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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16..............................................................as of January 1
Title 17 through Title 27 .................................................................as of April 1
Title 28 through Title 41 ..................................................................as of July 1
Title 42 through Title 50.............................................................as of October 1

The appropriate revision date is printed on the cover of each volume.

LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2001), consult the ‘‘List of CFR Sections Affected (LSA),’’
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,’’ which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS

The Paperwork Reduction Act of 1980 (Pub. L. 96–511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949–1963, 1964–1972, or 1973–1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected’’ is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 523–4534.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of ‘‘Title 3—The President’’ is carried within that volume.
The Federal Register Index is issued monthly in cumulative form. This index

is based on a consolidation of the ‘‘Contents’’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.
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REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd–numbered pages.

For inquiries concerning CFR reference assistance, call 202–523–5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e–mail info@fedreg.nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202–512–1800, M–F, 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202–512–2250, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250–7954. For GPO Customer Service call 202–512–1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Weekly Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format at www.access.gpo.gov/
nara (‘‘GPO Access’’). For more information, contact Electronic Information Dis-
semination Services, U.S. Government Printing Office. Phone 202–512–1530, or 888–
293–6498 (toll–free). E–mail, gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.

RAYMOND A. MOSLEY,

Director,

Office of the Federal Register.

April 1, 2001.
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THIS TITLE

Title 17—COMMODITY AND SECURITIES EXCHANGES is composed of three volumes.
The first volume containing parts 1 to 199, comprises Chapter I—Commodity Fu-
tures Trading Commission. The second volume contains Chapter II—Securities
and Exchange Commission, parts 200 to 239. The third volume, comprising part
240 to End, contains the remaining regulations of the Securities and Exchange
Commission, and Chapter IV—Department of the Treasury. The contents of these
volumes represent all current regulations issued by the Commodity Futures
Trading Commission, the Securities and Exchange Commission, and the Depart-
ment of the Treasury as of April 1, 2000.

The OMB control numbers for the Securities and Exchange Commission appear
in § 200.800 of chapter II. For the convenience of the user, § 200.800 is reprinted
in the Finding Aids section of the volume containing part 240 to End.
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Title 17—Commodity
and Securities

Exchanges
(This book contains parts 200 to 239)

Part

CHAPTER II—Securities and Exchange Commission ............... 200
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PART 200—ORGANIZATION; CON-
DUCT AND ETHICS; AND INFOR-
MATION AND REQUESTS

Subpart A—Organization and Program
Management

Sec.
200.1 General statement and statutory au-

thority.
200.2 Statutory functions.

GENERAL ORGANIZATION

200.10 The Commission.
200.11 Headquarters Office—Regional and

District Office relationships.
200.12 Functional responsibilities.
200.13 Executive Director.
200.13a The Secretary of the Commission.
200.13b Director of the Office of Public Af-

fairs, Policy Evaluation, and Research.
200.14 Office of Administrative Law Judges.
200.15 Office of International Affairs.
200.16 Executive Assistant to the Chairman.
200.16a Inspector General.
200.17 Chief Management Analyst.
200.18 Director of Division of Corporation

Finance.
200.19a Director of the Division of Market

Regulation.
200.19b Director of the Division of Enforce-

ment.
200.19c Director of the Office of Compliance

Inspections and Examinations.
200.20b Director of Division of Investment

Management.
200.20c Office of Filings and Information

Services.
200.21 The General Counsel.
200.21a The Ethics Counsel.
200.22 The Chief Accountant.
200.23a Office of Economic Analysis.
200.23b [Reserved]
200.24 Office of the Comptroller.
200.24a Director of the Office of Consumer

Affairs.
200.25 Office of Administrative and Per-

sonnel Management.
200.26 [Reserved]
200.26a Office of Information Technology.
200.27 The Regional Directors.
200.27a The District Administrators.
200.28 Issuance of instructions.
200.29 Rules.
200.30–1 Delegation of authority to Director

of Division of Corporation Finance.
200.30–3 Delegation of authority to Director

of Division of Market Regulation.
200.30–4 Delegation of authority to Director

of Division of Enforcement.
200.30–5 Delegation of authority to Director

of Division of Investment Management.
200.30–6 Delegation of authority to Regional

Directors.
200.30–6a Delegation of authority to District

Administrators.

200.30–7 Delegation of authority to Sec-
retary of the Commission.

200.30–8 [Reserved]
200.30–9 Delegation of authority to hearing

officers.
200.30–10 Delegation of authority to Chief

Administrative Law Judge.
200.30–11 Delegation of authority to Asso-

ciate Executive Director of the Office of
Filings and Information Services.

200.30–12 [Reserved]
200.30–13 Delegation of authority to Asso-

ciate Executive Director of the Office of
the Comptroller.

200.30–14 Delegation of authority to the
General Counsel.

200.30–15 Delegation of authority to Execu-
tive Director.

200.30–16 Delegation of authority to Execu-
tive Assistant to the Chairman.

200.30–17 Delegation of authority to Direc-
tor of Office of International Affairs.

200.30–18 Delegation of authority to Direc-
tor of the Office of Compliance Inspec-
tions and Examinations.

Subpart B—Disposition of Commission
Business

200.40 Joint disposition of business by Com-
mission meeting.

200.41 Quorum of the Commission.
200.42 Disposition of business by seriatim

Commission consideration.
200.43 Disposition of business by exercise of

authority delegated to individual Com-
missioner.

Subpart C—Canons of Ethics

200.50 Authority.
200.51 Policy.
200.52 Copies of the Canons.
200.53 Preamble.
200.54 Constitutional obligations.
200.55 Statutory obligations.
200.56 Personal conduct.
200.57 Relationships with other members.
200.58 Maintenance of independence.
200.59 Relationship with persons subject to

regulation.
200.60 Qualification to participate in par-

ticular matters.
200.61 Impressions of influence.
200.62 Ex parte communications.
200.63 Commission opinions.
200.64 Judicial review.
200.65 Legislative proposals.
200.66 Investigations.
200.67 Power to adopt rules.
200.68 Promptness.
200.69 Conduct toward parties and their

counsel.
200.70 Business promotions.
200.71 Fiduciary relationships.
200.72 Supervision of internal organization.
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17 CFR Ch. II (4–1–01 Edition)Pt. 200

Subpart D—Information and Requests

200.80 Commission records and information.
200.80a Appendix A—Documentary mate-

rials available to the public.
200.80b Appendix B—SEC releases.
200.80c Appendix C—Rules and miscella-

neous publications available from the
Government Printing Office.

200.80d Appendix D—Other publications
available from the Commission.

200.80e Appendix E—Schedule of fees for
records services.

200.80f Appendix F—Records control sched-
ule.

200.81 Publication of interpretative, no-ac-
tion and certain exemption letters and
other written communications.

200.82 Public availability of materials filed
pursuant to § 240.14a–8(d) and related ma-
terials.

200.83 Confidential treatment procedures
under the Freedom of Information Act.

Subpart E [Reserved]

Subpart F—Code of Behavior Governing Ex
Parte Communications Between Per-
sons Outside the Commission and
Decisional Employees

200.110 Purpose.
200.111 Prohibitions; application; defini-

tions.
200.112 Duties of recipient; notice to partici-

pants.
200.113 Opportunity to respond; intercep-

tion.
200.114 Sanctions.

Subpart G—Plan of Organization and Op-
eration Effective During Emergency
Conditions

200.200 Purpose.
200.201 Emergency conditions, effective

date, and duration.
200.202 Offices, and information and submit-

tals.
200.203 Organization, and delegations of au-

thority.
200.204 Personnel, fiscal, and service func-

tions.
200.205 Effect upon existing Commission or-

ganization, delegations, and rules.

Subpart H—Regulations Pertaining to the
Privacy of Individuals and Systems of
Records Maintained by the Commis-
sion

200.301 Purpose and scope.
200.302 Definitions.
200.303 Times, places and requirements for

requests pertaining to individual records
in a record system and for the identifica-
tion of individuals making requests for
access to the records pertaining to them.

200.304 Disclosure of requested records.
200.305 Special procedure: Medical records.
200.306 Requests for amendment or correc-

tion of records.
200.307 Review of requests for amendment

or correction.
200.308 Appeal of initial adverse agency de-

termination as to access or as to amend-
ment or correction.

200.309 General provisions.
200.310 Fees.
200.311 Penalties.
200.312 Specific exemptions.
200.313 Inspector General exemptions.

Subpart I—Regulations Pertaining to Public
Observation of Commission Meetings

200.400 Open meetings.
200.401 Definitions.
200.402 Closed meetings.
200.403 Notice of Commission meetings.
200.404 General procedure for determination

to close meeting.
200.405 Special procedure for determination

to close meeting.
200.406 Certification by the General Coun-

sel.
200.407 Transcripts, minutes, and other doc-

uments concerning closed Commission
meetings.

200.408 Public access to transcripts and
minutes of closed Commission meetings;
record retention.

200.409 Administrative appeals.
200.410 Miscellaneous.

Subpart J—Classification and Declassifica-
tion of National Security Information
and Material

200.500 Purpose.
200.501 Applicability.
200.502 Definition.
200.503 Senior agency official.
200.504 Oversight Committee.
200.505 Original classification.
200.506 Derivative classification.
200.507 Declassification dates on derivative

documents.
200.508 Requests for mandatory review for

declassification.
200.509 Challenge to classification by Com-

mission employees.
200.510 Access by historical researchers.
200.511 Access by former Presidential ap-

pointees.

Subpart K—Regulations Pertaining to the
Protection of the Environment

200.550 Purpose.
200.551 Applicability.
200.552 NEPA planning.
200.553 Draft, final and supplemental impact

statements.
200.554 Public availability of information.
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Securities and Exchange Commission § 200.1

Subpart L—Enforcement of Nondiscrimina-
tion on the Basis of Handicap in Pro-
grams or Activities Conducted by the
Securities and Exchange Commission

200.601 Purpose.
200.602 Application.
200.603 Definitions.
200.604—200.609 [Reserved]
200.610 Self-evaluation.
200.611 Notice.
200.612—200.629 [Reserved]
200.630 General prohibitions against dis-

crimination.
200.631—200.639 [Reserved]
200.640 Employment.
200.641—200.648 [Reserved]
200.649 Program accessibility: Discrimina-

tion prohibited.
200.650 Program accessibility: Existing fa-

cilities.
200.651 Program accessibility: New con-

struction and alterations.
200.652—200.659 [Reserved]
200.660 Communications.
200.661—200.669 [Reserved]
200.670 Compliance procedures.
200.671—200.699 [Reserved]

Subpart M—Regulation Concerning Con-
duct of Members and Employees and
Former Members and Employees of
the Commission

200.735–1 Purpose.
200.735–2 Policy.
200.735–3 General provisions.
200.735–4 Outside employment and activi-

ties.
200.735–5 Securities transactions.
200.735–6 Action in case of personal interest.
200.735–7 Negotiation for employment.
200.735–8 Practice by former members and

employees of the Commission.
200.735–9 Indebtedness.
200.735–10 Miscellaneous statutory provi-

sions.
200.735–11 Statement of employment and fi-

nancial interests.
200.735–12 Special Government employees.
200.735–13 Disciplinary and other remedial

action.
200.735–14 Employees on leave of absence.
200.735–15 Interpretive and advisory service.
200.735–16 Delegation.
200.735–17 Administration of the conduct

regulation.
200.735–18 Requests for waivers.

Subpart N—Commission Information Col-
lection Requirements Under the Paper-
work Reduction Act: OMB Control
Numbers and Expiration Dates

200.800 OMB control numbers assigned pur-
suant to the Paperwork Reduction Act.

Subpart A—Organization and
Program Management

AUTHORITY: 15 U.S.C. 77s, 78d–1, 78d–2, 78w,
78ll(d), 78mm, 79t, 77sss, 80a–37, 80b–11, unless
otherwise noted.

Sections 200.27, 200.27a, 200.30–6, and 200.30–
6a are also issued under 15 U.S.C. 77e, 77f, 77g,
77h, 77j, 77q, 77u, 78e, 78g, 78h, 78i, 78k, 78m,
78o, 78o–4, 78q, 78q–1, 78t–1, 78u, 77hhh, 77uuu,
80a–41, 80b–5, and 80b–9.

Section 200.30–1 is also issued under 15
U.S.C. 77f, 77g, 77h, 77j, 78c(b) 78l, 78m, 78n,
78o(d).

Section 200.30–3 is also issued under 15
U.S.C. 78b, 78d, 78f, 78k–1, 78s, 78q, 78eee, 79d.

Section 200.30–5 is also issued under 15
U.S.C. 77f, 77g, 77h, 77j, 78c(b), 78l, 78m, 78n,
78o(d), 80a-8, 80a-20, 80a-24, 80a-29, 80b-3, 80b-
4.

SOURCE: 27 FR 12712, Dec. 22, 1962, unless
otherwise noted.

§ 200.1 General statement and statu-
tory authority.

The Securities and Exchange Com-
mission was created in 1934 under the
Securities Exchange Act. That Act
transferred to the Commission the ad-
ministration of the Securities Act of
1933, formerly administered by the Fed-
eral Trade Commission. Subsequent
laws assigned to the Securities and Ex-
change Commission for administration
are: Public Utility Holding Company
Act of 1935, Trust Indenture Act of 1939,
Investment Company Act of 1940, and
Investment Advisers Act of 1940. In ad-
dition, under the Bankruptcy Code, the
Commission is a statutory party in
cases arising under chapters 9 and 11.
Considered together, the laws adminis-
tered by the Commission provided for
the following.

(a) Public disclosure of pertinent
facts concerning public offerings of se-
curities and securities listed on na-
tional securities exchanges and certain
securities traded in the over-the-
counter markets.

(b) Enforcement of disclosure re-
quirements in the soliciting of proxies
for meetings of security holders by
companies whose securities are reg-
istered pursuant to section 12 of the
Securities Exchange Act of 1934, public
utility holding companies, and their
subsidiaries and investment compa-
nies.
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17 CFR Ch. II (4–1–01 Edition)§ 200.2

(c) Regulation of the trading in secu-
rities on national securities exchanges
and in the over-the-counter markets.

(d) Investigation of securities frauds,
manipulations, and other violations,
and the imposition and enforcement of
legal sanctions therefor.

(e) Registration, and the regulation
of certain activities, of brokers, dealers
and investment advisers.

(f) Supervision of the activities of
mutual funds and other investment
companies.

(g) Administration of statutory
standards governing protective and
other provisions of trust indentures
under which debt securities are sold to
the public.

(h) Regulation of the purchase and
sale of securities, utility properties,
and other assets by registered public
utility holding companies and their
electric and gas utility subsidiaries;
enforcement of statutory standards for
public utility holding company system
simplification and integration; and ap-
proval of their reorganization, mergers
and consolidations.

(i) Protection of the interests of pub-
lic investors involved in bankruptcy re-
organization cases and in bankruptcy
cases involving the adjustment of debts
of a municipality.

(j) Administrative sanctions, injunc-
tive remedies, civil money penalties
and criminal prosecution. There are
also private rights of action for inves-
tors injured by violations of the Acts.

(15 U.S.C. 78d–1, 78d–2; 11 U.S.C. 901, 1109(a))

[27 FR 12712, Dec. 22, 1962, as amended at 43
FR 13375, Mar. 30, 1978; 49 FR 12684, Mar. 30,
1984; 60 FR 14623, Mar. 20, 1995; 60 FR 32794,
June 23, 1995]

§ 200.2 Statutory functions.
Following are brief descriptions of

the Commission’s functions under each
of the statutes it administers:

(a) Securities Act of 1933. (1) Issuers of
securities making public offerings for
sale in interstate commerce or through
the mails, directly or by others on
their behalf, are required to file with
the Commission registration state-
ments containing financial and other
pertinent data about the issuer and the
offering. A similar requirement is pro-
vided with respect to such public offer-
ings on behalf of a controlling person

of the issuer. Unless a registration
statement is in effect with respect to
such securities, it is unlawful to sell
the securities in interstate commerce
or through the mails. (There are cer-
tain limited exemptions, such as gov-
ernment securities, non-public offer-
ings, and intrastate offerings.) The ef-
fectiveness of a registration statement
may be refused or suspended after a
hearing if the statement contains ma-
terial misstatements or omissions,
thus barring sale of the securities until
it is appropriately amended. Registra-
tion is not a finding by the Commission
as to the accuracy of the facts dis-
closed; and it is unlawful so to rep-
resent. Moreover, registration of secu-
rities does not imply approval of the
issue by the Commission or insure in-
vestors against loss in their purchase,
but serves rather to provide informa-
tion upon which investors may make
an informed and realistic evaluation of
the worth of the securities.

(2) Persons responsible for filing false
information with the Commission sub-
ject themselves to the risk of fine or
imprisonment or both; and the issuing
company, its directors, officers, and
the underwriters and dealers and oth-
ers may be liable in damages to pur-
chasers of registered securities if the
disclosures in the registration state-
ments and prospectus are materially
defective. Also the statute contains
antifraud provisions which apply gen-
erally to the sale of securities, whether
or not registered.

(b) Securities Exchange Act of 1934.
This Act requires the filing of registra-
tion applications and annual and other
reports with national securities ex-
changes and the Commission, by com-
panies whose securities are listed on
the exchanges. Annual and other re-
ports must be filed also by certain
companies whose securities are traded
on the over-the-counter markets.
These must contain financial and other
data prescribed by the Commission for
the information of investors. Material
misstatements or omissions are
grounds for suspension or withdrawal
of the security from exchange trading.
This Act makes unlawful any solicita-
tion of proxies, authorizations, or con-
sents in contravention of Commission
rules. These rules require disclosure of
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information about the subject of the
solicitation to security holders. The
Act requires disclosure of the holdings
and the transactions by an officer, di-
rector, or beneficial owner of over 10
percent of any class of equity security
of certain companies. It also requires
disclosure of the beneficial owners of
more than five percent of any class of
equity securities of a registered com-
pany. It provides substantive and pro-
cedural protection to security holders
in third-party and issuer tender offers.
The Act also provides for the registra-
tion with, and regulation by, the Com-
mission of national securities ex-
changes, brokers or dealers engaged in
an over-the-counter securities busi-
ness, and national associations of such
brokers or dealers. It gives the Com-
mission rulemaking power with respect
to short sales, stabilizing, floor trading
activities of specialists and odd-lot
dealers, and such matters as excessive
trading by exchange members. The Act
authorizes the Board of Governors of
the Federal Reserve System to pre-
scribe minimum margin requirements
for listed securities.

(c) Public Utility Holding Company Act
of 1935. This Act authorizes the Com-
mission to regulate gas and electric
public-utility holding companies under
standards prescribed for the protection
of the public interest and the interest
of investors and consumers. The Act
generally limits a public-utility hold-
ing company to a single integrated
public-utility system, and requires
simple corporate and capital struc-
tures. If not exempt, a public-utility
holding company must register with
the Commission. Generally, a reg-
istered holding company must obtain
Commission approval before it can
issue and sell securities, acquire utility
securities or assets or any other inter-
est in any business, or enter into trans-
actions with its affiliates. It must also
comply with extensive reporting and
record-keeping requirements. Although
largely free of these requirements, an
exempt holding company remains sub-
ject to the geographic limitations of
the Act. The Act permits the acquisi-
tion of interests in ‘‘exempt wholesale
generators’’ and ‘‘foreign utility com-
panies’’ unrelated to a system’s utility
operations.

(d) Trust Indenture Act of 1939. This
Act safeguards the interests of pur-
chasers of publicly-offered debt securi-
ties issued under trust indentures by
requiring the inclusion of certain pro-
tective provisions in, and the exclusion
of certain types of exculpatory clauses
from, trust indentures. The Act also re-
quires that an independent indenture
trustee represent the debtors by pro-
scribing certain relationships that
could conflict with proper exercise of
duties.

(e) Investment Company Act of 1940.
This Act establishes a comprehensive
regulatory framework for investment
companies and subjects their activities
to regulation under standards pre-
scribed for the protection of investors.
Among other things, the Act provides
for the registration of investment com-
panies with the Commission; requires
them to disclose their financial condi-
tion and investment policies to their
shareholders; prohibits them from sub-
stantially changing investment poli-
cies without shareholder approval; bars
persons guilty of securities fraud from
serving as officers or directors; pre-
vents underwriters, investment bank-
ers, or brokers from constituting more
than a minority of the directors of an
investment company; requires that
management contracts be submitted to
shareholders for their approval; pro-
hibits transactions between investment
companies and their directors, officers,
or affiliated companies or persons, ex-
cept when approved by the Commis-
sion; and prohibits investment compa-
nies from issuing senior securities ex-
cept under specified terms and condi-
tions. The Act also regulates advisory
fees, sales and repurchases of securi-
ties, exchange offers, and other activi-
ties of investment companies. The Act
authorizes the Commission to exempt
any person or class of persons or secu-
rities from any provisions of, or rules
under, the Act and to conduct any in-
vestigation it deems necessary to de-
termine existing or potential viola-
tions of the Act. It also authorizes the
Commission to prepare reports to secu-
rity holders on the fairness of plans of
reorganization, merger, or consolida-
tion. The Commission may institute a
court action to enjoin acts or practices
of management involving, among other
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things, a breach of fiduciary duty and
the consummation of plans of reorga-
nization, merger, or consolidation that
are grossly unfair to security holders.

(f) Investment Advisers Act of 1940. Per-
sons who, for compensation, engage in
the business of advising others with re-
spect to their security transactions
must register with the Commission.
Their activities in the conduct of such
business are subject to standards of the
act which make unlawful those prac-
tices which constitute fraud or deceit
and which require, among other things,
disclosure of any interests they may
have in transactions executed for cli-
ents. The Act grants to the Commis-
sion rule-making power with respect to
fraudulent and other activities of in-
vestment advisers.

(g) Chapter 11 of the Bankruptcy Code.
Chapter 11 of the Bankruptcy Code (11
U.S.C. 1101 et seq.) provides for Commis-
sion participation as a statutory party
in reorganization cases. Under section
1109(a) of the Bankruptcy Code (11
U.S.C. 1109(a)), which also applies to
Chapter 9 cases regarding municipali-
ties, the Commission ‘‘may raise and
may appear and be heard on any issue
in the case.’’

(11 U.S.C. 901, 1109(a))

[27 FR 12712, Dec. 22, 1962, as amended at 49
FR 12684, Mar. 30, 1984; 60 FR 14624, Mar. 20,
1995]

GENERAL ORGANIZATION

§ 200.10 The Commission.

The Commission is composed of five
members, not more than three of whom
may be members of the same political
party. The members are appointed by
the President, with the advice and con-
sent of the Senate, for 5-year terms,
one term ending each year. The Chair-
man is designated by the President
pursuant to the provisions of section 3
of Reorganization Plan No. 10 of 1950 (3
CFR, 1949–1953 Comp., p. 1006). The
Commission is assisted by a staff,
which includes lawyers, accountants,
engineers, financial security analysts,
investigators and examiners, as well as
administrative and clerical employees.

§ 200.11 Headquarters Office—Re-
gional and District Office relation-
ships.

(a)(1) Division and Office Heads in
the Headquarters Office (450 Fifth
Street, NW., Washington, DC 20549)
have Commission-wide responsibility
to the Commission for the overall de-
velopment, policy and technical guid-
ance, and policy direction of the oper-
ating programs under their jurisdic-
tion.

(2) Each Regional Director is respon-
sible, subject to the supervision of the
Director of the Division of Enforce-
ment, for the direction and supervision
of his or her work force and for the exe-
cution of all programs in his or her re-
gion as shown in paragraph (b) of this
section, in accordance with established
policy. Each District Administrator is
responsible, subject to the supervision
of the relevant Regional Director, for
the direction and supervision of his or
her work force and for the execution of
all programs through his or her office,
in accordance with established policy.

(b) Regional Directors and District
Administrators of the Commission.

Region 1: Northeast Region. Connecticut,
Delaware, District of Columbia, Maine,
Maryland, Massachusetts, New Hampshire,
New Jersey, New York, Pennsylvania,
Rhode Island, Vermont, Virginia, West Vir-
ginia—Regional Director, 7 World Trade
Center, suite 1300, New York, NY 10048.
Boston District—District Administrator,
73 Tremont Street, suite 600, Boston, MA
02108.
Philadelphia District—District Adminis-
trator, The Curtis Center, suite 1005 E., 601
Walnut Street, Philadelphia, PA 19106.

Region 2: Southeast Region. Alabama, Flor-
ida, Georgia, Louisiana, Mississippi, North
Carolina, Puerto Rico, South Carolina,
Tennessee, Virgin Islands—Regional Direc-
tor, 1401 Brickell Avenue, suite 200, Miami,
FL 33131.
Atlanta District—District Administrator,
3475 Lenox Road, NE., suite 1000, Atlanta,
GA 30326.

Region 3: Midwest Region. Illinois, Indiana,
Iowa, Kentucky, Michigan, Minnesota,
Missouri, Ohio, Wisconsin—Regional Direc-
tor, 500 West Madison Street, suite 1400,
Chicago, IL 60661.

Region 4: Central Region. Arkansas, Colo-
rado, Kansas, Nebraska, New Mexico,
North Dakota, Oklahoma, South Dakota,
Texas, Utah, Wyoming—Regional Director,
1801 California Street, suite 4800, Denver,
CO 80202.
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Fort Worth District—District Adminis-
trator, 801 Cherry Street, 19th Floor, Fort
Worth, TX 76102. Salt Lake District—Dis-
trict Administrator, 500 Key Bank Tower,
50 S. Main Street, suite 500, Box 79, Salt
Lake City, UT 84144.

Region 5: Pacific Region. Alaska, Arizona,
California, Guam, Hawaii, Idaho, Montana,
Nevada, Oregon, Washington—Regional Di-
rector, 5670 Wilshire Boulevard, 11th Floor,
Los Angeles, CA 90036.
San Francisco District—District Adminis-
trator, 44 Montgomery Street, Suite 1100,
San Francisco, CA 94104.

(c) The following geographic alloca-
tion determines where registered bro-
kers, dealers, transfer agents, clearing
agents, registered securities associa-
tions, investment advisers, and others
as designated in this chapter must file
reports required to be filed in regional
or district offices:

Northeast Regional Office: New Jersey, New
York.
Boston District Office: Connecticut, Maine,
Massachusetts, New Hampshire, Rhode Is-
land, Vermont.
Philadelphia District Office: Delaware,
District of Columbia, Maryland, Pennsyl-
vania, Virginia, West Virginia.

Southeast Regional Office: Florida, Puerto
Rico, Virgin Islands.
Atlanta District Office: Alabama, Georgia,
Louisiana, Mississippi, North Carolina,
South Carolina, Tennessee.

Midwest Regional Office: Illinois, Indiana,
Iowa, Kentucky, Ohio, Michigan, Min-
nesota, Missouri, Wisconsin.

Central Regional Office: Colorado, Nebraska,
New Mexico, North Dakota, South Dakota,
Utah, Wyoming.
Fort Worth District Office: Arkansas, Kan-
sas, Oklahoma, Texas.

Pacific Regional Office: Alaska, Arizona,
California, Guam, Hawaii, Idaho, Montana,
Nevada, Oregon, Washington.

[27 FR 12712, Dec. 22, 1962, as amended at 28
FR 6970, July 9, 1963; 41 FR 44696, Oct. 12,
1976; 47 FR 26818, June 22, 1982; 49 FR 12684,
Mar. 30, 1984; 49 FR 13679, Apr. 6, 1984; 52 FR
2677, Jan. 26, 1987; 59 FR 5943, Feb. 9, 1994; 59
FR 12543, Mar. 17, 1994]

§ 200.12 Functional responsibilities.
This section sets forth the adminis-

trative and substantive responsibilities
of the Division Directors, Office Heads,
Regional Directors and District Admin-
istrators, and certain other Commis-
sion officers. All Commission officers
and other staff members, except ad-
ministrative law judges and the Inspec-
tor General, shall perform, in addition

to the duties herein set forth, such ad-
ditional duties as the chairman of the
Commission may assign from time to
time. These officers also serve as liai-
son with Government and other agen-
cies concerning matters within their
respective functional responsibilities.

(15 U.S.C. 77u, 78d, 78d–1)

[37 FR 23826, Nov. 9, 1972, as amended at 59
FR 5943, Feb. 9, 1994; 60 FR 14624, Mar. 20,
1995]

§ 200.13 Executive Director.
(a) The Executive Director is respon-

sible for developing and executing the
overall management policies of the
Commission for all its operating divi-
sions and staff offices. The Executive
Director also provides executive direc-
tion to, and exercises administrative
control over, the Office of Administra-
tive and Personnel Management, the
Office of the Comptroller, the Office of
Filings and Information Services, the
Office of Freedom of Information and
Privacy Act Operations, and the Office
of Information Technology. In addi-
tion, the Executive Director imple-
ments the following statutes, regula-
tions, and Executive orders, as well as
those that the Chairman may des-
ignate:

(1) Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.).

(2) Small and Disadvantaged Business
Utilization Program (15 U.S.C. 631 et
seq.).

(3) Government Printing and Binding
Regulations, U.S. Congress Joint Com-
mittee on Printing (1977).

(4) Occupational Safety and Health
Programs for Federal Employees under
Executive Order 12196 of February 26,
1980 (29 CFR 1960.1–1960.90).

(5) Federal Managers’ Financial In-
tegrity Act of 1982 (31 U.S.C. 3512).

(6) National Security Information
under Executive Order 12356 of April 6,
1982.

(7) Government Performance and Re-
sults Act of 1993 (31 U.S.C. 1101 et seq.).

(8) Recommendations of the Report
of the National Performance Review
(September 1993).

(b) The Executive Director appoints
personnel, reviews and approves poli-
cies and procedures, and assures appro-
priate resources to implement the pro-
grams set forth in paragraph (a) of this
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section, and authorizes and transmits
reports required by them.

(c) The Executive Director also des-
ignates certifying officers for agency
payments, prescribes procurement reg-
ulations, enters into contracts, des-
ignates contracting officers, and makes
procurement determinations.

(d) As the Chief Operating Officer of
the Commission, the Executive Direc-
tor shall be responsible for:

(1) Implementing the goals of the
President and the Chairman and the
mission of the Commission;

(2) Providing overall organizational
management to improve agency per-
formance;

(3) Assisting the Chairman in pro-
moting ongoing quality improvement,
developing strategic plans, and meas-
uring results;

(4) Directing ongoing reengineering
of the Commission’s administrative
processes;

(e) Overseeing Commission-specific
application of performance measures,
procurement reforms, personnel reduc-
tions, financial management improve-
ments, telecommunications and infor-
mation technology policies, and other
government-wide systems reforms
adopted as a result of the recommenda-
tions of the National Performance Re-
view; and

(f) Reforming the Commission’s man-
agement practices by incorporating the
principles of the National Performance
Review into day-to-day management.

[60 FR 14624, Mar. 20, 1995]

§ 200.13a The Secretary of the Commis-
sion.

(a) The Secretary of the Commission
is responsible for the preparation of the
daily and weekly agendas of Commis-
sion business; the orderly and expedi-
tious flow of business at formal Com-
mission meetings; the maintenance of
the Official Minute record of all ac-
tions of the Commission; and the serv-
ice of all instruments of formal Com-
mission action. He or she is custodian
of the official seal of the Commission,
and also has the responsibility for au-
thenticating documents.

(b) The Secretary has been delegated
responsibilities relating to the Com-
mission’s rules of practice, administra-
tive proceedings under the Commis-

sion’s statutes, and other responsibil-
ities.

(c) In addition, he or she administers
the Commission’s Library.

[50 FR 12239, Mar. 28, 1985]

§ 200.13b Director of the Office of Pub-
lic Affairs, Policy Evaluation, and
Research.

The Director of the Office of Public
Affairs, Policy Evaluation, and Re-
search is the chief public information
officer for the Commission, and over-
sees activities that communicate the
Commission’s actions to those inter-
ested in or affected by them. His or her
responsibilities include liaison with
the news media, dissemination of infor-
mation to the news media and to the
general public, supervision of internal
and some external publications and of
audio-visual presentations. Respon-
sibilities of the Director, and of his or
her staff, include special projects that
may be deemed appropriate to commu-
nicate information on Commission ac-
tions.

[50 FR 12239, Mar. 28, 1985, as amended at 60
FR 14625, Mar. 20, 1995]

§ 200.14 Office of Administrative Law
Judges.

(a) Under the Administrative Proce-
dure Act (5 U.S.C. 551–559) and the fed-
eral securities laws, the Office of Ad-
ministrative Law Judges conducts
hearings in proceedings instituted by
the Commission. The Administrative
Law Judges are responsible for the fair
and orderly conduct of the proceedings
and have the authority to:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas;
(3) Rule on offers of proof;
(4) Examine witnesses;
(5) Regulate the course of a hearing;
(6) Hold pre-hearing conferences;
(7) Rule upon motions; and
(8) Unless waived by the parties, pre-

pare an initial decision containing the
conclusions as to the factual and legal
issues presented, and issue an appro-
priate order.

(b) The Chief Administrative Law
Judge performs the duties of an Admin-
istrative Law Judge under the Admin-
istrative Procedure Act and the duties
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delegated to him or her by the Com-
mission that are compatible with those
duties. The Chief Administrative Law
Judge is responsible for the orderly
functioning of the Office of Adminis-
trative Law Judges apart from the con-
duct of administrative proceedings and
acts as liaison between that Office and
the Commission.

[60 FR 14625, Mar. 20, 1995]

§ 200.15 Office of International Affairs.
(a) The Office of International Affairs

(‘‘OIA’’) is responsible for the negotia-
tion and implementation of the Com-
mission’s bilateral and multilateral
agreements and understandings with
foreign financial regulatory authori-
ties. OIA coordinates and participates
in activities relating to the Commis-
sion’s international cooperation pro-
grams and develops initiatives to en-
hance the Commission’s ability to en-
force the federal securities laws in
matters with international elements.

(b) OIA assists in and facilitates the
efforts of the Commission’s other divi-
sions and offices in responding to inter-
national issues and in developing legis-
lative, rulemaking and other initia-
tives relating to international securi-
ties markets. OIA facilitates the devel-
opment of and, where appropriate, pro-
vides advice and presents Commission
positions relating to international ini-
tiatives of other U.S. Government de-
partments and agencies affecting regu-
lation of securities markets. OIA plans,
coordinates and participates in Com-
mission meetings with foreign finan-
cial regulatory authorities.

[58 FR 52418, Oct. 8, 1993]

§ 200.16 Executive Assistant to the
Chairman.

The Executive Assistant to the
Chairman assists the Chairman in con-
sideration of legal, financial, and eco-
nomic problems encountered in the ad-
ministration of the Commission’s stat-
utes. He or she arranges for and con-
ducts conferences with officials of the
Commission, members of the staff, and/
or representatives of the public on
matters arising with regard to general
programs or specific matters. Acting
for the Chairman, he or she furnishes
the initiative, executive direction, and

authority for staff studies and reports
bearing on the Commission’s adminis-
tration of the laws and its relations
with the public, industry, and the Con-
gress. The Executive Assistant is also
responsible for assisting members of
the Commission in the preparation of
the opinions of the Commission, and to
the Commission for the preparation of
opinions and decisions on motions and
certifications of questions and rulings
by administrative law judges in the
course of administrative proceedings
under Rule 102(e) of the Commission’s
Rules of Practice (§ 201.102(e) of this
chapter), and in other cases in which
the Chairman or the General Counsel
has determined that separation of func-
tions requirements or other cir-
cumstances would make inappropriate
the exercise of such functions by the
General Counsel. In cases where, pursu-
ant to a waiver by the parties of sepa-
ration of function requirements, an-
other Division or Office of the Commis-
sion’s staff undertakes to prepare an
opinion or decision, such Division or
Office rather than the Executive As-
sistant will prepare such opinion or de-
cision, although the Executive Assist-
ant may assist in such preparation.
The Executive Assistant is further re-
sponsible for the exercise of such re-
view functions with respect to adju-
dicatory matters as are delegated to
him or her by the Commission pursu-
ant to 101 Stat. 1254 (15 U.S.C. 78d–1,
78d–2) or as may be otherwise delegated
or assigned to him or her.

[54 FR 18100, Apr. 27, 1989, as amended at 60
FR 32794, June 23, 1995]

§ 200.16a Inspector General.

(a) Under the Inspector General Act
of 1978, as amended, (5 U.S.C. app.) the
Inspector General performs inde-
pendent and objective investigations
and audits relating to the Commis-
sion’s programs and operations. An in-
vestigation seeks to detect and prevent
waste, fraud, and abuse in the Commis-
sion’s programs and operations, such as
violations of federal statutes or regula-
tions by contractors and Commission
employees or the Standards Of Ethical
Conduct For Employees of the Execu-
tive Branch. An audit seeks to deter-
mine whether:
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(1) Program goals and results identi-
fied in enabling legislation are
achieved.

(2) Resources are efficiently and eco-
nomically used and managed.

(3) Financial operations are properly
conducted.

(4) Financial reports are fairly pre-
sented.

(5) Applicable laws and regulations
are complied with.

(b) In cooperation with Commission
management, the Inspector General
generally promotes economy, effi-
ciency, and the effectiveness of waste
or fraud detection and prevention in
the Commission’s programs and oper-
ations. The Inspector General also
keeps the Congress and the Chairman
informed about problems and defi-
ciencies in the Commission’s programs
and operations.

(c) The Inspector General reports to
the Chairman, but is independent of all
other Commission management. In ad-
dition, the Inspector General independ-
ently prepares semi-annual reports to
the Congress.

(d) With respect to misconduct of
Commission employees and contrac-
tors, the Inspector General, after con-
sultation with the Ethics Counsel,
where appropriate, serves as the Com-
mission’s liaison with other federal
audit and investigative agencies, such
as the Department of Justice and the
Executive Council on Integrity and Ef-
ficiency.

(e) Subpoenas issued in the course of
an audit or investigation conducted by
the Office of the Inspector General
shall be effected by any method pre-
scribed by § 201.232(a) and (c) of this
chapter.

[60 FR 14625, Mar. 20, 1995]

§ 200.17 Chief Management Analyst.
The Chief Management Analyst is re-

sponsible to the Executive Director for
overseeing the performance of manage-
ment analysis tasks which pertain, but
are not limited, to:

(a) Agency work methods and proce-
dures;

(b) Effective personnel and resource
allocation and utilization;

(c) Organizational structures and del-
egations of authority;

(d) Management information systems
and concepts; and

(e) The preparation of recurring spe-
cial reports and analyses.

[60 FR 14625, Mar. 20, 1995]

§ 200.18 Director of Division of Cor-
poration Finance.

The Director of the Division of Cor-
poration Finance is responsible to the
Commission for the administration of
all matters (except those pertaining to
investment companies registered under
the Investment Company Act of 1940)
relating to establishing and requiring
adherence to standards of business and
financial disclosure with respect to se-
curities being offered for public sale
pursuant to the registration require-
ments of the Securities Act of 1933 (15
U.S.C. 77a et seq.) or the exemptions
therefrom; establishing and requiring
adherence to standards of reporting
and disclosure with respect to securi-
ties traded on national securities ex-
changes or required to be registered
pursuant to section 12 (g) of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78l(g)) and with respect to securities
whose issuers are required to file re-
ports pursuant to section 15(d) of that
Act (15 U.S.C. 78c(d)); establishing and
requiring adherence to disclosure and
procedural standards in the solicita-
tion of proxies for the election of direc-
tors and other corporate actions; estab-
lishing and requiring adherence to
standards of disclosure with respect to
the filing of statements respecting ben-
eficial ownership and transaction
statements pursuant to sections 13 (d),
(e), and (g) (15 U.S.C. 78m(d), 78m(e),
and 78m(g)) of the Securities Exchange
Act of 1934; administering the disclo-
sure and substantive provisions of the
Williams Act relating to tender offers;
and ensuring adherence to enforcement
of the standards set forth in the Trust
Indenture Act of 1939 (15 U.S.C. 77aaa et
seq.) regarding indenture covering debt
securities. Those duties shall include,
with the exception of enforcement and
related activities under the jurisdic-
tion of the Division of Enforcement,
the responsibility to the Commission
for the administration of the disclosure
requirements and other provisions of
the Securities Act of 1933, the Securi-
ties Exchange Act of 1934, and the
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Trust Indenture Act of 1939, as listed
below:

(a) All matters under the Securities
Act of 1933 (15 U.S.C. 77a et seq.) includ-
ing the examination and processing of
material filed pursuant to the require-
ments of that Act (except such mate-
rial filed by investment companies reg-
istered under the Investment Company
Act of 1940), the interpretation of the
provisions of the Securities Act of 1933,
and the proposing to the Commission
of rules under that Act.

(b) All matters, except those per-
taining to investment companies reg-
istered under the Investment Company
Act of 1940, arising under the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a
et seq.) in connection with:

(1) The registration of securities pur-
suant to section 12 of the Act (15 U.S.C.
78l), including the exemptive provisions
of section 12(h) (15 U.S.C. 78l(h)).

(2) The examination and processing
of periodic reports filed pursuant to
sections 13 and 15(d) of the Act (15
U.S.C. 78m, 78o(d)).

(3) The examination and processing
of proxy soliciting material filed pur-
suant to section 14(a) and information
statements filed pursuant to section
14(c) of the Act (15 U.S.C. 78n(a),
78n(c)).

(4) The examination and processing
of statements respecting beneficial
ownership transaction statements and
tender offer statements filed pursuant
to sections 13 (d), (e), and (g) and 14 (d),
(e), (f), and (g) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78m(d),
78m(e), 78m(g), and 78n(d)), and the ad-
ministration of the other protective
standards of these provisions.

(5) The interpretation of the fore-
going provisions of the Act, as well as
Section 16 thereof (15 U.S.C. 78p), and
proposing of rules under those portions
of the Act to the Commission.

(c) All matters, except those per-
taining to investment companies reg-
istered under the Investment Company
Act of 1940, arising under the Trust In-
denture Act of 1939 (15 U.S.C. 77aaa et
seq.).

[41 FR 29374, July 16, 1976, as amended at 50
FR 12239, Mar. 28, 1985; 60 FR 14625, Mar. 20,
1995]

§ 200.19a Director of the Division of
Market Regulation.

The Director of the Division of Mar-
ket Regulation is responsible to the
Commission for the administration and
execution of the Commission’s pro-
grams under the Securities Exchange
Act of 1934 relating to the structure
and operation of the securities markets
and the prevention of manipulation in
the securities markets. These respon-
sibilities include oversight of the na-
tional market system, the national
clearance and settlement system, and
self-regulatory organizations, such as
the national securities exchanges, reg-
istered securities associations, clearing
agencies, the Municipal Securities
Rulemaking Board, and the Securities
Investor Protection Corporation. Du-
ties also include the registration and
regulation of brokers, dealers, munic-
ipal securities dealers, government se-
curities brokers and dealers, transfer
agents, and securities information
processors. The functions involved in
the regulation of such entities include
reviewing proposed rule changes of
self-regulatory organizations, recom-
mending the adoption and amendment
of Commission rules, responding to in-
terpretive, exemptive, and no-action
requests, and conducting inspections,
examinations, and market surveil-
lance. In addition, the Director shall
have the duties specified below:

(a) Administration of all matters
arising under the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.), ex-
cept:

(1) The examination and processing
of applications for registration of secu-
rities on national securities exchanges
pursuant to section 12 of the Act (15
U.S.C. 78l).

(2) The examination and processing
of periodic reports filed pursuant to
sections 13 and 15(d) of the Act (15
U.S.C. 78m, 78o(d)).

(3) The examination and processing
of proxy soliciting material pursuant
to regulations adopted under section 14
of the Act (15 U.S.C. 78n).

(4) The examination and processing
of ownership reports filed under section
16(a) of the Act (15 U.S.C. 78p(a)).

(5) The denial or suspension of reg-
istration of securities registered on na-
tional securities exchanges, pursuant
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to section 19(a)(2) (15 U.S.C. 78s(a)(2))
by reason of failure to comply with the
reporting requirements of that Act.

(6) The enforcement and related ac-
tivities under the jurisdiction of the
Division of Enforcement.

(15 U.S.C. 78d, 78d–1, 78d–2, 80a–37)

[37 FR 16792, Aug. 19, 1972, as amended at 43
FR 13376, Mar. 30, 1978; 60 FR 14625, Mar. 20,
1995]

§ 200.19b Director of the Division of
Enforcement.

The Director of the Division of En-
forcement is responsible to the Com-
mission for supervising and conducting
all enforcement activities under the
acts administered by the Commission.
The Director recommends the institu-
tion of administrative and injunctive
actions arising out of such enforcement
activities and determines the suffi-
ciency of evidence to support the alle-
gations in any proposed complaint. The
Director supervises the Regional Direc-
tors and, in collaboration with the
General Counsel, reviews cases to be
recommended to the Department of
Justice for criminal prosecution. The
Director grants or denies access to
nonpublic information in the Commis-
sion’s enforcement files under § 240.24c–
1 of this chapter; provided that access
under that section shall be granted
only with the concurrence of the head
of the division or office responsible for
the information or the files containing
it.

[60 FR 14626, Mar. 20, 1995]

§ 200.19c Director of the Office of Com-
pliance Inspections and Examina-
tions.

The Director of the Office of Compli-
ance Inspections and Examinations
(‘‘OCIE’’) is responsible for the compli-
ance inspections and examinations re-
lating to the regulation of exchanges,
national securities associations, clear-
ing agencies, securities information
processors, the Municipal Securities
Rulemaking Board, brokers and deal-
ers, municipal securities dealers, trans-
fer agents, investment companies, and
investment advisers, under Sections
15C(d)(1) and 17(b) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78o–5(d)(1)
and 78q(b)), Section 31(b) of the Invest-

ment Company Act of 1940 (15 U.S.C.
80a–30(b)), and Section 204 of the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b–4).

[60 FR 39644, Aug. 3, 1995]

§ 200.20b Director of Division of In-
vestment Management.

The Director of the Division of In-
vestment Management is responsible
to the Commission for the administra-
tion of the Commission’s responsibil-
ities under the Investment Company
Act of 1940 and the Investment Advis-
ers Act of 1940, the administration and
execution of the Public Utility Holding
Company Act of 1935, and with respect
to matters pertaining to investment
companies registered under the Invest-
ment Company Act of 1940 and pooled
investment funds or accounts, the ad-
ministration of all matters relating to
establishing and requiring adherence to
standards of economic and financial re-
porting and the administration of fair
disclosure and related matters under
the Securities Act of 1933 and the Secu-
rities Exchange Act of 1934 and enforce-
ment of the standards set forth in the
Trust Indenture Act of 1939 regarding
indentures covering debt securities, as
listed in paragraphs (a) through (e) of
this section. These duties shall include
inspections arising in connection with
such administration but shall exclude
enforcement and related activities
under the jurisdiction of the Division
of Enforcement.

(a) The administration of all matters
arising under the Investment Company
Act of 1940 (15 U.S.C. 80a–1 et seq.), ex-
cept those arising under section 30(f) of
the Act (15 U.S.C. 80a–29(f)).

(b) All matters arising under the Se-
curities Act of 1933 (15 U.S.C. 77a et
seq.) arising from or pertaining to ma-
terial field pursuant to the require-
ments of that Act by investment com-
panies registered under the Investment
Company Act of 1940 (15 U.S.C. 80a–1 et
seq.) and pooled investment funds or
accounts.

(c) All matters arising under the Se-
curities Exchange Act of 1934 (15 U.S.C.
78a et seq.), except the examination and
processing of statements of beneficial
ownership of securities and changes in
such ownership filed under section 16(a)
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(15 U.S.C. 78p(a)) of such Act, per-
taining to investment companies reg-
istered under the Investment Company
Act of 1940 and pooled investment
funds or accounts in connection with:

(1) The registration of securities pur-
suant to section 12 of the Act (15 U.S.C.
78l), including the exemptive provisions
of section 12(h) (15 U.S.C. 78l(h)).

(2) The examination and processing
of periodic reports filed pursuant to
sections 13 and 15(d) of the Act (15
U.S.C. 78m, 78o(d)).

(3) The examination and processing
of proxy soliciting material filed pur-
suant to section 14(a) and information
material filed pursuant to section 14(c)
of the Act (15 U.S.C. 78n(a), 78n(c)).

(d) All matters pertaining to invest-
ment companies registered under the
Investment Company Act of 1940 and
pooled investment funds or accounts
arising under the Trust Indenture Act
of 1939 (15 U.S.C. 77aaa et seq.).

(e) All matters arising under the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b–1 et seq.).

(f) The administration and execution
of the Public Utility Holding Company
Act of 1935 in connection with:

(1) The administration and proc-
essing of proxy solicitation material
subject to §§ 240.14a–1—240.14a–14 of this
chapter.

(2) The examination and processing
of ownership reports filed under section
17(a) of the Act (15 U.S.C. 79q(a)).

[41 FR 29375, July 16, 1976, as amended at 50
FR 5064, Feb. 5, 1985; 60 FR 14626, Mar. 20,
1995]

§ 200.20c Office of Filings and Informa-
tion Services.

The Office of Filings and Information
Services is responsible for the receipt
and initial handling of all public docu-
ments filed at the Commission’s head-
quarters office. The initial handling in-
cludes determining acceptability, ex-
tracting data for EDP input, calcu-
lating fees, conducting cursory and
substantive examinations, assigning
filings to branches and preparing defi-
ciency correspondence. In addition, the
Office is responsible for the custody
and control of the Commission’s offi-
cial records; for the development of
plans and implementation of the Com-
mission’s records management pro-

gram; for authenticating all documents
produced for administrative or judicial
proceedings; for maintaining liaison
with the National Archives and
Records Service and other Government
agencies with respect to the Commis-
sion’s records and its records manage-
ment program. The Office provides
filer-support services relating to the
Commission’s EDGAR system and the
receipt of fees and filings for all types
of filers, regardless of filing media. The
Office also manages the Commission’s
public reference facilities to facilitate
public access to electronic filings and
ensure that all information contained
in public filings with the Commission
is timely made available to investors.

(Sec. 4(b), 48 Stat. 885, sec. 1106(a), 63 Stat.
972, 15 U.S.C. 78d(b); secs. 1, 2, 76 Stat. 394,
395, 15 U.S.C. 78d–1, 78d–2; secs. 19, 48 Stat. 85,
908, 15 U.S.C. 77s; sec. 23(a), 48 Stat. 901, sec.
8, 49 Stat. 1379, 15 U.S.C. 78w(a); sec. 20, 49
Stat. 833, 15 U.S.C. 78t; sec. 319, 53 Stat. 1173,
15 U.S.C. 77sss; sec. 38, 54 Stat. 841, 15 U.S.C.
80a–37; sec. 211, 54 Stat. 855, sec. 14, 74 Stat.
888, 15 U.S.C. 80b–11; sec. 15B, 15 U.S.C. 78o–
4(a); sec. 17A, 15 U.S.C. 78q–1 (c)(2); 11 U.S.C.
901, 1109(a))

[43 FR 13376, Mar. 30, 1978, as amended at 49
FR 12685, Mar. 30, 1984; 60 FR 14626, Mar. 20,
1995]

§ 200.21 The General Counsel.
(a) The General Counsel is the chief

legal officer of the Commission. He or
she is responsible for the representa-
tion of the Commission in judicial pro-
ceedings in which it is involved as a
party or as amicus curiae, for directing
and supervising all civil litigation in-
volving the Commission in the United
States District Courts, except for law
enforcement actions filed on behalf of
the Commission, for directing and su-
pervising the Commission’s respon-
sibilities under the Bankruptcy Code
and all related litigation, and for rep-
resenting the Commission in all cases
in appellate courts. The General Coun-
sel is responsible for the review of
cases which the Division of Enforce-
ment recommends be referred to the
Department of Justice with a rec-
ommendation for criminal prosecution.
In addition, he or she is responsible for
advising the Commission at its request
or at the request of any division direc-
tor or office head, or on his or her own
motion, with respect to interpretations
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involving questions of law; for the con-
duct of administrative proceedings re-
lating to the disqualification of law-
yers from practice before the Commis-
sion; for the preparation of the Com-
mission comments to the Congress on
pending legislation; and for the draft-
ing, in conjunction with appropriate di-
visions and offices, of legislative pro-
posals to be sponsored by the Commis-
sion. The General Counsel is also re-
sponsible for the review and clearance
of the form and content of articles,
treatises, and prepared speeches and
addresses by members of the staff re-
lating to the Commission or to the
statutes and rules administered by the
Commission. He or she is responsible
(with the Associate Executive Director
of the Office of Administrative and
Personnel Management) for admin-
istering the Commission’s Ethics Pro-
gram, and (with the Ethics Counsel) for
interpreting subpart M of this part and
5 CFR part 2635. He or she serves as
Counselor to the Commission and its
staff with regard to ethical and con-
flicts of interest questions and acts as
the Commission’s liaison on such mat-
ters with the Office of Administrative
and Personnel Management, the Office
of the Inspector General and the De-
partment of Justice. The General
Counsel also is responsible for coordi-
nating and reviewing the interpretive
positions of the various divisions and
offices. In addition, he or she is respon-
sible for appropriate disposition of all
Freedom of Information Act and Pri-
vacy Act appeals pursuant to the au-
thority delegated in § 200.30–14 of this
chapter, and is the Commission’s advi-
sor with respect to legal problems aris-
ing under the Freedom of Information
Act, the Privacy Act, the Federal Re-
ports Act, the Federal Advisory Com-
mittee Act, the Civil Service laws and
regulations, the statutes and rules ap-
plicable to the Commission’s procure-
ment, contracting, fiscal and related
administrative activities, and other
statutes and regulations of a similar
nature applicable to a number of Gov-
ernment agencies.

(b) The General Counsel is also re-
sponsible for assisting members of the
Commission in the preparation of the
opinions of the Commission, and to the
Commission for the preparation of

opinions and decisions on motions and
certifications of questions and rulings
by administrative law judges in the
course of administrative law pro-
ceedings, except (1) in cases where, pur-
suant to a waiver by the parties of sep-
aration of function requirements, an-
other Division or Office of the Commis-
sion’s staff undertakes to prepare an
opinion or decision, in which cases the
General Counsel may assist in such
preparation, and (2) with respect to ad-
ministrative proceedings against law-
yers under Rule 2(e) of the Commis-
sion’s Rules of Practice (§ 201.2(e) of
this chapter) or other cases in which
the Chairman or the General Counsel
has determined that separation of func-
tion requirements or other cir-
cumstances would make inappropriate
the exercise of such functions by the
General Counsel. In the cases described
in clause (2), the Executive Assistant
to the Chairman exercises such func-
tions. The General Counsel deals with
general problems arising under the Ad-
ministrative Procedure Act, including
the revision or adoption of rules of
practice. The General Counsel is also
responsible for the exercise of such re-
view functions with respect to adju-
dicatory matters as are delegated to
him or her by the Commission pursu-
ant to 101 Stat. 1254 (15 U.S.C. 78d–1,
78d–2) or as may be otherwise delegated
or assigned to him or her.

(c) The General Counsel also is re-
sponsible to the Commission for the ad-
ministration of the Government in the
Sunshine Act for publicly certifying,
pursuant to § 200.406, that, in his or her
opinion, particular Commission meet-
ings may properly be closed to the pub-
lic. In the absence of the General Coun-
sel, the Solicitor to the Commission
shall be deemed the General Counsel
for purposes of § 200.406. In the absence
of the General Counsel and the Solic-
itor, the most senior Associate General
Counsel available shall be deemed the
General Counsel for purposes of
§ 200.406. In the absence of the General
Counsel, the Solicitor, and every Asso-
ciate General Counsel, the most senior
Assistant General Counsel available
shall be deemed the General Counsel
for purposes of § 200.406. In the absence
of the General Counsel, the Solicitor,
every Associate General Counsel and
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every Assistant General Counsel, such
attorneys as the General Counsel may
designate (in such order of succession
as the General Counsel directs) shall
exercise the responsibilities imposed
by § 200.406.

[43 FR 13376, Mar. 30, 1978, as amended at 47
FR 26821, June 22, 1982; 47 FR 37077, Aug. 25,
1982; 49 FR 12685, Mar. 30, 1984; 49 FR 13866,
Apr. 9, 1984; 50 FR 12240, Mar. 28, 1985; 54 FR
18100, Apr. 27, 1989; 54 FR 24331, June 7, 1989;
60 FR 14626, Mar. 20, 1995]

§ 200.21a The Ethics Counsel.
(a) The Ethics Counsel within the Of-

fice of the General Counsel of the Com-
mission shall oversee compliance with
subpart M of this part and 5 CFR part
2635. When appropriate and subject to
the authority of, and in consultation
with, the Inspector General, the Ethics
Counsel shall inquire into alleged vio-
lations of subparts C, F, and M of this
part, and 5 CFR part 2635.

(b) Subject to the oversight of the
General Counsel or his or her delegate,
the Ethics Counsel shall:

(1) Receive and review allegations of
misconduct by a Commission em-
ployee.

(2) Refer matters involving manage-
ment questions to Division Directors,
Office Heads, District Administrators,
or Regional Directors, and matters in-
volving alleged or apparent employee
misconduct to the Office of the Inspec-
tor General, except for matters involv-
ing alleged professional misconduct ul-
timately referable to state professional
boards or societies.

(3) Refer complaints that appear to
involve a violation of Federal criminal
statutes, and do not appear to be frivo-
lous, to the Inspector General for refer-
ral to the Department of Justice under
28 U.S.C. 535.

(4) Act as liaison with the Office of
the Inspector General on matters that
the Ethics Counsel has referred to that
Office, and with state or local authori-
ties on matters that, on occasion, the
Ethics Counsel may refer to them.

(5) Arrange for the review of proposed
publications and prepared speeches
under § 200.735–4(e).

(6) Provide advice, counseling, inter-
pretations, and opinions with respect
to subparts C, F, and M of this part,
and 5 CFR part 2635.

(7) Oversee investigations and refer
findings of professional misconduct to
state professional boards or societies.

(8) Draft rules and regulations as nec-
essary to implement the Commission’s
Ethics Program.

[60 FR 14626, Mar. 20, 1995]

§ 200.22 The Chief Accountant.

The Chief Accountant of the Commis-
sion is the principal adviser to the
Commission on, and is responsible to
the Commission for, all accounting and
auditing matters arising in the admin-
istration of the federal securities laws.
The Chief Accountant oversees the ac-
counting profession’s standard-setting
and self-regulatory organizations, de-
velops or supervises the development of
accounting and auditing rules, regula-
tions, opinions and policy, and inter-
prets Commission accounting policy
and positions. The Chief Accountant is
responsible for recommending the in-
stitution of administrative and dis-
ciplinary proceedings relating to the
disqualification of accountants to prac-
tice before the Commission. The Chief
Accountant supervises the procedures
to be followed in the Commission’s en-
forcement activities involving account-
ing and auditing issues and helps re-
solve differences on accounting issues
between registrants and the Commis-
sion staff.

[60 FR 14626, Mar. 20, 1995]

§ 200.23a Office of Economic Analysis.

The Office of Economic Analysis is
responsible for providing an objective
economic perspective to understand
and evaluate the economic dimension
of the Commission’s regulatory over-
sight. It performs economic analyses of
proposed rule changes, current or pro-
posed policies, and capital market de-
velopments and offers advice on the
basis of these analyses. The Office also
assists the Commission’s enforcement
effort by applying economic analysis
and statistical tools to issues raised in
enforcement cases. It reviews certifi-
cations and initial and final regulatory
flexibility analyses prepared by the op-
erating divisions under the Regulatory
Flexibility Act.

[60 FR 14627, Mar. 20, 1995]
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§ 200.23b [Reserved]

§ 200.24 Office of the Comptroller.
This Office, under the direction of

the Associate Executive Director of the
Office of the Comptroller, is respon-
sible to the Executive Director, Chair-
man and Commission for the internal
financial management and program-
ming functions of the Securities and
Exchange Commission. These functions
include: budgeting, accounting, payroll
and adminstrative audit. The Associate
Executive Director of the Office of the
Comptroller, and his or her designees,
serve as liaison to the Commission be-
fore the Office of Management and
Budget and Congressional Appropria-
tions Committees on appropriation
matters, and the Treasury Department
and the General Accounting Office on
financial and progamming matters.

(11 U.S.C. 901, 1109(a))

[49 FR 12685, Mar. 30, 1984, as amended at 60
FR 14627, Mar. 20, 1995]

§ 200.24a Director of the Office of Con-
sumer Affairs.

The Director of the Office of Con-
sumer Affairs is responsible to the
Chairman for the Commission’s inves-
tor education and consumer protection
program. The program includes, but is
not limited to:

(a) Presenting seminars and instruc-
tional programs to educate investors
about the securities markets and their
rights as investors; preparing and dis-
tributing to the public materials de-
scribing the operations of the securi-
ties markets, prudent investor behav-
ior, and the rights of investors in dis-
putes they may have with individuals
and entities regulated by the Commis-
sion; and increasing public knowledge
of the functions of the Commission.

(b) Implementing and administering
a nationwide system for resolving in-
vestor complaints against individuals
and entities regulated by the Commis-
sion by processing complaints received
from individual investors and assuring
that regulated individual and entities
process and respond to such com-
plaints.

(c) Providing information to inves-
tors who inquire about individuals and
entities regulated by the Commission,

the operation of the securities mar-
kets, or the functions of the Commis-
sion.

(d) Advising the Commission and its
staff about problems frequently en-
countered by investors and possible so-
lutions to them.

(e) Transmitting to other offices and
divisions of the Commission informa-
tion provided by investors which con-
cerns the responsibilities of these of-
fices and divisions.

(f) Providing for greater consumer
input in Commission rulemaking pro-
ceedings.

[60 FR 14627, Mar. 20, 1995]

§ 200.25 Office of Administrative and
Personnel Management.

(a) The Office of Administrative and
Personnel Management (OAPM) is re-
sponsible for providing a wide variety
of programs for human resources, office
services, and other administrative and
management services for the Commis-
sion. The Associate Executive Director
of the Office of Administrative and
Personnel Management is responsible
to the Executive Director and the
Chairman of the Commission for devel-
oping and executing these programs.

(b) OAPM develops, implements, and
evaluates the Commission’s programs
for human resources and personnel
management, such as position manage-
ment and pay administration; recruit-
ment, placement, and staffing; per-
formance management and employee
recognition; employee training and ca-
reer development; employee and labor
relations; personnel management eval-
uation; employee benefits and coun-
seling; and the processing and mainte-
nance of employee records. OAPM ad-
ministers the Ethics Program, and
helps the Office of the Executive Direc-
tor manage the Senior Executive Serv-
ice Program. It reviews requests, rec-
ommendations, and justifications for
certain awards, recruitment and relo-
cation bonuses, retention allowances,
special salary rates, and other per-
sonnel compensation or benefit deter-
minations for sufficiency and compli-
ance with law, regulations, and Com-
mission policy. OAPM develops and
executes programs for office services,
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such as telecommunications; procure-
ment and contracting; property man-
agement; contract and lease adminis-
tration; space acquisition and manage-
ment; management of official vehicles;
safety programs; emergency prepared-
ness plans; physical security; mail re-
ceipt and distribution; and publica-
tions, printing, and desktop publishing.

(c) With respect to human resources
management, the Associate Executive
Director of the Office of Administra-
tive and Personnel Management is the
Commission’s liaison with the Office of
Personnel Management, other agen-
cies, professional organizations, edu-
cational institutions, and private in-
dustry. He or she is also the Printing
Liaison with the Joint Committee on
Printing, and the Contract Officer.

[60 FR 14627, Mar. 20, 1995]

§ 200.26 [Reserved]

§ 200.26a Office of Information Tech-
nology.

The Office of Information Tech-
nology is responsible for the analysis,
design programming, operation, and
maintenance of all ADP systems; de-
veloping and implementing long-range
ADP plans and programs; coordinating
all ADP and systems analysis activi-
ties being considered or carried out by
other divisions and offices, and fur-
nishing such organizations with appro-
priate assistance and support; pro-
viding technical advice to the staff in
connection with development of Com-
mission rules and regulations having
ADP implications; facilitating the
Commission’s surveillance of ADP in
the securities industry; evaluating and
recommending new information proc-
essing concepts and capabilities for ap-
plication within the Commission; and,
development of microcomputer and of-
fice automation capabilities and sup-
port within the Commission.

(15 U.S.C. 78d–1, 78d–2; 11 U.S.C. 901, 1109(a))

[43 FR 13377, Mar. 30, 1978, as amended at 49
FR 12685, Mar. 30, 1984; 60 FR 14627, Mar. 20,
1995]

§ 200.27 The Regional Directors.

Each Regional Director is responsible
for executing the Commission’s pro-
grams within his geographic region as
set forth below, subject to review by
the Director of the Division of Enforce-
ment and policy direction and review
by the other Division Directors, the
General Counsel, and the Chief Ac-
countant. The Regional Directors re-
sponsibilities include particularly the
investigation of transactions in securi-
ties on national securities exchanges,
in the over-the-counter market, and in
distribution to the public; the exam-
ination of members of national securi-
ties exchanges and registered brokers
and dealers, transfer agents, invest-
ment advisers and investment compa-
nies including the examination of re-
ports filed under § 240.17a–5 of this
chapter; the examination and proc-
essing of filings under §§ 230.251 to
230.264 of this chapter issued pursuant
to section 3(b) of the Securities Act of
1933; the examination and processing of
filings under § 239.28 of this chapter and
any related filings under the Trust In-
denture Act of 1939; the prosecution of
injunctive actions in U.S. District
Courts and administrative proceedings
before Administrative Law Judges; the
rendering of assistance to U.S. Attor-
neys in criminal cases; and the making
of the Commission’s facilities more
readily available to the public in that
region. In addition, the Northeast Re-
gional Director is responsible for the
Commission’s participation in cases
under chapters 9 and 11 of the Bank-
ruptcy Code in the Northeast Region,
excepting Delaware, District of Colum-
bia, Maryland, Virginia, and West Vir-
ginia; the Southeast Regional Director
is responsible for such participation in
the Southeast Region, as well as Dela-
ware, District of Columbia, Maryland,
Virginia, and West Virginia; the Mid-
west Regional Director is responsible
for such participation in the Midwest
and Central Regions, excepting Utah;
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and the Pacific Regional Director is re-
sponsible for such participation in the
Pacific Region and Utah.

(15 U.S.C. 77u, 78d, 78d–1; secs. 6, 7, 8, 10, 19(a),
48 Stat. 78, 79, 81, 85; secs. 205, 209, 48 Stat.
906, 908; sec. 301, 54 Stat. 857; sec. 8, 68 Stat.
685; sec. 1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat.
57; secs. 13, 15(d), 23(a), 48 Stat. 894, 895, 90k;
sec. 203(a), 49 Stat. 704; secs. 3, 8, 49 Stat.
1377, 1379; secs. 4, 6, 10, 78 Stat. 569, 570–574,
580; sec. 2, 82 Stat. 454; secs. 1, 2, 84 Stat. 1497;
secs. 10, 18, 89 Stat. 119, 155; sec. 308(b), 90
Stat. 57; (15 U.S.C. 77f, 77g, 77h, 77j, 77s(a),
78m, 78o(d), 78w(a)); 11 U.S.C. 901, 1109(a))

[37 FR 23826, Nov. 9, 1972, as amended at 44
FR 21566, Apr. 10, 1979; 49 FR 12685, Mar. 30,
1984; 50 FR 12240, Mar. 28, 1985; 59 FR 5943,
Feb. 9, 1994; 60 FR 14627, Mar. 20, 1995]

§ 200.27a The District Administrators.
Each District Administrator is re-

sponsible for executing the Commis-
sion’s programs as set forth below, sub-
ject to review by the appropriate Re-
gional Director and policy direction
and review by the relevant Division Di-
rectors, the General Counsel, and the
Chief Accountant in Washington, DC.
The District Administrators’ respon-
sibilities include particularly the in-
vestigation of transactions in securi-
ties on national securities exchanges,
in the over-the-counter market, and in
distribution to the public; the exam-
ination of members of national securi-
ties exchanges and registered brokers
and dealers, transfer agents, invest-
ment advisers and investment compa-
nies including the examination of re-
ports filed under § 240.17a–5 of this
chapter; the prosecution of injunctive
actions in U.S. District Courts and ad-
ministrative proceedings before Ad-
ministrative Law Judges; the rendering
of assistance to U.S. Attorneys in
criminal cases; and the making of the
Commission’s facilities more readily
available to the public in that district.

[59 FR 5943, Feb. 9, 1994]

§ 200.28 Issuance of instructions.
(a) Within the spheres of responsibil-

ities heretofore set forth, Division and
Office Heads, and all Regional Admin-
istrators may issue such definitive in-
structions as may be necessary pursu-
ant to this section.

(b) All existing procedures and au-
thorizations not inconsistent with this

section shall continue in effect until
and unless modified by definitive in-
structions issued pursuant to this para-
graph.

§ 200.29 Rules.
The individual operating divisions

shall have the initial responsibility for
proposing amendments to existing
rules or new rules under the statutory
provisions within the jurisdiction of
the particular division. Where any such
proposals presents a legal problem or is
a matter of first impression, or in-
volves a matter of enforcement policy
or questions involving statutes other
than those administered by the Com-
mission, or may have an effect on prior
judicial precedent or pending litiga-
tion, submission of the proposal should
be made to the Office of the General
Counsel for an expression of opinion
prior to presentation of the matter to
the Commission.

§ 200.30–1 Delegation of authority to
Director of Division of Corporation
Finance.

Pursuant to the provisions of Pub. L.,
No. 87–592, 76 Stat. 394 (15 U.S.C. 78d–1,
78d–2), the Securities and Exchange
Commission hereby delegates, until the
Commission orders otherwise, the fol-
lowing functions to the Director of the
Division of Corporation Finance, to be
performed by him or under his direc-
tion by such person or persons as may
be designated from time to time by the
Chairman of the Commission:

(a) With respect to registration of se-
curities pursuant to the Securities Act
of 1933 (15 U.S.C. 77a et seq.), and Regu-
lation C thereunder (§ 230.400 et seq. of
this chapter):

(1) To determine the effective dates
of amendments to registration state-
ments filed pursuant to section 8(c) of
the Act (15 U.S.C. 77h(c)).

(2) To consent to the withdrawal of
registration statements or amend-
ments or exhibits thereto, pursuant to
Rule 477 (§ 230.477 of this chapter), and
to issue orders declaring registration
statements abandoned, pursuant to
Rule 479 (§ 230.479 of this chapter).

(3) To grant applications for con-
fidential treatment of contract provi-
sions pursuant to Rule 406 (§ 230.406 of
this chapter) under the Act; to issue
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orders scheduling hearings on such ap-
plications and to deny any such appli-
cation as to which the applicant waives
his right to a hearing, provided such
applicant is advised of his right to have
such denial reviewed by the Commis-
sion.

(4) To accelerate the use or publica-
tion of any summary prospectus filed
with the Commission pursuant to sec-
tion 10(b) of the Act (15 U.S.C. 77j(b))
and Rule 431(g) (§ 230.431(g) of this chap-
ter) thereunder.

(5) To take the following action pur-
suant to section 8(a) of the Act (15
U.S.C. 77h(a)):

(i) To determine registration state-
ments to be effective within shorter pe-
riods of time than 20 days after the fil-
ing thereof;

(ii) To consent to the filing of amend-
ments prior to the effective dates of
registration statements as part there-
of, or to determine that amendments
filed prior to the effective dates of reg-
istration statements have been filed
pursuant to orders of the Commission,
so as to be treated as parts of the reg-
istration statements for the purpose of
section 8(a) of the Act (15 U.S.C.
77h(a));

(iii) To determine to be effective ap-
plications for qualification of trust in-
dentures filed with registration state-
ments.

(6) Pursuant to instructions as to fi-
nancial statements contained in forms
adopted under the Act:

(i) To permit the omission of one or
more financial statements therein re-
quired or the filing in substitution
therefor of appropriate statements of
comparable character, or

(ii) To require the filing of other fi-
nancial statements in addition to, or in
substitution for, the statements there-
in required.

(7) Acting pursuant to section 4(3) of
the Act (15 U.S.C. 77d(3)) or Rule 174
thereunder (§ 230.174 of this chapter), to
reduce the 40-day period or the 90-day
period with respect to transactions re-
ferred to in section 4(3)(b) of the Act (15
U.S.C. 77d(3)(B)).

(8) To act on applications to dispense
with any written consents of an expert
pursuant to Rule 437 (§ 230.437 of this
chapter).

(b) With respect to the Securities Act
of 1933 (15 U.S.C. 77a et seq.) and Regu-
lation A thereunder (§ 230.251 et seq. of
this chapter):

(1) to authorize the granting of appli-
cations under Rule 262 (§ 230.262 of this
chapter) upon a showing of good cause
that it is not necessary under the cir-
cumstances that an exemption under
Regulation A be denied;

(2) to authorize the issuance of orders
qualifying offering statements pursu-
ant to Rule 252(g) (§ 230.252(g) of this
chapter); and

(3) to issue orders declaring offering
statements withdrawn or abandoned
pursuant to Rule 259 (§ 230.259 of this
chapter).

(c) With respect to the Securities Act
of 1933 (15 U.S.C. 77a et seq.) and Regu-
lation D thereunder (§ 230.501 et seq. of
this chapter), to authorize the granting
of applications under Rule
505(b)(2)(iii)(C), (§ 230.505(b)(2)(iii)(C) of
this chapter) and under Rule 507(b)
(§ 230.507(b) of this chapter) upon the
showing of good cause that it is not
necessary under the circumstances
that the exemption under Regulation D
be denied.

(d) With respect to the Trust Inden-
ture Act of 1939 (15 U.S.C. 77aaa et seq.):

(1) To determine to be effective prior
to the 20th day after filing thereof ap-
plications for qualification of inden-
tures filed on Form T–3 (§ 269.3 of this
chapter) pursuant to section 307 of the
Act (15 U.S.C. 77ggg), and Rule 7a–1
thereunder (§ 260.7a–1 of this chapter);

(2) To authorize the issuance of or-
ders exempting certain securities from
the Act under sections 304(c) and (d)
thereof (15 U.S.C. 77ddd(c) and 77ddd(d))
and § 260.4c–1 and § 260.4d–7 of this chap-
ter.

(3) In cases in which opportunity for
hearing is waived, to authorize the
issuance of orders determining that a
trusteeship under an indenture to be
qualified and another indenture is not
so likely to involve a material conflict
of interest as to make it necessary to
disqualify the trustee pursuant to sec-
tion 310(b)(1)(ii) of the Act (15 U.S.C.
77jjj(b)(1)(ii)) and Rule 10b–2 thereunder
(§ 260.10b–2 of this chapter).

(4) To authorize the issuance of or-
ders exempting any person, registra-
tion statement, indenture, security or
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transaction, or any class or classes of
persons, registration statements, in-
dentures, securities, or transactions
from the requirements of one or more
provisions of the Act pursuant to sec-
tion 304(d) of the Act (15 U.S.C.
77ddd(d)) and rule 4d–7 thereunder (17
CFR 260.4d–7 of this chapter).

(5) To determine to be effective prior
to the 10th day after filing thereof an
application for determining the eligi-
bility under section 310(a) of the Act of
a person designated as trustee for de-
layed offerings of debt securities under
the Securities Act pursuant to section
305(b)(2) of the Act and rule 5b–1 [17
CFR 260.5b–1 of this chapter] there-
under.

(6) To authorize the issuance of an
order permitting a foreign person to
act as sole trustee under qualified in-
dentures under section 310(a) of the Act
(15 U.S.C. 77jjj(a)) and § 260.10a–1
through § 260.10a–5 of this chapter.

(7) To issue notices with respect to
applications for, and authorize the
issuance of orders granting, a stay of a
trustee’s duty to resign pursuant to
section 310(b) of the Act and Rule 10b–
4 [17 CFR 260.10b–4 of this chapter]
thereunder.

(e) With respect to the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et
seq.):

(1) To determine to be effective appli-
cations for registration of securities on
a national securities exchange prior to
30 days after receipt of a certification
pursuant to section 12(d) of the Act (15
U.S.C. 78l(d));

(2) Pursuant to instructions as to fi-
nancial statements contained in forms
adopted under the Act:

(i) To extend the time for filing or to
permit the ommission of one or more
financial statements therein required
or the filing in substitution therefor of
appropriate statements of comparable
character.

(ii) To require the filing of other fi-
nancial statements in addition to, or in
substitution for, the statements there-
in required;

(3)(i) To grant and deny applications
for confidential treatment filed pursu-
ant to section 24(b) of the Act (15
U.S.C. 78x(b)) and Rule 24b–2 there-
under (§ 240.24b–2 of this chapter);

(ii) To revoke a grant of any such ap-
plication for confidential treatment.

(4) To authorize the use of forms of
proxies, proxy statements, or other so-
liciting material within periods of time
less than that prescribed in §§ 240.14a–6,
240.14a–8(d), and 240.14a–11 of this chap-
ter; to authorize the filing of informa-
tion statements within periods of time
less than that prescribed in § 240.14c–5a
of this chapter; and to authorize the
filing of information under § 240.14f–1 of
this chapter within periods of time less
than that prescribed therein.

(5) To grant or deny applications
filed pursuant to section 12(g)(1) of the
Act (15 U.S.C. 78l(g)(1)) for extensions
of time within which to file registra-
tion statements pursuant to that sec-
tion, provided the applicant is advised
of his right to have any such denial re-
viewed by the Commission.

(6) To accelerate at the request of the
issuer the effective date of registration
statements filed pursuant to section
12(g) of the Act (15 U.S.C. 78l(g)).

(7) To issue notices of applications
for exemptions and to grant exemp-
tions under section 12(h) of the Act (15
U.S.C. 78l(h)).

(8) At the request of the issuer to ac-
celerate the termination of registra-
tion of any class of equity securities as
provided in section 12(g)(4) of the Act
(15 U.S.C. 78l(g)(4)) or as provided in
§ 240.12g–4(a) of this chapter.

(9) Upon receipt of a notification
from the Secretary of the Treasury
designating a security for exemption
pursuant to section 3(a)(12), to issue
public releases announcing such des-
ignation.

(10) To issue public releases listing
those foreign issuers which appear to
be current in submitting the informa-
tion specified in Rule 12g3–2(b)
(§ 240.12g3–2(b)).

(11) To grant exemptions from Rule
14d–10 (§ 240.14d–10 of this chapter) pur-
suant to Rule 14d–10(e) (§ 240.14d–10(e) of
this chapter.

(12) To grant an exemption from
§ 240.14b–2(b) or § 240.14b–2(c), or both, of
this chapter.

(13) To determine with respect to a
tender or exchange offer otherwise eli-
gible to be made pursuant to rule 14d–
1(b) (§ 240.14d–1(b) of this chapter)
whether, in light of any exemptive
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order granted by a Canadian federal,
provincial or territorial regulatory au-
thority, application of certain or all of
the provisions of sections 14(d)(1)
through 14(d)(7) of the Exchange Act,
Regulation 14D and Schedules 14D–1
and 14D–9 thereunder, and rule 14e–1 of
Regulation 14E, to such offer is nec-
essary or appropriate in the public in-
terest.

(14) To administer the provisions of
§ 240.24c-1 of this chapter; provided that
access to nonpublic information as de-
fined in such section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(15) To administer the provisions of
Section 24(d) of the Act (15 U.S.C.
78x(d)).

(16) To grant requests for exemptions
from:

(i) Tender offer provisions of sections
13(e) and 14(d)(1) through 14(d)(7) of the
Act (15 U.S.C. 78m(e) and 78n(d)(1)
through 78n(d)(7)), Rule 13e–3 (§ 240.13e–
3 of this chapter) and Rule 13e–4
(§ 240.13e–4 of this chapter), Regulation
14D (§§ 240.14d–1 through 240.14d–11 of
this chapter) and Schedules 13E–3, TO,
and 14D–9 (§§ 240.13e–100, 240.14d–100 and
240.14d–101 of this chapter) thereunder,
pursuant to Sections 14(d)(5), 14(d)(8)(C)
and 36(a) of the Act (15 U.S.C. 78n(d)(5),
78(d)(8)(C), and 78mm(a)); and

(ii) The tender offer provisions of
Rules 14e–1, 14e–2 and 14e–5 of Regula-
tion 14E (§§ 240.14e–1, 240.14e–2 and
240.14e–5 of this chapter) pursuant to
section 36(a) of the Act (15 U.S.C.
78mm(a)).

(f) Notwithstanding anything in the
foregoing:

(1) Matters arising under the Invest-
ment Company Act of 1940 (15 U.S.C.
80a–1 et seq.), the Securities Act of 1933
(15 U.S.C. 77a et seq.), the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et seq.)
and the Trust Indenture Act of 1939 (15
U.S.C. 77aaa et seq.) pertaining to in-
vestment companies registered under
the Investment Company Act of 1940
are not within the scope of the func-
tions delegated to the Director of the
Division of Corporation Finance, ex-
cept those arising under section 30(f) of
the Investment Company Act of 1940 (15
U.S.C. 80a–29(f));

(2) In any case in which the Director
of the Division of Corporation Finance
believes it appropriate, he may submit
the matter to the Commission.

(g) With respect to the Securities Act
of 1933 (15 U.S.C. 77a et seq.) and Rule
701 thereunder (§ 230.701 of this chap-
ter), to authorize the granting of appli-
cations under Rule 703(b) (§ 230.703(b) of
this chapter) upon a showing of good
cause that it is not necessary under the
circumstances that an exemption
under Rule 701 be denied.

(h) With respect to the Securities Act
of 1933 (15 U.S.C. 77a et seq.) and Rule
144A thereunder (§ 230.144A of this chap-
ter), taking into account then-existing
market practices, to designate any se-
curities or classes of securities to be
securities that will not be deemed ‘‘of
the same class as securities listed on a
national securities exchange or quoted
in a U.S. automated inter-dealer
quotation system’’ within the meaning
of Rule 144A(d)(3)(i) (§ 230.144A(d)(3)(i)
of this chapter).

(i) With respect to the Securities Act
of 1933 (15 U.S.C. 77a et seq.) and Regu-
lation S thereunder (§ 230.901 et seq. of
this chapter), and in consultation with
the Director of the Division of Market
Regulation, to designate any foreign
securities exchange or non-exchange
market as a ‘‘designated offshore secu-
rities market’’ within the meaning of
Rule 902(a) (§ 230.902(a) of this chapter).

(j) With respect to the Securities Act
of 1933 (15 U.S.C. 77a et seq.), the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a
et seq.), the Trust Indenture Act of 1939
(15 U.S.C. 77aaa et seq.), and Regulation
S–T thereunder (part 232 of this chap-
ter), to grant or deny a request sub-
mitted pursuant to Rule 13(b) of Regu-
lation S–T (§ 232.13(b) of this chapter)
to adjust the filing date of an elec-
tronic filing.

(k) With respect to the Securities Act
of 1933 (15 U.S.C. 77a et seq.), the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a
et seq.), the Trust Indenture Act of 1939
(15 U.S.C. 77aaa et seq.), and Regulation
S–T thereunder (part 232 of this chap-
ter), to set the terms of, and grant or
deny as appropriate, continuing hard-
ship exemptions, pursuant to Rule 202
of Regulation S–T, (§ 232.202 of this

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00025 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



26

17 CFR Ch. II (4–1–01 Edition)§ 200.30–3

chapter), from the electronic submis-
sion requirements of Regulation S–T
(part 232 of this chapter).

[41 FR 29375, July 16, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 200.30–1 see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 200.30–3 Delegation of authority to
Director of Division of Market Reg-
ulation.

Pursuant to the provisions of Pub. L.
87–592, 76 Stat. 394, 15 U.S.C. 78d–1, 78d–
2), the Securities and Exchange Com-
mission hereby delegates, until the
Commission orders otherwise, the fol-
lowing functions to the Director of the
Division of Market Regulation to be
performed by him or under his direc-
tion by such person or persons as may
be designated from time to time by the
Chairman of the Commission:

(a) With respect to the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et
seq.):

(1) To approve the withdrawal or
striking from listing and registration
of securities registered on any national
securities exchange pursuant to section
12(d) of the Act (15 U.S.C. 78l(d)) and
Rules 12d2–1 and 12d2–2 thereunder
(§§ 240.12d2–1 and 240.12d2–2 of this chap-
ter);

(2) To extend unlisted trading privi-
leges and to deny applications for un-
listed trading privileges by national se-
curities exchanges pursuant to section
12(f)(2) of the Act, 15 U.S.C. 78l(f)(2),
and Rule 12f–1 thereunder, 17 CFR
240.12f–1, provided that any applicant
exchange denied unlisted trading privi-
leges is advised of its right to have
such denial reviewed by the Commis-
sion.

(3) Pursuant to section 15(b) of the
Act (15 U.S.C. 78o(b)):

(i) To authorize the issuance of or-
ders granting registration of brokers or
dealers within forty-five days of the fil-
ing of an application for registration as
a broker or dealer (or within such
longer period as to which the applicant
consents);

(ii) To authorize the issuance of or-
ders canceling registrations of brokers
or dealers, or pending applications for
registration, if such brokers or dealers

or applicants for registration are no
longer in existence or have ceased to do
business as brokers or dealers;

(4) Pursuant to Rule 19h–1 (§ 240.19h–1
of this chapter):

(i) To grant applications with respect
to membership in, association with a
member of, or participation in, a self-
regulatory organization and for other
relief as to persons who are subject to
an applicable disqualification where
such relationships or other relief have
been approved or recommended by a
self-regulatory organization;

(ii) To extend the time for Commis-
sion consideration of notices for admis-
sion to membership or participation in
a self-regulatory organization or asso-
ciation with a member of persons sub-
ject to a statutory disqualification pur-
suant to paragraph (a)(7) of that rule.

(5) Pursuant to Rule 17a–5(1)(3)
(§ 240.17a–5(1)(3) of this chapter), to con-
sider applications, by brokers and deal-
ers for exemptions from, and extension
of time within which to file, reports re-
quired by Rule 17a–5 (§ 240.17a–5 of this
chapter), and to grant, and to author-
ize the issuance of orders denying, such
applications provided such applicant is
advised of his right to have such denial
reviewed by the Commission.

(6) Pursuant to Rules 14e–4(c), 14e–
5(d), and 15c2–11(h) (§§ 240.14e–4(c),
240.14e–5(d), and 240.15c2–11(h) of this
chapter), and Rules 101(d), 102(e), 104(j),
and 105(c) of Regulation M (§§ 242.101(d),
242.102(e), 242.104(j), and 242.105(c) of
this chapter), to grant requests for ex-
emptions from Rules 14e–4, 14e–5, and
15c2–11 (§§ 240.14e–4, 240.14e–5, and
240.15c2–11 of this chapter), and Rules
101, 102, 104, and 105 of Regulation M
(§§ 242.101, 242.102, 242.104, and 242.105 of
this chapter).

(7) Pursuant to Rule 15c3–1 (§ 240.15c3–
1 of this chapter):

(i) To approve lesser equity require-
ments in specialist or market maker
accounts pursuant to Rule 15c3–
1(a)(6)(iii)(E) (§ 240.15c3–1(a)(6)(iii)(E) of
this chapter);

(ii) To grant exemptions from Rule
15c3–1 (§ 240.15c3–1 of this chapter) pur-
suant to Rule 15c3–1(b)(3) (§ 240.15c3–
1(b)(3) of this chapter);

(iii) To grant temporary exemptions
upon specified terms and conditions
from the debt equity requirements of
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Rule 15c3–1(d)(§ 240.15c3–1(d) of this
chapter);

(iv) To approve a change in election
of the alternative capital requirement
pursuant to Rule 15c3–1(f)(1) (i) and (ii)
(§ 240.15c3–1(f)(1) (i) and (ii) of this chap-
ter); and

(v) To review applications of OTC de-
rivatives dealers filed pursuant to Ap-
pendix F of § 240.15c3–1f of this chapter,
and to grant or deny such applications
in full or in part.

(8) Pursuant to Rule 17a–10(d)
(§ 240.17a–10(d) of this chapter), to con-
sider applications by broker-dealers for
extensions of time in which to file re-
ports required by Rule 17a–10(§ 240.17a–
10 of this chapter), and to grant, and to
authorize the issuance of orders deny-
ing, such applications provided such
applicant is advised of his right to have
such denial reviewed by the Commis-
sion. Any extension granted shall not
be for more than 150 days after the
close of the calendar year for which the
report on Form X–17A–10 (§ 249.618 of
this chapter) is made.

(9) Pursuant to Rule 10b–17(b)(2)
(§ 240.10b–17(b)(2) of this chapter), to re-
view applications of various issuers for
exemption from the notice require-
ments of Rule 10b–17 (§ 240.10b–17 of this
chapter) and to grant or deny such ap-
plications, with authority to issue or-
ders granting and denying same, pro-
vided each applicant is advised of his
right to have a denial reviewed by the
Commission.

(10) Pursuant to Rule 15c3–3
(§ 240.15c3–3 of this chapter) to find and
designate as control locations for pur-
poses of Rule 15c3–3(c)(7) (§ 240.15c3–
3(c)(7) of this chapter) certain broker-
dealer accounts which are adequate for
the protection of customer securities.

(11) [Reserved]
(12) Pursuant to Rule 19b–4 (§ 240.19b–

4) of this chapter, to publish notices of
proposed rule changes filed by self-reg-
ulatory organizations and to approve
such proposed rule changes.

(13) Pursuant to section 15B(a) of the
Act [15 U.S.C. 78o–4(a)], to authorize
the issuance of orders granting reg-
istration of municipal securities deal-
ers within forty-five days of the filing
of an application for registration as a
municipal securities dealer (or within

such longer period as to which the ap-
plicant consents).

(14) Pursuant to section 17A(c)(2) of
the Act (15 U.S.C. 78q–1(c)(2)), to au-
thorize the issuance of orders accel-
erating registration of transfer agents
for which the Commission is the appro-
priate regulatory agency before the ex-
piration of thirty days following the
dates on which applications for reg-
istration as a transfer agent are filed.

(15) Pursuant to Rule 10a–1(f)
[§ 240.10a–1(f)] to grant requests for ex-
emptions from Rule 10a–1;

(16) Pursuant to sections 17A(b)(1),
17A(b)(2) and 19(a) of the Act (15 U.S.C.
78q–1(b)(1), 78q–1(b)(2) and 78s(a)), to
publish notice of the filing of applica-
tions for registration and for exemp-
tion from registration as a clearing
agency.

(17) Pursuant to Rule 17f–2 (§ 240.17f–2
of this chapter).

(i) To disapprove a ‘‘Notice Pursuant
to Rule 17f–2’’ pursuant to Rule 17f–2(e)
(§ 240.17f–2(e) of this chapter).

(ii) To grant exemptions upon speci-
fied terms, conditions and periods, for
classes of persons subject to Rule 17f–2
pursuant to Rule 17f–2(g) (§ 240.17f–2(g)
of this chapter).

(iii) To approve amendments to plan
of a registered national securities ex-
change or a national securities associa-
tion submitted pursuant to Rule 17f–
2(c) (§ 240.17f–2(c) of this chapter).

(18) Pursuant to Rule 17d–1 (§ 240.17d–
1 of this chapter) to designate one self-
regulatory organization responsible for
the examination of brokers and dealers
which are members of more than one
such organization to insure compliance
with applicable financial responsibility
rules.

(19)(i) To grant and deny applications
for confidential treatment filed pursu-
ant to section 24(b) of the Act (15
U.S.C. 78x(b)) and Rule 24b–2 there-
under (240.24b–2 of this chapter);

(ii) To revoke a grant of confidential
treatment for any such application.

(20) Pursuant to sections 8(c) and
15(c)(2) of the Act (15 U.S.C. 78h(c) and
78o(2)) and paragraphs (g) of Rules 8c–1
and 15c2–1 thereunder, to make find-
ings that the agreements, safeguards,
and provisions of registered clearing
agencies are adequate for the protec-
tion of investors.
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(21) Under section 17A(c)(4)(B) of the
Act (15 U.S.C. 78q–1(c)(4)(B)), to set
terms and conditions upon which
transfer agents registered with the
Commission may withdraw from reg-
istration as a transfer agent by filing a
written notice of withdrawal.

(22) Under section 17A(c)(4)(B) of the
Act (15 U.S.C. 78q–1(c)(4)(B)), to author-
ize the issuance of orders canceling
registrations of transfer agents reg-
istered with the Commission or deny-
ing applications for registration as a
transfer agent with the Commission, if
such transfer agents are no longer in
existence or are not engaged in busi-
ness as transfer agents.

(23) Pursuant to section 17(b) of the
Act (15 U.S.C. 78q(b)), prior to any ex-
amination of a registered clearing
agency, registered transfer agent, or
registered municipal securities dealer
whose appropriate regulatory agency is
not the Commission, to notify and con-
sult with the appropriate regulatory
agency for such clearing agency, trans-
fer agent, or municipal securities deal-
er.

(24) Pursuant to section 17(c)(3) of the
Act, 15 U.S.C. 78q(c)(3), in regard to
clearing agencies, transfer agents and
municipal securities dealers for which
the Commission is not the appropriate
regulatory agency, (i) to notify the ap-
propriate regulatory agency of any ex-
amination conducted by the Commis-
sion of any such clearing agency,
transfer agent, or municipal securities
dealer; (ii) to request from the appro-
priate regulatory agency a copy of the
report of any examination of any such
clearing agency, transfer agent, or mu-
nicipal securities dealer conducted by
such appropriate regulatory agency
and any data supplied to it in connec-
tion with such examination; and (iii) to
furnish to the appropriate regulatory
agency on request a copy of the report
of any examination of any such clear-
ing agency, transfer agent, or munic-
ipal securities dealer conducted by the
Commission and any data supplied to it
in connection with such examination.

(25) Pursuant to Rule 17f–1 (§ 240.17f–1
of this chapter), to designate persons
not subject to § 240.17f–1 as reporting
institutions upon specified terms, con-
ditions, and time periods.

(26) [Reserved]

(27) To approve amendments to the
joint industry plan governing the con-
solidated transaction reporting de-
clared effective by the Commission
pursuant to Rule 11Aa(3–1) (§ 240.11Aa3–
1 of this chapter) or its predecessor,
Rule 17a–15, and to grant exemptions
from Rule 11Aa3–1 pursuant to Rule
11Aa3–1(g) (§ 240.11Aaa3–1(g) of this
chapter) to exchanges trading listed se-
curities that are designated as national
market system securities until such
times as a Joint Reporting Plan for
such securities is filed and approved by
the Commission.

(28) To grant exemptions from Rule
11Ac1–1 (‘‘Rule’’) (§ 240.11Ac1–1), pursu-
ant to paragraph (e) of the rule.

(29) To issue supplemental orders
modifying the terms upon which self-
regulatory organizations are author-
ized to act jointly in planning, devel-
oping, operating or regulating facili-
ties of a national market system in ac-
cordance with the terms of amend-
ments to plans which plans have been
previously approved by the Commis-
sion under section 11A(a)(3)(B) of the
Securities Exchange Act of 1934.

(30) Pursuant to section 17(a) of the
Act, 15 U.S.C. 78q, to approve amend-
ments to the plans which are con-
sistent with the reporting structure of
Rules 17a–5(a)(4) and 17a–10(b) filed by
self-regulatory organizations pursuant
to Rules 17a–5(a)(4) and 17a–10(b).

(31) Pursuant to section 19(b)(2) of
the Act, 15 U.S.C. 78s(b)(2), to extend
for a period not exceeding 90 days from
the date of publication of notice of the
filing of a proposed rule change pursu-
ant to section 19(b)(1) of the Act, 15
U.S.C. 78s(b)(1), the period during
which the Commission must by order
approve the proposed rule change or in-
stitute proceedings to determine
whether the proposed rule change
should be disapproved.

(32) Under § 240.10b–10(f) of this chap-
ter, to grant exemptions from § 240.10b–
10 of this chapter.

(33) Pursuant to Rule 17a–6 (§ 240.17a–
6 of this chapter) to approve record de-
struction plans and amendments there-
to filed by a national securities ex-
change or a national securities associa-
tion.

(34) Pursuant to Rule 17d–2 (§ 240.17d–
2 of this chapter) to publish notice of

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00028 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



29

Securities and Exchange Commission § 200.30–3

plans and plan amendments filed pur-
suant to Rule 17d–2 and to approve such
plans and plan amendments.

(35) Under § 240.13e–4(h)(8) of this
chapter:

(i) To grant exemptions from
§ 240.13e–4 of this chapter; and

(ii) To determine with respect to a
tender or exchange offer otherwise eli-
gible to be made pursuant to rule 13e–
4(g) (§ 240.13e–4(g) of this chapter)
whether, in light of any exemptive
order granted by a Canadian federal,
provincial or territorial regulatory au-
thority, application of certain or all of
the provisions of section 13(e)(1) and
rule 13e–4 and Schedule 13E–4 there-
under to such offer is necessary or ap-
propriate in the public interest.

(36) To grant exemptions from Rule
11Ac1–2 (§ 240.11Ac1–2 of this chapter),
pursuant to Rule 11Ac1–2(g)
(§ 240.11Ac1–2(g) of this chapter).

(37) Pursuant to Rule 11Aa2–1, 17 CFR
240.11Aa2–1, to publish notice of the fil-
ing of a designation plan with respect
to national market system securities,
or any proposed amendment thereto,
and to approve such plan or amend-
ment.

(38) To disclose:
(i) To the Comptroller of the Cur-

rency, the Board of Governors of the
Federal Reserve System, the Federal
Deposit Insurance Corporation, and the
state banking authorities, information
and documents deemed confidential re-
garding registered clearing agencies
and registered transfer agents; and

(ii) To the Department of Treasury,
information and documents deemed
confidential regarding possible laun-
dering of money through or by brokers
or dealers, including compliance by
brokers or dealers with the Currency
and Foreign Transactions Reporting
Act of 1970, as amended.

(39) Under § 240.9b–1 of this chapter:
(i) To enable distribution of an op-

tions disclosure document or amend-
ment to an options disclosure docu-
ment to the public prior to the time re-
quired in the Rule or to lengthen the
period before distribution can be made;

(ii) To require refiling of an amend-
ment to an options disclosure docu-
ment pursuant to the procedure set
forth in § 240.9b–1(b)(2)(i) of this chap-
ter.

(40) Pursuant to section 15B(b)(2)(B)
of the Act, 15 U.S.C., 78o–4(b), to review
and, where appropriate, approve the se-
lection by the Municipal Securities
Rulemaking Board (‘‘Board’’) of public
representatives to serve on the Board.

(41) Pursuant to Rule 6a–2(c) (§ 240.6a–
2 of this chapter) to exempt registered
national securities exchanges from the
filing requirements imposed by Rule
6a–2 with respect to certain affiliates
and subsidiaries of the exchange.

(42) Under § 240.11Aa3–2(f) of this
chapter, to grant or deny exemptions
from § 240.11Aa3–2 of this chapter.

(43) To grant or deny exemptions
from Rule 17Ad–14 (§ 240.17Ad–14 of this
chapter), pursuant to Rule 17Ad–14(d)
(§ 240.17Ad–14(d) of this chapter). (Pub.
L. 87–592, 76 Stat. 394, 15 U.S.C 78d–1,
78d–2).

(44) To review, publish notice of, and
where appropriate, approve plans, and
amendments to plans, submitted by
self-regulatory organizations pursuant
to Rule 19d–1(c) under the Act
(§ 240.19d–1(c)).

(45) To grant exemptions from Rule
3b–9 under the Act. (§ 240.3b–9(c) of this
chapter).

(46) Pursuant to section 15(b)(9) of
the Act, 15 U.S.C. 78o(b)(9) to review
and, where appropriate, grant exemp-
tions from the requirement of section
15(b)(8) of the Act, 15 U.S.C. 78o(b)(8).

(47) Pursuant to section 15(a)(2) of
the Act, 15 U.S.C. 78o(a)(2), to review
and, either unconditionally or on speci-
fied terms and conditions, grant ex-
emptions from the broker-dealer reg-
istration requirements of section
15(a)(1) of the Act, 15 U.S.C. 78o(a)(1), to
government securities brokers or gov-
ernment securities dealers that have
registered with the Commission under
section 15(a)(2) of the Act, 15 U.S.C.
78o¥5(a)(2), solely with respect to ef-
fecting any transactions in, or induc-
ing or attempting to induce the pur-
chase or sale of, any security prin-
cipally backed by a guaranty of the
United States.

(48) Pursuant to paragraph (d) of
Rule 15c2–12 (17 CFR 15c2–12), to grant
or deny exemptions, either uncondi-
tionally or on specified terms and con-
ditions, from Rule 15c2–12.

(49) Pursuant to section 11A(b) of the
Act and Rule 11Ab2–1 thereunder (17
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CFR 11Ab2–1), to publish notice of and,
by order, grant under section 11A(b) of
the Act and Rule 11Ab2–1 thereunder:
Applications for registration as a secu-
rities information processor; and ex-
emptions from that section and any
rules or regulations promulgated there-
under, either conditionally or uncondi-
tionally.

(50) Pursuant to sections 17A(b) and
19(a) of the Act (15 U.S.C. 78q–1(b) and
78s(a)):

(i) To authorize the issuance of or-
ders granting an extension to a tem-
porary clearing agency registration,
for up to two years or such longer pe-
riod as the clearing agency consents.

(ii) To authorize the issuance of or-
ders granting the withdrawal of an ap-
plication to become a registered clear-
ing agency, at any time prior to final
determination of such application by
the Commission, upon submission of a
request for such withdrawal by appli-
cant.

(51) Pursuant to paragraph (a)(4) of
§ 240.9b–1 of this chapter, to authorize
the issuance of orders designating secu-
rities as ‘‘standardized options.’’

(52) Pursuant to Rules 17h–1T and
17h–2T of the Act (§§ 240.17h–1T and
240.17h–2T of this chapter):

(i) To designate certain broker-deal-
ers as Reporting Brokers or Dealers; or
and

(ii) To grant or deny an exemption,
conditionally or unconditionally, to a
broker or dealer pursuant to section
17(h) of the Act.

(53) To administer the provisions of
§ 240.24c-1 of this chapter; provided that
access to nonpublic information as de-
fined in such section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(54) To administer the provisions of
Section 24(d) of the Act (15 U.S.C.
78x(d)).

(55) Pursuant to § 240.15c6–1 of this
chapter, taking into account then ex-
isting market practices, to exempt
contracts for the purchase or sale of
any securities from the requirements
of § 240.15c6–1(a) of this chapter.

(56) Pursuant to § 270.17Ad–16 of this
chapter, to designate by order the ap-

propriate qualified registered securi-
ties depository.

(57) Pursuant to Section 19(b)(2)(B) of
the Act, 15 U.S.C. 78s(b)(2)(B), to insti-
tute proceedings to determine whether
a proposed rule change of a self-regu-
latory organization should be dis-
approved.

(58) Pursuant to Section 19(b)(3)(C) of
the Act, 15 U.S.C. 78s(b)(3)(C), to abro-
gate a change in the rules of a self-reg-
ulatory organization and require that
it be refiled in accordance with Section
19(b)(1), 15 U.S.C. 78s(b)(1), and re-
viewed in accordance with Section
19(b)(2), 15 U.S.C. 78s(b)(2), of the Act.

(59) Pursuant to paragraph (e)(6)(iii)
of Rule 19b–4 (§ 240.19b–4 of this chap-
ter), to reduce the period before which
a proposed rule change can become op-
erative, and to reduce the period be-
tween an SRO submission of a filing
and a pre-filing notification.

(60) To grant exemptions from Rule
17a–23 (§ 240.17a–23 of this chapter), pur-
suant to Rule 17a–23(i) (§ 240.17a–23(i) of
this chapter).

(61) To grant exemptions from Rule
11Ac1–4 (‘‘Rule’’) (§ 240.11Ac1–4), pursu-
ant to paragraph (d) of the rule.

(62) From January 2, 1997 through
February 17, 1997, to modify for a pe-
riod not to exceed 60 days, the effective
date or the compliance date of Rule
11Ac1–1 (§ 240.11Ac1–1) or Rule 11Ac1–4
(§ 240.11Ac1–4), or amendments to Rule
11Ac1–1 or Rule 11Ac1–4, with respect to
any party affected by such rules.

(63) Pursuant to section 36 of the Act
(15 U.S.C. 78mm) to review and, either
unconditionally or on specified terms
and conditions, grant or deny exemp-
tions from section 11(d)(1) of the Act
(15 U.S.C. 78k(d)(1)).

(64) Pursuant to § 240.15a–1(b)(1) of
this chapter, to issue orders identifying
other permissible securities activities
in which an OTC derivatives dealer
may engage.

(65) Pursuant to § 240.15a–1(b)(2) of
this chapter, to issue orders deter-
mining that a class of fungible instru-
ments that are standardized as to their
material economic terms is within the
scope of eligible OTC derivative instru-
ment.

(66) Pursuant to § 240.17a–12 of this
chapter:
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(i) To authorize the issuance of or-
ders requiring OTC derivatives dealers
to file, pursuant to § 240.17a–12(a)(ii) of
this chapter, monthly, or at such times
as shall be specified, Part IIB of Form
X–17A–5 (§ 249.617 of this chapter) and
such other financial and operational
information as shall be specified.

(ii) Pursuant to § 240.17a–12(n) of this
chapter, to consider applications by
OTC derivatives dealers for exemptions
from, and extensions of time within
which to file, reports required by
§ 240.17a–12 of this chapter, and to grant
or deny such applications.

(67) To issue orders under Rules 15b3–
1(c)(4), 15b6–1(e), 15Ba2–2(e)(4), 15Bc3–
1(e), 15Ca2–1(c)(4), and 15Cc1–1(d) (17
CFR 240.15b3–1(c)(4), 240.15b6–1(e),
240.15Ba2–2(e)(4), 240.15Bc3–1(e),
240.15Ca2–1(c)(4), and 240.15Cc1–1(d)).

(68) Pursuant to Section 36(a) of the
Act, 15 U.S.C. 78mm(a), to grant re-
quests for exemptions from the tender
offer provisions of Rule 14e–1 of Regula-
tion 14E (§ 240.14e–1 of this chapter).

(69) Pursuant to paragraph (c) of Rule
11Ac1–5 (17 CFR 240.11Ac1–5), to grant
or deny exemptions, conditionally or
unconditionally, from any provision or
provisions of Rule 11Ac1–5.

(70) Pursuant to paragraph (d) of
Rule 11Ac1–6 (17 CFR 240.11Ac1–6), to
grant or deny exemptions, condi-
tionally or unconditionally, from any
provision or provisions of Rule 11Ac1–6.

(71) Pursuant to paragraph (c) of Rule
11Ac1–7 (17 CFR 240.11Ac1–7), to grant
exemptions, conditionally or uncondi-
tionally, from any provision or provi-
sions of Rule 11Ac1–7.

(b) To designate officers empowered
to administer oaths and affirmations,
subpoena witnesses, compel their at-
tendance, take evidence, and require
the production of any books, papers,
correspondence, memoranda, contracts,
agreements, or other records in the
course of investigations instituted by
the Commission pursuant to section
21(b) of the Securities Exchange Act of
1934 (15 U.S.C. 78u(b)).

(c) In nonpublic investigatory pro-
ceedings within the responsibility of
the Director or Deputy Director, to
grant requests of persons to procure
copies of the transcript of their testi-
mony given pursuant to Rule 6 of the
Commission’s rules relating to inves-

tigations as in effect subsequent to No-
vember 16, 1972 (17 CFR 203.6).

(d) To notify the Securities Investor
Protection Corporation (‘‘SIPC’’) of
facts concerning the activities and the
operational and financial condition of
any registered broker or dealer which
is or appears to be a member of SIPC
and which is in or approaching finan-
cial difficulty within the meaning of
section 5 of the Securities Investor
Protection Act of 1970, as amended, 15
U.S.C. 78aaa et seq.

(e) To determine whether, and issue
orders regarding, proposals for designa-
tion of a contract market for futures
trading on an index or group of securi-
ties meet the eligibility criteria set
forth under section 2(a)(1)(B)(ii) of the
Commodity Exchange Act, 7 U.S.C.
2(a).

(f) With respect to the Securities In-
vestor Protection Act of 1970, as
amended, 15 U.S.C. 78aaa et seq.
(‘‘SIPA’’):

(1) Pursuant to Section 3(a)(2)(B) of
SIPA, to:

(i) Extend for a period not exceeding
90 days from the date of the filing of
the determination by the Securities In-
vestor Protection Corporation
(‘‘SIPC’’) that a registered broker-deal-
er is not a SIPC member because it
conducts its principal business outside
the United States and its territories
and possessions, the period during
which the Commission must affirm, re-
verse or amend any determination by
SIPC; and

(ii) Affirm such determination filed
by SIPC.

(2) Pursuant to Section (3)(e)(1) of
SIPA, to:

(i) Determine whether proposed
bylaw changes filed by SIPC should not
be disapproved or whether the proposed
bylaw change is a matter of such sig-
nificant public interest that public
comment should be obtained, in which
case the Division will notify SIPC of
such finding and publish notice of the
proposed bylaw change in accordance
with Section 3(e)(2) of SIPA; and

(ii) Accelerate the effective date of
proposed bylaw changes filed by SIPC.

(3) Pursuant to Section (3)(e)(2) of
SIPA, to publish notice of proposed
rule changes filed by SIPC.
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(g) Notwithstanding anything in the
foregoing, in any case in which the Di-
rector of the Division of Market Regu-
lation believes it appropriate, he may
submit the matter to the Commission.

[37 FR 16795, Aug. 19, 1972]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 200.30–3 see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 200.30–4 Delegation of authority to
Director of Division of Enforce-
ment.

Pursuant to the provisions of Pub. L.
No. 100–181, 101 Stat. 1254, 1255 (15
U.S.C. 78d–1, 78d–2), the Securities and
Exchange Commission hereby dele-
gates, until the Commission orders
otherwise, the following functions to
the Director of the Division of Enforce-
ment to be performed by him or under
his direction by such other person or
persons as may be designated from
time to time by the Chairman of the
Commission.

(a)(1) To designate officers empow-
ered to administer oaths and affirma-
tions, subpena witnesses, compel their
attendance, take evidence, and require
the production of any books, papers,
correspondence, memoranda, contracts,
agreements, or other records in the
course of investigations instituted by
the Commission pursuant to section
19(b) of the Securities Act of 1933 (15
U.S.C. 77s(b)), section 21(b) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78u(b)), section 18(c) of the Public Util-
ity Holding Company Act of 1935 (15
U.S.C. 79r(c)), section 42(b) of the In-
vestment Company Act of 1940 (15
U.S.C. 80a–41(b)) and section 209(b) of
the Investment Advisers Act of 1940 (15
U.S.C. 80b–9(b)).

(2) In nonpublic investigative pro-
ceedings, to grant requests of persons
to procure copies of the transcript of
their testimony under § 203.6 of this
chapter.

(3) To terminate and close all inves-
tigations authorized by the Commis-
sion pursuant to section 20 of the Secu-
rities Act of 1933 (15 U.S.C. 77t), section
21 of the Securities Exchange Act of
1934 (15 U.S.C. 78u), section 18 of the
Public Utility Holding Company Act of
1935 (15 U.S.C. 79r), section 42 of the In-

vestment Company Act of 1940 (15
U.S.C. 80a–41) and section 209 of the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b–9).

(4) To terminate the authority to ad-
minister oaths and affirmations, sub-
poena witnesses, compel their attend-
ance, take evidence, and require the
production of any books, papers, cor-
respondence, memoranda, contracts,
agreements, or other records in the
course of investigations instituted by
the Commission pursuant to section
19(b) of the Securities Act of 1933 (15
U.S.C. 77s(b)), section 21(b) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78u(b)), section 18(c) of the Public Util-
ity Holding Company Act of 1935 (15
U.S.C. 79r(c)), section 42(b) of the In-
vestment Company Act of 1940 (15
U.S.C. 80a–41(b)) and section 209(b) of
the Investment Advisers Act of 1940 (15
U.S.C. 80b–9(b)).

(5) To grant or deny applications
made pursuant to Rule 193 of the Com-
mission’s Rules of Practice, § 201.193 of
this chapter, provided, that, in the
event of a denial, the applicant shall be
notified that such a denial may be ap-
pealed to the Commisson for review.

(6) To notify the Securities Investor
Protection Corporation (‘‘SIPC’’) of
facts concerning the activities and the
operational and financial condition of
any registered broker or dealer which
is or appears to be a member of SIPC
and which is in or approaching finan-
cial difficulty within the meaning of
section 5 of the Securities Investor
Protection Act of 1970, as amended, 15
U.S.C. 78aaa et seq.

(7) To administer the provisions of
§ 240.24c-1 of this chapter; provided that
access to nonpublic information as de-
fined in such section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(8) Pursuant to Rule 204–2(j)(3)(ii)
(§ 275.204–2(j)(3)(ii) of this chapter)
under the Investment Advisers Act of
1940 (15 U.S.C. 80b–1 et seq.), to make
written demands upon non-resident in-
vestment advisers subject to the provi-
sions of such rule to furnish to the
Commission true, correct, complete
and current copies of any or all books
and records which such non-resident
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investment advisers are required to
make, keep current or preserve pursu-
ant to any provision of any rule or reg-
ulation of the Commission adopted
under the Investment Advisers Act of
1940, or any part of such books and
records which may be specified in any
such demand.

(9) To administer the provisions of
Section 24(d) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78x(d)).

(10) To institute subpoena enforce-
ment proceedings in federal court to
seek an order compelling the produc-
tion of documents or an individual’s
appearance for testimony pursuant to
subpoenas issued pursuant to para-
graph (a)(1) of this section in connec-
tion with investigations pursuant to
section 19(b) of the Securities Act of
1933 (15 U.S.C. 77s(b)), section 21(b) of
the Securities Exchange Act of 1934 (15
U.S.C. 78u(b)), section 18(c) of the Pub-
lic Utilities Holding Company Act of
1935 (15 U.S.C. 79r(c)), section 42(b) of
the Investment Company Act of 1940 (15
U.S.C. 80a–41(b)) and section 209(b) of
the Investment Advisers Act of 1940 (15
U.S.C. 80b–9(b)).

(11) To authorize staff to appear in
federal bankruptcy court to preserve
Commission claims in connection with
investigations pursuant to section 19(b)
of the Securities Act of 1933 (15 U.S.C.
77s(b)), section 21(b) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u(b)),
section 18(c) of the Public Utility Hold-
ing Company Act of 1935 (15 U.S.C.
79r(c)), section 42(b) of the Investment
Company Act of 1940 (15 U.S.C. 80a–
41(b)) and section 209(b) of the Invest-
ment Advisers Act of 1940 (15 U.S.C.
80b–9(b)).

(b) Notwithstanding anything in the
foregoing, in any case in which the Di-
rector of the Division of Enforcement
believes it appropriate, he may submit
the matter to the Commission.

[37 FR 16796, Aug. 19, 1972, as amended at 37
FR 25166, Nov. 28, 1972; 40 FR 14748, Apr. 2,
1975; 44 FR 22716, Apr. 17, 1979; 44 FR 50835,
Aug. 30, 1979; 44 FR 76774, Dec. 28, 1979; 45 FR
7781, Feb. 5, 1980; 47 FR 26822, June 22, 1982; 49
FR 12206, Mar. 29, 1984; 52 FR 12148, Apr. 15,
1987; 54 FR 24331, June 7, 1989; 58 FR 52419,
Oct. 8, 1993; 59 FR 23794, May 9, 1994; 60 FR
14628, Mar. 20, 1995; 60 FR 32794, June 23, 1995;
61 FR 20721, May 8, 1996]

§ 200.30–5 Delegation of authority to
Director of Division of Investment
Management.

Pursuant to the provisions of Pub. L.
87–592, 76 Stat. 394 (15 U.S.C. 78d–1, 78d–
2), the Securities and Exchange Com-
mission hereby delegates, until the
Commission orders otherwise, the fol-
lowing functions to the Director of the
Division of Investment Management,
to be performed by him or under his di-
rection by such person or persons as
may be designated from time to time
by the Chairman of the Commission:

(a) With respect to the Investment
Company Act of 1940 (15 U.S.C. 80a–1 et
seq.):

(1) Except as otherwise provided in
this section, to issue notices, under
§ 270.0–5 of this chapter, with respect to
applications for orders under the Act
and the rules and regulations there-
under and, with respect to section 8(f)
of the Act (15 U.S.C. 80a–8(f)), in cases
where no application has been filed,
where, upon examination, the matter
does not appear to the Director to
present significant issues that have not
been previously settled by the Commis-
sion or to raise questions of fact or pol-
icy indicating that the public interest
or the interest of investors warrants
that the Commission consider the mat-
ter.

(2) Except as otherwise provided in
this section, to authorize the issuance
of orders where a notice, under § 270.0–
5 of this chapter, has been issued and
no request for a hearing has been re-
ceived from any interested person
within the period specified in the no-
tice and the Director believes that the
matter presents no significant issues
that have not been previously settled
by the Commission and it does not ap-
pear to the Director to be necessary in
the public interest or the interest of in-
vestors that the Commission consider
the matter.

(3) To permit the withdrawal of appli-
cations pursuant to the Act (15 U.S.C.
80a–1 et seq.)

(4) In connection with the mailing of
reports to stockholders and the filing
with the Commission of registration
statements and of reports:

(i) To grant reasonable extensions of
time, upon a showing of good cause and
that it would not be contrary to the
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public interest or inconsistent with the
protection of investors; and

(ii) To deny requests for extensions of
time, provided the applicant is advised
that he can request Commission review
of any such denial.

(5) [Reserved]
(6) To authorize the issuance of or-

ders granting confidential treatment
pursuant to section 45(a) of the Act (15
U.S.C. 80a–44(a)) where applications for
confidential treatment are made re-
garding matters of disclosure in reg-
istration statements filed pursuant to
section 8 of the Act (15 U.S.C. 80a–8), or
in reports filed pursuant to section 30
of the Act (15 U.S.C. 80a–29), but only
when the Commission has previously
by order granted confidential treat-
ment to the same information.

(7) To issue notices, pursuant to Rule
0–5(a) (§ 270.0–5(a) of this chapter) with
respect to applications for temporary
and permanent orders under section
9(c) of the Investment Company Act of
1940 (15 U.S.C. 80a–9(c)), and to condi-
tionally or unconditionally exempt
persons, for a temporary period not ex-
ceeding 60 days, from section 9(a) of the
Investment Company Act of 1940 (15
U.S.C. 80a–9(a)), if, on the basis of the
facts then set forth in the application,
it appears that:

(i)(A) The prohibitions of section
9(a), as applied to the applicant, may
be unduly or disproportionately severe,
or (B) the applicant’s conduct has been
such as not to make it against the pub-
lic interest or the protection of inves-
tors to grant the temporary exemption;
and

(ii) Granting the temporary exemp-
tion would protect the interests of the
investment companies being served by
the applicant by allowing time for the
orderly consideration of the applica-
tion for permanent relief or the orderly
transition of the applicant’s respon-
sibilities to a successor, or both.

(8) To issue—
(i) Notices, pursuant to Rule 0–5(a)

(§ 270.0–5(a) of this chapter), with re-
spect to applications for permanent or-
ders under section 9(c) of the Act [15
U.S.C. 80a–9(c)], and, orders, pursuant
to paragraph (a)(2) of this section, that
exempt conditionally or uncondition-
ally persons from section 9(a) of the
Act [15 U.S.C. 80a–9(a)], if, on the basis

of the facts then set forth in the appli-
cation, it appears that:

(A) The prohibitions of section 9(a) of
the Act, as applied to the applicant,
may be unduly or disproportionately
severe, or the applicant’s conduct has
been such as not to make it against the
public interest or the protection of in-
vestors to grant the exemption;

(B) The prohibitions arise under sec-
tion 9(a)(3) of the Act solely because
the applicant employs, or will employ,
a person who is disqualified under sec-
tion 9(a) (1) or (2) of the Act; and,

(C) The employee does not and will
not serve in any capacity directly re-
lated to providing investment advice
to, or acting as depositor for, any reg-
istered investment company, or acting
as principal underwriter for any reg-
istered open-end company, registered
unit investment trust or registered
face amount certificate company.

(ii) Temporary orders under section
9(c) of the Act [15 U.S.C. 80a–9(c)], ex-
empting conditionally or uncondition-
ally persons from section 9(a) of the
Act [15 U.S.C. 80a–9(a)], if, on the basis
of the application, it appears that:

(A) The prohibitions arise under sec-
tion 9(a)(3) of the Act solely because
the applicant employs a person who is
disqualified under section 9(a) (1) or (2)
of the Act; and

(B) Applicant meets the requirements
of paragraphs (a)(8)(i) (A) and (C) of
this section.

(b) With respect to matters per-
taining to investment companies reg-
istered under the Investment Company
Act of 1940 (15 U.S.C. 80a et seq.), pooled
investment funds or accounts, and the
general assets or separate accounts of
insurance companies, all arising under
the Securities Act of 1933 (15 U.S.C. 77a
et seq.), the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.), and the Trust
Indenture Act of 1939 (15 U.S.C. 77aaa et
seq.), the same functions as are dele-
gated to the Director of the Division of
Corporation Finance in regard to com-
panies other than such investment
companies in paragraphs (a), (e), and (f)
of § 200.30–1.

(b–1) With respect to the Securities Act
of 1933. (1) To issue notices with respect
to applications for orders under section
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3(a)(2) exempting from section 5 inter-
ests or participations issued in connec-
tion with stock bonus, pension, profit-
sharing, or annuity plans covering em-
ployees some or all of whom are em-
ployees within the meaning of section
401(c)(1) of the Internal Revenue Code
of 1954 where, upon examination, the
matter does not appear to him to
present issues not previously settled by
the Commission or to raise questions of
fact or policy indicating that the pub-
lic interest or the interest of investors
requires that a hearing be held.

(2) To authorize the issuance of or-
ders where a notice has been issued and
no request for a hearing has been re-
ceived from any interested person
within the period specified in the no-
tice and the matter involved presents
no issue that he believes has not been
settled previously by the Commission
and it does not appear to him to be
necessary in the public interest or the
interest of investors that a hearing be
held.

(b–2) With respect to post-effective
amendments filed pursuant to
§ 230.485(a) or § 230.486(a) of this chapter:

(1) To suspend the operation of para-
graph (a) of such sections and to issue
written notices to registrants of such
suspensions;

(2) To determine such amendments to
be effective within shorter periods of
time than the sixtieth day after the fil-
ing thereof.

(b–3) With respect to post-effective
amendments filed pursuant to
§ 230.485(b) or § 230.486(b) of this chapter:

(1) To approve additional purposes for
post-effective amendments which shall
be eligible for immediate effectiveness
pursuant to paragraph (b) of such sec-
tions.

(2) To suspend the operation of para-
graph (b) of such sections and to issue
written notices to registrants of such
suspensions.

(b–4) With respect to registration
statements filed pursuant to paragraph
(a) of Rule 487 under the Act (17 CFR
230.487(a)):

(1) To suspend the operation of said
paragraph (a) and to issue written no-
tices to registrants of such suspen-
sions.

(b–5) With respect to registration
statements filed pursuant to paragraph

(a) of rule 488 under the Act (17 CFR
230.488(a)):

(1) To suspend the operation of said
paragraphs and to issue written notices
to registrants of such suspensions;

(2) To determine such amendments to
be effective within shorter periods of
time than the thirtieth day after the
filing thereof.

(c) With respect to the Securities Act
of 1933 and Regulation E thereunder
(§ 230.601 et seq. of this chapter):

(1) To authorize the offering of secu-
rities:

(i) Less than ten days subsequent to
the filing with the Commission of a no-
tification on Form 1–E (§ 239.200 of this
chapter) pursuant to Rule 604(a)
(§ 230.604(a) of this chapter);

(ii) Less than ten days subsequent to
the filing of an amendment to a notifi-
cation on Form 1–E (§ 239.200 of this
chapter) pursuant to Rule 604(c)
(§ 230.604(c) of this chapter).

(2) To authorize the use of a revised
or amended offering circular less than
ten days subsequent to the filing there-
of pursuant to Rule 605(e) (§ 230.605(e) of
this chapter).

(3) To authorize the use of commu-
nications specified in paragraphs (a),
(b) and (c) of Rule 607 (§ 230.607 of this
chapter), less than five days subse-
quent to the filing thereof.

(4) To permit the withdrawal of any
notification, or any exhibit or other
documents filed as a part thereof, pur-
suant to Rule 604(d) (§ 230.604(d) of this
chapter).

(c–1) With respect to the Securities
Exchange Act of 1934: (1) To grant and
deny applications filed pursuant to sec-
tion 24(b) of the Securities Exchange
Act of 1934 (15 U.S.C. 78x(b)) and Rule
24b–2 thereunder (§ 240.24b–2 of this
chapter) for confidential treatment of
information filed pursuant to section
13(f) of that Act (15 U.S.C. 78m(f)) and
Rule 13f–1 thereunder (§ 240.13f–1 of this
chapter).

(2) To revoke a grant of confidential
treatment for any such application.

(3) To administer the provisions of
§ 240.24c-1 of this chapter; provided that
access to nonpublic information as de-
fined in such section shall be provided
only with the concurrence of the head
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of the Commission division or office re-
sponsible for such information or the
files containing such information.

(4) To administer the provisions of
section 24(d) of the Act (15 U.S.C.
78x(d)).

(d) To issue certifications to invest-
ment companies that are principally
engaged in the furnishing of capital to
corporations that are principally en-
gaged in the development or exploi-
tation of inventions, technological im-
provements, new processes, or products
not previously generally available,
under Section 851(e) of the Internal
Revenue Code of 1986 (26 U.S.C. 851(e)),
where applications from the invest-
ment companies do not present issues
that have not been previously settled
by the Commission and do not require
a hearing.

(e) With respect to the Investment
Advisers Act of 1940 (15 U.S.C. 80b–1 to
80b–22):

(1) Pursuant to section 203(c) of the
Act (15 U.S.C. 80b–3(c)): To authorize
the issuance of orders granting reg-
istration of investment advisers within
45 days of the filing of an application
for registration as an investment ad-
viser (or within such longer period as
to which the applicant consents).

(2) Pursuant to section 203(h) of the
Act (15 U.S.C. 80b–3(h)), to authorize
the issuance of orders canceling reg-
istration of investment advisers, or ap-
plications for registration, if such in-
vestment advisers or applicants for
registration are no longer in existence,
not engaged in business as investment
advisers, or are prohibited from reg-
istering as investment advisers under
Section 203A of the Act (15 U.S.C. 80b–
3a).

(3) To issue notices, under § 275.0–5 of
this chapter, with respect to applica-
tions for orders under the Act and the
rules and regulations thereunder
where, upon examination, the matter
does not appear to the Director to
present significant issues that have not
been previously settled by the Commis-
sion or to raise questions of fact or pol-
icy indicating that the public interest
or the interest of investors warrants
that the Commission consider the mat-
ter.

(4) To authorize the issuance of or-
ders where a notice, pursuant to § 275.0–

5 of this chapter, has been issued, no
request for a hearing has been received
from any interested person within the
period specified in the notice, and the
Director believes that the matter pre-
sents no significant issues that have
not been previously settled by the
Commission and it does not appear to
the Director to be necessary in the
public interest or the interest of inves-
tors that the Commission consider the
matter.

(5) To permit the withdrawal of appli-
cations pursuant to the Act (15 U.S.C.
80b–1 et seq.).

(6) Pursuant to Rule 204–2(j)(3)(ii)
(§ 275.204–2(j)(3)(ii) of this chapter), to
make written demands upon non-resi-
dent investment advisers subject to the
provisions of such rule to furnish to
the Commission true, correct, com-
plete and current copies of any or all
books and records which such non-resi-
dent investment advisers are required
to make, keep current or preserve pur-
suant to any provision of any rule or
regulation of the Commission adopted
under the Act, or any part of such
books and records which may be speci-
fied in any such demand.

(7) Pursuant to section 203A(d) of the
Act (15 U.S.C. 80b–3a(d)), to set the
terms of, and grant or deny as appro-
priate, continuing hardship exemptions
under § 275.203–3 of this chapter.

(f) With respect to the Public Utility
Holding Company Act of 1935 (15 U.S.C.
79 et seq.):

(1) To issue notices with respect to
applications or declarations under the
following sections of the Act:

(i) Section 2(a)(3), 15 U.S.C.
79(b)(a)(3).

(ii) Section 2(a)(4), 15 U.S.C. 79b(a)(4).
(iii) Section 2(a)(7), 15 U.S.C.

79b(a)(7).
(iv) Section 2(a)(8), 15 U.S.C. 79b(a)(8).
(v) Section 3(a), 15 U.S.C. 79c(a).
(vi) Section 3(b), 15 U.S.C. 79c(b).
(vii) Section 5(d), 15 U.S.C. 79e(d).
(viii) Section 6(b), 15 U.S.C. 79f(b).
(ix) Section 7, 15 U.S.C. 79g.
(x) Section 9(c)(3), 15 U.S.C. 79i(c)(3).
(xi) Section 10, 15 U.S.C. 79j.
(xii) Section 11(e), 15 U.S.C. 79k(e).
(xiii) Section 12(b), 15 U.S.C. 79l(b).
(xiv) Section 12(c), 15 U.S.C. 79l(c).
(xv) Section 12(d), 15 U.S.C. 79l(d).
(xvi) Section 12(e), 15 U.S.C. 79l(e).
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(xvii) Section 12(f), 15 U.S.C. 79l(f).
(xviii) Section 12(g), 15 U.S.C. 79l(g).
(xix) Section 13(b), 15 U.S.C. 79m(b).
(xx) Section 13(c), 15 U.S.C. 79m(c).
(xxi) Section 13(d), 15 U.S.C. 79m(d).
(xxii) Section 13(e), 15 U.S.C. 79m(e).
(xxiii) Section 13(f), 15 U.S.C. 79m(f).
(xxiv) Section 32, 15 U.S.C. 79ff.
(xxv) Section 33, 15 U.S.C. 79gg.
(2) To authorize the issuance of or-

ders where a notice has been issued and
no request for a hearing has been re-
ceived from any interested person
within the period specified in the no-
tice and the matter involved presents
no issue that the director believes has
not previously been settled by the
Commission and it does not appear to
the director to be necessary in the pub-
lic interest or the interest of investors
or consumers that a hearing be held;
section 20(c) of the Act (15 U.S.C.
79t(c));

(3) To permit the withdrawal of appli-
cations or declarations filed pursuant
to the Act (15 U.S.C. 79a et seq.);

(4) Upon a showing of good cause and
that it would not be contrary to the
public interest or inconsistent with the
protection of investors or consumers,
to grant reasonable extensions of time
with respect to the time for the filing
with the Commission of registration
statements and of reports pursuant to
section 20(a) of the Act (15 U.S.C.
79t(a)) and Rules 1(b), 1(c), 2, 24, and 29
(§§ 250.1(b), 250.1(c), 250.2, 250.4, and
250.29 of this chapter) thereunder;

(5) To permit the filing of prelimi-
nary registration statements pursuant
to section 5(c) of the Act (15 U.S.C.
79e(c));

(6) To authorize the destruction of
records pursuant to the provisions of
General Instruction 1(f) (§ 257.1(f) of
this chapter) to the appendix of the
Uniform System of Accounts for Public
Utility Holding Companies (§ 257.1 et
seq. of this chapter) and pursuant to
provisions of General Requirement 1(e)
(§ 256a.0–1(e) of this chapter) of the Uni-
form System of Accounts for Mutual
Service Companies and Subsidiary
Service Companies (§ 256.00–1 et seq., of
this chapter);

(7) To authorize the discontinuance
of reporting of information otherwise
required to be reported under sections
5(b), 13(c), 13(e), 13(f), 14, and 20(a) of

the Act (15 U.S.C. 79e(b), 79m(c), 79m(e),
79m(f), 79n, 79t(a));

(8) To grant extensions of time for
filing registration statements and re-
ports pursuant to sections 5(b), 13(c),
13(d), 13(f), 14, and 20(a) of the Act (15
U.S.C. 79e(b), 79m(c), 79m(d), 79m(f),
79n, 79t(a)).

(g) Notwithstanding anything in the
foregoing:

(1) The Director of the Division of In-
vestment Management shall have the
same authority with respect to the Se-
curities Act of 1933 (15 U.S.C. 77a et
seq.), §§ 230.251–230.263, and §§ 230.651–
230.703(T) of this chapter as that dele-
gated to each Regional Director in
§ 200.30–6 (b) and (c).

(2) In any case in which the Director
of the Division of Investment Manage-
ment believes it appropriate, he may
submit the matter to the Commission.

(h) With respect to the Investment
Company Act of 1940 (15 U.S.C. 80a et
seq.), the Securities Act of 1933 (15
U.S.C. 77a et seq.), the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et
seq.), the Trust Indenture Act of 1939
(15 U.S.C. 77aaa et seq.), and Regulation
S–T thereunder (part 232 of this chap-
ter), to grant or deny a request sub-
mitted under Regulation S–T to adjust
the filing date of an electronic filing.

(i) With respect to the Investment
Company Act of 1940 (15 U.S.C. 80a et
seq.) and rule 8b–25 thereunder (§ 270.8b–
25), the Securities Act of 1933 (15 U.S.C.
77a et seq.), the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.), the
Trust Indenture Act of 1939 (15 U.S.C.
77aaa et seq.), and Regulation S–T
thereunder (part 232 of this chapter), to
set the terms of, and grant or deny as
appropriate, continuing hardship ex-
emptions under rule 202 of Regulation
S–T (§ 232.202 of this chapter) from the
electronic submission requirements of
Regulation S–T (part 232 of this chap-
ter).

(j) With respect to the Public Utility
Holding Company Act of 1935 (15 U.S.C.
79a et seq.) and Regulation S–T (part 232
of this chapter), to grant or deny a re-
quest to adjust the filing date of a fil-
ing submitted under Regulation S–T.

(k) With respect to the Public Utility
Holding Company Act of 1935 (15 U.S.C.
79a et seq.) and Regulation S–T (part 232
of this chapter), to set the terms of,
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and grant or deny as appropriate, con-
tinuing hardship exemptions pursuant
to rule 202 of Regulation S–T (§§ 232.202
of this chapter) from the electronic
submission requirements of Regulation
S–T (part 232 of this chapter).

[41 FR 29376, July 16, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 200.30–5 see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 200.30–6 Delegation of authority to
Regional Directors.

Pursuant to the provisions of Pub. L.
87–592, 76 Stat. 394, the Securities and
Exchange Commission hereby dele-
gates, until the Commission orders
otherwise, the following functions to
each Regional Director, to be per-
formed by him or under his direction
by such person or persons as may be
designated from time to time by the
Chairman of the Commission:

(a) With respect to the Securities Ex-
change Act of 1934, 15 U.S.C. 78 et seq.:

(1) Pursuant to section 15(b)(2)(C) of
the Act (15 U.S.C. 78o(b)(2)(C)):

(i) To delay until the second six
month period from registration with
the Commission, the inspection of
newly registered broker-dealers that
have not commenced actual operations
within six months of their registration
with the Commission; and

(ii) To delay until the second six
month period from registration with
the Commission, the inspection of
newly registered broker-dealers to de-
termine whether they are in compli-
ance with applicable provisions of the
Act and rules thereunder, other than
financial responsibility rules.

(2) Pursuant to Rule 0–4 (§ 240.0–4 of
this chapter), to disclose to the Comp-
troller of the Currency, the Board of
Governors of the Federal Reserve Sys-
tem and the Federal Deposit Insurance
Corporation and to the state banking
authorities, information and docu-
ments deemed confidential regarding

registered clearing agencies and reg-
istered transfer agents; Provided That,
in matters in which the Commission
has entered a formal order of investiga-
tion, such disclosure shall be made
only with the concurrence of the Direc-
tor of the Division of Enforcement or
his or her delegate, and the General
Counsel or his or her delegate.

(b) With respect to the Investment
Advisers Act of 1940, 15 U.S.C. 80b–1 et
seq.: Pursuant to Rule 204–2(j)(3)(ii)
(§ 275.204–2(j)(3)(ii) of this chapter), to
make written demands upon non-resi-
dent investment advisers subject to the
provisions of such rule to furnish to
the Commission true, correct, com-
plete and current copies of any or all
books and records which such non-resi-
dent investment advisers are required
to make, keep current or preserve pur-
suant to any provision of any rule or
regulation of the Commission adopted
under the Investment Advisers Act of
1940, or any part of such books and
records which may be specified in any
such demand.

(c) In nonpublic investigatory pro-
ceedings within the responsibility of
the Regional Director, to grant re-
quests of persons to procure copies of
the transcript of their testimony given
pursuant to Rule 6 of the Commission’s
rules relating to investigations as in
effect subsequent to November 16, 1972
(17 CFR 203.6).

(d) To notify the Securities Investor
Protection Corporation (‘‘SIPC’’) of
facts concerning the activities and the
operational and financial condition of
any registered broker or dealer which
is or appears to be a member of SIPC
and which is in or approaching finan-
cial difficulty within the meaning of
section 5 of the Securities Investor
Protection Act of 1970, as amended, 15
U.S.C. 78aaa et seq.

(e) Notwithstanding anything in the
foregoing, in any case in which the Re-
gional Director believes it appropriate,
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he may submit the matter to the Com-
mission.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37; secs. 3(b), 19(a), 48 Stat. 75, 85; sec. 209, 48
Stat. 908; c. 122, 59 Stat. 167; Pub. L. 91–565,
84 Stat. 1480; 15 U.S.C. 77c(b), 77s(a), 78d–1,
78n, 80a–37; secs. 2, 17 and 23 thereof (15
U.S.C. 78b, 78q and 78w))

[28 FR 2856, Mar. 22, 1963, as amended at 36
FR 7659, Apr. 23, 1971. Redesignated at 37 FR
16792, Aug. 19, 1972]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 200.30–6 see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 200.30–6a Delegation of authority to
District Administrators.

Pursuant to the provisions of Pub. L.
87–592, 76 Stat. 394, 15 U.S.C. 78d–1, the
Securities and Exchange Commission
hereby delegates, until the Commission
orders otherwise, the following func-
tions to each District Administrator,
to be performed by him or her or under
his or her direction by such person or
persons as may be designated from
time to time by the Chairman of the
Commission:

(a) With respect to the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et
seq.):

(1) Pursuant to section 15(b)(2)(C) of
the Act (15 U.S.C. 78o(b)(2)(C)):

(i) To delay until the second six-
month period from registration with
the Commission the inspection of
newly registered broker-dealers that
have not commenced actual operations
within six months of their registration
with the Commission; and

(ii) To delay until the second six-
month period from registration with
the Commission the inspection of
newly registered broker-dealers to de-
termine whether they are in compli-

ance with applicable provisions of the
Act and rules thereunder, other than
financial responsibility rules.

(2) Pursuant to Rule 0–4 (§ 240.0–4 of
this chapter), to disclose to the Comp-
troller of the Currency, the Board of
Governors of the Federal Reserve Sys-
tem and the Federal Deposit Insurance
Corporation and to the state banking
authorities, information and docu-
ments deemed confidential regarding
registered clearing agencies and reg-
istered transfer agents, Provided That,
in matters in which the Commission
has entered a formal order of investiga-
tion, such disclosure shall be made
only with the concurrence of the Direc-
tor of the Division of Enforcement or
his or her delegate and the General
Counsel or his or her delegate.

(b) With respect to the Investment
Advisers Act of 1940 (15 U.S.C. 80b–1 et
seq.): Pursuant to Rule 204–2(j)(3)(ii)
(§ 275.204–2(j)(3)(ii) of this chapter), to
make written demands upon non-resi-
dent investment advisers subject to the
provisions of such rule to furnish to
the Commission true, correct, com-
plete and current copies of any or all
books and records which such non-resi-
dent investment advisers are required
to make, keep current or preserve pur-
suant to any provisions of any rule or
regulation of the Commission adopted
under the Investment Advisers Act of
1940, or any part of such books and
records which may be specified in such
demand.

(c) In nonpublic investigatory pro-
ceedings within the responsibility of
the District Administrator, to grant
requests of persons to procure copies of
the transcript of their testimony given
pursuant to Rule 6 of the Commission
Rules Relating to Investigations (§ 203.6
of this chapter).

(d) To notify the Securities Investor
Protection Corporation (‘‘SIPC’’) of
facts concerning the activities and the
operational and financial condition of
any registered broker or dealer which
is or appears to be a member of SIPC
and which is in or approaching finan-
cial difficulty within the meaning of
Section 4 of the Securities Investor
Protection Act of 1970 as amended (15
U.S.C. 78aaa et seq.).
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(e) Notwithstanding anything in the
foregoing, in any case in which the Dis-
trict Administrator believes it appro-
priate, he or she may submit the mat-
ter to the Commission.

[59 FR 5943, Feb. 9, 1994]

§ 200.30–7 Delegation of authority to
Secretary of the Commission.

Pursuant to the provisions of Pub. L.
87–592, 76 Stat. 394 (15 U.S.C. 78d–1), the
Securities and Exchange Commission
hereby delegates, until the Commission
orders otherwise, the following func-
tions to the Secretary of the Commis-
sion to be performed by him or under
his direction by such person or persons
as may be designated from time to
time by the Chairman of the Commis-
sion:

(a) With respect to proceedings con-
ducted pursuant to the Securities Act
of 1933, 15 U.S.C. 77a et seq., the Securi-
ties Exchange Act of 1934, 15 U.S.C. 78a
et seq., the Public Utility Holding Com-
pany Act of 1935, 15 U.S.C. 79a et seq.,
the Trust Indenture Act of 1939, 15
U.S.C. 77aaa et seq., the Investment
Company Act of 1940, 15 U.S.C. 80a–1 et
seq., and the Investment Advisers Act
of 1940, 15 U.S.C. 80b–1 et seq.:

(1) To fix the time and place for hear-
ings and oral arguments before the
Commission pursuant to Rule 451 of the
Commission’s Rules of Practice,
§ 201.451 of this chapter;

(2) In appropriate cases to extend and
reallocate the time prescribed in Rule
451(c) of the Commission’s Rules of
Practice, § 201.451(c) of this chapter;

(3) To postpone or adjourn hearings
or otherwise adjust the date for com-
mencement of hearings before the
Commission pursuant to Rule 161 of the
Commission’s Rules of Practice,
§ 201.161 of this chapter, and to advance
such hearings;

(4) To grant or deny extensions of
time within which to file papers with
the Commission under Rule 161 of the
Commission’s Rules of Practice,
§ 201.161 of this chapter.

(5) To permit the filing of briefs with
the Commission exceeding 60 pages in
length, pursuant to Rule 450(c) of the
Commission’s Rules of Practice,
§ 201.450(c) of this chapter;

(6) To certify records of proceedings
upon which are entered orders the sub-

ject of review in courts of appeals pur-
suant to section 9 of the Securities Act
of 1933, 15 U.S.C. 77i, section 25 of the
Securities Exchange Act of 1934, 15
U.S.C. 78y, section 24 of the Public
Utility Holding Company Act of 1935, 15
U.S.C. 79x, section 322(a) of the Trust
Indenture Act of 1939, 15 U.S.C. 77vvv,
section 43 of the Investment Company
Act of 1940, 15 U.S.C. 80a–42, and section
213 of the Investment Advisers Act of
1940, 15 U.S.C. 80b–13;

(7) Except where the Commission
otherwise directs, to issue findings and
orders pursuant to offers of settlement
which the Commission has determined
should be accepted;

(8) To issue findings and orders tak-
ing the remedial action described in
the order for proceedings where a re-
spondent expressly consents to such ac-
tion, fails to appear, or defaults in the
filing of an answer required to be filed
and to grant a request, based upon a
showing of good cause, to vacate an
order or default, so as to permit pres-
entation of a defense;

(9) To designate officers of the Com-
mission to serve notices of and orders
for proceedings and decisions and or-
ders in such proceedings, the service of
which is required by Rules 141 and 150
of the Commission’s Rules of Practice,
§§ 201.141 and 201.150 of this chapter;

(10) To set the date for sanctions to
take effect if an initial decision is not
appealed and becomes final pursuant to
Rule 360(d) or if an initial decision is
affirmed pursuant to Rule 411;

(11) To publish pursuant to Rule 612
of the Commission’s Rules of Practice,
§ 201.612 of this chapter, notices of plans
of disgorgement and, if no negative
comments are received, to issue orders
approving proposed plans of
disgorgement pursuant to Rule 613 of
the Commission’s Rules of Practice,
§ 201.613 of this chapter. Upon the mo-
tion of the staff for good cause shown,
to approve the publication of proposed
plans of disgorgement that omit plan
elements required by Rule 611 of the
Commission’s Rules of Practice,
§ 201.611 of this chapter.

(b) To order the making of private in-
vestigations pursuant to section 21(a)
of the Securities Exchange Act of 1934,
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on request of the Division of Corpora-
tion Finance or the Division of En-
forcement, with respect to proxy con-
tests subject to section 14 of that Act
and regulation 14A thereunder, and
tender offers filed pursuant to section
14(d) of the Act.

(c) Notwithstanding anything in the
foregoing, in any case in which the
Secretary of the Commission believes
it appropriate he or she may submit
the matter to the Commission.

(15 U.S.C. 78d, 78d–1, 78d–2)

[35 FR 17989, Nov. 24, 1970. Redesignated at 37
FR 16792, Aug. 19, 1972, and amended at 38 FR
12913, May 17, 1973; 40 FR 46107, Oct. 6, 1975;
43 FR 13377, Mar. 30, 1978; 60 FR 14629, Mar.
20, 1995; 60 FR 32794, June 23, 1995; 61 FR 5939,
Feb. 15, 1996; 61 FR 13689, Mar. 28, 1996; 61 FR
15338, Apr. 5, 1996]

§ 200.30–8 [Reserved]

§ 200.30–9 Delegation of authority to
hearing officers.

Pursuant to the provisions of Section
4A of the Securities Exchange Act of
1934 (15 U.S.C. 78d-1), the Securities and
Exchange Commission hereby dele-
gates, until the Commission orders
otherwise, to each Administrative Law
Judge (‘‘Judge’’) the authority:

(a) To make an initial decision in any
proceeding at which the Judge presides
in which a hearing is required to be
conducted in conformity with the Ad-
ministrative Procedure Act (5 U.S.C.
557) unless such initial decision is
waived by all parties who appear at the
hearing and the Commission does not
subsequently order that an initial deci-
sion nevertheless be made by the
Judge, and in any other proceeding in
which the Commission directs the
Judge to make such a decision; and

(b) To issue, upon entry pursuant to
Rule 531 of the Commission’s Rules of
Practice, § 201.531 of this chapter, of an
initial decision on a permanent order, a
separate order setting aside, limiting
or suspending any temporary sanction,
as that term is defined in Rule
101(a)(11) of the Commission’s Rules of
Practice, § 201.101(a) of this chapter,
then in effect in accordance with the
terms of the initial decision.

[60 FR 32794, June 23, 1995]

§ 200.30–10 Delegation of authority to
Chief Administrative Law Judge.

Pursuant to the provisions of Pub. L.
87–592, 76 Stat. 394 (15 U.S.C. 78d–1), the
Securities and Exchange Commission
hereby delegates, until the Commission
orders otherwise, the following func-
tions to the Chief Administrative Law
Judge or to such administrative law
judge or administrative law judges as
may be designated by the Chief Admin-
istrative Law Judge in his absence, or
as otherwise designated by the Chair-
man of the Commission in the absence
of the Chief Administrative Law Judge:

(a) With respect to proceedings con-
ducted before an administrative law
judge, pursuant to the Securities Act
of 1933, 15 U.S.C. 77a et seq., the Securi-
ties Exchange Act of 1934, 15 U.S.C. 78a
et seq., the Public Utility Holding Com-
pany Act of 1935, 15 U.S.C. 79a et seq.,
the Trust Indenture Act of 1939, 15
U.S.C. 77aaa et seq., the Investment
Company Act of 1940, 15 U.S.C. 80a–1 et
seq., and the Investment Advisers Act
of 1940, 15 U.S.C. 80b–1 et seq.:

(1) After a proceeding has been au-
thorized, to fix the time and place for
hearing pursuant to Rule 200 of the
Commission’s Rules of Practice,
§ 201.200 of this chapter;

(2) To designate administrative law
judges pursuant to Rule 110 of the Com-
mission’s Rules of Practice, § 201.110 of
this chapter;

(3) To postpone or adjourn hearings
or otherwise adjust the date for com-
mencement of hearings pursuant to
Rule 161 of the Commission’s Rules of
Practice, § 201.161 of this chapter, or to
advance or cancel such hearings, if nec-
essary;

(4) To grant extensions of time with-
in which to file papers pursuant to
Rule 161 of the Commission’s Rules of
Practice, § 201.161 of this chapter;

(5) To permit the filing of briefs ex-
ceeding 60 pages in length, pursuant to
Rule 450(c) of the Commission’s Rules
of Practice, § 201.450(c) of this chapter;

(6) In the event the designated pre-
siding administrative law judge is un-
available to issue subpenas requiring
the attendance and testimony of wit-
nesses and subpenas requiring the pro-
duction of documentary or other tan-
gible evidence at any designated place
of hearing upon request therefor by

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00041 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



42

17 CFR Ch. II (4–1–01 Edition)§ 200.30–11

any party, pursuant to Rule 232 of the
Commission’s Rules of Practice, 201.232
of this chapter;

(7) Pursuant to sections 15(b)(1)(B),
15B(a)(2)(B), and 19(a)(1)(B) of the Secu-
rities Exchange Act of 1934 and section
203(c)(2)(B) of the Investment Advisers
Act of 1940 to grant extensions of time
for conclusion of proceedings instituted
to determine whether applications for
registration as a broker or dealer, mu-
nicipal securities dealer, national secu-
rities exchange, registered securities
association, or registered clearing
agency, or as an investment adviser
should be denied.

(b) With respect to proceedings under
the Equal Access to Justice Act, 5
U.S.C. 504, to make assignments as pro-
vided in § 201.37(b) of this chapter, re-
specting applications made pursuant to
that Act.

(c) Notwithstanding anything in the
foregoing, in any case in which the
Chief Administrative Law Judge be-
lieves it appropriate he or she may sub-
mit the matter to the Commission.

(15 U.S.C. 77u, 78d, 78d–1, 78d–2, 76 Stat. 394,
as amended, secs. 25(1) and 25(2), 89 Stat. 163)

[37 FR 23827, Nov. 9, 1972, as amended at 41
FR 21183, May 24, 1976; 43 FR 13378, Mar. 30,
1978; 54 FR 53051, Dec. 27, 1989; 60 FR 32794,
June 23, 1995]

§ 200.30–11 Delegation of authority to
Associate Executive Director of the
Office of Filings and Information
Services.

Under Pub. L. 87–592, 76 Stat. 394 (15
U.S.C. 78d–1, 78d–2), the Securities and
Exchange Commission hereby dele-
gates the following functions to the As-
sociate Executive Director of the Office
of Filings and Information Services to
be performed by him or her or under
his or her direction by such person or
persons as the Chairman of the Com-
mission may designate from time to
time:

(a) With respect to the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et
seq.):

(1) Under section 15(b) of the Act (15
U.S.C. 78o(b)):

(i) To authorize the issuance of or-
ders granting registration of brokers or
dealers within 45 days of the accept-
ance of an application for registration
as a broker or dealer (or within such

longer period as to which the applicant
consents);

(ii) To grant registration of brokers
or dealers sooner than 45 days after ac-
ceptance of an application for registra-
tion;

(iii) To authorize the issuance of or-
ders canceling registrations of brokers
or dealers, or pending applications for
registration, if such brokers or dealers
or applicants for registration are no
longer in existence or are not engaged
in business as brokers or dealers; and

(iv) To determine whether notices of
withdrawal from registration on Form
BDW shall become effective sooner
than the normal 60-day waiting period.

(2) Under section 15B(a) of the Act (15
U.S.C. 78o–4(a)):

(i) To authorize the issuance of or-
ders granting registration of municipal
securities dealers within 45 days of the
filing of acceptable applications for
registration as a municipal securities
dealer (or within such longer period as
to which the applicant consents); and

(ii) To grant registration of munic-
ipal securities dealers sooner than 45
days after receipt by the Commission
of acceptable applications for registra-
tion.

(3) Under section 15B(c) of the Act (15
U.S.C. 78o–4(c)):

(i) To authorize the issuance of or-
ders canceling registrations of munic-
ipal securities dealers, or pending ap-
plications for registration, if such mu-
nicipal securities dealers or applicants
for registration are no longer in exist-
ence or are not engaged in business as
municipal securities dealers; and

(ii) To determine whether notices of
withdrawal from registration on Form
MSDW shall become effective sooner
than the normal 60-day waiting period.

(4) Under section 15C(a) of the Act (15
U.S.C. 78o–5(a)):

(i) To authorize the issuance of or-
ders granting registration of govern-
ment securities brokers or government
securities dealers for which the Com-
mission is the appropriate regulatory
agency within 45 days of the accept-
ance of an application for registration
as a government securities broker or
government securities dealer (or within
such longer period as to which the ap-
plicant consents); and
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(ii) To grant registration of govern-
ment securities brokers or government
securities dealers for which the Com-
mission is the appropriate regulatory
agency sooner than 45 days after ac-
ceptance of an application for registra-
tion.

(5) Under section 15C(c) of the Act (15
U.S.C. 78o–5(c)):

(i) To authorize the issuance of or-
ders canceling registrations of govern-
ment securities brokers or government
securities dealers registered with the
Commission, or pending applications
for registration, if such government se-
curities brokers or government securi-
ties dealers or applicants for registra-
tion are no longer in existence or are
not engaged in business as government
securities brokers or government secu-
rities dealers; and

(ii) To determine whether notices of
withdrawal from registration on Form
BDW shall become effective sooner
than the normal 60-day waiting period.

(6) Under section 17A(c) of the Act (15
U.S.C. 78q–1(c)):

(i) To authorize the issuance of or-
ders granting registration of transfer
agents within 45 days of the filing of
acceptable applications for registration
as a transfer agent (or within such
longer period as to which the applicant
consents);

(ii) To grant registration of transfer
agents sooner than 45 days after re-
ceipt by the Commission of acceptable
applications for registration;

(iii) To authorize the issuance of or-
ders canceling registrations of transfer
agents, or pending applications for reg-
istration, if such transfer agents or ap-
plicants for registration are no longer
in existence or are not engaged in busi-
ness as transfer agents; and

(iv) To determine whether notices of
withdrawal from registration on Form
TA–W shall become effective sooner
than the normal 60-day waiting period.

(b) With respect to the Investment
Advisers Act of 1940 (15 U.S.C. 80b–1 et
seq.):

(1) Under section 203(c) of the Act (15
U.S.C. 80b–3(c)):

(i) To authorize the issuance of or-
ders granting registration of invest-
ment advisers within 45 days of the fil-
ing of acceptable applications for reg-
istration as an investment adviser (or

within such longer period as to which
the applicant consents); and

(ii) To grant registration of invest-
ment advisers sooner than 45 days after
receipt by the Commission of accept-
able applications for registration.

(2) Under section 203(h) of the Act (15
U.S.C. 80b–3(h)), to authorize the
issuance of orders canceling registra-
tions of investment advisers, or pend-
ing applications for registration, if
such investment advisers or applicants
for registration are no longer in exist-
ence or are not engaged in business as
investment advisers.

(c) With respect to the Securities In-
vestor Protection Act of 1970 (15 U.S.C.
78aaa et seq.):

(1) To cause a written notice to be
sent by registered or certified mail,
upon receipt of a copy of a notice sent
by or on behalf of the Securities Inves-
tor Protection Corporation that a
broker or dealer has failed to timely
file any report or information or to pay
when due all or any part of an assess-
ment as required under section 10(a) of
this Act, to such delinquent member
advising such member that it is unlaw-
ful for him or her under the provisions
of such section of the Act to engage in
business as a broker-dealer while in
violation of such requirements of the
Act and requesting an explanation in
writing within ten days stating what
he or she intends to do in order to cure
such delinquency;

(2) To authorize formerly delinquent
brokers or dealers, upon receipt of
written confirmation from or on behalf
of the Securities Investor Protection
Corporation that the delinquencies re-
ferred to in paragraph (c)(1) of this sec-
tion have been cured, and upon having
been advised by the appropriate re-
gional or district office of this Com-
mission and the Division of Enforce-
ment and Division of Market Regula-
tion that there is no objection to such
member being authorized to resume
business, and upon there appearing to
be no unusual or novel circumstances
which would warrant direct consider-
ation of the matter by this Commis-
sion, to resume business as registered
broker-dealers as provided in section
10(a) of this Act.
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(d) Notwithstanding anything in the
foregoing, in any case in which the As-
sociate Executive Director of the Office
of Filings and Information Services be-
lieves it appropriate, he or she may
submit the matter to the Commission.

(e) To authenticate all Commission
documents produced for administrative
or judicial proceedings.

(Sec. 1, 76 Stat. 394, 15 U.S.C. 78d–1, 78d–2;
sec. 10(a), 84 Stat. 1655, 15 U.S.C. 78jjj(a); sec.
15B, 15 U.S.C. 78o–4(a); sec. 17A, 15 U.S.C. 78q–
1(c)(2); 11 U.S.C. 901, 1109(a))

[41 FR 1740, Jan. 12, 1976, as amended at 41
FR 32736, Aug. 5, 1976; 42 FR 56727, Oct. 28,
1977; 49 FR 12686, Mar. 30, 1984; 55 FR 11168,
Mar. 27, 1990; 59 FR 5944, Feb. 9, 1994; 60 FR
14629, Mar. 20, 1995; 65 FR 57447, Sept. 22, 2000]

§ 200.30–12 [Reserved]

§ 200.30–13 Delegation of authority to
Associate Executive Director of the
Office of the Comptroller.

Pursuant to the provisions of Pub. L.
94–29, 89 Stat. 163, Pub. L. 87–592, 76
Stat. 395, 15 U.S.C. 78d–1, 78d–2, the Se-
curities and Exchange Commission
hereby delegates, until the Commission
orders otherwise, the following func-
tion to the Associate Executive Direc-
tor of the Office of the Comptroller, to
be performed by him or under his direc-
tion by such person or persons as may
be designated from time to time by the
Chairman of the Commission: The com-
promise and collection of Federal
claims as required by the Federal
Claims Collection Act of 1966, 31 U.S.C.
951 et seq., in conformance with stand-
ards and procedures jointly promul-
gated by the Attorney General and
Comptroller General, 4 CFR 101.1—
105.7.

(Sec. 25, 89 Stat. 163, 15 U.S.C. 78d–1; Sec. 2,
76 Stat. 395 15 U.S.C. 78d–2)

[44 FR 3473, Jan. 17, 1979, as amended at 60
FR 14630, Mar. 20, 1995]

§ 200.30–14 Delegation of authority to
the General Counsel.

Pursuant to the provisions of Pub. L.
101–181, 101 Stat. 1254, 101 Stat. 1255, 15
U.S.C. 78d–1, 15 U.S.C. 78d–2, and 5
U.S.C. 552a(d)(2)(B)(ii), the Securities
and Exchange Commission hereby dele-
gates, until the Commission orders
otherwise, the following functions to
the General Counsel of the Commis-

sion, to be performed by him or her or
under his or her direction by such per-
son or persons as may be designated
from time to time by the Chairman of
the Commission:

(a) Grant waivers of imputed dis-
qualification requested pursuant to 17
CFR 200.735–8(d).

(b) Determine whether the Commis-
sion will submit, after consultation
with any Division or Office of the Com-
mission designated by the Commission,
and amicus curiae brief in private liti-
gation on issues previously considered
and designated by the Commission as
appropriate for the exercise of dele-
gated authority. A list of the issues
designated by the Commission as sub-
ject to this delegated authority and,
where determined by the Commission,
the position to be taken on each such
issue, may be obtained on request ad-
dressed to Securities and Exchange
Commission, Washington, DC 20549.

(c) Determine the appropriate dis-
position of all Freedom of Information
Act and confidential treatment appeals
in accordance with §§ 200.80(d)(6),
200.80(e)(4), 200.83(e), 200.83(f), and
200.83(h).

(d) Determine the appropriate dis-
position of all Privacy Act appeals and
related matters in accordance with
§§ 200.304 (a) and (c); 200.307 (a) and (b);
200.308(a) (4)–(10); 200.308(b) (1)–(4); and
200.309(e) (1) and (2).

(e) File notices of appearance in
bankruptcy reorganization cases under
section 1109(a) of the Bankruptcy Code
involving debtors, the securities of
which are registered or required to be
registered under section 12 of the Secu-
rities Exchange Act.

(f) Approve non-expert, non-privi-
leged, factual testimony by present or
former staff members, and the produc-
tion of non-privileged documents, when
validly subpoenaed; and assert govern-
mental privileges on behalf of the Com-
mission in litigation where the Com-
mission appears as a party or in re-
sponse to third party subpoenas.

(g)(1) With respect to proceedings
conducted pursuant to the Securities
Act of 1933 (15 U.S.C. 77a et seq.), the
Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.), the Public Utility
Holding Company Act of 1935 (15 U.S.C.
79a et seq.), the Trust Indenture Act of
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1939 (15 U.S.C. 77aaa et seq.), the Invest-
ment Company Act of 1940 (15 U.S.C.
80a–1 et seq.), the Investment Advisers
Act of 1940 (15 U.S.C. 80b–1 et seq.),the
Securities Investor Protection Act of
1970 (15 U.S.C. 78aaa et seq.) and the
provisions of Rule 102(e) of the Com-
mission’s Rules of Practice (§ 201.102(e)
of this chapter);

(i) To consider an application for re-
view of an interlocutory ruling which
an administrative law judge has re-
fused to certify, and to deny such ap-
plication upon determining that the
administrative law judge did not err in
refusing to certify the matter.

(ii) To consider an interlocutory rul-
ing which an administrative judge has
certified, and to affirm such ruling
upon determining that such action is
appropriate.

(iii) To issue any order pursuant to
an initial decision as to any person
who has not filed a petition for review
within the time provided, or has with-
drawn his appeal, where the Commis-
sion has not on its own motion ordered
that the initial decision be reviewed.

(iv) Except where the Commission
otherwise directs, to issue findings and
orders pursuant to offers of settlement
which the Commission has determined
should be accepted.

(v) To grant petitions for review of
initial decisions by a hearing officer.

(vi) To grant motions of staff counsel
to discontinue administrative pro-
ceedings as to a particular respondent
who has died or cannot be found, or be-
cause of a mistake in the identity of a
respondent named in the order for pro-
ceedings.

(vii) To grant requests for the sub-
mission of late or additional briefs, or
the acceptance of affidavits or other
material for inclusion in the record or
in support of motions or petitions ad-
dressed to the Commission.

(viii) To issue an order dismissing an
application for review upon the request
of the applicant that the application be
withdrawn.

(ix) To issue an order dismissing an
exemptive application upon the request
of the applicant that the application be
withdrawn.

(x) To determine motions to consoli-
date proceedings pending before the
Commission.

(xi) To determine whether to permit
or require that a record of proceedings
be supplemented with additional evi-
dence.

(xii) To determine requests for leave
to file an opposition to a petition for
review filed pursuant to the provisions
of Rule 411 of the Commission’s Rules
of Practice, § 201.411 of this chapter.

(xiii) To issue a briefing schedule
order pursuant to Rule 450 of the Com-
mission’s Rules of Practice, § 201.450 of
this chapter.

(xiv) To determine motions for expe-
dited briefing schedules.

(2) With respect to proceedings con-
ducted pursuant to the Securities Act
of 1933 (15 U.S.C. 77a et seq.), the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a
et seq.), the Investment Company Act
of 1940 (15 U.S.C. 80a–1 et seq.), the In-
vestment Advisers Act of 1940 ( 15
U.S.C. 80b–1 et seq.), the Securities In-
vestor Protection Act of 1970 (15 U.S.C.
78aaa et seq.) and the provisions of Rule
102(e) of the Commission’s Rules of
Practice (§ 201.102(e) of this chapter), to
issue findings and orders taking the re-
medial action described in the order for
proceedings where the respondents ex-
pressly consent to such action, fail to
appear or default in the filing of an-
swers required to be filed; or to grant a
request, based upon a showing of good
cause, to vacate an order of default, so
as to permit presentation of a defense.

(3) With respect to proceedings con-
ducted pursuant to the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et
seq.), to issue an order dismissing an
application for review of a denial by a
self-regulatory organization of an ap-
plication by a person subject to statu-
tory disqualification to become associ-
ated with a member firm upon receipt
of notice from the self-regulatory orga-
nization that the firm is no longer a
member of the self-regulatory organi-
zation.

(4) With respect to proceedings under
Sections 19 (d), (e) and (f) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78s
(d), (e) and (f)), to determine that an
application for review under those sec-
tions has been abandoned, under the
provisions of Rule 420, § 201.420 of this
chapter, or otherwise, and to issue an
order dismissing the application in
such event.
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(5) With respect to proceedings con-
ducted or reviewed pursuant to the Se-
curities Exchange Act of 1934 (15 U.S.C.
78a et seq.), the Investment Company
Act of 1940 (15 U.S.C. 80a–1 et seq.), the
Investment Advisers Act of 1940 ( 15
U.S.C. 80b–1 et seq.) and the provisions
of Rule 102(e) of the Commission’s
Rules of Practice, § 201.102(e) of this
chapter, to determine applications to
stay Commission orders pending appeal
of those orders to the federal courts
and to determine applications to va-
cate such stays.

(6) With respect to review pro-
ceedings pursuant to Sections 19 (d),
(e), and (f) of the Securities Exchange
Act of 1934 (15 U.S.C. 78s (d), (e), and
(f)), to determine applications for a
stay of action taken by a self-regu-
latory organization pending Commis-
sion review of that action and to deter-
mine applications to vacate such stays.

(7) In connection with Commission
review of actions taken by self-regu-
latory organizations, pursuant to Sec-
tions 19 (d), (e) and (f) of the Securities
Exchange Act of 1934 (15 U.S.C. 78s (d),
(e) and (f)), to grant or deny requests
for oral argument in accordance with
the provisions of Rule 451, § 201.451 of
this chapter.

(h) Notwithstanding anything in
paragraph (g) of this section, the func-
tions described in paragraph (g) of this
section are not delegated to the Gen-
eral Counsel with respect to pro-
ceedings in which the Chairman or the
General Counsel determines that sepa-
ration of functions requirements or
other circumstances would make inap-
propriate the General Counsel’s exer-
cise of such delegated functions. With
respect to such proceedings, such func-
tions are delegated to the Executive
Assistant to the Chairman pursuant to
§ 200.30–16 of this chapter.

(i) Notwithstanding anything in
paragraph (g) of this section, in any
case described in paragraph (g) of this
section in which the General Counsel
believes it appropriate, he or she may
submit the matter to the Commission.

(j) With respect to the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et
seq.):

(1) To administer the provisions of
§ 240.24c-1 of this chapter; provided that
access to nonpublic information as de-

fined in such section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(2) To administer the provisions of
section 24(d) of the Act (15 U.S.C.
78x(d)).

(k) To refer matters and information
concerning possible professional mis-
conduct to state bar associations and
other state professional boards or soci-
eties.

(l) File applications in district court
under Section 21(e)(1) of the Securities
Exchange Act of 1934 (15 U.S.C.
78u(e)(1)) to obtain orders commanding
persons to comply with Commission or-
ders.

[47 FR 20288, May 12, 1982, as amended at 49
FR 13866, Apr. 9, 1984; 49 FR 43951, Nov. 1,
1984; 53 FR 17458, May 17, 1988; 54 FR 18101,
Apr. 27, 1989; 54 FR 33500, Aug. 15, 1989; 58 FR
8541, Feb. 16, 1993; 58 FR 52419, Oct. 8, 1993; 59
FR 39680, Aug. 4, 1994; 60 FR 14630, Mar. 20,
1995; 60 FR 32794, June 23, 1995; 61 FR 56892,
Nov. 5, 1996; 65 FR 12469, Mar. 9, 2000]

§ 200.30–15 Delegation of authority to
Executive Director.

Under Pub. L. 100–181, 101 Stat. 1254
(15 U.S.C. 78d–1, 78d–2), the Securities
and Exchange Commission hereby dele-
gates, until the Commission orders
otherwise, the following functions to
the Executive Director to be performed
by him or her or under his or her direc-
tion by persons designated by the
Chairman of the Commission: To iden-
tify and implement additional changes
within the Commission that will pro-
mote the principles and standards of
the National Performance Review and
the strategic and quality management
approaches described by the Federal
Quality Institute’s ‘‘Presidential
Award for Quality’’ or its successor
awards.

[60 FR 14630, Mar. 20, 1995]

§ 200.30–16 Delegation of authority to
Executive Assistant to the Chair-
man.

Pursuant to the provisions of Pub. L.
101–181, 101 Stat. 1254, 101 Stat. 1255, 15
U.S.C. 78d–1, and 15 U.S.C. 78d–2, the
Securities and Exchange Commission
hereby delegates, until the Commission
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orders otherwise, the following func-
tions to the Executive Assistant to the
Chairman (or to such other person or
persons designated pursuant to para-
graph (c) of this section), to be per-
formed by such Executive Assistant or
under the Executive Assistant’s direc-
tion by such person or persons as may
be designated from time to time by the
Chairman of the Commission (or by
such other person or persons des-
ignated pursuant to paragraph (c) of
this section):

(a) The functions otherwise delegated
to the General Counsel under § 200.30–
14(g) of this chapter, with respect to
any proceeding in which the Chairman
or the General Counsel has determined,
pursuant to § 200.30–14(h) of this chap-
ter, that separation of functions re-
quirements or other circumstances
would make inappropriate the General
Counsel’s exercise of such delegated
functions.

(b) Notwithstanding anything in
paragraph (a) of this section, in any
proceeding described in paragraph (a)
of this section in which the Executive
Assistant believes it appropriate, the
Executive Assistant may submit the
matter to the Commission.

(c) Notwithstanding anything in this
section, the functions otherwise dele-
gated to the Executive Assistant re-
specting any proceeding in which the
Chairman or the Executive Assistant
determines that the Executive Assist-
ant’s exercise of such delegated func-
tions would be inappropriate, are here-
by delegated to such person or persons,
not under the Executive Assistant’s su-
pervision, as may be designated by the
Chairman.

[54 FR 18102, Apr. 27, 1989, as amended at 59
FR 39681, Aug. 4, 1994]

§ 200.30–17 Delegation of authority to
Director of Office of International
Affairs.

Pursuant to the provisions of Pub. L.
100–181, 101 Stat. 1254, 1255 (15 U.S.C.
78d-1, 78d-2), the Securities and Ex-
change Commission hereby delegates,
until the Commission orders otherwise,
the following functions to the Director
of the Office of International Affairs to
be performed by the Director or under
the Director’s direction by such other
person or persons as may be designated

from time to time by the Chairman of
the Commission:

(a) To administer the provisions of
§ 240.24c-1 of this chapter; provided that
access to nonpublic information as de-
fined in such section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(b) To administer the provisions of
section 24(d) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78x(d)).

[58 FR 52419, Oct. 8, 1993]

§ 200.30–18 Delegation of authority to
Director of the Office of Compli-
ance Inspections and Examinations.

Pursuant to the provisions of Pub. L.
100–181, 101 Stat. 1254, 1255 (15 U.S.C.
78d–1, 78d–2), the Securities and Ex-
change Commission hereby delegates,
until the Commission orders otherwise,
the following authority to the Director
of the Office of Compliance Inspections
and Examinations (‘‘OCIE’’) to be per-
formed by the Director or by such
other person or persons as may be des-
ignated from time to time by the
Chairman of the Commission:

(a) To administer the provisions of
§ 240.24c–1 of this chapter; provided that
access to nonpublic information as de-
fined in such Section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(b) Pursuant to the Securities Ex-
change Act of 1934 (‘‘the Exchange
Act’’) (15 U.S.C. 78a et seq.):

(1) To grant and deny applications for
confidential treatment filed pursuant
to Section 24(b) of the Exchange Act (15
U.S.C. 78x(b)) and Rule 24b–2 there-
under (§ 240.24b–2 of this chapter); and

(2) To revoke a grant of confidential
treatment for any such application.

(c) Pursuant to Section 17(b) of the
Exchange Act (15 U.S.C. 78q(b)), prior
to any examination of a registered
clearing agency, registered transfer
agent, or registered municipal securi-
ties dealer whose appropriate regu-
latory agency is not the Commission,
to notify and consult with the appro-
priate regulatory agency for such
clearing agency, transfer agent, or mu-
nicipal securities dealer.

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00047 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



48

17 CFR Ch. II (4–1–01 Edition)§ 200.40

(d) Pursuant to Section 17(c)(3) of the
Exchange Act (15 U.S.C. 78q(c)(3)), in
regard to clearing agencies, transfer
agents and municipal securities dealers
for which the Commission is not the
appropriate regulatory agency:

(1) To notify the appropriate regu-
latory agency of any examination con-
ducted by the Commission of any such
clearing agency, transfer agent, or mu-
nicipal securities dealer;

(2) To request from the appropriate
regulatory agency a copy of the report
of any examination of any such clear-
ing agency, transfer agent, or munic-
ipal securities dealer conducted by
such appropriate regulatory agency
and any data supplied to it in connec-
tion with such examination; and

(3) To furnish to the appropriate reg-
ulatory agency on request a copy of the
report of any examination of any such
clearing agency, transfer agent, or mu-
nicipal securities dealer conducted by
the Commission and any data supplied
to it in connection with such examina-
tion.

(e) To administer the provisions of
Section 24(d) of the Exchange Act (15
U.S.C. 78x(d)).

(f) To notify the Securities Investor
Protection Corporation (‘‘SIPC’’) of
facts concerning the activities and the
operational and financial condition of
any registered broker or dealer which
is or appears to be a member of SIPC
and which is in or approaching finan-
cial difficulty within the meaning of
Section 5 of the Securities Investor
Protection Act of 1970, as amended, 15
U.S.C. 78aa et seq.

(g) Pursuant to Section 15(b)(2)(C) of
the Exchange Act (15 U.S.C.
78o(b)(2)(C)):

(1) To delay until the second six
month period from registration with
the Commission the inspection of
newly registered broker-dealers that
have not commenced actual operations
within six months of their registration
with the Commission; and

(2) To delay until the second six
month period from registration with
the Commission the inspection of
newly registered broker-dealers to de-
termine whether they are in compli-
ance with applicable provisions of the
Exchange Act and rules thereunder,

other than financial responsibility
rules.

(h) With respect to the Investment
Advisers Act of 1940 (‘‘Advisers Act’’)
(15 U.S.C. 80b–1 et seq.):

(1) Pursuant to Section 203(h) of the
Advisers Act (15 U.S.C.80b–3(h)), to au-
thorize the issuance of orders cancel-
ling registration of investment advis-
ers, or applications for registration, if
such investment advisers or applicants
for registration are no longer in exist-
ence or are not engaged in business as
investment advisers; and

(2) Pursuant to Rule 204–2(j)(3)(ii)
(§ 275.204–2(j)(3)(ii) of this chapter), to
make written demands upon non-resi-
dent investment advisers subject to the
provisions of such rule to furnish to
the Commission true, correct, com-
plete, and current copies of any or all
books and records which such non-resi-
dent investment advisers are required
to make, keep current, or preserve pur-
suant to any provision of any rule or
regulation of the Commission adopted
under the Advisers Act, or any part of
such books and records which may be
specified in any such demand.

(i) Notwithstanding anything in the
foregoing, in any case in which the Di-
rector of the OCIE believes it appro-
priate, the Director may submit the
matter to the Commission.

[60 FR 39644, Aug. 3, 1995]

Subpart B—Disposition of
Commission Business

AUTHORITY: 5 U.S.C. 552b; 15 U.S.C. 78d–1
and 78w.

SOURCE: 42 FR 14692, Mar. 16, 1977, unless
otherwise noted.

§ 200.40 Joint disposition of business
by Commission meeting.

Any meeting of the Commission that
is subject to the provisions of the Gov-
ernment in the Sunshine Act, 5 U.S.C.
552b, shall be held in accordance with
subpart I of this part. The Commis-
sion’s Secretary shall prepare and
maintain a Minute Record reflecting
the official action taken at such meet-
ings.

[60 FR 17202, Apr. 5, 1995]
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§ 200.41 Quorum of the Commission.

A quorum of the Commission shall
consist of three members; provided,
however, that if the number of Com-
missioners in office is less than three,
a quorum shall consist of the number
of members in office; and provided fur-
ther that on any matter of business as
to which the number of members in of-
fice, minus the number of members
who either have disqualified them-
selves from consideration of such mat-
ter pursuant to § 200.60 or are otherwise
disqualified from such consideration, is
two, two members shall constitute a
quorum for purposes of such matter.

[60 FR 17202, Apr. 5, 1995]

§ 200.42 Disposition of business by se-
riatim Commission consideration.

(a) Whenever the Commission’s
Chairman, or the Commission member
designated as duty officer pursuant to
§ 200.43, is of the opinion that joint de-
liberation among the members of the
Commission upon any matter is unnec-
essary in light of the nature of the
matter, impracticable, or contrary to
the requirements of agency business,
but is of the view that such matter
should be the subject of a vote of the
Commission, such matter may be dis-
posed of by circulation of any relevant
materials concerning the matter
among all Commission members. Each
participating Commission member
shall report his or her vote to the Sec-
retary, who shall record it in the
Minute Record of the Commission. Any
matter circulated for disposition pur-
suant to this subsection shall not be
considered final until each Commission
member has reported his or her vote to
the Secretary or has reported to the
Secretary that the Commissioner does
not intend to participate in the matter.

(b) Whenever any member of the
Commission so requests, any matter
circulated for disposition pursuant to
§ 200.42(a) shall be withdrawn from cir-
culation and scheduled instead for
joint Commission deliberation.

[42 FR 14692, Mar. 16, 1977, as amended at 59
FR 53936, Oct. 27, 1994. Redesignated and
amended at 60 FR 17202, Apr. 5, 1995]

§ 200.43 Disposition of business by ex-
ercise of authority delegated to in-
dividual Commissioner.

(a) Delegation to duty officer. (1) Pur-
suant to the provisions of Pub. L. No.
87–592, 76 Stat. 394, as amended by sec-
tion 25 of Pub. L. 94–29, 89 Stat. 163, the
Commission hereby delegates to an in-
dividual Commissioner, to be des-
ignated as the Commission’s ‘‘duty of-
ficer’’ by the Chairman of the Commis-
sion (or by the Chairman’s designee)
from time to time, all of the functions
of the Commission; Provided, however,
That no such delegation shall author-
ize the duty officer (i) to exercise the
function of rulemaking, as defined in
the Administrative Procedure Act of
1946, as codified, 5 U.S.C. 551 et seq.,
with reference to general rules as dis-
tinguished from rules of particular ap-
plicability; (ii) to make any rule, pur-
suant to section 19(c) of the Securities
Exchange Act of 1934; or (iii) to preside
at the taking of evidence as described
in section 7(a) of the Administrative
Procedure Act, 5 U.S.C. 556(b), except
that the duty officer may preside at
the taking of evidence with respect to
the issuance of a temporary cease-and-
desist order as provided by Rule 511(c)
of the Commission’s Rules of Practice,
§ 201.511(c) of this chapter.

(2) To the extent feasible, the des-
ignation of a duty officer shall rotate,
under the administration of the Sec-
retary, on a regular weekly basis
among the members of the Commission
other than the Chairman.

(b) Exercise of duty officer authority.
(1) The authority delegated by this rule
shall be exercised when, in the opinion
of the duty officer, action is required
to be taken which, by reason of its ur-
gency, cannot practicably be scheduled
for consideration at a Commission
meeting. After consideration of a staff
recommendation involving such a mat-
ter, the duty officer shall forthwith re-
port his or her action thereon to the
Secretary.

(2) The duty officer may, when in his
or her opinion it would be proper and
timely, exercise the authority dele-
gated in this section to initiate by
order a nonpublic formal investigative
proceeding pursuant to section 19(b) of
the Securities Act of 1933 (15 U.S.C.
77s(b)), section 21(b) of the Securities
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Exchange Act of 1934 (15 U.S.C. 78u(b)),
section 18(c) of the Public Utility Hold-
ing Company Act of 1935 (15 U.S.C.
79r(c)), section 42(b) of the Investment
Company Act of 1940 (15 U.S.C. 80a–
41(b)), section 209(b) of the Investment
Advisers Act of 1940 (15 U.S.C. 80b–9(b)),
and part 203 (Rules Relating to Inves-
tigations) of this title (17 CFR part
203). After consideration of a staff rec-
ommendation for initiation by order of
a nonpublic formal investigative pro-
ceeding, the duty officer shall forth-
with report his or her action thereon to
the Secretary.

(3) In any consideration of Commis-
sion business by a duty officer, the pro-
visions of subpart I herein, § 200.400 et
seq., shall not apply, whether or not the
duty officer, in exercising his or her
authority, consults with, or seeks the
advice of, other members of the Com-
mission individually.

(c) Commission affirmation of duty offi-
cer action. (1) Any action authorized by
a duty officer pursuant to § 200.43(a)
shall be either (i) circulated to the
members of the Commission for affir-
mation pursuant to § 200.42; or (ii)
scheduled for affirmation at a Commis-
sion meeting at the earliest practicable
date consistent with the procedures in
subpart I.

(2)(i) The Commission may, in its dis-
cretion, at any time review any
unaffirmed action taken by a duty offi-
cer, either upon its own initiative or
upon the petition of any person af-
fected thereby. The vote of any one
member of the Commission, including
the duty officer, shall be sufficient to
bring any such unaffirmed action
taken by a duty officer before the Com-
mission for review.

(ii) A person or party adversely af-
fected by any unaffirmed action taken
by a duty officer shall be entitled to
seek review by the Commission of the
duty officer’s unaffirmed actions, but
only in the event that the unaffirmed
action by the duty officer (A) denies
any request for action pursuant to sec-
tions 8(a) or 8(c) of the Securities Act
of 1933, or the first sentence of section
12(d) of the Securities Exchange Act of
1934; (B) suspends trading in a security
pursuant to section 12(k) of the Securi-
ties Exchange Act of 1934; or (C) is pur-
suant to any provision of the Securi-

ties Exchange Act of 1934 in a case of
adjudication, as defined in section 551
of Title 5, U.S. Code, not required by
that Act to be determined on the
record after notice and opportunity for
hearing (except to the extent there is
involved a matter described in section
554(a) (1) through (6) of Title 5, United
States Code).

(3) Affirmed or unaffirmed action
taken by the duty officer shall be
deemed to be, for all purposes, the ac-
tion of the Commission unless and
until the Commission directs other-
wise. Rule 26 of the Commission’s rules
of practice, 17 CFR 201.26, shall not
apply to duty officer action.

[42 FR 14692, Mar. 16, 1977, as amended at 59
FR 53936, Oct. 27, 1994. Redesignated and
amended at 60 FR 17202, Apr. 5, 1995; 60 FR
32795, June 23, 1995]

Subpart C—Canons of Ethics

AUTHORITY: Secs. 19, 28, 48 Stat. 85, 901, as
amended, sec. 20, 49 Stat. 833, sec. 319, 53
Stat. 1173, secs. 38, 211, 54 Stat. 841, 855; 15
U.S.C. 77s, 78w, 79t, 77sss, 80a–37, 80b–11.

SOURCE: 25 FR 6725, July 15, 1960, unless
otherwise noted.

§ 200.50 Authority.

The Canons of Ethics for Members of
the Securities and Exchange Commis-
sion were approved by the Commission
on July 22, 1958.

§ 200.51 Policy.

It is characteristic of the administra-
tive process that the Members of the
Commission and their place in public
opinion are affected by the advice and
conduct of the staff, particularly the
professional and executive employees.
It shall be the policy of the Commis-
sion to require that employees bear in
mind the principles specified in the
Canons.

§ 200.52 Copies of the Canons.

The Canons have been distributed to
employees of the Commission. In addi-
tion, executive and professional em-
ployees are issued copies of the Canons
upon entrance on duty.
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§ 200.53 Preamble.

(a) Members of the Securities and Ex-
change Commission are entrusted by
various enactments of the Congress
with powers and duties of great social
and economic significance to the
American people. It is their task to
regulate varied aspects of the Amer-
ican economy, within the limits pre-
scribed by Congress, to insure that our
private enterprise system serves the
welfare of all citizens. Their success in
this endeavor is a bulwark against pos-
sible abuses and injustice which, if left
unchecked, might jeopardize the
strength of our economic institutions.

(b) It is imperative that the members
of this Commission continue to con-
duct themselves in their official and
personal relationships in a manner
which commands the respect and con-
fidence of their fellow citizens. Mem-
bers of this Commission shall continue
to be mindful of, and strictly abide by,
the standards of personal conduct set
forth in its regulation regarding Con-
duct of Members and Employees and
Former Members and Employees of the
Commission, which is set forth in sub-
part M of this part 200, most of which
has been in effect for many years, and
which was originally codified in 1953.

(c) However, in addition to the con-
tinued observance of those principles of
personal conduct, it is fitting and prop-
er for the members of the Commission
to restate and resubscribe to the stand-
ards of conduct applicable to its execu-
tive, legislative and judicial respon-
sibilities.

[25 FR 6725, July 15, 1960, as amended at 31
FR 13533, Oct. 20, 1966]

§ 200.54 Constitutional obligations.

The members of this Commission
have undertaken in their oaths of of-
fice to support the Federal Constitu-
tion. Insofar as the enactments of the
Congress impose executive duties upon
the members, they must faithfully exe-
cute the laws which they are charged
with administering. Members shall also
carefully guard against any infringe-
ment of the constitutional rights,
privileges, or immunities of those who
are subject to regulation by this Com-
mission.

§ 200.55 Statutory obligations.

In administering the law, members of
this Commission should vigorously en-
force compliance with the law by all
persons affected thereby. In the exer-
cise of the rulemaking powers dele-
gated this Commission by the Con-
gress, members should always be con-
cerned that the rulemaking power be
confined to the proper limits of the law
and be consistent with the statutory
purposes expressed by the Congress. In
the exercise of their judicial functions,
members shall honestly, fairly and im-
partially determine the rights of all
persons under the law.

§ 200.56 Personal conduct.

Appointment to the office of member
of this Commission is a high honor and
requires that the conduct of a member,
not only in the performance of the du-
ties of his office but also in his every-
day life, should be beyond reproach.

§ 200.57 Relationships with other mem-
bers.

Each member should recognize that
his conscience and those of other mem-
bers are distinct entities and that dif-
fering shades of opinion should be an-
ticipated. The free expression of opin-
ion is a safeguard against the domina-
tion of this Commission by less than a
majority, and is a keystone of the com-
mission type of administration. How-
ever, a member should never permit his
personal opinion so to conflict with the
opinion of another member as to de-
velop animosity or unfriendliness in
the Commission, and every effort
should be made to promote solidarity
of conclusion.

§ 200.58 Maintenance of independence.

This Commission has been estab-
lished to administer laws enacted by
the Congress. Its members are ap-
pointed by the President by and with
the advice and consent of the Senate to
serve terms as provided by law. How-
ever, under the law, this is an inde-
pendent Agency, and in performing
their duties, members should exhibit a
spirit of firm independence and reject
any effort by representatives of the ex-
ecutive or legislative branches of the
government to affect their independent
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determination of any matter being con-
sidered by this Commission. A member
should not be swayed by partisan de-
mands, public clamor or considerations
of personal popularity or notoriety; so
also he should be above fear of unjust
criticism by anyone.

§ 200.59 Relationship with persons
subject to regulation.

In all matters before him, a member
should administer the law without re-
gard to any personality involved, and
with regard only to the issues. Mem-
bers should not become indebted in any
way to persons who are or may become
subject to their jurisdiction. No mem-
ber should accept loans, presents or fa-
vors of undue value from persons who
are regulated or who represent those
who are regulated. In performing their
judicial functions, members should
avoid discussion of a matter with any
person outside this Commission and its
staff while that matter is pending. In
the performance of his rule-making
and administrative functions, a mem-
ber has a duty to solicit the views of
interested persons. Care must be taken
by a member in his relationship with
persons within or outside of the Com-
mission to separate the judicial and
the rule-making functions and to ob-
serve the liberties of discussion respec-
tively appropriate. Insofar as it is con-
sistent with the dignity of his official
position, he should maintain contact
with the persons outside the agency
who may be affected by his rule-mak-
ing functions, but he should not accept
unreasonable or lavish hospitality in so
doing.

§ 200.60 Qualification to participate in
particular matters.

The question in a particular matter
rests with that individual member.
Each member should weigh carefully
the question of his qualification with
respect to any matter wherein he or
any relatives or former business associ-
ates or clients are involved. He should
disqualify himself in the event he ob-
tained knowledge prior to becoming a
member of the facts at issue before him
in a quasi-judicial proceeding, or in
other types of proceeding in any mat-
ter involving parties in whom he has
any interest or relationship directly or

indirectly. If an interested person sug-
gests that a member should disqualify
himself in a particular matter because
of bias or prejudice, the member shall
be the judge of his own qualification.

§ 200.61 Impressions of influence.
A member should not, by his con-

duct, permit the impression to prevail
that any person can improperly influ-
ence him, that any person unduly en-
joys his favor or that he is affected in
any way by the rank, position, pres-
tige, or affluence of any person.

§ 200.62 Ex parte communications.
All proceedings required to be deter-

mined by the Commission on the
record shall be determined by the
members solely upon the record and
the arguments of the parties or their
counsel properly made in the regular
course of such proceeding. A member
shall at all times comply with the
Commission’s Code of Behavior gov-
erning ex parte communications be-
tween persons outside the Commission
and decisional employees, § 200.110 et
seq.

[28 FR 4446, May 3, 1963]

§ 200.63 Commission opinions.
The opinions of the Commission

should state the reasons for the action
taken and contain a clear showing that
no serious argument of counsel has
been disregarded or overlooked. In such
manner, a member shows a full under-
standing of the matter before him,
avoids the suspicion of arbitrary con-
clusion, promotes confidence in his in-
tellectual integrity and may con-
tribute some useful precedent to the
growth of the law. A member should be
guided in his decisions by a deep regard
for the integrity of the system of law
which he administers. He should recall
that he is not a repository of arbitrary
power, but is acting on behalf of the
public under the sanction of the law.

§ 200.64 Judicial review.
The Congress has provided for review

by the courts of the decisions and or-
ders by this Commission. Members
should recognize that their obligation
to preserve the sanctity of the laws ad-
ministered by them requires that they
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pursue and prosecute, vigorously and
diligently but at the same time fairly
and impartially and with dignity, all
matters which they or others take to
the courts for judicial review.

§ 200.65 Legislative proposals.
Members must recognize that the

changing conditions in a volatile econ-
omy may require that they bring to
the attention of the Congress proposals
to amend, modify or repeal the laws ad-
ministered by them. They should urge
the Congress, whenever necessary, to
effect such amendment, modification
or repeal of particular parts of the
statutes which they administer. In any
action a member’s motivation should
be the common weal and not the par-
ticular interests of any particular
group.

§ 200.66 Investigations.
The power to investigate carries with

it the power to defame and destroy. In
determining to exercise their inves-
tigatory power, members should con-
cern themselves only with the facts
known to them and the reasonable in-
ferences from those facts. A member
should never suggest, vote for, or par-
ticipate in an investigation aimed at a
particular individual for reasons of ani-
mus, prejudice or vindictiveness. The
requirements of the particular case
alone should induce the exercise of the
investigatory power, and no public pro-
nouncement of the pendency of such an
investigation should be made in the ab-
sence of reasonable evidence that the
law has been violated and that the pub-
lic welfare demand it.

§ 200.67 Power to adopt rules.
In exercising its rule-making power,

this Commission performs a legislative
function. The delegation of this power
by the Congress imposes the obligation
upon the members to adopt rules nec-
essary to effectuate the stated policies
of the statute in the interest of all of
the people. Care should be taken to
avoid the adoption of rules which seek
to extend the power of the Commission
beyond proper statutory limits. Its
rules should never tend to stifle or dis-
courage legitimate business enterprises
or activities, nor should they be inter-
preted so as unduly and unnecessarily

to burden those regulated with onerous
obligations. On the other hand, the
very statutory enactments evidence
the need for regulation, and the nec-
essary rules should be adopted or modi-
fications made or rules should be re-
pealed as changing requirements de-
mand without fear or favor.

§ 200.68 Promptness.

Each member should promptly per-
form the duties with which he is
charged by the statutes. The Commis-
sion should evaluate continuously its
practices and procedures to assure that
it promptly disposes of all matters af-
fecting the rights of those regulated.
This is particularly desirable in quasi-
judicial proceedings. While avoiding ar-
bitrary action in unreasonably or un-
justly forcing matters to trial, mem-
bers should endeavor to hold counsel to
a proper appreciation of their duties to
the public, their clients and others who
are interested. Requests for continu-
ances of matters should be determined
in a manner consistent with this pol-
icy.

§ 200.69 Conduct toward parties and
their counsel.

Members should be temperate, atten-
tive, patient and impartial when hear-
ing the arguments of parties or their
counsel. Members should not condone
unprofessional conduct by attorneys in
their representation of parties. The
Commission should continuously as-
sure that its staff follows the same
principles in their relationships with
parties and counsel.

§ 200.70 Business promotions.

A member must not engage in any
other business, employment or voca-
tion while in office, nor may he ever
use the power of his office or the influ-
ence of his name to promote the busi-
ness interests of others.

§ 200.71 Fiduciary relationships.

A member should avoid service as a
fiduciary if it would interfere or seem
to interfere with the proper perform-
ance of his duties, or if the interests of
those represented require investments
in enterprises which are involved in
questions to be determined by him.
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Such relationships would include trust-
ees, executors, corporate directors, and
the like.

§ 200.72 Supervision of internal orga-
nization.

Members and particularly the Chair-
man of the Commission should scruti-
nize continuously its internal organiza-
tion in order to assure that such orga-
nization handles all matters before it
efficiently and expeditiously, while
recognizing that changing times bring
changing emphasis in the administra-
tion of the laws.

Subpart D—Information and
Requests

AUTHORITY: 5 U.S.C. 552, as amended, 15
U.S.C. 77f(d), 77s, 77ggg(a), 78m(F)(3), 78w,
79t, 79v(a), 77sss, 80a–37, 80a–44(a), 80a–44(b),
80b–10(a), 80b-11.

Section 200.80 also issued under 5 U.S.C.
552b; 15 U.S.C. 78d–1, 78d–2; 78a et seq.; 11
U.S.C. 901, 1109(a).

Section 200.80a also issued under 5 U.S.C.
552b.

Sections 200.80b and 200.80c also issued
under 11 U.S.C. 901, 1109(a).

Section 200.82 also issued under 15 U.S.C.
78n.

Section 200.83 also issued under Exec.
Order 12,600, 3 CFR, 1987 Comp., p. 235.

§ 200.80 Commission records and infor-
mation.

(a)(1) Information published in the
FEDERAL REGISTER. Except as provided
in paragraph (b) of this section the fol-
lowing materials are published in the
FEDERAL REGISTER for the guidance of
the public:

(i) Description of the Commission’s
central and field organization and the
established places at which, the em-
ployees from whom, and the methods
whereby the public may obtain infor-
mation, make submittals or requests,
or obtain decisions;

(ii) Statements of the general course
and method by which the Commission’s
functions are channeled and deter-
mined, including the nature and re-
quirements of all formal and informal
procedures available;

(iii) Rules of procedure, descriptions
of forms available or the places at
which forms may be obtained, and in-

structions as to the scope and contents
of all papers, reports, or examinations;

(iv) Substantive rules of general ap-
plicability adopted as authorized by
law, and statements of general policy
or interpretations of general applica-
bility formulated and adopted by the
Commission;

(v) Each amendment, revision, or re-
peal of the foregoing; and

(vi) The notice of Commission meet-
ings described in § 200.403, but only to
the extent, and under the conditions,
specified in § 200.403.

(2) Records available for public inspec-
tion and copying; documents published
and indexed. Except as provided in
paragraph (b) of this section, the fol-
lowing materials are available for pub-
lic inspection and copying during nor-
mal business hours at the public ref-
erence room located at 450 Fifth
Street, NW., Room 1024, Washington,
DC and at the Northeast and Midwest
Regional Offices of the Commission,
and, except for indices, they are pub-
lished weekly in a document entitled
‘‘SEC Docket’’ (see paragraph (e)(8)(ii)
of this section):

(i) Final opinions of the Commission,
including concurring and dissenting
opinions, as well as orders made by the
Commission in the adjudication of
cases;

(ii) Statements of policy and inter-
pretations which have been adopted by
the Commission and are not published
in the FEDERAL REGISTER;

(iii) Administrative staff manuals
and instructions to staff that affect a
member of the public;

(iv) A record of the final votes of
each member of the Commission in
every Commission proceeding con-
cluded after July 1, 1967;

(v) Current indices (published quar-
terly or more frequently) providing
identifying information to the public
as to the materials made available pur-
suant to paragraphs (a)(2) (i), (ii), and
(iii) of this section which have been
issued, adopted or promulgated after
July 1, 1967, and such other indices as
the Commission may determine; and

(vi) Copies and a general index of all
records which have been released to
any person under the Freedom of Infor-
mation Act and which, because of the
nature of their subject matter, the
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Commission determines have become
or are likely to become the subject
matter of subsequent requests for sub-
stantially the same records.

(3) Records created on or after No-
vember 1, 1996, which are required to be
available for public inspection and
copying under paragraph (a)(2) of this
section, shall be made available on the
Internet.

(4) Other records available upon re-
quest. Except with respect to the
records made available under para-
graphs (a) (1) and (2) of this section,
and subject to the provisions of para-
graph (b) of this section, pertaining to
nonpublic matters, the Commission,
upon request for records which (i) rea-
sonably describes such records and (ii)
is made in accordance with the rules
set forth in paragraphs (d) and (e) of
this section, stating the time, place,
fees (if any) and procedures to be fol-
lowed, shall make the records promptly
available to any person. A compilation
of records generally available at the
public reference room at the principal
office of the Commission appears below
as appendix A to this subpart (17 CFR
200.80a). Most of the records described
in appendix A to this section are pro-
vided to the public pursuant to the Se-
curities Act of 1933, 15 U.S.C. 77f(d), the
Securities Exchange Act of 1934, 15
U.S.C. 78m(f)(3), the Public Utility
Holding Company Act of 1935, 15 U.S.C.
79v(a), the Investment Company Act of
1940, 15 U.S.C. 80a–44(a)(b), and the In-
vestment Advisers Act of 1940, 15 U.S.C.
80b–10(a). Arrangements can be made
through the Public Reference Branch
as explained in paragraph (c) of this
section for materials to be copied by
the Commission’s contract copying
service at fees found in appendix E to
this section.

(5) Records available with identifying
details deleted. To the extent required
to prevent a clearly unwarranted inva-
sion of personal privacy, identifying
details may be deleted from materials
made public as set forth in paragraphs
(a) (1), (2), and (3), of this section, e.g.,
apparently defamatory statements
made about any person, information
received by or given to the Commission
in confidence, or any contents of per-
sonnel and medical and similar files. In
addition, certain materials which are

considered to be nonpublic, as de-
scribed in paragraph (b) of this section
may, as authorized by the Commission
from time to time, be made available
for public inspection and copying in an
abridged or summary form or with
identifying details deleted.

(b) Nonpublic matters. Certain records
are nonpublic, but any reasonably seg-
regable portion of a record shall be pro-
vided to any person requesting such
record in accordance with paragraphs
(d) and (e) of this section and after de-
letion of the portions which are consid-
ered nonpublic under paragraph (b) of
this section. Except for such reason-
ably segregable portions of records, the
Commission will generally not publish
or make available to any person mat-
ters that are:

(1)(i) Specifically authorized under
criteria established by an executive
order to be kept secret in the interest
of national defense or foreign policy,
and (ii) are in fact properly classified
pursuant to such executive order.

(2) Related solely to the internal per-
sonnel rules and practices of the Com-
mission or any other agency, including,
but not limited to:

(i) Operation rules, guidelines, and
manuals of procedure for investigators,
attorneys, accountants, and other em-
ployees other than those which estab-
lish legal requirements to which mem-
bers of the public are expected to con-
form; or

(ii) Hiring, termination, promotion,
discipline, compensation, or reward of
any Commission employee or member,
the existence, investigation, or disposi-
tion of a complaint against any Com-
mission employee or member, the
physical or mental condition of any
Commission employee or member, the
handling of strictly internal matters,
matters which would tend to infringe
on the privacy of the staff or members
of the Commission, or similar subjects.

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.
552): Provided, That such statute (i) re-
quires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue, or (ii)
establishes particular criteria for with-
holding or refers to particular types of
matters to be withheld.
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(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential, including, but not limited
to:

(i) Information contained in letters
of comment in connection with reg-
istration statements, applications for
registration or other material filed
with the Commission, replies thereto,
and related material which is deemed
to have been submitted to the Commis-
sion in confidence or to be confidential
at the instance of the registrant or per-
son who has filed such material unless
the contrary clearly appears; and

(ii) Information contained in any
document submitted to or required to
be filed with the Commission where the
Commission has undertaken formally
or informally to receive such submis-
sion or filing for its use or the use of
specified persons only, such as prelimi-
nary proxy material filed pursuant to
Rule 14a–6 under the Securities Ex-
change Act (17 CFR 240.14a–6) or pre-
liminary information statements filed
pursuant to Rule 14c–5 (17 CFR 240.14c–
5) before definitive material has been
filed with the Commission, reports
filed pursuant to Rule 316(a) under the
Securities Act (17 CFR 230.316(a)),
agreements filed pursuant to Rule 15c3–
1d(c)(6)(i) under the Securities Ex-
change Act (17 CFR 240.15c3–1d(c)(6)(i)),
schedules filed pursuant to Part II of
Form X–17A–5 (17 CFR 249.617) in ac-
cordance with Rule 17a–5(b)(3) under
the Securities Exchange Act (17 CFR
240.17a–5(b)(3)), statements filed pursu-
ant to Rule 17a–5(k)(1) under the Secu-
rities Exchange Act (17 CFR 240.17a–
5(k)(1)), and confidential reports filed
pursuant to Rules 17a–10 and 17a–12
under the Securities Exchange Act (17
CFR 240.17a–10 and 240.17a–12); and

(iii) Information contained in re-
ports, summaries, analyses, letters, or
memoranda arising out of, in anticipa-
tion of or in connection with an exam-
ination or inspection of the books and
records of any person or any other in-
vestigation.

(5) Interagency or intra-agency
memoranda or letters, including gen-
erally records which reflect discussions
between or consideration by members
of the Commission or members of its
staff, or both, of any action taken or

proposed to be taken by the Commis-
sion or by any member of its staff, and
specifically, reports, summaries, anal-
yses, conclusions, or any other work
product of members of the Commission
or of attorneys, accountants, analysts,
or other members of the Commission’s
staff, prepared in the course of an in-
spection of the books or records of any
person whose affairs are regulated by
the Commission, or prepared otherwise
in the course of an examination or in-
vestigation or related litigation con-
ducted by or on behalf of the Commis-
sion, except those which by law would
routinely be made available to a party
other than an agency in litigation with
the Commission.

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy, including
those concerning all employees of the
Commission and those concerning per-
sons subject to regulation by the Com-
mission.

(7) Records or information compiled
for law enforcement purposes to the ex-
tent that the production of such
records or information:

(i) Could reasonably be expected to
interfere with enforcement activities
undertaken or likely to be undertaken
by the Commission or the Department
of Justice, or any United States Attor-
ney, or any Federal, state, local, for-
eign governmental authority or foreign
securities authority, any professional
association, or any securities industry
self-regulatory organization;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source including a state, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;
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(v) Would disclose techniques or pro-
cedures or would disclose guidelines for
law enforcement investigations or
prosecutions if such disclosure could
reasonably be expected to risk cir-
cumvention of the law; or

(vi) Could be reasonably expected to
endanger the life or physical safety of
any individual.

(8) Contained in, or related to, any
examination, operating, or condition
report prepared by, on behalf of, or for
the use of, the Commission, any other
Federal, state, local, or foreign govern-
mental authority or foreign securities
authority, or any securities industry
self-regulatory organization, respon-
sible for the regulation or supervision
of financial institutions.

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(c)(1) Public reference facilities. In
order to disseminate records, including
those listed in appendix A to this sec-
tion, the Commission has a specially
staffed and equipped public reference
room located at 450 Fifth Street NW.,
Room 1024, Washington, DC and public
reference facilities in its Northeast and
Midwest Regional Offices . Copying
machines, which are available to re-
questers on a self-service or con-
tractor-operated basis, can be used to
make immediate copies up to 81⁄2×11
inches in size of materials that are
available for inspection in the Wash-
ington, DC, Northeast and Midwest Re-
gional Offices. Fees and levels of serv-
ice are set out in the Commission’s
schedule of fees in appendix E to this
section and in information available
from the public reference room. The
Commission accepts only written re-
quests for copies of documents.

(i) The public reference room in
Washington has available for public in-
spection all of the publicly available
records of the Commission as described
in paragraph (a) of this section. In ad-
dition, upon request, such records will
be sent to the Commission’s Northeast
and Midwest Regional Offices for in-
spection in the public reference facili-
ties at those offices, if the records are
not needed by the Commission or the
staff in connection with the perform-
ance of official duties. Also upon re-
quest, and only when suitable arrange-

ments can be made with respect to the
transportation, storage, and inspection
of records, records may be sent to any
other Commission office for inspection
at that office, if the records are not
needed by the Commission or the staff
in connection with the performance of
official duties. When records are sent
to another office at the request of a
member of the public, the requestor
shall be charged all costs incurred by
the Commission in transporting the
records.

(ii) All regional and district offices of
the Commission have available for pub-
lic examination the materials set forth
in paragraph (a)(2) of this section and
the SEC Docket, SEC News Digest and
other SEC publications. Blank forms as
well as other general information
about the operations of the Commis-
sion described in paragraph (a)(1) of
this section may also be available at
particular regional and district offices.

(iii) In the Northeast and Midwest
Regional Offices, microfiche of all re-
cent registration statements filed pur-
suant to the Securities Act of 1933, reg-
istration statements and periodic re-
ports filed pursuant to the Securities
Exchange Act of 1934, and periodic re-
ports filed pursuant to the Investment
Company Act from 1969 to date are
available for inspection and reproduc-
tion.

The addresses of the Commission’s
regional and district offices are:

Northeast Regional Office. 7 World Trade
Center, Suite 1300, New York, NY 10048.
Office hours—9 a.m. to 5:30 p.m. E.S.T.

Boston District Office—73 Tremont Street,
Suite 600, Boston, MA 02108. Office
hours—9 a.m. to 5:30 p.m. E.S.T.

Philadelphia District Office—The Curtis
Center, Suite 1005 E., 601 Walnut Street,
Philadelphia, PA 19106. Office hours—9
a.m. to 5:30 p.m. E.S.T.

Southeast Regional Office. 1401 Brickell Ave-
nue, Suite 200, Miami, FL 33131. Office
hours—9 a.m. to 5:30 p.m. E.S.T.

Atlanta District Office—3475 Lenox Road,
NE., Suite 1000, Atlanta, GA 30326. Office
hours—9 a.m. to 5:30 p.m. E.S.T.

Midwest Regional Office. 500 West Madison
Street, Suite 1400, Chicago, IL 60661. Of-
fice hours—8:45 a.m. to 5:15 p.m. C.S.T.

Central Regional Office. 1801 California
Street, Suite 4800, Denver, CO 80202. Of-
fice hours—8 a.m. to 4:30 p.m. M.S.T.

Fort Worth District Office—801 Cherry
Street, 19th Floor, Fort Worth, TX 76102.
Office hours—8:30 a.m. to 5 p.m. C.S.T.
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Salt Lake District Office—500 Key Bank
Tower, 50 S. Main Street, Suite 500, Box
79, Salt Lake City, UT 84144. Office
hours—8 a.m. to 4:30 p.m. M.S.T.

Pacific Regional Office. 5670 Wilshire Boule-
vard, 11th Floor, Los Angeles, CA 90036.
Office hours 8:30 a.m. to 5 p.m. P.S.T.

San Francisco District Office—44 Mont-
gomery Street, Suite 1100, San Fran-
cisco, CA 94104. Office hours—8:30 a.m. to
5 p.m. P.S.T.

(2) Public reference inquiries. Inquiries
concerning the nature and extent of
records available at the Commission’s
public reference room in Washington or
at its other public reference facilities
may be made in person or in writing.
The addresses of all Commission Re-
gional and District Offices are set forth
at paragraph (c)(1) of this section.
Written inquiries may be addressed to
the Securities and Exchange Commis-
sion, Public Reference Branch, 450
Fifth Street, NW., Washington, DC
20549.

(3) Electronic filings made through
the Electronic Data Gathering, Anal-
ysis, and Retrieval system are publicly
available through the Commission’s
Web site (http://www.sec.gov).

(d) Requests for Commission records and
copies thereof—(1) Time and place of re-
quests for access to Commission records.
Requests for access to records available
through the Commission’s public ref-
erence facilities may be made in person
during normal business hours at those
facilities or by mail directed to the
Public Reference Branch, Securities
and Exchange Commission, Wash-
ington, DC 20549. In addition, access to
agency records not available in the
public reference facilities may be re-
quested pursuant to the Freedom of In-
formation Act. Such requests must be
in writing, should be clearly and
prominently identified by a legend on
the first page, such as ‘‘Freedom of In-
formation Act Request’’, and should be
addressed to the Freedom of Informa-
tion Act Officer, SEC, Operations Cen-
ter, 6432 General Green Way, Alexan-
dria, VA 22312–2413. The request may
also be made by facsimile (703–914–1149)
or by Internet (foia/pa@sec.gov).

(2) Requests for copies of records. Re-
quests for copies of Commission
records available through the Commis-
sion’s public reference facilities, in-
cluding those listed in appendix A to

this section, may be made directly to
the appropriate facility either in per-
son or by mail addressed to the Securi-
ties and Exchange Commission, Public
Reference Branch, Washington, DC
20549. Levels of service and charges for
copies are set out in the Commission’s
schedule of fees in appendix E to this
section. Requests for copies of mate-
rials to which access has been granted
pursuant to a Freedom of Information
Act request will be processed pursuant
to regulations found in this section in
paragraphs (e)(9) and (e)(10) and at
charges set out in appendix E to this
section.

(3) Description of requested records.
Each request for Commission records
or copies thereof shall reasonably de-
scribe the records sought with suffi-
cient specificity with respect to names,
dates and subject matter to permit the
records to be located among the rec-
ords maintained by or for the Commis-
sion. A person who has requested Com-
mission records or copies thereof will
be promptly advised if the records can-
not be located on the basis of the de-
scription given and that further identi-
fying information must be provided be-
fore his request can be satisfied.

(4) Normal availability. Records main-
tained in the Commission’s public ref-
erence facilities or copies thereof will
normally be made available in keeping
with levels of service and fees set out
in appendix E to this section. Records
requested pursuant to the Freedom of
Information Act will be made available
as described in paragraphs (e)(9) and
(e)(10) of this section.

(5) Initial determination; multi-track
processing, and denials.—(i) Time within
which to respond. When a request com-
plies with the procedures in this sec-
tion for requesting records under the
Freedom of Information Act, a re-
sponse shall be sent within 20 business
days from the date the Office of Free-
dom of Information and Privacy Act
Operations receives the request, except
as described in paragraphs (d)(5)(ii) and
(d)(5)(iii) of this section. If that Office
has identified the requested records,
the response shall state that the
records are being withheld, in whole or
in part, under a specific exemption or
are being released.
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(ii) Voluminous records. The amount
of separate and distinct records which
are demanded in a single request or the
amount of time or work (or both) in-
volved may be such that the review of
the records cannot be completed within
20 business days, as prescribed in para-
graph (d)(5)(i) of this section. In such a
case, the Office of Freedom of Informa-
tion and Privacy Act Operations shall
inform the requester of the approxi-
mate volume of the records and give
him or her the option of limiting the
scope of the request to qualify for 20-
day processing or placing the request
in the Commission’s first-in, first-out
(FIFO) system for reviewing volumi-
nous records. In the latter case, the Of-
fice will inform the requester of the ap-
proximate time when the review will
start. The FIFO system allows the
Commission to serve all those request-
ing voluminous records on a first-come,
first-served basis, such that all releas-
able records sought will be released at
one time, unless the requester specifi-
cally requests that releasable records
be released piecemeal as they are proc-
essed.

(iii) Expedited processing. The Office
of Freedom of Information and Privacy
Act Operations shall grant a request
for expedited processing if the re-
quester demonstrates a compelling
need for the records. ‘‘Compelling
need’’ means that a failure to obtain
the requested records on an expedited
basis could reasonably be expected to
pose an imminent threat to an individ-
ual’s life or physical safety or, if the
requester is primarily engaged in dis-
seminating information, an urgency to
inform the public of actual or alleged
Federal government activity. A com-
pelling need shall be demonstrated by a
statement, certified to be true and cor-
rect to the best of the requester’s
knowledge and belief. The Office of
Freedom of Information and Privacy
Act Operations shall notify the re-
quester of the decision to grant or deny
the request for expedited treatment
within ten business days of the date of
the request. A request for records that
has been granted expedited processing
shall be processed as soon as prac-
ticable.

(iv) Notice of denial. Any notification
of denial of any request for records

shall state the name and title or posi-
tion of the person responsible for the
denial of the request, the reason for the
decision, and the right of the requester
to appeal to the General Counsel. The
decision shall estimate the volume of
records that are being withheld in their
entirety, unless giving such an esti-
mate would harm an interest protected
by the applicable exemption. The
amount of information redacted shall
be indicated on the released portion of
the record and, if technically feasible,
at the place where the redaction is
made.

(v) Form of releasable records. Releas-
able records shall be made available in
any form or format requested if they
are readily reproducible in that form or
format.

(6) Administrative review. Any person
who has received no response to a re-
quest within the period prescribed in
paragraph (d)(5) of this section or with-
in an extended period permitted under
paragraph (d)(7) of this section, or
whose request has been denied under
paragraph (d)(5) of this section, may
appeal the adverse decision or failure
to respond to the General Counsel.

(i) The appeal shall be in writing,
shall be clearly and prominently iden-
tified on the envelope or other cover
and at the top of the first page by a
legend such as ‘‘Freedom of Informa-
tion Act Appeal,’’ and shall identify
the record in the form in which it was
originally requested.

(ii) The appeal must be mailed to the
Office of Freedom of Information and
Privacy Act Operations, SEC, Oper-
ations Center, 6432 General Green Way,
Alexandria, VA 22312–2413 or delivered
to Room 1418 at that address, and a
copy of it must be mailed to the Gen-
eral Counsel, Securities and Exchange
Commission, 450 Fifth Street, NW,
Washington, DC 20549 or delivered to
Room 1012–B at that address.

(iii) The appeal may include such
facts and cite such legal or other au-
thorities as the person submitting the
appeal may consider appropriate.

(iv) The General Counsel shall have
the authority to grant or deny all ap-
peals, in whole or in part, and to re-
lease as an exercise of discretion
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records exempt from mandatory disclo-
sure under 5 U.S.C. 552(b). In appro-
priate cases he or she may, in his or
her sole and unfettered discretion,
refer appeals to the Commission for de-
termination.

(v) A determination with respect to
any appeal shall be made within twen-
ty days (excepting Saturdays, Sundays
and legal public holidays) after the re-
ceipt of such appeal or within such ex-
tended period as may be permitted in
accordance with paragraph (d)(7) of
this section.

(vi) A denial of an appeal in whole or
in part shall set forth the basis for the
denial, and shall advise the requester
that judicial review of the decision is
available in accordance with 5 U.S.C.
552(a)(4).

(7) Extension of time to consider re-
quests and to consider administrative ap-
peals. In unusual circumstances, as
specified in this paragraph, the time
limits prescribed in either paragraphs
(d) (5) or (6) of this section may be ex-
tended by written notice to the person
making a request for a record or a
copy, setting forth the unusual cir-
cumstances for such extension and the
date on which a determination is ex-
pected to be dispatched. No such notice
shall specify a date that would result
in an extension for more than ten busi-
ness days, except as provided in para-
graph (d)(8) of this section. As used in
this paragraph, ‘‘unusual cir-
cumstances’’ means, but only to the
extent reasonably necessary to the
proper processing of the particular re-
quest:

(i) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request. (Many records of the Commis-
sion are stored in Federal Records Cen-
ters in accordance with law—including
many of the documents which have
been on file with the Commission for
more than 2 years—and cannot be made
available for several days after a re-
quest has been made. Other records
may temporarily be located at a re-
gional or district office of the Commis-
sion. Any person who has requested for
personal examination a record stored
at the Federal Records Center or tem-
porarily located in a regional or dis-

trict office of the Commission will be
notified when and where the record will
be made available to him. Any person
who has ordered a copy of such record
will be provided with a copy as soon as
practicable). Some records have been
disposed of in accordance with the
Commission’s Records Control Sched-
ule (17 CFR 200.80(f)).

(ii) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request. (While every reasonable effort
will be made fully to comply with each
request as promptly as possible on a
first-come, first-served basis, work
done to search for, collect and appro-
priately examine records in response to
a request for a large number of records
will be contingent upon the avail-
ability of processing personnel in ac-
cordance with an equitable allocation
of time to all members of the public
who have requested or wish to request
records.)

(iii) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components within the Commis-
sion having substantial subject-matter
interest therein.

(8) Inability to meet time limits. If a re-
quest for records cannot be processed
within the time prescribed under para-
graph (d)(7) of this section, the Com-
mission shall so notify and give the re-
quester an opportunity to modify the
request so that it may be processed
within that time or to arrange an al-
ternative time for processing the re-
quest or a modified request.

(i) Records in use for another member of
the public. Any record being inspected
by or copied for another member of the
public will be made available as soon
as practicable.

(ii) Records in use by a member of the
Commission or its staff. Although every
effort will be made to make a record in
use by a member of the Commission or
its staff available when requested, it
may occasionally be necessary to delay
making such a record available when
doing so at the time the request is
made would seriously interfere with

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00060 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



61

Securities and Exchange Commission § 200.80

the work of the Commission or its
staff.

(iii) Missing or lost records. Any person
who has requested a record or copy will
be notified if the record sought cannot
be found. If he so requests, he will be
notified if it should subsequently be lo-
cated.

(9) Misdirected written requests. The
Commission cannot assure that a time-
ly or satisfactory response will be
given to written requests for inspection
or copies of records that are directed to
the Commission other than in the man-
ner prescribed in paragraphs (d) (1) and
(2) of this section. Any staff member
who receives a written request for
records should promptly forward the
request to the Freedom of Information
Act Officer. Misdirected requests for
records will be considered to have been
received for purposes of paragraph (d)
of this section only when they have
been actually received by the Freedom
of Information Act Officer. The Com-
mission will not entertain any appeal
from an alleged denial or failure to
comply with a misdirected request, un-
less it is clearly shown that the request
was in fact received by the Freedom of
Information Act Officer.

(e) Fees for records services. A current
schedule of fees for record services, in-
cluding locating, reviewing, and mak-
ing records available, attestations and
copying, appears in appendix E to this
subpart D, 17 CFR 200.80e. Copies of the
current schedule of fees may also be
obtained upon request made in person,
by telephone or by mail from the pub-
lic reference room or at any regional or
district office of the Commission.

(1) Services provided without charge.
Generally, up to one-half hour of staff
time devoted to searching for and re-
viewing Commission records will be
provided without charge. Where a re-
quest for records pursuant to the Free-
dom of Information Act is determined
not to serve a commercial purpose as
defined in paragraph (e)(10)(ii) of this
section, a total of two staff hours of
search and review and one hundred
pages of duplication as defined in para-
graphs (e)(9)(i), (e)(9)(ii) and (e)(9)(iii)
of this section, respectively, shall be
made available without charge in the
form most economical for the govern-
ment.

(2) Services for which fees are charged.
For records available through the Com-
mission’s public reference facilities, re-
questors may make arrangements for
duplication in accordance with provi-
sions of the Commission’s dissemina-
tion contract. Copies of that contract,
which contain tables of charges, may
be inspected in the public reference
room, 450 Fifth Street, NW., Room 1024,
Washington, DC. A complete schedule
of services offered by the contractor
and fees charged for those services is
available through the Commission’s
public reference facilities. Fees for
services provided in connection with
requests made pursuant to the Free-
dom of Information Act shall be as-
sessed as set out in appendix E to this
section and in keeping with guidelines
and procedures described in paragraphs
(e)(9) and (e)(10) of this section.

(3) Requests requiring large expendi-
tures. A request for Commission records
may state that the requesting person is
willing to pay fees up to a stated limit
for services to be provided in locating,
reviewing and making available re-
quested records. In such circumstances,
no work will be done that will result in
fees beyond the stated limit without
further written authorization. If no
limit is initially stated by the person
requesting records or copies, services
in locating and making available the
requested records will not be done so as
to exceed fees of $28 (exclusive of appli-
cable copying charges) without the ex-
press written authorization by the re-
questing person, and he will be so in-
formed.

(4) Waiver or reduction of fees. (i) The
Office of Freedom of Information and
Privacy Act Operations may waive or
reduce search, review, and duplication
fees if:

(A) Disclosure of the requested
records is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment; and

(B) Disclosure is not primarily in the
commercial interest of the requester.

(ii) The Office of Freedom of Informa-
tion and Privacy Act Operations will
determine whether disclosure is likely
to contribute significantly to public
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understanding of the operations or ac-
tivities of the government based upon
four factors:

(A) Whether the subject of the re-
quested records concerns the oper-
ations and activities of the Federal
government;

(B) Whether the requested records
are meaningfully informative on those
operations or activities so that their
disclosure would likely contribute to
increased public understanding of spe-
cific operations or activities of the
government;

(C) Whether disclosure will con-
tribute to the understanding of the
public at large, rather than the under-
standing of the requester or a narrow
segment of interested persons; and

(D) Whether disclosure would con-
tribute significantly to public under-
standing of the governmental oper-
ations or activities.

(iii) The Office of Freedom of Infor-
mation and Privacy Act Operations
will determine whether disclosure of
the requested records is not primarily
in the commercial interest of the re-
quester based upon two factors:

(A) Whether disclosure would further
any commercial interests of the re-
quester; and

(B) Whether the public interest in
disclosure is greater than the request-
er’s commercial interest.

(iv) If only a portion of the requested
records satisfies both the requirements
for a waiver or reduction of fees, a
waiver or reduction of fees will be
granted for only that portion.

(v) A request for a waiver or reduc-
tion of fees may be a part of a request
for records. Such requests should ad-
dress all the factors identified in para-
graphs (e)(4)(ii) and (e)(4)(iii) of this
section.

(vi) Denials of requests for a waiver
or reduction of fees may be appealed to
the General Counsel in accordance with
the procedure set forth in paragraph
(d)(6) of this section.

(5) Records obtained from Federal
Records Centers. When, to fill a request
for inspection or copying, records are
required to be obtained from a Federal
Records Center, fees, in addition to
those provided on the Commission’s
current schedule of fees, will be
charged to the extent authorized or re-

quired by rules or regulations promul-
gated by the National Archives and
Records Administration.

(6) Attestations. In addition to any
other fees or charges which may apply,
a fee will be charged for records attes-
tations as provided in the Commis-
sion’s current schedule of fees. The seal
of the Commission will be affixed to all
attestations without additional charge.

(7) Copying services. Copies of records
filed with or retained by the Commis-
sion, or portions thereof, will be pro-
vided subject to fees established by
agreement between the Commission
and a private contractor as set forth in
the Commission’s current schedule of
fees and, where applicable, procedures
and guidelines for Freedom of Informa-
tion Act requests as set out in para-
graphs (e)(9) and (e)(10) of this section.

(i) Facsimile copies. Requests for fac-
simile copies may be made either in
person at the Commission’s Wash-
ington, DC, Northeast, or Midwest pub-
lic reference rooms, or by mail ad-
dressed to the Securities and Exchange
Commission, Public Reference Room,
450 Fifth Street, NW., room 1024, Wash-
ington, DC 20549. The contractor will
send copies directly to the purchaser
unless attestation is requested. Per-
sons who request copies of documents
through the public reference room will
be billed by the contractor at regulated
prices, and will be billed separately by
the Commission for search, review and
attestation charges, if any. Copies of
documents requested directly from the
contractor or from any other informa-
tion service or vendor are not subject
to regulated prices. Special classes of
copying services, such as telecopies,
not listed herein or in the current
schedule of fees posted in the public
reference room, are not provided or
regulated by the Commission, but may
be obtained from private vendors at
market prices.

(ii) Microfiche copies. A contractor
also makes available to the public
microfiche copies of certain public doc-
uments on file with the Commission, at
prices and on terms governed by its
contract with the Commission. Micro-
fiche services include subscription
microfiche service on an annual basis.
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Microfiche subscription prices are reg-
ulated by the Commission whether re-
quested through the public reference
room or directly from the contractor.
Certain other microfiche services are
provided at prices that are regulated
by the Commission only if ordered
through the Commission’s public ref-
erence room. The Commission will ac-
cept only subscription requests made
in writing, although the contractor
may elect to accept subscription re-
quests by telephone. All microfiche
subscription charges are payable di-
rectly to the contractor, whether
placed through the Commission or not.
Information concerning the types and
cost of regulated microfiche services
may be obtained by writing to the
Commission at its public reference
room located at 450 Fifth Street, NW.,
room 1024, Washington, DC 20549.

(iii) Transcripts of public hearings.
Copies of the transcripts of recent pub-
lic hearings may be obtained from the
reporter subject to the fees established
annually by contract between the Com-
mission and the reporter. Copies of
that contract, which contains tables of
charges, may be inspected in the public
reference room, 450 Fifth Street, NW.,
Room 1024, Washington, D.C. and in
each regional and district office. Copies
of other public transcripts may be ob-
tained, in the manner of other Commis-
sion records, subject to the charges re-
ferred to in paragraph (e)(7)(i) of this
section.

(8) Releases and publications. (i) The
Commission’s decisions, reports, or-
ders, rules and regulations are pub-
lished initially in the form of releases
and distributed.

(ii) The Commission publishes daily
the SEC News Digest, which summarizes
the releases published by the Commis-
sion each day, contains Commission
announcements, and lists certain fil-
ings with the Commission. The Com-
mission publishes weekly the SEC
Docket, which prints the full text of
every Commission release.

(iii) The Commission publishes an an-
nual report to the Congress which sets
forth the results of the Commission’s
operations during the past fiscal year
under the various statutes committed
to its charge. Copies may be obtained
from the Superintendent of Docu-

ments, U.S. Government Printing Of-
fice, Washington, DC 20402.

(iv) The Commission also makes
other information in the fields of secu-
rities and finance, including economic
studies, available to the public through
the issuance of releases on specific sub-
ject matters.

(v) A classification of the releases
available from the Commission appears
below as appendix B to this section.
Other publications available from the
Commission are set forth in appendix C
to this section. Copies of rules, regula-
tions, and miscellaneous publications
set forth in appendix D to this section
may be purchased from the Super-
intendent of Documents, U.S. Govern-
ment Printing Office, Washington, DC
20402.

(9) Fees for services required for proc-
essing Freedom of Information Act Re-
quests. In cases where records are re-
quested pursuant to the Freedom of In-
formation Act and according to proce-
dures set forth in paragraph (d)(1) of
this section, fees shall be charged as
set out in the Commission’s current
schedule of fees, appendix E to this sec-
tion, for services as described in the
following:

(i) Search. The term ‘‘search’’ in-
cludes all time spent looking for mate-
rial manually or by using electronic
data processing equipment that is re-
sponsive to a request, as distinguished
from ‘‘review’’ as defined at paragraph
(e)(9)(ii) of this section. Searching for
requested and specifically identified in-
formation, as described in paragraph
(d)(1) of this section, includes the cost
of staff time devoted to the search as
indicated in appendix E to this section
and direct costs for use of Commission
electronic data processing equipment.

(ii) Review. The term ‘‘review’’ refers
to the process of examining documents
located in response to a request to de-
termine whether any portion of any
document is permitted to be withheld
pursuant to provisions of the Freedom
of Information Act. It also includes
processing any documents for disclo-
sure, e.g., doing all that is necessary to
excise material from and otherwise
prepare them for release.

(iii) Duplication. The term ‘‘duplica-
tion’’ refers to producing paper or
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microform copies of records. The Com-
mission shall charge for duplication as
established by agreement between the
Commission and a private contractor.
These charges are currently set out in
appendix E to this section. Such
charges shall be set so as not to exceed
the direct cost that would be incurred
by the Commission if it were to per-
form such services itself, as calculated
to include the salary of operators, the
cost of reproduction machinery, the
cost of material and any other direct
costs incurred by the Commission in
copying materials responsive to a Free-
dom of Information Act request.

(iv) Partial exemption from fee provi-
sions. No fees shall be charged for the
first two hours of search time and the
first one hundred pages of materials for
requesters described in paragraphs
(e)(10)(i) and (e)(10)(iii) of this section.

(v) Minimum fee. Fees will not be
charged if the normal cost of collecting
a fee would be equal to or greater than
the fee itself.

(10) Classification of Freedom of Infor-
mation Act requesters for purposes of as-
sessing fees. Parties requesting records
pursuant to the Freedom of Informa-
tion Act will be classified and charged
fees described in appendix E to this sec-
tion as follows:

(i) The following types of requesters
shall be charged for duplication of
records as described in paragraph
(e)(9)(iii) of this section as qualified in
paragraph (e)(9)(iv) of this section:
Educational institutions requesting in-
formation for purposes of scholarly re-
search; non-commercial scientific in-
stitutions requesting information for
purposes of scientific research; and rep-
resentatives of the news media request-
ing information concerning current
events or matters of current interest to
the general public.

(ii) Commercial requesters, defined
as parties other than those mentioned
in paragraph (e)(10)(i) of this section
who are requesting information to be
used in any way which could reason-
ably be expected to result in corporate
or personal financial gain or profit,
shall be charged for search, review and
duplication of records as described in

paragraphs (e)(9)(i), (e)(9)(ii) and
(e)(9)(iii), respectively, of this section.

(iii) All parties other than those de-
scribed in paragraphs (e)(10)(i) and
(e)(10)(ii) of this section requesting ac-
cess to such records shall be charged
for search and duplication of records as
described in paragraphs (e)(9)(i) and
(e)(9)(iii) of this section, respectively,
as qualified in paragraph (e)(9)(iv) of
this section.

(11) Appeal of classification. Classifica-
tion under the provisions of paragraph
(e)(10) of this section may be appealed
to the General Counsel in accordance
with the procedure set forth in para-
graph (d)(6) of this section.

(12) Aggregation of requests. If the
Freedom of Information Act Officer
reasonably believes that a requester or
group of requesters acting in concert is
attempting to divide one request into a
series of requests for the purpose of
evading the assessment of fees, those
requests may be aggregated and
charges assessed accordingly.

(13) Advance payment. The Freedom of
Information Act Officer may require
advance payment of fees expected to be
incurred in connection with a request,
but only when the subject requester
has failed to make timely payment in
the past, or when the estimated proc-
essing costs exceed $250.00 and the re-
quester has no previous payment
records or has failed to make timely
payment in the past. Processing in
such cases shall be delayed until ad-
vance payment is received and statu-
tory time limits will be appropriately
extended.

(14) Interest on unpaid bills. On the
31st day following the date of a bill to
a requester, the Commission may begin
assessing interest on the unpaid
amount at the rate prescribed in sec-
tion 3717 of title 31 of the U.S. Code. In-
terest will accrue from the date of the
bill.

[40 FR 8799, Mar. 3, 1975]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 200.80, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.
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§ 200.80a Appendix A—Documentary
materials available to the public.

[See footnotes at end of table]

Description Pursuant to sec-
tion—

Securities Act of 1933

Registration statement providing financial
and other information concerning securi-
ties offered for public sale, filed under
Regulation C (17 CFR 230.400 et seq.).

6

Prospectuses (selling circulars) in connec-
tion with registration statement.

10

Periodic reports (annual, quarterly, and
current) to keep reasonably current the
information in registration statement.

(1)

Requests for extension of time to file infor-
mation, document, or report.

(2)

Reports of sales of registered securities
and use of proceeds thereunder by first
time registrants.

19(a), 20(a)

Report by issuers of securities quoted on
NASDAQ Inter-Dealer Quotation System.

(1)

Preliminary data (prospectus, circular let-
ters, etc.) to oil offering (Regulation B)
(17 CFR 230.300 et seq.).

3(b)

Offering sheets for oil or gas rights and
royalties under Regulation B for exemp-
tion from registration provisions (17 CFR
230.300 et seq.).

3(b)

Notifications of exemption from registration
filed under Regulation A, E, and F (17
CFR 230.251, 230.601, 230.651 et seq.).

3(b)

Offering circulars and written advertise-
ments or other communications under
Regulations A, E, and F (17 CFR
230.251, 230.601, 230.651 et seq.).

3(b)

Report of sales and use of proceeds (Reg-
ulations A and E) (17 CFR 230.251,
230.601 et seq.).

3(b)

Consent by non-resident to service of
process (Regulation A) (17 CFR
230.251 et seq.).

3(b)

Application for relief from disability under
Regulations A and F (17 CFR 230.651
et seq.).

3(b)

Notice of proposed resale of restricted se-
curities and resale of securities by con-
trol persons (17 CFR 230.144).

4(1), 4(4)

Notice of proposed sale by non-controlling
person of restricted securities of issuers
which do not satisfy all of the conditions
of Rule 144 (17 CFR 230.237).

3(b)

Notice of sale of securities by closely held
issuers (issuers with 100 or less bene-
ficial owners) other than investment
companies, registered or required to be
registered under the Investment Com-
pany Act of 1940 (17 CFR 230.240).

3(b)

[See footnotes at end of table]

Description Pursuant to sec-
tion—

Securities Exchange Act of 1934

Registration statement (securities listed on
a national securities exchange).

12(b)

Registration statement (securities traded
over-the-counter).

12(g)

Exemption from section 12(g), 13, 14, 15,
or 16.

12(h)

[See footnotes at end of table]

Description Pursuant to sec-
tion—

Information by a foreign issuer temporarily
exempt from section 12(g).

12(g)(3)

Certification of exchange approving securi-
ties for listing and registration.

12(d)

Periodic reports (annual, quarterly and
current) to keep current the information
in the above registration statements.

13(a)

Request for extension of time to file infor-
mation, document, or report.

12(b)

Correspondence between the Commission
and registrants that are delinquent in fil-
ing certain required reports.

13(a), 15(d)

Report by issuers of securities quoted on
NASDAQ Inter-Dealer Quotation System.

15(d), 13(a)

Certificate of termination of Registration
for a class of security.

(3)

Notices of suspension of trading ............... 12(d)
Application to withdraw or strike a security

from listing and registration on a na-
tional securities exchange.

12(d)

Notification by an exchange of the admis-
sion to trading of a substituted or addi-
tional class of security.

12(a)

Definitive proxy soliciting materials filed
under Regulation 14A (17 CFR
240.14a–1 et seq.).

14(a)

Distribution of information to security hold-
ers from whom proxies are not solicited
filed under Regulation C (17 CFR
230.400 et seq.).

14(c)

Acquisitions, tender offers and solicita-
tions. (17 CFR 240.14d–1 et seq.).

13(d), 14(d)

Initial statement of beneficial ownership of
equity securities by officers, directors
and principal stockholders of issuers
having listed equity securities; and
changes in such ownership.

16(a)

Application for permission to extend un-
listed trading privileges, notification of
changes, and notification of termination
or suspension.

12(f)

Application for registration as a broker and
dealer, and amendments or supple-
ments to such application.

15(b)

Reports of financial condition of registered
brokers and dealers.

17

Application for registration as a transfer
agent and amendments to such applica-
tion.

17A(c)

Application for registration as a municipal
securities dealer.

15B(a)

Application for registration or exemption as
a securities information processor.

11A(b)

Application for registration or exemption as
a clearing agency.

17A(b)

Irrevocable appointment of agent for serv-
ice of process, pleadings and other pa-
pers.

23(a)

Notice by non-resident broker or dealer
specifying address of place in United
States where copies of books and
records are located and undertaking to
furnish to Commission, upon demand,
copies of books and records he is re-
quired to maintain.

17

Subordination agreements ......................... 15
Initial assessment and information form for

registered brokers and dealers not
members of a registered national securi-
ties association.

15(b)(8)
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[See footnotes at end of table]

Description Pursuant to sec-
tion—

Annual assessment and information form
for registered brokers and dealers not
members of a registered national securi-
ties association.

15(b)(8)

Reports of market makers and other reg-
istered broker-dealers in securities trad-
ed on national securities exchanges.

17(a)

Reports by registered brokers and dealers
who are OTC Market in Makers in any
OTC Margin Securities.

17(a)

Proposed rule changes by all self-regu-
latory organizations.

19(b)

Notice as to stated policies, practices and
interpretations of self-regulatory organi-
zations.

19(b)

Application by an exchange for registration
or exemption from registration as a na-
tional securities exchange.

6(a)

Annual amendments and supplemental
material filed to keep reasonably current
the information contained in application
for registration or exemption.

6(e)

Record disposal plan of national securities
exchanges.

17

Application for listing securities on an ex-
empted exchange.

12(b)

Periodic reports to keep reasonably cur-
rent the information contained in appli-
cation for listing securities on exempted
exchange.

13

Certification of exempted exchange ap-
proving securities for listing.

12(d)

Application for registration as a national
securities association or affiliated securi-
ties association.

15A

Annual supplement consolidated to keep
reasonably current the information in the
above application.

15A

Report of changes in membership status
of any of its members required of na-
tional securities exchanges and reg-
istered national securities associations.

17, 19

Application by a national securities asso-
ciation or a broker or dealer for admis-
sion or continuance of a broker or deal-
er as member of a national securities
association, notwithstanding a disquali-
fication under section 15A(b)(4).

15A(b)(4)

Application for review of disciplinary action
or denial of membership by registered
securities association.

15A(g)

Reports on stabilizing activities pertaining
to a fixed price offering of securities reg-
istered or to be registered under the Se-
curities Act of 1933, or offered or to be
offered pursuant to an exemption under
Regulation A (17 CFR 230.251 et seq.),
or being or to be otherwise offered if ag-
gregate offering price exceeds $500,000.

17

Plans by exchanges authorizing payment
of special commission in connection
with a distribution of securities on ex-
changes.

10

Suspensions of trading of securities other-
wise than on a national securities ex-
change.

15(c)(5)

Annual and supplemental reports of the
Municipal Securities Rulemaking Board.

17

[See footnotes at end of table]

Description Pursuant to sec-
tion—

Public Utility Holding Company Act of 1935

Notification of registration and registration
statement by public utility holding com-
panies providing financial and other in-
formation concerning the issue and sale
of securities.

5(a), 5(b)

Annual reports by registered holding com-
panies to keep reasonably current infor-
mation in the registration statement.

5(d)

Application for an order of the Commis-
sion declaring registrant has ceased to
be a holding company.

5(d)

Statement by a person employed or re-
tained by a registered holding company
or subsidiary thereof, of subject matter
in respect of which retained or em-
ployed; and annual statement thereafter.

12(i)

Application for exemption from provisions
of the Act and applications for declara-
tory orders regarding status of company
under Act by holding companies, sub-
sidiaries, and other companies.

2(a)(3), 2(a)(4),
2(a)(7)(B),
2(a)(8)(B),
3(a), (b)

Twelve-month statement by bank claiming
exemption under the Act.

3(a), (d)

Application for approval of mutual service
company or declaration with respect to
organization and conduct of business of
subsidiary service company.

13(b)

Statement executed by financial institution
authorizing representative to serve as
officer or director of holding company or
subsidiary, filed by representative.

17(c)

Initial statement of beneficial ownership of
securities filed by officers and directors
of registered public utility holding com-
panies, and changes in such ownership.

17(a)

Annual reports by mutual and subsidiary
service companies.

13

Application by interested persons for ap-
proval of reorganization plans required
in court proceedings for reorganization
of registered holding companies and
subsidiaries.

11(f)

Application by or on behalf of persons re-
questing approval of payment of fees,
expenses or remuneration for services
rendered in connection with a pro-
ceeding in reorganization in a U.S.
Court involving registered holding com-
panies or subsidiaries.

11(f)

Notices of intention regarding proposed
sale of securities and other assets not
requiring filing of application or declara-
tion.

11, 12(d), 12(f)

Statements in justification of fees and ex-
penses proposed to be paid.

6(b), 7, 9, 10,
12(d)

Reports to stockholders by registered
holding company or subsidiary thereof
and annual reports submitted by reg-
istered holding company or subsidiary
thereof to a State commission covering
operations not reported to Federal
Power Commission.

14, 15

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00066 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



67

Securities and Exchange Commission § 200.80a

[See footnotes at end of table]

Description Pursuant to sec-
tion—

Trust Indenture Act of 1939

Statement of eligibility and qualification of
corporations or individuals as trustees
under qualified indenture under which
debt security has been or is to be
issued.

305, 307

Application for qualification of indenture
under which security (bonds, deben-
tures, notes and similar debt securities)
has been or is to be issued.

307

Application for exemption from provisions
of the Act in certain cases.

304(c), (d)

Application re conflict of interest of trust-
ees.

310(b)(1)

Reports by indenture trustee to indenture
security holders with respect to eligibility
and qualification under section 310.

313

Application relative to affiliations between
trustees and underwriters.

310(b)(3),
310(b)(6)

[See footnotes at end of table]

Description Pursuant to sec-
tion—

Investment Advisers Act of 1940

Application for registration as investment
adviser or to amend or supplement such
an application.

203(c), 204

Application for exemption and other relief 206A
Irrevocable appointment of agent for serv-

ice of process, pleadings and other pa-
pers.

211(a)

Notice by non-resident investment adviser
specifying address of place in United
States where copies of books and
records are located, or.

204

Undertaking by non-resident investment
adviser to furnish to Commission, upon
demand, copies of any books or records
he is required to maintain.

204

[See footnotes at end of table]

Description Pursuant to sec-
tion—

Investment Company Act of 1940

Notification of registration of investment
company, and registration statement
covering an offering of securities of in-
vestment company evidencing an inter-
est in a portfolio of securities in which
the investment company invests.

8(a), 8(b)

Periodic reports (annual and quarterly) to
keep reasonably current the information
in above registration statement.

30(a), 30(b)(1)

Periodic or interim reports to security hold-
ers of registered investment companies.

30(b)(2)

Application for order of the Commission
determining registrant has ceased to be
an investment company.

8(f)

Fidelity bond, resolution of board of direc-
tors, notice of cancellation or termi-
nation of bond for officers and employ-
ees of investment companies who have
access to its securities or funds.

17(g)

[See footnotes at end of table]

Description Pursuant to sec-
tion—

Waiver of indemnification of officers and
directors of investment companies.

17(h), 17(i)

Report of independent auditors examining
records of investment companies.

17(f)

Application by other than registrant for
order of Commission declaring cor-
porate name of registrant is misleading
or deceptive.

35(d)

Request by company for certificate to be
issued to Secretary of Treasury.

(4)

Proxy soliciting material ............................. 20(a) 5

Initial statement of beneficial ownership of
securities by officers, directors and other
specified insiders of registered closed-
end investment companies, and
changes in such ownership.

30(f)

Application for exemption from provisions
of the Act and other relief.

2(a)(9), 3(b)(2),
6 (b), (c), (d),
7 (d), 10 (e),
(f), 11 (a), (c),
12 (d) (1),
(d)(2), 14(a),
15 (a), 16(a),
17 (a), (b), (d),
(e), 18(i),
22(d), 23 (b)
(5), (c)(3),
24(d), 26(a)
(2)(C), 28(c),
35(d), and oth-
ers.

Statement of transactions—exemption
from provisions of section 10(f).

10(f)

Application for an ineligible person to
serve as officer, director, etc. of a reg-
istered investment company.

9(b)

Request for advisory report of the Com-
mission relating to the reorganization of
registered investment company.

25(b)

Report of repurchase of its own securities
by a closed-end company.

23(c)

Sales literature regarding securities of cer-
tain investment companies.

24(b)

Statement of the Federal Savings and
Loan Corporation relating to the exemp-
tion of certain issuers.

6(a)(4)

Report submitted pursuant to an order of
the Commission.

Documents and records resulting from de-
rivative or representative law suits.

33

Footnotes:
1 Section 15(d)—Securities Exchange Act of 1934.
2 Section 12(b)—Securities Exchange Act of 1934.
3 Section 12(g)—Securities Exchange Act of 1934.
4 Section 851(e)(1) of the Internal Revenue Code of 1954 is

applicable.
5 Regulation 14 under the Securities Exchange Act of 1934

is applicable (17 CFR 240.14a–1 et seq.).

Miscellaneous

Requests or petitions that a change in the
Commission’s rules, regulations or forms be
made; comments on proposed rules, regula-
tions or forms; issuance, amendment or re-
peal of rules, regulations or forms promul-
gated under the various Acts administered
by the Commission.

Requests for no-action and interpretative
letters and responses thereto.
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Transcripts of proceedings in public hear-
ings including testimony, exhibits received
in evidence, intermediate decisions, oral ar-
guments, motions, briefs, exceptions.

Commission findings, opinions, orders, rul-
ings and notices issued for public release.

Final opinions of the Commission, includ-
ing concurring and dissenting opinions, as
well as orders made by the Commission in
the adjudication of cases.

A record of the final votes of each member
of the Commission in every Commission pro-
ceedings concluded after July 1, 1967.

Hearings and comments on proposed rules
or statements of policy, etc., except where
the writer requests that his comments not be
made public.

Periodic reports filed by the International
Bank for Reconstruction and Development
under Regulation BW—Rules 1 to 4, section
15(a) of the Bretton Woods Agreement Act
(17 CFR part 285).

Periodic reports filed by the Inter-Amer-
ican Development Bank, pursuant to Regula-
tion IA (17 CFR part 286) adopted pursuant to
section 11(a) of the Inter-American Bank
Act.

Periodic reports filed by the Asian Devel-
opment Bank, pursuant to Regulation AD (17
CFR part 287) adopted pursuant to section
11(a) of the Asian Development Bank Act.

Copies of papers filed in court, and papers
and documents received from courts, are pri-
marily for the use of the Commission attor-
neys and other members of the staff. These
may not always be complete and accurate
and may contain nonpublic staff notations.
However, in appropriate situations, with the
approval of the Office of the General Coun-
sel, examination of such material may be
made or copies obtained as a matter of cour-
tesy.

Statements of policy and interpretations
which have been adopted by the Commission
and are not published in the FEDERAL REG-
ISTER.

Administrative staff manuals and instruc-
tions to the staff that affect a member of the
public.

Reports by the Commission to the Con-
gress as a whole.

Notices of Commission meetings an-
nounced to the public as described in
§ 200.403; announcements of Commission ac-
tion to close a meeting, or any portion there-
of, as described in § 200.404(b) and § 200.405(c);
and certifications by the General Counsel,
pursuant to § 200.406, that a Commission
meeting, or any portion thereof, may be
closed to the public.

[41 FR 44696, Oct. 12, 1976, as amended at 42
FR 14693, Mar. 16, 1977]

§ 200.80b Appendix B—SEC releases.
Free mailing list distribution of releases

has been discontinued by the Commission be-

cause of rising costs and staff limitations.
However, the texts of all releases under the
various Acts, the corporate reorganization
releases, and the litigation releases are con-
tained in the SEC Docket, which may be pur-
chased through the Superintendent of Docu-
ments as described in § 200.80c of this part.
The Statistical series releases are contained
in the SEC Monthly Statistical Review, which
also can be obtained by purchase through the
Superintendent of Documents.

[40 FR 1009, Jan. 6, 1975, as amended at 49 FR
12686, Mar. 30, 1984; 52 FR 24148, June 29, 1987;
52 FR 48193, Dec. 21, 1987]

§ 200.80c Appendix C—Rules and mis-
cellaneous publications available
from the Government Printing Of-
fice.

(a) The current rules of the Commission
are not published by the Commission in pam-
phlet form. All SEC public rules and regula-
tions, including its Rules of Practice, are
contained in title 17 of the Code of Federal
Regulations, which also is available for pur-
chase from the Superintendent of Docu-
ments, Government Printing Office, Wash-
ington, DC 20402. New rules and rules
changes, and other Commission releases, ex-
cept statistical releases, also are published
in the FEDERAL REGISTER as they are adopt-
ed.

(b) Copies of the following miscellaneous
publications may be purchased from the Su-
perintendent of Documents, Government
Printing Office, Washington, DC 20402. Please
address to him directly all inquiries, orders
and payments concerning the following pub-
lications:

1. Reports.
SEC Annual Report to the Congress.
2. Periodicals.
Official Summary. A monthly summary of

securities transactions and holdings reported
under the provisions of the Securites Ex-
change Act of 1934, the Public Utility Hold-
ing Company Act of 1935, and the Investment
Company Act of 1940 by officers, directors,
and certain other persons.

SEC Monthly Statistical Review. A monthy
publication containing data on round-lot and
odd-lot share volume in stock exchanges,
OTC volume in selected securities, block dis-
tributions, securities registrations and offer-
ings, net change in corporate securities out-
standing, working capital of U.S. corpora-
tions, assets of non-insured pension funds,
Rule 144 filings and 8K reports.

Directory of Companies Filing Annual Re-
ports with the Securities and Exhange Com-
mission under the Securities Exchange Act
of 1934. Published annually. Lists companies
alphabetically and classified by industry
groups according to the Standard Industrial
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Classification Manual of the Bureau of the
Budget.

[40 FR 1010, Jan. 6, 1975, as amended at 49 FR
12686, Mar. 30, 1984; 52 FR 24148, June 29, 1987;
52 FR 48193, Dec. 21, 1987]

§ 200.80d Appendix D—Other publica-
tions available from the Commis-
sion.

(a) Limited amounts of the following mate-
rials among others are available free of
charge upon request to the Commission’s
Publications Section, Public Reference
Branch, 202–272–7460:

Work of the Securities and Exchange Com-
mission.

Blank copies of all forms used under each
of the Acts administered by the Commission.

(b) Facsimile copies of other SEC publica-
tions which are out of print may be obtained
through the Commission’s Public Reference
Section, at the cost of the copying service to
be performed by the commercial copier em-
ployed to do the copying. Purchasers of cop-
ies will be billed by the copier. An example
of the publications which are available in
this way is the Litigation Actions and Pro-
ceedings Bulletin.

[52 FR 24148, June 29, 1987; 52 FR 48193, Dec.
21, 1987]

§ 200.80e Appendix E—Schedule of fees
for records services.

Search and review services: Up to one half
hour total—No fee. For each one half hour or
fraction thereof of chargeable service—up to
GS–11 employee performing service: $8.00;
GS–12 or above employee performing service:
$14.00.
Attestation with Commission seal: $4.00
Duplication services: The following duplica-
tion services are available. The stated time

for delivery in each case begins to run only
after receipt of the material by the con-
tractor; if files cannot immediately be made
available by the Commission, the time of
shipment will be affected.

Regular service. Paper copies of origi-
nal paper copies, or from microfiche
accessible to the contractor, will be
shipped within seven calendar days
after the contractor receives the order
and material at $0.24 per page, exclu-
sive of any applicable shipment cost
and sales taxes.

Other services. The Commission’s dissemina-
tion contractor also provides a wide range of
additional regulated dissemination services
through the Commission’s public reference
rooms. Two offsite services also are provided
at prices that are regulated: microfiche sub-
scriptions and watch services. Information
concerning the availability of all dissemina-
tion services may be obtained by writing to
the Commission’s public reference room lo-
cated at 450 Fifth Street, NW., room 1024,
Washington, DC 20549 or calling 202–272–3100.
Copies made pursuant to requests submitted
to the Commission’s public reference room
will be filled by the contractor and sent di-
rectly to the purchaser, unless attestation is
requested. The contractor will bill the pur-
chaser directly for the cost of copies plus
postage or other delivery charges, and appli-
cable taxes. Purchasers shall make full pay-
ment directly to the contractor for these
services. Search, review or attestation
charges will be billed separately by the Com-
mission.

[52 FR 24148, June 29, 1987; 52 FR 48193, Dec.
21, 1987, as amended at 55 FR 41189, Oct. 10,
1990; 57 FR 48970, Oct. 29, 1992; 58 FR 64120,
Dec. 6, 1993]

§ 200.80f Appendix F—Records control schedule.

File No. Type of filing Retention period

Securities Act of 1933

2–33 Registration statements and amendments thereto (Regula-
tion C).

30 years.

2–33 Periodic reports (annual, quarterly, current, and proxy ma-
terial).

30 years.

9– Notice of proposed resale of restricted securities and re-
sale of securities by control persons (Form 144).

21 years.

15– Notice of sale of securities pursuant to Rule 242 (Form
242). (Obsolete).

6 years.

18– Applications for exemption from section 5 registration for
interests or participations issued in connection with
Keogh Plans (section 3(a)(2)).

10 years.

19– Notice of sale of securities pursuant to section 4(6) of the
Securities Act of 1933 (Form 4(6)). (Obsolete).

6 years.

20– Offering sheets for oil or gas royalties—Regulation B
(Schedules A, B, C).

15 years.
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File No. Type of filing Retention period

20– Reports of sale (accorded confidential treatment) (Form 1–
G).

7 years.

20– Reports after termination of offering (Form 3–G) ................ 7 years.
21– Notice of sale for offerings under Regulation D and section

4(6) (Form D).
6 years.

24– Notification of exemption from registration (Regulation A) .. Until completion or termination of offering
plus 10 years or order of the Commis-
sion permanently suspending exemp-
tion, whichever comes first.

29– Report of issuers of sale of securities deemed not to in-
volve any public offering (Form 146). (Obsolete).

6 years.

92– Application for relief from disability (Regulation A) .............. Until when final action on appeal is taken
plus 10 years.

94– Notification of exemption for assessment or assessable
stock (Regulation F).

10 years.

95– Notification of exemption for securities issued by a small
business investment company (Regulation E).

Until completion or termination of offering
plus 5 years or until order of Commis-
sion permanently suspending exemp-
tion, whichever comes first.

96– Application for relief from disability (Regulation F) .............. Until final action on appeal is taken plus
5 years.

98– Notice of proposed sale by non-controlling person of re-
stricted securities of issuers which do not satisfy all of
the conditions of Rule 144.

6 years.

100– Notification of exemption pursuant to Rule 236 .................. 6 years.

Securities Exchange Act of 1934

0–1 Registration statements (sections 12(b) and 12(g), exemp-
tions thereunder).

30 years.

0–1 Periodic reports (annual, quarterly, current and proxy ma-
terials).

30 years.

3– Applications for continuance in membership and applica-
tions for review of disciplinary actions (self-regulatory or-
ganizations).

10 years.

4–281 Consolidated quotation system plan and amendments ....... For as long as plan remains approved
plus 6 years.

4–208 Intermarket trading system plan and amendments ............. For as long as plan remains approved
plus 6 years.

5– Acquisitions, tender offers and solicitations ......................... 20 years.
6– Reports of beneficial ownership of securities (Forms 3, 4,

& 5).
6 years.

7– Applications for permission to extend unlisted trading privi-
leges and related applications pursuant to Rule 12(f).

10 years.

8– Applications for registration as broker, dealer, municipal
securities broker, or government securities broker or
dealer and related reports.

For as long as broker-dealer is reg-
istered with the Commission plus 50
years.

8–00–2A Annual audit report (fiscal or calendar year basis) (Form
X–17A–5). (Non-public) Supplemental report detailing
Securities Investor Protection Corporation assessment
payment or overpayments (Rule 17a–5). (Non-public).

For as long as broker-dealer is reg-
istered with the Commission plus 13
years.

8–00–2A–19 Reports of changes in membership of any of its members
required of national securities exchanges and registered
national securities associations (Form X–17A–19). (Pub-
lic).

For as long as broker-dealer is reg-
istered with the Commission plus 6
years.

8–00–3X Examination/inspection reports of brokers and dealers, in-
vestment companies and investment advisors
1. Exam reports:

a. Home Office .............................................................. 13 years.
b. Regional Offices ....................................................... 13 years.

2. Exam workpapers ......................................................... 13 years.
8–00–9 Uniform application for securities and commodities indus-

try representative and/or agent; certification for associ-
ated persons engaged in securities activities outside the
jurisdiction of the United States; annual assessment
form for registered brokers and dealers not members of
a registered national securities association (Forms U–4,
SECO 2–F, SECO–4, 5).

For as long as broker-dealer is reg-
istered with the Commission plus 50
years.

8–2A10 Annual report of revenue and expenses filed by exchange
members, brokers and dealers (Form X–17A–10). (Ob-
solete).

10 years.
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File No. Type of filing Retention period

8–2A12 Report by registered brokers and dealers who are over-
the-counter market makers in any OTC margin securi-
ties (Form X–17A–12).

6 years.

8–2A16(1), –2A16(2) Notification by qualified market makers at least five busi-
ness days before such broker-dealers obtain third mar-
ket maker exempt credit pursuant to Regulation U; and
quarterly report by broker and dealer, who during a cal-
endar quarter is or has been qualified as a third market
maker (Forms X–17A–16(1); X–17A–16(2)) (Obsolete).

6 years.

8–2A17 Quarterly report filed by every broker-dealer block posi-
tioner who has filed a notice pursuant to paragraph (a)
of Rule 17a–17 (Form X–17A–17) (Obsolete).

6 years.

10– Applications by an exchange for registration as a national
securities exchange.

For as long as exchange is registered
with the Commission plus 6 years.

13– Applications for listing securities on an exempted ex-
change, periodic reports.

10 years.

14– Annual reports of issuers having securities listed on an ex-
empted exchange.

10 years.

16– Application for registration as a national securities associa-
tion or affiliated securities associations.

For as long as association is registered
with the Commission plus 6 years.

17– Reports on stabilizing activities (Form X–17A–1). (Obso-
lete).

6 years.

23– Applications for exemption pursuant to paragraph (g) of
Rule 11Aa3–1.

Until closed plus 6 years.

26– Plans by exchanges authorizing payment of special com-
mission in connection with a distribution of securities on
exchanges (Rule 10b–2(d)).

For as long as exchange is registered
with the Commission plus 50 years.

27– Applications for exemption from section 13(f) ..................... 10 years.
28– Reports by institutional investment managers of informa-

tion with respect to accounts over which they exercise
discretion. (Form 13F).

4 years.

80– Annual and supplemental reports of Municipal Securities
Rulemaking Board (Rule 17a–21).

Indefinitely (contingent).

81– Exemptions from registration under section 12(g) ............... 10 years.
82– Exemptions—American depositary receipts ........................ 10 years.
83–1 Periodic reports and related correspondence by the Inter-

American Development Bank.
3 years.

83–2 Periodic reports by the Asian Development Bank ............... 3 years.
84– Application for registration as a transfer agent (non-bank)

and amendments thereto.
For as long as transfer agent is reg-

istered with the Commission plus 50
years.

85– Application for registration as a transfer agent (bank) and
amendments thereto (Form TA–1).

For as long as transfer agent is reg-
istered with the Commission plus 50
years.

86– Application for registration as a municipal securities dealer
which is a bank or separately identifiable department or
division of a bank (Form MSD).

For as long as municipal securities deal-
er is registered with the Commission
plus 50 years.

87– Application for registration as a securities information proc-
essor and amendments thereto (Form SIP).

For as long as securities information
processor is registered with the Com-
mission plus 50 years.

88– Application for exemption as a securities information proc-
essor correspondence.

For as long as securities information
processor is registered with the Com-
mission plus 50 years.

89– Waiver for foreign issuers furnished by American deposi-
tary receipts; waiver of information furnished by Amer-
ican depositary receipts regarding foreign issuers for
Form F–6; waiver of Rule 12g3–2(b) reporting require-
ments, annual reports to shareholders, F–6 waiver,
proxy.

10 years.

89– Other waivers for foreign issuers furnished by American
depositary receipts..

3 years.

128–8 Reports of disciplinary actions by stock exchanges (Rule
19d–1).

6 years.

205–3c Reports of disciplinary actions by NASD (Rule 19d–1) ....... 6 years.
500– Suspension of trading of securities other than on a na-

tional securities exchange.
10 years.

600– Applications for registration as a (non-bank) clearing agen-
cy; amendments thereto.

For as long as clearing agency is reg-
istered with the Commission plus 50
years.

600–9 Reports of disciplinary actions by clearing agencies (Rule
19d–1).

6 years.

601– Applications for exemption from registration as a (non-
bank) clearing agency.

For as long as clearing agency has re-
porting requirements with the Commis-
sion plus 20 years.
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File No. Type of filing Retention period

SR Proposed rule changes and notice as to stated policies
and interpretations by self-regulatory organizations.

For as long as self-regulatory organiza-
tion is registered with the Commission
plus 6 years.

XX Reports for missing, lost or counterfeit securities (Form X–
17F–1A).

Indefinitely.

Public Utility Holding Company Act of 1935

12– Statements pursuant to section 12(i) by persons employed
or retained by a registered holding company or sub-
sidiary thereof (Forms U–12(I)–A & B).

2 years.

30– Notification and registration by public utility holding compa-
nies, annual supplements.

For as long as holding company has re-
porting requirements with the Commis-
sion plus 10 years.

31– Statement of exemption from the Act by Commission order For as long as company relies on ex-
emption plus 10 years.

32– Exemption of purchaser, assignee, etc. of leased facilities
(Form U7D).

Until lease is terminated or cancelled
plus 5 years.

33–1 Annual statement by banks holding public utility securities
but claiming exemption under Rule 3.

2 years.

34– Annual statement by banks holding public utility securities
but claiming exemption under Rule 3 (Form U–3A3–1).

2 years.

37– Applications and declarations for authorization of service
companies (Form U–13–1).

For as long as service company is part
of a registered holding company plus 5
years.

38– Statement under Rule 70(a)(1) executed by financial au-
thorizing representative to serve as officer/director of
holding company, filed by representative.

For as long as officer/director serves
plus 3 years.

40– Certificates of notification by registered holding companies
and subsidiaries of security issues exempted from sec-
tion 6(a) by section 6(b) or exempt under Rule 47(b)
and not the subject of an order of the Commission
(Form U–6B–2).

3 years.

49– Annual report by mutual and subsidiary service companies
(Form U–13–60).

For as long as service company is part
of a registered holding company sys-
tem plus 15 years.

50– Order granting or withdrawing exemptions from rules and
related correspondence.

Until close plus 3 years.

52– Application for approval or reorganization under section
11(f).

Until closed plus 3 years.

54– Divestment of securities, assets or control (section 11(e)) Until closed plus 3 years.
55– Application for approval of fees incurred in connection with

plan under section 11(f).
Until closed plus 3 years.

59– Simplification of corporate structure, sections 11(b) (1) and
(2).

Until closed plus 3 years.

62– Report by an affiliate service company or one engaged
principally in the performance of services (Form U–13E–
1).

For as long as service company is part
of a registered holding company sys-
tem plus 4 years.

68– Declaration with respect to solicitations regarding reorga-
nizations of registered holding companies or subsidi-
aries subject to Rule 62 (Form U–R–1).

10 years.

69– Annual statements by holding companies claiming exemp-
tion pursuant to Rule 2 (intrastate or predominantly op-
erating companies (Form U–3A–2).

2 years.

70– Applications and declarations pursuant to sections 6(b), 7,
9, 9(c)(3), 10, 12(b), 12(c), 12(d), 12(f) and applicable
rules thereunder (Form U–1).

Until closed plus 3 years.

72– Report of communication with stockholders ........................ 2 years.

Trust Indenture Act of 1939

22– Statements of eligibility and qualification of corporations or
individuals as trustees under qualified indenture under
which debt security has been or is to be issued and ex-
emptions thereto.

Until indenture is terminated or cancelled
plus 30 years.

25– Applications relative to affiliations between trustees and
underwriters (Rule 10b–3).

Until applicable indenture is terminated
or cancelled plus 33 years.

93– Reports of indenture trustee to indenture security holders
with respect to eligibility and qualification under Section
310.

1 year.
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File No. Type of filing Retention period

Investment Advisers Act of 1940

801– Application for registration as investment adviser and re-
lated correspondence.

For as long as investment adviser is reg-
istered with the Commission plus 9
years.

803– Application for exemption from registered and other relief For as long as investment adviser con-
ducts business under an exemption
plus 6 years.

Investment Company Act of 1940

90– Notice of sales of securities by closed-end issuers (issuers
with 100 or less beneficial owners) other than invest-
ment companies, registered or required to be registered.

6 years.

811– Notifications and registration statements ............................. For as long as registrant is registered
with the Commission plus 30 years.

811– Periodic reports (annual, quarterly, semi-annual, proxy ma-
terial).

10 years.

812– Applications for exemption and other relief ......................... 10 years.
812– Application by foreign management investment companies

for order permitting registration.
For as long as registrant has reporting

requirement with the Commission plus
33 years.

813– Applications for exemption of an employee’s security com-
pany (Section (b)).

For as long as registrant has reporting
requirement with the Commission plus
33 years.

814– Notice of intent to elect to be subject to sections 55 and
65.

2 years from filing date.

814– Notification of withdrawal of election to be subject to sec-
tions 55 through 65.

2 years from filing date.

814– Notification of election to be subject to sections 55 through
65.

30 years or for as long as a class of the
issuer’s equity securities is registered
under the Securities Exchange Act of
1934 plus 10 years, whichever comes
first.

816– Request for advisory report re reorganization of registered
investment company (17 CFR 270.02), and related cor-
respondence.

6 years.

817– Report of repurchase of securities by closed-end invest-
ment company.

6 years.

818– Sales literature regarding securities of certain investment
companies.

6 years.

819– Statement of the Federal Savings and Loan Corporation
relating to the exemption of certain issuers.

6 years.

820– Reports showing that companies have complied with re-
quirements of the rule in purchasing new issues of se-
curities from underwriters.

6 years.

821– Reports by registered small business investment compa-
nies and affiliated banks, with respect to investments.

10 years from date of such action(s).

Miscellaneous Files and Reports

3– Disciplinary proceedings (broker-dealer and investment
adviser).

25 years.

3– Administrative proceeding stop orders ................................ For as long as registrant has reporting
requirement with the Commission plus
30 years.

4– 102(e) proceedings (previously 2(e) proceedings) (chaned
to 3–).

25 years.

4– Miscellaneous studies, general conferences, roundtable,
etc., authorized by the Commission.

25 years.

111– Federal government agencies miscellaneous correspond-
ence.

30 years.

119– Securities violation files (information regarding persons
against whom actions were reported on charges of vio-
lating state or federal laws in the purchase and sale of
securities.

Until date of last reported action plus 10
years.

122–2 Members of Congress (inquiries relating to various sub-
jects).

1 year after expiration of term in office.

122–3 Correspondence and other materials between the various
Senate Committees and the Commission.

30 years.

122–4 Correspondence and other materials between the various
House Committees and the Commission.

30 years.
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File No. Type of filing Retention period

122–6 Correspondence and other materials between Congres-
sional Commissions and Joint Committees and the
Commission.

30 years.

123–13 Correspondence relating to the development of a Cana-
dian Extradition Treaty.

30 years.

124– Stock exchanges (General Correspondence) ...................... For as long as exchange is registered
with the Commission.

124–1 Legislation and Laws: Drafts and comments concerning
suggested amendments to the various Acts adminis-
tered by the Commission.

30 years.

124–6
124–11
124–20
124–7, 124–7a Subject files—Drafts, comments and correspondence con-

cerning proposed legislation submitted by the Senate
and the House to the Commission for comment.

30 years.

124–7b Drafts of bills not yet reported in Congress that are sub-
mitted to the Commission for comment.

30 years.

132–3 General Correspondence—Active companies. Inquiries
and complaints concerning companies registered under
the various Acts administered by the Commission.

10 years.

132–3 General Correspondence—Inactive companies (no longer
required to file reports with the Commission). Inquiries
and complaints concerning companies registered under
the various Acts administered by the Commission.

6 years.

132–3 General Correspondence—Miscellaneous. Requests for in-
terpretation of rules and regulations under the Acts ad-
ministered by the Commission.

6 years.

140– Drafts, internal memoranda, correspondence concerning
rules and regulations under each of the Acts adminis-
tered by the Commission.

30 years.

206–, 207– to 215–,
917–

Reorganization proceedings under Chapters IX, X, XI of
the Bankruptcy Act in which the Commission partici-
pates.

30 years.

265– Advisory Committees established by the Commission (cor-
respondence, questionnaires, reports).

30 years.

Confidential treatment
materials

Periodic reports and other materials containing contracts,
commercial and financial information, disclosure of
which would impair the value thereof, submitted under
confidential cover.

10 years.

CHR SEC Chairman’s Subject Case Files ................................... 20 years.
CHR SEC Chairman’s Chronological Files for Period 1972 to

Present.
Chairman’s tenure in office plus 3 years.

CHR SEC Chairman’s General Subject File ................................ Chairman’s tenure in office plus 3 years.
COMM SEC Commissioners’ Files (excluding Chairman), 1934 to

Present.
Commissioner’s tenure in office plus 1

year.
ENF Investigative Case Files—Closed ........................................ Until closed plus 25 years.
ENF Investigative Case Files—Inactive ....................................... Until inactive plus 25 years.
LIT Litigation files:

1. Briefs ............................................................................ 25 years.
2. File contents other than briefs ..................................... 10 years.

S7 Issuance, amendment or rescission of rules under the var-
ious Acts—public comments and views, transcript of
hearings, correspondence.

30 years (permanent).

XX Reports of internal inquiries:
1. Supporting documentation ........................................... Until date of final action plus 5 years, if

no report is issued, or until date of
final report plus 5 years.

2. Final reports ................................................................. 5 years.

[60 FR 50091, Sept. 28, 1995]

§ 200.81 Publication of interpretative,
no-action and certain exemption
letters and other written commu-
nications.

(a) Except as provided in paragraphs
(b) and (c) of this section, every letter
or other written communication re-

questing the staff of the Commission to
provide interpretative legal advice
with respect to any statute adminis-
tered by the Commission or any rule or
regulation adopted thereunder; or re-
questing a statement that, on the basis
of the facts stated in such letter or
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other communication, the staff would
not recommend that the Commission
take any enforcement action; or re-
questing an exemption, on the basis of
the facts stated in such letter, from the
provisions of the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.) or any
rule or regulation thereunder, where
the issuance of an order granting such
exemption does not require public no-
tice and an opportunity for hearing; to-
gether with any written response
thereto, shall be made available for in-
spection and copying by any person as
soon as practicable after the response
has been sent or given to the person re-
questing it.

(b) Any person submitting such letter
or other written communication may
also submit therewith a request that it
be accorded confidential treatment for
a specified period of time, not exceed-
ing 120 days from the date the re-
sponse, together with a statement set-
ting forth the considerations upon
which the request for such treatment is
based. If the staff determines that the
request is reasonable and appropriate
it will be granted and the letter or
other communication will not be made
available for public inspection or copy-
ing until the expiration of the specified
period. If it appears to the staff that
the request for confidential treatment
should be denied, the staff shall so ad-
vise the person making the request and
such person may withdraw the letter or
other communication within 30 days
thereafter. In such case, no response
will be sent or given and the letter or
other communication shall remain in
the Commission’s files but will not be
made public. If such letter or other
communication is not so withdrawn, it
shall be deemed to be available for pub-
lic inspection and copying together
with any written response thereto.

NOTE: All letters or other written commu-
nications requesting interpretative advice, a
no-action position, or an exemption shall in-
dicate prominently, in a separate caption at
the beginning of the request, each section of
the Act and each rule to which the request
relates. If more than one section or rule is
involved, a separate copy of the request shall
be submitted for each section or rule in-
volved and an additional copy for the use of
the staff of the Commission.

(c) This section shall not apply, how-
ever, to letters of comment or other
communications relating to the accu-
racy or adequacy of any registration
statement, report, proxy, or informa-
tion statement or other document filed
with the Commission, or relating to
the extent to which such statement, re-
port, or document complies with any
applicable requirement. Further, this
section shall not apply to applications
or other written communications filed
pursuant to § 240.24b–2 that relate to
objections to public disclosure of infor-
mation filed with the Commission or
any exchange.

[35 FR 17779, Nov. 19, 1970, as amended at 53
FR 12413, Apr. 14, 1988; 53 FR 32605, Aug. 26,
1988]

§ 200.82 Public availability of mate-
rials filed pursuant to § 240.14a–8(d)
and related materials.

Materials filed with the Commission
pursuant to Rule 14a–8(d) under the Se-
curities Exchange Act of 1934 (17 CFR
240.14a–8(d)), written communications
related thereto received from any per-
son, and each related no-action letter
or other written communication issued
by the staff of the Commission, shall be
made available to any person upon re-
quest for inspection or copying.

[37 FR 20558, Sept. 30, 1972]

§ 200.83 Confidential treatment proce-
dures under the Freedom of Infor-
mation Act.

(a) Purpose. This section provides a
procedure by which persons submitting
information in any form to the Com-
mission can request that the informa-
tion not be disclosed pursuant to a re-
quest under the Freedom of Informa-
tion Act, 5 U.S.C. 552. This section does
not affect the Commission’s right, au-
thority, or obligation to disclose infor-
mation in any other context. This sec-
tion is procedural only and does not
provide rights to any person or alter
the rights of any person under the
Freedom of Information Act or any
other applicable statute or regulation.

(b) Scope. The provisions of this sec-
tion shall apply only where no other
statute or Commission rule provides
procedures for requesting confidential
treatment respecting particular cat-
egories of information (see, e.g., 17 CFR
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240.24b–2) or where the Commission has
not specified that an alternative proce-
dure be utilized in connection with a
particular study, report, investigation,
or other matter. The provisions of this
section shall not apply to any record
which is contained in or is part of a
personnel, medical or similar file relat-
ing to a Commission member or em-
ployee which would normally be ex-
empt from disclosure pursuant to sec-
tion 552(b)(6) of title 5, U.S. Code.

(c) Written request for confidential
treatment to be submitted with informa-
tion. (1) Any person who, either volun-
tarily or pursuant to any requirement
of law, submits any information or
causes or permits any information to
be submitted to the Commission, which
information is entitled to confidential
treatment and for which no other spe-
cific procedure exists for according
confidential treatment, may request
that the Commission afford confiden-
tial treatment under the Freedom of
Information Act to such information
for reasons of personal privacy or busi-
ness confidentiality, or for any other
reason permitted by Federal law, and
should take all steps reasonably nec-
essary to ensure, as nearly as prac-
ticable, that at the time the informa-
tion is first received by the Commis-
sion (i) it is supplied segregated from
information for which confidential
treatment is not being requested, (ii) it
is appropriately marked as confiden-
tial, and (iii) it is accompanied by a
written request for confidential treat-
ment which specifies the information
as to which confidential treatment is
requested.

(2) A person who submits a record to
the Commission for which he or she
seeks confidential treatment must
clearly mark each page or segregable
portion of each page with the words
‘‘Confidential Treatment Requested by
[name]’’ and an identifying number and
code, such as a Bates-stamped number.
In his or her written confidential treat-
ment request, the person must refer to
the record by identifying number and
code.

(3) In addition to giving a copy of any
written request for confidential treat-
ment to the Commission employee re-
ceiving the record in question, the per-
son requesting confidential treatment

must send a copy of the request (but
not the record) by mail to the Office of
Freedom of Information and Privacy
Act Operations, SEC, Operations Cen-
ter, 6432 General Green Way, Alexan-
dria, VA 22312–2413. The legend ‘‘FOIA
Confidential Treatment Request’’ must
clearly and prominently appear on the
top of the first page of the written re-
quest, and the written request must
contain the name, address, and tele-
phone number of the person requesting
confidential treatment. The person re-
questing confidential treatment is re-
sponsible for informing the Office of
Freedom of Information and Privacy
Act Operations promptly of any
changes in address, telephone number,
or representation.

(4) In some circumstances, such as
when a person is testifying in the
course of a Commission investigation
or providing a record requested in the
course of a Commission examination or
inspection, it may be impracticable to
submit a written request for confiden-
tial treatment at the time the record is
first given to the Commission. In no
circumstances can the need to comply
with the requirements of this section
justify or excuse any delay in submit-
ting any record to the Commission.
The person testifying or otherwise sub-
mitting the record must inform the
Commission employee receiving it, at
the time the record is submitted or as
soon thereafter as possible, that he or
she is requesting confidential treat-
ment. The person must then submit a
written confidential treatment request
within 30 days from the date of the tes-
timony or the submission of the record.
Any confidential treatment request
submitted under this paragraph must
also comply with paragraph (c)(3) of
this section.

(5) Where confidential treatment is
requested by the submitter on behalf of
another person, the request must iden-
tify that person and provide the tele-
phone number and address of that per-
son or the person’s responsible rep-
resentative if the submitter would be
unable to provide prompt substan-
tiation of the request at the appro-
priate time.

(6) No determination on a request for
confidential treatment will be made
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until the Office of Freedom of Informa-
tion and Privacy Act Operations re-
ceives a request for disclosure of the
record.

(7) A confidential treatment request
will expire ten years from the date the
Office of Freedom of Information and
Privacy Act Operations receives it, un-
less that Office receives a renewal re-
quest before the confidential treatment
request expires. The renewal request
must be sent by mail to the Office of
Freedom of Information and Privacy
Act Operations, SEC, Operations Cen-
ter, 6432 General Green Way, Alexan-
dria, VA 22312–2413, and must clearly
identify the record for which confiden-
tial treatment is sought. A renewal re-
quest will likewise expire ten years
from the date that Office receives it,
unless that Office receives another
timely renewal request which complies
with the requirements of this para-
graph.

(8) A confidential treatment request
shall be nonpublic. If an action is filed
in a Federal court, however, by either
the Freedom of Information requester
(under 5 U.S.C. 552(a)(4) and
§ 200.80(d)(6)) or by the confidential
treatment requester (under paragraph
(e)(5) of this section), the confidential
treatment request may become part of
the court record.

(d) Substantiation of request for con-
fidential treatment. (1) If it is deter-
mined that records which are the sub-
ject of a request for access under the
Freedom of Information Act are also
the subject of a request for confidential
treatment under this rule and no other
grounds appear to exist which would
justify the withholding of the records
[e.g., Freedom of Information Act Ex-
emption 7(A), 5 U.S.C. 552(b)(7)(A)], the
Commission’s Freedom of Information
Act Officer promptly shall so inform
the person requesting confidential
treatment or, in the case of a request
made on behalf of a person other than
the submitter, the person identified as
able to provide substantiation, by tele-
phone, facsimile or certified mail and
require that substantiation of the re-
quest for confidential treatment be
submitted in ten calendar days. Failure
to submit a written substantiation
within ten calendar days from the time
of notification, or any extension there-

of, may be deemed a waiver of the con-
fidential treatment request and the
confidential treatment requester’s
right to appeal an initial decision de-
nying confidential treatment to the
Commission’s General Counsel as per-
mitted by paragraph (e) of this section.

(2) Substantiation of a request for
confidential treatment shall consist of
a statement setting forth, to the ex-
tent appropriate or necessary for the
determination of the request for con-
fidential treatment, the following in-
formation regarding the request:

(i) The reasons, concisely stated and
referring to specific exemptive provi-
sions of the Freedom of Information
Act, why the information should be
withheld from access under the Free-
dom of Information Act;

(ii) The applicability of any specific
statutory or regulatory provisions
which govern or may govern the treat-
ment of the information;

(iii) The existence and applicability
of any prior determinations by the
Commission, other Federal agencies, or
a court, concerning confidential treat-
ment of the information;

(iv) The adverse consequences to a
business enterprise, financial or other-
wise, that would result from disclosure
of confidential commercial or financial
information, including any adverse ef-
fect on the business’ competitive posi-
tion;

(v) The measures taken by the busi-
ness to protect the confidentiality of
the commercial or financial informa-
tion in question and of similar infor-
mation, prior to, and after, its submis-
sion to the Commission;

(vi) The ease or difficulty of a com-
petitor’s obtaining or compiling the
commercial or financial information;

(vii) Whether the commercial or fi-
nancial information was voluntarily
submitted to the Commission and, if
so, whether and how disclosure of the
information would tend to impede the
availability of similar information to
the Commission;

(viii) The extent, if any, to which
portions of the substantiation of the
request for confidential treatment
should be afforded confidential treat-
ment; and
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(ix) Such additional facts and such
legal and other authorities as the re-
questing person may consider appro-
priate.

(e) Appeal from initial determination
that confidential treatment is not war-
ranted. (1) In a preliminary decision,
which shall be sent by mail or fac-
simile, or both, the Office of Freedom
of Information and Privacy Act Oper-
ations will inform the confidential
treatment requester whether it intends
to grant confidentiality in whole or in
part and give the requester ten cal-
endar days from the date of the pre-
liminary decision to submit supple-
mental arguments if the requester dis-
agrees with the preliminary decision. A
final decision, which shall also be sent
by mail or facsimile, or both, no sooner
than ten calendar days from the date of
the preliminary decision, shall inform
the Freedom of Information Act re-
quester and the confidential treatment
requester of his or her right to appeal
an adverse decision to the Commis-
sion’s General Counsel within ten cal-
endar days from the date of the final
decision. Records, which the Freedom
of Information and Privacy Act Officer
determines to be releasable, may be re-
leased to the Freedom of Information
Act requester ten calendar days after
the date of the final decision. However,
if within those ten calendar days, the
Freedom of Information and Privacy
Act Officer receives an appeal from the
confidential treatment requester, he or
she shall inform the Freedom of Infor-
mation Act requester that an appeal is
pending and that the records will not
be released until the appeal is resolved.

(2) Any appeal of a denial of a request
for confidential treatment shall be in
writing, and shall be clearly and promi-
nently identified on the envelope or
other cover and at the top of the first
page by the legend ‘‘FOIA Confidential
Treatment Appeal.’’ The appeal must
be sent by mail to the Office of Free-
dom of Information and Privacy Act
Operations, SEC, Operations Center,
6432 General Green Way, Alexandria,
VA 22312–2413, or by facsimile (703–914–
1149). A copy of the appeal must be
mailed to the General Counsel, Securi-
ties and Exchange Commission, 450
Fifth Street, NW., Washington, DC
20549. The person requesting confiden-

tial treatment may supply additional
substantiation of the request for con-
fidential treatment in connection with
the appeal to the General Counsel.

(3) The General Counsel shall have
the authority to consider all appeals
from decisions of the Freedom of Infor-
mation Act Officer with respect to con-
fidential treatment. All appeals taken
under this section will be considered by
the General Counsel as expeditiously as
circumstances permit. Although other
procedures may be employed, to the ex-
tent possible, the General Counsel will
decide the matter on the basis of the
affidavits and other documentary evi-
dence submitted by the interested per-
sons and such other information as is
brought to the attention of the General
Counsel. The General Counsel shall
also have the authority to enter and
vacate stays under the circumstances
set forth in paragraph (e)(5) of this sec-
tion. In appropriate cases the General
Counsel may, in his or her sole and un-
fettered discretion, refer appeals and
questions concerning stays under para-
graph (e)(5) of this section to the Com-
mission for decision.

(4) If it is determined that confiden-
tial treatment is not warranted with
respect to all or any part of the infor-
mation in question, the person request-
ing confidential treatment will be so
informed by telephone, if possible, with
a facsimile or certified mail letter di-
rected to the person’s last known ad-
dress. Disclosure of the information
under the Freedom of Information Act
will occur ten calendar days after no-
tice to the person requesting confiden-
tial treatment, subject to any stay en-
tered pursuant to paragraph (e) (5) of
this section.

(5) If within that ten calendar day pe-
riod the General Counsel has been noti-
fied that the person requesting con-
fidential treatment has commenced an
action in a Federal court concerning
the determination to make such infor-
mation publicly available, the General
Counsel will stay making the public
disclosure of the information pending
final judicial resolution of the matter.
The General Counsel may vacate a stay
under this section either on his or her
own motion or at the request of a per-
son seeking access to the information
under the Freedom of Information Act.
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If the stay is vacated, the information
will be released under the Freedom of
Information Act ten calendar days
after the person requesting confiden-
tial treatment is notified of this action
by telephone, if possible, with a fac-
simile or certified mail letter sent to
the person’s last known address, unless
the court orders otherwise.

(f) Initial determination that confiden-
tial treatment is warranted. If it is deter-
mined by the Commission’s Freedom of
Information Act Officer that confiden-
tial treatment is warranted, the person
submitting the information and the
person requesting access to the infor-
mation under the Freedom of Informa-
tion Act will be so informed by mail.
The person requesting access, pursuant
to the Freedom of Information Act,
will also be informed of the right to ap-
peal the determination to the General
Counsel. Any such appeal must be
taken in accordance with the provi-
sions of the Freedom of Information
Act and Commission rules thereunder.
See 17 CFR 200.80(d)(6).

(g) Confidential treatment request and
substantiation as nonpublic. Any con-
fidential treatment request and sub-
stantiation of it shall be nonpublic. If
an action is filed in a Federal court,
however, by either the Freedom of In-
formation Act requester (under 5
U.S.C. 552(a)(4) and § 200.80(d)(6)) or by
the confidential treatment requester
(under paragraph(e)(5) of this section),
both request and substantiation may
become part of the public court record.

(h) Effect of no prior request for con-
fidentiality. (1) If access is requested
under the Freedom of Information Act
to information which is submitted to
the Commission on or after October 20,
1980 with respect to which no request
for confidential treatment has been
made pursuant to either paragraph
(c)(1) or (c)(5) of this section, it will be
presumed that the submitter of the in-
formation has waived any interest in
asserting an exemption from disclosure
under the Freedom of Information Act
for reasons of personal privacy or busi-
ness confidentiality, or for other rea-
sons.

(2) Notwithstanding paragraph (h)(1)
of this section, in appropriate cir-
cumstances, any person who would be
affected by the public disclosure of in-

formation under the Freedom of Infor-
mation Act may be contacted by Com-
mission personnel to determine wheth-
er the person desires to make a request
for confidential treatment. Any re-
quest for confidential treatment that is
asserted in response to such inquiry
shall be made in accordance with pro-
visions of this section.

(i) Extensions of time limits. Any time
limit under this section may be ex-
tended in the discretion of the Com-
mission, the Commission’s General
Counsel, or the Commission’s Freedom
of Information Act Officer for good
cause shown.

(j) Electronic filings. Confidential
treatment requests shall be submitted
in paper format only, whether or not
the person making the request is an
electronic filer.

(k) In their discretion, the Commis-
sion, the Commission’s General Coun-
sel, and the Freedom of Information
Act Officer may use alternative proce-
dures for considering requests for con-
fidential treatment.

[45 FR 62421, Sept. 19, 1980, as amended at 47
FR 20289, May 12, 1982; 58 FR 14659, Mar. 18,
1993; 65 FR 55184, 55185, Sept. 13, 2000]

Subpart E [Reserved]

Subpart F—Code of Behavior
Governing Ex Parte Commu-
nications Between Persons
Outside the Commission and
Decisional Employees

AUTHORITY: 15 U.S.C. 77s, 78w, 79t, 77sss,
80a–37, 80b–11; 5 U.S.C. 557.

§ 200.110 Purpose.
This code is adopted in conformity

with section 4 of the Government in
the Sunshine Act, Pub. L. 94–409, and is
designed to insulate the administrative
process from improper influence.

[42 FR 14690, Mar. 16, 1977]

§ 200.111 Prohibitions; application;
definitions.

(a) Prohibited communications. In any
agency proceeding which is subject to
this subpart, except to the extent re-
quired for the disposition of ex parte
matters as authorized by law:
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(1) No interested person outside the
agency shall make or knowingly cause
to be made to any member of the Com-
mission or decisional employee an ex
parte communication relevant to the
merits of the proceeding; and

(2) No member of the Commission or
decisional employee shall make or
knowingly cause to be made to any in-
terested person outside the agency an
ex parte communication relevant to
the merits of the proceeding.

(b) Proceedings to which prohibitions
apply. This subpart shall apply to all
proceedings subject to 5 U.S.C. 557(a),
including suspension proceedings insti-
tuted pursuant to the provisions of
Regulations A, B, E, and F of the Secu-
rities Act of 1933 (§ 230.251 et seq. of this
chapter), all review proceedings insti-
tuted pursuant to section 19(g) of the
Securities Exchange Act of 1934, and all
other proceedings where an evidentiary
hearing has been ordered pursuant to a
statutory provision or rule of the Com-
mission and where the action of the
Commission must be taken on the basis
of an evidentiary record. In addition,
this subpart shall apply to any other
proceeding in which the Commission so
orders.

(c) Period during which prohibitions
apply. (1) The prohibitions in § 200.111
(a) shall begin to apply when the Com-
mission issues an order for hearing;
Provided,

(i) That in suspension proceedings
pursuant to Regulations A, B, E and F
of the Securities Act of 1933 (§ 230.251 et
seq. of this chapter), these prohibitions
shall commence when the Commission
enters an order temporarily suspending
the exemption; and

(ii) That in proceedings under section
19(d) of the Securities Exchange Act of
1934 these prohibitions shall commence
from the time that a copy of an appli-
cation for review has been served by
the Secretary upon the self-regulatory
organization; and

(iii) In no case shall the prohibitions
in § 200.111(a) begin to apply later than
the time at which a proceeding is no-
ticed for hearing unless the person re-
sponsible for the communication has
knowledge that it will be noticed, in
which case the prohibitions shall apply
beginning at the time of his or her ac-
quisition of such knowledge.

(2) The prohibitions in § 200.111(a)
shall continue until the time to file a
petition for rehearing from the final
order of the Commission has expired.
In the event a petition for rehearing is
filed, these prohibitions shall cease if
and when the petition for rehearing is
denied.

(3) The Commission may, by specific
order entered in a particular pro-
ceeding, determine that these prohibi-
tions shall commence from some date
earlier than the time specified in this
paragraph (c) or shall continue until a
date subsequent to the time specified
herein.

(d) Definitions. As used in this sub-
part:

(1) Ex parte communication means an
oral or written communication not on
the public record with respect to which
reasonable prior notice to all partici-
pants to the proceeding is not given,
but it shall not include requests for
status reports on any matter or pro-
ceeding. In addition, an ex parte com-
munication shall not include:

(i) Any written communication of
which copies are served by the commu-
nicator contemporaneously with the
transmittal of the communication in
accordance with requirements of Rule
150 of the Commission’s Rules of Prac-
tice, § 201.150 of this chapter, upon all
participants to the proceeding (includ-
ing the interested Division or Office of
the Commission); or

(ii) Any oral communication where 48
hours advance written notice is given
to all participants to the proceeding
(including the interested division of
the Commission).

(2) Participants to the proceeding
means all parties to the proceeding (in-
cluding the interested Division or Of-
fice of the Commission) and any other
persons who have been granted limited
participation pursuant to the provi-
sions of Rule 210(c) of the Commission’s
Rules of Practice, § 201.210(c) of this
chapter.

(3) Decisional employee means: (i) The
administrative law judge assigned to
the proceeding in question; and

(ii) All members of the staff of the
Office of Opinions and Review; and

(iii) The legal and executive assist-
ants to members of the Commission;
and
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(iv) Any employee of the Commission
who has been specifically named by
order of the administrative law judge
or the Commission in the proceeding to
assist thereafter in making or recom-
mending a particular decision; and

(v) Any other employee of the Com-
mission who is, or may reasonably be
expected to be, involved in the
decisional process of the proceeding.

[42 FR 14690, Mar. 16, 1977, as amended at 60
FR 32795, June 23, 1995]

§ 200.112 Duties of recipient; notice to
participants.

(a) Duties of recipient. A member of
the Commission or decisional employee
who receives, or who make or know-
ingly causes to be made, a communica-
tion prohibited by this section, or who
receives or makes a communication
which he or she concludes should, in
fairness, be brought to the attention of
all participants to the proceeding, shall
transmit to the Commission’s Sec-
retary, who shall place on the public
record of the proceeding:

(1) All such written communications;
and

(2) Memoranda stating the substance
of all such oral communications; and

(3) All written responses, and memo-
randa stating the substance of all oral
responses, to the materials described in
paragraphs (a) (1) and (2) of this sec-
tion.

(b) Notice to participants. The Sec-
retary shall send copies of the commu-
nication to all participants to the pro-
ceeding with respect to which it was
made, and shall notify the communi-
cator of the provisions of this code pro-
hibiting ex parte communications. If
the communications are from persons
other than participants to the pro-
ceedings or their agents, and the Sec-
retary determines that it would be too
burdensome to send copies of the com-
munications to all participants be-
cause: (1) The communications are so
voluminous, or (2) the communications
are of such borderline relevance to the
issues of the proceedings, or (3) the par-
ticipants to the proceeding are so nu-
merous, the Secretary may, instead,
notify the participants that the com-
munications have been received, placed
in the file, and are available for exam-
ination.

(c) Post decisional communications.
Any Commission member or decisional
employee who receives a communica-
tion which would be prohibited by this
Code, but for the fact that it was re-
ceived subsequent to the date when the
prohibitions imposed hereby have
ceased to apply, shall comply with the
provisions of § 200.112(a) with respect to
such communication in the event that
he or she is to act in a decisional ca-
pacity in the same proceeding pursuant
to remand where he or she concludes,
in fairness, that such communication
should be brought to the attention of
all participants to the proceeding.

[42 FR 14691 Mar. 16, 1977]

§ 200.113 Opportunity to respond;
interception.

(a) Opportunity to respond. All partici-
pants to a proceeding may respond to
any allegations or contentions con-
tained in a prohibited ex parte commu-
nication placed in the public record in
accordance with § 200.112. Such re-
sponses shall be included in the public
record.

(b) Interception of communications. All
written communications addressed to
the Commission respecting a pro-
ceeding will be deemed to be commu-
nications to the staff of the interested
division and will be directed to that di-
vision by the Commission’s mail room.
A Commission member or decisional
employee may instruct any of his as-
sistants who are nondecisional employ-
ees to intercept any communication di-
rected to him which might appear to
violate this Code and authorize them
either to transmit any such written
communication to the staff of the in-
terested division of the Commission, if
it appears from the contents of the
communication that the intent of the
sender is consistent with such action,
or to return the communication to the
sender.

[28 FR 4447, May 3, 1963, as amended at 42 FR
14691, Mar. 16, 1977]

§ 200.114 Sanctions.
(a) Discipline of persons practicing be-

fore the Commission. The Commission
may, to the extent not prohibited by
law, censure, suspend, or revoke the
privilege to practice before it of any
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person who makes, or solicits the mak-
ing of, an unauthorized ex parte com-
munication.

(b) Adverse action on claim. Upon re-
ceipt of a communication knowingly
made or knowingly caused to be made
by a party in violation of this subpart,
the Commission, administrative law
judge, or other employee presiding at
the hearing may, to the extent con-
sistent with the interests of justice and
the policy of the underlying statutes,
require the party to show cause why
his claim or interest in the proceeding
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of such violation.

(c) Discipline of Commission employees.
The Commission may censure, suspend,
or dismiss any Commission employee
who violates the prohibitions or re-
quirements of this Code.

[28 FR 4447, May 3, 1963, as amended at 42 FR
14691, Mar. 16, 1977]

Subpart G—Plan of Organization
and Operation Effective Dur-
ing Emergency Conditions

AUTHORITY: 15 U.S.C. 77s, 78w, 79t, 77sss,
80a–37, 80b–11, unless otherwise noted.

Section 200.203 is also issued under 15
U.S.C. 78d, 78d–1.

SOURCE: 28 FR 6970, July 9, 1963, unless oth-
erwise noted.

§ 200.200 Purpose.
This subpart describes the plan of or-

ganization and operation which will be
observed by the Securities and Ex-
change Commission in discharging its
duties and responsibilities in the event
of a national emergency as defined in
the following section.

(Sec. 4, 48 Stat. 885, as amended; 15 U.S.C.
78d, sec. 1, 76 Stat. 394; 15 U.S.C. 78d–1. Reor-
ganization Plan No. 10 of 1950; 3 CFR, 1949–
1953 Comp., p. 1006)

§ 200.201 Emergency conditions, effec-
tive date, and duration.

For the purposes of this subpart,
emergency conditions shall be deemed
to commence at the time of an armed
attack upon the United States, its ter-
ritories and possessions, at the time of
official notification of the likelihood or
imminence of such attack, or at a time

specified by the authority of the Presi-
dent, whichever may first occur, and
shall continue until official notifica-
tion of cessation of such conditions.
The provisions of this subpart shall be-
come operative as at the commence-
ment of emergency conditions and con-
tinue until cessation of those condi-
tions, or until the Commission shall by
notice or order resume its normal orga-
nization and operations.

(Sec. 4, 48 Stat. 885, as amended; 15 U.S.C.
78d, sec. 1, 76 Stat. 394; 15 U.S.C. 78d–1. Reor-
ganization Plan No. 10 of 1950; 3 CFR, 1949–
1953 Comp., p. 1006)

§ 200.202 Offices, and information and
submittals.

(a) During emergency conditions, the
location or headquarters of the Com-
mission shall be as designated by the
Chairman or his successor. The loca-
tion of each Regional and District Of-
fice of the Commission, if different
from the normal location, shall be as
designated by the Chairman of the
Commission or his successor, or in the
absence of communications with him,
by the Regional Director or District
Administrator for the area or his act-
ing successor.

(b) During emergency conditions, all
formal or informal requests, filings, re-
ports or other submittals shall be de-
livered to the Commission at des-
ignated offices or addressed to the Se-
curities and Exchange Commission, Of-
ficial Mail and Messenger Service,
United States Post Office Department,
Washington 25, DC.

(Sec. 4, 48, Stat. 885, as amended; 15 U.S.C.
78d, sec. 1, 76 Stat. 394; 15 U.S.C. 78d–1. Reor-
ganization Plan No. 10 of 1950; 3 CFR, 1949–
1953 Comp., p. 1006)

[28 FR 6970, July 9, 1963, as amended at 59 FR
5944, Feb. 9, 1994]

§ 200.203 Organization, and delega-
tions of authority.

(a) During emergency conditions, the
respective functions and responsibil-
ities of the Commissioners, the Chair-
man of the Commission, and the staff
members shall be, to the extent pos-
sible, as set forth in Subpart A of this
part (§ 200.1 et seq.).

(b) Action for and in the name of the
Commission taken pursuant to this
subpart by one or more Commissioners
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or by a successor as designated in this
section shall mean and include the del-
egated authority to act for the unavail-
able or incapacitated Commissioners.

(c) Pursuant to the statutes gov-
erning the Commission, to Reorganiza-
tion Plan No. 10 of 1950, and to Pub. L.
100–181, section 308(b), 101 Stat. 1249
(1987), the following automatic delega-
tion of authority is made to provide
continuity in the event of an emer-
gency:

(1) In the absence or incapacity of the
Chairman of the Commission during an
emergency of the nature contemplated
by this subpart, the authority of the
Chairman to govern the affairs of the
Commission and to act for the Commis-
sion, as provided for by laws and by
delegations from the Commission, will
pass to the surviving successor highest
on the following list until such time as
a duly appointed Chairman of the Com-
mission is available:

(i) The Commissioners in order of se-
niority.

(ii) The General Counsel.
(iii) The Executive Director.
(iv) The Executive Assistant to the

Chairman.
(v) The Division Directors in order of

seniority.
(vi) The Regional Directors in order

of seniority.
(vii) The District Administrators in

order of seniority.
(2) If and when a commissioner pre-

viously incapacitated or otherwise un-
available, again becomes available, he
shall thereupon have all the powers
and functions he would have had if he
had not been incapacitated or other-
wise unavailable.

(d) Actions taken for and in the name
of the Commission as described above
shall be effective immediately or as
specified by the successor acting, but
shall be subject to reconsideration by
the Commissioners when the Commis-
sion has been reconstituted and is func-
tioning.

(e) Except as may be determined oth-
erwise by the Chairman or his suc-
cessor, the duties of each head of a di-
vision or office of the Commission shall
be discharged, in the absence or inca-
pacity of such person during the emer-
gency conditions, by the available staff

member next in line of succession. The
head of each division or office shall
designate the line of succession within
his division or office. If no such des-
ignation has been made or the
designatee is unavailable, such duties
shall be assumed by the available sub-
ordinate officer or employee in the par-
ticular division or office who is highest
in grade and in the event that there is
more than one such person, in length of
service with the Commission.

(Sec. 4, 48 Stat. 885, as amended; 15 U.S.C.
78d, sec. 1, 76 Stat. 394; 15 U.S.C. 78d–1. Reor-
ganization Plan No. 10 of 1950; 3 CFR, 1949–
1953 Comp., p. 1006)

[28 FR 6970, July 9, 1963, as amended at 28 FR
7672, July 27, 1963; 28 FR 14493, Dec. 31, 1963;
54 FR 40862, Oct. 4, 1989; 59 FR 5945, Feb. 9,
1994]

§ 200.204 Personnel, fiscal, and service
functions.

In the absence of unavailability of
the appropriate staff officer or his suc-
cessor, authority to effect temporary
appointments of such additional offi-
cers and employees, to classify and al-
locate positions to their proper grades,
to issue travel orders, and to effect
emergency purchases of supplies,
equipment and services shall be exer-
cised by the respective Regional Direc-
tors and District Administrators, their
deputies, or staff in line of succession,
as may be required for the discharge of
the lawful duties of the respective of-
fices.

(Sec. 4, 48 Stat. 885, as amended; 15 U.S.C.
78d, sec. 1, 76 Stat. 394; 15 U.S.C. 78d–1, Reor-
ganization Plan No. 10 of 1950; 3 CFR, 1949–
1953 Comp., p. 1006)

[28 FR 6970, July 9, 1963, as amended at 59 FR
5945, Feb. 9, 1994]

§ 200.205 Effect upon existing Commis-
sion organization, delegations, and
rules.

Except as otherwise provided herein,
all outstanding Commission organiza-
tional statements, delegations of au-
thority, orders, rules and regulations
shall remain in force and effect during
emergency conditions, subject to all
lawful requirements and such changes
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as may be authorized by or in the name
of the Chairman or the Commission.

(Sec. 4, 48 Stat. 885, as amended; 15 U.S.C.
78d, sec. 1, 76 Stat. 394, 15 U.S.C. 78d–1. Reor-
ganization Plan No. 10 of 1950; 3 CFR, 1949–
1953 Comp., p. 1006)

Subpart H—Regulations Pertaining
to the Privacy of Individuals
and Systems of Records Main-
tained by the Commission

AUTHORITY: 5 U.S.C. 552a(f), unless other-
wise noted.

Section 200.312 is also issued under Pub. L.
93–579, sec. k, 5 U.S.C. 552a(k).

Section 200.313 is also issued under Pub. L.
93–579, sec. j, 5 U.S.C. 552a(j) and sec. k, 5
U.S.C. 552a(k).

SOURCE: 40 FR 44068, Sept. 24, 1975, unless
otherwise noted.

§ 200.301 Purpose and scope.

(a) The Privacy Act of 1974, Pub. L.
93–579, 88 Stat. 1896, is based, in part,
on the finding by Congress that ‘‘in
order to protect the privacy of individ-
uals identified in information systems
maintained by Federal agencies, it is
necessary and proper for the Congress
to regulate the collection, mainte-
nance, use, and dissemination of infor-
mation by such agencies.’’ To achieve
this objective the Act, among other
things, provides, with some exceptions,
that Federal agencies shall advise an
individual upon request whether
records maintained by the agency in a
system of records pertain to the indi-
vidual and shall grant the individual
access to such records. The Act further
provides that individuals may request
amendments or corrections to records
pertaining to them that are main-
tained by the agency, and that the
agency shall either grant the requested
amendments or set forth fully its rea-
sons for refusing to do so.

(b) The Securities and Exchange
Commission, pursuant to subsection (f)
of the Privacy Act, adopts the fol-
lowing rules and procedures to imple-
ment the provisions of the Act summa-
rized above, and other provisions of the
Act. These rules and procedures are ap-
plicable to all requests for information,
access or amendment to records per-
taining to an individual that are con-

tained in any system of records that is
maintained by the Commission.

§ 200.302 Definitions.
The following definitions shall apply

for purposes of this subpart:
(a) The terms individual, maintain,

record, system of records, and routine use
are defined for purposes of these rules
as they are defined in 5 U.S.C.
552a(a)(2), (a)(3), (a)(4), (a)(5), and (a)(6).

(b) Commission means the Securities
and Exchange Commission.

§ 200.303 Times, places and require-
ments for requests pertaining to in-
dividual records in a record system
and for the identification of individ-
uals making requests for access to
the records pertaining to them.

(a) Place to make request. Any request
by an individual to be advised whether
any system of records maintained by
the Commission and named by the indi-
vidual contains a record pertaining to
him or her, or any request by an indi-
vidual for access to a record pertaining
to him or her that is contained in a
system of records maintained by the
Commission, shall be submitted by
mail to the Privacy Act Officer, SEC,
Operations Center, 6432 General Green
Way, Alexandria, VA 22312–2413, or by
facsimile (703–914–1149). All requests
will be required to be put in writing
and signed by the individual making
the request. In the case of requests for
access that are made by mail, the enve-
lope should be clearly marked ‘‘Pri-
vacy Act Request.’’

(1) Information to be included in re-
quests. Each request by an individual
concerning whether the Commission
maintains in a system of records a
record that pertains to him, or for ac-
cess to any record pertaining to the in-
dividual that is maintained by the
Commission in a system of records,
shall include such information as will
assist the Commission in identifying
those records as to which the indi-
vidual is seeking information or ac-
cess. Where practicable, the individual
should identify the system of records
that is the subject of his request by ref-
erence to the Commission’s notices of
systems of records, which are published
in the FEDERAL REGISTER, as required
by section (e)(4) of the Privacy Act, 5
U.S.C. 552a(e)(4). Where a system of
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records is compiled on the basis of a
specific identification scheme, the indi-
vidual should include in his request the
identification number or other identi-
fier assigned to him. In the event the
individual does not know the specific
identifier assigned to him, he shall pro-
vide other information, including his
full name, address, date of birth and
subject matter of the record, to aid in
processing his request. If additional in-
formation is required before a request
can be processed, the individual shall
be so advised.

(2) Verification of identity. When the
fact of the existence of a record is not
required to be disclosed under the Free-
dom of Information Act, 5 U.S.C. 552, as
amended, or when a record as to which
access has been requested is not re-
quired to be disclosed under that Act,
the individual seeking the information
or requesting access to the record shall
be required to verify his or her identity
before access will be granted or infor-
mation given. For this purpose, indi-
viduals shall appear at the Office of
Freedom of Information and Privacy
Act Operations, SEC, Operations Cen-
ter, 6432 General Green Way, Alexan-
dria, VA 22312–2413, during normal busi-
ness hours of 9 a.m. to 4:30 p.m. e.s.t.,
Monday through Friday, or at one of
the Commission’s Regional or District
Offices. The addresses and business
hours of those offices are listed below:
Northeast Regional Office. 7 World Trade

Center, Suite 1300, New York, NY 10048.
Office hours—9 a.m. to 5:30 p.m. E.S.T.

Boston District Office—73 Tremont Street,
Sixth Floor, Suite 600, Boston, MA 02108.
Office hours—9 a.m. to 5:30 p.m. E.S.T.

Philadelphia District Office—The Curtis
Center, Suite 1005 E., 601 Walnut Street,
Philadelphia, PA 19106. Office hours—9
a.m. to 5:30 p.m. E.S.T.

Southeast Regional Office. 1401 Brickell Ave-
nue, Suite 200, Miami, FL 33131. Office
hours—9:00 a.m. to 5:30 p.m. E.S.T.

Atlanta District Office—3475 Lenox Road,
NE., Suite 1000, Atlanta, GA 30326. Office
hours—9 a.m. to 5:30 p.m. E.S.T.

Midwest Regional Office. 500 West Madison
Street, Suite 1400, Chicago, IL 60661. Of-
fice hours—8:45 a.m. to 5:15 p.m. C.S.T.

Central Regional Office. 1801 California
Street, Suite 4800, Denver, CO 80202. Of-
fice hours—8 a.m. to 4:30 p.m. M.S.T.

Fort Worth District Office—801 Cherry
Street, 19th Floor, Fort Worth, TX 76102.
Office hours—8:30 a.m. to 5 p.m. C.S.T.

Salt Lake District Office—500 Key Bank
Tower, 50 S. Main Street, Suite 500, Box
79, Salt Lake City, UT 84144. Office
hours—8 a.m. to 4:30 p.m. M.S.T.

Pacific Regional Office. 5670 Wilshire Boule-
vard, 11th Floor, Los Angeles, CA 90036.
Office hours 8:30 a.m. to 5 p.m. P.S.T.

San Francisco District Office—44 Mont-
gomery Street, Suite 1100, San Fran-
cisco, CA 94104. Office hours—8:30 a.m. to
5 p.m. P.S.T.

None of the Commission’s Offices are
open on Saturday, Sunday or the fol-
lowing legal holidays: New Year’s Day,
Martin Luther King, Jr.’s Birthday,
President’s Day, Memorial Day, Inde-
pendence Day, Labor Day, Veterans’
Day, Columbus Day, Thanksgiving Day
or Christmas Day.

(3) Methods for verifying identity—ap-
pearance in person. An individual seek-
ing information as to records per-
taining to him or access to those
records shall furnish documentation
that may reasonably be relied on to es-
tablish the individual’s identity. Such
documentation might include a valid
birth certificate, driver’s license, em-
ployee or military identification card,
or medicare card.

(4) Method for verifying identity by
mail. Where an individual cannot ap-
pear at one of the Commission’s Offices
to verify his or her identity, he or she
must submit, along with the request
for information or access, a statement
attesting to his or her identity. Where
access is being sought, the statement
shall include a representation that the
requested records pertain to the indi-
vidual and a statement that the indi-
vidual is aware that knowingly and
willfully requesting or obtaining
records pertaining to an individual
from the Commission under false pre-
tenses is a criminal offense. This state-
ment shall be a sworn statement, or in
lieu of a sworn statement, an indi-
vidual may submit an unsworn state-
ment to the same effect if it is signed
by him or her as true under penalty of
perjury, dated, and in substantially the
following form:

(i) If executed outside the United
States: ‘‘I declare (or certify, verify, or
state) under penalty of perjury under
the laws of the United States of Amer-
ica that the foregoing is true and cor-
rect.’’

Executed on (date)llll
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(Signature)
(ii) If executed within the United

States, its territories, possessions, or
commonwealths: ‘‘I declare (or certify,
verify, or state) under penalty of per-
jury that the foregoing is true and cor-
rect.’’

Executed on (date)llll
(Signature)

(5) Additional procedures for verifying
identity. When it appears appropriate,
there may be made such other arrange-
ments for the verification of identity
as are reasonable under the cir-
cumstances and appear to be effective
to prevent unauthorized disclosure of,
or access to, individual records.

(b) Acknowledgement of requests for in-
formation pertaining to individual records
in a record system or for access to indi-
vidual records. (1) Except where an im-
mediate acknowledgement is given for
requests made in person, the receipt of
a request for information pertaining to
individual records in a record system
will be acknowledged within 10 days
after the receipt of such request. Re-
quests will be processed as promptly as
possible and a response to such re-
quests will be given within 30 days (ex-
cluding Saturdays, Sundays, and legal
holidays) unless, within the 30 day pe-
riod and for cause shown, the indi-
vidual making the request is notified
in writing that a longer period is nec-
essary.

(2) When an individual appears in per-
son at the Office of Information and
Privacy Act Operations, SEC, Oper-
ations Center, 6432 General Green Way,
Alexandria, VA 22312–2413, or at one of
its Regional or District Offices to re-
quest access to records pertaining to
him, and such individual provides the
required information and verification
of identity, the Commission’s staff, if
practicable, will indicate at that time
whether it is likely that the individual
will be given access to the records and,
if so, when and under what cir-
cumstances such access will be given.
In the case of requests received by
mail, whenever practicable, acknowl-
edgement of the receipt of the request
will be given within 10 days after re-
ceipt (excluding Saturdays, Sundays,
and legal holidays). The acknowledge-
ment will indicate, if practicable,
whether or not access likely will be

granted and, if so, when and under
what circumstances.

[40 FR 44068, Sept. 24, 1975, as amended at 41
FR 44698, Oct. 12, 1976; 47 FR 26819, June 22,
1982; 52 FR 2677, Jan. 26, 1987; 54 FR 40862,
Oct. 4, 1989; 54 FR 50307, Dec. 5, 1989; 59 FR
5945, Feb. 9, 1994; 59 FR 12543, Mar. 17, 1994; 65
FR 55185, 55186, Sept. 13, 2000]

§ 200.304 Disclosure of requested
records.

(a) Initial review. Requests by individ-
uals for access to records pertaining to
them will be referred to the Commis-
sion’s Privacy Act Officer who initially
will determine whether access will be
granted, Provided, however, That a Di-
rector of a staff Division of the Com-
mission or Office head, other than the
General Counsel, whose zone of respon-
sibility relates to the record requested
(see 17 CFR 200.13 et seq.), may make a
determination that access is not law-
fully required to be granted and should
not be granted, in which case he, and
not the Privacy Act Officer, shall make
the required notification to the indi-
vidual making the request.

(b) Grant of request for access. (1) If it
is determined that a request for access
to records pertaining to an individual
will be granted, the individual will be
advised by mail that access will be
given at the designated Office of the
Commission or a copy of the requested
record will be provided by mail if the
individual shall so indicate. Where the
individual requests that copies of the
record be mailed to him or requests
copies of a record upon reviewing it at
a Commission Office, the individual
shall pay the cost of making the re-
quested copies, as set forth in § 200.310
of this subpart.

(2) In granting access to an indi-
vidual to a record pertaining to him,
such steps shall be taken by the Com-
mission’s staff as are necessary to pre-
vent the unauthorized disclosure at the
same time of information pertaining to
individuals other than the person mak-
ing the request or of other information
that does not pertain to the individual.

(c) Denial of request for access. If it is
determined that access will not be
granted, the individual making the re-
quest will be notified of that fact and
given the reasons why access is being
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denied. The individual also will be ad-
vised (1) of his right to seek review by
the General Counsel of the intital deci-
sion to deny access, in accordance with
the procedures set forth in § 200.308 of
this subpart; and (2) of his right ulti-
mately to obtain judicial review pursu-
ant to 5 U.S.C. 552a(g)(1)(A) of a final
denial of access by the General Coun-
sel.

(d) Time for acting on requests for ac-
cess. Access to a record pertaining to
an individual normally will be granted
or denied within 30 days (excluding
Saturdays, Sundays and legal holidays)
after the receipt of the request for ac-
cess unless the individual making the
request is notified in writing within
the 30 day period that, for good cause
shown, a longer time is required. In
such cases, the individual making the
request shall be informed in writing of
the difficulties encountered and an in-
dication shall be given as to when it is
anticipated that access may be granted
or denied.

(e) Authorization to allow designated
person to review and discuss records per-
taining to another individual. An indi-
vidual who is granted access to records
pertaining to him, and who appears at
a Commission Office to review the
records, may be accompanied by an-
other person of his choosing. Where the
records as to which access has been
granted are not required to be disclosed
under provisions of the Freedom of In-
formation Act 5 U.S.C. 552, as amended,
the individual requesting the records,
before being granted access, shall exe-
cute a written statement, signed by
him and the person accompanying him,
which specifically authorizes the latter
individual to review and discuss the
records. If such authorization has not
been given as described, the person who
has accompanied the individual mak-
ing the request will be excluded from
any review or discussion of the records.

(f) Exclusion for certain records. Noth-
ing contained in these rules shall allow
an individual access to any informa-

tion compiled in reasonable anticipa-
tion of a civil action or proceeding.

(5 U.S.C. 552a(f); sec. 19, Securities Act of
1933, 48 Stat. 85, as amended; sec. 23, Securi-
ties Exchange Act of 1934, 48 Stat. 901, as
amended; sec. 20, Public Utility Holding
Company Act of 1935, 49 Stat. 833; sec. 319,
Trust Indenture Act of 1939, 53 Stat. 1173; sec.
38, Investment Company Act of 1940, 54 Stat.
841; sec. 211, Investment Advisers Act of 1940,
54 Stat. 855 (15 U.S.C. 77s, 78w, 79t, 77sss, 80a–
37, 80b–11))

[40 FR 44068, Sept. 24, 1975, as amended at 49
FR 13866, Apr. 9, 1984]

§ 200.305 Special procedure: Medical
records.

(a) Statement of physician or mental
health professional. When an individual
requests access to records pertaining to
him that include medical and/or psy-
chological information, the Commis-
sion, if it deems it necessary under the
particular circumstances, may require
the individual to submit with the re-
quest a signed statement by his physi-
cian or a mental health professional in-
dicating that, in their opinion, disclo-
sure of the requested records or infor-
mation directly to the individual will
not have an adverse effect on the indi-
vidual.

(b) Designation of physician or mental
health professional to receive records. If
the Commission believes, in good faith,
that disclosure of medical and/or psy-
chological information directly to an
individual could have an adverse effect
on that individual, the individual may
be asked to designate in writing a phy-
sician or mental health professional to
whom he would like the records to be
disclosed, and disclosure that other-
wise would be made to the individual
will instead be made to the designated
physician or mental health profes-
sional.

§ 200.306 Requests for amendment or
correction of records.

(a) Place to make requests. A written
request by an individual to amend or
correct records pertaining to him or
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her may be hand delivered during nor-
mal business hours to the SEC, Oper-
ations Center, Room 1418, 6432 General
Green Way, Alexandria, VA 22312–2414,
or be sent by mail to the Office of In-
formation and Privacy Act Operations,
SEC, Operations Center, 6432 General
Green Way, Alexandria, VA 22312–2413,
or by facsimile (703–914–1149).

(1) Information to be included in re-
quests. Each request to amend or cor-
rect a Commission record shall reason-
ably describe the record sought to be
amended or corrected. Such description
should include, for example, relevant
names, dates and subject matter to
permit the record to be located among
the records maintained by the Commis-
sion. An individual who has requested
that a record pertaining to him be
amended or corrected will be advised
promptly if the record cannot be lo-
cated on the basis of the description
given and that further identifying in-
formation is necessary before his re-
quest can be processed. An initial eval-
uation of a request presented in person
will be made immediately to ensure
that the request is complete and to in-
dicate what, if any, additional informa-
tion will be required. Verification of
the individual’s identity as set forth in
§ 200.303(a) (2), (3), (4) and (5) may also
be required.

(2) Basis for amendment or correction.
An individual requesting an amend-
ment or correction to a record per-
taining to him shall specify the sub-
stance of the amendment or correction
and set forth facts and provide such
materials that would support his con-
tention that the record pertaining to
him as maintained by the Commission
is not accurate, timely or complete, or
that the record is not necessary and
relevant to accomplish a statutory pur-
pose of the Commission as authorized
by law or by Executive Order of the
President.

(b) Acknowledgement of requests for
amendment or correction. Receipt of a re-
quest to amend or correct a record per-
taining to an individual normally will
be acknowledged in writing within 10
days after such request has been re-
ceived. When a request to amend or
correct is made in person, the indi-
vidual making the request will be
given a written acknowledgement when

the request is presented. The acknowl-
edgement will describe the request re-
ceived and indicate when it is antici-
pated that action will be taken on the
request. No acknowledgement will be
sent when the request for amendment
or correction will be reviewed, and an
initial decision made, within 10 days
from the date the request is received.

[40 FR 44068, Sept. 24, 1975, as amended at 47
FR 26819, June 22, 1982; 65 FR 55186, Sept. 13,
2000]

§ 200.307 Review of requests for
amendment or correction.

(a) Initial review. As in the case of re-
quests for access, requests by individ-
uals for amendment or correction to
records pertaining to them will be re-
ferred to the Commission’s Privacy Act
Officer for an initial determination, ex-
cept that such requests may be consid-
ered by a Division Director or Office
Head (other than the General Counsel)
as set forth in § 200.304(a) of this sub-
part.

(b) Standards to be applied in reviewing
requests. In reviewing requests to
amend or correct records, the Privacy
Act Officer, or Division or Office head,
will be guided by the criteria set forth
in 5 U.S.C. 552a(e)(1), i.e., that records
maintained by the Commission shall
contain only such information as is
necessary and relevant to accomplish a
statutory purpose of the Commission
as required by statute or Executive
Order of the President and that such
information also be accurate, timely,
and complete. These criteria will be ap-
plied whether the request is to add ma-
terial to a record or to delete informa-
tion from a record.

(c) Time for acting on requests. Initial
review of a request by an individual to
amend or correct a record pertaining to
him shall be completed as promptly as
is reasonably possible and normally
within 30 days (excluding Saturdays,
Sundays and legal holidays) from the
date the request was received, unless
unusual circumstances preclude com-
pletion of review within that time. If
the anticipated completion date indi-
cated in the acknowledgement cannot
be met, the individual requesting the
amendment will be advised in writing
of the delay and the reasons therefor,
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and also advised when action is ex-
pected to be completed.

(d) Grant of requests to amend or cor-
rect records. If a request to amend or
correct a record is granted in whole or
in part, the Privacy Act Officer will: (1)
Advise the individual making the re-
quest in writing of the extent to which
it has been granted; (2) amend or cor-
rect the record accordingly; and (3)
where an accounting of disclosures of
the record has been kept pursuant to 5
U.S.C. 552a(c), advise all previous re-
cipients of the record of the fact that
the record has been amended or cor-
rected and the substance of the amend-
ment or correction.

(e) Denial of requests to amend or cor-
rect records. If an individual’s request
to amend or correct a record pertaining
to him is denied in whole or in part,
the Privacy Act Officer will:

(1) Promptly advise the individual
making the request in writing of the
extent to which the request has been
denied;

(2) State the reasons for the denial of
the request;

(3) Describe the procedures estab-
lished by the Commission to obtain
further review within the Commission
of the request to amend or correct, in-
cluding the name and address of the
person to whom the appeal is to be ad-
dressed; and

(4) Inform the individual that the
Privacy Act Officer will provide infor-
mation and assistance to the individual
in perfecting an appeal of the initial
decision.

(5 U.S.C. 552a(f); sec. 19, Securities Act of
1933, 48 Stat. 85, as amended; sec. 23, Securi-
ties Exchange Act of 1934, 48 Stat. 901, as
amended; sec. 20, Public Utility Holding
Company Act of 1935, 49 Stat. 833; sec. 319,
Trust Indenture Act of 1939, 53 Stat. 1173; sec.
38, Investment Company Act of 1940, 54 Stat.
841; sec. 211, Investment Advisers Act of 1940,
54 Stat. 855 (15 U.S.C. 77s, 78w, 79t, 77sss, 80a–
37, 80b–11))

[40 FR 44068, Sept. 24, 1975, as amended at 49
FR 13866, Apr. 9, 1984]

§ 200.308 Appeal of initial adverse
agency determination as to access
or as to amendment or correction.

(a) Administrative review. Any person
who has been notified pursuant to
§ 200.304(c) that his request for access to
records pertaining to him has been de-

nied, or pursuant to Section 307(e) of
this subpart that his request for
amendment or correction has been de-
nied in whole or in part, or who has re-
ceived no response to a request for ac-
cess or to amend within 30 days (ex-
cluding Saturdays, Sundays and legal
holidays) after his request was received
by the Office of Information and Pri-
vacy Act Operations (or within such
extended period as may be permitted in
accordance with §§ 200.304(d) and
200.307(c) of this subpart), may appeal
the adverse determination or failure to
respond to the General Counsel.

(1) The appeal shall be in writing and
shall describe the record in issue and
set forth the proposed amendment or
correction and the reasons therefor.

(2) The appeal shall be delivered or
sent by mail to the Office of Informa-
tion and Privacy Act Operations, SEC,
Operations Center, 6432 General Green
Way, Alexandria, VA 22312–2413, or by
facsimile (703–914–1149).

(3) The applicant, if he wishes, may
state such facts and cite such legal or
other authorities as he may consider
appropriate in support of his applica-
tion.

(4) The General Counsel will make a
determination with respect to any ap-
peal within 30 days after the receipt of
such appeal (excluding Saturdays, Sun-
days and legal holidays), unless for
good cause shown, the General Counsel
shall extend that period. If such an ex-
tension is made, the individual who is
appealing shall be advised in writing of
the extension, the reasons therefor,
and the anticipated date when the ap-
peal will be decided.

(5) In considering an appeal from a
denial of a request to amend or correct
a record, the General Counsel shall
apply the same standards as set forth
in § 200.307(b).

(6) If the General Counsel shall con-
clude that access should be granted, he
or she shall issue an order granting ac-
cess and instructing the Privacy Act
Officer to comply with § 200.304(b).

(7) If the General Counsel shall con-
clude that the request to amend or cor-
rect the record should be granted in
whole or in part, he or she shall issue
an order granting the requested amend-
ment or correction in whole or in part
and instructing the Privacy Act Officer
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to comply with the requirements of
§ 200.307(d) of this subpart, to the ex-
tent applicable.

(8) If the General Counsel affirms the
initial decision denying access, he or
she shall issue an order denying access
and advising the individual seeking ac-
cess of (i) The order; (ii) the reasons for
denying access; and (iii) the individ-
ual’s right to obtain judicial review of
the decision pursuant to 5 U.S.C.
552a(g)(1)(B).

(9) If the General Counsel determines
that the decision of the Privacy Act Of-
ficer denying a request to amend or
correct a record should be upheld, he or
she shall issue an order denying the re-
quest and the individual shall be ad-
vised of

(i) The order refusing to amend or
correct the record and the reasons
therefor;

(ii) His or her right to file a concise
statement setting forth his or her dis-
agreement with the General Counsel’s
decision not to amend or correct the
record;

(iii) The procedures for filing such a
statement of disagreement with the
General Counsel;

(iv) The fact that any such statement
of disagreement will be made available
to anyone to whom the record is dis-
closed, together with, if the General
Counsel deems it appropriate, a brief
statement setting forth the General
Counsel’s reasons for refusing to amend
or correct;

(v) The fact that prior recipients of
the record in issue will be provided
with the statement of disagreement
and the General Counsel’s statement, if
any, to the extent that an accounting
of such disclosures has been main-
tained pursuant to 5 U.S.C. 552a(c); and

(vi) The individual’s right to seek ju-
dicial review of the General Counsel’s
refusal to amend or correct, pursuant
to 5 U.S.C. 552a(g)(1)(A).

(10) In appropriate cases the General
Counsel may, in his or her sole and un-
fettered discretion, refer matters re-
quiring administrative review of initial
decisions to the Commission for deter-
mination and the issuance, where indi-
cated, of orders.

(b) Statement of disagreement. As noted
in paragraph (a)(9)(ii) of this section,
an individual may file with the General

Counsel a statement setting forth his
disagreement with the General Coun-
sel’s denial of his request to amend or
correct a record.

(1) Such statement of disagreement
shall be delivered or sent by mail to
the Office of Freedom of Information
and Privacy Act Operations, SEC, Op-
erations Center, 6432 General Green
Way, Alexandria, VA 22312–2413, or by
facsimile (703–914–1149), within 30 days
after receipt by the individual of the
General Counsel’s order denying the
amendment or correction. For good
cause shown this period can be ex-
tended for a reasonable time.

(2) Such statement of disagreement
shall concisely state the basis for the
individual’s agreement. Generally a
statement should be no more than two
pages in length, except an individual
may submit a slightly longer state-
ment if it is necessary to set forth his
disagreement effectively. Unduly
lengthy or irrelevant materials will be
returned to the individual by the Gen-
eral Counsel for appropriate revisions
before they become a permanent part
of the individual’s record.

(3) The record about which a state-
ment of disagreement has been filed
will clearly note which part of the
record is disputed and the General
Counsel will provide copies of the
statement of disagreement and, if the
General Counsel deems it appropriate,
provide a concise statement of his or
her reasons for refusing to amend or
correct the record, to persons or other
agencies to whom the record has been
or will be disclosed.

(4) In appropriate cases, the General
Counsel may, in his or her sole and un-
fettered discretion, refer matters con-
cerning statements of disagreement to
the Commission for disposition.

(5 U.S.C. 552a(f); sec. 19, Securities Act of
1933, 48 Stat. 85, as amended; sec. 23, Securi-
ties Exchange Act of 1934, 48 Stat. 901, as
amended; sec. 20, Public Utility Holding
Company Act of 1935, 49 Stat. 833; sec. 319,
Trust Indenture Act of 1939, 53 Stat. 1173; sec.
38, Investment Company Act of 1940, 54 Stat.
841; sec. 211, Investment Advisers Act of 1940,
54 Stat. 855 (15 U.S.C. 77s, 78w, 79t, 77sss, 80a–
37, 80b–11))

[40 FR 44068, Sept. 24, 1975, as amended at 42
FR 40190, Aug. 9, 1977; 47 FR 26819, June 22,
1982; 49 FR 13866, Apr. 9, 1984; 65 FR 55186,
Sept. 13, 2000]
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§ 200.309 General provisions.
(a) Extensions of time. Pursuant to

§§ 200.303(b), 200.304(d), 200.307(c) and
200.308(a)(4) of this subpart, the time
within which a request for information,
access or amendment by an individual
with respect to records maintained by
the Commission that pertain to him
normally would be processed may be
extended for good cause shown or be-
cause of unusual circumstances. As
used in these rules, good cause and un-
usual circumstances shall include, but
only to the extent reasonably nec-
essary to the proper processing of a
particular request:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the Office processing the
request. Many records of the Commis-
sion are stored in Federal Records Cen-
ters in accordance with law—including
many of the documents which have
been on file with the Commission for
more than 2 years—and cannot be made
available promptly. Other records may
temporarily be located at a Regional or
District Office of the Commission. Any
person who has requested for personal
examination a record stored at the
Federal Records Center or temporarily
located in a Regional or District Office
of the Commission will be notified
when the record will be made available
to him.

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which may be demanded in a
single request. While every reasonable
effort will be made fully to comply
with each request as promptly as pos-
sible on a first-come, first-served basis,
work done to search for, collect and ap-
propriately examine records in re-
sponse to a request for a large number
of records will be contingent upon the
availability of processing personnel in
accordance with an equitable alloca-
tion of time to all members of the pub-
lic who have requested or wish to re-
quest records.

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request, or among two or
more components within the Commis-

sion having substantial subject-matter
interest therein.

(b) Effective date of action. Whenever
it is provided in this Subpart that an
acknowledgement or response to a re-
quest will be given by specific times,
deposit in the mails of such acknowl-
edgement or response by that time, ad-
dressed to the person making the re-
quest, will be deemed full compliance.

(c) Records in use by a member of the
Commission or its staff. Although every
effort will be made to make a record in
use by a member of the Commission or
its staff available when requested, it
may occasionally be necessary to delay
making such a record available when
doing so at the time the request is
made would seriously interfere with
the work of the Commission or its
staff.

(d) Missing or lost records. Any person
who has requested a record or a copy of
a record pertaining to him will be noti-
fied if the record sought cannot be
found. If he so requests, he will be noti-
fied if the record subsequently is found.

(e) Oral requests; misdirected written re-
quests—(1) Telephone and other oral re-
quests. Before responding to any re-
quest by an individual for information
concerning whether records maintained
by the Commission in a system of
records pertain to him or to any re-
quest for access to records by an indi-
vidual, such request must be in writing
and signed by the individual making
the request. The General Counsel will
not entertain any appeal from an al-
leged denial or failure to comply with
an oral request. Any person who has
orally requested information or access
to records pertaining to him that he
believes to have been improperly de-
nied to him should resubmit his re-
quest in appropriate written form in
order to obtain proper consideration
and, if need be, administrative review.

(2) Misdirected written requests. The
Commission cannot assure that a time-
ly or satisfactory response will be
given to written requests for informa-
tion, access or amendment by an indi-
vidual with respect to records per-
taining to him that are directed to the
Commission other than in a manner
prescribed in §§ 200.303(a), 200.306(a),
200.308(a)(2), and 200.310 of this subpart.
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Any staff member who receives a writ-
ten request for information, access or
amendment should promptly forward
the request to the Privacy Act Officer.
Misdirected requests for records will be
considered to have been received by the
Commission only when they have been
actually received by the Privacy Act
Officer in cases under § 200.308(a)(2).
The General Counsel will not entertain
any appeal from an alleged denial or
failure to comply with a misdirected
request, unless it is clearly shown that
the request was in fact received by the
Privacy Act Officer.

(5 U.S.C. 552a(f); sec. 19, Securities Act of
1933, 48 Stat. 85, as amended; sec. 23, Securi-
ties Exchange Act of 1934, 48 Stat. 901, as
amended; sec. 20, Public Utility Holding
Company Act of 1935, 49 Stat. 833; sec. 319,
Trust Indenture Act of 1939, 53 Stat. 1173; sec.
38, Investment Company Act of 1940, 54 Stat.
841; sec. 211, Investment Advisers Act of 1940,
54 Stat. 855 (15 U.S.C. 77s, 78w, 79t, 77sss, 80a–
37, 80b–11))

[40 FR 44068, Sept. 24, 1975, as amended at 49
FR 13867, Apr. 9, 1984; 59 FR 5945, Feb. 9, 1994]

§ 200.310 Fees.

(a) A request by an individual for
copies of a record pertaining to him or
her that is maintained by the Commis-
sion may be sent by mail to the Office
of Freedom of Information and Privacy
Act Operations, SEC, Operations Cen-
ter, 6432 General Green Way, Alexan-
dria, VA 22312–2413, or by facsimile
(703–914–1149). There will be no charge
assessed to the individual for the Com-
mission’s expense involved in searching
for or reviewing the record. Copies of
the Commission’s records will be pro-
vided by a commercial copier or by the
Commission at rates established by a
contract between the copier and the
Commission.

(b) Waiver or reduction of fees. When-
ever the Privacy Act Officer deter-
mines that good cause exists to grant a
request for reduction or waiver of fees
for copying documents, he or she may
reduce or waive any such fees.

(Pub. L. 87–592, 76 Stat. 394, 15 U.S.C. 78d–1,
78d–2; Pub. L. 93–502; 11 U.S.C. 901, 1109(a))

[42 FR 56727, Oct. 28, 1977, as amended at 47
FR 26819, June 22, 1982; 49 FR 12686, Mar. 30,
1984; 50 FR 50287, Dec. 10, 1985; 65 FR 55186,
Sept. 13, 2000]

§ 200.311 Penalties.
Title 18 U.S.C. 1001 makes it a crimi-

nal offense, subject to a maximum fine
of $10,000, or imprisonment for not
more than 5 years or both, to know-
ingly and willingly make or cause to be
made any false or fradulent statements
or representations in any matter with-
in the jurisdiction of any agency of the
United States. 5 U.S.C. 552a(i) makes it
a misdemeanor punishable by a fine of
not more than $5,000 for any person
knowingly and willfully to request or
obtain any record concerning an indi-
vidual from the Commission under
false pretenses. 5 U.S.C. 552a(i) (1) and
(2) provide criminal penalties for cer-
tain violations of the Privacy Act by
officers and employees of the Commis-
sion.

§ 200.312 Specific exemptions.
Pursuant to section (k) of the Pri-

vacy Act of 1974, the Chairman of the
Securities and Exchange Commission,
with the concurrence of the Commis-
sion, has deemed it necessary to pro-
mulgate the following exemptions to
specified provisions of the Privacy Act:

(a) Pursuant to, and limited by 5
U.S.C. 552a(k)(2), the following systems
of records maintained by the Commis-
sion shall be exempted from 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(4)(G), (H), and
(I), and (f) and 17 CFR 200.303, 200.304,
and 200.306, insofar as they contain in-
vestigatory materials compiled for law
enforcement purposes:

(1) Enforcement Files;
(2) Office of General Counsel Working

Files;
(3) Office of the Chief Accountant

Working Files;
(4) Name-Relationship Index System;
(5) Rule 102(e) of the Commission’s

Rules of Practice—Appearing or Prac-
ticing Before the Commission; and

(6) Agency Correspondence Tracking
System.

(b) Pursuant to 5 U.S.C. 552a(k)(5),
the systems of records containing the
Commission’s (1) Office of Personnel
Code of Conduct and Employee Per-
formance Files and (2) Personnel Secu-
rity Files shall be exempt from sec-
tions (c)(3), (d), (e)(1), (e)(4) (G), (H),
and (I), and (f) of the Privacy Act, 5
U.S.C. 552a(c)(3), (d), (e)(1), (e)(4) (G),
(H), and (I), and (f), and 17 CFR 200.303,
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200.304, and 200.306 insofar as they con-
tain investigatory material compiled
to determine an individual’s suit-
ability, eligibility, and qualifications
for Federal civilian employment or ac-
cess to classified information, but only
to the extent that the disclosure of
such material would reveal the iden-
tity of a source who furnished informa-
tion to the Government under an ex-
press promise that the identity of the
source would be held in confidence, or,
prior to September 27, 1975, under an
implied promise that the identity of
the source would be held in confidence.

(Pub. L. 93–579, Sec. k, 5 U.S.C. 552a(k))

[40 FR 44073, Sept. 24, 1975, as amended at 52
FR 2677, Jan. 26, 1987; 54 FR 24332, June 7,
1989; 54 FR 46373, Nov. 3, 1989; 60 FR 32795,
June 23, 1995; 65 FR 55186, Sept. 13, 2000]

§ 200.313 Inspector General exemp-
tions.

(a) Pursuant to section (j) of the Pri-
vacy Act of 1974, the Chairman of the
Securities and Exchange Commission,
with the concurrence of the Commis-
sion, has deemed it necessary to pro-
mulgate the following exemptions to
specified provisions of the Privacy Act:

(1) Pursuant to, and limited by 5
U.S.C. 552a(j)(2), the system of records
maintained by the Office of Inspector
General of the Commission that con-
tains the Investigative Files shall be
exempted from the provisions of 5
U.S.C. 552a, except subsections (b), (c)
(1) and (2), (e)(4) (A) through (F), (e) (6),
(7), (9), (10), and (11), and (i), and 17
CFR 200.303, 200.304, 200.306, 200.307,
200.308, 200.309 and 200.310, insofar as
the system contains information per-
taining to criminal law enforcement
investigations.

(2) [Reserved]
(b) Pursuant to section (k) of the Pri-

vacy Act of 1974, the Chairman of the
Securities and Exchange Commission,
with the concurrence of the Commis-
sion, has deemed it necessary to pro-
mulgate the following exemptions to
specified provisions of the Privacy Act:

(1) Pursuant to, and limited by 5
U.S.C. 552a(k)(2), the system of records
maintained by the Office of Inspector
General of the Commission that con-
tains the Investigative Files shall be
exempted from 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(4) (G), (H), and (I), and (f) and

17 CFR 200.303, 200.304, and 200.306, inso-
far as it contains investigatory mate-
rials compiled for law enforcement pur-
poses.

(2) [Reserved]

[55 FR 19872, May 14, 1990]

Subpart I—Regulations Pertaining
to Public Observation of Com-
mission Meetings

AUTHORITY: 5 U.S.C. 552b, unless otherwise
noted. Section 200.410 also is issued under 29
U.S.C. 794.

SOURCE: 42 FR 14693, Mar. 16, 1977, unless
otherwise noted.

§ 200.400 Open meetings.
Except as otherwise provided in this

subpart, meetings of the Commission
shall be open to public observation.

§ 200.401 Definitions.
As used in this subpart:
(a) Meeting means the joint delibera-

tions of at least the number of indi-
vidual members of the Securities and
Exchange Commission required to take
action on behalf of the Commission
where such deliberations determine or
result in the joint conduct or disposi-
tion of official Commission business,
but does not include deliberations re-
quired or permitted by § 200.42 or § 200.43
(respecting seriatim and duty officer
disposition of Commission business, re-
spectively), or by §§ 200.403, 200.404, or
200.405 (respecting whether particular
Commission deliberations shall be open
or closed and related matters).

(b) Portion of a meeting means the
consideration during a meeting of a
particular topic or item separately
identified in the notice of Commission
meetings described in § 200.403.

(c) Open, when used in the context of
a Commission meeting or a portion
thereof, means that the public may at-
tend and observe the deliberations of
the Commission during such meeting
or portion of a meeting, consistent
with the provisions of § 200.410 (respect-
ing decorum at meetings and other re-
lated matters).

(d) Closed, when used in the context
of a Commission meeting or a portion
thereof, means that the public may not
attend or observe the deliberations of
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the Commission during such meeting
or portion of a meeting.

(e) Announce, and make publicly avail-
able, when used in the context of the
dissemination of information, mean, in
addition to any specific method of pub-
lication described in this subpart, that
a document containing the information
in question will be posted for public in-
spection in, or adjacent to, the lobby of
the Commission’s headquarters offices,
and will be available to the public
through the Commission’s Public Ref-
erence Section and the Commission’s
Office of Public Affairs, all in Wash-
ington, DC

(f) The term likely to, as used in
§ 200.402, illustrating the circumstances
under which Commission meetings may
be closed, and the circumstances in
which information may be deleted from
the notice of Commission meetings,
means that it is more probable than
not that the discussion of Commission
business, or publication of information,
reasonably could encompass matters
which the Commission is authorized,
by the Government in the Sunshine
Act, Pub. L. 94–409, as implemented by
this subpart, to consider or discuss at a
closed meeting (or a closed portion of a
meeting).

(g) The term financial institution, as
used in § 200.402(a), authorizing the clo-
sure of certain Commission meetings,
includes, but is not limited to, banks,
savings and loan associations, credit
unions, brokers and dealers in securi-
ties or commodities, exchanges dealing
in securities or commodities, national
securities associations, investment
companies, investment advisers, secu-
rities industry self-regulatory organi-
zations subject to 15 U.S.C. 78s, and in-
stitutional managers as defined in 15
U.S.C. 78m(f).

(h) The term person includes, but is
not limited to, any corporation, part-
nership, company, association, joint
stock corporation, business trust, unin-
corporated organization, government,
political subdivision, agency, or instru-
mentality of a government.

[42 FR 14693, Mar. 16, 1977, as amended at 60
FR 17202, Apr. 5, 1995]

§ 200.402 Closed meetings.
(a) Nonpublic matters. Pursuant to the

general or special procedures for clos-

ing Commission meetings, as set forth
in § 200.404 or § 200.405, respectively, a
meeting, or any portion thereof, shall
be closed to public observation where
the Commission determines that such
meeting, or a portion thereof, is likely
to:

(1) Disclose matters specifically au-
thorized under criteria established by
an executive order to be kept secret in
the interests of national defense or for-
eign policy, and in fact properly classi-
fied pursuant to such executive order.

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission or any other agency, including,
but not limited to, discussion con-
cerning:

(i) Operation rules, guidelines, and
manuals of procedure for investigators,
attorneys, accountants, and other em-
ployees, other than those rules, guide-
lines, and manuals which establish
legal requirements to which members
of the public are expected to conform;
or

(ii) Hiring, termination, promotion,
discipline, compensation, or reward of
any Commission employee or member,
the existence, investigation, or disposi-
tion of a complaint against any Com-
mission employee or member, the
physical or mental condition of any
Commission employee or member, the
handling of strictly internal matters,
which would tend to infringe on the
privacy of the staff or members of the
Commission, or similar subjects.

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than 5 U.S.C. 552): Provided, That
such statute requires that the matters
be withheld from the public in such a
manner as to leave no discretion on the
issue, or establishes particular criteria
for withholding or refers to particular
types of matters to be withheld.

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential, including, but not limited
to:

(i) Information contained in letters
of comment in connection with reg-
istration statements, applications for
registration or other material filed
with the Commission, replies thereto,
and related material which is deemed
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to have been submitted to the Commis-
sion in confidence or to be confidential
at the instance of the registrant or per-
son who has filed such material unless
the contrary clearly appears; and

(ii) Information contained in any
document submitted to or required to
be filed with the Commission where the
Commission has undertaken formally
or informally to receive such submis-
sion or filing for its use or the use of
specified persons only, such as prelimi-
nary proxy material filed pursuant to
Rule 14a–6 under the Securities Ex-
change Act (17 CFR 240.14a–6), reports
filed pursuant to Rule 316(a) under the
Securities Act (17 CFR 230.316(a)),
agreements filed pursuant to Rule 15c3–
1 under the Securities Exchange Act, 17
CFR 240.15c3–1, schedules filed pursu-
ant to Part I of Form X–17A–5 (17 CFR
249.617) in accordance with Rule 17a–
5(b)(3) under the Securities Exchange
Act (17 CFR 240.17a–5(b)(3)), statements
filed pursuant to Rule 17a–5(k)(1) under
the Securities Exchange Act (17 CFR
240.17a–5(k)(1)), confidential reports
filed pursuant to Rules 17a–9, 17a–10,
17a–12 and 17a–16 under the Securities
Exchange Act (17 CFR 240.17a–9,
240.17a–10, 240.17a–12, and 240.17a–16),
and any information filed with the
Commission and confidential pursuant
to section 45 of the Investment Com-
pany Act of 1940, 15 U.S.C. 80a–44, or
Rule 45a–1 thereunder (17 CFR 270.45a–
1); and

(iii) Information contained in re-
ports, summaries, analyses, letters, of
memoranda arising out of, in anticipa-
tion of, or in connection with, an ex-
amination or inspection of the books
and records of any person or any other
investigation.

(5) Involve accusing any person of a
crime, or formally censuring any per-
son, including, but not limited to, con-
sideration of whether to:

(i) Institute, continue, or conclude
administrative proceedings or any for-
mal or informal investigation or in-
quiry, whether public or nonpublic,
against or involving any person, alleg-
ing a violation of any provision of the
federal securities laws, or the rules and
regulations thereunder, or any other
statute or rule a violation of which is
punishable as a crime; or

(ii) Commence, participate in, or ter-
minate judicial proceedings alleging a
violation of any provision of the fed-
eral securities laws, or the rules and
regulations thereunder, or any other
statute or rule a violation of which is
punishable as a crime; or

(iii) Issue a report or statement dis-
cussing the conduct of any person and
the relationship of that conduct to pos-
sible violations of any provision of the
federal securities laws, or the rules and
regulations thereunder, or any other
statute or rule a violation of which is
punishable as a crime; or

(iv) Transmit, or disclose, with or
without recommendation, any Commis-
sion memorandum, file, document, or
record to the Department of Justice, a
United States Attorney, any federal,
state, local, or foreign governmental
authority or foreign securities author-
ity, any professional association, or
any securities industry self-regulatory
organization, in order that the recipi-
ent may consider the institution of
proceedings against any person or the
taking of any action that might in-
volve accusing any person of a crime or
formally censuring any person; or

(v) Seek from, act upon, or act joint-
ly with respect to, any information,
file, document, or record where such
action could lead to accusing any per-
son of a crime or formally censuring
any person by any entity described in
paragraph (a)(5)(iv) of this section.

(6) Disclose information of a personal
nature, where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy.

(7)(i) Disclose investigatory records
compiled for law enforcement purposes,
or information which, if written, would
be contained in such records, to the ex-
tent that the production of such
records would:

(A) Interfere with enforcement ac-
tivities undertaken, or likely to be un-
dertaken, by the Commission or the
Department of Justice, or any United
States Attorney, or any Federal, State,
local, or foreign governmental author-
ity or foreign securities authority, any
professional association, or any securi-
ties industry self-regulatory organiza-
tion;

(B) Deprive a person of a right to a
fair trial or an impartial adjudication;
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(C) Constitute an unwarranted inva-
sion of personal privacy;

(D) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(E) Disclose investigative techniques
and procedures; or

(F) Endanger the life or physical
safety of law enforcement personnel.

(ii) The term investigatory records in-
cludes, but is not limited to, all docu-
ments, records, transcripts, evi-
dentiary materials of any nature, cor-
respondence, related memoranda, or
work product concerning any examina-
tion, any investigation (whether for-
mal or informal), or any related litiga-
tion, which pertains to, or may dis-
close, the possible violation by any per-
son of any provision of any statute,
rule, or regulation administered by the
Commission, by any other Federal,
State, local, or foreign governmental
authority or foreign securities author-
ity, by any professional association, or
by any securities industry self-regu-
latory organization. The term inves-
tigatory records also includes all written
communications from, or to, any per-
son complaining or otherwise fur-
nishing information respecting such
possible violations, as well as all cor-
respondence or memoranda in connec-
tion with such complaints or informa-
tion.

(8) Disclose information contained in,
or related to, any examination, oper-
ating, or condition report prepared by,
on behalf of, or for the use of, the Com-
mission, any other federal, state, local,
or foreign governmental authority or
foreign securities authority, or any se-
curities industry self-regulatory orga-
nization, responsible for the regulation
or supervision of financial institutions.

(9) Disclose information the pre-
mature disclosure of which would be
likely to

(i)(A) Lead to significant financial
speculation in currencies, securities, or
commodities, including, but not lim-
ited to, discussions concerning the pro-
posed or continued suspension of trad-

ing in any security, or the possible in-
vestigation of, or institution of activ-
ity concerning, any person with respect
to conduct involving or affecting pub-
licly-traded securities, or

(B) Significantly endanger the sta-
bility of any financial institution; or

(ii) Significantly frustrate the imple-
mentation, or the proposed implemen-
tation, of any action by the Commis-
sion, any other federal, state, local or
foreign governmental authority, any
foreign securities authority, or any se-
curities industry self-regulatory orga-
nization: Provided, however, That this
paragraph (a)(9)(ii) shall not apply in
any instance where the Commission
has already disclosed to the public the
precise content or nature of its pro-
posed action, or where the Commission
is expressly required by law to make
such disclosure on its own initiative
prior to taking final agency action on
such proposal.

(10) Specifically concern the Commis-
sion’s consideration of, or its actual:
Issuance of a subpoena (whether by the
Commission directly or by any Com-
mission employee or member); partici-
pation in a civil action or proceeding,
an action in a foreign court or inter-
national tribunal, or an arbitration; or
initiation, conduct, or disposition of a
particular case of formal adjudication
pursuant to the procedures in 5 U.S.C.
554, or otherwise involving a deter-
mination on the record after oppor-
tunity for a hearing; including, but not
limited to, matters involving

(i) The institution, prosecution, adju-
dication, dismissal, settlement, or
amendment of any administrative pro-
ceeding, whether public or nonpublic;
or

(ii) The commencement, settlement,
defense, or prosecution of any judicial
proceeding to which the Commission,
or any one or more of its members or
employees, is or may become a party;
or

(iii) The commencement, conduct,
termination, status, or disposition of
any inquiry, investigation, or pro-
ceedings to which the power to issue
subpoenas is, or may become, attend-
ant; or
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(iv) The discharge of the Commis-
sion’s responsibilities involving litiga-
tion under any statute concerning the
subject of bankruptcy; or

(v) The participation by the Commis-
sion (or any employee or member
thereof) in, or involvement with, any
civil judicial proceeding or any admin-
istrative proceeding, whether as a
party, as amicus curiae, or otherwise;
or

(vi) The disposition of any applica-
tion for a Commission order of any na-
ture where the issuance of such an
order would involve a determination on
the record after opportunity for a hear-
ing.

(b) Interpretation of exemptions. The
examples set forth § 200.402(a)(1)
through (10) of particular matters
which may be the subject of closed
Commission deliberations are to be
construed as illustrative, but not as ex-
haustive, of the scope of those exemp-
tions.

(c) Public interest determination. Not-
withstanding the provisions of
§ 200.402(a) (concerning the closing of
Commission meetings), but subject to
the provisions of § 200.409(a) (respecting
the right of certain persons to petition
for the closing of a Commission meet-
ing), the Commission may conduct any
meeting or portion of a meeting in pub-
lic where the Commission determines,
in its discretion, that the public inter-
est renders it appropriate to open such
a meeting.

(d) Nonpublic matter in announcements.
The Commission may delete from the
notice of Commission meetings de-
scribed in § 200.403, from the announce-
ments concerning closed meetings de-
scribed in §§ 200.404(b) and 200.405(c),
and from the General Counsel’s certifi-
cation described in § 200.406, any infor-
mation or description the publication
of which would be likely to disclose
matters of the nature described in
§ 200.402(a) (concerning the closing of
Commission meetings).

(Pub. L. 94–409, 90 Stat. 1241)

[42 FR 14693, Mar. 16, 1977; 47 FR 37077, Aug.
25, 1982, as amended at 54 FR 24332, June 7,
1989]

§ 200.403 Notice of Commission meet-
ings.

(a) Content of notice. (1) In the case of
open meetings, or meetings closed pur-
suant to the procedures specified in
§ 200.404, the Commission shall an-
nounce the items to be considered. For
each such item, the announcement
shall include:

(i) A brief description of the generic
or precise subject matter to be dis-
cussed;

(ii) The date, place, and approximate
time at which the Commission will
consider the matter;

(iii) Whether the meeting, or the var-
ious portions thereof, shall be open or
closed; and

(iv) The name and telephone number
of the Commission official designated
to respond to requests for information
concerning the meeting at which the
matter is to be considered.

(2) Every announcement of a Com-
mission meeting described in this sub-
section, or any amended announcement
described in paragraph (c), shall be
transmitted to the FEDERAL REGISTER
for publication.

(b) Time of notice. The announcement
of Commission meetings referred to in
paragraph (a) shall be made publicly
available (and submitted immediately
thereafter to the FEDERAL REGISTER
for publication) at least one week prior
to the consideration of any item listed
therein, except where a majority of the
members of the Commission determine,
by a recorded vote, that Commission
business requires earlier consideration
of the matter. In the event of such a
determination, the announcement shall
be made publicly available (and sub-
mitted to the FEDERAL REGISTER) at
the earliest practicable time.

(c) Amendments to notice. (1)(i) The
time or place of a meeting may be
changed following any public an-
nouncement that may be required by
paragraph (a). In the event of such ac-
tion, the Commission shall announce
the change at the earliest practicable
time.

(ii) The subject matter of a meeting,
or the determination of the Commis-
sion to open or close a meeting (or a
portion of a meeting), may be changed
following any public announcement
that may be required by paragraph (a),
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if (A) a majority of the entire member-
ship of the Commission determines, by
a recorded vote, that Commission busi-
ness so requires and that no earlier an-
nouncement of the change was pos-
sible; and (B) the Commission publicly
announces such change and the vote of
each member upon such change at the
earliest practicable time.

(2) Notwithstanding the provisions of
this paragraph (c), matters which have
been announced for Commission con-
sideration may be deleted, or continued
in whole or in part to the next sched-
uled Commission meeting, without no-
tice.

(d) Notice of meetings closed pursuant
to special procedure. In the case of meet-
ings closed pursuant to the special pro-
cedures set forth in § 200.405, the Com-
mission shall make publicly available,
in whole or in summary form,

(1) A brief description of the general
subject matter considered or to be con-
sidered, and

(2) The date, place, and approximate
time at which the Commission will, or
did, consider the matter. The an-
nouncement described in this sub-
section shall be made publicly avail-
able at the earliest practicable time,
and may be combined, in whole or in
part, with the announcement described
in paragraph (a).

NOTE: The Commission intends, to the ex-
tent convenient, to adhere to the following
schedule in organizing its weekly agenda:
Closed meetings to consider matters con-
cerning the enforcement of the federal secu-
rities laws and the conduct of related inves-
tigations will generally be held on Tuesdays
and on Thursday afternoons. An open meet-
ing will generally be held each Thursday
morning to consider matters of any appro-
priate nature. On Wednesdays, either open or
closed meetings, or both, will generally be
held according to the requirements of the
Commission’s agenda for the week in ques-
tion. Normally, no meetings will be sched-
uled on Mondays, Fridays, Saturdays, Sun-
days, or legal holidays.

The foregoing tentative general schedule is
set forth for the guidance of the public, but
is not, in any event, binding upon the Com-
mission. In every case, the scheduling of
Commission meetings shall be determined by
the demands of Commission business, con-
sistent with the requirements of this subpart
I. When feasible, the Commission will en-
deavor to announce the subject matter of all
then-contemplated open meetings during a

particular month at least one week prior to
the commencement of that month.

When and if convenient after the conclu-
sion of a closed Commission meeting, the
Commission will endeavor to make publicly
available a notice describing (subject to the
provision in § 200.402(d) regarding nonpublic
matter in announcements) the items consid-
ered at that meeting and any action taken
thereon.

§ 200.404 General procedure for deter-
mination to close meeting.

(a) Action to close meeting. Action to
close a meeting pursuant to § 200.402(a)
or (c) shall be taken only upon a vote
of a majority of the entire membership
of the Commission. A separate vote of
the Commission members shall be
taken with respect to each Commission
meeting a portion or portions of which
are proposed to be closed to the public
pursuant to § 200.402(a), or with respect
to any information which is proposed
to be withheld under § 200.402(d); Pro-
vided, however, That a single vote may
be taken with respect to a series of
meetings, a portion or portions of
which are proposed to be closed, or
with respect to any information con-
cerning such series of meetings, so long
as each meeting in such series relates
to the same matters and is scheduled
to be held no more than thirty days
after the initial meeting in such series.
The vote of each Commission member
participating in such vote shall be re-
corded and no proxies shall be allowed.

(b) Announcement of action to close
meeting. Within one day of any vote
pursuant to paragraph (a) of this sec-
tion or § 200.409(a) (relating to review of
Commission determinations to open a
meeting), the Commission shall make
publicly available:

(1) A written record reflecting the
vote of each participating member of
the Commission on the question; and

(2) In the case of a meeting or portion
thereof to be closed to the public, a
written explanation of the Commis-
sion’s action closing the meeting or a
portion thereof, together with a list de-
scribing generically or specifically the
persons expected to attend the meeting
and their affiliation; and

(3) For every closed meeting, the cer-
tification executed by the Commis-
sion’s General Counsel as described in
§ 200.406.
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§ 200.405 Special procedure for deter-
mination to close meeting.

(a) Finding. Based, in part, on a re-
view of several months of its meetings,
as well as the legislative history of the
Sunshine Act, the Commission finds
that a majority of its meetings may
properly be closed to the public pursu-
ant to § 200.402(a) (4), (8), (9)(i), or (10),
or any combination thereof.

(b) Action to close meeting. The Com-
mission may, by recorded vote of a ma-
jority of its members at the com-
mencement of any meeting or portion
thereof, determine to close any meet-
ing or a portion thereof properly sub-
ject to being closed pursuant to
§ 200.402(a) (4), (8), (9)(i), or (10), or any
combination thereof. The procedure de-
scribed in this rule may be utilized not-
withstanding the fact that a meeting
or portion thereof properly subject to
being closed pursuant to § 200.402(a) (4),
(8), (9)(i), or (10), or any combination
thereof, could also be closed pursuant
to § 200.402(a) (1), (2), (3), (5), (6), (7), or
(9)(ii), or any combination thereof.

(c) Announcement of action to close
meeting. In the case of a meeting or a
portion of a meeting closed pursuant to
this rule, as soon as practicable the
Commission shall make publicly avail-
able:

(1) A written record reflecting the
vote of each participating member of
the Commission to close the meeting;
and

(2) The certification described in
§ 200.406, executed by the Commission’s
General Counsel.

§ 200.406 Certification by the General
Counsel.

For every Commission meeting
closed pursuant to § 200.402(a) (1)
through (10), the General Counsel of
the Commission (or, in his or her ab-
sence, the attorney designated by Gen-
eral Counsel pursuant to § 200.21) shall
publicly certify that, in his or her opin-
ion, the meeting may be closed to the
public and shall state each relevant ex-
emptive provision.

§ 200.407 Transcripts, minutes, and
other documents concerning closed
Commission meetings.

(a) Record of closed meetings. Except
as provided in § 200.407(b), the Commis-

sion’s Secretary shall prepare a com-
plete transcript or electronic recording
adequate to record fully the pro-
ceedings of each closed meeting, or
closed portion of a meeting.

(b) Minutes of closed meetings. In the
case of a meeting, or portion of a meet-
ing, closed to the public pursuant to
§ 200.402(a) (8), (9)(i), or (10), the Sec-
retary may, in his or her discretion or
at the direction of the Commission,
prepare either the transcript or record-
ing described in § 200.407(a), or a set of
minutes. Such minutes shall fully and
clearly describe all matters discussed
and shall provide a full and accurate
summary of any actions taken, and the
reasons therefor, including a descrip-
tion of each of the views expressed on
any item and the record of any rollcall
vote (reflecting the vote of each par-
ticipating Commission member on the
question). All documents specifically
considered by the Commission in con-
nection with any action shall be identi-
fied in such minutes are maintained.

(c) Retention of certificate and state-
ment. The Secretary shall retain a copy
of every certification executed by the
General Counsel pursuant to § 200.406,
together with a statement from the
presiding officer of the meeting, or por-
tion of a meeting to which the certifi-
cation applies, setting forth the time
and place of the meeting, and the per-
sons present.

(d) Minute Record. Nothing herein
shall affect the provisions of §§ 200.13a
and 200.40 requiring the Secretary to
prepare and maintain a Minute Record
reflecting the official actions of the
Commission.

§ 200.408 Public access to transcripts
and minutes of closed Commission
meetings; record retention.

(a) Public access to record. Within
twenty days (excluding Saturdays,
Sundays, and legal holidays) of the re-
ceipt by the Commission’s Freedom of
Information Act Officer of a written re-
quest, or within such extended period
as may be agreeable to the person mak-
ing the request, the Secretary shall
make available for inspection by any
person in the Commission’s Public Ref-
erence Room, the transcript, electronic
recording, or minutes (as required by
§ 200.407 (a) or (b)) of the discussion of
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any item on the agenda, except for
such item or items as the Freedom of
Information Act Officer determines to
involve matters which may be withheld
under § 200.402 or otherwise. Copies of
such transcript, or minutes, or a tran-
scription of such recording disclosing
the identity of each speaker, shall be
furnished to any person at the actual
cost of duplication, as set forth in
§ 200.80e, and, if a transcript is pre-
pared, the actual cost of such tran-
scription.

(b) Review of deletion from record. Any
person who has been notified that the
Freedom of Information Act Officer
has determined to withhold any tran-
script, recording, or minute, or portion
thereof, which was the subject of a re-
quest for access pursuant to § 200.402(a),
or any person who has not received a
response to his or her own request
within the 20 days specified in
§ 200.408(a), may appeal the adverse de-
termination or failure to respond by
applying for an order of the Commis-
sion determining and directing that
the transcript, recording or minute, or
deleted portion thereof, be made avail-
able. Such application shall be in writ-
ing and should be directed to the Sec-
retary, Securities and Exchange Com-
mission, Washington, DC 20549. The ap-
plicant shall state such facts and cite
such legal or other authorities as the
applicant may consider appropriate.
The Commission shall make a deter-
mination with respect to any appeal
pursuant to this subsection within 20
days (excepting Saturdays, Sundays
and legal public holidays) after the re-
ceipt of such appeal, or within such ex-
tended period as may be agreeable to
the person making the request. The
Commission may determine to with-
hold any record that is exempt from
disclosure pursuant to § 200.402(a), al-
though it may disclose a record, even if
exempt, if, in its discretion, it deter-
mines it to be appropriate to do so.

(c) Retention of record. The Commis-
sion, by its Secretary, shall retain a
complete verbatim copy of the tran-
script, or a complete copy of the min-
utes, or a complete electronic record-
ing of each meeting, or portion of a
meeting, closed to the public, for a pe-
riod of at least two years after such
meeting, or until one year after the

conclusion of any Commission pro-
ceeding with respect to which the
meeting or portion was held, whichever
occurs later.

§ 200.409 Administrative appeals.

(a) Review of determination to open
meeting. Following any announcement
stating that the Commission intends to
open a meeting or a portion thereof,
any person whose interests may be di-
rectly and substantially affected by the
disposition of the matter to be dis-
cussed at such meeting may make a re-
quest, directed to the Commission’s
Secretary, that the meeting, or rel-
evant portion thereof, be closed pursu-
ant to § 200.402(a) (5), (6), or (7). The
Secretary shall circulate such a re-
quest to the members of the Commis-
sion, along with a supporting state-
ment provided by the requestor setting
forth the requestor’s interest in the
matter and the reasons why the re-
questor believes that the meeting (or
portion thereof) should be closed, and
the Commission, upon the request of
any one of its members, shall vote by
recorded vote on whether to close such
meeting or portion.

(b) Review of determination to close
meeting. Following any announcement
that the Commission intends to close a
meeting or a portion thereof, any per-
son may make written or telegraphic
request, directed to the Commission’s
Secretary, that the meeting or a por-
tion thereof be open. Such a request
shall set forth the requestor’s interest
in the matter and the reasons why the
requestor believes that the meeting (or
a portion thereof) should be open to the
public. The Secretary shall circulate
such a request and supporting state-
ment to the members of the Commis-
sion, and the Commission, upon the re-
quest of any one of its members, shall
vote whether to open such a meeting or
a portion thereof.

§ 200.410 Miscellaneous.

(a) Unauthorized activities; mainte-
nance of decorum. Nothing in this sub-
part shall authorize any member of the
public to be heard at, or otherwise par-
ticipate in, any Commission meeting,
or to photograph or record by video-
tape or similar device any Commission
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meeting or portion thereof. The Com-
mission may exclude any person from
attendance at any meeting whenever
necessary to preserve decorum, or
where appropriate or necessary for
health or safety reasons, or where nec-
essary to terminate behavior unauthor-
ized by this paragraph (a). Any person
desiring to sound-record an open Com-
mission meeting shall notify the Com-
mission’s Secretary of his intention to
do so at least 48 hours in advance of
the meeting in question. Any person
desiring to photograph or videotape the
Commission’s proceedings may apply
to the Secretary for permission to do
so at least 48 hours in advance of the
meeting in question. The Commission’s
determination to permit photography
or videotaping at any meeting is con-
fined to its exclusive discretion, and
will be granted only if such activities
will not result in undue disruption of
Commission proceedings.

(b) Suspension of open meeting. Sub-
ject to the satisfaction of any proce-
dural requirements which may be re-
quired by this subpart, nothing in this
subpart shall preclude the Commission
from directing that the room be
cleared of spectators, temporarily or
permanently, whenever it appears that
the discussion during an open Commis-
sion meeting is likely to involve any
matter described in § 200.402(a) (respect-
ing closed meetings).

(c) Access to Commission documents.
Except as expressly provided, nothing
in this subpart shall authorize any per-
son to obtain access to any document
not otherwise available to the public or
not required to be disclosed pursuant
to subpart D. Access to documents con-
sidered or mentioned at Commission
meetings may only be obtained subject
to the procedures set forth in, and the
provisions of, subpart D.

(d) Access to public meetings. Any
member of the public who plans to at-
tend a public meeting of the Commis-
sion, and who requires an auxiliary aid
such as a sign language interpreter,
should contact the Commission’s Se-
lective Placement Coordinator, Office
of Personnel at (202) 272–7065 or TDD
number (202) 272–2552, prior to the
meeting to make the necessary ar-
rangements. The Selective Placement
Coordinator will take all reasonable

steps to accommodate requests made in
advance of the scheduled meeting date.

[42 FR 14693, Mar. 16, 1977, as amended at 44
FR 32366, June 6, 1979; 55 FR 10235, Mar. 20,
1990]

Subpart J—Classification and De-
classification of National Se-
curity Information and Mate-
rial

AUTHORITY: Sec. 19, Securities Act of 1933,
as amended, 48 Stat. 84, 15 U.S.C. 77s. E.O.
12356, 47 FR 14874, Apr. 6, 1982. Information
Security Oversight Office Directive No. 1 (47
FR 27836, June 25, 1982).

SOURCE: 44 FR 65737, Nov. 15, 1979, unless
otherwise noted.

§ 200.500 Purpose.

This part establishes general policies
and procedures for the classification,
declassification and safeguarding of na-
tional security information which is
generated, processed and/or stored by
the Commission, and supplements Ex-
ecutive Order 12356, April 6, 1982 (47 FR
14874), and Information Security Over-
sight Office Directive No. 1, June 25,
1982 (47 FR 27836).

[47 FR 47236, Oct. 25, 1982]

§ 200.501 Applicability.
This part applies to the handling of,

and public access to, national security
information and classified documents
in the Commission’s possession. Such
documents no longer in the Commis-
sion’s possession will be handled by the
agency having possession, or in accord-
ance with guidelines developed in con-
sultation with the Archivist.

§ 200.502 Definition.
As used in this part: Foreign govern-

ment information means either (a) infor-
mation provided to the United States
by a foreign government or govern-
ments, an international organization of
governments, or any element thereof
with the expectation, express or im-
plied, that the information, the source
of the information, or both, are to be
held in confidence, or (b) information
produced by the United States pursu-
ant to or as a result of a joint arrange-
ment with a foreign government or
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governments or an international orga-
nization of governments or any ele-
ment thereof, requiring that the infor-
mation, the arrangement, or both, are
to be held in confidence.

[47 FR 47236, Oct. 25, 1982]

§ 200.503 Senior agency official.

The Executive Director of the Com-
mission is designated the senior agency
official responsible for conducting an
oversight program to ensure effective
implementation of Executive Order
12356. Any complaints or suggestions
regarding the Commission’s informa-
tion security program should be di-
rected to the Office of the Executive
Director, Securities and Exchange
Commission, Attn: Information Secu-
rity Program, 450 5th Street, NW.,
Washington, DC 20549.

(a) The Deputy Executive Director is
the Senior Agency Official for purposes
of the Paperwork Reduction Act of
1980. In this capacity, the Deputy Exec-
utive Director will carry out all re-
sponsibilities required by the Act (Pub.
L. 96–511, 3506(b)), as well as serving as
Agency Clearance Officer for purposes of
the publication of notices in the FED-
ERAL REGISTER.

(b) [Reserved]

(11 U.S.C. 901, 1109(a))

[47 FR 47236, Oct. 25, 1982, as amended at 49
FR 12686, Mar. 30, 1984; 51 FR 5315, Feb. 13,
1986]

§ 200.504 Oversight Committee.

An Oversight Committee is estab-
lished, under the chairmanship of the
Executive Director, with the following
responsibilities:

(a) Establish a security education
program to familiarize Commission
and other personnel who have access to
classified information with the provi-
sions of Executive Order 12065, and en-
courage Commission personnel to chal-
lenge those classification decisions
they believe to be improper.

(b) Establish controls to insure that
classified information is used, proc-
essed, stored, reproduced, and
transitted only under conditions that
will provide adequate protection and
prevent access by unauthorized per-
sons.

(c) Establish procedures which re-
quire that a demonstrable need, under
section 4–1 of Executive Order 12065, for
access to classified information be es-
tablished before administrative clear-
ance procedures are initiated, as well
as other appropriate procedures to pre-
vent unnecessary access to classified
information.

(d) Act on all suggestions and com-
plaints concerning Commission admin-
istration of its information security
program.

(e) Establish procedures within the
Commission to insure the orderly and
effective referral of requests for declas-
sification of documents in the Commis-
sion’s possession.

(f) Review on an annual basis all
practices for safeguarding information
and to eliminate those practices which
are duplicative or unnecessary.

(g) Recommend to the Chairman of
the Commission appropriate adminis-
trative action to correct abuse or vio-
lation of any provision of Executive
Order 12356.

(h) Consider and decide other ques-
tions concerning classification and de-
classification that may be brought be-
fore it.

(i) Develop special contingency plans
for the protection of classified informa-
tion used in or near hostile or poten-
tially hostile areas.

(j) Promptly notify the Director of
the Information Security Oversight Of-
fice whenever an officer or employee of
the United States Government or its
contractors, licensees or grantees
knowingly, willfully or negligently (1)
discloses to unauthorized persons infor-
mation properly classified under Exec-
utive Order 12356 or predecessor orders
or (2) classifies or continues the classi-
fication of information in violation of
Executive Order 12356 or predecessor
orders.

[44 FR 65737, Nov. 15, 1979, as amended at 47
FR 47236, Oct. 25, 1982; 51 FR 5315, Feb. 13,
1986]

§ 200.505 Original classification.
(a) No Commission Member or em-

ployee has the authority to classify
any information on an original basis.

(b) If a Commission employee origi-
nates information that appears to re-
quire classification, the employee shall
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immediately notify the Secretary and
protect the information accordingly.

(c) If the Executive Director believes
the information warrants classifica-
tion, it shall be sent to an agency with
original classification authority over
the subject matter, or to the informa-
tion Security Oversight Office, for de-
termination.

[44 FR 65737, Nov. 15, 1979, as amended at 51
FR 5315, Feb. 13, 1986]

§ 200.506 Derivative classification.
Any document that includes para-

phrases, restatements, or summaries
of, or incorporates in new form, infor-
mation that is already classified shall
be assigned the same level of classifica-
tion as the source; if, however, the
basic information appears to have been
so changed that no classification, or a
lower classification than originally as-
signed, should be used, the appropriate
official of the originating agency or of-
fice of origin who has the authority to
upgrade, downgrade or declassify the
information must be consulted prior to
assigning a different classification to
the information.

[47 FR 47236, Oct. 25, 1982]

§ 200.507 Declassification dates on de-
rivative documents.

(a) A document that derives its clas-
sification from information classified
under Executive Order 12356 of prede-
cessor orders shall be marked with the
date or event assigned to that source
information for its automatic declas-
sification or for review of its continued
need for classification.

(b) A derivative document that de-
rives its classification from the ap-
proved use of the classification guide of
another agency shall bear the declas-
sification date required by the provi-
sions of that classification guide.

[47 FR 47236, Oct. 25, 1982]

§ 200.508 Requests for mandatory re-
view for declassification.

(a) Requests for mandatory review of
a Commission document for declas-
sification may be made by any United
States citizen or permanent resident
alien, including Commission employ-
ees, or a Federal agency, or a State or
local government. The request shall be

in writing and shall be sent to the Of-
fice of the Executive Director, Attn:
Mandatory Review Request, Securities
and Exchange Commission, 450 5th
Street NW., Washington, DC 20549.

(b) The request shall describe the ma-
terial sufficiently to enable the Com-
mission to locate it. Requests with in-
sufficient description of the material
will be returned to the requester for
further information.

(c) Within 5 days of receiving a re-
quest for declassification, the Commis-
sion shall acknowledge its receipt. If
the document was derivatively classi-
fied by the Commission or originally
classified by another agency, the re-
quest and the document shall be for-
warded promptly to the agency with
original classification authority to-
gether with the Commission’s rec-
ommendation to withhold any of the
information where appropriate. The re-
quester shall be notified of the referral.

(d) If the request requires the provi-
sion of services by the Commission,
fair and equitable fees may be charged
under title 5 of the Independent Offices
Appropriation Act, 65 Stat. 290, 31
U.S.C. 483a.

[44 FR 65737, Nov. 15, 1979, as amended at 47
FR 47237, Oct. 25, 1982; 51 FR 5315, Feb. 13,
1986]

§ 200.509 Challenge to classification by
Commission employees.

Commission employees who have rea-
sonable cause to believe that informa-
tion is classified unnecessarily, im-
properly, or for an inappropriate period
of time, may challenge those classifica-
tion decisions through mandatory re-
view or other appropriate procedures as
established by the Oversight Com-
mittee. Commission employees who
challenge classification decisions may
request that their identity not be dis-
closed.

§ 200.510 Access by historical research-
ers.

(a) Persons outside the executive
branch performing historical research
may have access to information over
which the Commission has classifica-
tion jurisdiction for the period re-
quested (but not longer than 2 years
unless renewed for an additional period
of less than 2 years) if the Executive
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Director determines in writing that ac-
cess to the information will be con-
sistent with the interests of national
security.

(b) The person seeking access to clas-
sified information must agree in writ-
ing:

(1) To be subject to a national agency
check;

(2) To protect the classified informa-
tion in accordance with the provisions
of Executive Order 12356; and

(3) Not to publish or otherwise reveal
to unauthorized persons any classified
information.

[44 FR 65737, Nov. 15, 1979, as amended at 47
FR 47237, Oct. 25, 1982; 51 FR 5315, Feb. 13,
1986]

§ 200.511 Access by former Presi-
dential appointees.

(a) Former Commission Members ap-
pointed by the President may have ac-
cess to classified information or docu-
ments over which the Commission has
jurisdiction that they originated, re-
viewed, signed, or received while in
public office, if the Executive Director
determines in writing that access to
the information will be consistent with
the interest of nation security.

(b) The person seeking access to clas-
sified information must agree in writ-
ing:

(1) To be subject to a national agency
check;

(2) To protect the classified informa-
tion in accordance with the provisions
of Executive Order 12356; and

(3) Not to publish or otherwise reveal
to unauthorized persons any classified
information.

[44 FR 65737, Nov. 15, 1979, as amended at 47
FR 47237, Oct. 25, 1982; 51 FR 5315, Feb. 13,
1986]

Subpart K—Regulations Pertaining
to the Protection of the Envi-
ronment

AUTHORITY: 15 U.S.C. 78w(a)(2).

SOURCE: 44 FR 41177, July 16, 1979, unless
otherwise noted.

§ 200.550 Purpose.
This subpart sets forth the proce-

dures the Commission will follow to
ensure compliance with the goals of

the National Environmental Policy Act
(NEPA) and with the procedures re-
quired by NEPA in the event that the
Commission should take action subject
to such procedural requirements.

§ 200.551 Applicability.

(a) Compliance with the procedures
set forth in §§ 200.552 through 200.554
shall be appropriate where Commission
action taken with respect to security
transactions subject to sections 6(b)
and 7 of the Public Utility Holding
Company Act of 1935 and acquisitions
subject to sections 9 and 10 of that Act
involves major Federal action signifi-
cantly affecting the quality of the
human environment.

(b) In addition to the foregoing, in
the event of extraordinary cir-
cumstances in which a Commission ac-
tion not specified in paragraph (a) of
this section may involve major Federal
action significantly affecting the qual-
ity of the human environment, the
Commission shall follow the proce-
dures set forth in §§ 200.552 through
200.554, unless doing so would be incon-
sistent with its statutory authority
under the Federal securities laws.

§ 200.552 NEPA planning.

Where it is reasonably foreseeable by
the Commission that it may be re-
quired to act on a matter specified in
§ 200.551 and that matter is likely to in-
volve major Federal action signifi-
cantly affecting the quality of the
human environment, the Commission
shall:

(a) Advise the relevant persons as to
information respecting the environ-
ment, if any, which may later be re-
quired to be submitted for Commission
consideration should Commission ac-
tion become necessary;

(b) Consult on any environmental
factors involved with individuals, orga-
nizations, and state and local authori-
ties interested in the planned action;
and

(c) Begin implementing the proce-
dures set forth in §§ 200.553 and 200.554
as soon as possible, Provided, That such
procedures are not inconsistent with
the Commission’s authority under the
Federal securities laws.
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§ 200.553 Draft, final and supplemental
impact statements.

If the Commission determines that
the requirements of section 102(2)(C) of
NEPA for preparation of an environ-
mental impact statement are applica-
ble in connection with a proposed Com-
mission action, it shall prepare such
statement generally in accordance
with the procedures specified in 40 CFR
parts 1500–1508, particularly part 1502
concerning impact statement prepara-
tion and content, § 1505.1 concerning de-
cision-making procedures, and § 1501.6
concerning the function of cooperating
agencies, to the extent that such proce-
dures do not conflict with the Commis-
sion’s statutory responsibilities and
authority under the Federal securities
laws.

§ 200.554 Public availability of infor-
mation.

(a) Any environmental assessment or
impact statement, and Commission re-
sponses pertaining to formal rule-
making proceedings or adjudicatory
proceedings, shall be made part of the
record in any such proceedings. In the
case of formal adjudicatory pro-
ceedings, this shall be done in accord-
ance with Rule 460 of the Commission’s
Rules of Practice, § 201.460 of this chap-
ter. In the case of formal rulemaking
proceedings, this shall be done in ac-
cordance with the Commission’s rules
respecting such proceedings.

(b) The location of publicly available
environmental impact statements will
be 450 Fifth Street, NW., Room 1024,
Washington, DC

(c) Interested persons may obtain in-
formation regarding and status reports
on specific environmental impact
statements and environmental assess-
ments by contacting the division or of-
fice within the Commission which has
responsibility for the particular pro-
posed action.

[44 FR 41177, July 16, 1979, as amended at 47
FR 26819, June 22, 1982; 60 FR 32795, June 23,
1995]

Subpart L—Enforcement of Non-
discrimination on the Basis of
Handicap in Programs or Ac-
tivities Conducted by the Se-
curities and Exchange Com-
mission

AUTHORITY: 29 U.S.C. 794.

SOURCE: 53 FR 25885, July 8, 1988, unless
otherwise noted.

§ 200.601 Purpose.
The purpose of this regulation is to

effectuate section 119 of the Rehabili-
tation, Comprehensive Services, and
Developmental Disabilities Amend-
ments of 1978, which amended section
504 of the Rehabilitation Act of 1973 to
prohibit discrimination on the basis of
handicap in programs or activities con-
ducted by Executive agencies or the
United States Postal Service.

§ 200.602 Application.
This regulation (§§ 200.601–200.670) ap-

plies to all programs or activities con-
ducted by the agency, except for pro-
grams or activities conducted outside
the United States that do not involve
individuals with handicaps in the
United States.

§ 200.603 Definitions.
For purposes of this regulation, the

term—
Assistant Attorney General means the

Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, and other similar
services and devices. Auxiliary aids
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices
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for deaf persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Individual with handicaps means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.

As used in this definition, the phrase:
(1) Physical or mental impairment in-

cludes—
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,

cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Qualified individual with handicaps
means—

(1) With respect to preschool, elemen-
tary, or secondary education services
provided by the agency, an individual
with handicaps who is a member of a
class of persons otherwise entitled by
statute, regulation, or agency policy to
receive education services from the
agency;

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment,
an individual with handicaps who
meets the essential eligibility require-
ments and who can achieve the purpose
of the program or activity without
modifications in the program or activ-
ity that the agency can demonstrate
would result in a fundamental alter-
ation in its nature;

(3) With respect to any other pro-
gram or activity, an individual with
handicaps who meets the essential eli-
gibility requirements for participation
in, or receipt of benefits from, that pro-
gram or activity; and
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(4) Qualified handicapped person as
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is
made applicable to this regulation by
§ 200.640.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95–602, 92 Stat. 2955); and
the Rehabilitation Act Amendments of
1986 (Pub. L. 99–506, 100 Stat. 1810). As
used in this regulation, section 504 ap-
plies only to programs or activities
conducted by Executive agencies and
not to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§ 200.604—200.609 [Reserved]

§ 200.610 Self-evaluation.
(a) The agency shall, by September 6,

1989, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this regulation and, to the ex-
tent modification of any such policies
and practices is required, the agency
shall proceed to make the necessary
modifications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with
handicaps, to participate in the self-
evaluation process by submitting com-
ments (both oral and written).

(c) The agency shall, for at least
three years following completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified; and

(2) A description of any modifications
made.

§ 200.611 Notice.
The agency shall make available to

employees, applicants, participants,
beneficiaries, and other interested per-

sons such information regarding the
provisions of this regulation and its ap-
plicability to the programs or activi-
ties conducted by the agency, and
make such information available to
them in such manner as the head of the
agency finds necessary to apprise such
persons of the protections against dis-
crimination assured them by section
504 and this regulation.

§§ 200.612—200.629 [Reserved]

§ 200.630 General prohibitions against
discrimination.

(a) No qualified individual with
handicaps shall, on the basis of handi-
cap, be excluded from participation in,
be denied the benefits of, or otherwise
be subjected to discrimination under
any program or activity conducted by
the agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified individual with
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit,
or service;

(ii) Afford a qualified individual with
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with handicaps with an aid, benefit, or
service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
handicaps or to any class of individuals
with handicaps than is provided to oth-
ers unless such action is necessary to
provide qualified individuals with
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others;

(v) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards;
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(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified individuals with
handicaps to discrimination on the
basis of handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with handicaps.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude individuals with handi-
caps from, deny them the benefits of,
or otherwise subject them to discrimi-
nation under any program or activity
conducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with handicaps.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified individ-
uals with handicaps to discrimination
on the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified individ-
uals with handicaps to discrimination
on the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
individuals with handicaps to discrimi-
nation on the basis of handicap. How-
ever, the programs or activities of enti-
ties that are licensed or certified by
the agency are not, themselves, cov-
ered by this regulation.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-

tive order to individuals with handi-
caps or the exclusion of a specific class
of individuals with handicaps from a
program limited by Federal statute or
Executive order to a different class of
individuals with handicaps is not pro-
hibited by this regulation.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified individuals with handicaps.

§§ 200.631–200.639 [Reserved]

§ 200.640 Employment.
No qualified individual with handi-

caps shall, on the basis of handicap, be
subject to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§ 200.641–200.648 [Reserved]

§ 200.649 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 200.650, no qualified individual with
handicaps shall, because the agency’s
facilities are inaccessible to or unus-
able by individuals with handicaps, be
denied the benefits of, be excluded from
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

§ 200.650 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with handicaps.
This paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by individuals
with handicaps;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
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historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§ 200.650(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that in-
dividuals with handicaps receive the
benefits and services of the program or
activity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by individ-
uals with handicaps. The agency is not
required to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the

agency shall give priority to those
methods that offer programs and ac-
tivities to qualified individuals with
handicaps in the most integrated set-
ting appropriate.

(2) Historic preservation programs. In
meeting the requirements of § 200.650(a)
in historic preservation programs, the
agency shall give priority to methods
that provide physical access to individ-
uals with handicaps. In cases where a
physical alteration to an historic prop-
erty is not required because of
§ 200.650(a) (2) or (3), alternative meth-
ods of achieving program accessibility
include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide indi-
viduals with handicaps into or through
portions of historic properties that
cannot otherwise be made accessible;
or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
November 7, 1988, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by September 6, 1991, but in any event
as expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
March 6, 1989, a transition plan setting
forth the steps necessary to complete
such changes. The agency shall provide
an opportunity to interested persons,
including individuals with handicaps or
organizations representing individuals
with handicaps, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
individuals with handicaps;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;
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(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§ 200.651 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by individuals with handi-
caps. The definitions, requirements,
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151–4157), as estab-
lished in 41 CFR 101–19.600 to 101–19.607,
apply to buildings covered by this sec-
tion.

§§ 200.652—200.659 [Reserved]

§ 200.660 Communications.
(a) The agency shall take appropriate

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford an individual with handicaps
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the individual with handi-
caps.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used to communicate with per-
sons with impaired hearing.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence

and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with § 200.660 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
individuals with handicaps receive the
benefits and services of the program or
activity.

§§ 200.661—200.669 [Reserved]

§ 200.670 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs and
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
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1 The last major revision of the Conduct
Regulation was done in 1966 to implement
Executive Order 11222, May 8, 1965, and part
735 of the Civil Service Commission regula-
tions (5 CFR part 735) adopted pursuant
thereto. It also contains references to the
several applicable statutes governing em-
ployee conduct, particularly Pub. L. 87–849
(76 Stat. 1119, 18 U.S.C. 201 et seq.), and the
‘‘Code of Ethics for Government Service,’’
House Concurrent Resolution 175, 85th Con-
gress, 2d session (72 Stat. B 12).

Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Equal Employment Oppor-
tunity Manager shall be responsible for
coordinating implementation of this
section. Complaints may be sent to the
EEO Manager, 450 Fifth Street NW.,
Washington, DC 20549.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151–4157), is not readily ac-
cessible to and usable by individuals
with handicaps.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.
(h) Appeals of the findings of fact and

conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by § 200.670(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-

mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[53 FR 25882 and 25885, July 8, 1988, as amend-
ed at 53 FR 25882, July 8, 1988]

§§ 200.671—200.699 [Reserved]

Subpart M—Regulation Con-
cerning Conduct of Members
and Employees and Former
Members and Employees of
the Commission

AUTHORITY: 15 U.S.C. 77s, 78w, 79t, 77sss,
80a–37, 80b–11; E.O. 11222, 3 CFR, 1964–1965
Comp.; 5 CFR 735.104 unless otherwise noted.

SOURCE: 45 FR 36064, May 29, 1980, unless
otherwise noted.

§ 200.735–1 Purpose.
This subpart sets forth the standards

of ethical conduct required of mem-
bers, employees and special Govern-
ment employees, and former members
and employees of the Securities and
Exchange Commission. It is a further
revision of a comprehensive conduct
regulation first adopted by the Com-
mission in 1953 ‘‘to restate the ethical
principles which it believes should gov-
ern and have governed the conduct of
members and employees and former
members and employees of the Com-
mission.’’ 1 This revision is necessary
to provide members, employees, special
Government employees and former
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2 Detailed provisions regarding outside or
private employment and transactions in se-
curities and commodities are set forth in
§§ 200.735–4 and 200.735–5, respectively. Fur-
ther provisions regarding use and disclosure
of confidential information are set forth in
paragraph (b) of this section and in the note
appended thereto.

Members of the Commission are subject
also to the following prohibition in section
4(a) of the Securities Exchange Act of 1934
(15 U.S.C. 78d(a)): ‘‘* * * No Commissioner
shall engage in any other business, vocation,
or employment than that of serving as Com-
missioner, nor shall any Commissioner par-
ticipate, directly or indirectly, in any stock
market operations or transactions of a char-
acter subject to regulation by the Commis-
sion pursuant to this title * * *.’’ This does
not preclude Commissioners from engaging
in securities transactions. See Opinion letter
dated February 11, 1975, sent by the Office of

Commission members and employees
with a comprehensive statement of
standards of conduct which are dic-
tated by applicable Federal law, Execu-
tive orders, and the Commission’s own
requirements.

§ 200.735–2 Policy.
(a) The Securities and Exchange

Commission has been entrusted by
Congress with the protection of the
public interest in a highly significant
area of our national economy. In view
of the effect which Commission action
frequently has on the general public, it
is important that members, employees
and special Government employees
maintain unusually high standards of
honesty, integrity, impartiality and
conduct. They must be constantly
aware of the need to avoid situations
which might result either in actual or
apparent misconduct or conflicts of in-
terest and to conduct themselves in
their official relationships in a manner
which commands the respect and con-
fidence of their fellow citizens.

(b) For these reasons, members, em-
ployees and special Government em-
ployees should at all times abide by the
standards of conduct set forth in this
subpart, the canons of ethics for mem-
bers of the Securities and Exchange
Commission (subpart C of this part 200)
and, in the case of a professional per-
son, the ethical standards applicable to
the profession of such person.

§ 200.735–3 General provisions.
(a)(1) In considering the prohibitions

of this section, members and employ-
ees must constantly be aware that the
provisions here enumerated set forth
standards of conduct which are broader
than the specific applications stated in
the rules which follow. Therefore,
members and employees should look to
these general prohibitions when assess-
ing the advisability of a particular
course of conduct. The broadly stated
provisions of this rule are aimed at
eliminating the appearance of impro-
priety as well as any actual wrong-
doing.

(2) Accordingly, a member or em-
ployee should avoid any action, wheth-
er or not specifically prohibited by law
or regulation (including the provisions
of this subpart), which would result in

or might create appearance of, among
other things:

(i) Using public office for private
gain;

(ii) Giving preferential treatment to
any organization or person;

(iii) Losing complete independence or
impartiality;

(iv) Making a Government decision
outside official channels; or

(v) Affecting adversely the con-
fidence of the public in the integrity of
the Government.

(3) While provisions applicable to all
employees of the Commission are out-
lined in this regulation, certain Offices
or Divisions for management reasons
may require more stringent regula-
tions in certain areas. These may be
imposed by Division Directors, Office
Heads or Regional Administrators with
the consent of the Chairman and the
approval of the Office of Government
Ethics. Should such additional regula-
tions be imposed, all employees af-
fected must be notified ten days before
the effective date of the restriction or
at the time of their employment.

(b) A member or employee of the
Commission shall not:

(1) Engage, directly or indirectly, in
any personal business transaction or
private arrangement for personal profit
the opportunity for which arises be-
cause of his or her official position or
authority, or that is based upon con-
fidential or nonpublic information
which he or she gains by reason of such
position or authority.2
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the General Counsel to David Reich, Ethics
Counselor at the Civil Service Commission.
In addition, members of the Commission are
subject to the requirements of Executive
Order 11222 of May 8, 1965.

3 Members and employees of the Commis-
sion are subject also to provisions of the
Federal criminal code which prohibit, (1) any
officer or employee of the United States
from asking, accepting or receiving any
money or other thing of value in connection
with any matter before him or her in his or
her official capacity, (18 U.S.C. 203); and (2)
the compensation of government employees
for services to the government by entities
other than the United States (18 U.S.C. 209).
In addition, members are prohibited by 5
CFR 735.203(c) from receiving compensation
or anything of monetary value for any con-
sultation, lecture, discussion, writing, or ap-
pearance, the subject matter of which is de-
voted substantially to the responsibilities,
programs, or operations of the Commission
or which draws substantially on official data
or ideas which have not become part of the
body of public information. See also 17 CFR
200.735–4.

(2) Solicit or accept, directly or indi-
rectly, any gift, gratuity, favor, enter-
tainment, loan, service, or any other
thing of monetary value from any per-
son with whom he or she transacts
business on behalf of the United States:

(i) Who has, or is seeking to obtain,
contractual or other business or finan-
cial relations with the Commission;

(ii) Who conducts operations or ac-
tivities regulated by the Commission;
or

(iii) Who has interests that may be
substantially affected by the perform-
ance or non-performance of his or her
official duty.

(3) The restrictions of paragraph
(b)(2) of this section do not prohibit
members and employees from the fol-
lowing:

(i) The acceptance of food and re-
freshments, not lavish in kind, offered
free in the course of a meeting or other
group function, not connected with an
inspection or investigation, at which
attendance is desirable because it will
assist the member or employee in per-
forming his or her official duties. Mem-
bers shall determine for themselves
and their staffs the propriety of accept-
ing such invitations. Division Direc-
tors, Office Heads, and Regional Ad-
ministrators are authorized to make
such determinations for themselves
and their subordinates. Staff members
are required to advise their Division
Director, Office Head, or Regional Ad-
ministrator of invitations received
from entities described in paragraph
(b)(2) of this section.

(ii) The acceptance of items of value
when the circumstances make it clear
that it is family or personal relation-
ships rather than the business of the
persons concerned which govern and
are the motivating factors.

(iii) The acceptance of unsolicited ad-
vertising or promotional material,
such as pens, pencils, notepads, cal-
endars and other items of modest
value.

(iv) The acceptance of meals and re-
freshments as provided to all panelists,

when participating as a panelist in an
educational program.

(v) The acceptance of gifts given for
participation in an educational pro-
gram when they are (A) of modest
value; or (B) provided to all partici-
pants in the program; or (C) in the na-
ture of a remembrance traditional to
the particular sponsor institution.

(vi) For purposes of this subpart, per-
son means an individual, a corporation,
a company, an association, a firm, a
partnership, a society, a joint stock
company; or any other organization or
institution or anyone who acts for such
a person in a representative capacity.3

(4) Solicit contributions from an-
other employee for a gift to an em-
ployee in a superior official position.
An employee in a superior official posi-
tion shall not accept a gift presented as
a contribution from employees receiv-
ing less salary than himself or herself.
An employee shall not make a dona-
tion as a gift to an employee in a supe-
rior official position (5 U.S.C. 7351).
However, this paragraph does not pro-
hibit the occasional giving of gifts of
modest value to an employee in a supe-
rior position or the receipt of such gifts
by a superior or the use of completely
voluntary contributions of nominal
amounts by employees within the Com-
mission to establish funds for the lim-
ited purpose of providing token remem-
brances or gifts of modest value to an
employee in a superior position on spe-
cial occasions.
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4 Detailed provisions regarding negotia-
tions for future employment are set forth in
§ 200.735–7.

5 In Section 171 of the Commission’s Man-
ual of Administrative Regulations the Com-
mission’s policy on making available non-
public information to Federal, State and for-
eign government authorities, national secu-
rities exchanges and national securities asso-
ciations is outlined.

6 Detailed prohibitions regarding disclosure
or use of confidential or nonpublic informa-
tion are set forth in Rule 122 (17 CFR 230.122)
under the Securities Act of 1933; section 24(b)
of the Securities Exchange Act of 1934 (15
U.S.C. 78x) and Rule 0–4 (17 CFR 240.0–4); and
Rule 24(b)(2) (17 CFR 240.24b–2), thereunder;
section 22(c) of the Public Utility Holding
Company Act of 1935 (15 U.S.C. 79y) and Rule
104 thereunder (17 CFR 250.104); section
45(a)(1) of the Investment Company Act, and
section 210(b) of the Investment Advisers Act
of 1940 (15 U.S.C. 80b–10). But see, section 171
of the Administrative Manual which author-
izes the staff to divulge certain nonpublic in-
formation without Commission approval (n.
5, supra).

7 Section 200.735–6 of this subpart provides
a procedure for relieving employees from as-
signments in certain cases, including those
covered by paragraph (b)(5) of this section.

(5) Accept from a foreign government
a gift, decoration or other thing of
more than minimal value except in ac-
cordance with the provisions of 5
U.S.C. 7342.

(6) Discuss or entertain a proposal for
future employment by any person out-
side the Government with whom he or
she is personally and substantially in-
volved in transacting business on be-
half of the United States.4

(i) If an employee wishes to discuss
future employment with another Gov-
ernment agency, this fact should be
disclosed to the employee’s Division
Director, Office Head or Regional Ad-
ministrator prior to any discussion re-
garding employment, if at that time
the employee is representing the Com-
mission in a particular matter in which
the other agency is taking a position
adverse to the Commission.

(7)(i) Divulge to any unauthorized
person or release in advance of author-
ization for its release 5 any nonpublic
Commission document, or any informa-
tion contained in any such document
or any confidential information: (A) In
contravention of the rules and regula-
tions of the Commission promulgated
under 5 U.S.C. 552, 552a and 552b; or (B)
in circumstances where the Commis-
sion has determined to accord such in-
formation confidential treatment.

(ii) Except where the Commission or
the General Counsel, pursuant to dele-
gated authority, has previously grant-
ed approval or in relation to a Commis-
sion administrative proceeding or a ju-
dicial proceeding in which the Commis-
sion, or a present or former Commis-
sioner, or present or former member of
the staff, represented by Commission
counsel, is a party, any officer, em-
ployee or former officer or employee
who is served with a subpoena requir-
ing the disclosure of confidential or
non-public information or documents
shall, unless the Commission or the

General Counsel, pursuant to delegated
authority, authorizes the disclosure of
such information or documents, re-
spectfully decline to disclose the infor-
mation or produce the documents
called for, basing his or her refusal on
this paragraph.

(iii) Any member, employee or
former member or employee who is
served with such a subpoena not cov-
ered by the exceptions in paragraph
(b)(7)(ii) of this section shall promptly
advise the General Counsel of the serv-
ice of such subpoena, the nature of the
information or documents sought, and
any circumstances which may bear
upon the desirability in the public in-
terest of making available such infor-
mation or documents.6 The Commis-
sion or the General Counsel, pursuant
to delegated authority, shall authorize
the disclosure of non-expert, non-privi-
leged, factual staff testimony and the
production of non-privileged docu-
ments when validly subpoenaed.

(8) Act in any official matter with re-
spect to which there exists a personal
interest incompatible with an unbiased
exercise of official judgment.7

(9) Have direct or indirect personal,
business or financial affairs which con-
flict or appear to conflict with his or
her official duties and responsibilities.

(10)(i) Use, or allow the use of, di-
rectly or indirectly, Government prop-
erty of any kind, including property
leased to the Government, for other
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8 With respect to members, this paragraph
supplements the statutory prohibition
against outside employment contained in
section 4(a) of the Securities Exchange Act
of 1934, quoted in footnote 2. Except as other-
wise indicated, the remaining provisions of
this section are not made applicable to mem-
bers in view of the provisions of section 4(a)
of the Securities Exchange Act of 1934.

than officially approved activities. Of-
ficially approved activities for the pur-
pose of this section are those activities
which are part of an employee’s official
duties or are approved by the employ-
ee’s Division Director, Office Head or
Regional Administrator as being suffi-
ciently related to the employee’s offi-
cial duties, or important to the inter-
ests of the Commission to warrant the
use of Commission facilities for their
accomplishment. Division Directors,
Office Heads and Regional Administra-
tors may, for their own activities
meeting the same criteria, obtain the
concurrence of the Executive Director.

(ii) An employee has a positive duty
to protect and conserve Government
property, including equipment, sup-
plies, and other property entrusted or
issued to him or her.

(11) Participate, while on Govern-
ment-owned or leased property or while
on duty for the Government, in any
gambling activity, including the oper-
ation of a gambling device, in con-
ducting a lottery or pool, in a game for
money or property, or in selling or pur-
chasing a numbers slip or ticket.

(12) Engage in unlawful or unethical
conduct, or other conduct prejudicial
to the Government.

[45 FR 36064, May 29, 1980; 45 FR 40975, June
17, 1980, as amended at 50 FR 23287, June 3,
1985; 53 FR 17458, May 17, 1988; 54 FR 33500,
Aug. 15, 1989]

§ 200.735–4 Outside employment and
activities.

(a) No member or employee shall per-
mit his or her name to be associated in
any way with any legal, accounting or
other professional firm or office. 8

(b)(1) No employee shall have any
outside or private employment, activ-
ity, or affiliation incompatible with
concurrent employment by the Com-
mission. Incompatible activities in-
clude but are not limited to

(i) Employment or association with
any securities exchange, association of
securities dealers, or other self-regu-
latory organization either registered
under the Securities Exchange Act of
1934 or otherwise involved with the se-
curities industry, any registered
broker, dealer, registered municipal se-
curities dealer, public utility holding
company, investment company, invest-
ment adviser, securities information
processor, transfer agent, clearing
agency or other persons who are sub-
ject to regulation by the Commission,
or where the facts relating to a par-
ticular employment would create an
appearance of impropriety, because the
employment is directly or indirectly
related to the issuance, sale, purchase
or investment of securities;

(ii) Legal, accounting, or engineering
work for compensation involving mat-
ters in which the Federal government
may be significantly interested;

(iii) Acceptance of a fee, compensa-
tion, gift, payment of expense, or any
other thing of monetary value in cir-
cumstances in which acceptance may
result in or create the appearance of
conflicts of interest;

(iv) Outside employment or activity
which impairs the employee’s mental
or physical capacity to perform his or
her Commission duties and responsibil-
ities in an acceptable manner;

(2) For the purposes of this paragraph
(b), the private employment of an em-
ployee’s spouse, or other member of his
or her immediate household with any
securities exchange, association of se-
curities dealers, or other self-regu-
latory organization either registered
under the Securities Exchange Act of
1934 or otherwise involved in the secu-
rities industry, any registered broker,
dealer, registered municipal securities
dealer, public utility holding company,
investment company, investment ad-
viser, securities information processor,
transfer agent, clearing agency or
other persons who are subject to regu-
lation by the Commission, or where the
particular employment is directly re-
lated to the issuance, sale, purchase or
investment of securities is deemed to
be incompatible with the employee’s
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9 As to employees, while the receipt of
honoraria is discouraged (See 17 CFR 200.735–
4(b)(7)), that rule is not applicable to the re-
ceipt of compensation for teaching.

10 Since members of the Commission are
covered by section 401(a) of Executive Order
11222, they are prohibited by Civil Service
Regulations (5 CFR 735.203(c)) from receiving
compensation or anything of monetary value

for any consultation, lecture, discussion,
writing, or appearance the subject matter of
which is devoted substantially to the respon-
sibilities, programs, or operations of their
agencies, or which draws substantially on of-
ficial data or ideas which have not become
part of the body of public information.

11 [Reserved]

concurrent employment by the Com-
mission if the duties and activities in-
cident to such employment relate di-
rectly to the official activities of the
Commission employee, except as deter-
mined otherwise by the Commission in
a specific case.

(i) Member of his or her immediate
household is defined for the purposes of
this paragraph as a resident of the em-
ployee’s household who is related to
the employee by blood or marriage.

(3) No employee shall accept or per-
form outside employment prohibited
by law, regulations of the Office of Per-
sonnel Management or the rules in this
subpart.

(4) No employee shall receive any
salary or anything of monetary value
from a private source as compensation
for his or her services to the Govern-
ment (18 U.S.C. 209), except as other-
wise provided by law.

(5) The Commission encourages em-
ployees to engage in teaching, lec-
turing, and writing activities with or
without compensation. 9 In partici-
pating in such activities, employees
should be guided by the following:

(i) No teaching, lecturing, or writing
should be engaged in if prohibited by
law, Executive order, Office of Per-
sonnel Management regulations, or the
rules in this subpart.

(ii) No teaching, lecturing, or writing
should be engaged in (including for the
purpose of the special preparation of a
person or class of persons for an exam-
ination of the Office of Personnel Man-
agement or Board of Examiners for the
Foreign Service) that depends on infor-
mation filed with the Commission, or
obtained by the Commission in an in-
vestigation or otherwise, or generated
within the Commission which is non-
public, unless the Commission gives
formal approval for the use of such
nonpublic information on the basis
that the use thereof is in the public in-
terest.10

(6)(i) Subject to the specific prohibi-
tion and requirements set forth below,
the Commission may accept payment
or reimbursement in cash or in kind,
for travel and subsistence expenses ac-
tually incurred by Commission mem-
bers and employees, while on official
duty status, in connection with the
participation of such members and em-
ployees in conferences, proceedings,
meetings, seminars, and educational
programs concerning the functions and
responsibilities of the Commission and
related topics.

(ii)(A) The Commission shall accept
no payment or reimbursement for ex-
penses described in paragraph (b)(6)(i)
of this section from or in connection
with a conference sponsored by:

(1) A person directly required to file
reports or registration statements with
the Commission, or

(2) A person directly or indirectly
regulated by the Commission, or

(3) Any association or other group
composed predominantly of persons
regulated by the Commission, Provided,
however, That the Chairman may au-
thorize the Commission to accept pay-
ment or reimbursement from such a
group. In determining whether to au-
thorize such payment or reimburse-
ment, the Chairman shall consider the
benefits to the Commission and the
public of participation in the par-
ticular program and the possibility of
any appearance of impropriety.

(B) For purposes of this section, the
phrase person regulated by the Commis-
sion means all persons whose activities
are directly regulated by, or who are
required to register with, the Commis-
sion, including but not limited to, such
persons as brokers or dealers in securi-
ties, national securities exchanges, na-
tional securities associations, invest-
ment companies, investment advisers,
public utility holding companies, and
any self-regulatory organization, as
that term is defined in section 3 of the
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Securities Exchange Act of 1934, 15
U.S.C. 78(c).

(iii)(A) Subordinate members of the
staff who are invited to participate in
programs which offer payment or reim-
bursement meeting the criteria of
paragraph (b)(6)(i) of this section must,
prior to participation, obtain the writ-
ten approval of their Division Director,
Office Head, or Regional Administrator
to participate in the program and the
written approval of the Chairman, if
paragraph (b)(6)(ii)(A)(3) of this section
applies. If paragraph (b)(6)(ii)(A)(3) of
this section does not apply, the Execu-
tive Director shall determine in writ-
ing whether the Commission will ac-
cept the payment or reimbursement.

(1) In acting on requests to partici-
pate, Division Directors, Office Heads,
and Regional Administrators shall con-
sider: (i) The benefit to the Commis-
sion and the public of participation; (ii)
the expertise of the proposed partici-
pant; and (iii) the appropriate alloca-
tion of resources.

(2) In determining whether the Com-
mission shall accept payment or reim-
bursement, the Executive Director
shall consider the possibility of any ap-
pearance of impropriety.

(B) Division Directors, Office Heads,
and Regional Administrators must,
prior to participation, obtain the writ-
ten approval of the Chairman, if para-
graph (b)(6)(ii)(A)(3) of this section ap-
plies. If paragraph (b)(6)(ii)(A)(3) of this
section does not apply, the Executive
Director shall determine, in writing,
considering the possibility of any ap-
pearance of impropriety, whether the
Commission will accept the payment
or reimbursement. Division Directors,
Office Heads, and Regional Administra-
tors shall make the determinations
specified in paragraph (b)(6)(iii)(A)(1) of
this section as to their own participa-
tion.

(C) Except if paragraph (b)(6)(ii)(A)(3)
of this section applies, each Commis-
sioner shall determine for himself or
herself whether payment or reimburse-
ment for his or her expenses incident
to participation in programs meeting
the criteria of paragraph (b)(6)(i) of
this section should be accepted by the
Commission. Notice of each decision
shall be sent to the Executive Director.

(D) Whenever it is determined, pursu-
ant to paragraphs (b)(6)(iii) (A), (B), or
(C) of this section that the Commission
will accept a particular payment or re-
imbursement, the Executive Director
shall forward notice of that decision to
the Public Reference Room, Wash-
ington, DC, for insertion in a public
file.

(iv) Payment or reimbursement shall
not be accepted for expenses which are
unreasonable or lavish.

(v) On a quarterly basis, the Commis-
sion shall publish in the SEC Docket a
compilation of payments and reim-
bursements accepted.

(vi) The Commission’s acceptance
from any person of payment or reim-
bursement for the expenses of a spouse
or traveling companion accompanying
a member or employee is prohibited. If
a staff member wishes to participate in
a program which offers payment or re-
imbursement meeting the criteria of
paragraph (b)(6)(i) of this section and
acceptance would not be prohibited by
paragraph (b)(6)(ii) of this section, but
is denied approval in accordance with
paragraphs (b)(6)(iii)(A) or (B) of this
section, or wishes to accept reimburse-
ment for the travel expenses of his or
her spouse or traveling companion, the
staff member may participate in the
program and accept such reimburse-
ment personally, Provided, That:

(A) No reimbursement for travel ex-
penses may be accepted from a person
who does, or is seeking to do, business
with the Commission, is regulated di-
rectly or indirectly by the Commission,
is registered with the Commission, or
has interests which may be substan-
tially affected by the official’s per-
formance or non-performance of his or
her official duties.

(B) No reimbursement may be ac-
cepted for the travel expenses of an em-
ployee’s spouse or traveling companion
unless the prior written approval of the
General Counsel is obtained. Under ap-
propriate circumstances, such as pro-
grams where participants are expected
to engage in social activities, the Gen-
eral Counsel may approve acceptance
upon written application.

(C) A copy of the General Counsel’s
approval and notice of the amount of
payment or reimbursement accepted
from the sponsor must be sent to the
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12 As a matter of policy, the Commission
encourages members of its staff to partici-
pate in matters involving improvement to
their communities and service to indigent
persons, provided that the necessary ap-
proval is obtained in advance. However, in no
case will approval be given to participate in
matters involving securities.

13 Attention is called to Title 18, United
States Code, sections 201 through 209 which
provide, among other things, that Federal
employees are prohibited from acting as
agent or attorney in prosecuting any claim
against the United States or from aiding and
assisting in any way, except as otherwise
permitted in the discharge of official duties,
in the prosecution or support of any such
claim, or from receiving any gratuity, or any
share of an interest in any claim from any
claimant against the United States; and
from directly or indirectly receiving or

Executive Director for inclusion in the
public file in accordance with para-
graph (b)(6)(iii)(D) of this section.

(D) Such staff member’s participa-
tion and travel occur only while on an-
nual leave, approved in accord with
regular leave procedures. Note 7 CFR
200.735–4(e)(2)(ii).

(vii) Members or employees who are
participating in a program meeting the
criteria of paragraph (b)(6)(i) of this
section, which is sponsored by a person
determined by the Secretary of the
Treasury to be a tax-exempt organiza-
tion pursuant to 26 U.S.C. 501(c)(3), and
for which reimbursement for the mem-
ber’s or employee’s participation will
be accepted by the Commission, may,
while on official duty, accept from the
sponsoring entity bona fide reimburse-
ment for actual expenses for travel and
necessary subsistence for a spouse or
traveling companion Provided that the
procedures detailed in paragraphs
(d)(6)(vi) (A)–(C) of this section are fol-
lowed.

(7) The provisions of this paragraph
(b) and § 200.735–3(b)(2) do not preclude
a member or employee from:

(i) Participation in the activities of
national or State political parties not
proscribed by law;

(ii) Participation in the affairs of, or
acceptance of an award for a meri-
torious public contribution or achieve-
ment given by, a charitable, religious,
professional, social, fraternal, non-
profit educational, recreational, public
service, or civic organization.

(8)(i) As a matter of general policy,
the Commission discourages the ac-
ceptance of honoraria or similar fees
and payments which are given for pub-
lications, speeches or lectures based on
the official duties of the employee. In
accord with this policy, no member or
employee may accept such an hono-
rarium unless written approval is ob-
tained in advance from the Commis-
sion’s General Counsel, subject to the
general review of the Commission. Re-
quests for such approval should be sub-
mitted to the General Counsel in writ-
ing and should include a statement in
support of the request.

(ii) Honoraria which are most likely
to be deemed acceptable are those
which appear to be remuneration for
teaching. An employee may not, under

any circumstances, accept an hono-
rarium from any person from whom re-
imbursement for travel expenses is pro-
hibited by paragraph (b)(6)(ii) of this
section. In any event an employee may
not accept an excessive honorarium as
described in 2 U.S.C. 441(i). This section
does not preclude the acceptance of a
modest gift for participation as a
speaker, as provided in Rule 3.

(c) No employee shall appear in court
or on a brief in a representative capac-
ity (with or without compensation) or
otherwise accept or perform legal, ac-
counting, engineering, or similar pro-
fessional work, unless specifically au-
thorized to do so by the Commission.
Acceptance of a forwarding fee shall be
deemed to be within the foregoing pro-
hibition. As a matter of general policy,
outside or private professional work or
practice by the staff is discouraged and
only in unusual cases or circumstances
will it be authorized. However, the
Commission encourages its employees,
in off-duty hours and consistent with
official responsibilities, to participate,
without compensation, in programs to
provide legal or other appropriate as-
sistance and representation to
indigents.12 Such participation may in-
clude limited appearances in court and
on briefs when required in connection
with such programs. However, such
participation may not involve any ac-
tivities which are prohibited by law,
Executive orders, Office of Personnel
Management regulations, or this sub-
part M.13 For example, 18 U.S.C. 205
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agreeing to receive any compensation what-
ever for services rendered or to be rendered
to any persons in relation to any matter in
which the United States is a party or di-
rectly or indirectly interested. 18 U.S.C. 205
contains an exception from the foregoing re-
strictions for acting as agent or attorney,
without compensation, for government em-
ployees who are the subject of disciplinary,
loyalty or other personnel-type proceedings,
in connection with these proceedings.

14 This is adapted from the provision in 18
U.S.C. 205 and expresses the Commission’s
general policy which favors the representa-
tion of fellow employees without compensa-
tion. However, it may be necessary to look
to other regulations for specific provisions
regarding such representation.

15 This paragraph (e), requiring review of
prepared speeches or writings relating to the
Commission, does not apply to teaching ac-
tivities.

prohibits a Federal employee from ap-
pearing in court in a matter in which
the United States has an interest
(other than on behalf of the United
States), without regard to compensa-
tion.

(1) The provisions of this paragraph
(c) and § 200.735–3(b)(2) do not preclude
an employee from:

(i) Acting without compensation as
agent or attorney (A) for a Commission
employee who is sued or is under inves-
tigation in connection with his or her
official duties; (B) for any Commission
employee who is the subject of discipli-
nary, loyalty or other personnel ad-
ministrative proceedings in connection
with those proceedings; or (C) for any
Commission employee who raises
claims or against whom allegations of
wrongdoing are made pursuant to the
Commission’s Equal Opportunity regu-
lations, if such representation is not
inconsistent with the faithful perform-
ance of the employee’s duties.14

(2) [Reserved]
(d) No member or employee shall

hold office in or be a director of any
company which has public security
holders, except not for profit corpora-
tions, savings and loan associations,
and similar institutions, whose securi-
ties are exempted under section 3(a)(4)
or 3(a)(5) of the Securities Act of 1933
(15 U.S.C. 77c(a)(4), 77c(a)(5)).

(e)(1) As paragraph (b)(5) of this sec-
tion indicates, the Commission encour-
ages employees to engage in teaching,
lecturing and writing activities.15 It is

understood, however, that Commission
employees in their teaching, writing
and lecturing shall not

(i) Use confidential or nonpublic in-
formation;

(ii) Make comments on pending liti-
gation in which the Commission is par-
ticipating as a party or amicus curiae;
or

(iii) Make comments on rulemaking
proceedings pending before the Com-
mission which would adversely affect
the operations of the Commission.

(2) To assist employees in conforming
to these requirements the following
procedure for reviewing writings prior
to publication, or prepared speeches
prior to delivery, has been established:

(i) Employees must submit proposed
publications or prepared speeches re-
lating to the Commission, or the stat-
utes or rules it administers, to the
General Counsel for review. Employees
will be notified as promptly as pos-
sible, with due regard to publication
deadlines, but in any event within 30
days of receipt of the written docu-
ment, whether such document con-
forms to the requirements of this Rule.

(ii) A determination by the General
Counsel that a proposed publication
conforms to the requirements of the
rule will not involve adoption of, or
concurrence in, the views expressed.
Therefore, such publication or speech
shall include at an appropriate place or
by way of footnote, or otherwise, the
following disclaimer of responsibility:

The Securities and Exchange Commission,
as a matter of policy, disclaims responsi-
bility for any private publication or state-
ment by any of its employees. The views ex-
pressed herein are those of the author and do
not necessarily reflect the views of the Com-
mission or of the author’s colleagues upon
the staff of the Commission.

In appropriate cases, the above dis-
claimer may be modified by the Gen-
eral Counsel or the Commission to re-
flect the circumstances of an indi-
vidual case. In addition, any publica-
tion or speech which reflects positions
taken by the Commission shall set
forth those positions accurately and, if
it contains differences with Commis-
sion positions, it shall clearly state
that such positions are those of the
employee.
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16 The Commission does not favor the
granting of waivers from the provision of
this subsection.

(f) An employee who intends to ac-
cept or perform any outside or private
employment or professional work shall
obtain necessary authorization in ad-
vance of such acceptance or perform-
ance. A request for such authorization
shall be submitted to the Division Di-
rector, Office Head or Regional Admin-
istrator concerned, together with all
pertinent facts regarding the proposed
employment, such as the name of the
employer, the nature of the work to be
performed, its estimated duration, and
the fee or compensation to be received.
Division Directors, Office Heads and
Regional Administrators have been del-
egated the authority to approve rou-
tine requests for outside employment.
The approving official shall forward to
the Director of Personnel a copy of
each request showing the date of ap-
proval. Requests of a non-routine na-
ture should be forwarded to the Direc-
tor of Personnel.

(g) The Director of Personnel, or his
designee, is authorized to approve or
disapprove requests for outside or pri-
vate employment under this rule, ex-
cept as to those cases which, in his
judgment, should be considered and de-
cided by the Commission. An employee
may appeal a disapproved request to
the Commission. The written appeal,
submitted through the Director of Per-
sonnel, shall give reasons why the pro-
posed outside or private employment is
consistent with this rule. The Director
of Personnel may not approve proposed
outside or private employment which
is absolutely prohibited by these rules.
The Commission may, in a particular
case, approve such employment.16

(Pub. L. 98–38)

[45 FR 36064, May 29, 1980; 45 FR 40975, June
17, 1980; 48 FR 39216, Aug. 30, 1983; 50 FR 45603,
Nov. 1, 1985]

§ 200.735–5 Securities transactions.
(a)(1) This section applies to all

transactions effected by or on behalf of
a member or employee. This includes
transactions for the accounts of other
persons effected by the member or em-
ployee, directly or indirectly, under a
power of attorney or otherwise. In ad-

dition, a member or employee is con-
sidered to have sufficient interest in
the securities transactions of his or her
spouse or unemancipated minor child
or other member of his or her imme-
diate household so that transactions
effected by or on behalf of such persons
must be reported and are subject to all
the terms of this section.

(i) Except, this section shall not
apply to securities transactions of a le-
gally separated spouse living apart
from the member or employee, includ-
ing transactions for the benefit of a
minor child, if the member or em-
ployee has no power to control and
does not, in fact, advise or control with
regard to such transactions. If the
member or employee has knowledge of
securities held by a separated spouse or
for the benefit of a minor child, the dis-
qualification provisions of Rule 6, 17
CFR 200.735–6, and 18 U.S.C. 208 are ap-
plicable.

(ii) For purposes of this section mem-
ber of his or her immediate household
means a resident of the member’s or
employee’s household who is related to
the employee by blood or marriage or
who is in the legal care and/or custody
of the employee by reason of adoption,
prospective adoption or guardianship.

(2) Members and employees are pro-
hibited from recommending or sug-
gesting the purchase or sale of securi-
ties:

(i) Based on non-public information
gained in the course of employment; or

(ii) Which a member or employee
could not purchase because of the re-
strictions of this rule, in any cir-
cumstance in which the member or em-
ployee could reasonably expect to ben-
efit from the recommendation, or to
anyone over whom the member or em-
ployee has or may have control or sub-
stantial influence.

(b)(1) No member or employee shall
effect or cause to be effected any trans-
action in a security except for bona
fide investment purposes. Therefore,
all securities purchased by a member
or employee must be held for a min-
imum of six months. Except, this hold-
ing period is not applicable to

(i) Securities sold for less than the
purchase price pursuant to a stop-loss
order entered at the time of purchase
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17 For purposes of this rule a money market
fund is defined as an open end investment
company whose investment policy calls for
investment of at least 80% of its assets in
debt securities maturing in 13 months or
less.

and submitted to the Office of Per-
sonnel with the report of purchase;

(ii) Money market fund shares; 17

(iii) Securities purchased by a mem-
ber or employee prior to entrance on
duty with the Commission;

(iv) Debt securities with an initial
term of less than six months which are
held to term;

(v) Shares of a unit investment trust
having a term of less than six months;
or

(vi) The transferring of funds within
a family of registered investment com-
panies.

(2) For purposes of this provision a
family means any two or more reg-
istered investment companies which
share the same investment adviser or
principal underwriter and hold them-
selves out to investors as related com-
panies for purposes of investment and
investor services.

(c) No member or employee shall ef-
fect any purchase or sale of an option,
future contract, or option on a future
contract involving a security or group
of securities.

(d) No member or employee shall
(1) Carry securities on margin;
(2) Borrow funds or securities, with

or without collateral, for the purpose
of purchasing or carrying securities
with the proceeds, unless the prior ap-
proval of the Commission has been se-
cured; or

(3) Sell a security which he or she
does not own, or consummate a sale by
the delivery of a security borrowed by
or for such member’s or employee’s ac-
count.

(e)(1) Except as provided in this para-
graph (e) or paragraph (f) below, mem-
bers and employees are prohibited from
purchasing or selling any security
which is the subject of a registration
statement filed under the Security Ex-
change Act of 1934 (15 U.S.C. 78a et
seq.), the Securities Act of 1933 (15
U.S.C. 77a et seq.), or a letter of notifi-
cation filed under Regulation A, or any
security of the same issuer while such
a registration statement or letter of

notification is pending or during the
first 60 days after its effective date.
This prohibition shall not apply to:

(i) A security which is the subject of
a pending registration statement filed
on Forms S–2, S–3, S–8, F–2, F–3, 8–A,
or 8–B; or

(ii) Offerings, except initial public of-
ferings, of shares by an investment
company, other than a closed-end in-
vestment company, or to offerings by a
registered separate account (as defined
in section 1(a)(37) of the Investment
Company Act of 1940 (15 U.S.C. 80a–
2(a)(37)) which become effective pursu-
ant to 17 CFR 230.485(b).

(2) Securities of a unit investment
trust whose registration statements
become effective pursuant to 17 CFR
230.487 may be purchased immediately
upon effectiveness of the registration
statement.

(3) Securities which are registered for
delayed distribution pursuant to 17
CFR 230.415 may be purchased 60 days
after the registration becomes effec-
tive. The subsequent filing of a pricing
amendment or sticker does not revive
the prohibition on purchase.

(f) A member or employee may sell a
security which is referred to in para-
graph (e) of this section only if:

(1) The member or employee certifies
that he or she has no information
which is not publicly available con-
cerning or relating to the issuer; and

(2) The employee’s Division Director,
Office Head or Regional Administrator
certifies that the employee has not
participated in the registration proc-
essing. Members, Division Directors,
Office Heads, and Regional Administra-
tors are required to submit such cer-
tification on their own behalf to the
Director of the Office of Personnel.

(g) No member or employee shall pur-
chase any security which to his or her
knowledge is involved in any pending
investigation by the Commission, or in
any proceeding before the Commission,
or to which the Commission is a party.

(h) No member or employee shall pur-
chase any security of any company
which is in a receivership or bank-
ruptcy proceeding in which the Com-
mission has filed a notice of appear-
ance.

(i) No member or employee shall pur-
chase securities of:
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(1) Any holding company registered
under section 5 of the Public Utility
Holding Company Act of 1935 (15 U.S.C.
79e), or any subsidiary thereof, or

(2) Any company, if its status under
such Act, or the applicability of any
provision of the Act to it, is known by
the employee to be under consider-
ation.

(j) The restrictions imposed in para-
graphs (e), (g), (h), and (i) of this sec-
tion do not apply;

(1) To the exercise of a privilege to
convert or exchange securities;

(2) To the exercise of rights accruing
unconditionally by virtue of ownership
of other securities (as distinguished
from a contingent right to acquire se-
curities not subscribed for by others);

(3) To the acquisition and exercise of
rights in order to round out fractional
shares;

(4) To the acceptance of stock divi-
dends on securities already owned; to
the reinvestment, under a reinvest-
ment program, of cash dividends on a
security already owned; or the partici-
pation in a periodic investment plan
for the purchase of a security when the
original purchase was consistent with
the provisions of this rule; or

(5) Investments in funds established
pursuant to the Federal Employees Re-
tirement System.

(k) Members and employees holding a
Senior Executive Service position in
the Division of Investment Manage-
ment or the Office of Compliance In-
spections and Examinations may make
discretionary investments in any in-
vestment company registered under
the Investment Company Act of 1940, 15
U.S.C. 80a et seq., provided that the reg-
istered investment company is diversi-
fied pursuant to section 5(b)(1) of the
Investment Company Act of 1940, 15
U.S.C. 80a–5(b)(1). The Directors of the
Division of Investment Management
and the Office of Compliance Inspec-
tions and Examinations, in consulta-
tion with the Office of the General
Counsel, shall determine in writing
whether Senior Executive Service posi-
tions in their respective Division or Of-
fice whose duties do not include fund
matters also may invest in non-
diversified registered investment com-
panies.

(l) No member or employee shall
have a beneficial interest in any
broker, dealer or investment adviser
through ownership of securities or oth-
erwise. However, if a corporation ac-
quires or establishes a subsidiary or af-
filiate subject to regulation by the
Commission (regulated entity),

(1) A member or employee may retain
his or her existing holdings in the cor-
poration, provided the security was
originally acquired in compliance with
the provisions of this rule or prior to
entry on duty with the Commission.

(2) Purchases of the corporation’s
shares will be permitted so long as the
regulated entity subsidiary or affiliate
provides less than 10% of the corpora-
tion’s gross revenue. Except for rein-
vestment of cash dividends, additional
purchases are prohibited when the reg-
ulated entity provides 10% or more of
the corporation’s gross revenues.

(3) A member or employee who owns
shares in a corporation with a regu-
lated entity subsidiary or affiliate is
disqualified from participating in any
matter including rulemaking which af-
fects the regulated entity unless the
disqualification is waived in accord-
ance with the provisions of Rule 6, of
this section, 17 CFR 200.735–6, and 18
U.S.C. 208(b).

(m)(1) Annually, in accordance with
the procedures adopted by the Director
of Personnel, every member and em-
ployee shall furnish the Director of
Personnel with a complete list of all
securities in which he or she has an in-
terest. Employees having no interests
in securities and required to so state.

(2) Except as provided in paragraphs
(m)(3) and (m)(4) of this section, mem-
bers and employees shall report every
acquisition or sale of any security
within five business days of the trans-
action date or date confirmation is re-
ceived. (Reports submitted by employ-
ees in field offices must be placed in
the mails within five business days of
the transaction date or date the con-
firmation is received for each trans-
action.)

(3) After the initial purchase of
shares in a mutual fund, employees
shall report holdings in that mutual
fund only on the annual statement.
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(4) Changes in holdings, other than
by purchase, which do not affect dis-
qualification, such as those resulting
from the automatic reinvestment of
dividends, stock splits, stock dividends
or reclassifications, may be reported on
the annual statement rather than when
notification of the transaction is re-
ceived. But, the acquisition of holdings
by, for example, gifts, inheritance or
spin-offs, which may result in addi-
tional disqualifications pursuant to
Rule 6 of this section, 17 CFR 200.735–6,
and 18 U.S.C. 208 shall be reported
within five days of the receipt of the
notice of the change in holdings.

(n) At the time of taking the oath of
office, or prior thereto if requested by
the Director of Personnel, a new mem-
ber or employee shall provide to the Of-
fice of Personnel, as requested, infor-
mation relating to—

(1) Securities owned by or held for
the benefit of him or her, or his or her
spouse or unemancipated minor child,
or a member of his or her immediate
household, or by any trust or estate of
which he or she is a trustee or other fi-
duciary or beneficiary, or by any per-
son for whom he or she effects trans-
actions under a power of attorney or
otherwise;

(2) Accounts with securities firms;
(3) Close relatives (i.e. children, par-

ents, grandparents, siblings, aunts, un-
cles, or like relations of a spouse), who
are partners or officers of securities
firms, investment advisers, or reg-
istered public utility holding compa-
nies or their affiliates;

(4) The holding of office in or being a
director of any company which has
public security holders; and

(5) Such other information as may be
required by the Director of Personnel.
Employees are required to advise the
Office of Personnel of changes in the
foregoing information within ten busi-
ness days of the time the new informa-
tion is learned.

(o) Paragraphs (b), (m), and (n) of
this section do not apply to personal
notes, individual real estate mort-
gages, securities issued by the U.S.
Government or its agencies, and securi-
ties issued by building and loan asso-
ciations or cooperatives.

(p) Any member or employee who is a
trustee or other fiduciary or a bene-

ficiary of a trust or estate holding se-
curities not exempted by paragraph (o)
of this section, shall report the exist-
ence and nature of such trust or estate
to the Director of Personnel. The
transactions of such trust or estate,
which is not a qualified blind trust,
shall be subject to all the provisions of
this section except if the member or
employee did not create the trust, is
solely a beneficiary, has no power to
control, and does not in fact control or
advise with respect to the investments
of the trust or estate, unless the Com-
mission shall otherwise direct in view
of the circumstances of the particular
case.

(q) The Director of Personnel, or his
designee, is authorized to require the
disposition of securities acquired as a
result of a violation of the provisions
of this section, whether unintentional
or not. Repeated violations shall be re-
ported to the Commission for appro-
priate action.

(r) Any member or employee who be-
lieves that the application of any of
the provisions of this rule will result in
undue hardship in a particular case
may make a written application to the
Commission (through the Director of
Personnel) setting out, in detail, the
reasons for that belief and requesting a
waiver. However, as a matter of policy
the Commission favors a strict inter-
pretation of the provisions of this rule.

[53 FR 18553, May 24, 1988, as amended at 59
FR 43464, Aug. 24, 1994; 60 FR 52626, Oct. 10,
1995]

§ 200.735–6 Action in case of personal
interest.

Any employee assigned to work on
any application, filing or matter of a
company (a) in which he or she or his
or her spouse or his or her minor
unemancipated child then owns any se-
curities or has a personal interest, in-
cluding a continuing financial interest
in a pension or retirement plan, shared
income, or other arrangement, as a re-
sult of any current or prior employ-
ment or business or professional asso-
ciation; or (b) with which he or she has
been employed or associated in the
past 5 years; or (c) which was a client
of a firm with which he or she had been
associated, shall immediately advise
his or her Division Director or other
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18 18 U.S.C. 208, provides among other
things, that a member or employee is prohib-
ited from participating personally and sub-
stantially in any matter in which to his
knowledge, he, his spouse, minor child, part-
ner, organization in which he is serving as an
officer, director, trustee, partner or em-
ployee, or any person or organization with
whom he is negotiating or has any arrange-
ment concerning prospective employment,
has a financial interest. This section (of the
Criminal Code) does not apply if the em-
ployee has received a written determination
made by an authorized official that the in-
terest is not so substantial as to be deemed
likely to affect the integrity of the employ-
ee’s service. Note: Members of the Commis-
sion may follow the procedural provision
contained in Part V, Section 503 of the Exec-
utive Order 11222.

19 Employees should bear in mind that in
this connection the word matter is construed
very broadly. See 200.735–8 and footnote 20,
thereto, infra.

Office Head or Regional Administrator
of the fact. Division Directors, Office
Heads and Regional Administrators are
authorized to direct the reporting em-
ployee to continue with the assignment
in question where this appears in the
interest of the Government, taking
into account (1) the prohibitions stated
in § 200.735–3(b) (7) and (8); (2) the gen-
eral desirability of avoiding situations
that require a question of conflict of
interest to be resolved; (3) the extent
to which the employee’s activities will
be supervised; and (4) the difficulty of
assigning the matter to some other em-
ployee. Where the employee in ques-
tion is not relieved of the assignment,
his or her written report concerning
the nature of his or her interest shall
be forwarded to the Director of Per-
sonnel with a notation that he or she
has been directed to continue the as-
signment, together with such expla-
nation, if any, as may seem appro-
priate. In the event that a Division Di-
rector, Office Head or Regional Admin-
istrator deems that he or she has, him-
self or herself, such a personal interest
in an application, filing or matter of a
company as may raise a question as to
his or her disinterestedness, he or she
may delegate his or her responsibility
with regard thereto to a subordinate,
but in that event shall submit a brief
memorandum of the circumstances to
the Director of Personnel.18

[45 FR 36064, May 29, 1980; 45 FR 40975, June
17, 1980]

§ 200.735–7 Negotiation for employ-
ment.

(a) An employee may not negotiate
employment with anyone outside the
Commission with whom he or she is
personally transacting business in any
matter on behalf of the Commission or
the United States, or while he or she is
immediately or personally engaged in
representing the Commission in any
matter in which the prospective em-
ployer is a participant or witness or
counsel for such a person, whether or
not such a person takes a substantive
position in an adversary proceeding in
opposition to the Commission’s posi-
tion.

(b) An employee who wishes to nego-
tiate employment with another Gov-
ernment agency at a time when he or
she is representing the Commission in
a particular matter in which the other
Government agency is taking a posi-
tion adverse to the Commission should
disclose this intention to his or her Di-
vision Director, Office Head or Re-
gional Administrator prior to taking
any action.

(c) No employee shall undertake to
act personally on behalf of the Com-
mission in any capacity in a matter 19

that, to his or her knowledge, affects
even indirectly any person or organiza-
tion outside the Commission with
whom he or she is discussing or enter-
taining any proposal for future employ-
ment, except pursuant to the direction
of the Commission, his or her Division
Director, Office Head, or Regional Ad-
ministrator, as provided in §200.735–6.
See footnote 18.

§ 200.735–8 Practice by former mem-
bers and employees of the Commis-
sion.

(a)(1) No person shall appear in a rep-
resentative capacity before the Com-
mission in a particular matter if such
person, or one participating with him
or her in the particular matter, partici-
pated personally and substantially in
that matter while he or she was a
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20 As used in this paragraph, a single inves-
tigation or formal proceeding, or both if they
are related, shall be presumed to constitute
a particular matter for at least 2 years irre-
spective of changes in the issues. However, in
cases of proceedings in which the issues
change from time to time, such as pro-
ceedings involving compliance with section
11 of the Public Utility Holding Company
Act (15 U.S.C. 79k), this paragraph shall not
be construed as prohibiting appearance in
such a proceeding, more than two years after
ceasing to be a member or employee of the
Commission, unless it appears to the Com-
mission that there is such an identity of par-
ticular issues or pertinent facts as to make
it likely that confidential information, de-
rived while a member or employee of the
Commission, would have continuing rel-
evance to the proceeding, so as to make par-
ticipation therein by the former member or
employee of the Commission unethical or
prejudicial to the interests of the Commis-
sion.

21 This definition is taken from Formal
Opinion 342 of the ABA Ethics Committee.
The opinion states that ‘‘work as a govern-
ment employee in drafting, enforcing or in-
terpreting government or agency procedures,
regulations or laws, or in briefing abstract
principles of law, does not disqualify the law-
yer under DR9–101B (which states ‘a lawyer
shall not accept private employment in a
matter in which he had substantial responsi-
bility while he was a public employee’) from
subsequent private employment involving
the same regulation procedures, or points of
law * * *.’’

22 This prohibition appears in the Ethics in
Government Act of 1978. Pub. L. 95–521.

member or employee of the Commis-
sion. 20 As used in this rule, a matter
means a discrete and isolatable trans-
action or set of transactions between
identifiable parties. 21

(2) No person who has been a member
or employee shall, within 2 years after
his or her employment has ceased, as-
sist, by personal presence, a person ap-
pearing in a representative capacity
before the Commission in any matter
in which he or she participated person-
ally and substantially while a member
or employee of the Commission at any
time within a period of 1 year prior to
the termination of such responsibility.

(3) No person who has been a member
or an employee shall, within 2 years
after his or her employment has
ceased, appear in a representative ca-
pacity before the Commission in any
matter which was under his or her offi-
cial responsibility as a member or em-
ployee of the Commission at any time

within a period of 1 year prior to the
termination of such responsibility. The
term official responsibility as defined in
18 U.S.C. 202 means the ‘‘direct admin-
istrative or operating authority,
whether intermediate or final, and ei-
ther exercisable alone or with others,
and either personally or through subor-
dinates, to approve, disapprove, or oth-
erwise direct Government action.’’

(4) No employee in a position which
is designated by the Director of the Of-
fice of Government Ethics shall, within
one year after his or her employment
has ceased, appear in a representative
capacity before the Commission or
communicate with the Commission or
its employees with the intent to influ-
ence. 22 This restriction does not apply
to members who ceased employment
before July 1, 1979, or to employees who
ceased employment prior to February
28, 1980.

(b)(1) Any former member or em-
ployee of the Commission who, within 2
years after ceasing to be such, is em-
ployed or retained as the representa-
tive of any person outside the Govern-
ment in any matter in which it is con-
templated that he or she will appear
before the Commission, or commu-
nicate with the Commission or its em-
ployees, shall, within ten days of such
retainer or employment, or of the time
when appearance before, or commu-
nication with the Commission or its
employees is first contemplated, file
with the Secretary of the Commission
a statement which includes:

(i) A description of the contemplated
representation;

(ii) An affirmative representation
that the former employee while on the
Commission’s staff had neither per-
sonal and substantial responsibility
nor official responsibility for the mat-
ter which is the subject of the rep-
resentation; and

(iii) The name of the Commission Di-
vision or Office in which the person had
been employed.

(2) Employment of a recurrent char-
acter may be covered by a single com-
prehensive statement. Each such state-
ment should include an appropriate
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23 For example, no waiver will be granted
if, during the course of representing a client
who has an interest with respect to a matter
before the Commission, a firm employs, or
accepts as a partner, a member of the staff
or of the Commission who at any time dur-
ing the course of that representation had di-
rect and substantial responsibility for the
same matter, and whose departure would re-
sult in a significant adverse impact upon
that matter at the Commission.

24 Attention of former members and em-
ployees is directed to Formal Opinion 342 of
the Committee on Ethics of the American

caption indicating that it is filed pur-
suant to this section. The reporting re-
quirements of this paragraph do not
apply to

(i) Communications incidental to
court appearances in litigation involv-
ing the Commission; and

(ii) Oral communications concerning
ministerial or informational matters
or requests for oral advice not other-
wise prohibited by paragraph (a) of this
section.

(c) As used in this section, the term
appear before the commission means
physical presence before the Commis-
sion or its employees in either a formal
or informal setting or the conveyance
of material in connection with a for-
mal appearance or application to the
Commission. As used in this section
the term communication with intent to
influence does not encompass commu-
nications which are not for the purpose
of influencing the Commission or any
of its employees or which, at the time
of the filings, are reasonably believed
not to involve any potential con-
troversy. As used in this section, the
term representative or representative ca-
pacity shall include not only the usual
type of representation by an attorney,
etc., but also representation of a cor-
poration in the capacity of an officer,
director or controlling stockholder
thereof.

(d)(1) Partners or associates of any
person disqualified from appearing or
practicing before the Commission in a
particular matter by paragraph (a)(1)
of this section are also disqualified.
Such partners or associates (the firm)
may request a waiver of this prohibi-
tion from the Commission by writing a
letter to the General Counsel of the
commission setting forth the facts of
the proposed representation and the in-
dividual’s disqualification. In appro-
priate situations, a firm may request a
generic waiver with respect to a num-
ber of different matters. Upon the ad-
vice of the Office of the General Coun-
sel, the Commission, or the General
Counsel exercising delegated author-
ity, will advise the requestor of the
Commission’s response.

(2) Waivers ordinarily will be granted
where the firm makes a satisfactory
representation that it has adopted
screening measures which will effec-

tively isolate the individual lawyer dis-
qualified under paragraph (a)(1) of this
section from participating in the par-
ticular matter or matters and from
sharing in any fees attributable to it.
It will be considered significant for
purposes of this determination that:

(i) The firm had a pre-existing securi-
ties law practice prior to the arrival of
the disqualified attorney;

(ii) The matter was previously the
subject of consideration by the firm or
the client was already advised by the
firm;

(iii) In cases where the matter or cli-
ent became the subject of consider-
ation by the firm subsequent to the
firm’s employment of the lawyer indi-
vidually disqualified, that the matter
was not brought to the firm because of
the disqualified attorney.

(3) Notwithstanding the existence or
non-existence of any of these factors,
no waiver will be issued if the proposed
representation would create a signifi-
cant appearance of impropriety or
would otherwise adversely affect the
interests of the government.23All pro-
ceedings with respect to waivers shall
be a matter of public record except to
the extent that such public disclosure
might violate attorney-client privilege
or breach the attorney’s obligation to
preserve the confidences and secrets of
this or her clients, reveal the existence
of ongoing private investigations,
interfere with law enforcement pro-
ceedings, or otherwise be inconsistent
with the public interest.

(e) Persons in doubt as to the appli-
cability of any portion of this section
may apply for an advisory ruling of the
Commission.24

[45 FR 36064, May 29, 1980, as amended at 50
FR 23669, June 5, 1985]
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Bar Association, 62 A.B.A.J. 517 (1975) and to
18 U.S.C. 207.

§ 200.735–9 Indebtedness.

(a) The Securities and Exchange
Commission considers the indebtedness
of its members and employees to be es-
sentially a matter of their own concern
and will not be placed in the position of
acting as a collection agency or of de-
termining the validity or amount of
contested debts. Nevertheless, failure
on the part of an employee without
good reason and in a proper and timely
manner to honor debts acknowledged
by him or her to be valid, or reduced to
judgment by a court, or to make or to
adhere to satisfactory arrangements
for the settlement thereof, may be a
cause for disciplinary action. In this
connection each member and employee
is expected to meet his or her respon-
sibilities for payment of Federal, State
and local taxes. For purposes of this
section, in a proper and timely manner
means in a manner which the agency
determines does not, under the cir-
cumstances, reflect adversely on the
Government as his or her employer.

(b) Compensation due members and
employees is subject to garnishment
for child support and alimony obliga-
tions. (42 U.S.C. 659).

§ 200.735–10 Miscellaneous statutory
provisions.

Each member and employee is re-
sponsible for acquainting himself or
herself with each statute that relates
to his or her ethical and other conduct
as a member or employee of the Com-
mission and of the Government, includ-
ing the statutory provisions listed
below. Violations of any of these stat-
utes are deemed to be violations of the
rules in this subpart M as well.

(a) House Concurrent Resolution 175,
85th Congress, 2d Session, 72 Stat. B12,
the ‘‘Code of Ethics for Government
Service.’’

(b) Chapter 11 of title 18 U.S.C., relat-
ing to bribery, graft, and conflicts of
interest, as appropriate to the employ-
ees concerned.

(c) The prohibition against lobbying
with appropriated funds (18 U.S.C.
1913).

(d) The prohibition against disloyalty
and striking (5 U.S.C. 7311, 18 U.S.C.
1918).

(e) The prohibition against (1) the
disclosure of classified information (18
U.S.C. 798, 50 U.S.C. 783); and (2) disclo-
sure of confidential information (18
U.S.C. 1905).

(f) The provision relating to the ha-
bitual use of intoxicants to excess (5
U.S.C. 7352).

(g) The prohibition against the mis-
use of a Government vehicle (31 U.S.C.
638a(c)).

(h) The prohibition against the mis-
use of the franking privilege (18 U.S.C.
1719).

(i) The prohibition against the use of
deceit in an examination or personnel
action in connection with Government
employment (18 U.S.C. 1917).

(j) The prohibition against fraud or
false statements in a Government mat-
ter (18 U.S.C. 1001).

(k) The prohibition against muti-
lating or destroying a public record (18
U.S.C. 2071).

(l) The prohibition against counter-
feiting and forging transportation re-
quests (18 U.S.C. 508).

(m) The prohibition against (1) em-
bezzlement of Government money or
property (18 U.S.C. 641); (2) failing to
account for public money (18 U.S.C.
643); and (3) embezzlement of the
money or property of another person in
the possession of an employee by rea-
son of his employment (18 U.S.C. 654).

(n) The prohibition against unauthor-
ized use of documents relating to
claims from or by the Government (18
U.S.C. 285).

(o) The prohibition against political
activities in subchapter III of chapter
73 of title 5 U.S.C. and 18 U.S.C. 602, 603,
607, and 608.

(p) The prohibition against an em-
ployee acting as the agent of a foreign
principal registered under the Foreign
Agents Registration Act (18 U.S.C. 219).

§ 200.735–11 Statement of employment
and financial interests.

(a) Members and employees in the
Senior Executive Service or Grades
GS–16 through GS–18 are required to
file a financial disclosure report as pro-
vided by title II of the Ethics in Gov-
ernment Act of 1978, Pub. L. 95–521.
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25 In addition to the information required
by this Rule, all employees are required by
Rule 5 to file annually with the Director of
Personnel a listing of their securities hold-
ings.

Members and such employees need not
also file the statement of employment
and financial interests required by the
following provisions.

(b) Prior to the time of entry on
duty, or upon designation to a position
set forth in paragraph (c) of this sec-
tion, such employee shall submit to the
Director of Personnel a statement, on
the official form made available for
this purpose through the Office of Per-
sonnel, setting forth the following in-
formation:25

(1) A list of the names of all corpora-
tions, companies, firms, or other busi-
ness enterprises, partnerships, non-
profit organizations, and educational
or other institutions with or in which
the employee, his or her spouse,
unemancipated minor child or other
member of his or her immediate house-
hold has—

(i) Any connection as an employee,
officer, owner, director, member, trust-
ee, partner, adviser or consultant; or

(ii) Any continuing financial inter-
est, through a pension or retirement
plan, shared income, or other arrange-
ment as a result of any current or prior
employment or business or professional
association.

(iii) Any financial interest through
the ownership of stock, stock options,
bonds, securities, or other arrange-
ments including trusts.

(2) A list of the names of the employ-
ee’s creditors and the creditors of his
or her spouse, unemancipated minor
child or other member of his or her im-
mediate household, other than those
creditors to whom any such person
may be indebted by reason of a mort-
gage on property which he or she occu-
pies as a personal residence, or to
whom such person may be indebted for
current and ordinary household and
living expenses such as those incurred
for household furnishings, vacations,
an automobile, education, or the like.

(3) A list of the employee’s interests
and those of his or her spouse,
unemancipated minor child, or other
member of his or her immediate house-
hold in real property or rights in lands,

other than property which he or she oc-
cupies as a personal residence.

(4) For the purpose of this section,
member of his or her immediate household
means a resident of the employee’s
household who is related to the em-
ployee by blood or marriage.

(5) In the instance where a spouse is
not a member of the employee’s immediate
household, and the employee certifies
he or she neither derives nor expects to
derive any economic benefit from the
holdings of the spouse, the Director of
Personnel may waive the requirement
of reporting the interests of such
spouse.

(c) Except as to employees noted in
paragraph (a) of this section, state-
ments of employment and financial in-
terests are required of the following:

(1) All employees in grade GS–15.
(2) Incumbents of the following posi-

tions, regardless of grade:
(i) Executive Staff. (A) Legal Assist-

ants to the Chairman and to each Com-
missioner; (B) Special Counsels to the
Chairman.

(ii) Employees serving under SEC
Fellowship Programs.

(iii) All employees engaged in any as-
pect of Government contracting or pro-
curement activities.

(iv) Division, Office, Directorate
(A) Directors
(B) Deputies
(C) Associates
(D) Assistants
(E) Chief Counsels
(v) Regional Offices
(A) Administrators
(B) Associate Administrators
(C) Assistant Administrators
(D) Attorneys-in-Charge of Branch

Offices
(E) Chief Enforcement Attorneys
(d) Changes in, or additions to, the

information contained in an employ-
ee’s statement of employment and fi-
nancial interests shall be reported in a
supplementary statement as of May 15
of each year. If no changes or additions
occur, a negative report is required.
Notwithstanding the filing of the an-
nual report required by this paragraph,
each employee shall at all times avoid
acquiring a financial interest that
could result, or taking an action that
would result, in a violation of the con-
flict-of-interest provisions of section
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208 of title 18 U.S.C., or of this Conduct
Regulation.

(e) If any information required to be
included on a statement of employ-
ment and financial interest or supple-
mentary statement, including holdings
placed in trust, is not known to the
employee but is known to another per-
son, the employee shall request that
other person to submit information in
his or her behalf.

(f) Paragraph (c) of this section does
not require an employee to submit any
information relating to his or her con-
nection with, or interest in, a non-prof-
it educational, charitable, religious,
professional, social, fraternal, rec-
reational, public service, civic, or po-
litical organization, or a similar orga-
nization not conducted as a business
enterprise. For the purpose of this sec-
tion, educational and other institu-
tions doing research and development
or related work involving grants of
money from or contracts with the Gov-
ernment are deemed business enterprises
and are required to be included in an
employee’s statement of employment
and financial interests.

(g) Statements of employment and fi-
nancial interests filed pursuant to
paragraph (c) of this section shall be
sent to the Director of Personnel in a
sealed envelope marked ‘‘Confidential
Employment and Financial Interests.’’
They shall be maintained in a con-
fidential file. Only those officials of the
Commission whose participation is
necessary for the carrying out of the
purpose of this Conduct Regulation
may have access to such statements
and no information may be disclosed
from them except as the Commission
or the Office of Personnel Management
may determine for good cause shown.

(h) In accordance with the require-
ments of the Ethics in Government Act
of 1978, Pub. L. 95–521, the Director of
Personnel or the Assistant Director of
Personnel shall review the financial
disclosure reports filed pursuant to
that Act.

(i) The Director of Personnel or the
Assistant Director of Personnel shall
examine the statements of employ-
ment and financial interests filed pur-
suant to paragraph (c) of this section
to determine whether conflicts of in-
terest or apparent conflicts of interest

on the part of employees exist. An em-
ployee shall be afforded the oppor-
tunity to explain any conflict or ap-
pearance of conflict. When the Director
or Assistant Director of Personnel, in
consultation with appropriate superi-
ors of the employee involved, is unable
to resolve a conflict or appearance of
conflict, he or she shall report the mat-
ter to the Commission through the
Counselor for the Commission des-
ignated under § 200.735–15(a).

(j) The Counselor for the Commission
shall examine statements filed by the
Director of Personnel and the Assist-
ant Director of Personnel.

(k) Except as otherwise provided in
paragraph (a) of this section the state-
ment of employment and financial in-
terests and supplementary statements
required of employees are in addition
to, and not in substitution for, or in
derogation of, any similar requirement
imposed by law, order or regulation.
The submission of a statement by an
employee does not permit him or her or
any other person to participate in a
matter in which his or her or the other
person’s participation is prohibited by
law, order or regulation.

(l) An employee has the right to ask
for a review through the Commission’s
grievance procedure outlined in section
771, Part II, Manual of Administrative
Regulations, of a complaint that his or
her position has been improperly in-
cluded under the provisions of this sec-
tion as one requiring the submission of
a statement of employment and finan-
cial interests.

[45 FR 36064, May 29, 1980; 45 FR 40975, June
17, 1980]

§ 200.735–12 Special Government em-
ployees.

(a) Special Government employee
means a person defined in section 18
U.S.C. 202 as a special Government em-
ployee. All of the provisions of this
Conduct Regulation are applicable to
special Government employees, except
that in specific appropriate cases the
Commission may exempt such employ-
ees from, or modify the applicability
of, any portion of any provision of the
Conduct Regulation.
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(b) In no event will the Commission
waive a provision of the Conduct Regu-
lation which would permit a special
Government employee to:

(1) Use his or her Government em-
ployment for a purpose that is, or gives
the appearance of being, motivated by
the desire for private gain for himself
or another person, particularly one
with whom he or she has family, busi-
ness, or financial ties.

(2) Use inside information obtained
as a result of his or her Government
employment for private gain for him-
self or herself or another person either
by direct action on his or her part or
by counsel, recommendation, or sug-
gestion to another person, particularly
one with whom he or she has family,
business, or financial ties. For purposes
of this paragraph, inside information
means information obtained under
Government authority which has not
become part of the body of public infor-
mation.

(3) Use his or her Government em-
ployment to coerce, or give the appear-
ance of coercing, a person to provide fi-
nancial benefit to himself or herself or
another person, particularly one with
whom he or she has family, business, or
financial ties.

(4) Receive or solicit from a person
having business with the Commission
anything of value as a gift, gratuity,
loan, entertainment, or favor for him-
self or herself or another person, par-
ticularly one with whom he or she has
family, business or financial ties.

(c) Prior to entrance on duty, each
special Government employee shall
submit to the Director of Personnel a
statement of employment and financial
interests which contains such informa-
tion as the Director of Personnel deter-
mines is relevant in the light of the du-
ties the special Government employee
is to perform and, if appropriate, the fi-
nancial disclosure report as provided
by title II of the Ethics in Government
Act of 1978, Pub. L. 95–521. It shall be
kept current throughout the period of
employment by the filing of supple-
mentary statements in accordance
with the requirements of § 200.735–11(d).
Statements shall be on the official
form made available for this purpose
through the Office of Personnel.

(d) The Commission may waive the
requirement of paragraph (c) of this
section in the case of a special Govern-
ment employee who is not a consultant
or an expert, as those terms are defined
in chapter 304 of the Federal Personnel
Manual (5 CFR 735.304), if the duties of
the position are determined to be at a
level of responsibility which does not
require the submission of such state-
ment to protect the integrity of the
Commission.

§ 200.735–13 Disciplinary and other re-
medial action.

(a) Knowing participation in a viola-
tion of this subpart by persons not
within the scope of the foregoing rules
in this subpart shall likewise be
deemed improper conduct and in con-
travention of Commission rules. Depar-
ture from any of the rules in this sub-
part by employees or special Govern-
ment employees without specific ap-
proval may be cause for appropriate re-
medial and/or disciplinary action or, in
the case of former members, employ-
ees, and special Government employ-
ees, for disqualification from appearing
and practicing before the Commission,
which may be in addition to any pen-
alty prescribed by law.

(b) When there has been a departure
from any of the rules of this subpart
without specific approval or when a
conflict of interest or an apparent con-
flict of interest on the part of an em-
ployee or special Government em-
ployee arises, the Director of Personnel
may order immediate action to end
such conflict or appearance of conflict
of interest. Remedial action may in-
clude, but is not limited to (1) changes
in assigned duties; (2) divestment by
the employee or special Government
employee of his conflicting interest; (3)
disciplinary action; or (4) disqualifica-
tion for a particular assignment. Re-
medial action, whether disciplinary or
otherwise, shall be effected in accord-
ance with any applicable laws, Execu-
tive Orders, and regulations. The Di-
rector of Personnel may refer any rec-
ommended action to the Commission.
The employee may obtain review by
the Commission of any action ordered
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to be taken by the Director of Per-
sonnel. During the period of review, un-
less otherwise directed by the Commis-
sion, the action ordered by the Direc-
tor of Personnel is stayed.

(c) Former members or employees
who violate the post-employment re-
striction provisions of 18 U.S.C. 207(a),
(b) or (c), which parallel the provisions
of Rule 8(a), supra, will be subject to an
administrative enforcement proceeding
as set forth in Rule 102(e) of the Com-
mission’s Rules of Practice, § 201.102(e)
of this chapter, except that, when pro-
ceedings are brought to determine if
violations of post-employment restric-
tions have occurred, denial of the privi-
lege of appearing and practicing before
the Commission will be based on a find-
ing of violation of the provisions of
Rule 8(a) and 18 U.S.C. 207 (a), (b) and
(c). Procedures applicable to such ad-
ministrative proceedings are to be
found in the Commission’s Rules of
Practice, 17 CFR 201.100 et seq.

[45 FR 36064, May 29, 1980, as amended at 60
FR 32795, June 23, 1995]

§ 200.735–14 Employees on leave of ab-
sence.

The provisions of the rules in this
subpart relative to employees of the
Commission are applicable to employ-
ees on a leave with pay or a leave with-
out pay status other than extended
military service.

§ 200.735–15 Interpretive and advisory
service.

(a) The General Counsel shall be des-
ignated Counselor for the Commission
and shall serve as the Commission’s
delegate to the Office of Personnel
Management on matters covered by the
rules in this subpart. The General
Counsel shall be responsible for coordi-
nating the Commission’s counseling
services provided under this section
and for assuring that counseling and
interpretations on questions of con-
flicts of interest and other matters
covered by the rules in this subpart are
available to all members and employ-
ees.

(b) There shall be designated as Dep-
uty Counselors the Director of Per-
sonnel, the Administrator of each re-
gional office, and the person in charge
of each branch office. The General

Counsel or his or her designee shall
provide guidance to the Deputy Coun-
selors for the purpose of achieving uni-
form interpretations of this subpart.

(c) A member, employee, or former
member or employee may obtain ad-
vice or guidance on the application of
the rules in this subpart from any Dep-
uty Counselor or the General Counsel.
In addition, any former member or em-
ployee seeking advice or an interpreta-
tion relating to the Ethics in Govern-
ment Act shall submit his or her re-
quest to the General Counsel.

(d) The General Counsel and Deputy
Counselors will treat information they
receive pursuant to requests for advice
or guidance under this Rule on a con-
fidential basis, except that information
they receive indicating a possible past
violation of any provision of this Con-
duct Regulation or of the law will be
brought to the attention of appropriate
persons.

(e) The Director of Personnel shall
furnish a copy of this Conduct Regula-
tion (subpart M) to each member, em-
ployee and special Government em-
ployee immediately upon his or her en-
trance on duty and shall thereafter, an-
nually, and at such other times as cir-
cumstances warrant, bring to the at-
tention of each member, employee and
special Government employee this Con-
duct Regulation (subpart M) and all re-
visions thereof.

(f) The Director of Personnel shall
notify each member, employee and spe-
cial Government employee at the time
of entrance on duty, and from time to
time thereafter, of the availability of
counseling services and of how and
where these services are available.

§ 200.735–16 Delegation.
Any official responsibility assigned

to a person in a particular position
pursuant to this subpart may be dele-
gated by such person to any other per-
son.

§ 200.735–17 Administration of the con-
duct regulation.

Under the general direction of the
Executive Director, the Director of
Personnel is responsible for the day-to-
day administration of this conduct reg-
ulation except where otherwise pro-
vided.
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§ 200.735–18 Requests for waivers.
Unless a different procedure is spe-

cifically prescribed in a rule of this
part, an employee may submit a re-
quest for a waiver, modification or
postponement of a requirement in-
cluded in this part to the Chairman.
Such waiver, modification or postpone-
ment may be granted if it is deter-
mined by the Chairman that such waiv-
er, modification of postponement
would not adversely affect the interest
of the Commission or the United
States. Any such waiver, modification
or postponement granted by the Chair-
man shall be made available to the
public. The Chairman may submit any
request made pursuant to this rule to
the Commission for its consideration.
Any Commission action on such re-
quest shall be made public only in the
discretion of the Commission. Require-
ments included in this part which im-
plement any provision of Federal law,
regulation or Executive Order gen-
erally applicable to the Executive
Branch shall not be waived under this
provision.

Subpart N—Commission Informa-
tion Collection Requirements
Under the Paperwork Reduc-
tion Act: OMB Control Num-
bers and Expiration Dates

AUTHORITY: (44 U.S.C. 3507(f); secs. 6, 7, 8,
10, 19(a), 48 Stat. 78, 79, 81, 85; secs. 205, 209,
48 Stat. 906, 908; sec. 301, 54 Stat. 857; sec. 8,
68 Stat. 685; sec. 308(a)(2), 90 Stat. 57; secs.
3(b), 12, 13, 14, 15(d), 23(a), 48 Stat. 882, 892,
894, 895, 901; secs. 203(a), 1, 3, 8, 49 Stat. 704,
1375, 1377, 1379; sec. 202, 68 Stat. 686; secs. 4,
5, 6(d), 78 Stat. 569, 570–574; secs. 1, 2, 3, 82
Stat. 454, 455; secs. 28(c), 1, 2, 3, 4, 5, 84 Stat.
1435, 1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9,
10, 89 Stat. 117, 118, 119; sec. 308(b), 90 Stat 57;
sec. 18, 89 Stat. 155; secs. 202, 203, 204, 91 Stat.
1494, 1498–1500; sec. 20(a), 49 Stat. 833; sec. 319,
53 Stat. 1173; sec. 38, 54 Stat. 841; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l, 78m, 78n,
78o(d), 78w(a), 79t(a), 77sss(a), 80a–37)

§ 200.800 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

(a) Purpose. This subpart collects and
displays the control numbers and expi-
ration dates assigned to information
collection requirements of the Com-
mission by the Office of Management

and Budget pursuant to the Paperwork
Reduction Act of 1980, Pub. L. 96–511.
The Commission intends that this sub-
part comply with the requirements of
section 3507(f) of the Paperwork Reduc-
tion Act, which requires that agencies
display a current control number as-
signed by the Director of the Office of
Management and Budget (OMB) for
each agency information collection re-
quirement. In particular, this subpart
displays current OMB control numbers
and expiration dates of those informa-
tion collection requirements of the
Commission which are rules and regu-
lations and codified in 17 CFR either in
full text or incorporated by reference
with the approval of the Director of the
Office of the Federal Register. Where
the information collection requirement
also exists as a separate document, as,
for example, an information collection
requirement which the Commission in-
corporates by reference in 17 CFR, the
Commission, of course, will display on
the separate document as well the cur-
rent OMB control number and the expi-
ration date as required by section
3507(f). Henceforth, the Commission
will publish in the FEDERAL REGISTER
only additions, deletions and correc-
tions to particular control numbers
and expiration dates contained in this
subpart.

(b) Display.

Information
collection

requirement

17 CFR part
or section

where identi-
fied and de-

scribed

Current
OMB con-

trol No.
Expiration date

Regulation
S–X.

Part 210 ........ 3235–0009 Jan. 31, 1992.

Regulation
S–K.

Part 229 ........ 3235–0071 June 30, 1991.

Rule 236 .... § 230.236 ...... 3235–0095 Mar. 31, 1990.
Regulation

A.
§§ 230.251

through
230.264.

3235–0286 Jan. 31, 1992.

Regulation
B.

§§ 230.300
through
230.345.

3235–0093 Mar. 31, 1990.

Regulation
C.

§§ 230.400
through
230.494.

3235–0074 Apr. 30, 1990.

Regulation
D.

§§ 230.501
through
230.506.

3235–0076 Mar. 30, 1991.

Rule 604 .... § 230.604 ...... 3235–0232 July 31, 1990.
Rule 605 .... § 230.605 ...... 3235–0232 July 31, 1990.
Rule 606 .... § 230.606 ...... 3235–0232 July 31, 1990.
Rule 607 .... § 230.607 ...... 3235–0232 July 31, 1990.
Rule 609 .... § 230.609 ...... 3235–0232 July 31, 1990.
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Information
collection

requirement

17 CFR part
or section

where identi-
fied and de-

scribed

Current
OMB con-

trol No.
Expiration date

Regulation
F.

§§ 230.651
through
230.656.

3235–0094 Nov. 30, 1990.

Rule 701 .... § 230.701 ...... 3235–0347 Mar. 31, 1990.
Rule 702 .... § 230.702 ...... 3235–0347 Mar. 31, 1990.
Rule 703 .... § 230.703 ...... 3235–0347 Mar. 31, 1990.
Form S–1 ... § 239.11 ........ 3235–0065 Dec. 31, 1991.
Form S–2 ... § 239.12 ........ 3235–0072 Aug. 31, 1991.
Form S–3 ... § 239.13 ........ 3235–0073 Do.
Form N–1A § 239.15a ...... 3235–0307 July 31, 1991.
Form S–6 ... § 239.16 ........ 3235–0184 Sept. 30, 1990.
Form N–7 .. § 239.16A ...... 3235–0338 Apr. 30, 1990.
Form S–11 § 239.18 ........ 3235–0067 Aug. 31, 1991.
Form N–14 § 239.23 ........ 3235–0336 May 31, 1991.
Form S–8 ... § 239.16b ...... 3235–0066 Aug. 31, 1991.
Form S–4 ... § 239.25 ........ 3235–0324 July 31, 1990.
Form S–18 § 239.28 ........ 3235–0098 Nov. 30, 1989.
Form F–1 ... § 239.31 ........ 3235–0258 May 31, 1991.
Form F–2 ... § 239.32 ........ 3235–0257 Do.
Form F–3 ... § 239.33 ........ 3235–0256 Do.
Form F–4 ... § 239.34 ........ 3235–0325 July 31, 1990.
Form F–6 ... § 239.36 ........ 3235–0292 Jan. 31, 1992.
Form SR .... § 239.61 ........ 3235–0124 Nov. 30, 1990.
Form ET .... § 239.62 ........ 3235–0329 Oct. 31, 1989.
Form ID ..... § 239.63 ........ 3235–0328 Oct. 31, 1989.
Form SE .... § 239.64 ........ 3235–0327 Oct. 31, 1989.
Form 1–A ... § 239.90 ........ 3235–0286 Do.
Form 2–A ... § 239.91 ........ 3235–0286 Do.
Form 3–A ... § 239.92 ........ 3235–0286 Do.
Form 4–A ... § 239.93 ........ 3235–0286 Do.
Form 5–A ... § 239.94 ........ 3235–0286 Do.
Form 6–A ... § 239.95 ........ 3235–0286 Do.
Form 7–A ... § 239.96 ........ 3235–0286 Do.
Schedules

A, B, C, D.
§ 239.101 ...... 3235–0093 Mar. 31, 1990.

Form 1–G .. § 239.101 ...... 3235–0093 Mar. 31, 1990.
Form 3–G .. § 239.101 ...... 3235–0093 Mar. 31, 1990.
Form 144 ... § 239.144 ...... 3235–0101 Dec. 31, 1991.
Form 1–E ... § 239.200 ...... 3235–0232 July 31, 1990.
Form 2–E ... § 239.201 ...... 3235–0233 Feb. 28, 1991.
Form 1–F ... § 239.300 ...... 3235–0094 Nov. 30, 1990.
Form D ...... § 239.500 ...... 3235–0076 Apr. 30, 1991.
Rule 701 .... § 239.701 ...... 3235–0347 Mar. 31, 1990.
Rule 6a–1 .. § 240.6a–1 .... 3235–0017 Aug. 31. 1991.
Rule 6a–2 .. § 240.6a–2 .... 3235–0022 Do.
Rule 6a–3 .. § 240.6a–3 .... 3235–0021 Apr. 30, 1990.
Rule 10b–6 § 240.10b–6 .. 3235–0355 Sept. 30, 1990.
Rule 10b–7 § 240.10b–7 .. 3235–0201 Dec. 31, 1989.
Rule

11Ab2–1.
§ 240.11Ab2–

1.
3235–0043 Oct. 31, 1990.

Rule 12a–5 § 240.12a–5 .. 3235–0079 Dec. 31, 1990.
Regulation

12B.
§§ 240.12b–1

through
240.12b–36.

3235–0062 Nov. 30, 1990.

Rule 12d1–
3.

§ 240.12d1–3 3235–0109 Nov. 30, 1990.

Rule 12d2–
1.

§ 240.12d2–1 3235–0081 Dec. 31, 1990.

Rule 12d2–
2.

§ 240.12d2–2 3235–0080 Dec. 31, 1990.

Rule 12f–1 § 240.12f–1 ... 3235–0128 Dec. 31, 1990.
Rule 12f–2 § 240.12f–2 ... 3235–0248 Jan. 31, 1991.
Rule 12f–3 § 240.12f–3 ... 3235–0249 Jan. 31, 1991.
Rule 12g3–

2.
§ 240.12g3–2 3235–0119 Jan. 31, 1992.

Regulation
13D/G.

§§ 240.13d–1
through
240.13d–7.

3235–0145 Aug. 31, 1991.

Schedule
13D.

§ 240.13d–
101.

3235–0145 Do.

Information
collection

requirement

17 CFR part
or section

where identi-
fied and de-

scribed

Current
OMB con-

trol No.
Expiration date

Schedule
13G.

§ 240.13d–
102.

3235–0145 Do.

Rule 13e–1 § 240.13e–1 .. 3235–0305 Jan. 31, 1992.
Rule 13e–3 § 240.13e–3 .. 3235–0007 June 30, 1989.
Rule 13e–4 § 240.13e–4 .. 3235–0203 Sept. 30, 1990.
Schedule

13e3.
§ 240.13e–

100.
3235–0007 June 30, 1989.

Schedule
13e–4.

§ 240.13e–
101.

3235–0203 Sept. 30, 1990.

Regulation
14A.

§§ 240.14a–1
through
240.14a–12.

3235–0059 July 31, 1990.

Schedule
14A.

§ 240.14a–
101.

3235–0059 July 31, 1990.

Schedule
14B.

§ 240.14a–
102.

3235–0059 July 31, 1990.

Regulation
14C.

§ 240.14c–1 .. 3235–0057 July 31, 1990.

Schedule
14C.

§ 240.14c–
101.

3235–0057 July 31, 1990.

Regulation
14D.

§§ 240.14d–1
through
240.14d–9.

3235–0102 Sept. 30, 1990.

Schedule
14d–1.

§ 240.14d–
100.

3235–0102 Sept. 30, 1990.

Schedule
14d–9.

§ 240.14d–
101.

3235–0102 Sept. 30, 1990.

Regulation
14E.

§§ 240.14e–1
through
240.14e–2.

3235–0102 Sept. 30, 1990.

Rule 14f–1 § 240.14f–1 ... 3235–0108 Nov. 30, 1990.
Rule 15a–

4(a).
§ 240.15a–

4(a).
3235–0010 Aug. 31, 1989.

Rule 15Aa–
1.

§ 240.15Aa–1 3235–0030 Oct. 31, 1990.

Rule 15Aj–1 § 240.15Aj–1 3235–0044 Oct. 31, 1990.
Rule 15b1–

1.
§ 240.15b1–1 3235–0012 Mar. 31, 1991.

Rule 15b1–
2.

§ 240.15b1–2 3235–0020 Do.

Rule 15b1–
3.

§ 240.15b1–3 3235–0011 Do.

Rule 15b1–
4.

§ 240.15b1–4 3235–0016 Aug. 31, 1989.

Rule 15b3–
1.

§ 240.15b3–1 3235–0013 Oct. 31, 1990.

Rule 15b6–
1(a).

§ 240.15b6–
1(a).

3235–0018 Nov. 30, 1989.

Rule
15Ba2–1.

§ 240.15Ba2–
1.

3235–0083 Aug. 31, 1991.

Rule
15Ba2–2.

§ 240.15Ba2–
2.

3235–0090 Dec. 31, 1990.

Rule
15Ba2–4.

§ 240.15Ba2–
4.

3235–0089 Dec. 31, 1990.

Rule
15Ba2–5.

§ 240.15Ba2–
5.

3235–0088 Do.

Rule
15Ba2–6.

§ 240.15Ba2–
6.

3235–0086 Dec. 31, 1990.

Rule
15Bc3–1.

§ 240.15Bc3–
1.

3235–0087 Nov. 30, 1990.

Rule 15c2–5 § 240.15c2–5 3235–0198 Jan. 31, 1991.
Rule 15c2–

11.
§ 240.15c2–

11.
3235–0202 Mar. 31, 1989.

Rule 15c3–1 § 240.15c3–1 3235–0200 June 30, 1990.
Rule 15c3–3 § 240.15c3–3 3235–0078 Aug. 31, 1990.
Rule 15c1–7 § 240.15c1–7 3235–0134 Dec. 31, 1990.
Rule

15Ca1–1.
§ 240.15Ca1–

1.
3235–0351 Jan. 31, 1990.

Rule
15Ca2–2.

§ 240.15Ca2–
2.

3235–0352 Apr. 30, 1990.

Rule 17a–1 § 240.17a–1 .. 3235–0208 Oct. 31, 1989.
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Rule 17a–2 § 240.17a–2 .. 3235–0201 Dec. 31, 1989.
Rule 17a–3 § 240.17a–3 .. 3235–0033 Sept. 30, 1989.
Rule 17a–4 § 240.17a–4 .. 3235–0279 Sept. 30, 1989.
Rule 17a–5 § 240.17a–5 .. 3235–0123 Oct. 31, 1989.
Rule 17a–

5(c).
§ 240.17a–

5(c).
3235–0199 Jan. 31, 1992.

Rule 17a–7 § 240.17a–7 .. 3235–0131 Oct. 31, 1989.
Rule 17a–8 § 240.17a–8 .. 3235–0092 Jan. 31, 1991.
Rule 17a–

10.
§ 240.17a–10 3235–0122 Dec. 31, 1990.

Rule 17a–
11.

§ 240.17a–11 3235–0085 Oct. 31, 1990.

Rule 17a–
13.

§ 240.17a–13 3235–0035 Oct. 31, 1990.

Rule 17a–
19.

§ 240.17a–19 3235–0133 Dec. 31, 1990.

Rule 17a–
22.

§ 240.17a–22 3235–0196 Dec. 31, 1990.

Rule
17Ab2–1
(a) and
(e).

§ 240.17Ab2–
1 (a) and
(e).

3235–0195 Jan. 31, 1991.

Rule
17Ac2–
1(a) and
(c).

§ 240.17Ac2–
1(a) and (c).

3235–0084 June 30, 1991.

Rule
17Ac3–
1(a).

§ 240.17Ac3–
1.

3235–0151 Nov. 30, 1990.

Rule 17Ad2
(c), (d)
and (h).

§ 240.Ad2 (c),
(d) and (h).

3235–0130 Dec. 31, 1990.

Rule 17Ad–
4(b) and
(c).

§ 240.17Ad–
4(b) and (c).

3235–0341 Feb. 28, 1989.

Rule 17Ad–
6.

§ 240.17Ad–6 3235–0291 Aug. 31, 1989.

Rule 17Ad–
7.

§ 240.17Ad–7 3235–0136 Aug. 31, 1989.

Rule 17Ad–
10.

§ 240.17Ad–
10.

3235–0273 July 31, 1990.

Rule 17Ad–
11.

§ 240.17Ad–
11.

3235–0341 Do.

Rule 17Ad–
13.

§ 240.17Ad–
13.

3235–0275 Do.

Rule 17f–
1(b).

§ 240.17f–1(b) 3235–0032 Dec. 31, 1991.

Rule 17f–
1(c).

§ 240.17f–1(c) 3235–0037 Do.

Rule 17f–
1(g).

§ 240.17f–1(g) 3235–0290 Nov. 30, 1989.

Rule 17f–
2(a).

§ 240.17f–2(a) 3235–0034 Do.

Rule 17f–
2(c).

§ 240.17f–2(c) 3235–0029 Oct. 31, 1990.

Rule 17f–
2(d).

§ 240.17f–2(d) 3235–0028 Oct. 31, 1990.

Rule 17f–
2(e).

§ 240.17f–2(e) 3235–0031 Nov. 30, 1990.

Rule 17f–5 § 240.17f–5 ... 3235–0269 July 31, 1991.
Rule 19b–1 § 240.19b–1 .. 3235–0354 July 31, 1990.
Rule 19b–4 § 240.19b–4 .. 3235–0045 Oct. 31, 1990.
Rule 19d–

1(b)(i).
§ 240.19d–

1(b)(i).
3235–0206 Aug. 31, 1989.

Rule 19d–
3(b)–(f).

§ 240.19d–
3(b)–(f).

3235–0240 Jan. 31, 1992.

Rule 19h–
1(a), (c)—
(e), (g).

§ 240.19h–
1(a), (c)—
(e), (g).

3235–0259 Oct. 31, 1989.

Rule 24b–1 § 240.24b–1 .. 3235–0194 Jan. 31, 1991.
Form 1 ....... § 249.1 .......... 3235–0017 Aug. 31, 1991.

Information
collection

requirement

17 CFR part
or section

where identi-
fied and de-
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Form 1–A ... § 249.1a ........ 3235–0022 Do.
Form 25 ..... § 249.25 ........ 3235–0080 Dec. 31, 1990.
Form 26 ..... § 249.26 ........ 3235–0079 Dec. 31, 1990.
Form 27 ..... § 249.27 ........ 3235–0248 Jan. 31, 1991.
Form 28 ..... § 249.28 ........ 3235–0249 Jan. 31, 1991.
Form 3 ....... § 249.103 ...... 3235–0104 Nov. 30, 1991.
Form 4 ....... § 249.104 ...... 3235–0187 Do.
Form 8–A ... § 249.208a .... 3235–0056 Nov. 30, 1990.
Form 8–B ... § 249.208b .... 3235–0068 Aug. 31, 1991.
Form 10 ..... § 249.210 ...... 3235–0064 Do.
Form 18 ..... § 249.218 ...... 3235–0121 May 31, 1991.
Form 20–F § 249.220f ..... 3235–0288 June 30, 1991.
Form 6–K ... § 249.306 ...... 3235–0116 May 31, 1991.
Form 8–K ... § 249.308 ...... 3235–0060 June 30, 1991.
Form 10–Q § 249.308a .... 3235–0070 Do.
Form 10–K § 249.310 ...... 3235–0063 Sept. 30, 1991.
Form 10–C § 249.310c .... 3235–0191 Dec. 31, 1990.
Form 11–K § 249.311 ...... 3235–0082 Mar. 31, 1990.
Form 18–K § 249.318 ...... 3235–0120 May 31, 1991.
Form 12b–

25.
§ 249.322 ...... 3235–0058 June 30, 1991.

Form 15 ..... § 249.323 ...... 3235–0167 Nov. 30, 1989.
Form 13F ... § 249.325 ...... 3235–0006 Feb. 28, 1991.
Form N–

SAR.
§ 249.330 ...... 3235–0030 Sept. 30, 1990.

Form SE .... § 249.444 ...... 3235–0327 Oct. 31, 1989.
Form ET .... § 249.445 ...... 3235–0329 Oct. 31, 1989.
Form ID ..... § 249.446 ...... 3235–0328 Oct. 31, 1989.
Form 8 ....... § 249.460 ...... 3235–0141 Mar. 31, 1990.
Form BD .... § 249.501 ...... 3235–0012 Mar. 31, 1991.
Form BDW § 249.501a .... 3235–0018 Nov. 30, 1989.
Form X–

17A–5.
§ 249.617 ...... 3235–0123 Oct. 31, 1989.

Form X–
17A–19.

§ 249.635 ...... 3235–0133 Dec. 31, 1990.

Form X–
17A–1.

§ 249.717 ...... 3235–0208 Oct. 31, 1989.

Form X–
15AA–1.

§ 249.801 ...... 3235–0030 Oct. 31, 1990.

Form X–
15AJ–1.

§ 249.802 ...... 3235–0044 Oct. 31, 1990.

Form X–
15AJ–2.

§ 249.803 ...... 3235–0044 Oct. 31, 1990.

Form 19b–4 § 249.819 ...... 3235–0045 Oct. 31, 1990.
Form SIP ... § 249.1001 .... 3235–0043 Oct. 31, 1990.
Form MSD § 249.1100 .... 3235–0083 Aug. 31, 1991.
Form

MSDW.
§ 249.1110 .... 3235–0087 Nov. 30, 1990.

Form X–
17f–1A.

§ 249.1200 .... 3235–0037 Dec. 31, 1991.

Form TA–1 § 249b.100 .... 3235–0084 June 30, 1991.
Form TA–W § 249b.101 .... 3235–0151 Nov. 30, 1990.
Form TA–2 § 249b.102 .... 3235–0337 May 31, 1991.
Form CA–1 § 249b.200 .... 3235–0195 Jan. 31, 1991.
Rule 1(a) .... § 250.1(a) ...... 3235–0170 Sept. 30, 1991.
Rule 1(b) .... § 250.1(b) ...... 3235–0170 Sept. 30, 1988.
Rule 1(c) .... § 250.1(c) ...... 3235–0164 Nov. 30, 1989.
Rule 2 ........ § 250.2 .......... 3235–0161 Do.
Rule 3 ........ § 250.3 .......... 3235–0160 Do.
Rule 7 ........ § 250.7 .......... 3235–0165 Do.
Rule 7d ...... § 250.7d ........ 3235–0165 Do.
Rule 20(b) .. § 250.20(b) .... 3235–0125 Do.
Rule 20(c) .. § 250.20(c) .... 3235–0125 Do.
Rule 20(d) .. § 250.20(d) .... 3235–0163 Do.
Rule 23 ...... § 250.23 ........ 3235–0125 Do.
Rule 24 ...... § 250.24 ........ 3235–0126 Do.
Rule 26 ...... § 250.26 ........ 3235–0183 Do.
Rule 29(a) .. § 250.29(a) .... 3235–0149 Do.
Rule 29(b) .. § 250.29(b) .... 3235–0149 Do.
Rule 42 ...... § 250.42 ........ 3235–0171 Do.
Rule 44 ...... § 250.44 ........ 3235–0147 Do.
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Rule 45 ...... § 250.45 ........ 3235–0154 July 31, 1990.
Rule 47(b) .. § 250.47(b) .... 3235–0163 Do.
Rule 50 ...... § 250.50 ........ 3235–0126 Do.
Rule 62 ...... § 250.62 ........ 3235–0152 Do.
Rule 71(a) .. § 250.71(a) .... 3235–0173 Do.
Rule 72 ...... § 250.72 ........ 3235–0149 Do.
Rule 83 ...... § 250.83 ........ 3235–0181 Do.
Rule 87 ...... § 250.87 ........ 3235–0182 Do.
Rule 88 ...... § 250.88 ........ 3235–0182 Do.
Rule 93 ...... § 250.93 ........ 3235–0153 Do.
Rule 94 ...... § 250.94 ........ 3235–0153 Do.
Rule 95 ...... § 250.95 ........ 3235–0162 Do.
Rule 100(a) § 250.100(a) .. 3235–0125 Do.

Part 256(a) ... 3235–0153 Do.
Part 257 ........ 3235–0306 Nov. 30, 1989

Form U5A .. § 259.5a ........ 3235–0170 Do.
Form U5B .. § 259.5b ........ 3235–0170 Do.
Form U5S .. § 259.5s ........ 3235–0164 Nov. 30, 1989.
Form U–

12(1)A.
§ 259.12(a) .... 3235–0173 Sept. 30, 1991.

Form U–
12(1)B.

§ 259.12(b) .... 3235–0173 Do.

Form U–1 .. § 259.101 ...... 3235–0125 Sept. 30, 1991.
Form U–13–

1.
§ 259.113 ...... 3235–0182 Do.

Form U–6b–
2.

§ 259.206 ...... 3235–0163 Do.

Form U–
13e–1.

§ 259.213 ...... 3235–0162 Do.

Form U–R–I § 259.221 ...... 3235–0152 Do.
Form U–13–

60.
§ 259.313 ...... 3235–0153 Do.

Form U–
3A–2.

§ 259.402 ...... 3235–0161 Do.

Form U–
3A3–1.

§ 259.403 ...... 3235–0160 Do.

Form U–7d § 259.404 ...... 3235–0165 Do.
Form U–A .. § 259.501 ...... 3235–0125 Do.
Form ET .... § 259.601 ...... 3235–0329 Oct. 31, 1989.
Form ID ..... § 259.602 ...... 3235–0328 Oct. 31, 1989.
Form SE .... § 259.603 ...... 3235–0327 Oct. 31, 1989.
Rules 7a–15

through
7a–37.

§§ 260.7a–15
through
260.7a–37.

3235–0132 Nov. 30, 1990.

Form T–1 ... § 269.1 .......... 3235–0110 Nov. 30, 1990.
Form T–2 ... § 269.2 .......... 3235–0111 Nov. 30, 1990.
Form T–3 ... § 269.3 .......... 3235–0105 Nov. 30, 1990.
Form T–4 ... § 269.4 .......... 3235–0107 Dec. 31, 1990.
Form ET .... § 269.5 .......... 3235–0329 Oct. 31, 1989.
Form ID ..... § 269.6 .......... 3235–0328 Oct. 31, 1989.
Form SE .... § 269.7 .......... 3235–0327 Oct. 31, 1989.
Rule 2A–7 .. § 270.2a–7 .... 3235–0268 Sept. 30, 1990.
Rule 2a19–

1.
§ 270.2a19–1 3235–0332 Dec. 31, 1991.

Rule 6c–6 .. § 270.6c–6 .... 3235–0245 Nov. 30, 1989.
Rule 6c–7 .. § 270.6c–7 .... 3235–0276 Jan. 31, 1992.
Rule 6c–9 .. § 270.6c–9 .... 3235–0344 Oct. 31, 1989.
Rule 6e ...... § 270.6e–

2(b)(9).
3235–0177 Feb. 28, 1991.

Rule 7d ...... § 270.7d–
(b)(8)(i), (iii)
and (viii).

3235–0176 Jan. 31, 1990.

Rule 8b–11 § 270.8b–11 .. 3235–0176 Jan. 31, 1990.
Rule 8b–16 § 270.8b–16 .. 3235–0176 Jan. 31, 1990.
Rule 8b–20 § 270.8b–20 .. 3235–0176 Jan. 31, 1990.
Rule 8b–

21(b).
§ 270.8b–

21(b).
3235–0176 Jan. 31, 1990.

Rule 8b–25 § 270.8b–25 .. 3235–0176 Jan. 31, 1990.
Rule 8b–

32(b).
§ 270.8b–

32(b).
3235–0176 Jan. 31, 1990.

Rule 10f–3 § 270.10f–3 ... 3235–0226 Nov. 30, 1989.
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Rule 11a–2 § 270.11a–2 .. 3235–0272 Jan. 31, 1992.
Rule 12b–1 § 270.12b–1 .. 3235–0212 July 31, 1991.
Rule 17a–7 § 270.17a–7 .. 3235–0214 Feb. 28, 1991.
Rule 17a–8 § 270.17a–8 .. 3235–0235 Feb. 28, 1991.
Rule 17e–1 § 270.17e–1 .. 3235–0217 Oct. 31, 1990.
Rule 17f–1 § 270.17f–1 ... 3235–0222 Feb. 28, 1991.
Rule 17f–2 § 270.17f–2 ... 3235–0223 Oct. 31, 1991.
Rule 17f–4 § 270.17f–4 ... 3235–0225 July 31, 1990.
Rule 17f–

1(g).
§ 270.17f–1(g) 3235–0213 Jan. 31, 1992.

Rule 17j–1 § 270.17j–1 ... 3235–0224 Nov. 30, 1989.
Rule 18f–1 § 270.18f–1 ... 3235–0211 Feb. 28, 1991.
Rule 19a–1 § 270.19a–1 .. 3235–0216 Feb. 28, 1991.
Rule 20a–

1(b).
§ 270.20a–

1(b).
3235–0158 Sept. 30, 1991.

Rule 20a–2 § 270.20a–2 .. 3235–0158 Do.
Rule 20a–3 § 270.20a–3 .. 3235–0158 Do.
Rule 22d–1 § 270.22d–1 .. 3235–0310 June 30, 1991.
Rule 23c–1 § 270.23c–1 .. 3235–0260 Feb. 28, 1989.
Rule 24f–1 § 270.24f–1 ... 3235–0155 Feb. 28, 1991.
Rule 24f–2 § 270.24f–2 ... 3235–0159 Feb. 28, 1991.
Rule 24f–3 § 270.24f–3 ... 3235–0348 Apr. 30, 1990.
Rule 26a–3 § 270.26a–3 .. 3235–0333 Apr. 30, 1990.
Rule 30a–1 § 270.30a–1 .. 3235–0219 Feb. 28, 1991.
Rule 30b2–

1.
§ 270.30b2–1 3235–0220 Feb. 28, 1991.

Rule 30d–1 § 270.30d–1 .. 3235–0025 Dec. 31, 1990.
Rule 31a–1 § 270.31a–1 .. 3235–0178 July 31, 1990.
Rule 31a–2 § 270.31a–2 .. 3235–0179 June 30, 1989.
Rule 34b–1 § 270.34b–1 .. 3235–0346 Nov. 30, 1989.
Form N–5 .. § 274.5 .......... 3235–0169 Feb. 28, 1989.
Form N–8A § 274.10 ........ 3235–0175 Jan. 31, 1991.
Form N–1 .. § 274.11 ........ 3235–0027 Feb. 28, 1989.
Form N–1A § 274.11a ...... 3235–0307 July 31, 1991.
Form N–2 .. § 274.11a–1 .. 3235–0026 Dec. 31, 1990.
Form N–3 .. § 274.11b ...... 3235–0316 Do.
Form N–4 .. § 274.11c ...... 3235–0318 Do.
Form N–

8B–2.
§ 274.12 ........ 3235–0186 Apr. 30, 1990.

Form N–7 .. § 274.12a ...... 3235–0338 Apr. 30, 1990.
Form N–

8B–3.
§ 274.13 ........ 3235–0166 Dec. 31, 1990.

Form N–
8B–4.

§ 274.14 ........ 3234–0247 Dec. 31, 1990.

Form N–6F § 274.15 ........ 3235–0238 Feb. 28, 1991.
Form N–18f § 274.51 ........ 3235–0211 Feb. 28, 1991.
Form N–

SAR.
§ 274.101 ...... 3235–0330 Sept. 30, 1990.

Form N–
17d–1.

§ 274.200 ...... 3235–0229 Feb. 28, 1991.

Form N–
23C–1.

§ 274.201 ...... 3235–0230 Feb. 28, 1991.

Form N–8F § 274.218 ...... 3235–0157 Feb. 28, 1991.
Form N–

6E1–1.
§ 274.301 ...... 3235–0177 Feb. 28, 1991.

Form ET .... § 274.401 ...... 3235–0329 Oct. 31, 1989.
Form ID ..... § 274.402 ...... 3235–0328 Oct. 31, 1989.
Form SE .... § 274.403 ...... 3235–0327 Oct. 31, 1989.
Rule 0–2 .... § 275.0–2 ...... 3235–0240 Jan. 31, 1992.
Form N–

54A.
§ 275.53 ........ 3235–0237 Feb. 28, 1991.

Form N–
54C.

§ 275.54 ........ 3235–0236 Feb. 28, 1991.

Rule 203 .... § 275.203–1 .. 3235–0049 June 30, 1991.
Rule 203–2 § 275.203–2 .. 3235–0313 Jan. 31, 1992.
Rule 204–1 § 275.204–1 .. 3235–0048 June 30, 1991.
Rule 204–2 § 275.204–2 .. 3235–0278 Sept. 30, 1991.
Rule 204–3 § 275.204–3 .. 3235–0047 Jan. 31, 1992.
Rule

206(3)–2.
§ 275.206(3)–

2.
3235–0243 June 30, 1989.
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Rule
206(4)–2.

§ 275.206(4)–
2.

3235–0241 Do.

Rule
206(4)–3.

§ 275.206(4)–
3.

3235–0242 Sept. 30, 1991.

Rule
206(4)–4.

§ 275.206(4)–
4.

3235–0345 Do.

Form ADV .. § 279.1 .......... 3235–0049 June 30, 1991.
Form ADV–

W.
§ 279.2 .......... 3235–0313 Jan. 31, 1992.

Form ADV–
S.

§ 279.3 .......... 3235–0046 Sept. 30, 1990.

Form 4–R .. § 279.4 .......... 3235–0240 Do.
Form 5–R .. § 279.5 .......... 3235–0240 Do.
Form 6–R .. § 279.6 .......... 3235–0240 Do.
Form 7–R .. § 279.7 .......... 3235–0240 Do.

[47 FR 4982, Feb. 3, 1982, as amended at 47 FR
11401, Mar. 16, 1982; 47 FR 54766, Dec. 6, 1982;
47 FR 56834, Dec. 21, 1982; 48 FR 12347, Mar. 24,
1983; 48 FR 13160, Mar. 30, 1983; 49 FR 10927,
Mar. 23, 1984; 49 FR 16765, Apr. 20, 1984; 51 FR
9769, Mar. 21, 1986; 53 FR 9764, Mar. 25, 1988; 54
FR 13057, Mar. 30, 1989]

PART 201—RULES OF PRACTICE

Subpart A [Reserved]

Subpart B—Regulations Pertaining to the
Equal Access to Justice Act

Sec.
201.31 Purpose of these rules.
201.32 When the Act applies.
201.33 Proceedings covered.
201.34 Eligibility of applicants.
201.35 Standards for awards.
201.36 Allowable fees and expenses.
201.37 Delegations of authority.
201.41 Contents of application.
201.42 Net worth exhibit.
201.43 Documentation of fees and expenses.
201.44 When an application may be filed.
201.51 Filing and service of documents.
201.52 Answer to application.
201.53 Reply.
201.54 Settlement.
201.55 Further proceedings.
201.56 Decision.
201.57 Commission review.
201.58 Judicial review.
201.59 Payment of award.
201.60 [Reserved]

Subpart C—Procedures Pertaining to the
Payment of Bounties Pursuant to Sub-
section 21A(e) of the Securities Ex-
change Act of 1934

201.61 Scope of subpart.
201.62 Application required.
201.63 Time and place of filing.

201.64 Form of application and information
required.

201.65 Identity and signature.
201.66 Notice to applicants.
201.67 Applications by legal guardians.
201.68 No promises of payment.

Subpart D—Rules of Practice

GENERAL RULES

201.100 Scope of the rules of practice.
201.101 Definitions.
201.102 Appearance and practice before the

Commission.
201.103 Construction of rules.
201.104 Business hours.
201.110 Presiding officer.
201.111 Hearing officer: Authority.
201.112 Hearing officer: Disqualification and

withdrawal.
201.120 Ex parte communications.
201.121 Separation of functions.
201.140 Commission orders and decisions:

Signature and availability.
201.141 Orders and decisions: Service of or-

ders instituting proceeding and other or-
ders and decisions.

201.150 Service of papers by parties.
201.151 Filing of papers with the Commis-

sion: Procedure.
201.152 Filing of papers: Form.
201.153 Filing of papers: Signature require-

ment and effect.
201.154 Motions.
201.155 Default; motion to set aside default.
201.160 Time computation.
201.161 Extensions of time, postponements

and adjournments.
201.180 Sanctions.
201.190 Confidential treatment of informa-

tion in certain filings.
201.191 Adjudications not required to be de-

termined on the record after notice and
opportunity for hearing.

201.192 Rulemaking: Issuance, amendment
and repeal of rules of general applica-
tion.

201.193 Applications by barred individuals
for consent to associate.

INITIATION OF PROCEEDINGS AND PREHEARING
RULES

201.200 Initiation of proceedings.
201.201 Consolidation of proceedings.
201.202 Specification of procedures by par-

ties in certain proceedings.
201.210 Parties, limited participants and

amici curiae.
201.220 Answer to allegations.
201.221 Prehearing conference.
201.222 Prehearing submissions.
201.230 Enforcement and disciplinary pro-

ceedings: Availability of documents for
inspection and copying.

201.231 Enforcement and disciplinary pro-
ceedings: Production of witness state-
ments.
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201.232 Subpoenas.
201.233 Depositions upon oral examination.
201.234 Depositions upon written questions.
201.235 Introducing prior sworn statements

of witnesses into the record.
201.240 Settlement.
201.250 Motion for summary disposition.

RULES REGARDING HEARINGS

201.300 Hearings.
201.301 Hearings to be public.
201.302 Record of hearings.
201.310 Failure to appear at hearings: De-

fault.
201.320 Evidence: Admissibility.
201.321 Evidence: Objections and offers of

proof.
201.322 Evidence: Confidential information,

protective orders.
201.323 Evidence: Official notice.
201.324 Evidence: Stipulations.
201.325 Evidence: Presentation under oath

or affirmation.
201.326 Evidence: Presentation, rebuttal and

cross-examination.
201.340 Proposed findings, conclusions and

supporting briefs.
201.350 Record in proceedings before hearing

officer; retention of documents; copies.
201.351 Transmittal of documents to Sec-

retary; record index; certification.
201.360 Initial decision of hearing officer.

APPEAL TO THE COMMISSION AND COMMISSION
REVIEW

201.400 Interlocutory review.
201.401 Issuance of stays.
201.410 Appeal of initial decisions by hear-

ing officers.
201.411 Commission consideration of initial

decisions by hearing officers.
201.420 Appeal of determinations by self-reg-

ulatory organizations.
201.421 Commission consideration of deter-

minations by self-regulatory organiza-
tions.

201.430 Appeal of actions made pursuant to
delegated authority.

201.431 Commission consideration of actions
made pursuant to delegated authority.

201.450 Briefs filed with the Commission.
201.451 Oral argument before the Commis-

sion.
201.452 Additional evidence.
201.460 Record before the Commission.
201.470 Reconsideration.
201.490 Receipt of petitions for judicial re-

view pursuant to 28 U.S.C. 2112(a)(1).

RULES RELATING TO TEMPORARY ORDERS AND
SUSPENSIONS

201.500 Expedited consideration of pro-
ceedings.

201.510 Temporary cease-and-desist orders:
Application process.

201.511 Temporary cease-and-desist orders:
Notice; procedures for hearing.

201.512 Temporary cease-and-desist orders:
Issuance after notice and opportunity for
hearing.

201.513 Temporary cease-and-desist orders:
Issuance without prior notice and oppor-
tunity for hearing.

201.514 Temporary cease-and-desist orders:
Judicial review; duration.

201.520 Suspension of registration of bro-
kers, dealers, or other Exchange Act-reg-
istered entities: Application.

201.521 Suspension of registration of bro-
kers, dealers, or other Exchange Act-reg-
istered entities: Notice and opportunity
for hearing on application.

201.522 Suspension of registration of bro-
kers, dealers, or other Exchange Act-reg-
istered entities: Issuance and review of
order.

201.523 [Reserved]
201.524 Suspension of registrations: Dura-

tion.
201.530 Initial decision on permanent order:

Timing for submitting proposed findings
and preparation of decision.

201.531 Initial decision on permanent order:
Effect on temporary order.

201.540 Appeal and Commission review of
initial decision making a temporary
order permanent.

201.550 Summary suspensions pursuant to
Exchange Act Section 12(k)(1)(A).

RULES REGARDING DISGORGEMENT AND
PENALTY PAYMENTS

201.600 Interest on sums disgorged.
201.601 Prompt payment of disgorgement,

interest and penalties.
201.610 Submission of proposed plan of

disgorgement.
201.611 Contents of plan of disgorgement;

provisions for payment.
201.612 Notice of proposed plan of

disgorgement and opportunity for com-
ment by non-parties.

201.613 Order approving, modifying or dis-
approving proposed plan of disgorgement.

201.614 Administration of plan of
disgorgement.

201.620 Right to challenge order of
disgorgement.

201.630 Inability to pay disgorgement, inter-
est or penalties.

INFORMAL PROCEDURES AND SUPPLEMENTARY
INFORMATION CONCERNING ADJUDICATORY
PROCEEDINGS

201.900 Informal Procedures and Supple-
mentary Information Concerning Adju-
dicatory Proceedings.

TABLE I TO SUBPART D—ADVERSARY ADJU-
DICATIONS CONDUCTED BY THE COMMISSION
UNDER 5 U.S.C. 554
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TABLE II TO SUBPART D—CROSS-REFERENCE
TABLE SHOWING LOCATION OF RULES OF
PRACTICE ADOPTED IN 1995 WITH FORMER
RULES OF PRACTICE, RELATED RULES AND
STATUTORY PROVISIONS

TABLE III TO SUBPART D—CROSS-REFERENCE
TABLE SHOWING LOCATION OF FORMER
RULES OF PRACTICE AND RELATED RULES
WITH RULES OF PRACTICE ADOPTED IN 1995

Subpart E—Adjustment of Civil Monetary
Penalties

201.1001 Adjustment of civil monetary pen-
alties—1996.

201.1002 Adjustment of civil monetary pen-
alties—2001.

TABLE 1 TO SUBPART E—CIVIL MONETARY
PENALTY INFLATION ADJUSTMENTS

TABLE II TO SUBPART E—CIVIL MONETARY
PENALTY INFLATION ADJUSTMENTS

Subpart A [Reserved]

Subpart B—Regulations Pertaining
to the Equal Access to Justice Act

AUTHORITY: 15 U.S.C. 77s, 78w, 78x, 79t,
77sss, 80a–37 and 80b–11; 5 U.S.C. 504(c)(1).

SOURCE: 47 FR 610, Jan. 6, 1982, unless oth-
erwise noted.

§ 201.31 Purpose of these rules.
The Equal Access to Justice Act, 5

U.S.C. 504 (called the Act in this sub-
part B), provides for the award of at-
torney fees and other expenses to eligi-
ble individuals and entities who are
parties to certain administrative pro-
ceedings (called adversary adjudications)
before the Commission. An eligible
party may receive an award when it
prevails over the Commission, unless
the Commission’s position was sub-
stantially justified or special cir-
cumstances make an award unjust. The
rules in this subpart describe the par-
ties eligible for awards and the pro-
ceedings that are covered. They also
explain how to apply for awards, and
the procedures and standards that the
Commission will use in ruling on those
applications.

[54 FR 53051, Dec. 27, 1989]

§ 201.32 When the Act applies.
The Act applies to adversary adju-

dications described in § 201.33 pending
or commenced before the Commission
on or after August 5, 1985. It also ap-

plies to any adversary adjudication
commenced on or after October 1, 1984,
and finally disposed of before August 5,
1985, provided that an application for
fees and expenses, as described in these
rules, has been filed with the Commis-
sion within 30 days after August 5, 1985.
Proceedings which have been substan-
tially concluded are not deemed pend-
ing under these rules although offi-
cially pending for purposes such as con-
cluding remedial actions found in Com-
mission orders or private undertakings.

[54 FR 53051, Dec. 27, 1989]

§ 201.33 Proceedings covered.
(a) The Act applies to adversary adju-

dications conducted by the Commis-
sion. These are on the record adjudica-
tions under 5 U.S.C. 554 in which the
position of an Office or Division of the
Commission as a party, not including
amicus participation, is presented by an
attorney or other representative who
enters an appearance and participates
in the proceeding. See appendix, 17 CFR
201.60.

(b) The fact that the Commission has
not identified a type of proceeding as
an adversary adjudication shall not
preclude the filing of an application by
a party who believes the proceeding is
covered by the Act; whether the pro-
ceeding is covered will then be an issue
for resolution in proceedings on the ap-
plication.

(c) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53051, Dec. 27, 1989]

§ 201.34 Eligibility of applicants.
(a) To be eligible for an award of at-

torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks it seeks an award. The term
party is defined in 5 U.S.C. 551(3). The
applicant must show that it meets all
conditions of eligibility set out in this
subpart.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $2 million;
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(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with more than 500 employees; and

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or public or private organization
with a new worth of not more than $7
million and not more than 500 employ-
ees.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
as an individual rather than a sole
owner of an unincorporated business if
the issues on which the applicant pre-
vails are related primarily to personal
interests rather than to business inter-
ests.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or entity of which the applicant di-
rectly or indirectly owns or controls a
majority of the voting shares or other
interest, will be considered an affiliate
for purposes of this subpart, unless the
administrative law judge determines
that such treatment would be unjust
and contrary to the purposes of the Act
in light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the administrative law judge may
determine that financial relationships

of the applicant other than those de-
scribed in this paragraph constitute
special circumstances that would make
an award unjust.

(g) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53051, Dec. 27, 1989]

§ 201.35 Standards for awards.
(a) A prevailing applicant may re-

ceive an award for fees and expenses in-
curred in connection with a proceeding
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the Office or Divi-
sion over which the applicant has pre-
vailed was substantially justified. The
position of the Office or Division in-
cludes, in addition to the position
taken by the Office or Division in the
adversary adjudication, the action or
failure to act by the Office or Division
upon which the adversary adjudication
is based. The burden of proof that an
award should not be made to an eligi-
ble prevailing applicant is on counsel
for an Office or Division of the Com-
mission, which must show that its po-
sition was reasonable in law and fact.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding
or if special circumstances make the
award sought unjust.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53051, Dec. 27, 1989]

§ 201.36 Allowable fees and expenses.
(a) Subject to the limitation of para-

graph (b), awards will be based on rates
customarily charged, in the locale of
the hearing, by persons engaged in the
business of acting as attorneys, agents
and expert witnesses, even if the serv-
ices were made available without
charge or at a reduced rate to the ap-
plicant.

(b) No award of the fee of an attorney
or agent under these rules may exceed
$75.00 per hour. No award to com-
pensate an expert witness may exceed
the reasonable rate at which the Com-
mission pays witnesses with similar ex-
pertise. However, an award may also
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include the reasonable expenses of the
attorney, agent or witness as a sepa-
rate item, if the attorney, agent or wit-
ness ordinarily charges clients sepa-
rately for such expenses.

(c) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the administrative
law judge shall consider the following:

(1) If the attorney, agent or witness
is in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant the fully
allocated cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53051, Dec. 27, 1989]

§ 201.37 Delegations of authority.
(a) The Commission may by order

delegate authority to take final action
on matters pertaining to the Equal Ac-
cess to Justice Act in particular cases.

(b) Unless the Commission shall
order otherwise, applications for
awards of fees and expenses made pur-
suant to this subject shall be assigned
by the Chief Administrative Law Judge
to an administrative law judge for de-
termination.

[54 FR 53051, Dec. 27, 1989]

§ 201.41 Contents of application.
(a) An application for an award of

fees and expenses under the Act shall
identify the applicant, the proceeding
for which an award is sought and con-
tain the information required in this
subpart. The application shall show

that the applicant has prevailed and
specify the position(s) of the opposing
Office or Division in the proceeding
that the applicant alleges was not sub-
stantially justified. Unless the appli-
cant is an individual, the application
shall also state the number of employ-
ees of the applicant and describe brief-
ly the type and purpose of its organiza-
tion or business.

(b) The application shall also include
a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates).
However, an applicant may omit this
statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant
wishes the Commission to consider in
determining whether and in what
amount an award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. It shall
also contain or be accompanied by a
written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53051, Dec. 27, 1989]

§ 201.42 Net worth exhibit.

(a) Each applicant, except a qualified
tax-exempt organization or cooperative
association, must provide with its ap-
plication a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in § 201.34(f) of this
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part) when the proceeding was initi-
ated. The exhibit may be in any form
convenient to the applicant that pro-
vides full disclosure of the applicant’s
and its affiliates’ assets and liabilities
and is sufficient to determine whether
the applicant qualifies under the stand-
ards in this subpart. The administra-
tive law judge or the Commission may
require an applicant to file additional
information to determine its eligibility
for an award.

(b) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that exhibit in accordance with
17 CFR 201.190.

[47 FR 610, Jan. 6, 1982, as amended at 60 FR
32795, June 23, 1995]

§ 201.43 Documentation of fees and ex-
penses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report,
test, project or similar matter, for
which an award is sought. A separate
itemized statement shall be submitted
for each professional firm or individual
whose services are covered by the ap-
plication, showing the hours spent in
connection with the proceeding by each
individual, a description of the specific
services performed, the rate at which
each fee has been computed, any ex-
penses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services provided. The
applicant may be required to provide
vouchers, receipts, or other substan-
tiation for any fees or expenses
claimed.

§ 201.44 When an application may be
filed.

(a) An application may be filed when-
ever the applicant has prevailed in the
proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding, but in no case later than 30
days after the Commission’s final dis-
position of the proceeding.

(b) For purposes of this rule, final
disposition means the date on which a
decision or order disposing of the mer-
its of the proceeding or any other com-
plete resolution of the proceeding, such
as a settlement or voluntary dismissal,
becomes final and unappealable, both
within the Commission and to the
courts.

(c) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has pre-
vailed, proceedings for the award of
fees shall be stayed pending final dis-
position of the underlying controversy.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53052, Dec. 27, 1989]

§ 201.51 Filing and service of docu-
ments.

Any application for an award or
other document related to an applica-
tion shall be filed and served in the
same manner as other papers in pro-
ceedings under the Commission’s Rules
of Practice. In addition, a copy of each
application for fees and expenses shall
be served on the General Counsel of the
Commission.

§ 201.52 Answer to application.
(a) Within 30 days after service of an

application, counsel representing the
Office or Division of the Commission
may file an answer to the application.
Unless the Office or Division of the
Commission counsel requests an exten-
sion of time for filing or files a state-
ment of intent to negotiate under para-
graph (b) of this section, failure to file
an answer within the 30-day period
may be treated as a consent to the
award requested.

(b) If counsel for the Office or Divi-
sion of the Commission and the appli-
cant believe that the issues in the fee
application can be settled, they may
jointly file a statement of their intent
to negotiate a settlement. The filing of
this statement shall extend the time
for filing an answer for an additional 30
days, and further extensions may be
granted upon request by agency coun-
sel and the applicant.

(c) The answer shall explain any ob-
jections to the award requested and
identify the facts relied on in support
of that position. If the answer is based
on any alleged facts not already in the
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record of the proceeding, it shall in-
clude supporting affidavits or a request
for further proceedings under § 201.55.

§ 201.53 Reply.
Within 15 days after service of an an-

swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the applicant shall include
with the reply either supporting affida-
vits or a request for further pro-
ceedings under § 201.55.

§ 201.54 Settlement.
The applicant and counsel for the Of-

fice or Division of the Commission may
agree on a proposed settlement of the
award before final action on the appli-
cation, either in connection with a set-
tlement of the underlying proceeding
or after the underlying proceeding has
been concluded, in accordance with the
Commission’s standard settlement pro-
cedure. See 17 CFR 201.240. If a pre-
vailing party and counsel for the Office
or Division of the Commission agree on
a proposed settlement of an award be-
fore an application has been filed, the
application shall be filed with the pro-
posed settlement. If a proposed settle-
ment provides that each side shall bear
its own expenses, and the settlement is
accepted, no application may be filed.

[54 FR 53052, Dec. 27, 1989, as amended at 60
FR 32795, June 23, 1995]

§ 201.55 Further proceedings.
(a) Ordinarily, the determination of

an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or counsel
for the Office or Division of the Com-
mission, or on his or her own initia-
tive, the administrative law judge may
order further proceedings, such as an
informal conference, oral argument,
additional written submissions or, as
to issues other than substantial jus-
tification (such as the applicant’s eligi-
bility or substantiation of fees and ex-
penses) an evidentiary hearing. The ad-
ministrative law judge may order all
proceedings that are otherwise avail-
able under Rule 8(d) of the Commis-
sion’s Rules of Practice. Such further
proceedings shall be held only when
necessary for full and fair resolution of
the issues arising from the application,

and shall be conducted as promptly as
possible. Whether or not the Commis-
sion’s position was substantially justi-
fied shall be determined on the basis of
the administrative record, as a whole,
which is made in the adversary adju-
dication for which fees and other ex-
penses are sought.

(b) A request for further proceedings
under this section shall specifically
identify the information sought or the
disputed issues and shall explain why
the additional proceedings are nec-
essary to resolve the issues.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53052, Dec. 27, 1989]

§ 201.56 Decision.

The administrative law judge shall
issue an initial decision on the applica-
tion promptly after completion of pro-
ceedings on the application. The deci-
sion shall include written findings and
conclusions on the applicant’s eligi-
bility and status as a prevailing party,
and an explanation of the reasons for
any difference between the amount re-
quested and the amount awarded. The
decision shall also include, if at issue,
findings on whether the Commission’s
position was substantially justified,
whether the applicant unduly pro-
tracted the proceedings, or whether
special circumstances make an award
unjust.

§ 201.57 Commission review.

In accordance with the procedures
set forth in 17 CFR 201.410 and 201.411,
either the applicant or counsel for the
Office or Division of the Commission
may seek review of the initial decision
on the fee application, or the Commis-
sion may decide to review the decision
on its own initiative. If neither the ap-
plicant nor counsel for the Division or
Office of the Commission seeks review
and the Commission does not take re-
view on its own initiative, the initial
decision on the application shall be-
come a final decision of the Commis-
sion 30 days after it is issued. Whether
to review a decision is a matter within
the discretion of the Commission. If re-
view is taken, the Commission will
issue a final decision on the applica-
tion or remand the application to the
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administrative law judge for further
proceedings.

[47 FR 610, Jan. 6, 1982, as amended at 60 FR
32795, June 23, 1995]

§ 201.58 Judicial review.

Judicial review of final Commission
decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).

§ 201.59 Payment of award.

An applicant seeking payment of an
award shall submit to the Comptroller
of the Commission a copy of the Com-
mission’s final decision granting the
award, accompanied by a sworn state-
ment that the applicant will not seek
review of the decision in the United
States courts. The Commission will
pay the amount awarded to the appli-
cant as authorized by law, unless judi-
cial review of the award has been
sought by the applicant.

[54 FR 53052, Dec. 27, 1989]

§ 201.60 [Reserved]

Subpart C—Procedures Pertaining
to the Payment of Bounties
Pursuant to Subsection 21A(e)
of the Securities Exchange
Act of 1934

AUTHORITY: 15 U.S.C. 78u–1 and 78w.

SOURCE: 54 FR 28799, July 10, 1989, unless
otherwise noted.

§ 201.61 Scope of subpart.

Section 21A of the Securities Ex-
change Act of 1934 authorizes the
courts to impose civil penalties for cer-
tain violations of that Act. Subsection
21A(e) permits the Commission to
award bounties to persons who provide
information that leads to the imposi-
tion of such penalties. Any such deter-
mination, including whether, to whom,
or in what amount to make payments,
is in the sole discretion of the Commis-
sion. This subpart sets forth procedures
regarding applications for the award of
bounties pursuant to subsection 21A(e).
Nothing in this subpart shall be
deemed to limit the discretion of the
Commission with respect to determina-
tions under subsection 21A(e) or to sub-

ject any such determination to judicial
review.

§ 201.62 Application required.
No person shall be eligible for the

payment of a bounty under subsection
21A(e) of the Securities Exchange Act
of 1934 unless such person has filed a
written application that meets the re-
quirements of this subpart and, upon
request, provides such other informa-
tion as the Commission or its staff
deems relevant to the application.

§ 201.63 Time and place of filing.
Each application pursuant to this

subpart and each amendment thereto
must be filed within one hundred and
eighty days after the entry of the court
order requiring the payment of the
penalty that is subject to the applica-
tion. Such applications and amend-
ments shall be addressed to: Office of
the Secretary, Securities and Exchange
Commission, 450 Fifth Street NW.,
Washington, DC 20549.

§ 201.64 Form of application and infor-
mation required.

Each application pursuant to this
subpart shall be identified as an Appli-
cation for Award of a Bounty and shall
contain a detailed statement of the in-
formation provided by the applicant
that the applicant believes led or may
lead to the imposition of a penalty. Ex-
cept as provided by Rule 65 of this sub-
part, each application shall state the
identity and mailing address of, and be
signed by, the applicant. When the ap-
plication is not the means by which the
applicant initially provides such infor-
mation, the application shall contain:
The dates and times upon which, and
the means by which, the information
was provided; the identity of the Com-
mission staff members to whom the in-
formation was provided; and, if the in-
formation was provided anonymously,
sufficient further information to con-
firm that the person filing the applica-
tion is the same person who provided
the information to the Commission.

§ 201.65 Identity and signature.
Applications pursuant to this subpart

may omit the identity, mailing ad-
dress, and signature of the applicant;
provided, that such identity, mailing
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address and signature are submitted by
an amendment to the application. Any
such amendment must be filed within
one hundred and eighty days after the
entry of the court order requiring the
payment of the penalty that is subject
to the application.

§ 201.66 Notice to applicants.
The Commission will notify each per-

son who files an application that meets
the requirements of this subpart, at
the address specified in such applica-
tion, of the Commission’s determina-
tion with respect to such person’s ap-
plication. Nothing in this subpart shall
be deemed to entitle any person to any
other notice from the Commission or
its staff.

§ 201.67 Applications by legal guard-
ians.

An application pursuant to this sub-
part may be filed by an executor, ad-
ministrator, or other legal representa-
tive of a person who provides informa-
tion that may be subject to a bounty
payment, or by the parent or guardian
of such a person if that person is a
minor. Certified copies of the letters
testamentary, letters of administra-
tion, or other similar evidence showing
the authority of the legal representa-
tive to file the application must be an-
nexed to the application.

§ 201.68 No promises of payment.
No person is authorized under this

subpart to make any offer or promise,
or otherwise to bind the Commission
with respect to the payment of any
bounty or the amount thereof.

Subpart D—Rules of Practice

AUTHORITY: 15 U.S.C. 77f, 77g, 77h, 77h-1, 77j,
77s, 77u, 78c(b), 78d-1, 78d-2, 78l, 78m, 78n,
78o(d), 78o-3, 78s, 78u-2, 78u-3, 78v, 78w, 79c,
79s, 79t, 79z-5a, 77sss, 77ttt, 80a-8, 80a-9, 80a-37,
80a-38, 80a-39, 80a-40, 80a-41, 80a-44, 80b-3, 80b-
9, 80b-11, and 80b-12 unless otherwise noted.

SOURCE: 60 FR 32796, June 23, 1995, unless
otherwise noted.

GENERAL RULES

§ 201.100 Scope of the rules of practice.
(a) Unless provided otherwise, these

Rules of Practice govern proceedings

before the Commission under the stat-
utes that it administers.

(b) These rules do not apply to:
(1) Investigations, except where made

specifically applicable by the Rules Re-
lating to Investigations, part 203 of
this chapter; or

(2) Actions taken by the duty officer
pursuant to delegated authority under
17 CFR 200.43.

[60 FR 32796, June 23, 1995; 60 FR 46499, Sept.
7, 1995]

§ 201.101 Definitions.
(a) For purposes of these Rules of

Practice, unless explicitly stated to the
contrary:

(1) Commission means the United
States Securities and Exchange Com-
mission, or a panel of Commissioners
constituting a quorum of the Commis-
sion, or a single Commissioner acting
as duty officer pursuant to 17 CFR
200.43;

(2) Counsel means any attorney rep-
resenting a party or any other person
representing a party pursuant to
§ 201.102(b);

(3) Disciplinary proceeding means an
action pursuant to § 201.102(e);

(4) Enforcement proceeding means an
action, initiated by an order insti-
tuting proceedings, held for the pur-
pose of determining whether or not a
person is about to violate, has violated,
has caused a violation of, or has aided
or abetted a violation of any statute or
rule administered by the Commission,
or whether to impose a sanction as de-
fined in Section 551(10) of the Adminis-
trative Procedure Act, 5 U.S.C. 551(10);

(5) Hearing officer means an adminis-
trative law judge, a panel of Commis-
sioners constituting less than a
quorum of the Commission, an indi-
vidual Commissioner, or any other per-
son duly authorized to preside at a
hearing;

(6) Interested division means a division
or an office assigned primary responsi-
bility by the Commission to partici-
pate in a particular proceeding;

(7) Order instituting proceedings means
an order issued by the Commission
commencing a proceeding or an order
issued by the Commission to hold a
hearing;

(8) Party means the interested divi-
sion, any person named as a respondent
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in an order instituting proceedings,
any applicant named in the caption of
any order, persons entitled to notice in
a stop order proceeding as set forth in
§ 201.200(a)(2) or any person seeking
Commission review of a decision;

(9) Proceeding means any agency
process initiated by an order insti-
tuting proceedings; or by the filing,
pursuant to § 201.410, of a petition for
review of an initial decision by a hear-
ing officer; or by the filing, pursuant to
§ 201.420, of an application for review of
a self-regulatory organization deter-
mination; or by the filing, pursuant to
§ 201.430, of a notice of intention to file
a petition for review of a determina-
tion made pursuant to delegated au-
thority;

(10) Secretary means the Secretary of
the Commission; and

(11) Temporary sanction means a tem-
porary cease-and-desist order or a tem-
porary suspension of the registration of
a broker, dealer, municipal securities
dealer, government securities broker,
government securities dealer, or trans-
fer agent pending final determination
whether the registration shall be re-
voked.

(b) [Reserved]

§ 201.102 Appearance and practice be-
fore the Commission.

A person shall not be represented be-
fore the Commission or a hearing offi-
cer except as stated in paragraphs (a)
and (b) of this section or as otherwise
permitted by the Commission or a
hearing officer.

(a) Representing oneself. In any pro-
ceeding, an individual may appear on
his or her own behalf.

(b) Representing others. In any pro-
ceeding, a person may be represented
by an attorney at law admitted to
practice before the Supreme Court of
the United States or the highest court
of any State (as defined in Section
3(a)(16) of the Exchange Act, 15 U.S.C.
78c(a)(16)); a member of a partnership
may represent the partnership; a bona
fide officer of a corporation, trust or
association may represent the corpora-
tion, trust or association; and an offi-
cer or employee of a state commission
or of a department or political subdivi-
sion of a state may represent the state

commission or the department or polit-
ical subdivision of the state.

(c) Former Commission employees.
Former employees of the Commission
must comply with the restrictions on
practice contained in the Commission’s
Conduct Regulation, Subpart M, 17
CFR 200.735.

(d) Designation of address for service;
notice of appearance; power of attorney;
withdrawal. (1) Representing oneself.
When an individual first makes any fil-
ing or otherwise appears on his or her
own behalf before the Commission or a
hearing officer in a proceeding as de-
fined in § 201.101(a), he or she shall file
with the Commission, or otherwise
state on the record, and keep current,
an address at which any notice or other
written communication required to be
served upon him or her or furnished to
him or her may be sent and a telephone
number where he or she may be
reached during business hours.

(2) Representing others. When a person
first makes any filing or otherwise ap-
pears in a representative capacity be-
fore the Commission or a hearing offi-
cer in a proceeding as defined in
§ 201.101(a), that person shall file with
the Commission, and keep current, a
written notice stating the name of the
proceeding; the representative’s name,
business address and telephone num-
ber; and the name and address of the
person or persons represented.

(3) Power of attorney. Any individual
appearing or practicing before the
Commission in a representative capac-
ity may be required to file a power of
attorney with the Commission showing
his or her authority to act in such ca-
pacity.

(4) Withdrawal. Withdrawal by any in-
dividual appearing in a representative
capacity shall be permitted only by
order of the Commission or the hearing
officer. A motion seeking leave to
withdraw shall state with specificity
the reasons for such withdrawal.

(e) Suspension and disbarment. (1) Gen-
erally. The Commission may censure a
person or deny, temporarily or perma-
nently, the privilege of appearing or
practicing before it in any way to any
person who is found by the Commission
after notice and opportunity for hear-
ing in the matter:
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(i) Not to possess the requisite quali-
fications to represent others; or

(ii) To be lacking in character or in-
tegrity or to have engaged in unethical
or improper professional conduct; or

(iii) To have willfully violated, or
willfully aided and abetted the viola-
tion of any provision of the Federal se-
curities laws or the rules and regula-
tions thereunder.

(iv) With respect to persons licensed
to practice as accountants, ‘‘improper
professional conduct’’ under
§ 201.102(e)(1)(ii) means:

(A) Intentional or knowing conduct,
including reckless conduct, that re-
sults in a violation of applicable pro-
fessional standards; or (B) Either of the
following two types of negligent con-
duct:

(1) A single instance of highly unrea-
sonable conduct that results in a viola-
tion of applicable professional stand-
ards in circumstances in which an ac-
countant knows, or should know, that
heightened scrutiny is warranted.

(2) Repeated instances of unreason-
able conduct, each resulting in a viola-
tion of applicable professional stand-
ards, that indicate a lack of com-
petence to practice before the Commis-
sion.

(2) Certain professionals and convicted
persons. Any attorney who has been
suspended or disbarred by a court of
the United States or of any State; or
any person whose license to practice as
an accountant, engineer, or other pro-
fessional or expert has been revoked or
suspended in any State; or any person
who has been convicted of a felony or a
misdemeanor involving moral turpi-
tude shall be forthwith suspended from
appearing or practicing before the
Commission. A disbarment, suspension,
revocation or conviction within the
meaning of this section shall be
deemed to have occurred when the dis-
barring, suspending, revoking or con-
victing agency or tribunal enters its
judgment or order, including a judg-
ment or order on a plea of nolo
contendere, regardless of whether an
appeal of such judgment or order is
pending or could be taken.

(3) Temporary suspensions. An order of
temporary suspension shall become ef-
fective upon service on the respondent.
No order of temporary suspension shall

be entered by the Commission pursuant
to paragraph (e)(3)(i) of this section
more than 90 days after the date on
which the final judgment or order en-
tered in a judicial or administrative
proceeding described in paragraph
(e)(3)(i)(A) or (e)(3)(i)(B) of this section
has become effective, whether upon
completion of review or appeal proce-
dures or because further review or ap-
peal procedures are no longer avail-
able.

(i) The Commission, with due regard
to the public interest and without pre-
liminary hearing, may, by order, tem-
porarily suspend from appearing or
practicing before it any attorney, ac-
countant, engineer, or other profes-
sional or expert who has been by name:

(A) Permanently enjoined by any
court of competent jurisdiction, by rea-
son of his or her misconduct in an ac-
tion brought by the Commission, from
violating or aiding and abetting the
violation of any provision of the Fed-
eral securities laws or of the rules and
regulations thereunder; or

(B) Found by any court of competent
jurisdiction in an action brought by
the Commission to which he or she is a
party or found by the Commission in
any administrative proceeding to
which he or she is a party to have vio-
lated (unless the violation was found
not to have been willful) or aided and
abetted the violation of any provision
of the Federal securities laws or of the
rules and regulations thereunder.

(ii) Any person temporarily sus-
pended from appearing and practicing
before the Commission in accordance
with paragraph (e)(3)(i) of this section
may, within 30 days after service upon
him or her of the order of temporary
suspension, petition the Commission to
lift the temporary suspension. If no pe-
tition has been received by the Com-
mission within 30 days after service of
the order, the suspension shall become
permanent.

(iii) Within 30 days after the filing of
a petition in accordance with para-
graph (e)(3)(ii) of this section, the Com-
mission shall either lift the temporary
suspension, or set the matter down for
hearing at a time and place designated
by the Commission, or both, and, after
opportunity for hearing, may censure
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the petitioner or disqualify the peti-
tioner from appearing or practicing be-
fore the Commission for a period of
time or permanently. In every case in
which the temporary suspension has
not been lifted, every hearing held and
other action taken pursuant to this
paragraph (e)(3) shall be expedited in
accordance with § 201.500. If the hearing
is held before a hearing officer, the
time limits set forth in § 201.531 will
govern review of the hearing officer’s
initial decision.

(iv) In any hearing held on a petition
filed in accordance with paragraph
(e)(3)(ii) of this section, the staff of the
Commission shall show either that the
petitioner has been enjoined as de-
scribed in paragraph (e)(3)(i)(A) of this
section or that the petitioner has been
found to have committed or aided and
abetted violations as described in para-
graph (e)(3)(i)(B) of this section and
that showing, without more, may be
the basis for censure or disqualifica-
tion. Once that showing has been made,
the burden shall be upon the petitioner
to show cause why he or she should not
be censured or temporarily or perma-
nently disqualified from appearing and
practicing before the Commission. In
any such hearing, the petitioner may
not contest any finding made against
him or her or fact admitted by him or
her in the judicial or administrative
proceeding upon which the proceeding
under this paragraph (e)(3) is predi-
cated. A person who has consented to
the entry of a permanent injunction as
described in paragraph (e)(3)(i)(A) of
this section without admitting the
facts set forth in the complaint shall
be presumed for all purposes under this
paragraph (e)(3) to have been enjoined
by reason of the misconduct alleged in
the complaint.

(4) Filing of prior orders. Any person
appearing or practicing before the
Commission who has been the subject
of an order, judgment, decree, or find-
ing as set forth in paragraph (e)(3) of
this section shall promptly file with
the Secretary a copy thereof (together
with any related opinion or statement
of the agency or tribunal involved).
Failure to file any such paper, order,
judgment, decree or finding shall not
impair the operation of any other pro-
vision of this section.

(5) Reinstatement. (i) An application
for reinstatement of a person perma-
nently suspended or disqualified under
paragraph (e)(1) or (e)(3) of this section
may be made at any time, and the ap-
plicant may, in the Commission’s dis-
cretion, be afforded a hearing; however,
the suspension or disqualification shall
continue unless and until the applicant
has been reinstated by the Commission
for good cause shown.

(ii) Any person suspended under para-
graph (e)(2) of this section shall be re-
instated by the Commission, upon ap-
propriate application, if all the grounds
for application of the provisions of that
paragraph are subsequently removed
by a reversal of the conviction or ter-
mination of the suspension, disbar-
ment, or revocation. An application for
reinstatement on any other grounds by
any person suspended under paragraph
(e)(2) of this section may be filed at
any time and the applicant shall be ac-
corded an opportunity for a hearing in
the matter; however, such suspension
shall continue unless and until the ap-
plicant has been reinstated by order of
the Commission for good cause shown.

(6) Other proceedings not precluded. A
proceeding brought under paragraph
(e)(1), (e)(2) or (e)(3) of this section
shall not preclude another proceeding
brought under these same paragraphs.

(7) Public hearings. All hearings held
under this paragraph (e) shall be public
unless otherwise ordered by the Com-
mission on its own motion or after con-
sidering the motion of a party.

(f) Practice defined. For the purposes
of these Rules of Practice, practicing
before the Commission shall include,
but shall not be limited to:

(1) Transacting any business with the
Commission; and

(2) The preparation of any statement,
opinion or other paper by any attor-
ney, accountant, engineer or other pro-
fessional or expert, filed with the Com-
mission in any registration statement,
notification, application, report or
other document with the consent of
such attorney, accountant, engineer or
other professional or expert.

[60 FR 32796, June 23, 1995, as amended at 63
FR 57122, Oct. 26, 1998]

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00147 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



148

17 CFR Ch. II (4–1–01 Edition)§ 201.103

§ 201.103 Construction of rules.

(a) The Rules of Practice shall be
construed and administered to secure
the just, speedy, and inexpensive deter-
mination of every proceeding.

(b) In any particular proceeding, to
the extent that there is a conflict be-
tween these rules and a procedural re-
quirement contained in any statute, or
any rule or form adopted thereunder,
the latter shall control.

(c) For purposes of these rules:
(1) Any term in the singular includes

the plural, and any term in the plural
includes the singular, if such use would
be appropriate;

(2) Any use of a masculine, feminine,
or neuter gender encompasses such
other genders as would be appropriate;
and

(3) Unless the context requires other-
wise, counsel for a party may take any
action required or permitted to be
taken by such party.

§ 201.104 Business hours.

The Headquarters office of the Com-
mission, at 450 Fifth Street, N.W.,
Washington, D.C. 20549, is open each
day, except Saturdays, Sundays, and
Federal legal holidays, from 9 a.m. to
5:30 p.m., Eastern Standard Time or
Eastern Daylight Saving Time, which-
ever is currently in effect in Wash-
ington, D.C. Federal legal holidays con-
sist of New Year’s Day; Birthday of
Martin Luther King, Jr.; Presidents
Day; Memorial Day; Independence Day;
Labor Day; Columbus Day; Veterans
Day; Thanksgiving Day; Christmas
Day; and any other day appointed as a
holiday in Washington, D.C. by the
President or the Congress of the United
States.

§ 201.110 Presiding officer.

All proceedings shall be presided over
by the Commission or, if the Commis-
sion so orders, by a hearing officer.
When the Commission designates that
the hearing officer shall be an adminis-
trative law judge, the Chief Adminis-
trative Law Judge shall select, pursu-
ant to 17 CFR 200.30–10, the administra-
tive law judge to preside.

§ 201.111 Hearing officer: Authority.

The hearing officer shall have the au-
thority to do all things necessary and
appropriate to discharge his or her du-
ties. No provision of these Rules of
Practice shall be construed to limit the
powers of the hearing officer provided
by the Administrative Procedure Act, 5
U.S.C. 556, 557. The powers of the hear-
ing officer include, but are not limited
to, the following:

(a) Administering oaths and affirma-
tions;

(b) Issuing subpoenas authorized by
law and revoking, quashing, or modi-
fying any such subpoena;

(c) Receiving relevant evidence and
ruling upon the admission of evidence
and offers of proof;

(d) Regulating the course of a pro-
ceeding and the conduct of the parties
and their counsel;

(e) Holding prehearing and other con-
ferences as set forth in § 201.221 and re-
quiring the attendance at any such
conference of at least one representa-
tive of each party who has authority to
negotiate concerning the resolution of
issues in controversy;

(f) Recusing himself or herself upon
motion made by a party or upon his or
her own motion;

(g) Ordering, in his or her discretion,
in a proceeding involving more than
one respondent, that the interested di-
vision indicate, on the record, at least
one day prior to the presentation of
any evidence, each respondent against
whom that evidence will be offered;

(h) Subject to any limitations set
forth elsewhere in these rules, consid-
ering and ruling upon all procedural
and other motions;

(i) Preparing an initial decision as
provided in § 201.360;

(j) Upon notice to all parties, reopen-
ing any hearing prior to the filing of an
initial decision therein, or, if no initial
decision is to be filed, prior to the time
fixed for the filing of final briefs with
the Commission; and

(k) Informing the parties as to the
availability of one or more alternative
means of dispute resolution, and en-
couraging the use of such methods.

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00148 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



149

Securities and Exchange Commission § 201.141

§ 201.112 Hearing officer: Disqualifica-
tion and withdrawal.

(a) Notice of disqualification. At any
time a hearing officer believes himself
or herself to be disqualified from con-
sidering a matter, the hearing officer
shall issue a notice stating that he or
she is withdrawing from the matter
and setting forth the reasons therefor.

(b) Motion for withdrawal. Any party
who has a reasonable, good faith basis
to believe that a hearing officer has a
personal bias, or is otherwise disquali-
fied from hearing a case, may make a
motion to the hearing officer that the
hearing officer withdraw. The motion
shall be accompanied by an affidavit
setting forth in detail the facts alleged
to constitute grounds for disqualifica-
tion. If the hearing officer finds him-
self or herself not disqualified, he or
she shall so rule and shall continue to
preside over the proceeding.

§ 201.120 Ex parte communications.

(a) Except to the extent required for
the disposition of ex parte matters as
authorized by law, the person presiding
over an evidentiary hearing may not:

(1) Consult a person or party on a
fact in issue, unless on notice and op-
portunity for all parties to participate;
or

(2) Be responsible to or subject to the
supervision or direction of an employee
or agent engaged in the performance of
investigative or prosecuting functions
for the Commission.

(b) The Commission’s code of behav-
ior regarding ex parte communications
between persons outside the Commis-
sion and decisional employees, 17 CFR
200.110 through 200.114, governs other
prohibited communications during a
proceeding conducted under the Rules
of Practice.

§ 201.121 Separation of functions.

Any Commission officer, employee or
agent engaged in the performance of
investigative or prosecutorial func-
tions for the Commission in a pro-
ceeding as defined in § 201.101(a) may
not, in that proceeding or one that is
factually related, participate or advise
in the decision, or in Commission re-
view of the decision pursuant to Sec-
tion 557 of the Administrative Proce-

dure Act, 5 U.S.C. 557, except as a wit-
ness or counsel in the proceeding.

§ 201.140 Commission orders and deci-
sions: Signature and availability.

(a) Signature required. All orders and
decisions of the Commission shall be
signed by the Secretary or any other
person duly authorized by the Commis-
sion.

(b) Availability for inspection. Each
order and decision shall be available
for inspection by the public from the
date of entry, unless the order or deci-
sion is nonpublic. A nonpublic order or
decision shall be available for inspec-
tion by any person entitled to inspect
it from the date of entry.

(c) Date of entry of orders. The date of
entry of a Commission order shall be
the date the order is signed. Such date
shall be reflected in the caption of the
order, or if there is no caption, in the
order itself.

§ 201.141 Orders and decisions: Service
of orders instituting proceeding
and other orders and decisions.

(a) Service of an order instituting pro-
ceedings. (1) By whom made. The Sec-
retary, or another duly authorized offi-
cer of the Commission, shall serve a
copy of an order instituting pro-
ceedings on each person named in the
order as a party. The Secretary may di-
rect an interested division to assist in
making service.

(2) How made. (i) To individuals. No-
tice of a proceeding shall be made to an
individual by delivering a copy of the
order instituting proceedings to the in-
dividual or to an agent authorized by
appointment or by law to receive such
notice. Delivery means—handing a copy
of the order to the individual; or leav-
ing a copy at the individual’s office
with a clerk or other person in charge
thereof; or leaving a copy at the indi-
vidual’s dwelling house or usual place
of abode with some person of suitable
age and discretion then residing there-
in; or sending a copy of the order ad-
dressed to the individual by U.S. Postal
Service certified, registered or Express
Mail and obtaining a confirmation of
receipt; or giving confirmed tele-
graphic notice.
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(ii) To corporations or entities. Notice
of a proceeding shall be made to a per-
son other than a natural person by de-
livering a copy of the order instituting
proceedings to an officer, managing or
general agent, or any other agent au-
thorized by appointment or by law to
receive such notice, by any method
specified in paragraph (a)(2)(i) of this
section.

(iii) Upon persons registered with the
Commission. In addition to any other
method of service specified in para-
graph (a)(2) of this section, notice may
be made to a person currently reg-
istered with the Commission as a
broker, dealer, municipal securities
dealer, government securities broker,
government securities dealer, invest-
ment adviser, investment company or
transfer agent by sending a copy of the
order addressed to the most recent
business address shown on the person’s
registration form by U.S. Postal Serv-
ice certified, registered or Express Mail
and obtaining a confirmation of at-
tempted delivery.

(iv) Upon persons in a foreign country.
Notice of a proceeding to a person in a
foreign country may be made by any
method specified in paragraph (a)(2) of
this section, or by any other method
reasonably calculated to give notice,
provided that the method of service
used is not prohibited by the law of the
foreign country.

(v) In stop order proceedings. Notwith-
standing any other provision of para-
graph (a)(2) of this section, in pro-
ceedings pursuant to Sections 8 or 10 of
the Securities Act of 1933, 15 U.S.C. 77h
or 77j, or Sections 305 or 307 of the
Trust Indenture Act of 1939, 15 U.S.C.
77eee or 77ggg, notice of the institution
of proceedings shall be made by per-
sonal service or confirmed telegraphic
notice, or a waiver obtain pursuant to
paragraph (a)(4) of this section.

(3) Certificate of service. The Secretary
shall place in the record of the pro-
ceeding a certificate of service identi-
fying the party given notice, the meth-
od of service, the date of service, the
address to which service was made and
the person who made service. If service
is made in person, the certificate shall
state, if available, the name of the in-
dividual to whom the order was given.
If service is made by U.S. Postal Serv-

ice certified, registered or Express
Mail, the certificate shall be accom-
panied by a confirmation of receipt or
of attempted delivery, as required. If
service is made to an agent authorized
by appointment to receive service, the
certificate shall be accompanied by
evidence of the appointment.

(4) Waiver of service. In lieu of service
as set forth in paragraph (a)(2) of this
section, the party may be provided a
copy of the order instituting pro-
ceedings by first class mail or other re-
liable means if a waiver of service is
obtained from the party and placed in
the record.

(b) Service of orders or decisions other
than an order instituting proceedings.
Written orders or decisions issued by
the Commission or by a hearing officer
shall be served promptly on each party
pursuant to any method of service au-
thorized under paragraph (a) of this
section or § 201.150(c). Service of orders
or decisions by the Commission, in-
cluding those entered pursuant to dele-
gated authority, shall be made by the
Secretary or, as authorized by the Sec-
retary, by a member of an interested
division. Service of orders or decisions
issued by a hearing officer shall be
made by the Secretary or the hearing
officer.

§ 201.150 Service of papers by parties.
(a) When required. In every pro-

ceeding as defined in § 201.101(a), each
paper, including each notice of appear-
ance, written motion, brief, or other
written communication, shall be served
upon each party in the proceeding in
accordance with the provisions of this
section; provided, however, that absent
an order to the contrary, no service
shall be required for motions which
may be heard ex parte.

(b) Upon a person represented by coun-
sel. Whenever service is required to be
made upon a person represented by
counsel who has filed a notice of ap-
pearance pursuant to § 201.102, service
shall be made pursuant to paragraph
(c) of this section upon counsel, unless
service upon the person represented is
ordered by the Commission or the hear-
ing officer.

(c) How made. Service shall be made
by delivering a copy of the filing. Deliv-
ery means:
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(1) Personal service—handing a copy
to the person required to be served; or
leaving a copy at the person’s office
with a clerk or other person in charge
thereof, or, if there is no one in charge,
leaving it in a conspicuous place there-
in; or, if the office is closed or the per-
son to be served has no office, leaving
it at the person’s dwelling house or
usual place of abode with some person
of suitable age and discretion then re-
siding therein;

(2) Mailing the papers through the
U.S. Postal Service by first class, reg-
istered, or certified mail or Express
Mail delivery addressed to the person;

(3) Sending the papers through a
commercial courier service or express
delivery service; or

(4) Transmitting the papers by fac-
simile machine where the following
conditions are met:

(i) The persons serving each other by
facsimile transmission have agreed to
do so in a writing, signed by each
party, which specifies such terms as
they deem necessary with respect to
facsimile machine telephone numbers
to be used, hours of facsimile machine
operation, the provision of non-fac-
simile original or copy, and any other
such matters; and

(ii) Receipt of each document served
by facsimile is confirmed by a manu-
ally signed receipt delivered by fac-
simile machine or other means agreed
to by the parties.

(d) When service is complete. Personal
service, service by U.S. Postal Service
Express Mail or service by a commer-
cial courier or express delivery service
is complete upon delivery. Service by
mail is complete upon mailing. Service
by facsimile is complete upon con-
firmation of transmission by delivery
of a manually signed receipt.

§ 201.151 Filing of papers with the
Commission: Procedure.

(a) When to file. All papers required to
be served by a party upon any person
shall be filed with the Commission at
the time of service or promptly there-
after. Papers required to be filed with
the Commission must be received with-
in the time limit, if any, for such fil-
ing.

(b) Where to file. Filing of papers with
the Commission shall be made by filing

them with the Secretary. When a pro-
ceeding is assigned to a hearing officer,
a person making a filing with the Sec-
retary shall promptly provide to the
hearing officer a copy of any such fil-
ing, provided, however, that the hear-
ing officer may direct or permit filings
to be made with him or her, in which
event the hearing officer shall note
thereon the filing date and promptly
provide the Secretary with either the
original or a copy of any such filings.

(c) To whom to direct the filing. Unless
otherwise provided, where the Commis-
sion has assigned a case to a hearing
officer, all motions, objections, appli-
cations or other filings made during a
proceeding prior to the filing of an ini-
tial decision therein, or, if no initial
decision is to be filed, prior to the time
fixed for the filing of briefs with the
Commission, shall be directed to and
decided by the hearing officer.

(d) Certificate of service. Papers filed
with the Commission or a hearing offi-
cer shall be accompanied by a certifi-
cate stating the name of the person or
persons served, the date of service, the
method of service and the mailing ad-
dress or facsimile telephone number to
which service was made, if not made in
person. If the method of service to any
party is different from the method of
service to any other party or the meth-
od for filing with the Commission, the
certificate shall state why a different
means of service was used.

§ 201.152 Filing of papers: Form.

(a) Specifications. Papers filed in con-
nection with any proceeding as defined
in § 201.101(a) shall:

(1) Be on one grade of unglazed white
paper measuring 81⁄2 x 11 inches, except
that, to the extent that the reduction
of larger documents would render them
illegible, such documents may be filed
on larger paper;

(2) Be typewritten or printed in ei-
ther 10- or 12-point typeface or other-
wise reproduced by a process that pro-
duces permanent and plainly legible
copies;

(3) Include at the head of the paper,
or on a title page, the name of the
Commission, the title of the pro-
ceeding, the names of the parties, the
subject of the particular paper or
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pleading, and the file number assigned
to the proceeding;

(4) Be paginated with left hand mar-
gins at least 1 inch wide, and other
margins of at least 1 inch;

(5) Be double-spaced, with single-
spaced footnotes and single-spaced in-
dented quotations; and

(6) Be stapled, clipped or otherwise
fastened in the upper left corner.

(b) Signature required. All papers must
be dated and signed as provided in
§ 201.153.

(c) Suitability for recordkeeping. Docu-
ments which, in the opinion of the
Commission, are not suitable for com-
puter scanning or microfilming may be
rejected.

(d) Number of copies. An original and
three copies of all papers shall be filed.

(e) Form of briefs. All briefs con-
taining more than 10 pages shall in-
clude a table of contents, an alphabet-
ized table of cases, a table of statutes,
and a table of other authorities cited,
with references to the pages of the
brief wherein they are cited.

(f) Scandalous or impertinent matter.
Any scandalous or impertinent matter
contained in any brief or pleading or in
connection with any oral presentation
in a proceeding may be stricken on
order of the Commission or the hearing
officer.

§ 201.153 Filing of papers: Signature
requirement and effect.

(a) General requirements. Following
the issuance of an order instituting
proceedings, every filing of a party rep-
resented by counsel shall be signed by
at least one counsel of record in his or
her name and shall state that counsel’s
business address and telephone num-
ber. A party who acts as his or her own
counsel shall sign his or her individual
name and state his or her address and
telephone number on every filing.

(b) Effect of signature. (1) The signa-
ture of a counsel or party shall con-
stitute a certification that:

(i) the person signing the filing has
read the filing;

(ii) to the best of his or her knowl-
edge, information, and belief, formed
after reasonable inquiry, the filing is
well grounded in fact and is warranted

by existing law or a good faith argu-
ment for the extension, modification,
or reversal of existing law; and

(iii) the filing is not made for any im-
proper purpose, such as to harass or to
cause unnecessary delay or needless in-
crease in the cost of adjudication.

(2) If a filing is not signed, the hear-
ing officer or the Commission shall
strike the filing, unless it is signed
promptly after the omission is called
to the attention of the person making
the filing.

§ 201.154 Motions.

(a) Generally. Unless made during a
hearing or conference, a motion shall
be in writing, shall state with particu-
larity the grounds therefor, shall set
forth the relief or order sought, and
shall be accompanied by a written brief
of the points and authorities relied
upon. All written motions shall be
served in accordance with § 201.150, be
filed in accordance with § 201.151, meet
the requirements of § 201.152, and be
signed in accordance with § 201.153. The
Commission or the hearing officer may
order that an oral motion be submitted
in writing. Unless otherwise ordered by
the Commission or the hearing officer,
if a motion is properly made to the
Commission concerning a proceeding
to which a hearing officer is assigned,
the proceeding before the hearing offi-
cer shall continue pending the deter-
mination of the motion by the Com-
mission. No oral argument shall be
heard on any motion unless the Com-
mission or the hearing officer other-
wise directs.

(b) Opposing and reply briefs. Except
as provided in § 201.401, briefs in opposi-
tion to a motion shall be filed within
five days after service of the motion.
Reply briefs shall be filed within three
days after service of the opposition.

(c) Length limitation. A brief in sup-
port of or opposition to a motion shall
not exceed 10 pages, exclusive of pages
containing any table of contents, table
of authorities, and/or addendum. Re-
quests for leave to file briefs in excess
of 10 pages are disfavored.
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§ 201.155 Default; motion to set aside
default.

(a) A party to a proceeding may be
deemed to be in default and the Com-
mission or the hearing officer may de-
termine the proceeding against that
party upon consideration of the record,
including the order instituting pro-
ceedings, the allegations of which may
be deemed to be true, if that party
fails:

(1) To appear, in person or through a
representative, at a hearing or con-
ference of which that party has been
notified;

(2) To answer, to respond to a disposi-
tive motion within the time provided,
or otherwise to defend the proceeding;
or

(3) To cure a deficient filing within
the time specified by the commission
or the hearing officer pursuant to
§ 201.180(b).

(b) A motion to set aside a default
shall be made within a reasonable
time, state the reasons for the failure
to appear or defend, and specify the na-
ture of the proposed defense in the pro-
ceeding. In order to prevent injustice
and on such conditions as may be ap-
propriate, the hearing officer, at any
time prior to the filing of the initial
decision, or the Commission, at any
time, may for good cause shown set
aside a default.

§ 201.160 Time computation.
(a) Computation. In computing any

period of time prescribed in or allowed
by these Rules of Practice or by order
of the Commission, the day of the act,
event, or default from which the des-
ignated period of time begins to run
shall not be included. The last day of
the period so computed shall be in-
cluded unless it is a Saturday, Sunday,
or Federal legal holiday (as defined in
§ 201.104), in which event the period
runs until the end of the next day that
is not a Saturday, Sunday, or Federal
legal holiday. Intermediate Saturdays,
Sundays, and Federal legal holidays
shall be excluded from the computa-
tion when the period of time prescribed
or allowed is seven days or less, not in-
cluding any additional time allowed for
service by mail in paragraph (b) of this
section. If on the day a filing is to be
made, weather or other conditions have

caused the Secretary’s office or other
designated filing location to close, the
filing deadline shall be extended to the
end of the next day that is neither a
Saturday, a Sunday, nor a Federal
legal holiday.

(b) Additional time for service by mail.
If service is made by mail, three days
shall be added to the prescribed period
for response.

§ 201.161 Extensions of time, postpone-
ments and adjournments.

(a) Availability. Except as otherwise
provided by law, the Commission, at
any time, or the hearing officer, at any
time prior to the filing of his or her
initial decision or, if no initial decision
is to be filed, at any time prior to the
closing of the record, may, for good
cause shown, extend or shorten any
time limits prescribed by these Rules
of Practice for the filing of any papers
and may, consistent with paragraph (b)
of this section, postpone or adjourn
any hearing.

(b) Limitations on postponements, ad-
journments and extensions. A hearing
shall begin at the time and place or-
dered, provided that, within the limits
provided by statute, the Commission or
the hearing officer may for good cause
shown postpone the commencement of
the hearing or adjourn a convened
hearing for a reasonable period of time
or change the place of hearing.

(1) Additional considerations. In con-
sidering a motion for postponement of
the start of a hearing, adjournment
once a hearing has begun, or extensions
of time for filing papers, the hearing
officer or the Commission shall con-
sider, in addition to any other factors:

(i) The length of the proceeding to
date;

(ii) The number of postponements,
adjournments or extensions already
granted;

(iii) The stage of the proceedings at
the time of the request; and

(iv) Any other such matters as jus-
tice may require.

(2) Time limit. Postponements, ad-
journments or extensions of time for
filing papers shall not exceed 21 days
unless the Commission or the hearing
officer states on the record or sets
forth in a written order the reasons
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why a longer period of time is nec-
essary.

§ 201.180 Sanctions.
(a) Contemptuous conduct—(1) Subject

to exclusion or suspension. Contemp-
tuous conduct by any person before the
Commission or a hearing officer during
any proceeding, including any con-
ference, shall be grounds for the Com-
mission or the hearing officer to:

(i) Exclude that person from such
hearing or conference, or any portion
thereof; and/or

(ii) Summarily suspend that person
from representing others in the pro-
ceeding in which such conduct occurred
for the duration, or any portion, of the
proceeding.

(2) Review procedure. A person ex-
cluded from a hearing or conference, or
a counsel summarily suspended from
practice for the duration or any por-
tion of a proceeding, may seek review
of the exclusion or suspension by filing
with the Commission, within three
days of the exclusion or suspension
order, a motion to vacate the order.
The Commission shall consider such
motion on an expedited basis as pro-
vided in § 201.500.

(3) Adjournment. Upon motion by a
party represented by counsel subject to
an order of exclusion or suspension, an
adjournment shall be granted to allow
the retention of new counsel. In deter-
mining the length of an adjournment,
the Commission or hearing officer shall
consider, in addition to the factors set
forth in § 201.161, the availability of co-
counsel for the party or of other mem-
bers of a suspended counsel’s firm.

(b) Deficient filings; leave to cure defi-
ciencies. The Commission or the hear-
ing officer may reject, in whole or in
part, any filing that fails to comply
with any requirements of these Rules
of Practice or of any order issued in
the proceeding in which the filing was
made. Any such filings shall not be
part of the record. The Commission or
the hearing officer may direct a party
to cure any deficiencies and to resub-
mit the filing within a fixed time pe-
riod.

(c) Failure to make required filing or to
cure deficient filing. The Commission or
the hearing officer may enter a default
pursuant to § 201.155, dismiss the case,

decide the particular matter at issue
against that person, or prohibit the in-
troduction of evidence or exclude testi-
mony concerning that matter if a per-
son fails:

(1) To make a filing required under
these Rules of Practice; or

(2) To cure a deficient filing within
the time specified by the Commission
or the hearing officer pursuant to para-
graph (b) of this section.

§ 201.190 Confidential treatment of in-
formation in certain filings.

(a) Application. An application for
confidential treatment pursuant to the
provisions of Clause 30 of Schedule A of
the Securities Act of 1933, 15 U.S.C.
77aa(30), and Rule 406 thereunder, 17
CFR 230.406; Section 24(b)(2) of the Se-
curities Exchange Act of 1934, 15 U.S.C.
78x(b)(2), and Rule 24b–2 thereunder, 17
CFR 240.24b–2; Section 22(b) of the Pub-
lic Utility Holding Company Act of
1935, 15 U.S.C. 79v(b), and Rule 104
thereunder, 17 CFR 250.104; Section
45(a) of the Investment Company Act of
1940, 15 U.S.C. 80a–44(a), and Rule 45a–1
thereunder, 17 CFR 270.45a–1; or Sec-
tion 210(a) of the Investment Advisers
Act of 1940, 15 U.S.C. 80b–10(a), shall be
filed with the Secretary. The applica-
tion shall be accompanied by a sealed
copy of the materials as to which con-
fidential treatment is sought.

(b) Procedure for supplying additional
information. The applicant may be re-
quired to furnish in writing additional
information with respect to the
grounds for objection to public disclo-
sure. Failure to supply the information
so requested within 14 days from the
date of receipt by the applicant of a no-
tice of the information required shall
be deemed a waiver of the objection to
public disclosure of that portion of the
information to which the additional in-
formation relates, unless the Commis-
sion or the hearing officer shall other-
wise order for good cause shown at or
before the expiration of such 14-day pe-
riod.

(c) Confidentiality of materials pending
final decision. Pending the determina-
tion of the application for confidential
treatment, transcripts, non-final or-
ders including an initial decision, if
any, and other materials in connection
with the application shall be placed
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under seal; shall be for the confidential
use only of the hearing officer, the
Commission, the applicant, and any
other parties and counsel; and shall be
made available to the public only in
accordance with orders of the Commis-
sion.

(d) Public availability of orders. Any
final order of the Commission denying
or sustaining an application for con-
fidential treatment shall be made pub-
lic. Any prior findings or opinions re-
lating to an application for confiden-
tial treatment under this section shall
be made public at such time as the ma-
terial as to which confidentiality was
requested is made public.

§ 201.191 Adjudications not required to
be determined on the record after
notice and opportunity for hearing.

(a) Scope of the rule. This rule applies
to every case of adjudication, as de-
fined in 5 U.S.C. 551, pursuant to any
statute which the Commission admin-
isters, where adjudication is not re-
quired to be determined on the record
after notice and opportunity for hear-
ing and which the Commission has not
chosen to determine on the record after
notice and opportunity for hearing.

(b) Procedure. In every case of adju-
dication under paragraph (a) of this
section, the Commission shall give
prompt notice of any adverse action or
final disposition to any person who has
requested the Commission to make (or
not to make) any such adjudication,
and furnish to any such person a writ-
ten statement of reasons therefor. Ad-
ditional procedures may be specified in
rules relating to specific types of such
adjudications. Where any such rule
provides for the publication of a Com-
mission order, notice of the action or
disposition shall be deemed to be given
by such publication.

(c) Contents of the record. If the Com-
mission provides notice and oppor-
tunity for the submission of written
comments by parties to the adjudica-
tion or, as the case may be, by other
interested persons, written comments
received on or before the closing date
for comments, unless accorded con-
fidential treatment pursuant to statute
or rule of the Commission, become a
part of the record of the adjudication.
The Commission, in its discretion, may

accept and include in the record writ-
ten comments filed with the Commis-
sion after the closing date.

§ 201.192 Rulemaking: Issuance,
amendment and repeal of rules of
general application.

(a) By petition. Any person desiring
the issuance, amendment or repeal of a
rule of general application may file a
petition therefor with the Secretary.
Such petition shall include a statement
setting forth the text or the substance
of any proposed rule or amendment de-
sired or specifying the rule the repeal
of which is desired, and stating the na-
ture of his or her interest and his or
her reasons for seeking the issuance,
amendment or repeal of the rule. The
Secretary shall acknowledge, in writ-
ing, receipt of the petition and refer it
to the appropriate division or office for
consideration and recommendation.
Such recommendations shall be trans-
mitted with the petition to the Com-
mission for such action as the Commis-
sion deems appropriate. The Secretary
shall notify the petitioner of the action
taken by the Commission.

(b) Notice of proposed issuance, amend-
ment or repeal of rules. Except where the
Commission finds that notice and pub-
lic procedure are impracticable, unnec-
essary, or contrary to the public inter-
est, whenever the Commission proposes
to issue, amend, or repeal any rule or
regulation of general application other
than an interpretive rule; general
statement of policy; or rule of agency
organization, procedure, or practice; or
any matter relating to agency manage-
ment or personnel or to public prop-
erty, loans, grants, benefits, or con-
tracts, there shall first be published in
the FEDERAL REGISTER a notice of the
proposed action. Such notice shall in-
clude:

(1) A statement of the time, place,
and nature of the rulemaking pro-
ceeding, with particular reference to
the manner in which interested persons
shall be afforded the opportunity to
participate in such proceeding;

(2) Reference to the authority under
which the rule is proposed; and

(3) The terms or substance of the pro-
posed rule or a description of the sub-
jects and issues involved.

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00155 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



156

17 CFR Ch. II (4–1–01 Edition)§ 201.193

§ 201.193 Applications by barred indi-
viduals for consent to associate.

PRELIMINARY NOTE

This rule governs applications to the Com-
mission by certain persons, barred by Com-
mission order from association with brokers,
dealers, municipal securities dealers, govern-
ment securities brokers, government securi-
ties dealers, investment advisers, investment
companies or transfer agents, for consent to
become so associated. Applications made
pursuant to this section must show that the
proposed association would be consistent
with the public interest. In addition to the
information specifically required by the rule,
applications should be supplemented, where
appropriate, by written statements of indi-
viduals (other than the applicant) who are
competent to attest to the applicant’s char-
acter, employment performance, and other
relevant information. Intentional
misstatements or omissions of fact may con-
stitute criminal violations of 18 U.S.C. 1001 et
seq. and other provisions of law.

The nature of the supervision that an ap-
plicant will receive or exercise as an associ-
ated person with a registered entity is an im-
portant matter bearing upon the public in-
terest. In meeting the burden of showing
that the proposed association is consistent
with the public interest, the application and
supporting documentation must demonstrate
that the proposed supervision, procedures, or
terms and conditions of employment are rea-
sonably designed to prevent a recurrence of
the conduct that led to imposition of the
bar. As an associated person, the applicant
will be limited to association in a specified
capacity with a particular registered entity
and may also be subject to specific terms and
conditions.

Normally, the applicant’s burden of dem-
onstrating that the proposed association is
consistent with the public interest will be
difficult to meet where the applicant is to be
supervised by, or is to supervise, another
barred individual. In addition, where an ap-
plicant wishes to become the sole proprietor
of a registered entity and thus is seeking
Commission consent notwithstanding an ab-
sence of supervision, the applicant’s burden
will be difficult to meet.

In addition to the factors set forth in para-
graph (d) of this section, the Commission
will consider the nature of the findings that
resulted in the bar when making its deter-
mination as to whether the proposed associa-
tion is consistent with the public interest. In
this regard, attention is directed to Rule 5(e)
of the Commission’s Rules on Informal and
Other Procedures, 17 CFR 202.5(e). Among
other things, Rule 5(e) sets forth the Com-
mission’s policy ‘‘not to permit a * * * re-
spondent [in an administrative proceeding]
to consent to * * * [an] order that imposes a

sanction while denying the allegations in the
* * * order for proceedings.’’ Consistent with
the rationale underlying that policy, and in
order to avoid the appearance that an appli-
cation made pursuant to this section was
granted on the basis of such denial, the Com-
mission will not consider any application
that attempts to reargue or collaterally at-
tack the findings that resulted in the Com-
mission’s bar order.

(a) Scope of rule. Applications for
Commission consent to associate, or to
change the terms and conditions of as-
sociation, with a registered broker,
dealer, municipal securities dealer,
government securities broker, govern-
ment securities dealer, investment ad-
viser, investment company or transfer
agent may be made pursuant to this
section where a Commission order bars
the individual from association with a
registered entity and:

(1) Such barred individual seeks to
become associated with an entity that
is not a member of a self-regulatory or-
ganization; or

(2) The order contains a proviso that
application may be made to the Com-
mission after a specified period of time.

(b) Form of application. Each applica-
tion shall be supported by an affidavit,
manually signed by the applicant, that
addresses the factors set forth in para-
graph (d) of this section. One original
and three copies of the application
shall be filed pursuant to §§ 201.151,
201.152 and 201.153. Each application
shall include as exhibits:

(1) A copy of the Commission order
imposing the bar;

(2) An undertaking by the applicant
to notify immediately the Commission
in writing if any information sub-
mitted in support of the application be-
comes materially false or misleading
while the application is pending;

(3) The following forms, as appro-
priate:

(i) A copy of a completed Form U–4,
where the applicant’s proposed associa-
tion is with a broker-dealer or munic-
ipal securities dealer;

(ii) A copy of a completed Form
MSD–4, where the applicant’s proposed
association is with a bank municipal
securities dealer;

(iii) The information required by
Form ADV, 17 CFR 279.1, with respect
to the applicant, where the applicant’s
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proposed association is with an invest-
ment adviser;

(iv) The information required by
Form TA–1, 17 CFR 249b.100, with re-
spect to the applicant, where the appli-
cant’s proposed association is with a
transfer agent; and

(4) A written statement by the pro-
posed employer that describes:

(i) The terms and conditions of em-
ployment and supervision to be exer-
cised over such applicant and, where
applicable, by such applicant;

(ii) The qualifications, experience,
and disciplinary records of the pro-
posed supervisor(s) of the applicant;

(iii) The compliance and disciplinary
history, during the two years preceding
the filing of the application, of the of-
fice in which the applicant will be em-
ployed; and

(iv) The names of any other associ-
ated persons in the same office who
have previously been barred by the
Commission, and whether they are to
be supervised by the applicant.

(c) Required showing. The applicant
shall make a showing satisfactory to
the Commission that the proposed as-
sociation would be consistent with the
public interest.

(d) Factors to be addressed. The affi-
davit required by paragraph (b) of this
section shall address each of the fol-
lowing:

(1) The time period since the imposi-
tion of the bar;

(2) Any restitution or similar action
taken by the applicant to recompense
any person injured by the misconduct
that resulted in the bar;

(3) The applicant’s compliance with
the order imposing the bar;

(4) The applicant’s employment dur-
ing the period subsequent to imposi-
tion of the bar;

(5) The capacity or position in which
the applicant proposes to be associated;

(6) The manner and extent of super-
vision to be exercised over such appli-
cant and, where applicable, by such ap-
plicant;

(7) Any relevant courses, seminars,
examinations or other actions com-
pleted by the applicant subsequent to
imposition of the bar to prepare for his
or her return to the securities business;
and

(8) Any other information material
to the application.

(e) Notification to applicant and written
statement. In the event an adverse rec-
ommendation is proposed by the staff
with respect to an application made
pursuant to this section, the applicant
shall be so advised and provided with a
written statement of the reasons for
such recommendation. The applicant
shall then have 30 days to submit a
written statement in response.

(f) Concurrent applications. The Com-
mission will not consider any applica-
tion submitted pursuant to this section
if any other application for consent to
associate concerning the same appli-
cant is pending before any self-regu-
latory organization.

INITIATION OF PROCEEDINGS AND
PREHEARING RULES

§ 201.200 Initiation of proceedings.
(a) Order instituting proceedings: Notice

and opportunity for hearing. (1) Gen-
erally. Whenever an order instituting
proceedings is issued by the Commis-
sion, appropriate notice thereof shall
be given to each party to the pro-
ceeding by the Secretary or another
duly designated officer of the Commis-
sion. Each party shall be given notice
of any hearing within a time reason-
able in light of the circumstances, in
advance of the hearing; provided, how-
ever, no prior notice need be given to a
respondent if the Commission has au-
thorized the Division of Enforcement
to seek a temporary sanction ex parte.

(2) Stop order proceedings: Additional
persons entitled to notice. Any notice of
a proceeding relating to the issuance of
a stop order suspending the effective-
ness of a registration statement pursu-
ant to Section 8(d) of the Securities
Act of 1933, 15 U.S.C. 77h(d), shall be
sent to or served on the issuer; or, in
the case of a foreign government or po-
litical subdivision thereof, sent to or
served on the underwriter; or, in the
case of a foreign or territorial person,
sent to or served on its duly authorized
representative in the United States
named in the registration statement,
properly directed in the case of tele-
graphic notice to the address given in
such statement. In addition, if such
proceeding is commenced within 90
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days after the registration statement
has become effective, notice of the pro-
ceeding shall be given to the agent for
service named on the facing sheet of
the registration statement and to each
other person designated on the facing
sheet of the registration statement as
a person to whom copies of commu-
nications to such agent are to be sent.

(b) Content of order. The order insti-
tuting proceedings shall:

(1) State the nature of any hearing;
(2) State the legal authority and ju-

risdiction under which the hearing is
to be held;

(3) Contain a short and plain state-
ment of the matters of fact and law to
be considered and determined, unless
the order directs an answer pursuant to
§ 201.220 in which case the order shall
set forth the factual and legal basis al-
leged therefor in such detail as will
permit a specific response thereto; and

(4) State the nature of any relief or
action sought or taken.

(c) Time and place of hearing. The
time and place for any hearing shall be
fixed with due regard for the public in-
terest and the convenience and neces-
sity of the parties, other participants,
or their representatives.

(d) Amendment to order instituting pro-
ceedings. (1) By the Commission. Upon
motion by a party, the Commission
may, at any time, amend an order in-
stituting proceedings to include new
matters of fact or law.

(2) By the hearing officer. Upon mo-
tion by a party, the hearing officer
may, at any time prior to the filing of
an initial decision or, if no initial deci-
sion is to be filed, prior to the time
fixed for the filing of final briefs with
the Commission, amend an order insti-
tuting proceedings to include new mat-
ters of fact or law that are within the
scope of the original order instituting
proceedings.

(e) Publication of notice of public hear-
ings. Unless otherwise ordered by the
Commission, notice of any public hear-
ing shall be given general circulation
by release to the public, by publication
in the SEC News Digest and, where di-
rected, by publication in the FEDERAL

REGISTER.

§ 201.201 Consolidation of proceedings.

By order of the Commission or a
hearing officer, proceedings involving a
common question of law or fact may be
consolidated for hearing of any or all
the matters at issue in such pro-
ceedings. The Commission or the hear-
ing officer may make such orders con-
cerning the conduct of such pro-
ceedings as it deems appropriate to
avoid unnecessary cost or delay. Con-
solidation shall not prejudice any
rights under these Rules of Practice
and shall not affect the right of any
party to raise issues that could have
been raised if consolidation had not oc-
curred. For purposes of this section, no
distinction is made between joinder
and consolidation of proceedings.

§ 201.202 Specification of procedures
by parties in certain proceedings.

(a) Motion to specify procedures. In any
proceeding other than an enforcement
or disciplinary proceeding or a pro-
ceeding to review a determination by a
self-regulatory organization pursuant
to §§ 201.420 and 201.421, a party may, at
any time up to 20 days prior to the
start of a hearing, make a motion to
specify the procedures necessary or ap-
propriate for the proceeding, with par-
ticular reference to:

(1) Whether there should be an initial
decision by a hearing officer;

(2) Whether any interested division of
the Commission may assist in the prep-
aration of the Commission’s decision;
and

(3) Whether there should be a 30-day
waiting period between the issuance of
the Commission’s order and the date it
is to become effective.

(b) Objections; effect of failure to object.
Any other party may object to the pro-
cedures so specified, and such party
may specify such additional procedures
as it considers necessary or appro-
priate. In the absence of such objection
or such specification of additional pro-
cedures, such other party may be
deemed to have waived objection to the
specified procedures.

(c) Approval required. Any proposal
pursuant to paragraph (a) of this sec-
tion, even if not objected to by any
party, shall be subject to the written
approval of the hearing officer.
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(d) Procedure upon agreement to waive
an initial decision. If an initial decision
is waived pursuant to paragraph (a) of
this section, the hearing officer shall
notify the Secretary and, unless the
Commission directs otherwise within 14
days, no initial decision shall be issued.

§ 201.210 Parties, limited participants
and amici curiae.

(a) Parties in an enforcement or dis-
ciplinary proceeding or a proceeding to re-
view a self-regulatory organization deter-
mination— (1) Generally. No person shall
be granted leave to become a party or
non-party participant on a limited
basis in an enforcement or disciplinary
proceeding or a proceeding to review a
determination by a self-regulatory or-
ganization pursuant to §§ 201.420 and
201.421, except as authorized by para-
graph (c) of this section.

(2) Disgorgement proceedings. In an en-
forcement proceeding, a person may
state his or her views with respect to a
proposed plan of disgorgement or file a
proof of claim pursuant to § 201.612.

(b) Intervention as a party. (1) Gen-
erally. In any proceeding, other than an
enforcement proceeding, a disciplinary
proceeding or a proceeding to review a
self-regulatory organization deter-
mination, any person may seek leave
to intervene as a party by filing a mo-
tion setting forth the person’s interest
in the proceeding. No person, however,
shall be admitted as a party to a pro-
ceeding by intervention unless it is de-
termined that leave to participate pur-
suant to paragraph (c) of this section
would be inadequate for the protection
of his or her interests.

(i) In a proceeding under the Public
Utility Holding Company Act of 1935,
any representative of interested con-
sumers or security holders, or any
other person whose participation in the
proceeding may be in the public inter-
est or for the protection of investors or
consumers, may be admitted as a party
upon the filing of a written motion set-
ting forth the person’s interest in the
proceeding.

(ii) In a proceeding under the Invest-
ment Company Act of 1940, any rep-
resentative of interested security hold-
ers, or any other person whose partici-
pation in the proceeding may be in the
public interest or for the protection of

investors, may be admitted as a party
upon the filing of a written motion set-
ting forth the person’s interest in the
proceeding.

(2) Intervention as of right. (i) In pro-
ceedings under the Public Utility Hold-
ing Company Act of 1935, any inter-
ested representative, agency, authority
or instrumentality of the United
States or any interested State, State
commission, municipality or other po-
litical subdivision of a state shall be
admitted as a party to any proceeding
upon the filing of a written motion re-
questing leave to be admitted.

(ii) In proceedings under the Invest-
ment Company Act of 1940, any inter-
ested State or State agency shall be
admitted as a party to any proceeding
upon the filing of a written motion re-
questing leave to be admitted.

(c) Leave to participate on a limited
basis. In any proceeding, other than an
enforcement proceeding, a disciplinary
proceeding or a proceeding to review a
self-regulatory organization deter-
mination, any person may seek leave
to participate on a limited basis as a
non-party participant as to any matter
affecting the person’s interests. In any
enforcement proceeding or disciplinary
proceeding, an authorized representa-
tive of the United States Department
of Justice, an authorized representa-
tive of a United States Attorney, or an
authorized representative of any crimi-
nal prosecutorial authority of any
State or any other political subdivision
of a State may seek leave to partici-
pate on a limited basis as a non-party
participant as provided in paragraph
(c)(3) of this section.

(1) Procedure. Motions for leave to
participate shall be in writing, shall
set forth the nature and extent of the
movant’s interest in the proceeding,
and, except where good cause for late
filing is shown, shall be filed not later
than 20 days prior to the date fixed for
the commencement of the hearing.
Leave to participate pursuant to this
paragraph (c) may include such rights
of a party as the hearing officer may
deem appropriate. Persons granted
leave to participate shall be served in
accordance with § 201.150; provided,
however, that a party to the pro-
ceeding may move that the extent of
notice of filings or other papers to be
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provided to persons granted leave to
participate be limited, or may move
that the persons granted leave to par-
ticipate bear the cost of being provided
copies of any or all filings or other pa-
pers. Persons granted leave to partici-
pate shall be bound, except as may be
otherwise determined by the hearing
officer, by any stipulation between the
parties to the proceeding with respect
to procedure, including submission of
evidence, substitution of exhibits, cor-
rections of the record, the time within
which briefs or exceptions may be filed
or proposed findings and conclusions
may be submitted, the filing of initial
decisions, the procedure to be followed
in the preparation of decisions and the
effective date of the Commission’s
order in the case. Where the filing of
briefs or exceptions or the submission
of proposed findings and conclusions
are waived by the parties to the pro-
ceedings, a person granted leave to par-
ticipate pursuant to this paragraph (c)
shall not be permitted to file a brief or
exceptions or submit proposed findings
and conclusions except by leave of the
Commission or of the hearing officer.

(2) Certain persons entitled to leave to
participate. The hearing officer is di-
rected to grant leave to participate
under this paragraph (c) to any person
to whom it is proposed to issue any se-
curity in exchange for one or more
bona fide outstanding securities,
claims or property interests, or partly
in such exchange and partly for cash,
where the Commission is authorized to
approve the terms and conditions of
such issuance and exchange after a
hearing upon the fairness of such terms
and conditions.

(3) Leave to participate in certain Com-
mission proceedings by a representative of
the United States Department of Justice, a
United States Attorney’s Office, or a
criminal prosecutorial authority of any
State or any other political subdivision of
a State. The Commission or the hearing
officer may grant leave to participate
on a limited basis to an authorized rep-
resentative of the United States De-
partment of Justice, an authorized rep-
resentative of a United States Attor-
ney, or an authorized representative of
any criminal prosecutorial authority of
any State or any other political sub-
division of a State for the purpose of

requesting a stay during the pendency
of a criminal investigation or prosecu-
tion arising out of the same or similar
facts that are at issue in the pending
Commission enforcement or discipli-
nary proceeding. Upon a showing that
such a stay is in the public interest or
for the protection of investors, the mo-
tion for stay shall be favored. A stay
granted under this paragraph (c)(3)
may be granted for such a period and
upon such conditions as the Commis-
sion or the hearing officer deems ap-
propriate.

(d) Amicus participation—(1) Avail-
ability. An amicus brief may be filed
only if:

(i) A motion for leave to file the brief
has been granted;

(ii) The brief is accompanied by writ-
ten consent of all parties;

(iii) The brief is filed at the request
of the Commission or the hearing offi-
cer; or

(iv) The brief is presented by the
United States or an officer or agency
thereof, or by a State, Territory or
Commonwealth.

(2) Procedure. An amicus brief may be
filed conditionally with the motion for
leave. The motion for leave shall iden-
tify the interest of the movant and
shall state the reasons why a brief of
an amicus curiae is desirable. Except
as all parties otherwise consent, any
amicus curiae shall file its brief within
the time allowed the party whose posi-
tion the amicus will support, unless
the Commission or hearing officer, for
cause shown, grants leave for a later
filing. In the event that a later filing is
allowed, the order granting leave to
file shall specify when an opposing
party may reply to the brief. A motion
of an amicus curiae to participate in
oral argument will be granted only for
extraordinary reasons.

(e) Permission to state views. Any per-
son may make a motion seeking leave
to file a memorandum or make an oral
statement of his or her views. Any such
communication may be included in the
record; provided, however, that unless
offered and admitted as evidence of the
truth of the statements therein made,
any assertions of fact submitted pursu-
ant to the provisions of this paragraph
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(e) will be considered only to the ex-
tent that the statements therein made
are otherwise supported by the record.

(f) Modification of participation provi-
sions. The Commission or the hearing
officer may, by order, modify the provi-
sions of this section which would oth-
erwise be applicable, and may impose
such terms and conditions on the par-
ticipation of any person in any pro-
ceeding as it may deem necessary or
appropriate in the public interest.

[60 FR 32796, June 23, 1995, as amended at 63
FR 63405, Nov. 13, 1998]

201.220 Answer to allegations.
(a) When required. In its order insti-

tuting proceedings, the Commission
may require any party to file an an-
swer to each of the allegations con-
tained therein. Even if not so ordered,
any party in any proceeding may elect
to file an answer. Any other person
granted leave by the Commission or
the hearing officer to participate on a
limited basis in such proceedings pur-
suant to § 201.210(c) may be required to
file an answer.

(b) When to file. Except where a dif-
ferent period is provided by rule or by
order, a party required to file an an-
swer as provided in paragraph (a) of
this section shall do so within 20 days
after service upon the party of the
order instituting proceedings. Persons
granted leave to participate on a lim-
ited basis in the proceeding pursuant
to § 201.210(c) may file an answer within
a reasonable time, as determined by
the Commission or the hearing officer.
If the order instituting proceedings is
amended, the Commission or the hear-
ing officer may require that an amend-
ed answer be filed and, if such an an-
swer is required, shall specify a date
for the filing thereof.

(c) Contents; effect of failure to deny.
Unless otherwise directed by the hear-
ing officer or the Commission, an an-
swer shall specifically admit, deny, or
state that the party does not have, and
is unable to obtain, sufficient informa-
tion to admit or deny each allegation
in the order instituting proceedings.
When a party intends in good faith to
deny only a part of an allegation, the
party shall specify so much of it as is
true and shall deny only the remain-
der. A statement of a lack of informa-

tion shall have the effect of a denial. A
defense of res judicata, statute of limi-
tations or any other matter consti-
tuting an affirmative defense shall be
asserted in the answer. Any allegation
not denied shall be deemed admitted.

(d) Motion for more definite statement.
A party may file with an answer a mo-
tion for a more definite statement of
specified matters of fact or law to be
considered or determined. Such motion
shall state the respects in which, and
the reasons why, each such matter of
fact or law should be required to be
made more definite. If the motion is
granted, the order granting such mo-
tion shall set the periods for filing such
a statement and any answer thereto.

(e) Amendments. A party may amend
its answer at any time by written con-
sent of each adverse party or with
leave of the Commission or the hearing
officer. Leave shall be freely granted
when justice so requires.

(f) Failure to file answer: default. If a
party respondent fails to file an answer
required by this section within the
time provided, such person may be
deemed in default pursuant to
§ 201.155(a). A party may make a mo-
tion to set aside a default pursuant to
§ 201.155(b).

201.221 Prehearing conference.
(a) Purposes of conference. The pur-

poses of a prehearing conference in-
clude, but are not limited to:

(1) Expediting the disposition of the
proceeding;

(2) Establishing early and continuing
control of the proceeding by the hear-
ing officer; and

(3) Improving the quality of the hear-
ing through more thorough prepara-
tion.

(b) Procedure. On his or her own mo-
tion or at the request of a party, the
hearing officer may, in his or her dis-
cretion, direct counsel or any party to
meet for an initial, final or other pre-
hearing conference. Such conferences
may be held with or without the hear-
ing officer present as the hearing offi-
cer deems appropriate. Where such a
conference is held outside the presence
of the hearing officer, the hearing offi-
cer shall be advised promptly by the
parties of any agreements reached.
Such conferences also may be held with
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one or more persons participating by
telephone or other remote means.

(c) Subjects to be discussed. At a pre-
hearing conference consideration may
be given and action taken with respect
to any and all of the following:

(1) Simplification and clarification of
the issues;

(2) Exchange of witness and exhibit
lists and copies of exhibits;

(3) Stipulations, admissions of fact,
and stipulations concerning the con-
tents, authenticity, or admissibility
into evidence of documents;

(4) Matters of which official notice
may be taken;

(5) The schedule for exchanging pre-
hearing motions or briefs, if any;

(6) The method of service for papers
other than Commission orders;

(7) Summary disposition of any or all
issues;

(8) Settlement of any or all issues;
(9) Determination of hearing dates;
(10) Amendments to the order insti-

tuting proceedings or answers thereto;
(11) Production of documents as set

forth in § 201.230, and prehearing pro-
duction of documents in response to
subpoenas duces tecum as set forth in
§ 201.232;

(12) Specification of procedures as set
forth in § 201.202; and

(13) Such other matters as may aid in
the orderly and expeditious disposition
of the proceeding.

(d) Required prehearing conference. Ex-
cept where the emergency nature of a
proceeding would make a prehearing
conference clearly inappropriate, at
least one prehearing conference should
be held.

(e) Prehearing orders. At or following
the conclusion of any conference held
pursuant to this section, the hearing
officer shall enter a ruling or order
which recites the agreements reached
and any procedural determinations
made by the hearing officer.

(f) Failure to appear: default. Any per-
son who is named in an order insti-
tuting proceedings as a person against
whom findings may be made or sanc-
tions imposed and who fails to appear,
in person or through a representative,
at a prehearing conference of which he
or she has been duly notified may be
deemed in default pursuant to
§ 201.155(a). A party may make a mo-

tion to set aside a default pursuant to
§ 201.155(b).

[60 FR 32796, June 23, 1995, as amended at 63
FR 63405, Nov. 13, 1998]

§ 201.222 Prehearing submissions.
(a) Submissions generally. The hearing

officer, on his or her own motion, or at
the request of a party or other partici-
pant, may order any party, including
the interested division, to furnish such
information as deemed appropriate, in-
cluding any or all of the following:

(1) An outline or narrative summary
of its case or defense;

(2) The legal theories upon which it
will rely;

(3) Copies and a list of documents
that it intends to introduce at the
hearing; and

(4) A list of witnesses who will testify
on its behalf, including the witnesses’
names, occupations, addresses and a
brief summary of their expected testi-
mony.

(b) Expert witnesses. Each party who
intends to call an expert witness shall
submit, in addition to the information
required by paragraph (a)(4) of this sec-
tion, a statement of the expert’s quali-
fications, a listing of other proceedings
in which the expert has given expert
testimony, and a list of publications
authored or co-authored by the expert.

§ 201.230 Enforcement and discipli-
nary proceedings: Availability of
documents for inspection and copy-
ing.

For purposes of this section, the term
documents shall include writings, draw-
ings, graphs, charts, photographs, re-
cordings and other data compilations,
including data stored by computer,
from which information can be ob-
tained.

(a) Documents to be available for in-
spection and copying. (1) Unless other-
wise provided by this section, or by
order of the Commission or the hearing
officer, the Division of Enforcement
shall make available for inspection and
copying by any party documents ob-
tained by the Division prior to the in-
stitution of proceedings, in connection
with the investigation leading to the
Division’s recommendation to institute
proceedings. Such documents shall in-
clude:
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(i) Each subpoena issued;
(ii) Every other written request to

persons not employed by the Commis-
sion to provide documents or to be
interviewed;

(iii) The documents turned over in re-
sponse to any such subpoenas or other
written requests;

(iv) All transcripts and transcript ex-
hibits;

(v) Any other documents obtained
from persons not employed by the
Commission; and

(vi) Any final examination or inspec-
tion reports prepared by the Office of
Compliance Inspections and Examina-
tions, the Division of Market Regula-
tion, or the Division of Investment
Management.

(2) Nothing in this paragraph (a)
shall limit the right of the Division to
make available any other document, or
shall limit the right of a respondent to
seek access to or production pursuant
to subpoena of any other document, or
shall limit the authority of the hearing
officer to order the production of any
document pursuant to subpoena.

(b) Documents that may be withheld. (1)
The Division of Enforcement may with-
hold a document if:

(i) The document is privileged;
(ii) The document is an internal

memorandum, note or writing prepared
by a Commission employee, other than
an examination or inspection report as
specified in paragraph (a)(1)(vi) of this
section, or is otherwise attorney work
product and will not be offered in evi-
dence;

(iii) The document would disclose the
identity of a confidential source; or

(iv) The hearing officer grants leave
to withhold a document or category of
documents as not relevant to the sub-
ject matter of the proceeding or other-
wise, for good cause shown.

(2) Nothing in this paragraph (b) au-
thorizes the Division of Enforcement in
connection with an enforcement or dis-
ciplinary proceeding to withhold, con-
trary to the doctrine of Brady v. Mary-
land, 373 U.S. 83, 87 (1963), documents
that contain material exculpatory evi-
dence.

(c) Withheld document list. The hear-
ing officer may require the Division of
Enforcement to submit for review a list
of documents withheld pursuant to

paragraphs (b)(1) through (b)(4) of this
section or to submit any document
withheld, and may determine whether
any such document should be made
available for inspection and copying.

(d) Timing of inspection and copying.
Unless otherwise ordered by the Com-
mission or the hearing officer, the Di-
vision of Enforcement shall commence
making documents available to a re-
spondent for inspection and copying
pursuant to this section no later than
14 days after the respondent files an
answer. In a proceeding in which a
temporary cease-and-desist order is
sought pursuant to § 201.510 or a tem-
porary suspension of registration is
sought pursuant to § 201.520, documents
shall be made available no later than
the day after service of the decision as
to whether to issue a temporary cease-
and-desist order or temporary suspen-
sion order.

(e) Place of inspection and copying.
Documents subject to inspection and
copying pursuant to this section shall
be made available to the respondent for
inspection and copying at the Commis-
sion office where they are ordinarily
maintained, or at such other place as
the parties, in writing, may agree. A
respondent shall not be given custody
of the documents or leave to remove
the documents from the Commission’s
offices pursuant to the requirements of
this section other than by written
agreement of the Division of Enforce-
ment. Such agreement shall specify the
documents subject to the agreement,
the date they shall be returned and
such other terms or conditions as are
appropriate to provide for the safe-
keeping of the documents.

(f) Copying costs and procedures. The
respondent may obtain a photocopy of
any documents made available for in-
spection. The respondent shall be re-
sponsible for the cost of photocopying.
Unless otherwise ordered, charges for
copies made by the Division of Enforce-
ment at the request of the respondent
will be at the rate charged pursuant to
the fee schedule at 17 CFR 200.80e for
copies. The respondent shall be given
access to the documents at the Com-
mission’s offices or such other place as
the parties may agree during normal
business hours for copying of docu-
ments at the respondent’s expense.
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(g) Issuance of investigatory subpoenas
after institution of proceedings. The Divi-
sion of Enforcement shall promptly in-
form the hearing officer and each party
if investigatory subpoenas are issued
under the same investigation file num-
ber or pursuant to the same order di-
recting private investigation (‘‘formal
order’’) under which the investigation
leading to the institution of pro-
ceedings was conducted. The hearing
officer shall order such steps as nec-
essary and appropriate to assure that
the issuance of investigatory sub-
poenas after the institution of pro-
ceedings is not for the purpose of ob-
taining evidence relevant to the pro-
ceedings and that any relevant docu-
ments that may be obtained through
the use of investigatory subpoenas in a
continuing investigation are made
available to each respondent for in-
spection and copying on a timely basis.

(h) Failure to make documents avail-
able—harmless error. In the event that a
document required to be made avail-
able to a respondent pursuant to this
section is not made available by the
Division of Enforcement, no rehearing
or redecision of a proceeding already
heard or decided shall be required, un-
less the respondent shall establish that
the failure to make the document
available was not harmless error.

[60 FR 32796, June 23, 1995; 60 FR 46499, Sept.
7, 1995]

§ 201.231 Enforcement and discipli-
nary proceedings: Production of
witness statements.

(a) Availability. Any respondent in an
enforcement or disciplinary proceeding
may move that the Division of Enforce-
ment produce for inspection and copy-
ing any statement of any person called
or to be called as a witness by the divi-
sion that pertains, or is expected to
pertain, to his or her direct testimony
and that would be required to be pro-
duced pursuant to the Jencks Act, 18
U.S.C. 3500. Such production shall be
made at a time and place fixed by the
hearing officer and shall be made avail-
able to any party, provided, however,
that the production shall be made
under conditions intended to preserve
the items to be inspected or copied.

(b) Failure to produce—harmless error.
In the event that a statement required

to be made available for inspection and
copying by a respondent is not turned
over by the Division of Enforcement,
no rehearing or redecision of a pro-
ceeding already heard or decided shall
be required unless the respondent es-
tablishes that the failure to turn over
the statement was not harmless error.

§ 201.232 Subpoenas.

(a) Availability; procedure. In connec-
tion with any hearing ordered by the
Commission, a party may request the
issuance of subpoenas requiring the at-
tendance and testimony of witnesses at
the designated time and place of hear-
ing, and subpoenas requiring the pro-
duction of documentary or other tan-
gible evidence returnable at any des-
ignated time or place. Unless made on
the record at a hearing, requests for
issuance of a subpoena shall be made in
writing and served on each party pur-
suant to § 201.150. A person whose re-
quest for a subpoena has been denied or
modified may not request that any
other person issue the subpoena.

(1) Unavailability of hearing officer. In
the event that the hearing officer as-
signed to a proceeding is unavailable,
the party seeking issuance of the sub-
poena may seek its issuance from the
first available of the following persons:
The Chief Administrative Law Judge,
the law judge most senior in service as
a law judge, the duty officer, any other
member of the Commission, or any
other person designated by the Com-
mission to issue subpoenas. Requests
for issuance of a subpoena made to the
Commission, or any member thereof,
must be submitted to the Secretary,
not to an individual Commissioner.

(2) Signing may be delegated. A hearing
officer may authorize issuance of a sub-
poena, and may delegate the manual
signing of the subpoena to any other
person authorized to issue subpoenas.

(b) Standards for issuance. Where it
appears to the person asked to issue
the subpoena that the subpoena sought
may be unreasonable, oppressive, ex-
cessive in scope, or unduly burden-
some, he or she may, in his or her dis-
cretion, as a condition precedent to the
issuance of the subpoena, require the
person seeking the subpoena to show
the general relevance and reasonable
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scope of the testimony or other evi-
dence sought. If after consideration of
all the circumstances, the person re-
quested to issue the subpoena deter-
mines that the subpoena or any of its
terms is unreasonable, oppressive, ex-
cessive in scope, or unduly burden-
some, he or she may refuse to issue the
subpoena, or issue it only upon such
conditions as fairness requires. In mak-
ing the foregoing determination, the
person issuing the subpoena may in-
quire of the other participants whether
they will stipulate to the facts sought
to be proved.

(c) Service. Service shall be made pur-
suant to the provisions of § 201.150 (b)
through (d). The provisions of this
paragraph (c) shall apply to the
issuance of subpoenas for purposes of
investigations, as required by 17 CFR
203.8, as well as hearings.

(d) Tender of fees required. When a
subpoena compelling the attendance of
a person at a hearing or deposition is
issued at the instance of anyone other
than an officer or agency of the United
States, service is valid only if the sub-
poena is accompanied by a tender to
the subpoenaed person of the fees for
one day’s attendance and mileage spec-
ified by paragraph (f) of this section.

(e) Application to quash or modify. (1)
Procedure. Any person to whom a sub-
poena is directed or who is an owner,
creator or the subject of the documents
that are to be produced pursuant to a
subpoena may, prior to the time speci-
fied therein for compliance, but in no
event more than 15 days after the date
of service of such subpoena, request
that the subpoena be quashed or modi-
fied. Such request shall be made by ap-
plication filed with the Secretary and
served on all parties pursuant to
§ 201.150. The party on whose behalf the
subpoena was issued may, within five
days of service of the application, file
an opposition to the application. If a
hearing officer has been assigned to the
proceeding, the application to quash
shall be directed to that hearing officer
for consideration, even if the subpoena
was issued by another person.

(2) Standards governing application to
quash or modify. If compliance with the
subpoena would be unreasonable, op-
pressive or unduly burdensome, the
hearing officer or the Commission shall

quash or modify the subpoena, or may
order return of the subpoena only upon
specified conditions. These conditions
may include but are not limited to a
requirement that the party on whose
behalf the subpoena was issued shall
make reasonable compensation to the
person to whom the subpoena was ad-
dressed for the cost of copying or
transporting evidence to the place for
return of the subpoena.

(f) Witness fees and mileage. Witnesses
summoned before the Commission shall
be paid the same fees and mileage that
are paid to witnesses in the courts of
the United States, and witnesses whose
depositions are taken and the persons
taking the same shall severally be en-
titled to the same fees as are paid for
like services in the courts of the
United States. Witness fees and mile-
age shall be paid by the party at whose
instance the witnesses appear.

§ 201.233 Depositions upon oral exam-
ination.

(a) Procedure. Any party desiring to
take the testimony of a witness by dep-
osition shall make a written motion
setting forth the reasons why such dep-
osition should be taken including the
specific reasons why the party believes
the witness will be unable to attend or
testify at the hearing; the name and
address of the prospective witness; the
matters concerning which the prospec-
tive witness is expected to be ques-
tioned; and the proposed time and
place for the taking of the deposition.

(b) Required finding when ordering a
deposition. In the discretion of the Com-
mission or the hearing officer, an order
for deposition may be issued upon a
finding that the prospective witness
will likely give testimony material to
the proceeding, that it is likely the
prospective witness will be unable to
attend or testify at the hearing be-
cause of age, sickness, infirmity, im-
prisonment or other disability, and
that the taking of a deposition will
serve the interests of justice.

(c) Contents of order. An order for dep-
osition shall designate by name a depo-
sition officer. The designated officer
may be the hearing officer or any other
person authorized to administer oaths
by the laws of the United States or of
the place where the deposition is to be
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held. An order for deposition also shall
state:

(1) The name of the witness whose
deposition is to be taken;

(2) The scope of the testimony to be
taken;

(3) The time and place of the deposi-
tion;

(4) The manner of recording, pre-
serving and filing the deposition; and

(5) The number of copies, if any, of
the deposition and exhibits to be filed
upon completion of the deposition.

(d) Procedure at depositions. A witness
whose testimony is taken by deposition
shall be sworn or shall affirm before
any questions are put to him or her.
Examination and cross-examination of
deponents may proceed as permitted at
a hearing. The witness being deposed
may have counsel present during the
deposition.

(e) Objections to questions or evidence.
Objections to questions or evidence
shall be in short form, stating the
grounds of objection relied upon. Ob-
jections to questions or evidence shall
be noted by the deposition officer upon
the deposition, but a deposition officer
other than the hearing officer shall not
have the power to decide on the com-
petency, materiality or relevance of
evidence. Failure to object to questions
or evidence before the deposition offi-
cer shall not be deemed a waiver unless
the ground of the objection is one that
might have been obviated or removed if
presented at that time.

(f) Filing of depositions. The questions
propounded and all answers or objec-
tions shall be recorded or transcribed
verbatim, and a transcript prepared by
the deposition officer, or under his or
her direction. The transcript shall be
subscribed by the witness and certified
by the deposition officer. The original
deposition and exhibits shall be filed
with the Secretary. A copy of the depo-
sition shall be available to the depo-
nent and each party for purchase at
prescribed rates.

(g) Payment. The cost of the tran-
script shall be paid by the party re-
questing the deposition.

§ 201.234 Depositions upon written
questions.

(a) Availability. Depositions may be
taken and submitted on written ques-

tions upon motion of any party. The
motion shall include the information
specified in § 201.233(a). A decision on
the motion shall be governed by the
provisions of § 201.233(b).

(b) Procedure. Written questions shall
be filed with the motion. Within 10
days after service of the motion and
written questions, any party may file
objections to such written questions
and any party may file cross-questions.
When a deposition is taken pursuant to
this section no persons other than the
witness, counsel to the witness, the
deposition officer, and, if the deposi-
tion officer does not act as reporter, a
reporter, shall be present at the exam-
ination of the witness. No party shall
be present or represented unless other-
wise permitted by order. The deposi-
tion officer shall propound the ques-
tions and cross-questions to the wit-
ness in the order submitted.

(c) Additional requirements. The order
for deposition, filing of the deposition,
form of the deposition and use of the
deposition in the record shall be gov-
erned by paragraphs (c) through (g) of
§ 201.233, except that no cross-examina-
tion shall be made.

§ 201.235 Introducing prior sworn
statements of witnesses into the
record.

(a) At a hearing, any person wishing
to introduce a prior, sworn statement
of a witness, not a party, otherwise ad-
missible in the proceeding, may make
a motion setting forth the reasons
therefor. If only part of a statement is
offered in evidence, the hearing officer
may require that all relevant portions
of the statement be introduced. If all of
a statement is offered in evidence, the
hearing officer may require that por-
tions not relevant to the proceeding be
excluded. A motion to introduce a prior
sworn statement may be granted if:

(1) The witness is dead;
(2) The witness is out of the United

States, unless it appears that the ab-
sence of the witness was procured by
the party offering the prior sworn
statement;

(3) The witness is unable to attend or
testify because of age, sickness, infir-
mity, imprisonment or other dis-
ability;
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(4) The party offering the prior sworn
statement has been unable to procure
the attendance of the witness by sub-
poena; or,

(5) In the discretion of the Commis-
sion or the hearing officer, it would be
desirable, in the interests of justice, to
allow the prior sworn statement to be
used. In making this determination,
due regard shall be given to the pre-
sumption that witnesses will testify
orally in an open hearing. If the parties
have stipulated to accept a prior sworn
statement in lieu of live testimony,
consideration shall also be given to the
convenience of the parties in avoiding
unnecessary expense.

(b) [Reserved]

§ 201.240 Settlement.
(a) Availability. Any person who is no-

tified that a proceeding may or will be
instituted against him or her, or any
party to a proceeding already insti-
tuted, may, at any time, propose in
writing an offer of settlement.

(b) Procedure. An offer of settlement
shall state that it is made pursuant to
this section; shall recite or incorporate
as a part of the offer the provisions of
paragraphs (c) (4) and (5) of this sec-
tion; shall be signed by the person
making the offer, not by counsel; and
shall be submitted to the interested di-
vision.

(c) Consideration of offers of settlement.
(1) Offers of settlement shall be consid-
ered by the interested division when
time, the nature of the proceedings,
and the public interest permit.

(2) Where a hearing officer is as-
signed to a proceeding, the interested
division and the party submitting the
offer may request that the hearing offi-
cer express his or her views regarding
the appropriateness of the offer of set-
tlement. A request for the hearing offi-
cer to express his or her views on an
offer of settlement or otherwise to par-
ticipate in a settlement conference
constitutes a waiver by the persons
making the request of any right to
claim bias or prejudgment by the hear-
ing officer based on the views ex-
pressed.

(3) The interested division shall
present the offer of settlement to the
Commission with its recommendation,
except that, if the division’s rec-

ommendation is unfavorable, the offer
shall not be presented to the Commis-
sion unless the person making the offer
so requests.

(4) By submitting an offer of settle-
ment, the person making the offer
waives, subject to acceptance of the
offer:

(i) All hearings pursuant to the stat-
utory provisions under which the pro-
ceeding is to be or has been instituted;

(ii) The filing of proposed findings of
fact and conclusions of law;

(iii) Proceedings before, and an ini-
tial decision by, a hearing officer;

(iv) All post-hearing procedures; and
(v) Judicial review by any court.
(5) By submitting an offer of settle-

ment the person further waives:
(i) Such provisions of the Rules of

Practice or other requirements of law
as may be construed to prevent any
member of the Commission’s staff from
participating in the preparation of, or
advising the Commission as to, any
order, opinion, finding of fact, or con-
clusion of law to be entered pursuant
to the offer; and

(ii) Any right to claim bias or pre-
judgment by the Commission based on
the consideration of or discussions con-
cerning settlement of all or any part of
the proceeding.

(6) If the Commission rejects the
offer of settlement, the person making
the offer shall be notified of the Com-
mission’s action and the offer of settle-
ment shall be deemed withdrawn. The
rejected offer shall not constitute a
part of the record in any proceeding
against the person making the offer,
provided, however, that rejection of an
offer of settlement does not affect the
continued validity of waivers pursuant
to paragraph (c)(5) of this section with
respect to any discussions concerning
the rejected offer of settlement.

(7) Final acceptance of any offer of
settlement will occur only upon the
issuance of findings and an order by
the Commission.

§ 201.250 Motion for summary disposi-
tion.

(a) After a respondent’s answer has
been filed and, in an enforcement or a
disciplinary proceeding, documents
have been made available to that re-
spondent for inspection and copying
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pursuant to § 201.230, the respondent, or
the interested division may make a
motion for summary disposition of any
or all allegations of the order insti-
tuting proceedings with respect to that
respondent. If the interested division
has not completed presentation of its
case in chief, a motion for summary
disposition shall be made only with
leave of the hearing officer. The facts
of the pleadings of the party against
whom the motion is made shall be
taken as true, except as modified by
stipulations or admissions made by
that party, by uncontested affidavits,
or by facts officially noted pursuant to
§ 201.323.

(b) The hearing officer shall prompt-
ly grant or deny the motion for sum-
mary disposition or shall defer decision
on the motion. The hearing officer may
grant the motion for summary disposi-
tion if there is no genuine issue with
regard to any material fact and the
party making the motion is entitled to
a summary disposition as a matter of
law. If it appears that a party, for good
cause shown, cannot present by affi-
davit prior to hearing facts essential to
justify opposition to the motion, the
hearing officer shall deny or defer the
motion. A hearing officer’s decision to
deny leave to file a motion for sum-
mary disposition is not subject to in-
terlocutory appeal.

(c) The motion for summary disposi-
tion, supporting memorandum of
points and authorities, and any dec-
larations, affidavits or attachments
shall not exceed 35 pages in length.

RULES REGARDING HEARINGS

§ 201.300 Hearings.
Hearings for the purpose of taking

evidence shall be held only upon order
of the Commission. All hearings shall
be conducted in a fair, impartial, expe-
ditious and orderly manner.

§ 201.301 Hearings to be public.
All hearings, except hearings on ap-

plications for confidential treatment
filed pursuant to § 201.190, hearings held
to consider a motion for a protective
order pursuant to § 201.322, and hearings
on ex parte application for a temporary
cease-and-desist order, shall be public
unless otherwise ordered by the Com-

mission on its own motion or the mo-
tion of a party. No hearing shall be
nonpublic where all respondents re-
quest that the hearing be made public.

§ 201.302 Record of hearings.
(a) Recordation. Unless ordered other-

wise by the hearing officer or the Com-
mission, all hearings shall be recorded
and a written transcript thereof shall
be prepared.

(b) Availability of a transcript. Tran-
scripts of public hearings shall be
available for purchase at prescribed
rates. Transcripts of nonpublic pro-
ceedings, and transcripts subject to a
protective order pursuant to § 201.322,
shall be available for purchase only by
parties; provided, however, that any
person compelled to submit data or
evidence in a hearing may purchase a
copy of his or her own testimony.

(c) Transcript correction. Prior to the
filing of post-hearing briefs or proposed
findings and conclusions, or within
such earlier time as directed by the
Commission or the hearing officer, a
party or witness may make a motion
to correct the transcript. Proposed cor-
rections of the transcript may be sub-
mitted to the hearing officer by stipu-
lation pursuant to § 201.324, or by mo-
tion. Upon notice to all parties to the
proceeding, the hearing officer may, by
order, specify corrections to the tran-
script.

§ 201.310 Failure to appear at hear-
ings: Default.

Any person named in an order insti-
tuting proceedings as a person against
whom findings may be made or sanc-
tions imposed who fails to appear at a
hearing of which he or she has been
duly notified may be deemed to be in
default pursuant to § 201.155(a). A party
may make a motion to set aside a de-
fault pursuant to § 201.155(b).

§ 201.320 Evidence: Admissibility.
The Commission or the hearing offi-

cer may receive relevant evidence and
shall exclude all evidence that is irrele-
vant, immaterial or unduly repetitious.

§ 201.321 Evidence: Objections and of-
fers of proof.

(a) Objections. Objections to the ad-
mission or exclusion of evidence must
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be made on the record and shall be in
short form, stating the grounds relied
upon. Exceptions to any ruling thereon
by the hearing officer need not be
noted at the time of the ruling. Such
exceptions will be deemed waived on
appeal to the Commission, however,
unless raised:

(1) Pursuant to interlocutory review
in accordance with § 201.400;

(2) In a proposed finding or conclu-
sion filed pursuant to § 201.340; or

(3) In a petition for Commission re-
view of an initial decision filed in ac-
cordance with § 201.410.

(b) Offers of proof. Whenever evidence
is excluded from the record, the party
offering such evidence may make an
offer of proof, which shall be included
in the record. Excluded material shall
be retained pursuant to § 201.350(b).

§ 201.322 Evidence: Confidential infor-
mation, protective orders.

(a) Procedure. In any proceeding as
defined in § 201.101(a), a party, any per-
son who is the owner, subject or cre-
ator of a document subject to subpoena
or which may be introduced as evi-
dence, or any witness who testifies at a
hearing may file a motion requesting a
protective order to limit from disclo-
sure to other parties or to the public
documents or testimony that contain
confidential information. The motion
should include a general summary or
extract of the documents without re-
vealing confidential details. If the
movant seeks a protective order
against disclosure to other parties as
well as the public, copies of the docu-
ments shall not be served on other par-
ties. Unless the documents are unavail-
able, the movant shall file for in camera
inspection a sealed copy of the docu-
ments as to which the order is sought.

(b) Basis for issuance. Documents and
testimony introduced in a public hear-
ing are presumed to be public. A mo-
tion for a protective order shall be
granted only upon a finding that the
harm resulting from disclosure would
outweigh the benefits of disclosure.

(c) Requests for additional information
supporting confidentiality. A movant
under paragraph (a) of this section may
be required to furnish in writing addi-
tional information with respect to the
grounds for confidentiality. Failure to

supply the information so requested
within five days from the date of re-
ceipt by the movant of a notice of the
information required shall be deemed a
waiver of the objection to public dis-
closure of that portion of the docu-
ments to which the additional informa-
tion relates, unless the Commission or
the hearing officer shall otherwise
order for good cause shown at or before
the expiration of such five-day period.

(d) Confidentiality of documents pend-
ing decision. Pending a determination
of a motion under this section, the doc-
uments as to which confidential treat-
ment is sought and any other docu-
ments that would reveal the confiden-
tial information in those documents
shall be maintained under seal and
shall be disclosed only in accordance
with orders of the Commission or the
hearing officer. Any order issued in
connection with a motion under this
section shall be public unless the order
would disclose information as to which
a protective order has been granted, in
which case that portion of the order
that would reveal the protected infor-
mation shall be nonpublic.

§ 201.323 Evidence: Official notice.
Official notice may be taken of any

material fact which might be judicially
noticed by a district court of the
United States, any matter in the public
official records of the Commission, or
any matter which is peculiarly within
the knowledge of the Commission as an
expert body. If official notice is re-
quested or taken of a material fact not
appearing in the evidence in the record,
the parties, upon timely request, shall
be afforded an opportunity to establish
the contrary.

§ 201.324 Evidence: Stipulations.
The parties may, by stipulation, at

any stage of the proceeding agree upon
any pertinent facts in the proceeding.
A stipulation may be received in evi-
dence and, when received, shall be
binding on the parties to the stipula-
tion.

§ 201.325 Evidence: Presentation under
oath or affirmation.

A witness at a hearing for the pur-
pose of taking evidence shall testify
under oath or affirmation.
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§ 201.326 Evidence: Presentation, re-
buttal and cross-examination.

In any proceeding in which a hearing
is required to be conducted on the
record after opportunity for hearing in
accord with 5 U.S.C. 556(a), a party is
entitled to present its case or defense
by oral or documentary evidence, to
submit rebuttal evidence, and to con-
duct such cross-examination as, in the
discretion of the Commission or the
hearing officer, may be required for a
full and true disclosure of the facts.
The scope and form of evidence, rebut-
tal evidence, if any, and cross-examina-
tion, if any, in any other proceeding
shall be determined by the Commission
or the hearing officer in each pro-
ceeding.

§ 201.340 Proposed findings, conclu-
sions and supporting briefs.

(a) Opportunity to file. Before an ini-
tial decision is issued, each party shall
have an opportunity, reasonable in
light of all the circumstances, to file in
writing proposed findings and conclu-
sions together with, or as a part of, its
brief.

(b) Procedure. Proposed findings of
fact must be supported by citations to
specific portions of the record. If suc-
cessive filings are directed, the pro-
posed findings and conclusions of the
party assigned to file first shall be set
forth in serially numbered paragraphs,
and any counter statement of proposed
findings and conclusions must, in addi-
tion to any other matter, indicate
those paragraphs of the proposals al-
ready filed as to which there is no dis-
pute. A reply brief may be filed by the
party assigned to file first, or, where
simultaneous filings are directed, reply
briefs may be filed by each party, with-
in the period prescribed therefor by the
hearing officer. No further briefs may
be filed except with leave of the hear-
ing officer.

(c) Time for filing. In any proceeding
in which an initial decision is to be
issued:

(1) At the end of each hearing, the
hearing officer shall, by order, after
consultation with the parties, prescribe
the period within which proposed find-
ings and conclusions and supporting
briefs are to be filed. The party or par-
ties directed to file first shall make its

or their initial filing within 30 days of
the end of the hearing unless the hear-
ing officer, for good cause shown, per-
mits a different period and sets forth in
the order the reasons why the different
period is necessary.

(2) The total period within which all
such proposed findings and conclusions
and supporting briefs and any counter
statements of proposed findings and
conclusions and reply briefs are to be
filed shall be no longer than 90 days
after the close of the hearing unless
the hearing officer, for good cause
shown, permits a different period and
sets forth in an order the reasons why
the different period is necessary.

§ 201.350 Record in proceedings before
hearing officer; retention of docu-
ments; copies.

(a) Contents of the record. The record
shall consist of:

(1) The order instituting proceedings,
each notice of hearing and any amend-
ments;

(2) Each application, motion, submis-
sion or other paper, and any amend-
ments, motions, objections, and excep-
tions to or regarding them;

(3) Each stipulation, transcript of
testimony and document or other item
admitted into evidence;

(4) Each written communication ac-
cepted by the hearing officer pursuant
to § 201.210;

(5) With respect to a request to dis-
qualify a hearing officer or to allow the
hearing officer’s withdrawal under
§ 201.112, each affidavit or transcript of
testimony taken and the decision made
in connection with the request;

(6) All motions, briefs and other pa-
pers filed on interlocutory appeal;

(7) All proposed findings and conclu-
sions;

(8) Each written order issued by the
hearing officer or Commission; and

(9) Any other document or item ac-
cepted into the record by the hearing
officer.

(b) Retention of documents not admit-
ted. Any document offered in evidence
but excluded, and any document
marked for identification but not of-
fered as an exhibit, shall not be consid-
ered a part of the record. The Sec-
retary shall retain any such documents
until the later of the date upon which
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a Commission order ending the pro-
ceeding becomes final, or the conclu-
sion of any judicial review of the Com-
mission’s order.

(c) Substitution of copies. A true copy
of a document may be substituted for
any document in the record or any doc-
ument retained pursuant to paragraph
(b) of this section.

§ 201.351 Transmittal of documents to
Secretary; record index; certifi-
cation.

(a) Transmittal from hearing officer to
Secretary of partial record index. The
hearing officer may, at any time,
transmit to the Secretary motions, ex-
hibits or any other original documents
filed with or accepted into evidence by
the hearing officer, together with an
index of such documents. The hearing
officer, may, by order, require the in-
terested division or other persons to
assist in promptly transporting such
documents from the hearing location
to the Office of the Secretary.

(b) Preparation, certification of record
index. Promptly after the close of the
hearing, the hearing officer shall trans-
mit to the Secretary an index of the
originals of any motions, exhibits or
any other documents filed with or ac-
cepted into evidence by the hearing of-
ficer that have not been previously
transmitted to the Secretary, and the
Secretary shall prepare a record index.
Prior to issuance of an initial decision,
or if no initial decision is to be pre-
pared, within 30 days of the close of the
hearing, the Secretary shall transmit
the record index to the hearing officer
and serve a copy of the record index on
each party. Any person may file pro-
posed corrections to the record index
with the hearing officer within 15 days
of service of the record index. The
hearing officer shall, by order, direct
whether any corrections to the record
index shall be made. The Secretary
shall make such corrections, if any,
and issue a revised record index. If an
initial decision is to be issued, the ini-
tial decision shall include a certifi-
cation that the record consists of the
items set forth in the record index or
revised record index issued by the Sec-
retary.

(c) Final transmittal of record items to
the Secretary. After the close of the

hearing, the hearing officer shall trans-
mit to the Secretary originals of any
motions, exhibits or any other docu-
ments filed with, or accepted into evi-
dence by, the hearing officer, or any
other portions of the record that have
not already been transmitted to the
Secretary. Prior to service of the ini-
tial decision by the Secretary, or if no
initial decision is to be issued, within
60 days of the close of the hearing, the
Secretary shall inform the hearing offi-
cer if any portions of the record are not
in the Secretary’s custody.

§ 201.360 Initial decision of hearing of-
ficer.

(a) When required. Unless the Com-
mission directs otherwise, the hearing
officer shall prepare an initial decision
in any proceeding in which the Com-
mission directs a hearing officer to pre-
side at a hearing, provided, however,
that an initial decision may be waived
by the parties with the consent of the
hearing officer pursuant to § 201.202.

(b) Content. An initial decision shall
include: Findings and conclusions, and
the reasons or basis therefor, as to all
the material issues of fact, law or dis-
cretion presented on the record and the
appropriate order, sanction, relief, or
denial thereof. The initial decision
shall also state the time period, not to
exceed 21 days after service of the deci-
sion, except for good cause shown,
within which a petition for review of
the initial decision may be filed. The
reasons for any extension of time shall
be stated in the initial decision. The
initial decision shall also include a
statement that, as provided in para-
graph (d) of this section:

(1) The initial decision shall become
the final decision of the Commission as
to each party unless a party files a pe-
tition for review of the initial decision
or the Commission determines on its
own initiative to review the initial de-
cision as to a party; and

(2) If a party timely files a petition
for review or the Commission takes ac-
tion to review as to a party, the initial
decision shall not become final with re-
spect to that party.

(c) Filing, service and publication. The
hearing officer shall file the initial de-
cision with the Secretary. The Sec-
retary shall promptly serve the initial
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decision upon the parties and shall
promptly publish notice of the filing
thereof in the SEC News Digest. There-
after, the Secretary shall publish the
initial decision in the SEC Docket; pro-
vided, however, that in nonpublic pro-
ceedings no notice shall be published
unless the Commission otherwise di-
rects.

(d) When final. (1) Unless a party or
an aggrieved person entitled to review
files a petition for review in accord-
ance with the time limit specified in
the initial decision, or unless the Com-
mission on its own initiative orders re-
view pursuant to § 201.411, an initial de-
cision shall become the final decision
of the Commission.

(2) If a petition for review is timely
filed by a party or an aggrieved person
entitled to review, or if the Commis-
sion upon its own initiative has or-
dered review of a decision with respect
to a party or a person aggrieved who
would be entitled to review, the initial
decision shall not become final as to
that party or person.

(e) Order of finality. In the event that
the initial decision becomes the final
decision of the Commission with re-
spect to a party, the Commission shall
issue an order that the decision has be-
come final as to that party. The order
of finality shall state the date on
which sanctions, if any, take effect.
Notice of the order shall be published
in the SEC News Digest and the SEC
Docket.

APPEAL TO THE COMMISSION AND
COMMISSION REVIEW

§ 201.400 Interlocutory review.
(a) Availability. The Commission will

not review a hearing officer’s ruling
prior to its consideration of the entire
proceeding in the absence of extraor-
dinary circumstances. The Commission
may decline to consider a ruling cer-
tified by a hearing officer pursuant to
paragraph (c) of this section if it deter-
mines that interlocutory review is not
warranted or appropriate under the cir-
cumstances. The Commission may, at
any time, on its own motion, direct
that any matter be submitted to it for
review.

(b) Expedited consideration. Interlocu-
tory review of a hearing officer’s ruling

shall be expedited in every way, con-
sistent with the Commission’s other re-
sponsibilities.

(c) Certification process. A ruling sub-
mitted to the Commission for inter-
locutory review must be certified in
writing by the hearing officer and shall
specify the material relevant to the
ruling involved. The hearing officer
shall not certify a ruling unless:

(1) His or her ruling would compel
testimony of Commission members, of-
ficers or employees or the production
of documentary evidence in their cus-
tody; or

(2) Upon application by a party, with-
in five days of the hearing officer’s rul-
ing, the hearing officer is of the opin-
ion that:

(i) The ruling involves a controlling
question of law as to which there is
substantial ground for difference of
opinion; and

(ii) An immediate review of the order
may materially advance the comple-
tion of the proceeding.

(d) Proceedings not stayed. The filing
of an application for review or the
grant of review shall not stay pro-
ceedings before the hearing officer un-
less he or she, or the Commission, shall
so order. The Commission will not con-
sider the motion for a stay unless the
motion shall have first been made to
the hearing officer.

§ 201.401 Issuance of stays.

(a) Procedure. A request for a stay
shall be made by written motion, filed
pursuant to § 201.154, and served on all
parties pursuant to § 201.150. The mo-
tion shall state the reasons for the re-
lief requested and the facts relied upon,
and, if the facts are subject to dispute,
the motion shall be supported by affi-
davits or other sworn statements or
copies thereof. Portions of the record
relevant to the relief sought, if avail-
able to the movant, shall be filed with
the motion. The Commission may issue
a stay based on such motion or on its
own motion.

(b) Scope of relief. The Commission
may grant a stay in whole or in part,
and may condition relief under this
section upon such terms, or upon the
implementation of such procedures, as
it deems appropriate.
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(c) Stay of a Commission order. A mo-
tion for a stay of a Commission order
may be made by any person aggrieved
thereby who would be entitled to re-
view in a federal court of appeals. A
motion seeking to stay the effective-
ness of a Commission order pending ju-
dicial review may be made to the Com-
mission at any time during which the
Commission retains jurisdiction over
the proceeding.

(d) Stay of an action by a self-regu-
latory organization—(1) Availability. A
motion for a stay of an action by a self-
regulatory organization for which the
Commission is the appropriate regu-
latory agency, for which action review
may be sought pursuant to § 201.420,
may be made by any person aggrieved
thereby.

(2) Summary entry. A stay may be en-
tered summarily, without notice and
opportunity for hearing.

(3) Expedited consideration. Where the
action complained of has already taken
effect and the motion for stay is filed
within 10 days of the effectiveness of
the action, or where the action com-
plained of, will, by its terms, take ef-
fect within five days of the filing of the
motion for stay, the consideration of
and decision on the motion for a stay
shall be expedited in every way, con-
sistent with the Commission’s other re-
sponsibilities. Where consideration will
be expedited, persons opposing the mo-
tion for a stay may file a statement in
opposition within two days of service
of the motion unless the Commission,
by written order, shall specify a dif-
ferent period.

§ 201.410 Appeal of initial decisions by
hearing officers.

(a) Petition for review; when available.
In any proceeding in which an initial
decision is made by a hearing officer,
any party, and any other person who
would have been entitled to judicial re-
view of the decision entered therein if
the Commission itself had made the de-
cision, may file a petition for review of
the decision with the Commission.

(b) Procedure. The petition for review
of an initial decision shall be filed with
the Commission within such time after
service of the initial decision as pre-
scribed by the hearing officer pursuant
to § 201.360(b). The petition shall set

forth the specific findings and conclu-
sions of the initial decision as to which
exception is taken, together with sup-
porting reasons for each exception.
Supporting reasons may be stated in
summary form. Any exception to an
initial decision not stated in the peti-
tion for review, or in a previously filed
proposed finding made pursuant to
§ 201.340, may, at the discretion of the
Commission, be deemed to have been
waived by the petitioner.

(c) Financial disclosure statement re-
quirement. Any person who files a peti-
tion for review of an initial decision
that asserts that person’s inability to
pay either disgorgement, interest or a
penalty shall file with the opening
brief a sworn financial disclosure state-
ment containing the information speci-
fied in § 201.630(b).

(d) Opposition to review. A party may
seek leave to file a brief in opposition
to a petition for review within five
days of the filing of the petition. The
Commission will grant leave, or order
the filing of an opposition on its own
motion, only if it determines that
briefing will significantly aid the
decisional process. A brief in opposi-
tion shall identify those issues which
do not warrant consideration by the
Commission and shall state succinctly
the reasons therefore.

(e) Prerequisite to judicial review. Pur-
suant to Section 704 of the Administra-
tive Procedure Act, 5 U.S.C. 704, a peti-
tion to the Commission for review of
an initial decision is a prerequisite to
the seeking of judicial review of a final
order entered pursuant to such deci-
sion.

§ 201.411 Commission consideration of
initial decisions by hearing officers.

(a) Scope of review. The Commission
may affirm, reverse, modify, set aside
or remand for further proceedings, in
whole or in part, an initial decision by
a hearing officer and may make any
findings or conclusions that in its judg-
ment are proper and on the basis of the
record.

(b) Standards for granting review pur-
suant to a petition for review—(1) Manda-
tory review. After a petition for review
has been filed, the Commission shall
review any initial decision that:
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(i) Denies any request for action pur-
suant to Section 8(a) or Section 8(c) of
the Securities Act of 1933, 15 U.S.C.
77h(a), (c), or the first sentence of Sec-
tion 12(d) of the Exchange Act, 15
U.S.C. 78l(d);

(ii) Suspends trading in a security
pursuant to Section 12(k) of the Ex-
change Act, 15 U.S.C. 78l(k); or

(iii) Is in a case of adjudication (as
defined in 5 U.S.C. 551) not required to
be determined on the record after no-
tice and opportunity for hearing (ex-
cept to the extent there is involved a
matter described in 5 U.S.C. 554(a) (1)
through (6)).

(2) Discretionary review. The Commis-
sion may decline to review any other
decision. In determining whether to
grant review, the Commission shall
consider whether the petition for re-
view makes a reasonable showing that:

(i) A prejudicial error was committed
in the conduct of the proceeding; or

(ii) The decision embodies:
(A) A finding or conclusion of mate-

rial fact that is clearly erroneous; or
(B) A conclusion of law that is erro-

neous; or
(C) An exercise of discretion or deci-

sion of law or policy that is important
and that the Commission should re-
view.

(c) Commission review other than pur-
suant to a petition for review. The Com-
mission may, on its own initiative,
order review of any initial decision, or
a portion of any initial decision, within
21 days after the end of the period es-
tablished for filing a petition for re-
view pursuant to § 201.410(b) or any
brief in opposition to a petition for re-
view permitted pursuant to § 201.410(d).
A party who does not intend to file a
petition for review, and who desires the
Commission’s determination whether
to order review on its own initiative to
be made in a shorter time, may make a
motion for an expedited decision, ac-
companied by a written statement that
the party waives its right to file a peti-
tion for review. The vote of one mem-
ber of the Commission, conveyed to the
Secretary, shall be sufficient to bring a
matter before the Commission for re-
view.

(d) Limitations on matters reviewed. Re-
view by the Commission of an initial
decision shall be limited to the issues

specified in the petition for review or
the issues, if any, specified in the brief-
ing schedule order issued pursuant to
§ 201.450(a). On notice to all parties,
however, the Commission may, at any
time prior to issuance of its decision,
raise and determine any other matters
that it deems material, with oppor-
tunity for oral or written argument
thereon by the parties.

(e) Summary affirmance. The Commis-
sion may summarily affirm an initial
decision based upon the petition for re-
view and any response thereto, without
further briefing, if it finds that no
issue raised in the petition for review
warrants further consideration by the
Commission.

(f) Failure to obtain a majority. In the
event a majority of participating Com-
missioners do not agree to a disposi-
tion on the merits, the initial decision
shall be of no effect, and an order will
be issued in accordance with this re-
sult.

§ 201.420 Appeal of determinations by
self-regulatory organizations.

(a) Application for review; when avail-
able. An application for review by the
Commission may be filed by any person
who is aggrieved by a self-regulatory
organization determination as to which
a notice is required to be filed with the
Commission pursuant to Section
19(d)(1) of the Exchange Act, 15 U.S.C.
78s(d)(1). Such determinations include
any:

(1) Final disciplinary sanction;
(2) Denial or conditioning of member-

ship or participation;
(3) Prohibition or limitation in re-

spect to access to services offered by
that self-regulatory organization or a
member thereof; or

(4) Bar from association.
(b) Procedure. An application for re-

view may be filed with the Commission
pursuant to § 201.151 within 30 days
after notice of the determination was
filed with the Commission pursuant to
Section 19(d)(1) of the Exchange Act, 15
U.S.C. 78s(d)(1), and received by the ag-
grieved person applying for review. The
application shall be served by the ap-
plicant on the self-regulatory organiza-
tion. The application shall identify the
determination complained of, set forth
in summary form a brief statement of

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00174 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



175

Securities and Exchange Commission § 201.431

alleged errors in the determination and
supporting reasons therefor and state
an address where the applicant can be
served with the record index. The ap-
plication shall be accompanied by the
notice of appearance required by
§ 201.102(d).

(c) Determination not stayed. Filing an
application for review with the Com-
mission pursuant to paragraph (b) of
this section shall not operate as a stay
of the complained of determination
made by the self-regulatory organiza-
tion unless the Commission otherwise
orders either pursuant to a motion
filed in accordance with § 201.401 or on
its own motion.

(d) Certification of the record; service of
the index. Fourteen days after receipt
of an application for review or a Com-
mission order for review, the self-regu-
latory organization shall certify and
file with the Commission one copy of
the record upon which the action com-
plained of was taken, and shall file
with the Commission three copies of an
index to such record, and shall serve
upon each party one copy of the index.

§ 201.421 Commission consideration of
determinations by self-regulatory
organizations.

(a) Commission review other than pur-
suant to a petition for review. The Com-
mission may, on its own initiative,
order review of any determination by a
self-regulatory organization that could
be subject to an application for review
pursuant to § 201.420(a) within 40 days
after notice thereof was filed with the
Commission pursuant to Section
19(d)(1) of the Exchange Act, 15 U.S.C.
78s(d)(1).

(b) Supplemental briefing. The Com-
mission may at any time prior to
issuance of its decision raise or con-
sider any matter that it deems mate-
rial, whether or not raised by the par-
ties. Notice to the parties and an op-
portunity for supplemental briefing
with respect to issues not briefed by
the parties shall be given where the
Commission believes that such briefing
would significantly aid the decisional
process.

§ 201.430 Appeal of actions made pur-
suant to delegated authority.

(a) Scope of rule. Any person ag-
grieved by an action made by authority
delegated in §§ 200.30–1 through 200.30–18
of this chapter may seek review of the
action pursuant to paragraph (b) of
this section.

(b) Procedure—(1) Notice of intention to
petition for review. A party or any per-
son aggrieved by an action made pursu-
ant to delegated authority may seek
Commission review of the action by fil-
ing a written notice of intention to pe-
tition for review within five days after
actual notice to the party of the action
or service of notice of the action pursu-
ant to § 201.141(b), whichever is earlier.
The notice shall identify the petitioner
and the action complained of, and shall
be accompanied by a notice of appear-
ance pursuant to § 201.102(d).

(2) Petition for review. Within five
days after the filing of a notice of in-
tention to petition for review pursuant
to paragraph (b)(1) of this section, the
person seeking review shall file a peti-
tion for review containing a clear and
concise statement of the issues to be
reviewed and the reasons why review is
appropriate. The petition shall include
exceptions to any findings of fact or
conclusions of law made, together with
supporting reasons for such exceptions
based on appropriate citations to such
record as may exist. These reasons may
be stated in summary form.

(c) Prerequisite to judicial review. Pur-
suant to Section 704 of the Administra-
tive Procedure Act, 5 U.S.C. 704, a peti-
tion to the Commission for review of
an action made by authority delegated
in §§ 200.30–1 through 200.30–18 of this
chapter is a prerequisite to the seeking
of judicial review of a final order en-
tered pursuant to such an action.

[60 FR 32796, June 23, 1995; 60 FR 46500, Sept.
7, 1995]

§ 201.431 Commission consideration of
actions made pursuant to delegated
authority.

(a) Scope of review. The Commission
may affirm, reverse, modify, set aside
or remand for further proceedings, in
whole or in part, any action made pur-
suant to authority delegated in
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§§ 200.30–1 through 200.30–18 of this
chapter.

(b) Standards for granting review pur-
suant to a petition for review—(1) Manda-
tory review. After a petition for review
has been filed, the Commission shall
review any action that it would be re-
quired to review pursuant to
§ 201.411(b)(1) if the action was made as
the initial decision of a hearing officer.

(2) Discretionary review. The Commis-
sion may decline to review any other
action. In determining whether to
grant review, the Commission shall
consider the factors set forth in
§ 201.411(b)(2).

(c) Commission review other than pur-
suant to a petition for review. The Com-
mission may, on its own initiative,
order review of any action made pursu-
ant to delegated authority at any time,
provided, however, that where there
are one or more parties to the matter,
such review shall not be ordered more
than ten days after the action. The
vote of one member of the Commission,
conveyed to the Secretary, shall be suf-
ficient to bring a matter before the
Commission for review.

(d) Required items in an order for re-
view. In an order granting a petition
for review or directing review on the
Commission’s own initiative, the Com-
mission shall set forth the time within
which any party or other person may
file a statement in support of or in op-
position to the action made by dele-
gated authority and shall state wheth-
er a stay shall be granted, if none is in
effect, or shall be continued, if in effect
pursuant to paragraph (e) of this sec-
tion.

(e) Automatic stay of delegated action.
An action made pursuant to delegated
authority shall have immediate effect
and be deemed the action of the Com-
mission. Upon filing with the Commis-
sion of a notice of intention to petition
for review, or upon notice to the Sec-
retary of the vote of a Commissioner
that a matter be reviewed, an action
made pursuant to delegated authority
shall be stayed until the Commission
orders otherwise, provided, however,
there shall be no automatic stay of an
action:

(1) To grant a stay of action by the
Commission or a self-regulatory orga-

nization as authorized by 17 CFR
200.30–14(g) (5)–(6); or

(2) To commence a subpoena enforce-
ment proceeding as authorized by 17
CFR 200.30–4(a)(10).

(f) Effectiveness of stay or of Commis-
sion decision to modify or reverse a dele-
gated action. As against any person who
shall have acted in reliance upon any
action at a delegated level, any stay or
any modification or reversal by the
Commission of such action shall be ef-
fective only from the time such person
receives actual notice of such stay,
modification or reversal.

[60 FR 32796, June 23, 1995; 60 FR 46500, Sept.
7, 1995]

§ 201.450 Briefs filed with the Commis-
sion.

(a) Briefing schedule order. Other than
review ordered pursuant to § 201.431, if
review of a determination is mandated
by statute, rule, or judicial order or
the Commission determines to grant
review as a matter of discretion, the
Commission shall issue a briefing
schedule order directing the party or
parties to file opening briefs and speci-
fying particular issues, if any, as to
which briefing should be limited or di-
rected. Unless otherwise provided,
opening briefs shall be filed within 40
days of the date of the briefing sched-
ule order. Opposition briefs shall be
filed within 30 days after the date open-
ing briefs are due. Reply briefs shall be
filed within 14 days after the date oppo-
sition briefs are due. No briefs in addi-
tion to those specified in the briefing
schedule order may be filed except with
leave of the Commission. The briefing
schedule order shall be issued:

(1) At the time the Commission or-
ders review on its own initiative pursu-
ant to §§ 201.411 or 201.421, or orders in-
terlocutory review on its own motion
pursuant to § 201.400(a); or

(2) Within 21 days, or such longer
time as provided by the Commission,
after:

(i) The last day permitted for filing a
petition for review pursuant to
§ 201.410(b) or a brief in opposition to a
petition for review pursuant to
§ 201.410(d);

(ii) Receipt by the Commission of an
index to the record of a determination
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of a self-regulatory organization filed
pursuant to § 201.420(d);

(iii) Receipt by the Commission of
the mandate of a court of appeals with
respect to a judicial remand; or

(iv) Certification of a ruling for in-
terlocutory review pursuant to
§ 201.400(c).

(b) Contents of briefs. Briefs shall be
confined to the particular matters at
issue. Each exception to the findings or
conclusions being reviewed shall be
stated succinctly. Exceptions shall be
supported by citation to the relevant
portions of the record, including ref-
erences to the specific pages relied
upon, and by concise argument includ-
ing citation of such statutes, decisions
and other authorities as may be rel-
evant. If the exception relates to the
admission or exclusion of evidence, the
substance of the evidence admitted or
excluded shall be set forth in the brief,
in an appendix thereto, or by citation
to the record. Reply briefs shall be con-
fined to matters in opposition briefs of
other parties.

(c) Length limitation. Opening and op-
position briefs shall not exceed 50 pages
and reply briefs shall not exceed 25
pages, exclusive of pages containing
the table of contents, table of authori-
ties, and any addendum, except with
leave of the Commission.

§ 201.451 Oral argument before the
Commission.

(a) Availability. The Commission, on
its own motion or the motion of a
party or any other aggrieved person en-
titled to Commission review, may
order oral argument with respect to
any matter. Motions for oral argument
with respect to whether to affirm all or
part of an initial decision by a hearing
officer shall be granted unless excep-
tional circumstances make oral argu-
ment impractical or inadvisable. The
Commission will consider appeals, mo-
tions and other matters properly before
it on the basis of the papers filed by
the parties without oral argument un-
less the Commission determines that
the presentation of facts and legal ar-
guments in the briefs and record and
the decisional process would be signifi-
cantly aided by oral argument.

(b) Procedure. Requests for oral argu-
ment shall be made by separate motion
accompanying the initial brief on the
merits. The Commission shall issue an
order as to whether oral argument is to
be heard, and if so, the time and place
therefor. The grant or denial of a mo-
tion for oral argument shall be made
promptly after the filing of the last
brief called for by the briefing sched-
ule. If oral argument is granted, the
time fixed for oral argument shall be
changed only by written order of the
Commission, for good cause shown. The
order shall state at whose request the
change is made and the reasons for any
such change.

(c) Time allowed. Unless the Commis-
sion orders otherwise, not more than
one half-hour per side will be allowed
for oral argument. The Commission
may, in its discretion, determine that
several persons have a common inter-
est, and that the interests represented
will be considered a single side for pur-
poses of allotting time for oral argu-
ment. Time will be divided equally
among persons on a single side, pro-
vided, however, that by mutual agree-
ment they may reallocate their time
among themselves. A request for addi-
tional time must be made by motion
filed reasonably in advance of the date
fixed for argument.

(d) Participation of Commissioners. A
member of the Commission who was
not present at the oral argument may
participate in the decision of the pro-
ceeding, provided that the member has
reviewed the transcript of such argu-
ment prior to such participation. The
decision shall state whether the re-
quired review was made.

§ 201.452 Additional evidence.

Upon its own motion or the motion
of a party, the Commission may allow
the submission of additional evidence.
A party may file a motion for leave to
adduce additional evidence at any time
prior to issuance of a decision by the
Commission. Such motion shall show
with particularity that such additional
evidence is material and that there
were reasonable grounds for failure to
adduce such evidence previously. The
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Commission may accept or hear addi-
tional evidence, may remand the pro-
ceeding to a self-regulatory organiza-
tion, or may remand or refer the pro-
ceeding to a hearing officer for the tak-
ing of additional evidence, as appro-
priate.

§ 201.460 Record before the Commis-
sion.

The Commission shall determine
each matter on the basis of the record.

(a) Contents of the record.
(1) In proceedings for final decision

before the Commission other than
those reviewing a determination by a
self-regulatory organization, the record
shall consist of:

(i) All items part of the record below
in accordance with § 201.350;

(ii) Any petitions for review, cross-
petitions or oppositions; and

(iii) All briefs, motions, submissions
and other papers filed on appeal or re-
view.

(2) In a proceeding for final decision
before the Commission reviewing a de-
termination by a self-regulatory orga-
nization, the record shall consist of:

(i) The record certified pursuant to
§ 201.420(d) by the self-regulatory orga-
nization;

(ii) Any application for review; and
(iii) Any submissions, moving papers,

and briefs filed on appeal or review.
(b) Transmittal of record to Commission.

Within 14 days after the last date set
for filing briefs or such later date as
the Commission directs, the Secretary
shall transmit the record to the Com-
mission.

(c) Review of documents not admitted.
Any document offered in evidence but
excluded by the hearing officer or the
Commission and any document marked
for identification but not offered as an
exhibit shall not be considered a part
of the record before the Commission on
appeal but shall be transmitted to the
Commission by the Secretary if so re-
quested by the Commission. In the
event that the Commission does not re-
quest the document, the Secretary
shall retain the document not admitted
into the record until the later of:

(1) The date upon which the Commis-
sion’s order becomes final, or

(2) The conclusion of any judicial re-
view of that order.

§ 201.470 Reconsideration.
(a) Scope of rule. A party or any per-

son aggrieved by a determination in a
proceeding may file a motion for recon-
sideration of a final order issued by the
Commission.

(b) Procedure. A motion for reconsid-
eration shall be filed within 10 days
after service of the order complained of
on each party, or within such time as
the Commission may prescribe upon
motion of the person seeking reconsid-
eration, if made within the foregoing
10-day period. The motion for reconsid-
eration shall briefly and specifically
state the matters of record alleged to
have been erroneously decided, the
grounds relied upon, and the relief
sought. Except with permission of the
Commission, a motion for reconsider-
ation shall not exceed 15 pages. No re-
sponses to a motion for reconsideration
shall be filed unless requested by the
Commission.

§ 201.490 Receipt of petitions for judi-
cial review pursuant to 28 U.S.C.
2112(a)(1).

The Commission officer and office
designated pursuant to 28 U.S.C.
2112(a)(1) to receive copies of petitions
for review of Commission orders from
the persons instituting review in a
court of appeals, are the Secretary and
the Office of the Secretary at the Com-
mission’s Headquarters. Ten copies of
each petition shall be submitted. Each
copy shall state on its face that it is
being submitted to the Commission
pursuant to 28 U.S.C. 2112 by the person
or persons who filed the petition in the
court of appeals.

RULES RELATING TO TEMPORARY
ORDERS AND SUSPENSIONS

§ 201.500 Expedited consideration of
proceedings.

Consistent with the Commission’s or
the hearing officer’s other responsibil-
ities, every hearing shall be held and
every decision shall be rendered at the
earliest possible time in connection
with:

(a) An application for a temporary
sanction, as defined in § 201.101(a), or a
proceeding to determine whether a
temporary sanction should be made
permanent;
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(b) A motion or application to review
an order suspending temporarily the ef-
fectiveness of an exemption from reg-
istration pursuant to Regulations A, B,
E or F under the Securities Act,
§§ 230.258, 230.336, 230.610 or 230.656 of
this chapter; or,

(c) A motion to or petition to review
an order suspending temporarily the
privilege of appearing before the Com-
mission under § 201.102(e)(3), or a sanc-
tion under § 201.180(a)(1).

§ 201.510 Temporary cease-and-desist
orders: Application process.

(a) Procedure. A request for entry of a
temporary cease-and-desist order shall
be made by application filed by the Di-
vision of Enforcement. The application
shall set forth the statutory provision
or rule that each respondent is alleged
to have violated; the temporary relief
sought against each respondent, in-
cluding whether the respondent would
be required to take action to prevent
the dissipation or conversion of assets;
and whether the relief is sought ex
parte.

(b) Accompanying documents. The ap-
plication shall be accompanied by a
declaration of facts signed by a person
with knowledge of the facts contained
therein, a memorandum of points and
authorities, a proposed order imposing
the temporary relief sought, and, un-
less relief is sought ex parte, a proposed
notice of hearing and order to show
cause whether the temporary relief
should be imposed. If a proceeding for a
permanent cease-and-desist order has
not already been commenced, a pro-
posed order instituting proceedings to
determine whether a permanent cease-
and-desist order should be imposed
shall also be filed with the application.

(c) With whom filed. The application
shall be filed with the Secretary or, if
the Secretary is unavailable, with the
duty officer. In no event shall an appli-
cation be filed with an administrative
law judge.

(d) Record of proceedings. Hearings, in-
cluding ex parte presentations made by
the Division of Enforcement pursuant
to § 201.513, shall be recorded or tran-
scribed pursuant to § 201.302.

§ 201.511 Temporary cease-and-desist
orders: Notice; procedures for hear-
ing.

(a) Notice: how given. Notice of an ap-
plication for a temporary cease-and-de-
sist order shall be made by serving a
notice of hearing and order to show
cause pursuant to § 201.141(b) or, where
timely service of a notice of hearing
pursuant to § 201.141(b) is not prac-
ticable, by any other means reasonably
calculated to give actual notice that a
hearing will be held, including tele-
phonic notification of the general sub-
ject matter, time, and place of the
hearing. If an application is made ex
parte, pursuant to § 201.513, no notice to
a respondent need be given prior to the
Commission’s consideration of the ap-
plication.

(b) Hearing before the Commission. Ex-
cept as provided in paragraph (d) of
this section, hearings on an application
for a temporary cease-and-desist order
shall be held before the Commission.

(c) Presiding officer: designation. The
Chairman shall preside or designate a
Commissioner to preside at the hear-
ing. If the Chairman is absent or un-
available at the time of hearing and no
other Commissioner has been des-
ignated to preside, the duty officer on
the day the hearing begins shall pre-
side or designate another Commis-
sioner to preside.

(d) Procedure at hearing. (1) The pre-
siding officer shall have all those pow-
ers of a hearing officer set forth in
§ 201.111 and shall rule on the admissi-
bility of evidence and other procedural
matters, including, but not limited to
whether oral testimony will be heard;
the time allowed each party for the
submission of evidence or argument;
and whether post-hearing submission
of briefs, proposed findings of fact and
conclusions of law will be permitted
and if so, the procedures for submis-
sion; provided, however, that the per-
son presiding may consult with other
Commissioners participating in the
hearing on these or any other question
of procedure.

(2) Each Commissioner present at the
hearing shall be afforded a reasonable
opportunity to ask questions of wit-
nesses, if any, or of counsel.

(3) A party or witness may partici-
pate by telephone. Alternative means
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of remote access, including a video
link, shall be permitted in the Commis-
sion’s discretion. Factors the Commis-
sion may consider in determining
whether to permit alternative means of
remote access include, but are not lim-
ited to, whether allowing an alter-
native means of access will delay the
hearing, whether the alternative means
is reliable, and whether the party pro-
posing its use has made arrangements
to pay for its cost.

(4) After a hearing has begun, the
Commission may, on its own motion,
or the motion of a party, assign a hear-
ing officer to preside at the taking of
oral testimony or other evidence and
to certify the record of such testimony
or other evidence to the Commission
within a fixed period of time. No rec-
ommended or initial decision shall be
made by such a hearing officer.

§ 201.512 Temporary cease-and-desist
orders: Issuance after notice and
opportunity for hearing.

(a) Basis for issuance. A temporary
cease-and-desist order shall be issued
only if the Commission determines
that the alleged violation or threat-
ened violation specified in an order in-
stituting proceedings whether to enter
a permanent cease-and-desist order
pursuant to Securities Act Section
8A(a), 15 U.S.C. 77h–1(a), Exchange Act
Section 21C(a), 15 U.S.C. 78u–3(a), In-
vestment Company Act Section 9(f)(1),
15 U.S.C. 80a–9(f)(1), or Investment Ad-
visers Act Section 203(k)(1), 15 U.S.C.
80b–3(k)(1), or the continuation thereof,
is likely to result in significant dis-
sipation or conversion of assets, sig-
nificant harm to investors, or substan-
tial harm to the public interest, includ-
ing, but not limited to, losses to the
Securities Investor Protection Cor-
poration, prior to the completion of
proceedings on the permanent cease-
and-desist order.

(b) Content, scope and form of order.
Every temporary cease-and-desist
order granted shall:

(1) Describe the basis for its issuance,
including the alleged or threatened
violations and the harm that is likely
to result without the issuance of an
order;

(2) Describe in reasonable detail, and
not by reference to the order insti-

tuting proceedings or any other docu-
ment, the act or acts the respondent is
to take or refrain from taking; and

(3) Be indorsed with the date and
hour of issuance.

(c) Effective upon service. A temporary
cease-and-desist order is effective upon
service upon the respondent.

(d) Service: how made. Service of a
temporary cease-and-desist order shall
be made pursuant to § 201.141(a). The
person who serves the order shall
promptly file a declaration of service
identifying the person served, the
method of service, the date of service,
the address to which service was made
and the person who made service; pro-
vided, however, failure to file such a
declaration shall have no effect on the
validity of the service.

(e) Commission review. At any time
after the respondent has been served
with a temporary cease-and-desist
order, the respondent may apply to the
Commission to have the order set
aside, limited or suspended. The appli-
cation shall set forth with specificity
the facts that support the request.

§ 201.513 Temporary cease-and-desist
orders: Issuance without prior no-
tice and opportunity for hearing.

In addition to the requirements for
issuance of a temporary cease-and-de-
sist order set forth in § 201.512, the fol-
lowing requirements shall apply if a
temporary cease-and-desist order is to
be entered without prior notice and op-
portunity for hearing:

(a) Basis for issuance without prior no-
tice and opportunity for hearing. A tem-
porary cease-and-desist order may be
issued without notice and opportunity
for hearing only if the Commission de-
termines, from specific facts in the
record of the proceeding, that notice
and hearing prior to entry of an order
would be impracticable or contrary to
the public interest.

(b) Content of the order. An ex parte
temporary cease-and-desist order shall
state specifically why notice and hear-
ing would have been impracticable or
contrary to the public interest.

(c) Hearing before the Commission. If a
respondent has been served with a tem-
porary cease-and-desist order entered
without a prior Commission hearing,
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the respondent may apply to the Com-
mission to have the order set aside,
limited, or suspended, and if the appli-
cation is made within 10 days after the
date on which the order was served,
may request a hearing on such applica-
tion. The Commission shall hold a
hearing and render a decision on the
respondent’s application at the earliest
possible time. The hearing shall begin
within two days of the filing of the ap-
plication unless the applicant consents
to a longer period or the Commission,
by order, for good cause shown, sets a
later date. The Commission shall
render a decision on the application
within five calendar days of its filing,
provided, however, that the Commis-
sion, by order, for good cause shown,
may extend the time within which a
decision may be rendered for a single
period of five calendar days, or such
longer time as consented to by the ap-
plicant. If the Commission does not
render its decision within 10 days of
the respondent’s application or such
longer time as consented to by the ap-
plicant, the temporary order shall be
suspended until a decision is rendered.

(d) Presiding officer, procedure at hear-
ing. Procedures with respect to the se-
lection of a presiding officer and the
conduct of the hearing shall be in ac-
cordance with § 201.511.

§ 201.514 Temporary cease-and-desist
orders: Judicial review; duration.

(a) Availability of judicial review. Judi-
cial review of a temporary cease-and-
desist order shall be available as pro-
vided in Section 8A(d)(2) of the Securi-
ties Act, 15 U.S.C. 77h–1(d)(2), Section
21C(d)(2) of the Exchange Act, 15 U.S.C.
78u–3(d)(2), Section 9(f)(4)(B) of the In-
vestment Company Act, 15 U.S.C. 80a–
9(f)(4)(B), or Section 203(k)(4)(B) of the
Investment Advisers Act, 15 U.S.C. 80b–
3(k)(4)(B).

(b) Duration. Unless set aside, lim-
ited, or suspended, either by order of
the Commission, a court of competent
jurisdiction, or a hearing officer acting
pursuant to § 201.531, or by operation of
§ 201.513, a temporary cease-and-desist
order shall remain effective and en-
forceable until the earlier of:

(1) The completion of the proceedings
whether a permanent order shall be en-
tered; or

(2) 180 days, or such longer time as
consented to by the respondent, after
issuance of a briefing schedule order
pursuant to § 201.540(b), if an initial de-
cision whether a permanent order
should be entered is appealed.

§ 201.520 Suspension of registration of
brokers, dealers, or other Exchange
Act-registered entities: Application.

(a) Procedure. A request for suspen-
sion of a registered broker, dealer, mu-
nicipal securities dealer, government
securities broker, government securi-
ties dealer, or transfer agent pending a
final determination whether the reg-
istration shall be revoked shall be
made by application filed by the Divi-
sion of Enforcement. The application
shall set forth the statutory provision
or rule that each respondent is alleged
to have violated and the temporary
suspension sought as to each respond-
ent.

(b) Accompanying documents. The ap-
plication shall be accompanied by a
declaration of facts signed by a person
with knowledge of the facts contained
therein, a memorandum of points and
authorities, a proposed order imposing
the temporary suspension of registra-
tion sought, and a proposed notice of
hearing and order to show cause wheth-
er the temporary suspension of reg-
istration should be imposed. If a pro-
ceeding to determine whether to re-
voke the registration permanently has
not already been commenced, a pro-
posed order instituting proceedings to
determine whether a permanent sanc-
tion should be imposed shall also be
filed with the application.

(c) With whom filed. The application
shall be filed with the Secretary or, if
the Secretary is unavailable, with the
duty officer. In no event shall an appli-
cation be filed with an administrative
law judge.

(d) Record of hearings. All hearings
shall be recorded or transcribed pursu-
ant to § 201.302.

§ 201.521 Suspension of registration of
brokers, dealers, or other Exchange
Act-registered entities: Notice and
opportunity for hearing on applica-
tion.

(a) How given. Notice of an applica-
tion to suspend a registration pursuant
to § 201.520 shall be made by serving a
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notice of hearing and order to show
cause pursuant to § 201.141(b) or, where
timely service of a notice of hearing
pursuant to § 201.141(b) is not prac-
ticable, by any other means reasonably
calculated to give actual notice that a
hearing will be held, including tele-
phonic notification of the general sub-
ject matter, time, and place of the
hearing.

(b) Hearing: before whom held. Except
as provided in paragraph (d) of this sec-
tion, hearings on an application to sus-
pend a registration pursuant to § 201.520
shall be held before the Commission.

(c) Presiding officer: designation. The
Chairman shall preside or designate a
Commissioner to preside at the hear-
ing. If the Chairman is absent or un-
available at the time of hearing and no
other Commissioner has been des-
ignated to preside, the duty officer on
the day the hearing begins shall pre-
side or designate another Commis-
sioner to preside.

(d) Procedure at hearing. (1) The pre-
siding officer shall have all those pow-
ers of a hearing officer set forth in
§ 201.111 and shall rule on the admissi-
bility of evidence and other procedural
matters, including, but not limited to
whether oral testimony will be heard;
the time allowed each party for the
submission of evidence or argument;
and whether post-hearing submission
of briefs, proposed findings of fact and
conclusions of law will be permitted
and if so, the procedures for submis-
sion; provided, however, that the per-
son presiding may consult with other
Commissioners participating in the
hearing on these or any other question
of procedure.

(2) Each Commissioner present at the
hearing shall be afforded a reasonable
opportunity to ask questions of wit-
nesses, if any, or counsel.

(3) A party or witness may partici-
pate by telephone. Alternative means
of remote access, including a video
link, shall be permitted in the Commis-
sion’s discretion. Factors the Commis-
sion may consider in determining
whether to permit alternative means of
remote access include, but are not lim-
ited to, whether allowing an alter-
native means of access will delay the
hearing, whether the alternative means
is reliable, and whether the party pro-

posing its use has made arrangements
to pay for its cost.

(4) After a hearing has begun, the
Commission may, on its own motion or
the motion of a party, assign a hearing
officer to preside at the taking of oral
testimony or other evidence and to cer-
tify the record of such testimony or
other evidence to the Commission
within a fixed period of time. No rec-
ommended or initial decision shall be
made.

§ 201.522 Suspension of registration of
brokers, dealers, or other Exchange
Act-registered entities: Issuance
and review of order.

(a) Basis for issuance. An order sus-
pending a registration, pending final
determination as to whether the reg-
istration shall be revoked shall be
issued only if the Commission finds
that the suspension is necessary or ap-
propriate in the public interest or for
the protection of investors.

(b) Content, scope and form of order.
Each order suspending a registration
shall:

(1) Describe the basis for its issuance,
including the alleged or threatened
violations and the harm that is likely
to result without the issuance of an
order;

(2) Describe in reasonable detail, and
not by reference to the order insti-
tuting proceedings or any other docu-
ment, the act or acts the respondent is
to take or refrain from taking; and

(3) Be indorsed with the date and
hour of issuance.

(c) Effective upon service. An order
suspending a registration is effective
upon service upon the respondent.

(d) Service: how made. Service of an
order suspending a registration shall be
made pursuant to § 201.141(a). The per-
son who serves the order shall prompt-
ly file a declaration of service identi-
fying the person served, the method of
service, the date of service, the address
to which service was made and the per-
son who made service; provided, how-
ever, failure to file such a declaration
shall have no effect on the validity of
the service.

(e) Commission review. At any time
after the respondent has been served
with an order suspending a registra-
tion, the respondent may apply to the
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Commission or the hearing officer to
have the order set aside, limited, or
suspended. The application shall set
forth with specificity the facts that
support the request.

§ 201.523 [Reserved]

§ 201.524 Suspension of registrations:
Duration.

Unless set aside, limited or suspended
by order of the Commission, a court of
competent jurisdiction, or a hearing of-
ficer acting pursuant to § 201.531, an
order suspending a registration shall
remain effective and enforceable until
the earlier of:

(a) The completion of the proceedings
whether the registration shall be per-
manently revoked; or

(b) 180 days, or such longer time as
consented to by the respondent, after
issuance of a briefing schedule order
pursuant to § 201.540(b), if an initial de-
cision whether the registration shall be
permanently revoked is appealed.

§ 201.530 Initial decision on permanent
order: Timing for submitting pro-
posed findings and preparation of
decision.

Unless otherwise ordered by the Com-
mission or hearing officer, if a tem-
porary cease-and-desist order or sus-
pension of registration order is in ef-
fect, the following time limits shall
apply to preparation of an initial deci-
sion as to whether such order should be
made permanent:

(a) Proposed findings and conclusions
and briefs in support thereof shall be
filed 30 days after the close of the hear-
ing;

(b) The record in the proceedings
shall be served by the Secretary upon
the hearing officer three days after the
date for the filing of the last brief
called for by the hearing officer; and

(c) The initial decision shall be filed
with the Secretary at the earliest pos-
sible time, but in no event more than
30 days after service of the record, un-
less the hearing officer, by order, shall
extend the time for good cause shown
for a period not to exceed 30 days.

§ 201.531 Initial decision on permanent
order: Effect on temporary order.

(a) Specification of permanent sanction.
If, at the time an initial decision is

issued, a temporary sanction is in ef-
fect as to any respondent, the initial
decision shall specify:

(1) Which terms or conditions of a
temporary cease-and-desist order, if
any, shall become permanent; and

(2) Whether a temporary suspension
of a respondent’s registration, if any,
shall be made a permanent revocation
of registration.

(b) Modification of temporary order. If
any temporary sanction shall not be-
come permanent under the terms of the
initial decision, the hearing officer
shall issue a separate order setting
aside, limiting or suspending the tem-
porary sanction then in effect in ac-
cordance with the terms of the initial
decision. The hearing officer shall de-
cline to suspend a term or condition of
a temporary cease-and-desist order if it
is found that the continued effective-
ness of such term or condition is nec-
essary to effectuate any term of the re-
lief ordered in the initial decision, in-
cluding the payment of disgorgement,
interest or penalties. An order modi-
fying temporary sanctions shall be ef-
fective 14 days after service. Within
one week of service of the order modi-
fying temporary sanctions any party
may seek a stay or modification of the
order from the Commission pursuant to
§ 201.401.

§ 201.540 Appeal and Commission re-
view of initial decision making a
temporary order permanent.

(a) Petition for review. Any person who
seeks Commission review of an initial
decision as to whether a temporary
sanction shall be made permanent shall
file a petition for review pursuant to
§ 201.410, provided, however, that the
petition must be filed within 10 days
after service of the initial decision.

(b) Review procedure. If the Commis-
sion determines to grant or order re-
view, it shall issue a briefing schedule
order pursuant to § 201.450. Unless oth-
erwise ordered by the Commission,
opening briefs shall be filed within 21
days of the order granting or ordering
review, and opposition briefs shall be
filed within 14 days after opening briefs
are filed. Reply briefs shall be filed
within seven days after opposition
briefs are filed. Oral argument, if
granted by the Commission, shall be
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held within 90 days of the issuance of
the briefing schedule order.

§ 201.550 Summary suspensions pursu-
ant to Exchange Act Section
12(k)(1)(A).

(a) Petition for termination of suspen-
sion. Any person adversely affected by
a suspension pursuant to Section
12(k)(1)(A) of the Exchange Act, 15
U.S.C. 78l(k)(1)(A), who desires to show
that such suspension is not necessary
in the public interest or for the protec-
tion of investors may file a sworn peti-
tion with the Secretary, requesting
that the suspension be terminated. The
petition shall set forth the reasons why
the petitioner believes that the suspen-
sion of trading should not continue and
state with particularity the facts upon
which the petitioner relies.

(b) Commission consideration of a peti-
tion. The Commission, in its discretion,
may schedule a hearing on the matter,
request additional written submissions,
or decide the matter on the facts pre-
sented in the petition and any other
relevant facts known to the Commis-
sion. If the petitioner fails to cooperate
with, obstructs, or refuses to permit
the making of an examination by the
Commission, such conduct shall be
grounds to deny the petition.

RULES REGARDING DISGORGEMENT AND
PENALTY PAYMENTS

§ 201.600 Interest on sums disgorged.
(a) Interest required. Prejudgment in-

terest shall be due on any sum required
to be paid pursuant to an order of
disgorgement. The disgorgement order
shall specify each violation that forms
the basis for the disgorgement ordered;
the date which, for purposes of calcu-
lating disgorgement, each such viola-
tion was deemed to have occurred; the
amount to be disgorged for each such
violation; and the total sum to be dis-
gorged. Prejudgment interest shall be
due from the first day of the month fol-
lowing each such violation through the
last day of the month preceding the
month in which payment of
disgorgement is made. The order shall
state the amount of prejudgment inter-
est owed as of the date of the

disgorgement order and that interest
shall continue to accrue on all funds
owed until they are paid.

(b) Rate of interest. Interest on the
sum to be disgorged shall be computed
at the underpayment rate of interest
established under Section 6621(a)(2) of
the Internal Revenue Code, 26 U.S.C.
6621(a)(2), and shall be compounded
quarterly. The Commission or the
hearing officer may, by order, specify a
lower rate of prejudgment interest as
to any funds which the respondent has
placed in an escrow or otherwise guar-
anteed for payment of disgorgement
upon a final determination of the re-
spondent’s liability. Escrow and other
guarantee arrangements must be ap-
proved by the Commission or the hear-
ing officer prior to entry of the
disgorgement order.

§ 201.601 Prompt payment of disgorge-
ment, interest and penalties.

(a) Timing of payments. Unless other-
wise provided, funds due pursuant to an
order by the Commission requiring the
payment of disgorgement, interest or
penalties shall be paid no later than 21
days after service of the order, and
funds due pursuant to an order by a
hearing officer shall be paid on the
first day after the order becomes final
pursuant to § 201.360.

(b) Stays. A stay of any order requir-
ing the payment of disgorgement, in-
terest or penalties may be sought at
any time pursuant to § 201.401.

§ 201.610 Submission of proposed plan
of disgorgement.

The Commission or the hearing offi-
cer may, at any time, order any party
to submit a plan for the administration
and distribution of disgorgement funds.
Unless ordered otherwise, the Division
of Enforcement shall submit a proposed
plan no later than 60 days after funds
or other assets have been turned over
by the respondent pursuant to a Com-
mission disgorgement order and any
appeals of the disgorgement order have
been waived or completed, or appeal is
no longer available.
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§ 201.611 Contents of plan of disgorge-
ment; provisions for payment.

(a) Required plan elements. Unless oth-
erwise ordered, a plan for the adminis-
tration of a disgorgement fund shall in-
clude the following elements:

(1) Procedures for the receipt of addi-
tional funds, including the specifica-
tion of an account where funds will be
held and the instruments in which the
funds may be invested;

(2) Specification of categories of per-
sons potentially eligible to receive pro-
ceeds from the fund;

(3) Procedure for providing notice to
such persons of the existence of the
fund and their potential eligibility to
receive proceeds of the fund;

(4) Procedures for making and ap-
proving claims, procedures for han-
dling disputed claims and a cut-off date
for the making of claims;

(5) A proposed date for the termi-
nation of the fund, including provision
for the disposition of any funds not
otherwise distributed;

(6) Procedures for the administration
of the fund, including selection, com-
pensation and, as necessary, indem-
nification of a fund administrator to
oversee the fund, process claims, pre-
pare accountings, file tax returns and,
subject to the approval of the Commis-
sion, make distributions from the fund
to investors; and

(7) Such other provisions as the Com-
mission or the hearing officer may re-
quire.

(b) Payment to registry of the court or
court-appointed receiver. Subject to such
conditions as the Commission or the
hearing officer shall deem appropriate,
a plan of disgorgement may provide for
payment of disgorgement funds into a
court registry or to a court-appointed
receiver in any case pending in federal
or state court against a respondent or
any other person based upon a com-
plaint alleging violations arising from
the same or substantially similar facts
as those alleged in the Commission’s
order instituting proceedings.

(c) Payment to the United States Treas-
ury under certain circumstances. When,
in the opinion of the Commission or
the hearing officer, the cost of admin-
istering a plan of disgorgement rel-
ative to the value of the available
disgorgement funds and the number of

potential claimants would not justify
distribution of the disgorgement funds
to injured investors, the plan may pro-
vide that the funds shall be paid di-
rectly to the general fund of the United
States Treasury.

§ 201.612 Notice of proposed plan of
disgorgement and opportunity for
comment by non-parties.

Notice of a proposed plan of
disgorgement shall be published in the
SEC News Digest, in the SEC Docket, and
in such other publications as the Com-
mission or the hearing officer may re-
quire. The notice shall specify how cop-
ies of the proposed plan may be ob-
tained and shall state that persons de-
siring to comment on the proposed
plan may submit their views, in writ-
ing, to the Commission.

§ 201.613 Order approving, modifying
or disapproving proposed plan of
disgorgement.

At any time more than 30 days after
publication of notice of a proposed plan
of disgorgement, the hearing officer or
the Commission shall, by order, ap-
prove, approve with modifications, or
disapprove the proposed plan. In the
discretion of the Commission or the
hearing officer, a proposed plan of
disgorgement that is substantially
modified prior to adoption may be re-
published for an additional comment
period pursuant to § 201.612. The order
approving or disapproving the plan
should be entered within 30 days after
the end of the final period allowed for
comments on the proposed plan unless
the Commission or the hearing officer,
by written order, allows a longer period
for good cause shown.

§ 201.614 Administration of plan of dis-
gorgement.

(a) Appointment and removal of admin-
istrator. The Commission or the hearing
officer shall have discretion to appoint
any person, including a Commission
employee, as administrator of a plan of
disgorgement and to delegate to that
person responsibility for administering
the plan. A respondent may be required
or permitted to administer or assist in
administering a plan of disgorgement,
subject to such terms and conditions as
the Commission or the hearing officer
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deem appropriate to ensure the proper
distribution of funds. An administrator
may be removed at any time by order
of the Commission or hearing officer.

(b) Administrator to post bond. If the
administrator is not a Commission em-
ployee, the administrator shall be re-
quired to obtain a bond in the manner
prescribed by 11 U.S.C. 322, in an
amount to be approved by the Commis-
sion. The cost of the bond may be paid
for as a cost of administration. The
Commission may waive posting of a
bond for good cause shown.

(c) Administrator’s fees. If the adminis-
trator is a Commission employee, no
fee shall be paid to the administrator
for his or her services. If the adminis-
trator is not a Commission employee,
he or she may file an application for
fees for completed services, and upon
approval by the Commission or a hear-
ing officer, may be paid a reasonable
fee for those services. Any objections
thereto shall be filed within 21 days of
service of the application on the par-
ties.

(d) Source of funds. Unless otherwise
ordered, fees and other expenses of ad-
ministering the plan of disgorgement
shall be paid first from the interest
earned on disgorged funds, and if the
interest is not sufficient, then from the
corpus.

(e) Accountings. During the first 10
days of each calendar quarter, or as
otherwise directed by the Commission
or the hearing officer, the adminis-
trator shall file an accounting of all
monies earned or received and all mon-
ies spent in connection with the admin-
istration of the plan of disgorgement.
A final accounting shall be submitted
for approval of the Commission or
hearing officer prior to discharge of the
administrator and cancellation of the
administrator’s bond, if any.

(f) Amendment. A plan may be amend-
ed upon motion by any party or the
plan administrator or upon the Com-
mission’s or hearing officer’s own mo-
tion.

§ 201.620 Right to challenge order of
disgorgement.

Other than in connection with the
opportunity to submit comments as
provided in § 201.612, no person shall be
granted leave to intervene or to par-

ticipate in a proceeding or otherwise to
appear to challenge an order of
disgorgement; or an order approving,
approving with modifications, or dis-
approving a plan of disgorgement; or
any determination relating to a plan of
disgorgement based solely upon that
person’s eligibility or potential eligi-
bility to participate in a disgorgement
fund or based upon any private right of
action such person may have against
any person who is also a respondent in
an enforcement proceeding.

§ 201.630 Inability to pay disgorge-
ment, interest or penalties.

(a) Generally. In any proceeding in
which an order requiring payment of
disgorgement, interest or penalties
may be entered, a respondent may
present evidence of an inability to pay
disgorgement, interest or a penalty.
The Commission may, in its discretion,
or the hearing officer may, in his or
her discretion, consider evidence con-
cerning ability to pay in determining
whether disgorgement, interest or a
penalty is in the public interest.

(b) Financial disclosure statement. Any
respondent who asserts an inability to
pay disgorgement, interest or penalties
may be required to file a sworn finan-
cial disclosure statement and to keep
the statement current. The financial
statement shall show the respondent’s
assets, liabilities, income or other
funds received and expenses or other
payments, from the date of the first
violation alleged against that respond-
ent in the order instituting pro-
ceedings, or such later date as specified
by the Commission or a hearing officer,
to the date of the order requiring the
disclosure statement to be filed. By
order, the Commission or the hearing
officer may prescribe the use of the
Disclosure of Assets and Financial In-
formation Form (see Form D–A at
§ 209.1 of this chapter) or any other
form, may specify other time periods
for which disclosure is required, and
may require such other information as
deemed necessary to evaluate a claim
of inability to pay.

(c) Confidentiality. Any respondent
submitting financial information pur-
suant to this section or § 201.410(c) may
make a motion, pursuant to § 201.322,
for the issuance of a protective order
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against disclosure of the information
submitted to the public or to any par-
ties other than the Division of Enforce-
ment. Prior to a ruling on the motion,
no party receiving information as to
which a motion for a protective order
has been made may transfer or convey
the information to any other person
without the prior permission of the
Commission or the hearing officer.

(d) Service required. Notwithstanding
any provision of § 201.322, a copy of the
financial disclosure statement shall be
served on the Division of Enforcement.

(e) Failure to file required financial in-
formation: sanction. Any respondent
who, after making a claim of inability
to pay either disgorgement, interest or
a penalty, fails to file a financial dis-
closure statement when such a filing
has been ordered or is required by rule
may, in the discretion of the Commis-
sion or the hearing officer, be deemed
to have waived the claim of inability
to pay. No sanction pursuant to
§§ 201.155 or 201.180 shall be imposed for
a failure to file such a statement.

INFORMAL PROCEDURES AND SUPPLE-
MENTARY INFORMATION CONCERNING
ADJUDICATORY PROCEEDINGS

§ 201.900 Informal Procedures and
Supplementary Information Con-
cerning Adjudicatory Proceedings.

(a) Guidelines for the timely completion
of proceedings.(1) Timely resolution of
adjudicatory proceedings is one factor
in assessing the effectiveness of the ad-
judicatory program in protecting in-
vestors, promoting public confidence in
the securities markets and assuring re-
spondents a fair hearing. Establish-
ment of guidelines for the timely com-
pletion of key phases of contested ad-
ministrative proceedings provides a
standard for both the Commission and
the public to gauge the Commission’s
adjudicatory program on this criterion.
The Commission has directed that, to
the extent possible:

(i) An administrative law judge’s ini-
tial decision should be filed with the
Secretary within 10 months of issuance
of the order instituting proceedings.

(ii) A decision by the Commission on
review of an interlocutory matter
should be completed within 45 days of
the date set for filing the final brief on
the matter submitted for review.

(iii) A decision by the Commission on
a motion to stay a decision that has al-
ready taken effect or that will take ef-
fect within five days of the filing of the
motion, should be issued within five
days of the date set for filing of the op-
position to the motion for a stay. If the
decision complained of has not taken
effect, the Commission’s decision
should be issued within 45 days of the
date set for filing of the opposition to
the motion for a stay.

(iv) A decision by the Commission
with respect to an appeal from the ini-
tial decision of a hearing officer, a re-
view of a determination by a self-regu-
latory organization, or a remand of a
prior Commission decision by a court
of appeals should be issued within 11
months from the date the petition for
review, application for review, or man-
date of the court is filed.

(2) The guidelines in this paragraph
(a) do not create a requirement that
each portion of a proceeding or the en-
tire proceeding be completed within
the periods described. Among other
reasons, a proceeding at either the
hearing stage or on review by the Com-
mission may require additional time
because it is unusually complex or be-
cause the record is exceptionally long.
In addition, fairness is enhanced if the
Commission’s deliberative process is
not constrained by an inflexible sched-
ule. In some proceedings, deliberation
may be delayed by the need to consider
more urgent matters, to permit the
preparation of dissenting opinions, or
for other good cause. The guidelines
will be used by the Commission as one
of several criteria in monitoring and
evaluating its adjudicatory program.
The guidelines will be examined peri-
odically, and, if necessary, readjusted
in light of changes in the pending case-
load and the available level of staff re-
sources.

(b) Reports to the Commission on pend-
ing cases. The administrative law
judges, the Secretary and the General
Counsel have each been delegated au-
thority to issue certain orders or adju-
dicate certain proceedings. See 17 CFR
200.30–1 et seq. Proceedings are also as-
signed to the General Counsel for the
preparation of a proposed order or
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opinion which will then be rec-
ommended to the Commission for con-
sideration. In order to improve ac-
countability by and to the Commission
for management of the docket, the
Commission has directed that con-
fidential status reports with respect to
all filed adjudicatory proceedings shall
be made periodically to the Commis-
sion. These reports will be made
through the Secretary, with a min-
imum frequency established by the
Commission. In connection with these
periodic reports, if a proceeding as-
signed to an administrative law judge
or pending before the Commission has
not been concluded within 30 days of
the guidelines established in paragraph
(a) of this section, the Chief Adminis-
trative Law Judge or the General
Counsel, respectively, shall specifically
apprise the Commission of that fact,
and shall describe the procedural pos-
ture of the case, project an estimated
date for conclusion of the proceeding,
and provide such other information as
is necessary to enable the Commission
to determine whether additional steps
are necessary to reach a fair and time-
ly resolution of the matter.

(c) Publication of information con-
cerning the pending case docket. Ongoing
disclosure of information about the ad-
judication program caseload increases
awareness of the importance of the pro-
gram, facilitates oversight of the pro-
gram and promotes confidence in the
efficiency and fairness of the program
by investors, securities industry par-
ticipants, self-regulatory organizations
and other members of the public. The
Commission has directed the Secretary
to publish in the SEC Docket in the first
and seventh months of each fiscal year
summary statistical information about
the status of pending adjudicatory pro-
ceedings and changes in the Commis-
sion’s caseload over the prior six
months. The report will include the
number of cases pending before the ad-
ministrative law judges and the Com-
mission at the beginning and end of the
six-month period. The report will also
show increases in the caseload arising
from new cases being instituted, ap-
pealed or remanded to the Commission
and decreases in the caseload arising
from the disposition of proceedings by
issuance of initial decisions, issuance

of final decisions issued on appeal of
initial decisions, other dispositions of
appeals of initial decisions, final deci-
sions on review of self-regulatory orga-
nization determinations, other disposi-
tions on review of self-regulatory orga-
nization determinations, and decisions
with respect to stays or interlocutory
motions. For each category of decision,
the report shall also show the median
age of the cases at the time of the deci-
sion and the number of cases decided
within the guidelines for the timely
completion of adjudicatory pro-
ceedings.

TABLE I TO SUBPART D—ADVERSARY
ADJUDICATIONS CONDUCTED BY THE
COMMISSION UNDER 5 U.S.C. 554

SECURITIES EXCHANGE ACT OF 1934

Section 11A(b)(6), 15 U.S.C. 78k–1(b)(6) (sus-
pension or revocation of registration, or cen-
sure of a securities information processor).

Section 11A(c)(3)(A), 15 U.S.C. 78k–
1(c)(3)(A) (prohibition of transactions by bro-
kers and dealers in registered securities
other than on a national securities ex-
change).

Section 12(j), 15 U.S.C. 78l(j) (suspensions of
effective date or revocation of registration of
a security).

Section 15(b)(4), 15 U.S.C. 78o(b)(4) (suspen-
sion or revocation of registration, or censure
of a broker or dealer).

Section 15(b)(6)(A), 15 U.S.C. 78o(b)(6)(A)
(censure, suspension or bar an associate of a
broker or a dealer).

Section 15B(c)(2), 15 U.S.C. 78o–4(c)(2) (sus-
pension or revocation of registration, or cen-
sure of a municipal securities dealer).

Section 15B(c)(4), 15 U.S.C. 78o–4(c)(4) (cen-
sure, suspension or bar of an associate of a
municipal securities broker or dealer).

Section 15B(c)(8), 15 U.S.C. 78o–4(c)(8) (re-
moval or censure of member of the Munic-
ipal Securities Rulemaking Board).

Section 15C(c)(1)(A), 15 U.S.C. 78o–5(c)(1)(A)
(suspension or revocation of registration, or
censure of a government securities broker or
dealer).

Section 15C(c)(1)(C), 15 U.S.C. 78o–5(c)(1)(C)
(censure, suspension or bar of an associate of
a government securities broker or dealer).

Section 17A(c)(3), 15 U.S.C. 78q–1(c)(3) (deny
registration, censure, place limitation on,
suspend, or revoke registration of a transfer
agent).

Section 17A(c)(4)(C), 15 U.S.C. 78q–1(c)(4)(C)
(censure, place limitations on, suspend or
bar certain persons associated or seeking to
associate with a transfer agent).
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Section 19(h)(1), 15 U.S.C. 78s(h)(1) (suspen-
sion or revocation of registration, or censure
of a self-regulatory organization).

Section 19(h)(2), 15 U.S.C. 78s(h)(2) (suspen-
sion or expulsion of a member of a self-regu-
latory organization).

Section 19(h)(3), 15 U.S.C. 78s(h)(3) (suspen-
sion or bar of a person from being associated
with a national securities exchange or reg-
istered securities association).

Section 19(h)(4), 15 U.S.C. 78s(h)(4) (re-
moval or censure of a director or officer of a
self-regulatory organization).

Section 21B(a), 15 U.S.C. 78u–2(a) (imposi-
tion of civil penalties against any person for
violation of the federal securities laws).

INVESTMENT COMPANY ACT OF 1940

Section 9(d)(1), 15 U.S.C. 80a–9(d)(1) (impo-
sition of civil penalties against any person
for violation of the federal securities laws).

INVESTMENT ADVISERS ACT OF 1940

Section 203(e), 15 U.S.C. 80b–3(e) (suspen-
sion or revocation of registration, or censure
of an investment adviser).

Section 203(f), 15 U.S.C. 80b–3(f) (censure,
suspension, or bar of an associate of an in-
vestment adviser).

Section 203(i)(1), 15 U.S.C. 80b–3(i)(1) (impo-
sition of civil penalties against any person
for violation of the federal securities laws).

TABLE II TO SUBPART D—CROSS-REF-
ERENCE SHOWING LOCATION OF
RULES OF PRACTICE ADOPTED IN 1955
WITH FORMER RULES OF PRACTICE,
RELATED RULES, AND STATUTORY
PROVISIONS

New rules (17 CFR 201) Former rules/Act §

100 ......................................... 1.
101 ......................................... none.
102 ......................................... 2.
102(d)(4) ................................ none.
103(a)–(c) .............................. none.
104 ......................................... 5.
110 ......................................... 11(b).
111 ......................................... 11(d)–(e), 16(g).
112 ......................................... 11(c).
120 ......................................... 5 U.S.C. 554(d).
121 ......................................... 5 U.S.C. 554(d).
140(a) .................................... 22(h).
140(b)–(c) .............................. 22(k).
141(a) .................................... 6(a), (b), (f).
141(b) .................................... 23(d).
150(a) .................................... 23(a).
150(b) .................................... 2(d), (h).
150(c) ..................................... 23(b).
150(d) .................................... 23(c).
151 ......................................... 12(b), 22(a).
152(a)–(e) .............................. 22(a)–(h).
152(f) ..................................... 20(d).
153 ......................................... 7(f).
154 ......................................... 11(e).
155 ......................................... 12(d).
160 ......................................... 22(j), 23(b).
161 ......................................... 13.
180(a) .................................... 2(f).

New rules (17 CFR 201) Former rules/Act §

180(b)–(c) .............................. none.
190 ......................................... 25.
191 ......................................... 27, 28.
192 ......................................... 4.
193 ......................................... 29.
200(a)(1) ................................ 6(a), (b).
200(a)(2) ................................ 6(f).
200(b), (c) .............................. 6(a), (b).
200(d) .................................... 6(d).
200(e) .................................... 6(c).
201 ......................................... 10.
202 ......................................... 8(b), (c).
210 ......................................... 9.
220 ......................................... 7(a)–(e).
221(a)–(c), (e) ........................ 8(d)
221(d) .................................... none.
221(f) ..................................... 6(e).
222(a) .................................... 8(d).
222(b) .................................... none.
230 ......................................... none.
231(a) .................................... 11–1.
231(b) .................................... none.
232(a)–(d) .............................. 14(b).
232(e)–(f) ............................... 14(b)(2), (c).
233 ......................................... 15(a)–(e).
234 ......................................... 15(g).
235 ......................................... 15(f).
240 ......................................... 8(a).
250 ......................................... 11(e).
300 ......................................... 11(a)–(b).
301 ......................................... 11(b).
302(a) .................................... 11(f).
302(b) .................................... 25(d).
302(c) ..................................... 20(c).
310 ......................................... 6(e).
320 ......................................... 14(a).
321(a) .................................... 11(e).
321(b) .................................... none.
322 ......................................... none.
323 ......................................... 14(d).
324 ......................................... none.
325 ......................................... 14(a).
326 ......................................... 14(a).
340 ......................................... 16(d)–(e).
350 ......................................... 20(a)–(b).
351 ......................................... 20(a)(4).
360(a) .................................... 16(b).
360(b) .................................... 16(a).
360(c) ..................................... 16(f).
360(d), (e) .............................. 17(f).
400 ......................................... 12(a).
401 ......................................... 12(c).
401(d)(2) ................................ 15 U.S.C. 78s(d)(2).
410(a) .................................... 17(a).
410(b) .................................... 17(b).
410(c) ..................................... none.
410(d) .................................... none.
410(e) .................................... 17(h).
411(a) .................................... 17(g)(2).
411(b) .................................... 17(d).
411(c) ..................................... 17(c).
411(d) .................................... 17(g)(1).
411(e) .................................... 17(d).
411(f) ..................................... 17(g)(3).
420(a), (b), (d) ....................... 17 CFR 240.19d–3(b).
420(c) ..................................... 15 U.S.C. 78s(d)(2).
420(d) .................................... 58.
421(a) .................................... 15 U.S.C. 78s(e)–(f).
421(b)–(c) .............................. none.
430 ......................................... 26(a), (c).
431(a) .................................... none.
431(b) .................................... 26(b).
431(c) ..................................... 26(d).
431(d)–(f) ............................... 26(e).
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New rules (17 CFR 201) Former rules/Act §

450(a) .................................... 17(e).
450(b) .................................... 18, 17 CFR 240.19d–3(c)–

(g).
450(c) ..................................... 22(d).
451 ......................................... 21.
452 ......................................... 21(d).
460 ......................................... 20, 21(c).
470 ......................................... 21(e).
490 ......................................... 23(e).
500 ......................................... none.
510 ......................................... none.
511 ......................................... none.
512 ......................................... none.
513 ......................................... none.
514 ......................................... none.
520 ......................................... none.
521 ......................................... none.
522 ......................................... none.
524 ......................................... none.
530 ......................................... 19.
531 ......................................... none.
540 ......................................... none.
550 ......................................... 17 CFR 202.8.
600 ......................................... none.
601 ......................................... none.
610 ......................................... none.
611 ......................................... none.
612 ......................................... none.
613 ......................................... none.
614 ......................................... none.
620 ......................................... none.
630 ......................................... none.
900 ......................................... none.

TABLE III TO SUBPART D—CROSS-REF-
ERENCE TABLE SHOWING LOCATION
OF FORMER RULES OF PRACTICE AND
RELATED RULES WITH RULES OF
PRACTICE ADOPTED IN 1995

Former rules New rules (17 CFR 201)

1 ............................................. 100.
2 ............................................. 102.
2(d), (h) .................................. 150(b).
2(f) ......................................... 180(a).
3 [reserved] ............................ n/a.
4 ............................................. 192.
5 ............................................. 104.
6(a) ........................................ 200(b).
6(a),(b),(f) ............................... 141(a).
6(a), (b) .................................. 200(a)(1).
6(b) ........................................ 200(c).
6(c), (d) .................................. 200(d), (e).
6(e) ........................................ 221(f), 310.
6(f) ......................................... 200(a)(2).
7(a)–(e) .................................. 220.
7(f) ......................................... 153.
8(a) ........................................ 240.
8(b)–(c) .................................. 202.
8(d) ........................................ 221, 222(a).
9 ............................................. 210.
10 ........................................... 201.
11(a)–(b) ................................ 300.
11(b) ...................................... 110, 301.
11(c) ....................................... 112.
11(d), (e) ................................ 111.
11(e) ...................................... 154, 250, 321(a).
11(f) ....................................... 302(a).
11–1 ....................................... 231(a).
12(a) ...................................... 400.
12(b) ...................................... 151(c).

Former rules New rules (17 CFR 201)

12(c) ....................................... 401.
12(d) ...................................... 155.
13 ........................................... 161.
14(a) ...................................... 320, 325, 326.
14(b) ...................................... 232(a)–(d).
14(b)(2), (c) ............................ 232(e)–(f).
14(d) ...................................... 323.
15(a)–(e) ................................ 233.
15(f) ....................................... 235.
15(g) ...................................... 234.
16(a) ...................................... 360(b).
16(b) ...................................... 360(a).
16(c) [reserved] ..................... n/a.
16(d)–(e) ................................ 340.
16(f) ....................................... 351, 360(c).
16(g) ...................................... 111.
17(a) ...................................... 410(a).
17(b) ...................................... 410(b).
17(c) ....................................... 411(c).
17(d) ...................................... 411(b), (e).
17(e) ...................................... 450(a), (d).
17(f) ....................................... 360(d), (e).
17(g) ...................................... 411(d), (a), (f).
17(h) ...................................... 410(e).
18 ........................................... 450(b).
19 ........................................... 530.
20(a)–(b) ................................ 350, 351, 460.
20(c) ....................................... 302(c).
20(d) ...................................... 152(f).
21 ........................................... 451.
21(c) ....................................... 460.
21(d) ...................................... 452.
21(e) ...................................... 470.
22(a) ...................................... 151(a)–(c), 152.
22(b) [reserved] ..................... n/a.
22(c) ....................................... 152(d).
22(d) ...................................... 152(e), 450(c).
22(e)–(g) ................................ 152(a)–(c).
22(h) ...................................... 140(a).
22(i) ........................................ none.
22(j), (k) ................................. 160, 140(c).
22(k) ....................................... 140(b).
23(a) ...................................... 150(a).
23(b) ...................................... 150(c), 160.
23(c) ....................................... 150(d).
23(d) ...................................... 141(b).
23(e) ...................................... 490.
24 ........................................... 17 CFR 228.10(f), 17 CFR

229.10(d).
25 ........................................... 190.
25(d) ...................................... 302(b).
26(a), (c) ................................ 430.
26(b) ...................................... 431(b).
26(d) ...................................... 431(c).
26(e) ...................................... 431(d)–(f).
27 ........................................... 191.
28 ........................................... 191.
29 ........................................... 193.
17 CFR 202.8 ........................ 550.
17 CFR 240.19d–2 ................ 401(a)–(b), (d).
17 CFR 240.19d–3(a) ............ 420,421.
17 CFR 240.19d–3(b) ............ 420(a), (b), (d).
17 CFR 240.19d–3(c)–(d) ..... 450, 180(c).
17 CFR 240.19d–3(e) ............ 452.
17 CFR 240.19d–3(f) ............. 451.
17 CFR 240.19d–3(g) ............ 100.

Subpart E—Adjustment of Civil
Monetary Penalties

AUTHORITY: Pub. L. 104–134, 110 Stat. 1321.
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SOURCE: 61 FR 57774, Nov. 8, 1996, unless
otherwise noted.

§ 201.1001 Adjustment of civil mone-
tary penalties—1996.

As required by the Debt Collection
Improvement Act of 1996, the max-
imum amounts of all civil monetary
penalties under the Securities Act of
1933, the Securities Exchange Act of
1934, the Investment Company Act of
1940, and the Investment Advisers Act
of 1940 are adjusted for inflation in ac-
cordance with Table I to this subpart.
The adjustments set forth in Table I
apply to violations occurring after De-
cember 9, 1996 and before February 2,
2001.

[66 FR 8762, Feb. 2, 2001]

§ 201.1002 Adjustment of civil mone-
tary penalties—2001.

As required by the Debt Collection
Improvement Act of 1996, the max-
imum amounts of all civil monetary
penalties under the Securities Act of
1933, the Securities Exchange Act of
1934, the Investment Company Act of
1940, and the Investment Advisers Act
of 1940 are adjusted for inflation in ac-
cordance with Table II to this subpart.
The adjustments set forth in Table II
apply to violations occurring after Feb-
ruary 2, 2001.

[66 FR 8762, Feb. 2, 2001]

TABLE 1 TO SUBPART E—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS

U.S. code citation Civil monetary penalty description

Year pen-
alty amount
was last set

by law

Original statu-
tory maximum

penalty
amount

Adjusted max-
imum penalty

amount

SECURITIES AND
EXCHANGE
COMMISSION:

15 USC 77t(d) FOR NATURAL PERSON ................................................ 1990 $5,000 $5,500
FOR ANY OTHER PERSON ............................................ 1990 50,000 55,000
FOR NATURAL PERSON/FRAUD ................................... 1990 50,000 55,000
FOR ANY OTHER PERSON/FRAUD ............................... 1990 250,000 275,000
FOR NATURAL PERSON/SUBSTANTIAL LOSSES OR

RISK OF LOSSES TO OTHERS.
1990 100,000 110,000

FOR ANY OTHER PERSON/SUBSTANTIAL LOSSES
OR RISK OF LOSSES TO OTHERS.

1990 500,000 550,000

15 USC 78ff(b) EXCHANGE ACT/FAILURE TO FILE INFORMATION
DOCUMENTS, REPORTS.

1936 100 110

15 USC
78ff(c)(1)(B).

FOREIGN CORRUPT PRACTICES—ANY ISSUER ........ 1988 10,000 11,000

15 USC
78ff(c)(2)(C).

FOREIGN CORRUPT PRACTICES—ANY AGENT OR
STOCKHOLDER ACTING ON BEHALF OF ISSUER.

1988 10,000 11,000

15 USC 78u–
1(a)(3).

INSIDER TRADING—CONTROLLING PERSONS .......... 1988 1,000,000 1,100,000

15 USC 78u–2 FOR NATURAL PERSON ................................................ 1990 5,000 5,500
FOR ANY OTHER PERSON ............................................ 1990 50,000 55,000
FOR NATURAL PERSON/FRAUD ................................... 1990 50,000 55,000
FOR ANY OTHER PERSON/FRAUD ............................... 1990 250,000 275,000
FOR NATURAL PERSON/SUBSTANTIAL LOSSES TO

OTHERS/GAINS TO SELF.
1990 100,000 110,000

FOR ANY OTHER PERSONS/SUBSTANTIAL LOSSES
TO OTHERS/GAIN TO SELF.

1990 500,000 550,000

15 USC
78u(d)(3).

FOR NATURAL PERSON ................................................ 1990 5,000 5,500

FOR ANY OTHER PERSON ............................................ 1990 50,000 55,000
FOR NATURAL PERSON/FRAUD ................................... 1990 50,000 55,000
FOR ANY OTHER PERSON/FRAUD ............................... 1990 250,000 275,000
FOR NATURAL PERSON/SUBSTANTIAL LOSSES OR

RISK OF LOSSES TO OTHERS.
1990 100,000 110,000

FOR ANY OTHER PERSON/SUBSTANTIAL LOSSES
OR RISK OF LOSSES TO OTHERS.

1990 500,000 550,000

15 USC 80a–
9(d).

FOR NATURAL PERSON ................................................ 1990 5,000 5,500

FOR ANY OTHER PERSON ............................................ 1990 50,000 55,000
FOR NATURAL PERSON/FRAUD ................................... 1990 50,000 55,000
FOR ANY OTHER PERSON/FRAUD ............................... 1990 250,000 275,000
FOR NATURAL PERSON/SUBSTANTIAL LOSSES TO

OTHERS/GAINS TO SELF.
1990 100,000 110,000
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U.S. code citation Civil monetary penalty description

Year pen-
alty amount
was last set

by law

Original statu-
tory maximum

penalty
amount

Adjusted max-
imum penalty

amount

FOR ANY OTHER PERSON/SUBSTANTIAL LOSSES
TO OTHER/GAINS TO SELF.

1990 500,000 550,000

15 USC 80a–
41(e).

FOR NATURAL PERSON ................................................ 1990 5,000 5,500

FOR ANY OTHER PERSON ............................................ 1990 50,000 55,000
FOR NATURAL PERSON/FRAUD ................................... 1990 50,000 55,000
FOR ANY OTHER PERSON/FRAUD ............................... 1990 250,000 275,000
FOR NATURAL PERSON/SUBSTANTIAL LOSSES OR

RISK OF LOSSES TO OTHERS.
1990 100,000 110,000

FOR ANY OTHER PERSON/SUBSTANTIAL LOSSES
OR RISK OF LOSSES TO OTHERS.

1990 500,000 550,000

15 USC 80b–
3(i).

FOR NATURAL PERSON ................................................ 1990 5,000 5,500

FOR ANY OTHER PERSON ............................................ 1990 50,000 55,000
FOR NATURAL PERSON/FRAUD ................................... 1990 50,000 55,000
FOR ANY OTHER PERSON/FRAUD ............................... 1990 250,000 275,000
FOR NATURAL PERSON/SUBSTANTIAL LOSSES TO

OTHERS/GAIN TO SELF.
1990 100,000 110,000

FOR ANY OTHER PERSON/SUBSTANTIAL LOSSES
TO OTHERS/GAIN TO SELF.

1990 500,000 550,000

15 USC 80b–
9(e).

FOR NATURAL PERSON ................................................ 1990 5,000 5,500

FOR ANY OTHER PERSON ............................................ 1990 50,000 55,000
FOR NATURAL PERSON/FRAUD ................................... 1990 50,000 55,000
FOR ANY OTHER PERSON/FRAUD ............................... 1990 250,000 275,000
FOR NATURAL PERSON/SUBSTANTIAL LOSSES OR

RISK OF LOSSES TO OTHERS.
1990 100,000 110,000

FOR ANY OTHER PERSON/SUBSTANTIAL LOSSES
OR RISK OF LOSSES TO OTHERS.

1990 500,000 550,000

TABLE II TO SUBPART E—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS

U.S. Code citation Civil monetary penalty description

Year pen-
alty amount

was last
adjusted

Maximum
penalty
amount
pursuant
to 1996

adjustment

Adjusted
maximum
penalty
amount

Securities and Exchange Commis-
sion:

15 USC 77t(d) .......................... For natural person ........................................... 1996 $5,500 $6,500
For any other person ....................................... 1996 55,000 60,000
For natural person/fraud .................................. 1996 55,000 60,000
For any other person/fraud .............................. 1996 275,000 300,000
For natural person/substantial losses or risk

of losses to others.
1996 110,000 120,000

For any other person/substantial losses or
risk of losses to others.

1996 550,000 600,000

15 USC 78ff(b) ......................... Exchange Act/failure to file information docu-
ments, reports.

1996 110 110

15 USC 78ff(c)(1)(B) ................ Foreign Corrupt Practices—any issuer ........... 1996 11,000 11,000
15 USC 78ff(c)(2)(C) ............... Foreign Corrupt Practices—any agent or

stockholder acting on behalf of issuer.
1996 11,000 11,000

15 USC 78u–1(a)(3) ................ Insider Trading—controlling person ................. 1996 1,100,000 1,200,000
15 USC 78u–2 ......................... For natural person ........................................... 1996 5,500 6,500

For any other person ....................................... 1996 55,000 60,000
For natural person/fraud .................................. 1996 55,000 60,000
For any other person/fraud .............................. 1996 275,000 300,000
For natural person/substantial losses to oth-

ers/gains to self.
1996 110,000 120,000

For any other person/substantial losses to
others/gain to self.

1996 550,000 600,000

15 USC 78u(d)(3) .................... For natural person ........................................... 1996 5,500 6,500
For any other person ....................................... 1996 55,000 60,000
For natural person/fraud .................................. 1996 55,000 60,000
For any other person/fraud .............................. 1996 275,000 300,000
For natural person/substantial losses or risk

of losses to others.
1996 110,000 120,000

For any other person/substantial losses or
risk of losses to others.

1996 550,000 600,000
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TABLE II TO SUBPART E—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued

U.S. Code citation Civil monetary penalty description

Year pen-
alty amount

was last
adjusted

Maximum
penalty
amount
pursuant
to 1996

adjustment

Adjusted
maximum
penalty
amount

15 USC 80a–9(d) ..................... For natural person ........................................... 1996 5,500 $6,500
For any other person ....................................... 1996 55,000 60,000
For natural person/fraud .................................. 1996 55,000 60,000
For any other person/fraud .............................. 1996 275,000 300,000
For natural person/substantial losses to oth-

ers/gains to self.
1996 110,000 120,000

For any other person/substantial losses to
others/gain to self.

1996 550,000 600,000

15 USC 80a–41(e) .................. For natural person ........................................... 1996 5,500 6,500
For any other person ....................................... 1996 55,000 60,000
For natural person/fraud .................................. 1996 55,000 60,000
For any other person/fraud .............................. 1996 275,000 300,000
For natural person/substantial losses or risk

of losses to others.
1996 110,000 120,000

For any other person/substantial losses or
risk of losses to others.

1996 550,000 600,000

15 USC 80b–3(i) ...................... For natural person ........................................... 1996 5,500 6,500
For any other person ....................................... 1996 55,000 60,000
For natural person/fraud .................................. 1996 55,000 60,000
For any other person/fraud .............................. 1996 275,000 300,000
For natural person/substantial losses to oth-

ers/gains to self.
1996 110,000 120,000

For any other person/substantial losses to
others/gain to self.

1996 550,000 600,000

15 USC 80b–9(e) ..................... For natural person ........................................... 1996 5,500 6,500
For any other person ....................................... 1996 55,000 60,000
For natural person/fraud .................................. 1996 55,000 60,000
For any other person/fraud .............................. 1996 275,000 300,000
For natural person/substantial losses or risk

of losses to others.
1996 110,000 120,000

For any other person/substantial losses or
risk of losses to others.

1996 550,000 600,000

[66 FR 8762, Feb. 2, 2001]

PART 202—INFORMAL AND OTHER
PROCEDURES

Sec.
202.1 General.
202.2 Pre-filing assistance and interpreta-

tive advice.
202.3 Processing of filings.
202.3a Instructions for filing fees.
202.4 Facilitating administrative hearings.
202.5 Enforcement activities.
202.6 Adoption, revision and rescission of

rules and regulations of general applica-
tion.

202.7 Submittals.
202.8 Small entity compliance guides.
202.9 Small entity enforcement penalty re-

duction policy.

AUTHORITY: 15 U.S.C. 77s, 77t, 78d-1, 78u,
78w, 78ll(d), 79r, 79t, 77sss, 77uuu, 80a-37, 80a-
41, 80b-9, and 80b-11, unless otherwise noted.

Section 202.5 is also issued under sec. 20, 48
Stat. 86, sec. 21, 48 Stat. 899, sec. 18, 49 Stat.
831, sec. 321, 53 Stat. 1174, sec. 1, 76 Stat. 394,

15 U.S.C. 77t, 78u, 79r, 77uuu, 80a–4l, 80b–9,
78d–1.

Section 202.9 is also issued under section
223, 110 Stat. 859 (Mar. 29, 1996).9

SOURCE: 25 FR 6736, July 15, 1960, unless
otherwise noted.

§ 202.1 General.

(a) The statutes administered by the
Commission provide generally (1) for
the filing with it of certain statements,
such as registration statements, peri-
odic and ownership reports, and proxy
solicitation material, and for the filing
of certain plans of reorganization, ap-
plications and declarations seeking
Commission approvals; (2) for Commis-
sion determination through formal pro-
cedures of matters initiated by private
parties or by the Commission; (3) for
the investigation and examination of
persons and records where necessary to
carry out the purposes of the statutes
and for enforcement of statutory provi-
sions; and (4) for the adoption of rules
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and regulations where necessary to ef-
fectuate the purposes of the statutes.

(b) In addition to the Commission’s
rules of practice set forth in part 201 of
this chapter, the Commission has pro-
mulgated rules and regulations pursu-
ant to the several statutes it admin-
isters (parts 230, 240, 250, 260, 270 and 275
of this chapter). These parts contain
substantive provisions and include as
well numerous provisions detailing the
procedure for meeting specific stand-
ards embodied in the statutes. The
Commission’s rules and regulations
under each of the statutes are available
in pamphlet form upon request to the
Superintendent of Documents, U.S.
Government Printing Office, Wash-
ington, DC 20402.

(c) The statutes and the published
rules, regulations and forms there-
under prescribe the course and method
of formal procedures to be followed in
Commission proceedings. These are
supplemented where feasible by certain
informal procedures designed to aid the
public and facilitate the execution of
the Commission’s functions. There fol-
lows a brief description of procedures
generally followed by the Commission
which have not been formalized in
rules.

(d) The informal procedures of the
Commission are largely concerned with
the rendering of advice and assistance
by the Commission’s staff to members
of the public dealing with the Commis-
sion. While opinions expressed by mem-
bers of the staff do not constitute an
official expression of the Commission’s
views, they represent the views of per-
sons who are continuously working
with the provisions of the statute in-
volved. And any statement by the di-
rector, associate director, assistant di-
rector, chief accountant, chief counsel,
or chief financial analyst of a division
can be relied upon as representing the
views of that division. In certain in-
stances an informal statement of the
views of the Commission may be ob-
tained. The staff, upon request or on
its own motion, will generally present
questions to the Commission which in-
volve matters of substantial impor-
tance and where the issues are novel or
highly complex, although the granting
of a request for an informal statement

by the Commission is entirely within
its discretion.

§ 202.2 Pre-filing assistance and inter-
pretative advice.

The staff of the Commission renders
interpretative and advisory assistance
to members of the general public, pro-
spective registrants, applicants and de-
clarants. For example, persons having
a question regarding the availability of
an exemption may secure informal ad-
ministrative interpretations of the ap-
plicable statute or rule as they relate
to the particular facts and cir-
cumstances presented. Similarly, per-
sons contemplating filings with the
Commission may receive advice of a
general nature as to the preparation
thereof, including information as to
the forms to be used and the scope of
the items contained in the forms. In-
quiries may be directed to an appro-
priate officer of the Commission’s
staff. In addition, informal discussions
with members of the staff may be ar-
ranged whenever feasible, at the Com-
mission’s central office or, except in
connection with matters under the
Public Utility Holding Company Act of
1935 and certain matters under the In-
vestment Company Act of 1940, at one
of its regional or district offices.

[25 FR 6736, July 15, 1960, as amended at 59
FR 5945, Feb. 9, 1994]

§ 202.3 Processing of filings.
(a) Registration statements, proxy

statements, letters of notification,
periodic reports, applications for quali-
fication of indentures, and similar doc-
uments filed with the Commission
under the Securities Act of 1933 and the
Trust Indenture Act of 1939, and cer-
tain filings under the Securities Ex-
change Act of 1934 and the Public Util-
ity Holding Company Act of 1935 are
routed to the Division of Corporation
Finance, which passes initially on the
adequacy of disclosure and rec-
ommends the initial action to be
taken. If the filing appears to afford in-
adequate disclosure, as for example
through omission of material informa-
tion or through violation of accepted
accounting principles and practices,
the usual practice is to bring the defi-
ciency to the attention of the person
who filed the document by letter from
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the Assistant Director assigned super-
vision over the particular filing, and to
afford a reasonable opportunity to dis-
cuss the matter and make the nec-
essary corrections. This informal pro-
cedure is not generally employed when
the deficiencies appear to stem from
careless disregard of the statutes and
rules or a deliberate attempt to con-
ceal or mislead or where the Commis-
sion deems formal proceedings nec-
essary in the public interest. If an elec-
tronic filing is not prepared in accord-
ance with the requirements of the cur-
rent EDGAR Filer Manual, the filing
may be suspended and the filer so noti-
fied. Reasonable opportunity will be af-
forded the filer to make the necessary
corrections or resubmit the filing as
needed. Where it appears that the filing
affords adequate disclosure, accelera-
tion of its effectiveness when appro-
priate normally will be granted. A
similar procedure is followed with re-
spect to filings under the Investment
Company Act of 1940 and certain filings
relating to investment companies
under the Securities Act of 1933, the
Securities Exchange Act of 1934, and
the Trust Indenture Act of 1939, which
are routed to the Division of Invest-
ment Management, and filings under
the Public Utility Holding Company
Act of 1935 which are also routed to the
Division of Investment Management. A
similar procedure is also followed in
the Commission’s Regional Offices
with respect to registration statements
on Forms SB–1 and SB–2 (17 CFR 239.9
and 239.10) and related filings under the
Trust Indenture Act of 1939.

(b)(1) Applications for registration as
brokers, dealers, investment advisers,
municipal securities dealers and trans-
fer agents are submitted to the Office
of Filings and Information Services
where they are examined to determine
whether all necessary information has
been supplied and whether all required
financial statements and other docu-
ments have been furnished in proper
form. Defective applications may be re-
turned with a request for correction or
held until corrected before being ac-
cepted as a filing. The files of the Com-
mission and other sources of informa-
tion are considered to determine
whether any person connected with the
applicant appears to have engaged in

activities which would warrant com-
mencement of proceedings on the ques-
tion of denial of registration. The staff
confers with applicants and makes sug-
gestions in appropriate cases for
amendments and supplemental infor-
mation. Where it appears appropriate
in the public interest and where a basis
therefore exists, denial proceedings
may be instituted. Within 45 days of
the date of the filing of a broker-deal-
er, investment adviser or municipal se-
curities dealer application (or within
such longer period as to which the ap-
plicant consents), the Commission
shall by order grant registration or in-
stitute proceedings to determine
whether registration should be denied.
An application for registration as a
transfer agent shall become effective
within 30 days after receipt of the ap-
plication (or within such shorter period
as the Commission may determine).
The Office of Filings and Information
Services is also responsible for the
processing and substantive examina-
tion of statements of beneficial owner-
ship of securities and changes in such
ownership filed under the Securities
Exchange Act of 1934, the Public Util-
ity Holding Company Act of 1935, and
the Investment Company Act of 1940,
and for the examination of reports filed
pursuant to § 230.144 of this chapter.

(2) Applications for registration as
national securities exchanges, or ex-
emption from registration as ex-
changes by reason of such exchanges’
limited volume of transactions filed
with the Commission are routed to the
Division of Market Regulation, which
examines these applications to deter-
mine whether all necessary informa-
tion has been supplied and whether all
required financial statements and
other documents have been furnished
in proper form. Defective applications
may be returned with a request for cor-
rection or held until corrected before
being accepted as a filing. The files of
the Commission and other sources of
information are considered to deter-
mine whether any person connected
with the applicant appears to have en-
gaged in activities which would war-
rant commencement of proceedings on
the question of denial of registration.
The staff confers with applicants and
makes suggestions in appropriate cases
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for amendments and supplemental in-
formation. Where it appears appro-
priate in the public interest and where
a basis therefore exists, denial pro-
ceedings may be instituted. Within 90
days of the date of publication of a no-
tice of the filing of an application for
registration as a national securities ex-
change, or exemption from registration
by reason of such exchanges’ limited
volume of transactions (or within such
longer period as to which the applicant
consents), the Commission shall by
order grant registration, or institute
proceedings to determine whether reg-
istration should be denied as provided
in § 240.19(a)(1) of this chapter.

(15 U.S.C. 77a et seq., as amended by Pub. L.
94–29 (June 4, 1975); 11 U.S.C. 901, 1109(a))

[41 FR 44699, Oct. 12, 1976, as amended at 44
FR 21567, Apr. 10, 1979; 49 FR 12686, Mar. 30,
1984; 57 FR 18216, Apr. 29, 1992; 58 FR 15004,
Mar. 18, 1993; 59 FR 5945, Feb. 9, 1994; 63 FR
70916, Dec. 22, 1998; 64 FR 19451, April 21, 1999]

§ 202.3a Instructions for filing fees.
Payment of filing fees specified by

the following rules shall be made ac-
cording to the directions listed in this
part: § 230.111 (17 CFR 230.111), § 240.0–9
(17 CFR 240–0.9), § 260.7a-10 (17 CFR
260.7a-10), and § 270.0–8 (17 CFR 270.0–8).
All such fees payable by electronic fil-
ers (§ 232.11(e) of this chapter), includ-
ing those pertaining to documents filed
in paper pursuant to a hardship exemp-
tion, shall be remitted to the U.S.
Treasury designated lockbox deposi-
tory at the Mellon Bank in Pittsburgh,
Pennsylvania, by wire transfer, mail or
hand delivery. Fees payable by paper
filers may be either remitted to the
lockbox depository, or remitted di-
rectly to the Commission at 450 Fifth
Street NW., Washington DC 20549. Per-
sonal checks cannot be accepted for
payment of fees. To ensure proper post-
ing, all filers must include their as-
signed CIK account numbers on fee
payments. If a third party submits a
fee payment, the fee payment must
specify the account number to which
the fee is to be applied. Filing fees paid
pursuant to Section 6(b) of the Securi-
ties Act of 1933, including fees paid pur-
suant to section 24(f) of the Investment
Company Act of 1940 (15 U.S.C. 80a–
24(f)) or pursuant to Section 307(b) of
the Trust Indenture Act of 1939 should

be designated as ‘‘restricted,’’ except
that filing fees paid with respect to
registration statements filed pursuant
to Rule 462(b) (§ 230.462(b) of this chap-
ter) should be designated as ‘‘unre-
stricted.’’ Specific instructions on the
various methods of making fee pay-
ments to the lockbox depository are as
follows:

(a) Wire transfer: Those who wish to
wire fee payments may use any bank or
wire transfer service to initiate the
transaction. All remitters must follow
standard Federal Reserve instructions
to ensure that fees transferred are re-
ceived and identifiable. Specific infor-
mation required for transmission to
the Mellon Bank is listed below. Where
an item is in BOLDFACE TYPE, the entry
should be made exactly as indicated.
Where an item is in italics, the filer-
specific information should be in-
cluded.

(1) Receiving Bank’s ABA Number
(field two); 043000261

(2) Type Code (field three): 1040
(3) Name of registrant and name of

payor, if different (field nine): ORG=
registrant’s name/payor’s name (if dif-
ferent)

(4) Receiving Bank’s Name (field
ten): MELLONBANK

(5) Transaction Code (field eleven):
CTR/

(6) Beneficiary of payment (field
twelve): BNF=SEC/AC–9108739/WRE

(7) Reference for Beneficiary (field
thirteen): RFB=account number to
which the fee is to be applied

(8) Payment Details (field fourteen):
To designate funds as restricted:
OBI=R, Otherwise: OBI=N.

(b) Mail and hand delivery: Checks
and money orders are to be made pay-
able to the Securities and Exchange
Commission, omitting the name or
title of any official of the Commission.
The account number and a notation of
‘‘R’’ (restricted), as applicable, are to
be written on the front of the check or
money order. Fees transmitted by mail
must be addressed to the Securities
and Exchange Commission, Post Office
Box 360055M, Pittsburgh, Pennsylvania
15252. Fees that are hand delivered
must be brought to the Mellon Bank,
27th floor, Three Mellon Bank Center,
Fifth Avenue at William Penn Way,
Pittsburgh, PA. Hand deliveries will be
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accepted weekdays from 7:30 a.m. to
4:00 p.m. (eastern time). No deliveries
can be made on Federal holidays. All
hand deliveries must be in a sealed en-
velope, with the Commission’s lockbox
number, 360055M, and the Commission’s
account number, 910–8739, written on
the outside. Cash payments must be ac-
companied by a separate sheet of paper
providing the same information speci-
fied for checks and money orders.

[58 FR 15010, Mar. 18, 1993, as amended at 60
FR 26613, May 17, 1995; 61 FR 49959, Sept. 24,
1996; 62 FR 47938, Sept. 12, 1997]

§ 202.4 Facilitating administrative
hearings.

(a) Applications, declarations, and
other requests involving formal Com-
mission action after opportunity for
hearing are scrutinized by the appro-
priate division for conformance with
applicable statutory standards and
Commission rules and generally the fil-
ing party is advised of deficiencies.
Prior to passing upon applications and
declarations the Commission receives
the views of all interested persons at
public hearings whenever appropriate;
hence, any applicant or declarant seek-
ing Commission approval of proposed
transactions by a particular time
should file his application or declara-
tion in time to allow for the presen-
tation and consideration of such views.

(b) After the staff has had an oppor-
tunity to study an application or dec-
laration, interested persons may infor-
mally discuss the problems therein
raised to the extent that time and the
nature of the case permit (e.g., consid-
eration is usually given to whether the
proceeding is contested and if so to the
nature of the contest). In such event,
the staff will, to the extent feasible,
advise as to the nature of the issues
raised by the filing, the necessity for
any amendments to the documents
filed, the type of evidence it believes
should be presented at the hearing and,
in some instances, the nature, form,
and contents of documents to be sub-
mitted as formal exhibits. The staff
will, in addition, generally advise as to
Commission policy in past cases which
dealt with the same subject matter as
the filing under consideration.

(c) During the course of the hearings,
the staff is generally available for in-

formal discussions to reconcile bona
fide divergent views not only between
itself and other persons interested in
the proceedings, but among all inter-
ested persons; and, when circumstances
permit, an attempt is made to narrow,
if possible, the issues to be considered
at the formal hearing.

(d) In some instances the Commission
in the order accompanying its findings
and opinion reserves jurisdiction over
certain matters relating to the pro-
ceeding, such as payment of fees and
expenses, accounting entries, terms
and conditions relating to securities to
be issued, and other matters. In such
cases, upon receipt of satisfactory in-
formation and data the Commission
considers whether further hearing is
required before releasing jurisdiction.

§ 202.5 Enforcement activities.
(a) Where, from complaints received

from members of the public, commu-
nications from Federal or State agen-
cies, examination of filings made with
the Commission, or otherwise, it ap-
pears that there may be violation of
the acts administered by the Commis-
sion or the rules or regulations there-
under, a preliminary investigation is
generally made. In such preliminary
investigation no process is issued or
testimony compelled. The Commission
may, in its discretion, make such for-
mal investigations and authorize the
use of process as it deems necessary to
determine whether any person has vio-
lated, is violating, or is about to vio-
late any provision of the federal securi-
ties laws or the rules of a self-regu-
latory organization of which the person
is a member or participant. Unless oth-
erwise ordered by the Commission, the
investigation or examination is non-
public and the reports thereon are for
staff and Commission use only.

(b) After investigation or otherwise
the Commission may in its discretion
take one or more of the following ac-
tions: Institution of administrative
proceedings looking to the imposition
of remedial sanctions, initiation of in-
junctive proceedings in the courts, and,
in the case of a willful violation, ref-
erence of the matter to the Depart-
ment of Justice for criminal prosecu-
tion. The Commission may also, on
some occasions, refer the matter to, or
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grant requests for access to its files
made by, domestic and foreign govern-
mental authorities or foreign securities
authorities, self-regulatory organiza-
tions such as stock exchanges or the
National Association of Securities
Dealers, Inc., and other persons or enti-
ties.

(c) Persons who become involved in
preliminary or formal investigations
may, on their own initiative, submit a
written statement to the Commission
setting forth their interests and posi-
tion in regard to the subject matter of
the investigation. Upon request, the
staff, in its discretion, may advise such
persons of the general nature of the in-
vestigation, including the indicated
violations as they pertain to them, and
the amount of time that may be avail-
able for preparing and submitting a
statement prior to the presentation of
a staff recommendation to the Com-
mission for the commencement of an
administrative or injunction pro-
ceeding. Submissions by interested per-
sons should be forwarded to the appro-
priate Division Director, Regional Di-
rector, or District Administrator with
a copy to the staff members conducting
the investigation and should be clearly
referenced to the specific investigation
to which they relate. In the event a
recommendation for the commence-
ment of an enforcement proceeding is
presented by the staff, any submissions
by interested persons will be forwarded
to the Commission in conjunction with
the staff memorandum.

(d) In instances where the staff has
concluded its investigation of a par-
ticular matter and has determined that
it will not recommend the commence-
ment of an enforcement proceeding
against a person, the staff, in its dis-
cretion, may advise the party that its
formal investigation has been termi-
nated. Such advice if given must in no
way be construed as indicating that
the party has been exonerated or that
no action may ultimately result from
the staff’s investigation of the par-
ticular matter.

(e) The Commission has adopted the
policy that in any civil lawsuit brought
by it or in any administrative pro-
ceeding of an accusatory nature pend-
ing before it, it is important to avoid
creating, or permitting to be created,

an impression that a decree is being en-
tered or a sanction imposed, when the
conduct alleged did not, in fact, occur.
Accordingly, it hereby announces its
policy not to permit a defendant or re-
spondent to consent to a judgment or
order that imposes a sanction while de-
nying the allegations in the complaint
or order for proceedings. In this regard,
the Commission believes that a refusal
to admit the allegations is equivalent
to a denial, unless the defendant or re-
spondent states that he neither admits
nor denies the allegations.

(f) In the course of the Commission’s
investigations, civil lawsuits, and ad-
ministrative proceedings, the staff,
with appropriate authorization, may
discuss with persons involved the dis-
position of such matters by consent, by
settlement, or in some other manner.
It is the policy of the Commission,
however, that the disposition of any
such matter may not, expressly or
impliedly, extend to any criminal
charges that have been, or may be,
brought against any such person or any
recommendation with respect thereto.
Accordingly, any person involved in an
enforcement matter before the Com-
mission who consents, or agrees to con-
sent, to any judgment or order does so
solely for the purpose of resolving the
claims against him in that investiga-
tive, civil, or administrative matter
and not for the purpose of resolving
any criminal charges that have been,
or might be, brought against him. This
policy reflects the fact that neither the
Commission nor its staff has the au-
thority or responsibility for insti-
tuting, conducting, settling, or other-
wise disposing of criminal proceedings.
That authority and responsibility are
vested in the Attorney General and
representatives of the Department of
Justice.

[25 FR 6736, July 15, 1960, as amended at 37
FR 23829, Nov. 9, 1972; 37 FR 25224, Nov. 29,
1972; 44 FR 50835, Aug. 30, 1979; 46 FR 47532,
Sept. 29, 1981; 47 FR 26822, June 22, 1982; 54 FR
24332, June 7, 1989; 59 FR 5945, Feb. 9, 1994]

§ 202.6 Adoption, revision, and rescis-
sion of rules and regulations of gen-
eral application.

(a) The procedure followed by the
Commission in connection with the
adoption, revision, and rescission of
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1 These items are also available on the Se-
curities and Exchange Commission Web site
on the Internet, http://www.sec.gov.

rules of general application necessarily
varies in accordance with the nature of
the rule, the extent of public interest
therein, and the necessity for speed in
its adoption. Rules relating to Commis-
sion organization, procedure and man-
agement, for example, are generally
adopted by the Commission without af-
fording public discussion thereof. On
the other hand, in the adoption of sub-
stantive rules materially affecting an
industry or a segment of the public,
such as accounting rules, every feasible
effort is made in advance of adoption
to receive the views of persons to be af-
fected. In such cases, proposals for the
adoption, revision, or rescission of
rules are initiated either by the Com-
mission or by members of the public,
and to the extent practicable, the prac-
tices set forth in paragraph (b) of this
section are observed.

(b) After preliminary consideration
by the Commission a draft of the pro-
posed rule is published in the FEDERAL
REGISTER and mailed to interested per-
sons (e.g., other interested regulatory
bodies, principal registrants or persons
to be affected, stock exchanges, profes-
sional societies and leading authorities
on the subject concerned and other per-
sons requesting such draft) for com-
ments. Unless accorded confidential
treatment pursuant to statute or rule
of the Commission, written comments
filed with the Commission on or before
the closing date for comments become
a part of the public record upon the
proposed rule. The Commission, in its
discretion, may accept and include in
the public record written comments re-
ceived by the Commission after the
closing date.

(c) Following analysis of comments
received, the rule may be adopted in
the form published or in a revised form
in the light of such comments. In some
cases, a revised draft is prepared and
published and, where appropriate, an
oral hearing may be held before final
action upon the proposal. Any inter-
ested person may appear at the hearing
and/or may submit written comment
for consideration in accordance with
the Commission’s notice of the rule-
making procedure to be followed. The
rule in the form in which it is adopted
by the Commission is publicly released

and is published in the FEDERAL REG-
ISTER.

(Sec. 19(a), 48 Stat. 908; sec. 23(a), 48 Stat. 901;
sec. 20(a), 49 Stat. 833; sec. 319(a), 53 Stat.
1173; sec. 38(a), 54 Stat. 841; sec. 211(a), 54
Stat. 855; (15 U.S.C. 77s(a), 78w(a), 78t(a),
77sss(a), 80a–37(a), 80b–11(a))

[25 FR 6736, July 15, 1960, as amended at 44
FR 35208, June 19, 1979]

§ 202.7 Submittals.
(a) All required statements, reports,

applications, etc. must be filed with
the principal office of the Commission
unless otherwise specified in the Com-
mission’s rules, schedules and forms.
Reports by exchange members, brokers
and dealers required by § 240.17a–5 of
this chapter under the Securities Ex-
change Act of 1934 must be filed with
the appropriate regional or district of-
fice as provided in § 230.255(a) of this
chapter under the Securities Act of
1933, and with the principal office of
the Commission and the appropriate
regional or district office as provided
under § 240.17a–5(a) et seq. of this chap-
ter under the Securities Exchange Act
of 1934.

(b) Electronic filings. All documents
required to be filed in electronic for-
mat with the Commission pursuant to
the federal securities laws or the rules
and regulations thereunder shall be
filed at the principal office in Wash-
ington, DC via EDGAR by delivery to
the Commission of a magnetic tape or
diskette, or by direct transmission.

[41 FR 44699, Oct. 12, 1976, as amended at 58
FR 14659, Mar. 18, 1993; 59 FR 5945, Feb. 9,
1994]

§ 202.8 Small entity compliance guides.
The following small entity compli-

ance guides are available to the public
from the Commission’s Publications
Room and regional offices:

(a) Q & A: Small Business and the
SEC.1

(b) The Work of the SEC.1
(c) Broker-Dealer Registration Package.
(d) Investment Adviser Registration

Package.
(e) Investment Company Registration

Package.
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1 Pursuant to the Reg. Flex. Act, 5 U.S.C.
§ 601(3), the Commission has adopted appro-
priate definitions of ‘‘small business’’ for
purposes of the Reg. Flex. Act. See 17 CFR
270.0–10, 275.0–7, 240.0–10, 230.157, 250.110, and
260.0–7. The Commission recently proposed
amendments to certain of these definitions.
Definitions of ‘‘Small Business’’ or ‘‘Small Or-
ganization’’ Under the Investment Company Act
of 1940, the Investment Advisers Act of 1940, the
Securities Exchange Act of 1934, and the Securi-
ties Act of 1933, Securities Act Rel. No. 7383,
62 FR 4106 (Jan. 28, 1997). The Commission ex-
tended the comment period for the proposed
amendments to April 30, 1997, 62 FR 13356
(Mar. 20, 1997). Based on an analysis of the
language and legislative history of the Reg.
Flex. Act, Congress does not appear to have
intended that Act to apply to natural per-
sons (as opposed to individual proprietor-
ships) or to foreign entities. The Commission
understands that staff at the Small Business
Administration have taken the same posi-
tion.

2 At present, this threshold is $5 million.
Thus, non-regulated entities, such as general
partnerships, privately held corporations or
professional service organizations, with as-
sets of $5 million or less may qualify for pen-
alty-reduction.

(f) Examination Information for Broker-
Dealers, Transfer Agents, Investment Ad-
visers and Investment Companies.

[62 FR 4105, Jan. 28, 1997]

§ 202.9 Small entity enforcement pen-
alty reduction policy.

The Commission’s policy with re-
spect to whether to reduce or assess
civil money penalties against a small
entity is:

(a) The Commission will consider on
a case-by-case basis whether to reduce
or not assess civil money penalties
against a small entity. In determining
whether to reduce or not assess pen-
alties against a specific small entity,
the following considerations will apply:

(1) Except as provided in paragraph
(a)(3) of this section, penalty reduction
will not be available for any small en-
tity if:

(i) The small entity was subject pre-
viously to an enforcement action;

(ii) Any of the small entity’s viola-
tions involved willful or criminal con-
duct; or

(iii) The small entity did not make a
good faith effort to comply with the
law.

(2) In considering whether the Com-
mission will reduce or refrain from as-
sessing a civil money penalty, the
Commission may consider:

(i) The egregiousness of the viola-
tions;

(ii) The isolated or repeated nature of
the violations;

(iii) The violator’s state of mind
when committing the violations;

(iv) The violator’s history (if any) of
legal or regulatory violations;

(v) The extent to which the violator
cooperated during the investigation;

(vi) Whether the violator has engaged
in subsequent remedial efforts to miti-
gate the effects of the violation and to
prevent future violations;

(vii) The degree to which a penalty
will deter the violator or others from
committing future violations; and

(viii) Any other relevant fact.
(3) The Commission also may con-

sider whether to reduce or not assess a
civil money penalty against a small en-
tity, including a small entity otherwise
excluded from this policy under para-
graphs (a)(1) (i)–(iii) of this section, if
the small entity can demonstrate to

the Commission’s satisfaction that it is
financially unable to pay the penalty,
immediately or over a reasonable pe-
riod of time, in whole or in part.

(4) For purposes of this policy, an en-
tity qualifies as ‘‘small’’ if it is a small
business or small organization as de-
fined by Commission rules adopted for
the purpose of compliance with the
Regulatory Flexibility Act.1 An entity
not included in these definitions will
be considered ‘‘small’’ for purposes of
this policy if it meets the total asset
amount that applies to issuers as set
forth in § 230.157a of this chapter.2

(b) This policy does not create a right
or remedy for any person. This policy
shall not apply to any remedy that
may be sought by the Commission
other than civil money penalties,
whether or not such other remedy may
be characterized as penal or remedial.

[62 FR 16079, Apr. 4, 1997]

PART 203—RULES RELATING TO
INVESTIGATIONS

Subpart A—In General

Sec.
203.1 Application of the rules of this part.
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203.2 Information obtained in investigations
and examinations.

203.3 Suspension and disbarment.

Subpart B—Formal Investigative
Proceedings

203.4 Applicability of §§ 203.4 through 203.8.
203.5 Non-public formal investigative pro-

ceedings.
203.6 Transcripts.
203.7 Rights of witnesses.
203.8 Service of subpoenas.

AUTHORITY: 15 U.S.C 77s, 78w, 79t, 77sss, 80a-
37, 80b-11, unless otherwise noted.

SOURCE: 29 FR 3620, Mar. 21, 1964, unless
otherwise noted.

Subpart A—In General

§ 203.1 Application of the rules of this
part.

The rules of this part apply only to
investigations conducted by the Com-
mission. They do not apply to adjudica-
tive or rulemaking proceedings.

§ 203.2 Information obtained in inves-
tigations and examinations.

Information or documents obtained
by the Commission in the course of any
investigation or examination, unless
made a matter of public record, shall
be deemed non-public, but the Commis-
sion approves the practice whereby of-
ficials of the Divisions of Enforcement,
Corporation Finance, Market Regula-
tion and Investment Management and
the Office of International Affairs at
the level of Assistant Director or high-
er, and officials in Regional Offices at
the level of Assistant Regional Direc-
tor or District Administrator or high-
er, may engage in and may authorize
members of the Commission’s staff to
engage in discussions with persons
identified in § 240.24c-1(b) of this chap-
ter concerning information obtained in
individual investigations or examina-
tions, including formal investigations
conducted pursuant to Commission
order.

[58 FR 52419, Oct. 8, 1993, as amended at 59 FR
5945, Feb. 9, 1994]

§ 203.3 Suspension and disbarment.
The provisions of § 201.102(e) of this

chapter (Rule 102(e) of the Commis-
sion’s rules of practice) are hereby

made specifically applicable to all in-
vestigations.

[29 FR 3620, Mar. 21, 1964, as amended at 60
FR 32823, June 23, 1995]

Subpart B—Formal Investigative
Proceedings

§ 203.4 Applicability of §§ 203.4 through
203.8.

(a) Sections 203.4 through 203.8 shall
be applicable to a witness who is sworn
in a proceeding pursuant to a Commis-
sion order for investigation or exam-
ination, such proceeding being herein-
after referred to as a formal investigative
proceeding.

(b) Formal investigative proceedings
may be held before the Commission,
before one or more of its members, or
before any officer designated by it for
the purpose of taking testimony of wit-
nesses and received other evidence. The
term officer conducting the investigation
shall mean any of the foregoing.

§ 203.5 Non-public formal investigative
proceedings.

Unless otherwise ordered by the Com-
mission, all formal investigative pro-
ceedings shall be non-public.

§ 203.6 Transcripts.

Transcripts, if any, of formal inves-
tigative proceedings shall be recorded
solely by the official reporter, or by
any other person or means designated
by the officer conducting the investiga-
tion. A person who has submitted docu-
mentary evidence or testimony in a
formal investigative proceeding shall
be entitled, upon written request, to
procure a copy of his documentary evi-
dence or a transcript of his testimony
on payment of the appropriate fees:
Provided, however, That in a nonpublic
formal investigative proceeding the
Commission may for good cause deny
such request. In any event, any wit-
ness, upon proper identification, shall
have the right to inspect the official
transcript of the witness’ own testi-
mony.

(15 U.S.C. 78d–1)

[37 FR 25166, Nov. 28, 1972]
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§ 203.7 Rights of witnesses.
(a) Any person who is compelled or

requested to furnish documentary evi-
dence or testimony at a formal inves-
tigative proceeding shall, upon request,
be shown the Commission’s order of in-
vestigation. Copies of formal orders of
investigation shall not be furnished,
for their retention, to such persons re-
questing the same except with the ex-
press approval of officials in the Re-
gional or District Offices at the level of
Assistant Regional Director or District
Administrator or higher, or officials in
the Division or Divisions conducting or
supervising the investigation at the
level of Assistant Director or higher.
Such approval shall not be given unless
the person granting such approval, in
his or her discretion, is satisfied that
there exist reasons consistent both
with the protection of privacy of per-
sons involved in the investigation and
with the unimpeded conduct of the in-
vestigation.

(b) Any person compelled to appear,
or who appears by request or permis-
sion of the Commission, in person at a
formal investigative proceeding may be
accompanied, represented and advised
by counsel, as defined in § 201.101(a) of
this chapter (Rule 101(a) of the Com-
mission’s rules of practice): Provided,
however, That all witnesses shall be se-
questered, and unless permitted in the
discretion of the officer conducting the
investigation no witness or the counsel
accompanying any such witness shall
be permitted to be present during the
examination of any other witness
called in such proceeding.

(c) The right to be accompanied, rep-
resented and advised by counsel shall
mean the right of a person testifying to
have an attorney present with him dur-
ing any formal investigative pro-
ceeding and to have this attorney (1)
advise such person before, during and
after the conclusion of such examina-
tion, (2) question such person briefly at
the conclusion of the examination to
clarify any of the answers such person
has given, and (3) make summary notes
during such examination solely for the
use of such person.

(d) Unless otherwise ordered by the
Commission, in any public formal in-
vestigative proceeding, if the record
shall contain implications of wrong-

doing by any person, such person shall
have the right to appear on the record;
and in addition to the rights afforded
other witnesses hereby, he shall have a
reasonable opportunity of cross-exam-
ination and production of rebuttal tes-
timony or documentary evidence. Rea-
sonable shall mean permitting persons
as full an opportunity to assert their
position as may be granted consistent
with administrative efficiency and
with avoidance of undue delay. The de-
termination of reasonableness in each
instance shall be made in the discre-
tion of the officer conducting the in-
vestigation.

(e) The officer conducting the inves-
tigation may report to the Commission
any instances where any witness or
counsel has been guilty of dilatory, ob-
structionist or contumacious conduct
during the course of an investigation
or any other instance of violation of
these rules. The Commission will
thereupon take such further action as
the circumstances may warrant, in-
cluding suspension or disbarment of
counsel from further appearance or
practice before it, in accordance with
§ 201.2(e) of this chapter (Rule 2(e) of
the Commission’s rules of practice), or
exclusion from further participation in
the particular investigation.

[29 FR 3620, Mar. 21, 1964, as amended at 52
FR 12148, Apr. 15, 1987; 59 FR 5945, Feb. 9,
1994; 60 FR 32823, June 23, 1995]

§ 203.8 Service of subpoenas.
Service of subpoenas issued in formal

investigative proceedings shall be ef-
fected in the manner prescribed by
Rule 232(c) of the Commission’s Rules
of Practice, § 201.232(c) of this chapter.

[29 FR 3620, Mar. 21, 1964, as amended at 60
FR 32823, June 23, 1995]

PART 204—RULES RELATING TO
DEBT COLLECTION

Subpart A—Administrative Offset

Sec.
204.1 Applicability and scope.
204.2 Definitions.
204.3 General.
204.4 Demand for payment—notice.
204.5 Debtor’s failure to respond.
204.6 Agency review.
204.7 Hearing.
204.8 Written agreement for repayment.
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204.9 Administrative offset procedures.
204.10 Civil and Foreign Service Retirement

Fund.
204.11 Jeopardy procedure.
204.12—204.29 [Reserved]

Subpart B—Salary Offset

204.30 Purpose and scope.
204.31 Excluded debts or claims.
204.32 Definitions.
204.33 Pre-offset notice.
204.34 Employee response.
204.35 Petition for pre-offset hearing.
204.36 Granting of a pre-offset hearing.
204.37 Extensions of time.
204.38 Pre-offset hearing.
204.39 Written decision.
204.40 Deductions.
204.41 Non-waiver of rights.
204.42 Refunds.
204.43 Coordinating offset with another fed-

eral agency.
204.44 Interest, penalties, and administra-

tive costs.

Subpart C—Tax Refund Offset

204.50 Purpose.
204.51 Past-due legally enforceable debt.
204.52 Notification of intent to collect.
204.53 Reasonable attempt to notify.
204.54 Commission action as a result of con-

sideration of evidence submitted in re-
sponse to the notice of intent.

204.55 Change in notification to Internal
Revenue Service.

204.56 Administrative charges.
204.57—204.74 [Reserved]

Subpart D—Miscellaneous: Credit Bureau
Reporting, Collection Services

204.75 Collection services.
204.76 Use of credit bureau or consumer re-

porting agencies.
204.77 Referrals to collection agencies.

Subpart A—Administrative Offset

AUTHORITY: 31 U.S.C. 3716, 4 CFR 102.

SOURCE: 58 FR 64370, Dec. 7, 1993, unless
otherwise noted.

§ 204.1 Applicability and scope.
(a) The procedures authorized for ad-

ministrative offset are contained in
Section 10 of the Debt Collection Act
(codified at 31 U.S.C. 3716). The Act re-
quires that notice procedures be ob-
served by the agency. The debtor is
also afforded an opportunity to inspect
and copy government records per-
taining to the claim, enter into an

agreement for repayment, and to a re-
view of the claim (if requested). Like
salary offset, agencies may cooperate
with one another in order to effectuate
recovery of the claim.

(b) The provisions of this subpart
apply to the collection of debts owed to
the United States arising from trans-
actions with the Securities and Ex-
change Commission (Commission). Ad-
ministrative offset is authorized under
Section 5 of the Federal Claims Collec-
tion Act of 1966, as amended by the
Debt Collection Act of 1982 (31 U.S.C.
3716). These regulations are consistent
with the Federal Claims Collection
Standards on administrative offset
issued jointly by the Department of
Justice and the General Accounting Of-
fice (4 CFR part 102).

§ 204.2 Definitions.

(a) Administrative offset as defined in
31 U.S.C. 3701(a)(1) means withholding
money payable by the United States
Government to, or held by the Govern-
ment for, a person to satisfy a debt the
person owes the Government.

(b) Person includes a natural person
or persons, profit or nonprofit corpora-
tion, partnership, association, trust,
estate, consortium, or other entity
which is capable of owing a debt to the
United States Government except that
agencies of the United States, or of any
State or local government shall be ex-
cluded.

§ 204.3 General.

(a) The Chairperson of the Commis-
sion (or designee) will determine the
feasibility of collection by administra-
tive offset on a case-by-case basis for
each claim established. The Chair-
person (or designee) will consider the
following issues in making a deter-
mination to collect a claim by admin-
istrative offset:

(1) Can administrative offset be ac-
complished?

(2) Is administrative offset practical
and legal?

(3) Does administrative offset best
serve and protect the interest of the
U.S. Government?

(4) Is administrative offset appro-
priate given the debtor’s financial con-
dition?
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(b) The Chairperson (or designee)
may initiate administrative offset with
regard to debts owed by a person to an-
other agency of the United States Gov-
ernment, upon receipt of a request
from the head of another agency or his
or her designee, and a certification
that the debt exists and that the per-
son has been afforded the necessary due
process rights.

(c) The Chairperson (or designee)
may request another agency which
holds funds payable to a Commission
debtor to offset that debt against the
funds held and will provide certifi-
cation that:

(1) The debt exists; and
(2) The person has been afforded the

necessary due process rights.
(d) No collection by administrative

offset shall be made on any debt that
has been outstanding for more than 10
years unless facts material to the Gov-
ernment’s right to collect the debt
were not known, and reasonably could
not have been known, by the official or
officials responsible for discovering the
debt.

(e) Administrative offset under this
subpart may not be initiated against:

(1) A debt in which administrative
offset of the type of debt involved is ex-
plicitly provided for or prohibited by
another statute;

(2) Debts owed by other agencies of
the United States or by any State or
local Government; or

(3) Debts arising under the Internal
Revenue Code of 1954; the Social Secu-
rity Act; or the tariff laws of the
United States.

(f) The procedures for administrative
offset in this subpart do not apply to
the offset of Federal salaries under 5
U.S.C. 5514.

§ 204.4 Demand for payment—notice.
(a) Whenever possible, the Commis-

sion will seek written consent from the
debtor to initiate immediate collection
before starting the formal notification
process.

(b) In cases where written agreement
to collect cannot be obtained from the
debtor, a formal notification process
shall be followed, (4 CFR 102.2). Prior
to collecting a claim by administrative
offset, the Commission shall send to
the debtor, by certified or registered

mail with return receipt, a written de-
mand for payment in terms which in-
form the debtor of the consequences of
failure to cooperate. A total of three
progressively stronger written de-
mands at not more than 30 day inter-
vals will normally be made unless a re-
sponse to the first or second demand
indicates that a further demand would
be futile or the debtor’s response does
not require rebuttal, or other pertinent
information indicates that additional
written demands would be unnecessary.
In determining the timing of the de-
mand letters, the Commission should
give due regard to the need to act
promptly so that, as a general rule, if
necessary to refer the debt to the De-
partment of Justice for litigation, such
referral can be made within one year of
the final determination of the fact and
the amount of the debt. When appro-
priate to protect the Government’s in-
terests (for example, to prevent the
statute of limitations from expiring),
written demand may be preceded by
other appropriate actions, including
immediate referral for litigation.

(c) Before offset is made, a written
notice will be sent to the debtor. This
notice will include:

(1) The nature and amount of the
debt;

(2) The date when payment is due
(not less than thirty days from the
date of mailing or hand delivery of the
notice);

(3) The agency’s intention to collect
the debt by administrative offset, in-
cluding asking the assistance of other
Federal agencies to help in the offset
whenever possible, if the debtor has not
made payment by the payment due
date or has not made an arrangement
for payment by the payment due date;

(4) Any provision for interest, late
payment penalties and administrative
charges, if payment is not received by
the due date;

(5) The possible reporting of the
claim to consumer reporting agencies
and the possibility that the Commis-
sion will forward the claim to a collec-
tion agency;

(6) The right of the debtor to inspect
and copy the Commission’s records re-
lated to the claim;
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(7) The right of the debtor to request
a review of the determination of in-
debtedness and, in the circumstances
described below, to request an oral
hearing from the Commission’s des-
ignee;

(8) The right of the debtor to enter
into a written agreement with the
agency to repay the debt in some other
way; and

(9) In appropriate cases, the right of
the debtor to request a waiver.

(d) Claims for payment of travel ad-
vances and employee training expenses
require notification prior to adminis-
trative offset as described in this sec-
tion. Because no oral hearing is re-
quired, notice of the right to a hearing
need not be included in the notifica-
tion.

§ 204.5 Debtor’s failure to respond.
If the debtor fails to respond to the

notice described in § 204.4 (c) by the
proposed effective date specified in the
notice, the Commission may take fur-
ther action under this section or under
the Federal Claims Collection Stand-
ards (4 CFR parts 101 through 105). The
Commission may collect by adminis-
trative offset if the debtor:

(a) Has not made payment by the
payment due date;

(b) Has not requested a review of the
claim within the agency as set out in
§ 204.6; or

(c) Has not made an arrangement for
payment by the payment due date.

§ 204.6 Agency review.
(a) A debtor may dispute the exist-

ence of the debt, the amount of the
debt, or the terms of repayment. A re-
quest to review a disputed debt must be
submitted to the Commission official
who provided notification within 30
calendar days of the receipt of the
written notice described in § 204.4(c).

(b) The Commission will provide a
copy of the record to the debtor and ad-
vise him/her to furnish available evi-
dence to support his or her position.
Upon receipt of the evidence, the writ-
ten record of indebtedness will be re-
viewed and the debtor will be informed
of the results of that review.

(c) Pending the resolution of a dis-
pute by the debtor, transactions in any
of the debtor’s accounts maintained by

the Commission may be temporarily
suspended. Depending on the type of
transaction, the suspension could pre-
clude its payment, removal, or trans-
fer, as well as prevent the payment of
interest or discount due thereon.
Should the dispute be resolved in the
debtor’s favor, the suspension will be
immediately lifted.

(d) During the review period, inter-
est, penalties, and administrative costs
authorized under the Federal Claims
Collection Act of 1966, as amended, will
continue to accrue.

§ 204.7 Hearing.
(a) A debtor will be provided a rea-

sonable opportunity for an oral hearing
by the Commission’s designee when:

(1) (i) By statute, consideration must
be given to a request to waive the in-
debtedness;

(ii) The debtor requests waiver of the
indebtedness; and

(iii) The waiver determination rests
on an issue of creditability or veracity;
or

(2) The debtor requests reconsider-
ation and the Commission’s designee
determines that the question of indebt-
edness cannot be resolved by reviewing
the documentary evidence.

(b) In cases where an oral hearing is
provided to the debtor, the Commis-
sion’s designee will conduct the hear-
ing, and provide the debtor with a writ-
ten decision 30 days after the hearing.

§ 204.8 Written agreement for repay-
ment.

If the debtor requests a repayment
agreement in place of offset, the Com-
mission has discretion and should use
sound judgment to determine whether
to accept a repayment agreement in
place of offset. If the debt is delinquent
and the debtor has not disputed its ex-
istence or amount, the Commission
will not accept a repayment agreement
in place of offset unless the debtor is
able to establish that offset would
cause undue financial hardship or be
unjust. No repayment arrangement
will be considered unless the debtor
submits a financial statement, exe-
cuted under penalty of perjury, reflect-
ing the debtor’s assets, liabilities, in-
come, and expenses. The financial
statement must be submitted within
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ten business days of the Commission’s
request for the statement. At the Com-
mission’s option, a confess-judgment
note or bond of indemnity with surety
may be required for installment agree-
ments. Notwithstanding the provisions
of this section, any reduction or com-
promise of a claim will be governed by
4 CFR part 103 and 31 CFR 5.3.

§ 204.9 Administrative offset proce-
dures.

(a) If the debtor does not exercise the
right to request a review within the
time specified in § 204.4, or if as a result
of the review, it is determined that the
debt is due and no written agreement is
executed, then administrative offset
shall be ordered in accordance with
this subpart without further notice.

(b) Travel advance. The Commission
will deduct outstanding advances pro-
vided to Commission travelers from
other amounts owed the traveler by
the agency whenever possible and prac-
ticable. Monies owed by an employee
for outstanding travel advances that
cannot be deducted from other travel
amounts due that employee will be col-
lected through salary offset as de-
scribed in subpart B of this part.

(c) Requests for offset to other Federal
agencies. The Chairperson (or his or her
designee) may request that a debt owed
to the Commission be administratively
offset against funds due and payable to
a debtor by another Federal agency. In
requesting administrative offset, the
Commission, as creditor, will certify in
writing to the Federal agency holding
funds of the debtor:

(1) That the debtor owes the debt;
(2) The amount and basis of the debt;

and
(3) That the Commission has com-

plied with the requirements of 31
U.S.C. 3716, its own administrative off-
set regulations and the applicable pro-
visions of 4 CFR part 102 with respect
to providing the debtor with due proc-
ess.

(d) Requests for offset from other Fed-
eral agencies. Any Federal agency may
request that funds due and payable to
its debtor by the Commission be ad-
ministratively offset in order to collect
a debt owed to such Federal agency by
the debtor. The Commission shall ini-
tiate the requested offset only upon:

(1) Receipt of written certification
from the creditor agency:

(i) That the debtor owes the debt;
(ii) The amount and basis of the debt;
(iii) That the agency has prescribed

regulations for the exercise of adminis-
trative offset; and

(iv) That the agency has complied
with its own administrative offset reg-
ulations and with the applicable provi-
sions of 4 CFR part 102, including pro-
viding any required hearing or review.

(2) A determination by the Commis-
sion that collection by offset against
funds payable by the Commission
would be in the best interest of the
United States as determined by the
facts and circumstances of the par-
ticular case, and that such offset would
not otherwise be contrary to law.

§ 204.10 Civil and Foreign Service Re-
tirement Fund.

(a) Unless otherwise prohibited by
law, the Commission may request that
monies due and payable to a debtor
from the Civil Service Retirement and
Disability Fund, the Foreign Service
Retirement Fund or any other Federal
retirement fund be administratively
offset in reasonable amounts in order
to collect in one full payment or a
minimal number of payments, debts
owed the United States by the debtor.
Such requests shall be made to the ap-
propriate officials of the respective
fund servicing agency in accordance
with such regulations as may be pre-
scribed by the Chairperson of that
agency. The requests for administra-
tive offset will certify in writing the
following:

(1) The debtor owes the United States
a debt and the amount of the debt;

(2) The Commission has complied
with applicable regulations and proce-
dures; and

(3) The Commission has followed the
requirements of the Federal Claims
Collection Standards as described in
this subpart.

(b) Once the Commission decides to
request offset under paragraph (a) of
this section, it will make the request
as soon as practical after completion of
the applicable procedures in order that
the fund servicing agency may identify
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and flag the debtor’s account in antici-
pation of the time when the debtor re-
quests or becomes eligible to receive
payments from the fund. This will sat-
isfy any requirements that offset be
initiated prior to expiration of the
statute of limitations.

(c) If the Commission collects part or
all of the debt by other means before
deductions are made or completed pur-
suant to paragraph (a) of this section,
the Commission shall act promptly to
modify or terminate its request for off-
set.

(d) This section does not require or
authorize the fund servicing agency to
review the merits of Commission’s de-
termination relative to the debt.

§ 204.11 Jeopardy procedure.
The Commission may effect an ad-

ministrative offset against a payment
to be made to the debtor prior to the
completion of the procedures required
by § 204.4(c) if failure to take the offset
would substantially jeopardize the
Commission’s ability to collect the
debt, and the time available before the
payment is to be made does not reason-
ably permit the completion of those
procedures. Such prior offset shall be
promptly followed by the completion of
those procedures. Amounts recovered
by offset but later found not to be owed
to the Commission shall be promptly
refunded.

§§ 204.12—204.29 [Reserved]

Subpart B—Salary Offset

AUTHORITY: 5 U.S.C. 5514.

SOURCE: 58 FR 38520, July 19, 1993, unless
otherwise noted.

§ 204.30 Purpose and scope.
(a) This regulation provides proce-

dures for the collection by administra-
tive offset against a federal employee’s
current pay account without his/her
consent under 5 U.S.C. 5514 to satisfy
certain debts owed to the Commission.
This regulation does not apply when
the employee consents to recovery
from his/her current pay account.

(b) This regulation does not preclude
an employee from requesting a waiver
or questioning the amount or validity
of a debt by submitting a claim to the

General Accounting Office in accord-
ance with procedures prescribed by the
General Accounting Office.

(c) This Salary Offset plan is for in-
ternal use and Government-wide claims
collections. 5 CFR 550.1104(a). This reg-
ulation implements 5 U.S.C. 5514; 5
CFR part 550, subpart K.

§ 204.31 Excluded debts or claims.

This regulation does not apply to:
(a) Debts or claims arising under the

Internal Revenue Code of 1954 as
amended (26 U.S.C. 1), the Social Secu-
rity Act (42 U.S.C. 301) or the tariff
laws of the United States.

(b) Any case where collection of a
debt by salary offset is explicitly pro-
vided for or prohibited by another stat-
ute, such as travel advances in 5 U.S.C.
5705 and employee training expenses in
5 U.S.C. 4108.

§ 204.32 Definitions.

The following definitions apply to
this regulation:

Chairman means the Chairman of the
Securities and Exchange Commission.

Commission means the Securities and
Exchange Commission.

Creditor agency means the agency to
which the debt is owed.

Debt means an amount owed to the
United States from sources which in-
clude but are not necessarily limited
to, erroneous payments made to em-
ployees such as overpayment of bene-
fits, salary or other allowances; loans
when insured or guaranteed by the
United States; and other amounts due
the United States from fees, leases,
rents, royalties, services, sales of real
or personal property, overpayment,
penalties, damages, interest, fines and
forfeitures (except those arising under
the Uniform Code of Military Justice)
and all other similar sources.

Disposable pay means the amount
that remains from an employee’s fed-
eral pay after required deductions for
federal, state and local income taxes;
Social Security taxes, including Medi-
care taxes; federal retirement pro-
grams; premiums for life and health in-
surance benefits; and such other deduc-
tions that are required by law to be
withheld. (See 5 CFR 581.105(b) through
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(f) for items required by law to be with-
held, and therefore excluded from dis-
posable pay for the purposes of this
regulation.)

Employee means a current employee
of the Securities and Exchange Com-
mission, or other agency, including an
active duty member or reservist in the
U.S. Armed Forces or a former em-
ployee (or former active duty member
or Reservist in the Armed Forces) with
a current pay account.

FCCS means the Federal Claims Col-
lection Standards jointly published by
the Justice Department and the Gen-
eral Accounting Office at 4 CFR part
101.

Hearing official means an individual
responsible for conducting any hearing
with respect to the existence or
amount of a debt claimed, and who ren-
ders a decision on the basis of such
hearing. A hearing official may not be
under the Chairman’s supervision or
control, except that nothing in this
regulation shall be construed to pro-
hibit the appointment of an adminis-
trative law judge.

Pay means basic pay, special pay, in-
centive pay, retired pay, retainer pay,
or in the case of an individual not enti-
tled to basic pay, other authorized pay.

Program official means, for the pur-
pose of implementing this offset regu-
lation, the Comptroller or designee.

Salary offset means an administrative
offset to collect a debt under 5 U.S.C.
5514 by deduction(s), at one or more of-
ficially established pay intervals, from
the current pay account of an em-
ployee, without his or her consent.

Waiver means the cancellation, re-
mission, forgiveness, or non-recovery
of a debt allegedly owed by an em-
ployee to an agency as permitted or re-
quired by 5 U.S.C. 5584, 10 U.S.C. 2774,
32 U.S.C. 716, 5 U.S.C. 8346(b), or any
other law.

§ 204.33 Pre-offset notice.
A program official must provide an

employee with written notice at least
30 calendar days prior to offsetting his/
her salary. A program official need not
notify an employee of adjustments to
pay in connection with the employee’s
election of coverage or change in cov-
erage under a Federal benefits program
requiring periodic deductions from pay,

if the amount to be recovered was ac-
cumulated over four pay periods or
less. When required, the written notice
must include the following:

(a) The nature, origin and amount of
the indebtedness determined by the
Commission to be due;

(b) The intention of the Commission
to collect the debt through deductions
from the employee’s current disposable
pay account;

(c) The amount, frequency, proposed
beginning date, and duration of the in-
tended deductions;

(d) An explanation of the Commis-
sion’s policy concerning interest, pen-
alties, and administrative costs, in-
cluding a statement that such assess-
ments must be made unless excused in
accordance with the FCCS;

(e) The employee’s right to inspect
and copy Commission records relating
to the debt (if copies of such records
are not attached), or if the employee or
his or her representative cannot per-
sonally inspect the records, the right
to request and receive a copy of such
records. The Commission will respond
to a request for inspection and/or copy-
ing as soon as practicable;

(f) The opportunity, under terms
agreeable to the Commission, to enter
into a written agreement to establish a
schedule for repayment in lieu of off-
set. The agreement must be in writing,
signed by both the employee and the
Commission, and documented in the
Commission’s files (4 CFR 102.2(e));

(g) The employee’s right to a hearing
conducted by an official arranged by
the Commission if a petition is filed as
prescribed by § 204.35, Petition for pre-
offset hearing. Such hearing official
will be either an administrative law
judge or at the chief administrative
law judge’s discretion, another hearing
official who is also not under the con-
trol of the head of the agency;

(h) The method and time period for
petitioning for a hearing, including a
statement that the timely filing of a
petition for hearing will stay the com-
mencement of collection proceedings;

(i) If a hearing is requested, the hear-
ing official will issue a final decision,
based on information presented to the
hearing official, at the earliest prac-
ticable date, but no later than 60 days
after the petition for the hearing is
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filed unless the employee requests and
the hearing official, for good cause or
in the interests of justice, deems it
necessary to extend that time period (5
CFR 550.1104(d)(10));

(j) That any knowingly false or frivo-
lous statements, representations, or
evidence may subject the employee to:

(1) Disciplinary procedures appro-
priate under 5 U.S.C. chapter 75, 5 CFR
part 752, or any other applicable stat-
utes or regulations;

(2) Penalties under the False Claims
Act, 31 U.S.C. 3729–3731, or any other
applicable statutory authority; and/or

(3) Criminal penalties under 18 U.S.C.
286, 287, 1001, and 1002, or any other ap-
plicable statutory authority.

(k) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(l) The employee’s right to a prompt
refund if amounts paid or deducted by
salary offset are later waived or found
not owed to the United States, unless
otherwise provided by law or contract;
and

(m) The specific address to which all
correspondence shall be directed re-
garding the debt.

§ 204.34 Employee response.
(a) Introduction. An employee must

respond to a pre-offset notice, if at all,
within 15 calendar days following re-
ceipt, in one or more of the ways dis-
cussed in § 204.34, Employee response,
and § 204.35, Petition for pre-offset
hearing. Where applicable, the em-
ployee bears the burdens of proof and
persuasion.

(b) Responses must be submitted in
writing to the program official who
signed the pre-offset notice. A timely
response will stay the commencement
of collection by salary offset, at least
until the issuance of a written deci-
sion. (See § 204.37, Extensions of time).
Failure to submit a timely response
will be treated as an admission of in-
debtedness, and will result in salary
offset in accordance with the terms
specified in the pre-offset notice.

(c) A response filed after expiration
of the 15 day period may be accepted if
the employee can show that the delay
was due to circumstances beyond his or

her control or failure to receive notice
of the time limit (unless otherwise
aware of it).

(d) Voluntary repayment agreement. An
employee may request to enter into a
voluntary written agreement for repay-
ment of the debt in lieu of offset. It is
within the discretion of the program
official whether to enter into such an
agreement, and if so, upon what terms.
Voluntary deductions may exceed 15
percent of the employee’s disposable
pay. If an agreement is reached, the
agreement must be in writing, and
must be signed by both the employee
and the program official. A signed copy
must be sent to the Comptroller’s of-
fice. The program official shall notify
the employee in writing of its decision
not to accept the proposed voluntary
repayment schedule before making any
deductions from the employee’s salary.

(e) Waiver. Any request for waiver of
the debt must be accompanied by evi-
dence that the waiver is authorized by
law.

(f) Reconsideration. An employee may
request reconsideration of the exist-
ence or amount of the debt or the off-
set schedule as reflected in the pre-off-
set notice. The request must be accom-
panied by a detailed narrative and sup-
porting documentation as to why the
offset decision is erroneous and/or why
the offset schedule imposes an undue
hardship.

§ 204.35 Petition for pre-offset hearing.

(a) The employee may petition for a
pre-offset hearing. The petition must
state with specificity why the em-
ployee believes the agency’s deter-
mination is in error.

(b) The petition must fully identify
and explain, with reasonable speci-
ficity, all the facts, evidence and wit-
nesses, if any, that the employee be-
lieves support his or her position. The
petition must be signed by the em-
ployee.

§ 204.36 Granting of a pre-offset hear-
ing.

(a) If the employee timely requests a
pre-offset hearing or the timeliness is
waived, the program official must:
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(1) arrange for a hearing official. If
the hearing official is an administra-
tive law judge, he or she shall be des-
ignated by the Chief Administrative
Law Judge as set forth in 17 CFR
200.310(a)(2); and

(2) provide the hearing official with a
copy of all records on which the deter-
mination of the debt and any involun-
tary repayment schedule are based.

(b) The hearing official shall notify
the employee by personal service, by
first class, registered or certified mail,
or by a reliable commercial courier or
overnight delivery service whether the
employee is entitled to an oral or
‘‘paper’’ (i.e., a review on the written
record) hearing. (See 4 CFR 102.3(c).)
Within 20 calendar days of receipt of
this notice the employee shall provide
the hearing official with a full descrip-
tion of all relevant facts, documentary
evidence, and witnesses which the em-
ployee believes support his or her posi-
tion. The hearing official may extend
the time for the employee to respond
to the notice for good cause shown.

(c) If an oral hearing is scheduled,
the hearing official shall notify the
program official and the employee in
writing of the date, time and location
of the hearing. The place for the hear-
ing shall be fixed by the hearing offi-
cial with due regard for the public in-
terest and the convenience and neces-
sity of the parties, the participants, or
their representatives.

(d) If the employee is entitled to an
oral hearing, but requests to have the
hearing based only on the written sub-
missions, the employee must notify the
hearing official and the program offi-
cial at least 3 calendar days before the
date of the oral hearing. The hearing
official may waive the 3-day require-
ment for good cause.

(e) Failure of the employee to appear
at the oral hearing may result in dis-
missal of the petition and affirmation
of the program official’s decision.

§ 204.37 Extensions of time.
The hearing official may for good

cause or in the interests of justice
postpone the commencement of the
hearing, adjourn a convened hearing
for a reasonable period of time or ex-
tend or shorten any other time limits
prescribed under this section. This ex-

tension is not intended to abridge the
30 day initial notice or extend the 60
day decision requirement other than as
provided for in 5 CFR 550.1104(d)(10).

§ 204.38 Pre-offset hearing.
(a) The hearing official shall deter-

mine the form and content of hearings
granted under this section, pursuant to
4 CFR 102.3(c). All oral hearings shall
be on the record. Except as otherwise
ordered by the hearing official, hear-
ings shall be recorded or transcribed
verbatim by shorthand, mechanical
means, electronic sound recording, or
any other method, subject to the dis-
cretion and approval of the hearing of-
ficial, and a transcript thereof shall be
made.

(b) Oral hearings are informal in na-
ture. The Commission, represented by
an attorney from the Office of General
Counsel, and accompanied by a pro-
gram official and the employee, and/or
the employee’s representative, orally
shall explain their respective positions
using relevant documentation. The em-
ployee may testify on his or her own
behalf, subject to cross examination.
Other witnesses may be called to tes-
tify where the hearing official deter-
mines the testimony to be relevant and
not redundant. The Federal Rules of
Evidence serve as a guideline, but are
not controlling. The employee bears
the burdens of proof and persuasion.

(c) The hearing official shall:
(1) Conduct a fair and impartial hear-

ing;
(2) Preside over the course of the

hearing, maintain decorum and avoid
delay in the disposition of the hearing;
and

(3) Issue a decision in accordance
with § 204.39, Written decision, on the
basis of the oral hearing and the writ-
ten record.

(d) Oral hearings are normally open
to the public. However, the hearing of-
ficial may close all or any portion of
the hearing at either the request of ei-
ther party or upon the hearing offi-
cial’s initiative when doing so is in the
best interest[s] of the employee or the
public.

(e) Oral hearings may be conducted
by conference call at the request of the
employee or at the discretion of the
hearing official.
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(f) Pre-offset ‘‘paper’’ hearing. If a
hearing is to be held only upon written
submissions, the hearing official shall
issue a decision based solely upon the
written record.

§ 204.39 Written decision.
(a) If pre-offset hearing is held. Within

60 days of the filing of the employee’s
petition for a pre-offset hearing, the
hearing official will issue a written de-
cision setting forth the basis of his/her
findings in accordance with 5 CFR
550.1104(g)(3).

(b) If the employee challenges the
pre-offset notice under § 204.34, Em-
ployee response and/or § 204.35, Petition
for pre-offset hearing, without request-
ing a hearing or a hearing is denied,
the program official must notify the
employee of his/her final determination
in writing before offset can begin. The
agency’s execution of a voluntary re-
payment agreement satisfies this re-
quirement.

§ 204.40 Deductions.
(a) When deductions may begin:
(1) If a pre-offset hearing is held, de-

ductions shall be made in accordance
with the hearing official’s decision.

(2) If parties execute a voluntary re-
payment agreement, deductions shall
be made in accordance with the terms
of that agreement.

(3) If the employee requests a waiver
or reconsideration or the program offi-
cial refuses to accept a proposed alter-
nate repayment schedule, deductions
shall be made in accordance with the
program official’s written decision.

(4) If the employee consents to the
terms and conditions set forth in the
Commission’s Pre-offset Notice or fails
to respond in timely fashion to the
Pre-offset Notice, or waives his/her
right to a hearing without otherwise
challenging the terms of the Pre-offset
Notice, deductions shall be made in ac-
cordance with the terms and conditions
set forth therein.

(b) Retired or separated employees. If
the employee retires, resigns, or is ter-
minated before the debt is fully repaid,
the remaining indebtedness will be off-
set pursuant to 31 U.S.C. 3716 and 4
CFR part 101.

(1) To the extent possible, the re-
maining indebtedness will be liq-

uidated from any final payment due
the former employee as of the date of
separation (e.g., final salary payment,
lump-sum leave, etc.). See § 204.40d(3),
Offset deductions from final salary and/
or lump-sum leave payment.

(2) Thereafter, the remaining indebt-
edness will be recovered from later
payments of any kind due the former
employee from the United States. See 4
CFR 102.13.

(c) Method of collection and source of
deduction. The method of collecting
debts under these regulations shall be
by salary offset. Deductions will be
made from the employee’s current dis-
posable pay account except as provided
for in § 204.34b, Employee response.

(d) Amount and duration of deductions.
Debts must be collected in one lump
sum where possible. If the employee
demonstrates financial hardship to the
Commission’s satisfaction or the
amount of the debt exceeds 15 percent
of the indebted employee’s current dis-
posable pay, collection must be made
in installments over a period not great-
er than the anticipated period of active
employment, except as provided in Sec-
tion 34b, Employee Response.

(1) Installment deductions will be
made over the shortest period possible.
The size and frequency of installment
deductions will bear a reasonable rela-
tion to the size of the debt and the em-
ployee’s ability to pay.

(2) The amount deducted for any pe-
riod will not exceed 15 percent of the
disposable pay from which the deduc-
tion is made, unless the employee has
agreed in writing to the deduction of a
greater amount. Installment payment
of less than $100 per pay period will he
accepted only in the most unusual cir-
cumstances.

(3) Offset deductions from final sal-
ary and/or lump-sum leave payment.
Such an offset deduction may exceed 15
percent of an employee’s final salary
and/or lump-sum leave payment pursu-
ant to 31 U.S.C. 3716, 64 CG 907.

(e) Interest, penalties and adminis-
trative costs on debts under this part
will be assessed and/or waived accord-
ing to the provisions of 4 CFR 102.13.

§ 204.41 Non-waiver of rights.
An employee’s involuntary payment

of all or any portion of a debt being
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collected under 5 U.S.C. 5514 shall not
be construed as a waiver of any rights
that the employee may have under 5
U.S.C. 5514 or any other provision of
contract or law, unless there are statu-
tory or contractual provisions to the
contrary.

§ 204.42 Refunds.
(a) The Commission will refund

promptly to the appropriate individual
amounts offset under this regulation
when:

(1) A debt is waived or otherwise
found not owing the United States (un-
less expressly prohibited by statute or
regulation); or

(2) The Commission is directed by an
administrative or judicial order to re-
fund amounts deducted from the em-
ployee’s current pay.

(b) Refunds do not bear interest un-
less required or permitted by law or
contract.

§ 204.43 Coordinating offset with an-
other federal agency.

(a) Responsibility of the Commission as
the Creditor Agency. The Commission
shall request recovery from the current
paying agency. Upon completion of the
procedures established in these regula-
tions and pursuant to 5 U.S.C. 5514, 5
CFR 550.1108 the Commission must:

(1) Certify, in writing, that the em-
ployee owes the debt, the amount and
basis of the debt, the date on which
payment(s) is due, the date the Govern-
ment’s right to collect the debt first
accrued and that the Commission’s reg-
ulations implementing 5 U.S.C. 5514
have been approved by OPM.

(2) If the collection must be made in
installments, the Commission also
must advise the paying agency of the
amount or percentage of disposable pay
to be collected in each installment, and
if the Commission wishes, the number
and the commencing date of the in-
stallments (if a date other than the
next officially established pay period is
required).

(3) Advise the paying agency of the
actions taken pursuant to 5 U.S.C.
5514(b) and give the date(s) the ac-
tion(s) was taken (unless the employee
has consented to the salary offset in
writing or signed a statement acknowl-
edging receipt of the required proce-

dures and the written consent or state-
ment is forwarded to the paying agen-
cy).

(4) Except as otherwise provided in
this paragraph (a)(4), the Commission
must submit a debt claim containing
the information specified in paragraphs
(a)(1) through (3) of this section and an
installment agreement (or other in-
struction on the payment schedule), if
applicable, to the employee’s paying
agency.

(5) If the employee is in the process
of separating, the Commission must
submit its debt claim to the employ-
ee’s paying agency for collection as
provided in 5 CFR 550.1104(l). Pursuant
to 5 CFR 1101, the paying agency must
certify the total amount of its collec-
tion and notify the creditor agency and
employee. If the paying agency is
aware that the employee is entitled to
payments from the Civil Service Re-
tirement and Disability Fund, or other
similar payments, it must provide
written notification to the agency re-
sponsible for making such payments
that the debtor owes a debt (including
the amount) and that the paying agen-
cy has fully complied with the provi-
sions of this section. The Commission
must submit a properly certified claim
to the agency responsible for making
such payments before the collection
can be made.

(6) If the employee is already sepa-
rated and all payments due from his or
her former paying agency have been
paid, the Commission may request, un-
less otherwise prohibited, that money
due and payable to the employee from
the Civil Service Retirement and Dis-
ability Fund (5 CFR 831.1801) or other
similar funds, be administratively off-
set to collect the debt (See 31 U.S.C.
3716 and 4 CFR part 101).

(7) When an employee transfers to an-
other paying agency, the Commission
shall not repeat the due process proce-
dures described in 5 U.S.C. 5514 and
subpart B of this part to resume the
collection. The Commission must re-
view the debt upon receiving the
former paying agency’s notice of the
employee’s transfer to make sure the
collection is resumed by the new pay-
ing agency. The Commission must sub-
mit a properly certified claim to the
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new paying agency before collection
can be resumed.

(b) Responsibility of the Commission as
the paying agency—(1) Complete claim.
When the Commission receives a prop-
erly certified claim from a creditor
agency, deductions should be scheduled
to begin at the next officially estab-
lished pay interval. The Commission
must notify the employee in writing
that the Commission has received a
certified debt claim from the creditor
agency (including the amount) and the
date salary offset will begin and the
amount of such deductions.

(2) Incomplete claim. When the Com-
mission receives an incomplete certifi-
cation of debt from a creditor agency,
the Commission must return the debt
claim with notice that procedures
under 5 U.S.C. 5514 and subpart B of
this part must be provided and a prop-
erly certified debt claim received be-
fore action will be taken to collect
from the employee’s current pay ac-
count.

(3) Review. The Commission is not au-
thorized to review the merits of the
creditor agency’s determination with
respect to the amount or validity of
the debt certified by the creditor agen-
cy.

(4) Employees who transfer from one
paying agency to another. If, after the
creditor agency has submitted the debt
claim to the Commission and before
the Commission collects the debt in
full, the employee transfers to another
agency, the Commission must certify
the total amount collected on the debt.
One copy of the certification must be
furnished to the employee and one copy
to the creditor agency along with no-
tice of the employee’s transfer.

(c) Responsibility of the Program Offi-
cial. (1) The Program Official shall co-
ordinate debt collections and shall, as
appropriate:

(i) Arrange for a hearing upon proper
petition by a federal employee; and

(ii) Prescribe, upon consultation with
the General Counsel, such practices
and procedures as may be necessary to
carry out the intent of this regulation.

(2) The Program Official shall be re-
sponsible for:

(i) Ensuring that each certification of
debt sent to a paying agency is con-

sistent with the pre-offset notice
(§ 204.33, Pre-offset notice).

(ii) Obtaining hearing officials from
other agencies pursuant to § 204.36,
Granting of a pre-offset hearing.

(iii) Ensuring that hearings are prop-
erly scheduled.

§ 204.44 Interest, penalties, and admin-
istrative costs.

Charges may be assessed for interest,
penalties, and administrative costs in
accordance with the Federal Claims
Collection Standards, 4 CFR 102.13.

Subpart C—Tax Refund Offset

AUTHORITY: 5 U.S.C. 8347(a) and 8461(g), 31
U.S.C. 3720A.

SOURCE: 58 FR 64372, Dec. 7, 1993, unless
otherwise noted.

§ 204.50 Purpose.
This subpart establishes procedures

for the Commission to refer past-due
legally enforceable debts to the Inter-
nal Revenue Service (IRS) for offset
against the income tax refunds of an
individual, sole proprietorship, part-
nership, corporation, nonprofit organi-
zation or any other form of business as-
sociation, (31 U.S.C. 3720A(4)) owing
debts to the Commission. In the case of
refunds of business associations, this
section applies only to refunds payable
on or after January 1, 1995 (31 U.S.C.
3720A(5). It specifies the agency proce-
dures and the rights of the debtor ap-
plicable to claims referred under the
Federal Tax Refund Offset Program for
the collection of debts owed to the
Commission.

§ 204.51 Past-due legally enforceable
debt.

A past-due legally enforceable debt
for referral to the IRS is a debt that:

(a) Resulted from:
(1) Erroneous payments made under

the Civil Service Retirement or the
Federal Employees’ Retirement Sys-
tems; or

(2) Unpaid health or life insurance
premiums due under the Federal Em-
ployees’ Health Benefits or Federal
Employees’ Group Life Insurance Pro-
grams; or

(3) Any other statute administered
by the Commission;
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(b) Is an obligation of a debtor;
(c) Except in the case of a judgment

debt, has been delinquent at least three
months but not more than ten years at
the time the offset is made;

(d) Is at least $25.00;
(e) With respect to which the individ-

ual’s rights described in the collection
of debts owed to the Civil Service Re-
tirement and Disability Fund (5 CFR
831.1301 through 831.1309) have been ex-
hausted;

(f) With respect to which either:
(1) The Commission’s records do not

contain evidence that the person owing
the debt (or his or her spouse) has filed
for bankruptcy under title 11 of the
United States Code; or

(2) The Commission can clearly es-
tablish at the time of the referral that
the automatic stay under 11 U.S.C. 362
has been lifted or is no longer in effect
with respect to the person owing the
debt or his or her spouse, and the debt
was not discharged in the bankruptcy
proceeding;

(g) Cannot currently be collected
under the salary offset provisions of 5
U.S.C. 5514(a)(1);

(h) Is not eligible for administrative
offset under 31 U.S.C. 3716(a) because of
31 U.S.C. 3716(c)(2), or cannot currently
be collected as an administrative offset
by the Commission under 31 U.S.C.
3716(a) against amounts payable to the
debtor by the Commission; and

(i) Has been disclosed by the Commis-
sion to a consumer reporting agency as
authorized by 31 U.S.C. 3711(f), unless
the consumer reporting agency would
be prohibited from reporting informa-
tion concerning the debt by reason of
15 U.S.C. 1681c, or unless the amount of
the debt does not exceed $100.

§ 204.52 Notification of intent to col-
lect.

(a) Notification before submission to the
IRS. A request for reduction of an IRS
income tax refund will be made only
after the Commission makes a deter-
mination that an amount is owed and
past-due and gives or makes a reason-
able attempt to give the debtor 60 days
written notice of the intent to collect
by IRS tax refund offset.

(b) Contents of notice. The Commis-
sion’s notice of intent to collect by IRS

tax refund offset (Notice of Intent) will
state:

(1) The amount of the debt;
(2) That unless the debt is repaid

within 60 days from the date of the
Commission’s Notice of Intent, the
Commission intends to collect the debt
by requesting the IRS to reduce any
amounts payable to the debtor as a
Federal income tax refund by an
amount equal to the amount of the
debt and all accumulated interest and
other charges;

(3) A mailing address for forwarding
any written correspondence and a con-
tact name and a telephone number for
any questions; and

(4) That the debtor may present evi-
dence to the Commission that all or
part of the debt is not past due or le-
gally enforceable by:

(i) Sending a written request for a re-
view of the evidence to the address pro-
vided in the notice;

(ii) Stating in the request the
amount disputed and the reasons why
the debtor believes that the debt is not
past due or is not legally enforceable;
and

(iii) Including in the request any doc-
uments that the debtor wishes to be
considered or stating that the addi-
tional information will be submitted
within the remainder of the 60-day pe-
riod.

§ 204.53 Reasonable attempt to notify.

In order to constitute a reasonable
attempt to notify the debtor, the Com-
mission must have used a mailing ad-
dress for the debtor obtained from the
IRS pursuant to 26 U.S.C. 6103(m)(2)
within a period of one year preceding
the attempt to notify the debtor, un-
less the Commission received clear and
concise notification from the debtor
that notices from the agency are to be
sent to an address different from the
address obtained from IRS. Clear and
concise notice means that the debtor
has provided the agency with written
notification, including the debtor’s
name and identifying number (as de-
fined in 26 CFR 301.6109–1), and the
debtor’s intent to have the agency no-
tices sent to the new address.
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§ 204.54 Commission action as a result
of consideration of evidence sub-
mitted in response to the notice of
intent.

(a) Consideration of evidence. If, as a
result of the Notice of Intent, the Com-
mission receives notice that the debtor
will submit additional evidence or re-
ceives additional evidence from the
debtor within the prescribed time pe-
riod, any notice to the IRS will be
stayed until the Commission can:

(1) Consider the evidence presented
by the debtor; and

(2) Determine whether or not all or a
portion of the debt is still past due and
legally enforceable; and

(3) Notify the debtor of its deter-
mination.

(b) Notification to the debtor. Fol-
lowing review of the evidence, the
Commission’s designee will issue a
written decision notifying the debtor
whether the Commission has sustained,
amended, or canceled its determination
that the debt is past-due and legally
enforceable. The notice will advise the
debtor of any further action to be
taken and explain the supporting ra-
tionale for the decision.

(c) Commission action on the debt. (1)
The Commission will notify the debtor
of its intent to refer the debt to the
IRS for offset against the debtor’s Fed-
eral income tax refund if it sustains its
decision that the debt is past-due and
legally enforceable. The Commission
will also notify the debtor whether the
amount of the debt remains the same
or is modified; and

(2) The Commission will not refer the
debt to the IRS for offset against the
debtor’s Federal income tax refund if it
reverses its decision that the debt is
past due and legally enforceable.

§ 204.55 Change in notification to In-
ternal Revenue Service.

(a) Except as noted in paragraph (b)
of this section, after the Commission
sends the IRS notification of an indi-
vidual’s liability for a debt, the Com-
mission will promptly notify the IRS of
any change in the notification, if the
Commission:

(1) Determines that an error has been
made with respect to the information
contained in the notification;

(2) Receives a payment or credits a
payment to the account of the debtor
named in the notification that reduces
the amount of the debt referred to the
IRS for offset; or

(3) Receives notification that the in-
dividual owing the debt has filed for
bankruptcy under Title 11 of the
United States Code or has been adju-
dicated bankrupt and the debt has been
discharged.

(b) The Commission will not notify
the IRS to increase the amount of a
debt owed by a debtor named in the
Commission’s original notification to
the IRS.

(c) If the amount of a debt is reduced
after referral by the Commission and
offset by the IRS, the Commission will
refund to the debtor any excess amount
and will promptly notify the IRS of
any refund made by the Commission.

§ 204.56 Administrative charges.
All administrative charges incurred

in connection with the referral of the
debts to the IRS will be assessed on the
debt and thus increase the amount of
the offset.

§§ 204.57—204.74 [Reserved]

Subpart D—Miscellaneous: Credit
Bureau Reporting, Collection
Services

AUTHORITY: 31 U.S.C. 3701, 3711, 3718.

SOURCE: 58 FR 64373, Dec. 7, 1993, unless
otherwise noted.

§ 204.75 Collection services.
Section 13 of the Debt Collection Act

(31 U.S.C. 3718) authorizes agencies to
enter into contracts for collection serv-
ices to recover debts owed the United
States. The Act requires that certain
provisions be contained in such con-
tracts, including:

(a) The agency retains the authority
to resolve a dispute, including the au-
thority to terminate a collection ac-
tion or refer the matter to the Attor-
ney General for civil remedies; and

(b) The contractor is subject to the
Privacy Act of 1974, as it applies to pri-
vate contractors, as well as subject to
State and Federal laws governing debt
collection practices.
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§ 204.76 Use of credit bureau or con-
sumer reporting agencies.

(a) The Commission may report de-
linquent debts to consumer reporting
agencies (See 31 U.S.C. 3701(a)(3), 3711).
Sixty days prior to release of informa-
tion to a consumer reporting agency,
the debtor shall be notified, in writing,
of the intent to disclose the existence
of the debt to a consumer reporting
agency. Such notice of intent may be a
separate correspondence or included in
correspondence demanding direct pay-
ment. The notice shall be in conform-
ance with 31 U.S.C. 3711(f) and the Fed-
eral Claims Collection Standards. The
Commission shall provide, in this no-
tice, the debtor with:

(1) An opportunity to inspect and
copy agency records pertaining to the
debt;

(2) An opportunity for an administra-
tive review of the legal enforceability
or past due status of the debt;

(3) An opportunity to enter into a re-
payment agreement on terms satisfac-
tory to the Commission to prevent the
Commission from reporting the debt as
overdue to consumer reporting agen-
cies, and provide deadlines and method
for requesting this relief;

(4) An explanation of the rate of in-
terest that will accrue on the debt,
that all costs incurred to collect the
debt will be charged to the debtor, the
authority for assessing these costs, and
the manner in which the Commission
will calculate the amount of these cost;

(5) An explanation that the Commis-
sion will report the debt to the con-
sumer reporting agencies to the det-
riment of the debtor’s credit rating;
and

(6) A description of the collection ac-
tions that the agency may take in the
future if those presently proposed ac-
tions do not result in repayment of the
loan obligation, including the filing of
a lawsuit against the borrower by the
agency and assignment of the debt for
collection by offset against Federal in-
come tax refunds or the filing of a law-
suit against the debtor by the Federal
Government.

(b) The information that may be dis-
closed to the consumer reporting agen-
cy is limited to:

(1) The debtor’s name, address, social
security number or taxpayer identi-

fication number, and any other infor-
mation necessary to establish the iden-
tity of the individual;

(2) The amount, status, and history
of the claim; and

(3) The Commission program or ac-
tivity under which the claim arose.

§ 204.77 Referrals to collection agen-
cies.

(a) The Commission has authority to
contract for collection services to re-
cover delinquent debts in accordance
with 31 U.S.C. 3718(c) and the Federal
Claims Collection Standards (4 CFR
102.6).

(b) The Commission will use private
collection agencies where it determines
that their use is in the best interest of
the Government. Where the Commis-
sion determines that there is a need to
contract for collection services, the
contract will provide that:

(1) The authority to resolve disputes,
compromise claims, suspend or termi-
nate collection action, or refer the
matter to the Department of Justice
for litigation or to take any other ac-
tion under this part will be retained by
the Commission;

(2) Contractors are subject to the Pri-
vacy Act of 1974, as amended, to the ex-
tent specified in 5 U.S.C. 552a(m) and to
applicable Federal and State laws and
regulations pertaining to debt collec-
tion practices, such as the Fair Debt
Collection Practices Act, 15 U.S.C. 1692;

(3) The contractor is required to
strictly account for all amounts col-
lected;

(4) The contractor must agree that
uncollectible accounts shall be re-
turned with appropriate documenta-
tion to enable Commission to deter-
mine whether to pursue collection
through litigation or to terminate col-
lection; and

(5) The contractor must agree to pro-
vide any data in its files relating to
paragraphs (a) (1), (2) and (3) of Section
105.2 of the Federal Claims Collection
Standards upon returning the account
to the Commission for subsequent re-
ferral to the Department of Justice for
litigation.

(c) The Commission will not use a
collection agency to collect a debt
owed by a current employed or retired
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Federal employee, if collection by sal-
ary or annuity offset is available.

PART 209—FORMS PRESCRIBED
UNDER THE COMMISSION’S
RULES OF PRACTICE

Sec.
209.0–1 Availability of forms.
209.1 Form D–A: Disclosure of assets and fi-

nancial information.

AUTHORITY: 15 U.S.C. 77h–1, 77u, 78u–2, 78u–
3, 78v, 78w, 80a–9, 80a–37, 80a–38, 80a39, 80a–40,
80a–41, 80a–44, 80b–3, 80b–9, 80b–11, and 80b–12,
unless otherwise noted.

SOURCE: 60 FR 32823, June 23, 1995, unless
otherwise noted.

§ 209.0–1 Availability of forms.
(a) This part identifies and describes

the forms for use under the Securities
and Exchange Commission’s Rules of
Practice, part 201 of this chapter.

(b) Any person may obtain a copy of
any form prescribed for use in this part
by written request to the Securities
and Exchange Commission, 450 Fifth
Street, N.W., Washington, D.C. 20549.
Any person may inspect the forms at
this address and at the Commission’s
regional and district offices. (See
§ 200.11 of this chapter for the addresses
of the SEC regional and district of-
fices.)

§ 209.1 Form D–A: Disclosure of assets
and financial information.

(a) Rules 410 and 630 of the Rules of
Practice (17 CFR 201.410 and 201.630)
provide that under certain cir-
cumstances a respondent who asserts
or intends to assert an inability to pay
disgorgement, interest or penalties
may be required to disclose certain fi-
nancial information. Unless otherwise
ordered, this form may be used by indi-
viduals required to supply such infor-
mation.

(b) The respondent filing Form D–A
is required promptly to notify the
Commission of any material change in
the answer to any question on this
form.

(c) Form D–A may not be withheld
from the interested division. A re-
spondent making financial information
disclosures on this form after the insti-
tution of proceedings may make a mo-
tion, pursuant to Rule 322 of the Com-

mission’s Rules of Practice (17 CFR
201.322), for the issuance of a protective
order to limit disclosure to the public
or parties other than the interested di-
vision of the information submitted on
Form D–A. A request for a protective
order allows the requester an oppor-
tunity to justify the need for confiden-
tiality. The making of a motion for a
protective order, however, does not
guarantee that disclosure will be lim-
ited.

(d) No party receiving information
for which a motion for a protective
order has been made may transfer or
convey the information to any other
person prior to a ruling on the motion
without the prior permission of the
Commission or a hearing officer.

(e) A person making financial infor-
mation disclosures on Form D–A prior
to the institution of proceedings, in
connection with an offer of settlement
or otherwise, may request confidential
treatment of the information pursuant
to the Freedom of Information Act. See
the Commission’s Freedom of Informa-
tion Act (‘‘FOIA’’) regulations, 17 CFR
200.83. A request for confidential treat-
ment allows the requester an oppor-
tunity to substantiate the need for
confidentiality. No determination as to
the validity of any request for con-
fidential treatment will be made until
a request for disclosure of the informa-
tion under FOIA is received.

PART 210—FORM AND CONTENT
OF AND REQUIREMENTS FOR FI-
NANCIAL STATEMENTS, SECURI-
TIES ACT OF 1933, SECURITIES
EXCHANGE ACT OF 1934, PUB-
LIC UTILITY HOLDING COMPANY
ACT OF 1935, INVESTMENT COM-
PANY ACT OF 1940, INVESTMENT
ADVISERS ACT OF 1940, AND
ENERGY POLICY AND CON-
SERVATION ACT OF 1975

APPLICATION OF REGULATION S–X (17 CFR
PART 210)

Sec.
210.1–01 Application of Regulation S–X (17

CFR part 210).
210.1–02 Definitions of terms used in Regula-

tion S–X (17 CFR part 210).
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QUALIFICATIONS AND REPORTS OF
ACCOUNTANTS

210.2–01 Qualifications of accountants.
210.2–02 Accountants’ reports.
210.2–03 Examination of financial state-

ments by foreign government auditors.
210.2–04 Examination of financial state-

ments of persons other than the reg-
istrant.

210.2–05 Examination of financial state-
ments by more than one accountant.

GENERAL INSTRUCTIONS AS TO FINANCIAL
STATEMENTS

210.3–01 Consolidated balance sheets.
210.3–02 Consolidated statements of income

and changes in financial position.
210.3–03 Instructions to income statement

requirements.
210.3–04 Changes in other stockholders’ eq-

uity.
210.3–05 Financial statements of businesses

acquired or to be acquired.
210.3–06 Financial statements covering a pe-

riod of nine to twelve months.
210.3–07—210.3–08 [Reserved]
210.3–09 Separate financial statements of

subsidiaries not consolidated and 50 per-
cent or less owned persons.

210.3–10 Financial statements of guarantors
and issuers of guaranteed securities reg-
istered or being registered.

210.3–11 Financial statements of an inactive
registrant.

210.3–12 Age of financial statements at ef-
fective date of registration statement or
at mailing date of proxy statement.

210.3–13 Filing of other financial statements
in certain cases.

210.3–14 Special instructions for real estate
operations to be acquired.

210.3–15 Special provisions as to real estate
investment trusts.

210.3–16 Financial statements of affiliates
whose securities collateralize an issue
registered or being registered.

210.3–17 Financial statements of natural
persons.

210.3–18 Special provisions as to registered
management investment companies and
companies required to be registered as
management investment companies.

210.3–19 [Reserved]
210.3–20 Currency for financial statements

of foreign private issuers.

CONSOLIDATED AND COMBINED FINANCIAL
STATEMENTS

210.3A–01 Application of §§ 210.3A–01 to
210.3A–05.

210.3A–02 Consolidated financial statements
of the registrant and its subsidiaries.

210.3A–03 Statement as to principles of con-
solidation or combination followed.

210.3A–04 Intercompany items and trans-
actions.

210.3A–05 Special requirements as to public
utility holding companies.

RULES OF GENERAL APPLICATION

210.4–01 Form, order, and terminology.
210.4–02 Items not material.
210.4–03 Inapplicable captions and omission

of unrequired or inapplicable financial
statements.

210.4–04 Omission of substantially identical
notes.

210.4–05—210.04–06 [Reserved]
210.4–07 Discount on shares.
210.4–08 General notes to financial state-

ments.
210.4–09 [Reserved]
210.4–10 Financial accounting and reporting

for oil and gas producing activities pur-
suant to the Federal securities laws and
the Energy Policy and Conservation Act
of 1975.

COMMERCIAL AND INDUSTRIAL COMPANIES

210.5–01 Application of §§ 210.5–01 to 210.5–04.
210.5–02 Balance sheets.
210.5–03 Income statements.
210.5–04 What schedules are to be filed.

REGISTERED INVESTMENT COMPANIES

210.6–01 Application of §§ 210.6–01 to 210.6–10.
210.6–02 Definition of certain terms.
210.6–03 Special rules of general application

to registered investment companies.
210.6–04 Balance sheets.
210.6–05 Statements of net assets.
210.6–06 Special provisions applicable to the

balance sheets of issuers of face-amount
certificates.

210.6–07 Statements of operations.
210.6–08 Special provisions applicable to the

statements of operations of issuers of
face-amount certificates.

210.6–09 Statements of changes in net as-
sets.

210.6–10 What schedules are to be filed.

EMPLOYEE STOCK PURCHASE, SAVINGS AND
SIMILAR PLANS

210.6A–01 Application of §§ 210.6A–01 to
210.6A–05.

210.6A–02 Special rules applicable to em-
ployee stock purchase, savings and simi-
lar plans.

210.6A–03 Statements of financial condition.
210.6A–04 Statements of income and

changes in plan equity.
210.6A–05 What schedules are to be filed.

INSURANCE COMPANIES

210.7–01 Application of §§ 210.7–01 to 210.7–05.
210.7–02 General requirement.
210.7–03 Balance sheets.
210.7–04 Income statements.
210.7–05 What schedules are to be filed.

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00218 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



219

Securities and Exchange Commission § 210.1–01

BANK HOLDING COMPANIES

210.9–01 Application of §§ 210.9–01 to 210.9–07.
210.9–02 General requirement.
210.9–03 Balance sheets.
210.9–04 Income statements.
210.9–05 Foreign activities.
210.9–06 Condensed financial information of

registrant.
210.9–07 [Reserved]

INTERIM FINANCIAL STATEMENTS

210.10–01 Interim financial statements.

PRO FORMA FINANCIAL INFORMATION

210.11–01 Presentation requirements.
210.11–02 Preparation requirements.
210.11–03 Presentation of financial forecast.

FORM AND CONTENT OF SCHEDULES

GENERAL

210.12–01 Application of §§ 210.12–01 to 210.12–
29.

210.12–02—210.12–03 [Reserved]
210.12–04 Condensed financial information of

registrant.
210.12–05—210.12–08 [Reserved]
210.12–09 Valuation and qualifying accounts.
210.12–10—210.12–11 [Reserved]

FOR MANAGEMENT INVESTMENT COMPANIES

210.12–12 Investments in securities of unaf-
filiated issuers.

210.12–12A Investments—securities sold
short.

210.12–12B Open option contracts written.
210.12–13 Investments other than securities.
210.12–14 Investments in and advances to af-

filiates.
210.12–15 Summary of investments—other

than investments in related parties.
210.12–16 Supplementary insurance informa-

tion.
210.12–17 Reinsurance.
210.12–18 Supplemental information (for

property-casualty insurance under-
writers).

FOR FACE AMOUNT CERTIFICATE INVESTMENT
COMPANIES

210.12–21 Investments in securities of unaf-
filiated issuers.

210.12–22 Investments in and advances to af-
filiates and income thereon.

210.12–23 Mortgage loans on real estate and
interest earned on mortgages.

210.12–24 Real estate owned and rental in-
come.

210.12–25 Supplementary profit and loss in-
formation.

210.12–26 Certificate reserves.
210.12–27 Qualified assets on deposit.

FOR CERTAIN REAL ESTATE COMPANIES

210.12–28 Real estate and accumulated de-
preciation.

210.12–29 Mortgage loans on real estate.

AUTHORITY: 15 U.S.C. 77f, 77g, 77h, 77j, 77s,
77z–2, 77z–3, 77aa(25), 77aa(26), 78c, 78j–1, 78l,
78m, 78n, 78o(d), 78q, 78u–5, 78w(a), 78ll, 78mm,
79e(b), 79j(a), 79n, 79t(a), 80a–8, 80a–20, 80a–29,
80a–30, 80a–37(a), 80b–3, 80b–11 unless other-
wise noted.

EDITORIAL NOTE: Nomenclature changes to
part 210 appear at 57 FR 36501, Aug. 13, 1992
and 57 FR 47409, Oct. 16, 1992.

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE READ IN
CONJUNCTION WITH REGULATION S–T
(PART 232 OF THIS CHAPTER), WHICH
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC
FORMAT. MANY PROVISIONS RELATING
TO THE PREPARATION AND SUBMISSION
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC
FORMAT.

APPLICATION OF REGULATION S–X (17
CFR PART 210)

§ 210.1–01 Application of Regulation S–
X (17 CFR part 210).

(a) This part (together with the Fi-
nancial Reporting Releases (part 211 of
this chapter)) sets forth the form and
content of and requirements for finan-
cial statements required to be filed as
a part of:

(1) Registration statements under the
Securities Act of 1933 (part 239 of this
chapter), except as otherwise specifi-
cally provided in the forms which are
to be used for registration under this
Act;

(2) Registration statements under
section 12 (subpart C of part 249 of this
chapter), annual or other reports under
sections 13 and 15(d) (subparts D and E
of part 249 of this chapter), and proxy
and information statements under sec-
tion 14 of the Securities Exchange Act
of 1934 except as otherwise specifically
provided in the forms which are to be
used for registration and reporting
under these sections of this Act;

(3) Registration statements and an-
nual reports filed under the Public
Utility Holding Company Act of 1935
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(part 259 of this chapter) by public util-
ity holding companies registered under
such Act; and

(4) Registration statements and
shareholder reports under the Invest-
ment Company Act of 1940 (part 274 of
this chapter), except as otherwise spe-
cifically provided in the forms which
are to be used for registration under
this Act.

(b) The term financial statements as
used in this part shall be deemed to in-
clude all notes to the statements and
all related schedules.

(c) In addition to filings pursuant to
the Federal securities laws, § 210.4–10
applies to the preparation of accounts
by persons engaged, in whole or in
part, in the production of crude oil or
natural gas in the United States pursu-
ant to section 503 of the Energy Policy
and Conservation Act of 1975 (42 U.S.C.
6383) (EPCA) and section 1(c) of the En-
ergy Supply and Environmental Co-
ordination Act of 1974 (15 U.S.C. 796), as
amended by section 505 of EPCA.

[37 FR 14593, July 21, 1972, as amended at 43
FR 40712, Sept. 12, 1978; 45 FR 63680, Sept. 25,
1980; 45 FR 63687, Sept. 25, 1980; 46 FR 36124,
July 14, 1981; 50 FR 25214, June 18, 1985]

§ 210.1–02 Definitions of terms used in
Regulation S–X (17 CFR part 210).

Unless the context otherwise re-
quires, terms defined in the general
rules and regulations or in the instruc-
tions to the applicable form, when used
in Regulation S–X (this part 210), shall
have the respective meanings given in
such instructions or rules. In addition,
the following terms shall have the
meanings indicated in this section un-
less the context otherwise requires.

(a) Accountant’s report. The term ac-
countant’s report, when used in regard
to financial statements, means a docu-
ment in which an independent public or
certified public accountant indicates
the scope of the audit (or examination)
which he has made and sets forth his
opinion regarding the financial state-
ments taken as a whole, or an asser-
tion to the effect that an overall opin-
ion cannot be expressed. When an over-
all opinion cannot be expressed, the
reasons therefor shall be stated.

(b) Affiliate. An affiliate of, or a per-
son affiliated with, a specific person is a
person that directly, or indirectly

through one or more intermediaries,
controls, or is controlled by, or is
under common control with, the person
specified.

(c) Amount. The term amount, when
used in regard to securities, means the
principal amount if relating to evi-
dences of indebtedness, the number of
shares if relating to shares, and the
number of units if relating to any
other kind of security.

(d) Audit (or examination). The term
audit (or examination), when used in re-
gard to financial statements, means an
examination of the financial state-
ments by an independent accountant in
accordance with generally accepted au-
diting standards, as may be modified or
supplemented by the Commission, for
the purpose of expressing an opinion
thereon.

(e) Bank holding company. The term
bank holding company means a person
which is engaged, either directly or in-
directly, primarily in the business of
owning securities of one or more banks
for the purpose, and with the effect, of
exercising control.

(f) Certified. The term certified, when
used in regard to financial statements,
means examined and reported upon
with an opinion expressed by an inde-
pendent public or certified public ac-
countant.

(g) Control. The term control (includ-
ing the terms controlling, controlled by
and under common control with) means
the possession, direct or indirect, of
the power to direct or cause the direc-
tion of the management and policies of
a person, whether through the owner-
ship of voting shares, by contract, or
otherwise.

(h) Development stage company. A
company shall be considered to be in
the development stage if it is devoting
substantially all of its efforts to estab-
lishing a new business and either of the
following conditions exists: (1) Planned
principal operations have not com-
menced. (2) Planned principal oper-
ations have commenced, but there has
been no significant revenue therefrom.

(i) Equity security. The term equity se-
curity means any stock or similar secu-
rity; or any security convertible, with
or without consideration, into such a
security, or carrying any warrant or

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00220 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



221

Securities and Exchange Commission § 210.1–02

right to subscribe to or purchase such a
security; or any such warrant or right.

(j) Fifty-percent-owned person. The
term 50-percent-owned person, in rela-
tion to a specified person, means a per-
son approximately 50 percent of whose
outstanding voting shares is owned by
the specified person either directly, or
indirectly through one or more inter-
mediaries.

(k) Fiscal year. The term fiscal year
means the annual accounting period or,
if no closing date has been adopted, the
calendar year ending on December 31.

(l) Foreign business. A business that is
majority owned by persons who are not
citizens or residents of the United
States and is not organized under the
laws of the United States or any state
thereof, and either:

(1) More than 50 percent of its assets
are located outside the United States;
or

(2) The majority of its executive offi-
cers and directors are not United
States citizens or residents.

(m) Insurance holding company. The
term insurance holding company means
a person which is engaged, either di-
rectly or indirectly, primarily in the
business of owning securities of one or
more insurance companies for the pur-
pose, and with the effect, of exercising
control.

(n) Majority-owned subsidiary. The
term majority-owned subsidiary means a
subsidiary more than 50 percent of
whose outstanding voting shares is
owned by its parent and/or the parent’s
other majority-owned subsidiaries.

(o) Material. The term material, when
used to qualify a requirement for the
furnishing of information as to any
subject, limits the information re-
quired to those matters about which an
average prudent investor ought reason-
ably to be informed.

(p) Parent. A parent of a specified per-
son is an affiliate controlling such per-
son directly, or indirectly through one
or more intermediaries.

(q) Person. The term person means an
individual, a corporation, a partner-
ship, an association, a joint-stock com-
pany, a business trust, or an unincor-
porated organization.

(r) Principal holder of equity securities.
The term principal holder of equity secu-
rities, used in respect of a registrant or

other person named in a particular
statement or report, means a holder of
record or a known beneficial owner of
more than 10 percent of any class of eq-
uity securities of the registrant or
other person, respectively, as of the
date of the related balance sheet filed.

(s) Promoter. The term promoter in-
cludes:

(1) Any person who, acting alone or
in conjunction with one or more other
persons, directly or indirectly takes
initiative in founding and organizing
the business or enterprise of an issuer;

(2) Any person who, in connection
with the founding and organizing of the
business or enterprise of an issuer, di-
rectly or indirectly receives in consid-
eration of services or property, or both
services and property, 10 percent or
more of any class of securities of the
issuer or 10 percent or more of the pro-
ceeds from the sale of any class of secu-
rities. However, a person who receives
such securities or proceeds either sole-
ly as underwriting commissions or
solely in consideration of property
shall not be deemed a promoter within
the meaning of this paragraph if such
person does not otherwise take part in
founding and organizing the enterprise.

(t) Registrant. The term registrant
means the issuer of the securities for
which an application, a registration
statement, or a report is filed.

(u) Related parties. The term related
parties is used as that term is defined in
the Glossary to Statement of Financial
Accounting Standards No. 57, ‘‘Related
Party Disclosures.’’

(v) Share. The term share means a
share of stock in a corporation or unit
of interest in an unincorporated per-
son.

(w) Significant subsidiary. The term
significant subsidiary means a sub-
sidiary, including its subsidiaries,
which meets any of the following con-
ditions:

(1) The registrant’s and its other sub-
sidiaries’ investments in and advances
to the subsidiary exceed 10 percent of
the total assets of the registrant and
its subsidiaries consolidated as of the
end of the most recently completed fis-
cal year (for a proposed business com-
bination to be accounted for as a pool-
ing of interests, this condition is also
met when the number of common
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shares exchanged or to be exchanged by
the registrant exceeds 10 percent of its
total common shares outstanding at
the date the combination is initiated);
or

(2) The registrant’s and its other sub-
sidiaries’ proportionate share of the
total assets (after intercompany elimi-
nations) of the subsidiary exceeds 10
percent of the total assets of the reg-
istrants and its subsidiaries consoli-
dated as of the end of the most re-
cently completed fiscal year; or

(3) The registrant’s and its other sub-
sidiaries’ equity in the income from
continuing operations before income
taxes, extraordinary items and cumu-
lative effect of a change in accounting
principle of the subsidiary exceeds 10
percent of such income of the reg-
istrant and its subsidiaries consoli-
dated for the most recently completed
fiscal year.

Computational note: For purposes of making
the prescribed income test the following
guidance should be applied:

1. When a loss has been incurred by either
the parent and its subsidiaries consolidated
or the tested subsidiary, but not both, the
equity in the income or loss of the tested
subsidiary should be excluded from the in-
come of the registrant and its subsidiaries
consolidated for purposes of the computa-
tion.

2. If income of the registrant and its sub-
sidiaries consolidated for the most recent
fiscal year is at least 10 percent lower than
the average of the income for the last five
fiscal years, such average income should be
substituted for purposes of the computation.
Any loss years should be omitted for pur-
poses of computing average income.

3. Where the test involves combined enti-
ties, as in the case of determining whether
summarized financial data should be pre-
sented, entities reporting losses shall not be
aggregated with entities reporting income.

(x) Subsidiary. A subsidiary of a speci-
fied person is an affiliate controlled by
such person directly, or indirectly
through one or more intermediaries.

(y) Totally held subsidiary. The term
totally held subsidiary means a sub-
sidiary (1) substantially all of whose
outstanding equity securities are
owned by its parent and/or the parent’s
other totally held subsidiaries, and (2)
which is not indebted to any person
other than its parent and/or the par-
ent’s other totally held subsidiaries, in
an amount which is material in rela-

tion to the particular subsidiary, ex-
cepting indebtedness incurred in the
ordinary course of business which is
not overdue and which matures within
1 year from the date of its creation,
whether evidenced by securities or not.
Indebtedness of a subsidiary which is
secured by its parent by guarantee,
pledge, assignment, or otherwise is to
be excluded for purposes of paragraph
(x)(2) of this section.

(z) Voting shares. The term voting
shares means the sum of all rights,
other than as affected by events of de-
fault, to vote for election of directors
and/or the sum of all interests in an
unincorporated person.

(aa) Wholly owned subsidiary. The
term wholly owned subsidiary means a
subsidiary substantially all of whose
outstanding voting shares are owned
by its parent and/or the parent’s other
wholly owned subsidiaries.

(bb) Summarized financial information.
(1) Except as provided in paragraph
(aa)(2), summarized financial information
referred to in this regulation shall
mean the presentation of summarized
information as to the assets, liabilities
and results of operations of the entity
for which the information is required.
Summarized financial information
shall include the following disclosures:

(i) Current assets, noncurrent assets,
current liabilities, noncurrent liabil-
ities, and, when applicable, redeemable
preferred stocks (see § 210.5–02.28) and
minority interests (for specialized in-
dustries in which classified balance
sheets are normally not presented, in-
formation shall be provided as to the
nature and amount of the major com-
ponents of assets and liabilities);

(ii) Net sales or gross revenues, gross
profit (or, alternatively, costs and ex-
penses applicable to net sales or gross
revenues), income or loss from con-
tinuing operations before extraor-
dinary items and cumulative effect of a
change in accounting principle, and net
income or loss (for specialized indus-
tries, other information may be sub-
stituted for sales and related costs and
expenses if necessary for a more mean-
ingful presentation); and

(2) Summarized financial information
for unconsolidated subsidiaries and 50
percent or less owned persons referred
to in and required by § 210.10–01(b) for
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interim periods shall include the infor-
mation required by paragraph
(aa)(1)(ii) of this section.

(Secs. 7 and 19a of the Securities Act, 15
U.S.C. 77g, 77s(a), 77aa(25)(26); secs. 12, 13, 14,
15(d), and 23(a) of the Securities
ExchangeAct of 1934, 15 U.S.C. 78l, 78m, 78n,
78o(d), 78w(a), secs. 5(b), 10(a), 14, 20(a) of the
Public Utility Holding Company Act, 15
U.S.C. 79e(a), 79n, 79t(a); secs. 8, 20, 30, 31(c),
38(a) of the Investment Company Act of 1940,
15 U.S.C. 80a–8, 80a–20, 80a–29, 80a–30(c), 80a–
37(a))

[37 FR 14593, July 21, 1972, as amended at 38
FR 6066, Mar. 6, 1973; 39 FR 17931, May 22,
1974; 40 FR 55835, Dec. 2, 1975; 45 FR 63668,
Sept. 25, 1980; 46 FR 56178, Nov. 16, 1981; 47 FR
29836, July 9, 1982; 50 FR 25214, June 18, 1985;
50 FR 49531, Dec. 3, 1985; 59 FR 65636, Dec. 20,
1994; 62 FR 12749, Mar. 18, 1997]

QUALIFICATIONS AND REPORTS OF
ACCOUNTANTS

SOURCE: Sections 210.2–01 to 210.2–05 appear
at 37 FR 14594, July 21, 1972, unless otherwise
noted.

§ 210.2–01 Qualifications of account-
ants.

Preliminary Note to § 210.2–01

1. Section 210.2–01 is designed to ensure
that auditors are qualified and independent
of their audit clients both in fact and in ap-
pearance. Accordingly, the rule sets forth re-
strictions on financial, employment, and
business relationships between an account-
ant and an audit client and restrictions on
an accountant providing certain non-audit
services to an audit client.

2. Section 210.2–01(b) sets forth the general
standard of auditor independence. Para-
graphs (c)(1) to (c)(5) reflect the application
of the general standard to particular cir-
cumstances. The rule does not purport to,
and the Commission could not, consider all
circumstances that raise independence con-
cerns, and these are subject to the general
standard in § 210.2–01(b). In considering this
standard, the Commission looks in the first
instance to whether a relationship or the
provision of a service: creates a mutual or
conflicting interest between the accountant
and the audit client; places the accountant
in the position of auditing his or her own
work; results in the accountant acting as
management or an employee of the audit cli-
ent; or places the accountant in a position of
being an advocate for the audit client.

3. These factors are general guidance only
and their application may depend on par-
ticular facts and circumstances. For that
reason, § 210.2–01 provides that, in deter-
mining whether an accountant is inde-

pendent, the Commission will consider all
relevant facts and circumstances. For the
same reason, registrants and accountants
are encouraged to consult with the Commis-
sion’s Office of the Chief Accountant before
entering into relationships, including rela-
tionships involving the provision of services,
that are not explicitly described in the rule.

(a) The Commission will not recog-
nize any person as a certified public ac-
countant who is not duly registered
and in good standing as such under the
laws of the place of his residence or
principal office. The Commission will
not recognize any person as a public
accountant who is not in good standing
and entitled to practice as such under
the laws of the place of his residence or
principal office.

(b) The Commission will not recog-
nize an accountant as independent,
with respect to an audit client, if the
accountant is not, or a reasonable in-
vestor with knowledge of all relevant
facts and circumstances would con-
clude that the accountant is not, capa-
ble of exercising objective and impar-
tial judgment on all issues encom-
passed within the accountant’s engage-
ment. In determining whether an ac-
countant is independent, the Commis-
sion will consider all relevant cir-
cumstances, including all relationships
between the accountant and the audit
client, and not just those relating to
reports filed with the Commission.

(c) This paragraph sets forth a non-
exclusive specification of cir-
cumstances inconsistent with para-
graph (b) of this section.

(1) Financial relationships. An ac-
countant is not independent if, at any
point during the audit and professional
engagement period, the accountant has
a direct financial interest or a material
indirect financial interest in the ac-
countant’s audit client, such as:

(i) Investments in audit clients. An ac-
countant is not independent when:

(A) The accounting firm, any covered
person in the firm, or any of his or her
immediate family members, has any
direct investment in an audit client,
such as stocks, bonds, notes, options,
or other securities. The term direct in-
vestment includes an investment in an
audit client through an intermediary
if:

(1) The accounting firm, covered per-
son, or immediate family member,
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alone or together with other persons,
supervises or participates in the
intermediary’s investment decisions or
has control over the intermediary; or

(2) The intermediary is not a diversi-
fied management investment company,
as defined by section 5(b)(1) of the In-
vestment Company Act of 1940, 15
U.S.C. 80a–5(b)(1), and has an invest-
ment in the audit client that amounts
to 20% or more of the value of the
intermediary’s total investments.

(B) Any partner, principal, share-
holder, or professional employee of the
accounting firm, any of his or her im-
mediate family members, any close
family member of a covered person in
the firm, or any group of the above per-
sons has filed a Schedule 13D or 13G (17
CFR 240.13d–101 or 240.13d–102) with the
Commission indicating beneficial own-
ership of more than five percent of an
audit client’s equity securities or con-
trols an audit client, or a close family
member of a partner, principal, or
shareholder of the accounting firm con-
trols an audit client.

(C) The accounting firm, any covered
person in the firm, or any of his or her
immediate family members, serves as
voting trustee of a trust, or executor of
an estate, containing the securities of
an audit client, unless the accounting
firm, covered person in the firm, or im-
mediate family member has no author-
ity to make investment decisions for
the trust or estate.

(D) The accounting firm, any covered
person in the firm, any of his or her
immediate family members, or any
group of the above persons has any ma-
terial indirect investment in an audit
client. For purposes of this paragraph,
the term material indirect investment
does not include ownership by any cov-
ered person in the firm, any of his or
her immediate family members, or any
group of the above persons of 5% or less
of the outstanding shares of a diversi-
fied management investment company,
as defined by section 5(b)(1) of the In-
vestment Company Act of 1940, 15
U.S.C. 80a–5(b)(1), that invests in an
audit client.

(E) The accounting firm, any covered
person in the firm, or any of his or her
immediate family members:

(1) Has any direct or material indi-
rect investment in an entity where:

(i) An audit client has an investment
in that entity that is material to the
audit client and has the ability to exer-
cise significant influence over that en-
tity; or

(ii) The entity has an investment in
an audit client that is material to that
entity and has the ability to exercise
significant influence over that audit
client;

(2) Has any material investment in
an entity over which an audit client
has the ability to exercise significant
influence; or

(3) Has the ability to exercise signifi-
cant influence over an entity that has
the ability to exercise significant influ-
ence over an audit client.

(ii) Other financial interests in audit
client. An accountant is not inde-
pendent when the accounting firm, any
covered person in the firm, or any of
his or her immediate family members
has:

(A) Loans/debtor-creditor relationship.
Any loan (including any margin loan)
to or from an audit client, or an audit
client’s officers, directors, or record or
beneficial owners of more than ten per-
cent of the audit client’s equity securi-
ties, except for the following loans ob-
tained from a financial institution
under its normal lending procedures,
terms, and requirements:

(1) Automobile loans and leases
collateralized by the automobile;

(2) Loans fully collateralized by the
cash surrender value of an insurance
policy;

(3) Loans fully collateralized by cash
deposits at the same financial institu-
tion; and

(4) A mortgage loan collateralized by
the borrower’s primary residence pro-
vided the loan was not obtained while
the covered person in the firm was a
covered person.

(B) Savings and checking accounts.
Any savings, checking, or similar ac-
count at a bank, savings and loan, or
similar institution that is an audit cli-
ent, if the account has a balance that
exceeds the amount insured by the
Federal Deposit Insurance Corporation
or any similar insurer, except that an
accounting firm account may have an
uninsured balance provided that the
likelihood of the bank, savings and
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loan, or similar institution experi-
encing financial difficulties is remote.

(C) Broker-dealer accounts. Brokerage
or similar accounts maintained with a
broker-dealer that is an audit client, if:

(1) Any such account includes any
asset other than cash or securities
(within the meaning of ‘‘security’’ pro-
vided in the Securities Investor Protec-
tion Act of 1970 (‘‘SIPA’’) (15 U.S.C.
78aaa et seq.));

(2) The value of assets in the ac-
counts exceeds the amount that is sub-
ject to a Securities Investor Protection
Corporation advance, for those ac-
counts, under Section 9 of SIPA (15
U.S.C. 78fff-3); or

(3) With respect to non-U.S. accounts
not subject to SIPA protection, the
value of assets in the accounts exceeds
the amount insured or protected by a
program similar to SIPA.

(D) Futures commission merchant ac-
counts. Any futures, commodity, or
similar account maintained with a fu-
tures commission merchant that is an
audit client.

(E) Credit cards. Any aggregate out-
standing credit card balance owed to a
lender that is an audit client that is
not reduced to $10,000 or less on a cur-
rent basis taking into consideration
the payment due date and any avail-
able grace period.

(F) Insurance products. Any individual
policy issued by an insurer that is an
audit client unless:

(1) The policy was obtained at a time
when the covered person in the firm
was not a covered person in the firm;
and

(2) The likelihood of the insurer be-
coming insolvent is remote.

(G) Investment companies. Any finan-
cial interest in an entity that is part of
an investment company complex that
includes an audit client.

(iii) Exceptions. Notwithstanding
paragraphs (c)(1)(i) and (c)(1)(ii) of this
section, an accountant will not be
deemed not independent if:

(A) Inheritance and gift. Any person
acquires an unsolicited financial inter-
est, such as through an unsolicited gift
or inheritance, that would cause an ac-
countant to be not independent under
paragraph (c)(1)(i) or (c)(1)(ii) of this
section, and the financial interest is
disposed of as soon as practicable, but

no later than 30 days after the person
has knowledge of and the right to dis-
pose of the financial interest.

(B) New audit engagement. Any person
has a financial interest that would
cause an accountant to be not inde-
pendent under paragraph (c)(1)(i) or
(c)(1)(ii) of this section, and:

(1) The accountant did not audit the
client’s financial statements for the
immediately preceding fiscal year; and

(2) The accountant is independent
under paragraph (c)(1)(i) and (c)(1)(ii) of
this section before the earlier of:

(i) Signing an initial engagement let-
ter or other agreement to provide
audit, review, or attest services to the
audit client; or

(ii) Commencing any audit, review, or
attest procedures (including planning
the audit of the client’s financial state-
ments).

(C) Employee compensation and benefit
plans. An immediate family member of
a person who is a covered person in the
firm only by virtue of paragraphs
(f)(11)(iii) or (f)(11)(iv) of this section
has a financial interest that would
cause an accountant to be not inde-
pendent under paragraph (c)(1)(i) or
(c)(1)(ii) of this section, and the acqui-
sition of the financial interest was an
unavoidable consequence of participa-
tion in his or her employer’s employee
compensation or benefits program, pro-
vided that the financial interest, other
than unexercised employee stock op-
tions, is disposed of as soon as prac-
ticable, but no later than 30 days after
the person has the right to dispose of
the financial interest.

(iv) Audit clients’ financial relation-
ships. An accountant is not inde-
pendent when:

(A) Investments by the audit client in
the accounting firm. An audit client has,
or has agreed to acquire, any direct in-
vestment in the accounting firm, such
as stocks, bonds, notes, options, or
other securities, or the audit client’s
officers or directors are record or bene-
ficial owners of more than 5% of the
equity securities of the accounting
firm.

(B) Underwriting. An accounting firm
engages an audit client to act as an un-
derwriter, broker-dealer, market-
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maker, promoter, or analyst with re-
spect to securities issued by the ac-
counting firm.

(2) Employment relationships. An ac-
countant is not independent if, at any
point during the audit and professional
engagement period, the accountant has
an employment relationship with an
audit client, such as:

(i) Employment at audit client of ac-
countant. A current partner, principal,
shareholder, or professional employee
of the accounting firm is employed by
the audit client or serves as a member
of the board of directors or similar
management or governing body of the
audit client.

(ii) Employment at audit client of cer-
tain relatives of accountant. A close fam-
ily member of a covered person in the
firm is in an accounting role or finan-
cial reporting oversight role at an
audit client, or was in such a role dur-
ing any period covered by an audit for
which the covered person in the firm is
a covered person.

(iii) Employment at audit client of
former employee of accounting firm. A
former partner, principal, shareholder,
or professional employee of an ac-
counting firm is in an accounting role
or financial reporting oversight role at
an audit client, unless the individual:

(A) Does not influence the account-
ing firm’s operations or financial poli-
cies;

(B) Has no capital balances in the ac-
counting firm; and

(C) Has no financial arrangement
with the accounting firm other than
one providing for regular payment of a
fixed dollar amount (which is not de-
pendent on the revenues, profits, or
earnings of the accounting firm):

(1) Pursuant to a fully funded retire-
ment plan, rabbi trust, or, in jurisdic-
tions in which a rabbi trust does not
exist, a similar vehicle; or

(2) In the case of a former profes-
sional employee who was not a partner,
principal, or shareholder of the ac-
counting firm and who has been dis-
associated from the accounting firm
for more than five years, that is imma-
terial to the former professional em-
ployee.

(iv) Employment at accounting firm of
former employee of audit client. A former
officer, director, or employee of an

audit client becomes a partner, prin-
cipal, shareholder, or professional em-
ployee of the accounting firm, unless
the individual does not participate in,
and is not in a position to influence,
the audit of the financial statements of
the audit client covering any period
during which he or she was employed
by or associated with that audit client.

(3) Business relationships. An account-
ant is not independent if, at any point
during the audit and professional en-
gagement period, the accounting firm
or any covered person in the firm has
any direct or material indirect busi-
ness relationship with an audit client,
or with persons associated with the
audit client in a decision-making ca-
pacity, such as an audit client’s offi-
cers, directors, or substantial stock-
holders. The relationships described in
this paragraph do not include a rela-
tionship in which the accounting firm
or covered person in the firm provides
professional services to an audit client
or is a consumer in the ordinary course
of business.

(4) Non-audit services. An accountant
is not independent if, at any point dur-
ing the audit and professional engage-
ment period, the accountant provides
the following non-audit services to an
audit client:

(i) Bookkeeping or other services related
to the audit client’s accounting records or
financial statements.

(A) Any service involving:
(1) Maintaining or preparing the

audit client’s accounting records;
(2) Preparing the audit client’s finan-

cial statements that are filed with the
Commission or form the basis of finan-
cial statements filed with the Commis-
sion; or

(3) Preparing or originating source
data underlying the audit client’s fi-
nancial statements.

(B) Notwithstanding paragraph
(c)(4)(i)(A) of this section, the account-
ant’s independence will not be im-
paired when the accountant provides
these services:

(1) In emergency or other unusual
situations, provided the accountant
does not undertake any managerial ac-
tions or make any managerial deci-
sions; or

(2) For foreign divisions or subsidi-
aries of an audit client, provided that:
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(i) The services are limited, routine,
or ministerial;

(ii) It is impractical for the foreign
division or subsidiary to make other
arrangements;

(iii) The foreign division or subsidiary
is not material to the consolidated fi-
nancial statements;

(iv) The foreign division or subsidiary
does not have employees capable or
competent to perform the services;

(v) The services performed are con-
sistent with local professional ethics
rules; and

(vi) The fees for all such services col-
lectively (for the entire group of com-
panies) do not exceed the greater of 1%
of the consolidated audit fee or $10,000.

(ii) Financial information systems de-
sign and implementation.

(A) Directly or indirectly operating,
or supervising the operation of, the
audit client’s information system or
managing the audit client’s local area
network.

(B) Designing or implementing a
hardware or software system that ag-
gregates source data underlying the fi-
nancial statements or generates infor-
mation that is significant to the audit
client’s financial statements taken as a
whole, unless:

(1) The audit client’s management
has acknowledged in writing to the ac-
counting firm and the audit client’s
audit committee, or if there is no such
committee then the board of directors,
the audit client’s responsibility to es-
tablish and maintain a system of inter-
nal accounting controls in compliance
with section 13(b)(2) of the Securities
Exchange Act of 1934 (15 U.S.C.
78m(b)(2));

(2) The audit client’s management
designates a competent employee or
employees, preferably within senior
management, with the responsibility
to make all management decisions
with respect to the design and imple-
mentation of the hardware or software
system;

(3) The audit client’s management
makes all management decisions with
respect to the design and implementa-
tion of the hardware or software sys-
tem including, but not limited to, deci-
sions concerning the systems to be
evaluated and selected, the controls
and system procedures to be imple-

mented, the scope and timetable of sys-
tem implementation, and the testing,
training, and conversion plans;

(4) The audit client’s management
evaluates the adequacy and results of
the design and implementation of the
hardware or software system; and

(5) The audit client’s management
does not rely on the accountant’s work
as the primary basis for determining
the adequacy of its internal controls
and financial reporting systems.

(C) Nothing in this paragraph
(c)(4)(ii) shall limit services an ac-
countant performs in connection with
the assessment, design, and implemen-
tation of internal accounting controls
and risk management controls, pro-
vided the auditor does not act as an
employee or perform management
functions.

(iii) Appraisal or valuation services or
fairness opinions.

(A) Any appraisal service, valuation
service, or any service involving a fair-
ness opinion for an audit client, where
it is reasonably likely that the results
of these services, individually or in the
aggregate, would be material to the fi-
nancial statements, or where the re-
sults of these services will be audited
by the accountant during an audit of
the audit client’s financial statements.

(B) Notwithstanding paragraph
(c)(4)(iii)(A) of this section, the ac-
countant’s independence will not be
impaired when:

(1) The accounting firm’s valuation
expert reviews the work of the audit
client or a specialist employed by the
audit client, and the audit client or the
specialist provides the primary support
for the balances recorded in the client’s
financial statements;

(2) The accounting firm’s actuaries
value an audit client’s pension, other
post-employment benefit, or similar li-
abilities, provided that the audit client
has determined and taken responsi-
bility for all significant assumptions
and data;

(3) The valuation is performed in the
context of the planning and implemen-
tation of a tax-planning strategy or for
tax compliance services; or

(4) The valuation is for non-financial
purposes where the results of the valu-
ation do not affect the financial state-
ments.
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(iv) Actuarial services.
(A) Any actuarially-oriented advi-

sory service involving the determina-
tion of insurance company policy re-
serves and related accounts for the
audit client, unless:

(1) The audit client uses its own actu-
aries or third-party actuaries to pro-
vide management with the primary ac-
tuarial capabilities;

(2) Management accepts responsi-
bility for any significant actuarial
methods and assumptions; and

(3) The accountant’s involvement is
not continuous.

(B) Subject to complying with para-
graph (c)(4)(iv)(A)(1)–(3) of this section,
the accountant’s independence will not
be impaired if the accountant:

(1) Assists management to develop
appropriate methods, assumptions, and
amounts for policy and loss reserves
and other actuarial items presented in
financial reports based on the audit cli-
ent’s historical experience, current
practice, and future plans;

(2) Assists management in the con-
version of financial statements from a
statutory basis to one conforming with
generally accepted accounting prin-
ciples;

(3) Analyzes actuarial considerations
and alternatives in federal income tax
planning; or

(4) Assists management in the finan-
cial analysis of various matters, such
as proposed new policies, new markets,
business acquisitions, and reinsurance
needs.

(v) Internal audit services. Either of:
(A) Internal audit services in an

amount greater than 40% of the total
hours expended on the audit client’s in-
ternal audit activities in any one fiscal
year, unless the audit client has less
than $200 million in total assets. (For
purposes of this paragraph, the term
internal audit services does not include
operational internal audit services un-
related to the internal accounting con-
trols, financial systems, or financial
statements.); or

(B) Any internal audit services, or
any operational internal audit services
unrelated to the internal accounting
controls, financial systems, or finan-
cial statements, for an audit client, un-
less:

(1) The audit client’s management
has acknowledged in writing to the ac-
counting firm and the audit client’s
audit committee, or if there is no such
committee then the board of directors,
the audit client’s responsibility to es-
tablish and maintain a system of inter-
nal accounting controls in compliance
with section 13(b)(2) of the Securities
Exchange Act of 1934 (15 U.S.C.
78m(b)(2));

(2) The audit client’s management
designates a competent employee or
employees, preferably within senior
management, to be responsible for the
internal audit function;

(3) The audit client’s management
determines the scope, risk, and fre-
quency of internal audit activities, in-
cluding those to be performed by the
accountant;

(4) The audit client’s management
evaluates the findings and results aris-
ing from the internal audit activities,
including those performed by the ac-
countant;

(5) The audit client’s management
evaluates the adequacy of the audit
procedures performed and the findings
resulting from the performance of
those procedures by, among other
things, obtaining reports from the ac-
countant; and

(6) The audit client’s management
does not rely on the accountant’s work
as the primary basis for determining
the adequacy of its internal controls.

(vi) Management functions. Acting,
temporarily or permanently, as a direc-
tor, officer, or employee of an audit cli-
ent, or performing any decision-mak-
ing, supervisory, or ongoing moni-
toring function for the audit client.

(vii) Human resources.
(A) Searching for or seeking out pro-

spective candidates for managerial, ex-
ecutive, or director positions;

(B) Engaging in psychological test-
ing, or other formal testing or evalua-
tion programs;

(C) Undertaking reference checks of
prospective candidates for an executive
or director position;

(D) Acting as a negotiator on the
audit client’s behalf, such as deter-
mining position, status or title, com-
pensation, fringe benefits, or other con-
ditions of employment; or
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(E) Recommending, or advising the
audit client to hire, a specific can-
didate for a specific job (except that an
accounting firm may, upon request by
the audit client, interview candidates
and advise the audit client on the can-
didate’s competence for financial ac-
counting, administrative, or control
positions).

(viii) Broker-dealer services. Acting as
a broker-dealer, promoter, or under-
writer, on behalf of an audit client,
making investment decisions on behalf
of the audit client or otherwise having
discretionary authority over an audit
client’s investments, executing a trans-
action to buy or sell an audit client’s
investment, or having custody of assets
of the audit client, such as taking tem-
porary possession of securities pur-
chased by the audit client.

(ix) Legal services. Providing any serv-
ice to an audit client under cir-
cumstances in which the person pro-
viding the service must be admitted to
practice before the courts of a United
States jurisdiction.

(5) Contingent fees. An accountant is
not independent if, at any point during
the audit and professional engagement
period, the accountant provides any
service or product to an audit client for
a contingent fee or a commission, or
receives a contingent fee or commis-
sion from an audit client.

(d) Quality controls. An accounting
firm’s independence will not be im-
paired solely because a covered person
in the firm is not independent of an
audit client provided:

(1) The covered person did not know
of the circumstances giving rise to the
lack of independence;

(2) The covered person’s lack of inde-
pendence was corrected as promptly as
possible under the relevant cir-
cumstances after the covered person or
accounting firm became aware of it;
and

(3) The accounting firm has a quality
control system in place that provides
reasonable assurance, taking into ac-
count the size and nature of the ac-
counting firm’s practice, that the ac-
counting firm and its employees do not
lack independence, and that covers at
least all employees and associated en-
tities of the accounting firm partici-
pating in the engagement, including

employees and associated entities lo-
cated outside of the United States.

(4) For an accounting firm that annu-
ally provides audit, review, or attest
services to more than 500 companies
with a class of securities registered
with the Commission under section 12
of the Securities Exchange Act of 1934
(15 U.S.C. 78l), a quality control system
will not provide such reasonable assur-
ance unless it has at least the fol-
lowing features:

(i) Written independence policies and
procedures;

(ii) With respect to partners and
managerial employees, an automated
system to identify their investments in
securities that might impair the ac-
countant’s independence;

(iii) With respect to all professionals,
a system that provides timely informa-
tion about entities from which the ac-
countant is required to maintain inde-
pendence;

(iv) An annual or on-going firm-wide
training program about auditor inde-
pendence;

(v) An annual internal inspection and
testing program to monitor adherence
to independence requirements;

(vi) Notification to all accounting
firm members, officers, directors, and
employees of the name and title of the
member of senior management respon-
sible for compliance with auditor inde-
pendence requirements;

(vii) Written policies and procedures
requiring all partners and covered per-
sons to report promptly to the ac-
counting firm when they are engaged
in employment negotiations with an
audit client, and requiring the firm to
remove immediately any such profes-
sional from that audit client’s engage-
ment and to review promptly all work
the professional performed related to
that audit client’s engagement; and

(viii) A disciplinary mechanism to
ensure compliance with this section.

(e) Transition and grandfathering.
(1) Transition.
(i) Appraisal or valuation services or

fairness opinions and internal audit serv-
ices. Until August 5, 2002, providing to
an audit client the non-audit services
set forth in paragraphs (c)(4)(iii) and
(c)(4)(v) of this section will not impair
an accountant’s independence with re-
spect to the audit client if performing
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those services did not impair the ac-
countant’s independence under pre-ex-
isting requirements of the Commission,
the Independence Standards Boards, or
the accounting profession in the United
States.

(ii) Other financial interests and em-
ployment relationships. Until May 7,
2001, having the financial interests set
forth in paragraph (c)(1)(ii) of this sec-
tion or the employment relationships
set forth in paragraph (c)(2) of this sec-
tion will not impair an accountant’s
independence with respect to the audit
client if having those financial inter-
ests or employment relationships did
not impair the accountant’s independ-
ence under pre-existing requirements
of the Commission, the Independence
Standards Board, or the accounting
profession in the United States.

(iii) Quality controls. Until December
31, 2002, paragraph (d)(4) of this section
shall not apply to offices of the ac-
counting firm located outside of the
United States.

(2) Grandfathering. Financial inter-
ests included in paragraphs (c)(1)(ii)(A)
and (c)(1)(ii)(F) of this section and em-
ployment relationships included in
paragraph (c)(2) of this section in exist-
ence on May 7, 2001, and contracts for
the provision of services described in
paragraph (c)(4)(ii) of this section in
existence on February 5, 2001 will not
be deemed to impair an accountant’s
independence if they did not impair the
accountant’s independence under pre-
existing requirements of the Commis-
sion, the Independence Standards
Board, or the accounting profession in
the United States.

(3) Settling financial arrangements with
former professionals. To the extent not
required by pre-existing requirements
of the Commission, the Independence
Standards Board, or the accounting
profession in the United States, the re-
quirement in paragraph (c)(2)(iii) of
this section to settle financial arrange-
ments with former professionals ap-
plies to situations that arise after the
effective date of this section.

(f) Definitions of terms. For purposes
of this section:

(1) Accountant, as used in paragraphs
(b) through (e) of this section, means a
certified public accountant or public
accountant performing services in con-

nection with an engagement for which
independence is required. References to
the accountant include any accounting
firm with which the certified public ac-
countant or public accountant is affili-
ated.

(2) Accounting firm means an organi-
zation (whether it is a sole proprietor-
ship, incorporated association, partner-
ship, corporation, limited liability
company, limited liability partnership,
or other legal entity) that is engaged
in the practice of public accounting
and furnishes reports or other docu-
ments filed with the Commission or
otherwise prepared under the securities
laws, and all of the organization’s de-
partments, divisions, parents, subsidi-
aries, and associated entities, including
those located outside of the United
States. Accounting firm also includes
the organization’s pension, retirement,
investment, or similar plans.

(3) Accounting role or financial report-
ing oversight role means a role in which
a person is in a position to or does:

(i) Exercise more than minimal influ-
ence over the contents of the account-
ing records or anyone who prepares
them; or

(ii) Exercise influence over the con-
tents of the financial statements or
anyone who prepares them, such as
when the person is a member of the
board of directors or similar manage-
ment or governing body, chief execu-
tive officer, president, chief financial
officer, chief operating officer, general
counsel, chief accounting officer, con-
troller, director of internal audit, di-
rector of financial reporting, treasurer,
vice president of marketing, or any
equivalent position.

(4) Affiliate of the audit client means:
(i) An entity that has control over

the audit client, or over which the
audit client has control, or which is
under common control with the audit
client, including the audit client’s par-
ents and subsidiaries;

(ii) An entity over which the audit
client has significant influence, unless
the entity is not material to the audit
client;

(iii) An entity that has significant in-
fluence over the audit client, unless
the audit client is not material to the
entity; and
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(iv) Each entity in the investment
company complex when the audit cli-
ent is an entity that is part of an in-
vestment company complex.

(5) Audit and professional engagement
period includes both:

(i) The period covered by any finan-
cial statements being audited or re-
viewed (the ‘‘audit period’’); and

(ii) The period of the engagement to
audit or review the audit client’s finan-
cial statements or to prepare a report
filed with the Commission (the ‘‘profes-
sional engagement period’’):

(A) The professional engagement pe-
riod begins when the accountant either
signs an initial engagement letter (or
other agreement to review or audit a
client’s financial statements) or begins
audit, review, or attest procedures,
whichever is earlier; and

(B) The professional engagement pe-
riod ends when the audit client or the
accountant notifies the Commission
that the client is no longer that ac-
countant’s audit client.

(iii) For audits of the financial state-
ments of foreign private issuers, the
‘‘audit and professional engagement
period’’ does not include periods ended
prior to the first day of the last fiscal
year before the foreign private issuer
first filed, or was required to file, a reg-
istration statement or report with the
Commission, provided there has been
full compliance with home country
independence standards in all prior pe-
riods covered by any registration state-
ment or report filed with the Commis-
sion.

(6) Audit client means the entity
whose financial statements or other in-
formation is being audited, reviewed,
or attested and any affiliates of the
audit client, other than, for purposes of
paragraph (c)(1)(i) of this section, enti-
ties that are affiliates of the audit cli-
ent only by virtue of paragraph
(f)(4)(ii) or (f)(4)(iii) of this section.

(7) Audit engagement team means all
partners, principals, shareholders, and
professional employees participating in
an audit, review, or attestation engage-
ment of an audit client, including
those conducting concurring or second
partner reviews and all persons who
consult with others on the audit en-
gagement team during the audit, re-
view, or attestation engagement re-

garding technical or industry-specific
issues, transactions, or events.

(8) Chain of command means all per-
sons who:

(i) Supervise or have direct manage-
ment responsibility for the audit, in-
cluding at all successively senior levels
through the accounting firm’s chief ex-
ecutive;

(ii) Evaluate the performance or rec-
ommend the compensation of the audit
engagement partner; or

(iii) Provide quality control or other
oversight of the audit.

(9) Close family members means a per-
son’s spouse, spousal equivalent, par-
ent, dependent, nondependent child,
and sibling.

(10) Contingent fee means, except as
stated in the next sentence, any fee es-
tablished for the sale of a product or
the performance of any service pursu-
ant to an arrangement in which no fee
will be charged unless a specified find-
ing or result is attained, or in which
the amount of the fee is otherwise de-
pendent upon the finding or result of
such product or service. Solely for the
purposes of this section, a fee is not a
‘‘contingent fee’’ if it is fixed by courts
or other public authorities, or, in tax
matters, if determined based on the re-
sults of judicial proceedings or the
findings of governmental agencies.
Fees may vary depending, for example,
on the complexity of services rendered.

(11) Covered persons in the firm means
the following partners, principals,
shareholders, and employees of an ac-
counting firm:

(i) The ‘‘audit engagement team’’;
(ii) The ‘‘chain of command’’;
(iii) Any other partner, principal,

shareholder, or managerial employee of
the accounting firm who has provided
ten or more hours of non-audit services
to the audit client for the period begin-
ning on the date such services are pro-
vided and ending on the date the ac-
counting firm signs the report on the
financial statements for the fiscal year
during which those services are pro-
vided, or who expects to provide ten or
more hours of non-audit services to the
audit client on a recurring basis; and

(iv) Any other partner, principal, or
shareholder from an ‘‘office’’ of the ac-
counting firm in which the lead audit
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engagement partner primarily prac-
tices in connection with the audit.

(12) Group means two or more persons
who act together for the purposes of
acquiring, holding, voting, or disposing
of securities of a registrant.

(13) Immediate family members means a
person’s spouse, spousal equivalent,
and dependents.

(14) Investment company complex.
(i) ‘‘Investment company complex’’

includes:
(A) An investment company and its

investment adviser or sponsor;
(B) Any entity controlled by or con-

trolling an investment adviser or spon-
sor in paragraph (f)(14)(i)(A) of this sec-
tion, or any entity under common con-
trol with an investment adviser or
sponsor in paragraph (f)(14)(i)(A) of this
section if the entity:

(1) Is an investment adviser or spon-
sor; or

(2) Is engaged in the business of pro-
viding administrative, custodian, un-
derwriting, or transfer agent services
to any investment company, invest-
ment adviser, or sponsor; and

(C) Any investment company or enti-
ty that would be an investment com-
pany but for the exclusions provided by
section 3(c) of the Investment Company
Act of 1940 (15 U.S.C. 80a–3(c)) that has
an investment adviser or sponsor in-
cluded in this definition by either para-
graph (f)(14)(i)(A) or (f)(14)(i)(B) of this
section.

(ii) An investment adviser, for pur-
poses of this definition, does not in-
clude a sub-adviser whose role is pri-
marily portfolio management and is
subcontracted with or overseen by an-
other investment adviser.

(iii) Sponsor, for purposes of this def-
inition, is an entity that establishes a
unit investment trust.

(15) Office means a distinct sub-group
within an accounting firm, whether
distinguished along geographic or prac-
tice lines.

(16) Rabbi trust means an irrevocable
trust whose assets are not accessible to
the accounting firm until all benefit
obligations have been met, but are sub-

ject to the claims of creditors in bank-
ruptcy or insolvency.

[37 FR 14594, July 21, 1972, as amended at 48
FR 9521, Mar. 7, 1983; 65 FR 76082, Dec. 5, 2000]

§ 210.2–02 Accountants’ reports.

(a) Technical requirements. The ac-
countant’s report:

(1) Shall be dated;
(2) Shall be signed manually;
(3) Shall indicate the city and State

where issued; and
(4) Shall identify without detailed

enumeration the financial statements
covered by the report.

(b) Representations as to the audit. The
accountant’s report:

(1) Shall state whether the audit was
made in accordance with generally ac-
cepted auditing standards; and

(2) Shall designate any auditing pro-
cedures deemed necessary by the ac-
countant under the circumstances of
the particular case, which have been
omitted, and the reasons for their
omission. Nothing in this rule shall be
construed to imply authority for the
omission of any procedure which inde-
pendent accountants would ordinarily
employ in the course of an audit made
for the purpose of expressing the opin-
ions required by paragraph (c) of this
section.

(c) Opinion to be expressed. The ac-
countant’s report shall state clearly:

(1) The opinion of the accountant in
respect of the financial statements
covered by the report and the account-
ing principles and practices reflected
therein; and

(2) the opinion of the accountant as
to the consistency of the application of
the accounting principles, or as to any
changes in such principles which have
a material effect on the financial state-
ments.

(d) Exceptions. Any matters to which
the accountant takes exception shall
be clearly identified, the exception
thereto specifically and clearly stated,
and, to the extent practicable, the ef-
fect of each such exception on the re-
lated financial statements given. (See
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section 101 of the Codification of Fi-
nancial Reporting Policies.)

[37 FR 14594, July 21, 1972, as amended at 41
FR 35479, Aug. 23, 1976; 45 FR 63668, Sept. 25,
1980; 50 FR 25215, June 18, 1985]

§ 210.2–03 Examination of financial
statements by foreign government
auditors.

Notwithstanding any requirements
as to examination by independent ac-
countants, the financial statements of
any foreign governmental agency may
be examined by the regular and cus-
tomary auditing staff of the respective
government if public financial state-
ments of such governmental agency are
customarily examined by such auditing
staff.

§ 210.2–04 Examination of financial
statements of persons other than
the registrant.

If a registrant is required to file fi-
nancial statements of any other per-
son, such statements need not be exam-
ined if examination of such statements
would not be required if such person
were itself a registrant.

§ 210.2–05 Examination of financial
statements by more than one ac-
countant.

If, with respect to the examination of
the financial statements, part of the
examination is made by an independent
accountant other than the principal ac-
countant and the principal accountant
elects to place reliance on the work of
the other accountant and makes ref-
erence to that effect in his report, the
separate report of the other accountant
shall be filed. However, notwith-
standing the provisions of this section,
reports of other accountants which
may otherwise be required in filings
need not be presented in annual reports
to security holders furnished pursuant
to the proxy and information state-
ment rules under the Securities Ex-
change Act of 1934 [§§ 240.14a–3 and
240.14c–3].

[46 FR 40872, Aug. 13, 1981]

GENERAL INSTRUCTIONS AS TO FINANCIAL
STATEMENTS

SOURCE: Sections 210.3–01 to 210.3–16 appear
at 45 FR 63687, Sept. 25, 1980, unless other-
wise noted.

NOTE: These instructions specify the bal-
ance sheets and statements of income and
cash flows to be included in disclosure docu-
ments prepared in accordance with Regula-
tion S–X. Other portions of Regulation S–X
govern the examination, form and content of
such financial statements, including the
basis of consolidation and the schedules to
be filed. The financial statements described
below shall be audited unless otherwise indi-
cated.

For filings under the Securities Act of 1933,
attention is directed to § 230.411(b) regarding
incorporation by reference to financial state-
ments and to section 10(a)(3) of the Act re-
garding information required in the pro-
spectus.

For filings under the Securities Exchange
Act of 1934, attention is directed to § 240.12b–
23 regarding incorporation by reference and
§ 240.12b–36 regarding use of financial state-
ments filed under other acts.

[45 FR 63687, Sept. 25, 1980, as amended at 57
FR 45292, Oct. 1, 1992]

§ 210.3–01 Consolidated balance sheets.
(a) There shall be filed, for the reg-

istrant and its subsidiaries consoli-
dated, audited balance sheets as of the
end of each of the two most recent fis-
cal years. If the registrant has been in
existence for less than one fiscal year,
there shall be filed an audited balance
sheet as of a date within 135 days of the
date of filing the registration state-
ment.

(b) If the filing, other than a filing on
Form 10–K and Form 10–KSB or Form
10 and Form 10–SB, is made within 45
days after the end of the registrant’s
fiscal year and audited financial state-
ments for the most recent fiscal year
are not available, the balance sheets
may be as of the end of the two pre-
ceding fiscal years and the filing shall
include an additional balance sheet as
of an interim date at least as current
as the end of the registrant’s third fis-
cal quarter of the most recently com-
pleted fiscal year.

(c) The instruction in paragraph (b)
is also applicable to filings, other than
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on Form 10–K and Form 10–KSB or
Form 10 and Form 10–SB, made after 45
days but within 90 days of the end of
the registrant’s fiscal year: Provided,
That the following conditions are met:

(1) The registrant files annual, quar-
terly and other reports pursuant to
section 13 or 15(d) of the Securities Ex-
change Act of 1934 and all reports due
have been filed;

(2) For the most recent fiscal year for
which audited financial statements are
not yet available the registrant reason-
ably and in good faith expects to report
income, after taxes but before extraor-
dinary items and cumulative effect of a
change in accounting principle; and

(3) For at least one of the two fiscal
years immediately preceding the most
recent fiscal year the registrant re-
ported income, after taxes by before ex-
traordinary items and cumulative ef-
fect of a change in accounting prin-
ciple.

(d) For filings made after 45 days but
within 90 days of the end of the reg-
istrant’s fiscal year where the condi-
tions set forth in paragraph (c) of this
section are not met, the filing must in-
clude the audited balance sheets re-
quired by paragraph (a) of this section.

(e) For filings made after 134 days
subsequent to the end of the reg-
istrant’s most recent fiscal year the fil-
ing shall also include a balance sheet
as of an interim date within 135 days of
the date of filing.

(f) Any interim balance sheet pro-
vided in accordance with the require-
ments of this section may be unaudited
and need not be presented in greater
detail than is required by § 210.10–01.
Notwithstanding the requirements of
this section, the most recent interim
balance sheet included in a filing shall
be at least as current as the most re-
cent balance sheet filed with the Com-
mission on Form 10–Q and Form 10–
QSB.

(g) For filings by registered manage-
ment investment companies, the re-
quirements of § 210.3–18 shall apply in
lieu of the requirements of this section.

(h) Any foreign private issuer, other
than a registered management invest-
ment company or an employee plan,
may file the financial statements re-
quired by Item 8.A of Form 20–F
(§ 249.220 of this chapter) in lieu of the

financial statements specified in this
rule.

[45 FR 63687, Sept. 25, 1980, as amended at 46
FR 12491, Feb. 17, 1981; 46 FR 36124, July 14,
1981; 50 FR 49531, Dec. 3, 1985; 56 FR 30053,
July 1, 1991; 64 FR 53908, Oct. 5, 1999]

§ 210.3–02 Consolidated statements of
income and changes in financial po-
sitions.

(a) There shall be filed, for the reg-
istrant and its subsidiaries consoli-
dated and for its predecessors, audited
statements of income and cash flows
for each of the three fiscal years pre-
ceding the date of the most recent au-
dited balance sheet being filed or such
shorter period as the registrant (in-
cluding predecessors) has been in exist-
ence.

(b) In addition, for any interim pe-
riod between the latest audited balance
sheet and the date of the most recent
interim balance sheet being filed, and
for the corresponding period of the pre-
ceding fiscal year, statements of in-
come and cash flows shall be provided.
Such interim financial statements may
be unaudited and need not be presented
in greater detail than is required by
§ 210.10–01.

(c) For filings by registered manage-
ment investment companies, the re-
quirements of § 210.3–18 shall apply in
lieu of the requirements of this section.

(d) Any foreign private issuer, other
than a registered management invest-
ment company or an employee plan,
may file the financial statements re-
quired by Item 8.A of Form 20–F
(§ 249.220 of this chapter) in lieu of the
financial statements specified in this
rule.

[45 FR 63687, Sept. 25, 1980, as amended at 46
FR 12491, Feb. 17, 1981; 46 FR 36125, July 14,
1981; 50 FR 49531, Dec. 3, 1985; 56 FR 30053,
July 1, 1991; 57 FR 45292, Oct. 1, 1992; 64 FR
53908, Oct. 5, 1999]

§ 210.3–03 Instructions to income state-
ment requirements.

(a) The statements required shall be
prepared in compliance with the appli-
cable requirements of this regulation.

(b) If the registrant is engaged pri-
marily (1) in the generation, trans-
mission or distribution of electricity,
the manufacture, mixing, transmission
or distribution of gas, the supplying or
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distribution of water, or the furnishing
of telephone or telegraph service; or (2)
in holding securities of companies en-
gaged in such businesses, it may at its
option include statements of income
and cash flows (which may be
unaudited) for the twelve-month period
ending on the date of the most recent
balance sheet being filed, in lieu of the
statements of income and cash flows
for the interim periods specified.

(c) If a period or periods reported on
include operations of a business prior
to the date of acquisition, or for other
reasons differ from reports previously
issued for any period, the statements
shall be reconciled as to sales or reve-
nues and net income in the statement
or in a note thereto with the amounts
previously reported: Provided, however,
That such reconciliations need not be
made (1) if they have been made in fil-
ings with the Commission in prior
years or (2) the financial statements
which are being retroactively adjusted
have not previously been filed with the
Commission or otherwise made public.

(d) Any unaudited interim financial
statements furnished shall reflect all
adjustments which are, in the opinion
of management, necessary to a fair
statement of the results for the in-
terim periods presented. A statement
to that effect shall be included. Such
adjustments shall include, for example,
appropriate estimated provisions for
bonus and profit sharing arrangements
normally determined or settled at
year-end. If all such adjustments are of
a normal recurring nature, a statement
to that effect shall be made; otherwise,
there shall be furnished information
describing in appropriate detail the na-
ture and amount of any adjustments
other than normal recurring adjust-
ments entering into the determination
of the results shown.

(e) Disclosures regarding segments
required by generally accepted ac-
counting principles shall be provided
for each year for which an audited
statement of income is provided. To
the extent that the segment informa-
tion presented pursuant to this in-
struction complies with the provisions
of Item 101 of Regulation S–K, the dis-
closures may be combined by cross ref-

erencing to or from the financial state-
ments.

[45 FR 63687, Sept. 25, 1980. Redesignated at
47 FR 29836, July 9, 1982, and amended at 50
FR 25215, June 18, 1985; 50 FR 49532, Dec. 3,
1985; 57 FR 45292, Oct. 1, 1992; 64 FR 1734, Jan
12, 1999]

§ 210.3–04 Changes in other stock-
holders’ equity.

An analysis of the changes in each
caption of other stockholders’ equity
presented in the balance sheets shall be
given in a note or separate statement.
This analysis shall be presented in the
form of a reconciliation of the begin-
ning balance to the ending balance for
each period for which an income state-
ment is required to be filed with all
significant reconciling items described
by appropriate captions. State sepa-
rately the adjustments to the balance
at the beginning of the earliest period
presented for items which were retro-
actively applied to periods prior to
that period. With respect to any divi-
dends, state the amount per share and
in the aggregate for each class of
shares.

(Secs. 7 and 19a of the Securities Act, 15
U.S.C. 77g, 77s(a), 77aa(25)(26); secs. 12, 13, 14,
15(d), and 23(a) of the Securities Exchange
Act of 1934, 15 U.S.C. 78l, 78m, 78n, 78o(d),
78w(a), secs. 5(b), 10(a), 14, 20(a) of the Public
Utility Holding Company Act, 15 U.S.C.
79e(a), 79n, 79t(a); secs. 8, 20, 30, 31(c), 38(a) of
the Investment Company Act of 1940, 15
U.S.C. 80a–8, 80a–20, 80a–29, 80a–30(c), 80a–
37(a))

[47 FR 29836, July 9, 1982]

§ 210.3–05 Financial statements of
businesses acquired or to be ac-
quired.

(a) Financial statements required. (1)
Financial statements prepared and au-
dited in accordance with this regula-
tion should be furnished for the periods
specified in paragraph (b) below if any
of the following conditions exist:

(i) Consummation of a business com-
bination accounted for as a purchase
has occurred or is probable (for pur-
poses of this rule, the term purchase
encompasses the purchase of an inter-
est in a business accounted for by the
equity method); or

(ii) Consummation of a business com-
bination to be accounted for as a pool-
ing of interests is probable.

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00235 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



236

17 CFR Ch. II (4–1–01 Edition)§ 210.3–05

(2) For purposes of determining
whether the provisions of this rule
apply, the determination of whether a
business has been acquired should be
made in accordance with the guidance
set forth in § 210.11–01(d).

(3) Acquisitions of a group of related
businesses that are probable or that
have occurred subsequent to the latest
fiscal year-end for which audited finan-
cial statements of the registrant have
been filed shall be treated under this
section as if they are a single business
combination. The required financial
statements of related businesses may
be presented on a combined basis for
any periods they are under common
control or management. For purposes
of this section, businesses shall be
deemed to be related if:

(i) They are under common control or
management;

(ii) The acquisition of one business is
conditional on the acquisition of each
other business; or

(iii) Each acquisition is conditioned
on a single common event.

(4) This rule shall not apply to a busi-
ness which is totally held by the reg-
istrant prior to consummation of the
transaction.

(b) Periods to be presented. (1) If secu-
rities are being registered to be offered
to the security holders of the business
to be acquired, the financial state-
ments specified in §§ 210.3–01 and 210.3–
02 shall be furnished for the business to
be acquired, except as provided other-
wise for filings on Form N–14, S–4 or F–
4 (§§ 239.23, 239.25 or 239.34 of this chap-
ter). The financial statements covering
fiscal years shall be audited except as
provided in Item 14 of Schedule 14A
(§ 240.14a–101 of this chapter) with re-
spect to certain proxy statements or in
registration statements filed on Forms
N–14, S–4 or F–4 (§§ 239.23, 239.25 or
239.34 of this chapter).

(2) In all cases not specified in para-
graph (b)(1) of this section, financial
statements of the business acquired or
to be acquired shall be filed for the pe-
riods specified in this paragraph (b)(2)
or such shorter period as the business
has been in existence. The periods for
which such financial statements are to
be filed shall be determined using the
conditions specified in the definition of

significant subsidiary in § 210.1–02(w) as
follows:

(i) If none of the conditions exceeds
20 percent, financial statements are
not required. However, if the aggregate
impact of the individually insignificant
businesses acquired since the date of
the most recent audited balance sheet
filed for the registrant exceeds 50%, fi-
nancial statements covering at least
the substantial majority of the busi-
nesses acquired shall be furnished.
Such financial statements shall be for
at least the most recent fiscal year and
any interim periods specified in §§ 210.3–
01 and 210.3–02.

(ii) If any of the conditions exceeds 20
percent, but none exceed 40 percent, fi-
nancial statements shall be furnished
for at least the most recent fiscal year
and any interim periods specified in
§§ 210.3–01 and 210.3–02.

(iii) If any of the conditions exceeds
40 percent, but none exceed 50 percent,
financial statements shall be furnished
for at least the two most recent fiscal
years and any interim periods specified
in §§ 210.3–01 and 210.3–02.

(iv) If any of the conditions exceeds
50 percent, the full financial state-
ments specified in §§ 210.3–01 and 210.3–
02 shall be furnished. However, finan-
cial statements for the earliest of the
three fiscal years required may be
omitted if net revenues reported by the
acquired business in its most recent
fiscal year are less than $25 million.

(3) The determination shall be made
by comparing the most recent annual
financial statements of each such busi-
ness, or group of related businesses on
a combined basis, to the registrant’s
most recent annual consolidated finan-
cial statements filed at or prior to the
date of acquisition. However, if the reg-
istrant made a significant acquisition
subsequent to the latest fiscal year-end
and filed a report on Form 8–K (§ 249.308
of this chapter) which included audited
financial statements of such acquired
business for the periods required by
this section and the pro forma finan-
cial information required by § 210.11,
such determination may be made by
using pro forma amounts for the latest
fiscal year in the report on Form 8–K
(§ 249.308 of this chapter) rather than by
using the historical amounts of the
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registrant. The tests may not be made
by ‘‘annualizing’’ data.

(4) Financial statements required for
the periods specified in paragraph (b)(2)
of this section may be omitted to the
extent specified as follows:

(i) Registration statements not sub-
ject to the provisions of § 230.419 of this
chapter (Regulation C) and proxy
statements need not include separate
financial statements of the acquired or
to be acquired business if it does not
exceed any of the conditions of signifi-
cance in the definition of significant
subsidiary in § 210.1–02 at the 50 percent
level, and either:

(A) The consummation of the acquisi-
tion has not yet occurred; or

(B) The date of the final prospectus
or prospectus supplement relating to
an offering as filed with the Commis-
sion pursuant to § 230.424(b) of this
chapter, or mailing date in the case of
a proxy statement, is no more than 74
days after consummation of the busi-
ness combination, and the financial
statements have not previously been
filed by the registrant.

(ii) An issuer, other than a foreign
private issuer required to file reports
on Form 6–K, that omits from its ini-
tial registration statement financial
statements of a recently consummated
business combination pursuant to para-
graph (b)(4)(i) of this section shall fur-
nish those financial statements and
any pro forma information specified by
Article 11 of this chapter under cover
of Form 8–K (§ 249.308 of this chapter)
no later than 75 days after consumma-
tion of the acquisition.

(iii) Separate financial statements of
the acquired business need not be pre-
sented once the operating results of the
acquired business have been reflected
in the audited consolidated financial
statements of the registrant for a com-
plete fiscal year unless such financial
statements have not been previously
filed or unless the acquired business is
of such significance to the registrant
that omission of such financial state-
ments would materially impair an in-
vestor’s ability to understand the his-
torical financial results of the reg-
istrant. For example, if, at the date of
acquisition, the acquired business met
at least one of the conditions in the
definition of significant subsidiary in

§ 210.1–02 at the 80 percent level, the in-
come statements of the acquired busi-
ness should normally continue to be
furnished for such periods prior to the
purchase as may be necessary when
added to the time for which audited in-
come statements after the purchase are
filed to cover the equivalent of the pe-
riod specified in § 210.3–02.

(iv) A separate audited balance sheet
of the acquired business is not required
when the registrant’s most recent au-
dited balance sheet required by § 210.3–
01 is for a date after the date the acqui-
sition was consummated.

(c) Financial statements of foreign busi-
ness. If the business acquired or to be
acquired is a foreign business, financial
statements of the business meeting the
requirements of Item 17 of Form 20–F
(§ 249.220f of this chapter) will satisfy
this section.

(Secs. 7 and 19a of the Securities Act, 15
U.S.C. 77g, 77s(a), 77aa(25)(26); secs. 12, 13, 14,
15(d), and 23(a) of the Securities Exchange
Act of 1934, 15 U.S.C. 78l, 78m, 78n, 78o(d),
78w(a), secs. 5(b), 10(a), 14, 20(a) of the Public
Utility Holding Company Act, 15 U.S.C.
79e(a), 79n, 79t(a); secs. 8, 20, 30, 31(c), 38(a) of
the Investment Company Act of 1940, 15
U.S.C. 80a–8, 80a–20, 80a–29, 80a–30(c), 80a–
37(a))

[47 FR 29836, July 9, 1982, as amended at 50
FR 49532, Dec. 3, 1985; 51 FR 42056, Nov. 20,
1986; 59 FR 65636, Dec. 20, 1994; 61 FR 54514,
Oct. 18, 1996]

§ 210.3–06 Financial statements cov-
ering a period of nine to twelve
months.

Except with respect to registered in-
vestment companies, the filing of fi-
nancial statements covering a period of
9 to 12 months shall be deemed to sat-
isfy a requirement for filing financial
statements for a period of 1 year where:

(a) The issuer has changed its fiscal
year;

(b) The issuer has made a significant
business acquisition for which finan-
cial statements are required under
§ 210.3–05 of this chapter and the finan-
cial statements covering the interim
period pertain to the business being ac-
quired; or

(c) The Commission so permits pursu-
ant to § 210.3–13 of this chapter.
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Where there is a requirement for fil-
ing financial statements for a time pe-
riod exceeding one year but not exceed-
ing three consecutive years (with not
more than 12 months included in any
period reported upon), the filing of fi-
nancial statements covering a period of
nine to 12 months shall satisfy a filing
requirement of financial statements
for one year of that time period only if
the conditions described in either para-
graph (a), (b), or (c) of this section
exist and financial statements are filed
that cover the full fiscal year or years
for all other years in the time period.

[54 FR 10315, Mar. 13, 1989]

§§ 210.3–07—210.3–08 [Reserved]

§ 210.3–09 Separate financial state-
ments of subsidiaries not consoli-
dated and 50 percent or less owned
persons.

(a) If any of the conditions set forth
in § 210.1–02(v), substituting 20 percent
for 10 percent in the tests used therein
to determine a significant subsidiary,
are met for a majority-owned sub-
sidiary not consolidated by the reg-
istrant or by a subsidiary of the reg-
istrant, separate financial statements
of such subsidiary shall be filed. Simi-
larly, if either the first or third condi-
tion set forth in § 210.1–02(w), sub-
stituting 20 percent for 10 percent, is
met by a 50 percent or less owned per-
son accounted for by the equity meth-
od either by the registrant or a sub-
sidiary of the registrant, separate fi-
nancial statements of such 50 percent
or less owned person shall be filed.

(b) Insofar as practicable, the sepa-
rate financial statements required by
this section shall be as of the same
dates and for the same periods as the
audited consolidated financial state-
ments required by §§ 210.3–01 and 3–02.
However, these separate financial
statements are required to be audited
only for those fiscal years in which ei-
ther the first or third condition set
forth in § 210.1–02(w), substituting 20
percent for 10 percent, is met. For pur-
poses of a filing on Form 10–K (§ 249.310
of this chapter), if the fiscal year of
any 50 percent or less owned person
ends within 90 days before the date of
the filing, or if the fiscal year ends
after the date of the filing, the required

financial statements may be filed as an
amendment to the report within 90
days, or within six months if the 50
percent or less owned person is a for-
eign business, after the end of such
subsidiary’s or person’s fiscal year.

(c) Notwithstanding the require-
ments for separate financial state-
ments in paragraph (a) of this section,
where financial statements of two or
more majority-owned subsidiaries not
consolidated are required, combined or
consolidated statements of such sub-
sidiaries may be filed subject to prin-
ciples of inclusion and exclusion which
clearly exhibit the financial position,
cash flows and results of operations of
the combined or consolidated group.
Similarly, where financial statements
of two or more 50 percent or less owned
persons are required, combined or con-
solidated statements of such persons
may be filed subject to the same prin-
ciples of inclusion or exclusion referred
to above.

(d) If the 50 percent or less owned
person is a foreign business, financial
statements of the business meeting the
requirements of Item 17 of Form 20–F
(§ 249.220f of this chapter) will satisfy
this section.

(Secs. 7 and 19a of the Securities Act, 15
U.S.C. 77g, 77s(a), 77aa(25)(26); secs. 12, 13, 14,
15(d), and 23(a) of the Securities Exchange
Act of 1934, 15 U.S.C. 78l, 78m, 78n, 78o(d),
78w(a), secs. 5(b), 10(a), 14, 20(a) of the Public
Utility Holding Company Act, 15 U.S.C.
79e(a), 79n, 79t(a); secs. 8, 20, 30, 31(c), 38(a) of
the Investment Company Act of 1940, 15
U.S.C. 80a–8, 80a–20, 80a–29, 80a–30(c), 80a–
37(a))

[46 FR 56179, Nov. 16, 1981, as amended at 47
FR 29837, July 9, 1982; 57 FR 45292, Oct. 1,
1992; 59 FR 65636, Dec. 20, 1994]

§ 210.3–10 Financial statements of
guarantors and issuers of guaran-
teed securities registered or being
registered.

(a)(1) General rule. Every issuer of a
registered security that is guaranteed
and every guarantor of a registered se-
curity must file the financial state-
ments required for a registrant by Reg-
ulation S–X.

(2) Operation of this rule. Paragraphs
(b), (c), (d), (e) and (f) of this section
are exceptions to the general rule of
paragraph (a)(1) of this section. Only
one of these paragraphs can apply to a
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single issuer or guarantor. Paragraph
(g) of this section is a special rule for
recently acquired issuers or guarantors
that overrides each of these exceptions
for a specific issuer or guarantor. Para-
graph (h) of this section defines the fol-
lowing terms used in this section: 100%
owned, full and unconditional, annual
report, quarterly report, no inde-
pendent assets or operations, minor, fi-
nance subsidiary and operating sub-
sidiary. Paragraph (i) of this section
states the requirements for preparing
the condensed consolidating financial
information required by paragraphs (c),
(d), (e) and (f) of this section.

NOTE TO PARAGRAPH (a)(2). Where para-
graphs (b), (c), (d), (e) and (f) of this section
specify the filing of financial statements of
the parent company, the financial state-
ments of an entity that is not an issuer or
guarantor of the registered security cannot
be substituted for those of the parent com-
pany.

(3) Foreign private issuers. Where any
provision of this section requires com-
pliance with §§ 210.3–01 and 3–02, a for-
eign private issuer may comply by pro-
viding financial statements for the pe-
riods specified by Item 8.A of Form 20–
F (§ 249.220f of this chapter).

(b) Finance subsidiary issuer of securi-
ties guaranteed by its parent company.
When a finance subsidiary issues secu-
rities and its parent company guaran-
tees those securities, the registration
statement, parent company annual re-
port, or parent company quarterly re-
port need not include financial state-
ments of the issuer if:

(1) The issuer is 100% owned by the
parent company guarantor;

(2) The guarantee is full and uncondi-
tional;

(3) No other subsidiary of the parent
company guarantees the securities; and

(4) The parent company’s financial
statements are filed for the periods
specified by §§ 210.3–01 and 210.3–02 and
include a footnote stating that the
issuer is a 100%-owned finance sub-
sidiary of the parent company and the
parent company has fully and uncondi-
tionally guaranteed the securities. The
footnote also must include the nar-
rative disclosures specified in para-
graphs (i)(9) and (i)(10) of this section.

NOTE TO PARAGRAPH (b). Paragraph (b) is
available if a subsidiary issuer satisfies the

requirements of this paragraph but for the
fact that, instead of the parent company
guaranteeing the security, the subsidiary
issuer co-issued the security, jointly and sev-
erally, with the parent company. In this sit-
uation, the narrative information required
by paragraph (b)(4) must be modified accord-
ingly.

(c) Operating subsidiary issuer of secu-
rities guaranteed by its parent company.
When an operating subsidiary issues se-
curities and its parent company guar-
antees those securities, the registra-
tion statement, parent company an-
nual report, or parent company quar-
terly report need not include financial
statements of the issuer if:

(1) The issuer is 100% owned by the
parent company guarantor;

(2) The guarantee is full and uncondi-
tional;

(3) No other subsidiary of the parent
company guarantees the securities; and

(4) The parent company’s financial
statements are filed for the periods
specified by §§ 210.3–01 and 210.3–02 and
include, in a footnote, condensed con-
solidating financial information for the
same periods with a separate column
for:

(i) The parent company;
(ii) The subsidiary issuer;
(iii) Any other subsidiaries of the

parent company on a combined basis;
(iv) Consolidating adjustments; and
(v) The total consolidated amounts.

NOTES TO PARAGRAPH (c).
1. Instead of the condensed consolidating

financial information required by paragraph
(c)(4), the parent company’s financial state-
ments may include a footnote stating, if
true, that the parent company has no inde-
pendent assets or operations, the guarantee
is full and unconditional, and any subsidi-
aries of the parent company other than the
subsidiary issuer are minor. The footnote
also must include the narrative disclosures
specified in paragraphs (i)(9) and (i)(10) of
this section.

2. If the alternative disclosure permitted
by Note 1 to this paragraph is not applicable
because the parent company has independent
assets or operations, the condensed consoli-
dating financial information described in
paragraph (c)(4) may omit the column for
‘‘any other subsidiaries of the parent com-
pany on a combined basis’’ if those other
subsidiaries are minor.

3. Paragraph (c) is available if a subsidiary
issuer satisfies the requirements of this
paragraph but for the fact that, instead of
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the parent company guaranteeing the secu-
rity, the subsidiary issuer co-issued the secu-
rity, jointly and severally, with the parent
company. In this situation, the narrative in-
formation required by paragraph (i)(8) of this
section must be modified accordingly.

(d) Subsidiary issuer of securities guar-
anteed by its parent company and one or
more other subsidiaries of that parent
company. When a subsidiary issues se-
curities and both its parent company
and one or more other subsidiaries of
that parent company guarantee those
securities, the registration statement,
parent company annual report, or par-
ent company quarterly report need not
include financial statements of the
issuer or any subsidiary guarantor if:

(1) The issuer and all subsidiary guar-
antors are 100% owned by the parent
company guarantor;

(2) The guarantees are full and un-
conditional;

(3) The guarantees are joint and sev-
eral; and

(4) The parent company’s financial
statements are filed for the periods
specified by §§ 210.3–01 and 210.3–02 and
include, in a footnote, condensed con-
solidating financial information for the
same periods with a separate column
for:

(i) The parent company;
(ii) The subsidiary issuer;
(iii) The guarantor subsidiaries of the

parent company on a combined basis;
(iv) Any other subsidiaries of the par-

ent company on a combined basis;
(v) Consolidating adjustments; and
(vi) The total consolidated amounts.

NOTES TO PARAGRAPH (d).
1. Paragraph (d) applies in the same man-

ner whether the issuer is a finance sub-
sidiary or an operating subsidiary.

2. The condensed consolidating financial
information described in paragraph (d)(4)
may omit the column for ‘‘any other subsidi-
aries of the parent company on a combined
basis’’ if those other subsidiaries are minor.

3. Paragraph (d) is available if a subsidiary
issuer satisfies the requirements of this
paragraph but for the fact that, instead of
the parent company guaranteeing the secu-
rity, the subsidiary issuer co-issued the secu-
rity, jointly and severally, with the parent
company. In this situation, the narrative in-
formation required by paragraph (i)(8) of this
section must be modified accordingly.

4. If all of the requirements in paragraph
(d) are satisfied except that the guarantee of
a subsidiary is not joint and several with, as

applicable, the parent company’s guarantee
or the guarantees of the parent company and
the other subsidiaries, then each subsidiary
guarantor whose guarantee is not joint and
several need not include separate financial
statements, but the condensed consolidating
financial information should include a sepa-
rate column for each guarantor whose guar-
antee is not joint and several.

5. Instead of the condensed consolidating
financial information required by paragraph
(d)(4), the parent company’s financial state-
ments may include a footnote stating, if
true, that the parent company has no inde-
pendent assets or operations, the subsidiary
issuer is a 100% owned finance subsidiary of
the parent company, the parent company has
guaranteed the securities, all of the parent
company’s subsidiaries other than the sub-
sidiary issuer have guaranteed the securi-
ties, all of the guarantees are full and uncon-
ditional, and all of the guarantees are joint
and several. The footnote also must include
the narrative disclosures specified in para-
graphs (i)(9) and (i)(10) of this section.

(e) Single subsidiary guarantor of secu-
rities issued by the parent company of
that subsidiary. When a parent company
issues securities and one of its subsidi-
aries guarantees those securities, the
registration statement, parent com-
pany annual report, or parent company
quarterly report need not include fi-
nancial statements of the subsidiary
guarantor if:

(1) The subsidiary guarantor is 100%
owned by the parent company issuer;

(2) The guarantee is full and uncondi-
tional;

(3) No other subsidiary of that parent
guarantees the securities; and

(4) The parent company’s financial
statements are filed for the periods
specified by §§ 210.3–01 and 210.3–02 and
include, in a footnote, condensed con-
solidating financial information for the
same periods with a separate column
for:

(i) The parent company;
(ii) The subsidiary guarantor;
(iii) Any other subsidiaries of the

parent company on a combined basis;
(iv) Consolidating adjustments; and
(v) The total consolidated amounts.

NOTES TO PARAGRAPH (e).
1. Paragraph (e) applies in the same man-

ner whether the guarantor is a finance sub-
sidiary or an operating subsidiary.

2. Instead of the condensed consolidating
financial information required by paragraph
(e)(4), the parent company’s financial state-
ments may include a footnote stating, if
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true, that the parent company has no inde-
pendent assets or operations, the guarantee
is full and unconditional, and any subsidi-
aries of the parent company other than the
subsidiary guarantor are minor. The foot-
note also must include the narrative disclo-
sures specified in paragraphs (i)(9) and (i)(10)
of this section.

3. If the alternative disclosure permitted
by Note 2 to this paragraph is not applicable
because the parent company has independent
assets or operations, the condensed consoli-
dating financial information described in
paragraph (e)(4) may omit the column for
‘‘any other subsidiaries of the parent com-
pany on a combined basis’’ if those other
subsidiaries are minor.

4. If, instead of guaranteeing the subject
security, a subsidiary co-issues the security
jointly and severally with its parent com-
pany, this paragraph (e) does not apply. In-
stead, the appropriate financial information
requirement would depend on whether the
subsidiary is a finance subsidiary or an oper-
ating subsidiary. If the subsidiary is a fi-
nance subsidiary, paragraph (b) applies. If
the subsidiary is an operating company,
paragraph (c) applies.

(f) Multiple subsidiary guarantors of se-
curities issued by the parent company of
those subsidiaries. When a parent com-
pany issues securities and more than
one of its subsidiaries guarantee those
securities, the registration statement,
parent company annual report, or par-
ent company quarterly report need not
include financial statements of the
subsidiary guarantors if:

(1) Each of the subsidiary guarantors
is 100% owned by the parent company
issuer;

(2) The guarantees are full and un-
conditional;

(3) The guarantees are joint and sev-
eral; and

(4) The parent company’s financial
statements are filed for the periods
specified by §§ 210.3–01 and 210.3–02 and
include, in a footnote, condensed con-
solidating financial information for the
same periods with a separate column
for:

(i) The parent company;
(ii) The subsidiary guarantors on a

combined basis;
(iii) Any other subsidiaries of the

parent company on a combined basis;
(iv) Consolidating adjustments; and
(v) The total consolidated amounts.

NOTES TO PARAGRAPH (f).
1. Instead of the condensed consolidating

financial information required by paragraph

(f)(4), the parent company’s financial state-
ments may include a footnote stating, if
true, that the parent company has no inde-
pendent assets or operations, the guarantees
are full and unconditional and joint and sev-
eral, and any subsidiaries of the parent com-
pany other than the subsidiary guarantors
are minor. The footnote also must include
the narrative disclosures specified in para-
graphs (i)(9) and (i)(10) of this section.

2. If the alternative disclosure permitted
by Note 1 to this paragraph is not applicable
because the parent company has independent
assets or operations, the condensed consoli-
dating financial information described in
paragraph (f)(4) may omit the column for
‘‘any other subsidiaries of the parent com-
pany on a combined basis’’ if those other
subsidiaries are minor.

3. If any of the subsidiary guarantees is not
joint and several with the guarantees of the
other subsidiaries, then each subsidiary
guarantor whose guarantee is not joint and
several need not include separate financial
statements, but the condensed consolidating
financial information must include a sepa-
rate column for each subsidiary guarantor
whose guarantee is not joint and several.

(g) Recently acquired subsidiary issuers
or subsidiary guarantors.

(1) The Securities Act registration
statement of the parent company must
include the financial statements speci-
fied in paragraph (g)(2) of this section
for any subsidiary that otherwise
meets the conditions in paragraph (c),
(d), (e) or (f) of this section for omis-
sion of separate financial statements
if:

(i) The subsidiary has not been in-
cluded in the audited consolidated re-
sults of the parent company for at
least nine months of the most recent
fiscal year; and

(ii) The net book value or purchase
price, whichever is greater, of the sub-
sidiary is 20% or more of the principal
amount of the securities being reg-
istered.

(2) Financial statements required.
(i) Audited financial statements for a

subsidiary described in paragraph (g)(1)
of this section must be filed for the
subsidiary’s most recent fiscal year
preceding the acquisition. In addition,
unaudited financial statements must
be filed for any interim periods speci-
fied in §§ 210.3–01 and 210.3–02.

(ii) The financial statements must
conform to the requirements of Regula-
tion S–X (§§ 210.1–01 through 12–29), ex-
cept that supporting schedules need
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not be filed. If the subsidiary is a for-
eign business, financial statements of
the subsidiary meeting the require-
ments of Item 17 of Form 20–F
(§ 249.220f) will satisfy this item.

(3) Instructions to paragraph (g).
(i) The significance test of paragraph

(g)(1)(ii) of this section should be com-
puted using net book value of the sub-
sidiary as of the most recent fiscal
year end preceding the acquisition.

(ii) Information required by this
paragraph (g) is not required to be in-
cluded in an annual report or quarterly
report.

(iii) Acquisitions of a group of sub-
sidiary issuers or subsidiary guaran-
tors that are related prior to their ac-
quisition shall be aggregated for pur-
poses of applying the 20% test in para-
graph (g)(1)(ii) of this section. Subsidi-
aries shall be deemed to be related
prior to their acquisition if:

(A) They are under common control
or management;

(B) The acquisition of one subsidiary
is conditioned on the acquisition of
each subsidiary; or

(C) The acquisition of each subsidiary
is conditioned on a single common
event.

(h) Definitions. For the purposes of
this section:

(1) A subsidiary is ‘‘100% owned’’ if
all of its outstanding voting shares are
owned, either directly or indirectly, by
its parent company. A subsidiary not
in corporate form is 100% owned if the
sum of all interests are owned, either
directly or indirectly, by its parent
company other than:

(i) Securities that are guaranteed by
its parent and, if applicable, other
100%-owned subsidiaries of its parent;
and

(ii) Securities that guarantee securi-
ties issued by its parent and, if applica-
ble, other 100%-owned subsidiaries of
its parent.

(2) A guarantee is ‘‘full and uncondi-
tional,’’ if, when an issuer of a guaran-
teed security has failed to make a
scheduled payment, the guarantor is
obligated to make the scheduled pay-
ment immediately and, if it doesn’t,
any holder of the guaranteed security
may immediately bring suit directly
against the guarantor for payment of
all amounts due and payable.

(3) Annual report refers to an annual
report on Form 10–K, Form 10–KSB, or
Form 20–F (§§ 249.310, 249.310b, or
249.220f of this chapter).

(4) Quarterly report refers to a quar-
terly report on Form 10–Q or Form 10–
QSB (§§ 249.308a or 249.308b of this chap-
ter).

(5) A parent company has no inde-
pendent assets or operations if each of
its total assets, revenues, income from
continuing operations before income
taxes, and cash flows from operating
activities (excluding amounts related
to its investment in its consolidated
subsidiaries) is less than 3% of the cor-
responding consolidated amount.

(6) A subsidiary is minor if each of its
total assets, stockholders’ equity, reve-
nues, income from continuing oper-
ations before income taxes, and cash
flows from operating activities is less
than 3% of the parent company’s cor-
responding consolidated amount.

NOTE TO PARAGRAPH (h)(6). When consid-
ering a group of subsidiaries, the definition
applies to each subsidiary in that group indi-
vidually and to all subsidiaries in that group
in the aggregate.

(7) A subsidiary is a finance sub-
sidiary if it has no assets, operations,
revenues or cash flows other than those
related to the issuance, administration
and repayment of the security being
registered and any other securities
guaranteed by its parent company.

(8) A subsidiary is an operating sub-
sidiary if it is not a finance subsidiary.

(i) Instructions for preparation of the
condensed consolidating financial in-
formation required by paragraphs (c),
(d), (e) and (f) of this section.

(1) Follow the general guidance in
§ 210.10–01 for the form and content for
condensed financial statements and
present the financial information in
sufficient detail to allow investors to
determine the assets, results of oper-
ations and cash flows of each of the
consolidating groups;

(2) The financial information should
be audited for the same periods that
the parent company financial state-
ments are required to be audited;

(3) The parent company column
should present investments in all sub-
sidiaries under the equity method;

(4) The parent company’s basis shall
be ‘‘pushed down’’ to the applicable
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subsidiary columns to the extent that
push down would be required or per-
mitted in separate financial state-
ments of the subsidiary;

(5) All subsidiary issuer or subsidiary
guarantor columns should present the
following investments in subsidiaries
under the equity method:

(i) Non-guarantor subsidiaries;
(ii) Subsidiary issuers or subsidiary

guarantors that are not 100% owned or
whose guarantee is not full and uncon-
ditional;

(iii) Subsidiary guarantors whose
guarantee is not joint and several with
the guarantees of the other subsidi-
aries; and

(iv) Subsidiary guarantors with dif-
ferences in domestic or foreign laws
that affect the enforceability of the
guarantees;

(6) Provide a separate column for
each subsidiary issuer or subsidiary
guarantor that is not 100% owned,
whose guarantee is not full and uncon-
ditional, or whose guarantee is not
joint and several with the guarantees
of other subsidiaries. Inclusion of a
separate column does not relieve that
issuer or guarantor from the require-
ment to file separate financial state-
ments under paragraph (a) of this sec-
tion. However, paragraphs (b) through
(f) of this section will provide this re-
lief if the particular paragraph is satis-
fied except that the guarantee is not
joint and several;

(7) Provide separate columns for each
guarantor by legal jurisdiction if dif-
ferences in domestic or foreign laws af-
fect the enforceability of the guaran-
tees;

(8) Include the following disclosure, if
true:

(i) Each subsidiary issuer or sub-
sidiary guarantor is 100% owned by the
parent company;

(ii) All guarantees are full and uncon-
ditional; and

(iii) Where there is more than one
guarantor, all guarantees are joint and
several;

(9) Disclose any significant restric-
tions on the ability of the parent com-
pany or any guarantor to obtain funds
from its subsidiaries by dividend or
loan;

(10) Provide the disclosures pre-
scribed by § 210.4–08(e)(3) with respect

to the subsidiary issuers and subsidiary
guarantors;

(11) The disclosure:
(i) May not omit any financial and

narrative information about each guar-
antor if the information would be ma-
terial for investors to evaluate the suf-
ficiency of the guarantee;

(ii) Shall include sufficient informa-
tion so as to make the financial infor-
mation presented not misleading; and

(iii) Need not repeat information that
would substantially duplicate disclo-
sure elsewhere in the parent company’s
consolidated financial statements; and

(12) Where the parent company’s con-
solidated financial statements are pre-
pared on a comprehensive basis other
than U.S. Generally Accepted Account-
ing Principles, reconcile the informa-
tion in each column to U.S. Generally
Accepted Accounting Principles to the
extent necessary to allow investors to
evaluate the sufficiency of the guaran-
tees. The reconciliation may be limited
to the information specified by Item 17
of Form 20–F (§ 249.220f of this chapter).
The reconciling information need not
duplicate information included else-
where in the reconciliation of the con-
solidated financial statements.

[65 FR 51707, Aug. 24, 2000]

§ 210.3–11 Financial statements of an
inactive registrant.

If a registrant is an inactive entity
as defined below, the financial state-
ments required by this regulation for
purposes of reports pursuant to the Se-
curities Exchange Act of 1934 may be
unaudited. An inactive entity is one
meeting all of the following conditions:

(a) Gross receipts from all sources for
the fiscal year are not in excess of
$100,000;

(b) The registrant has not purchased
or sold any of its own stock, granted
options therefor, or levied assessments
upon outstanding stock,

(c) Expenditures for all purposes for
the fiscal year are not in excess of
$100,000;

(d) No material change in the busi-
ness has occurred during the fiscal
year, including any bankruptcy, reor-
ganization, readjustment or succession
or any material acquisition or disposi-
tion of plants, mines, mining equip-
ment, mine rights or leases; and
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(e) No exchange upon which the
shares are listed, or governmental au-
thority having jurisdiction, requires
the furnishing to it or the publication
of audited financial statements.

§ 210.3–12 Age of financial statements
at effective date of registration
statement or at mailing date of
proxy statement.

(a) If the financial statements in a
filing are as of a date 135 days or more
prior to the date the filing is expected
to become effective or proposed mail-
ing date in the case of a proxy state-
ment, the financial statements shall be
updated, except as specified in the fol-
lowing paragraphs, with a balance
sheet as of an interim date within 135
days and with statements of income
and cash flows for the interim period
between the end of the most recent fis-
cal year and the date of the interim
balance sheet provided and for the cor-
responding period of the preceding fis-
cal year. Such interim financial state-
ments may be unaudited and need not
be presented in greater detail than is
required by § 210.10–01. Notwithstanding
the above requirements, the most re-
cent interim financial statements shall
be at least as current as the most re-
cent financial statements filed with
the Commission on Form 10–Q and
Form 10–QSB.

(b) Where the anticipated effective
date of a filing, or in the case of a
proxy statement the proposed mailing
date, falls within 90 days subsequent to
the end of the fiscal year, the filing
need not include financial statements
more current than as of the end of the
third fiscal quarter of the most re-
cently completed fiscal year unless the
audited financial statements for such
fiscal year are available or unless the
anticipated effective date or proposed
mailing date falls after 45 days subse-
quent to the end of the fiscal year and
the registrant does not meet the condi-
tions prescribed under paragraph (c) of
§ 210.3–01. If the anticipated effective
date or proposed mailing date falls
after 45 days subsequent to the end of
the fiscal year and the registrant does
not meet the conditions prescribed
under paragraph (c) of § 210.3–01, the fil-
ing must include audited financial

statements for the most recently com-
pleted fiscal year.

(c) Where a filing is made near the
end of a fiscal year and audited finan-
cial statements for that fiscal year are
not included in the filing, the filing
shall be updated with such audited fi-
nancial statements if they become
available prior to the anticipated effec-
tive date, or proposed mailing date in
the case of a proxy statement.

(d) The age of the registrant’s most
recent audited financial statements in-
cluded in a registration statement filed
under the Securities Act of 1933 or filed
on Form 10 and Form 10–SB (17 CFR
249.210) under the Securities Exchange
Act of 1934 shall not be more than one
year and 45 days old at the date the
registration statement becomes effec-
tive if the registration statement re-
lates to the security of an issuer that
was not subject, immediately prior to
the time of filing the registration
statement, to the reporting require-
ments of section 13 or 15(d) of the Secu-
rities Exchange Act of 1934.

(e) For filings by registered manage-
ment investment companies, the re-
quirements of § 210.3–18 shall apply in
lieu of the requirements of this section.

(f) Any foreign private issuer may
file financial statements whose age is
specified in Item 8.A of Form 20–F
(§ 249.220f of this chapter). Financial
statements of a foreign business which
are furnished pursuant to §§ 210.3–05 or
210.3–09 because it is an acquired busi-
ness or a 50 percent or less owned per-
son may be of the age specified in Item
8.A of Form 20–F.

[45 FR 62687, Sept. 25, 1980, as amended at 46
FR 12491, Feb. 17, 1981; 46 FR 36125, July 14,
1981; 47 FR 54767, Dec. 6, 1982; 54 FR 10316,
Mar. 13, 1989; 56 FR 30053, July 1, 1991; 57 FR
45292, Oct. 1, 1992; 59 FR 65636, Dec. 20, 1994;
64 FR 53909, Oct. 5, 1999]

§ 210.3–13 Filing of other financial
statements in certain cases.

The Commission may, upon the infor-
mal written request of the registrant,
and where consistent with the protec-
tion of investors, permit the omission
of one or more of the financial state-
ments herein required or the filing in
substitution therefor of appropriate
statements of comparable character.
The Commission may also by informal
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written notice require the filing of
other financial statements in addition
to, or in substitution for, the state-
ments herein required in any case
where such statements are necessary
or appropriate for an adequate presen-
tation of the financial condition of any
person whose financial statements are
required, or whose statements are oth-
erwise necessary for the protection of
investors.

§ 210.3–14 Special instructions for real
estate operations to be acquired.

(a) If, during the period for which in-
come statements are required, the reg-
istrant has acquired one or more prop-
erties which in the aggregate are sig-
nificant, or since the date of the latest
balance sheet required has acquired or
proposes to acquire one or more prop-
erties which in the aggregate are sig-
nificant, the following shall be fur-
nished with respect to such properties:

(1) Audited income statements (not
including earnings per unit) for the
three most recent fiscal years, which
shall exclude items not comparable to
the proposed future operations of the
property such as mortgage interest,
leasehold rental, depreciation, cor-
porate expenses and Federal and state
income taxes: Provided, however, That
such audited statements need be pre-
sented for only the most recent fiscal
year if

(i) The property is not acquired from
a related party;

(ii) Material factors considered by
the registrant in assessing the property
are described with specificity in the fil-
ing with regard to the property, includ-
ing sources of revenue (including, but
not limited to, competition in the rent-
al market, comparative rents, occu-
pancy rates) and expense (including,
but not limited to, utility rates, ad va-
lorem tax rates, maintenance expenses,
capital improvements anticipated); and

(iii) The registrant indicates in the
appropriate filing that, after reason-
able inquiry, the registrant is not
aware of any material factors relating
to that specific property other than
those discussed in response to para-
graph (a)(1)(ii) of this section that
would cause the reported financial in-
formation not to be necessarily indic-
ative of future operating results.

NOTE: The discussion of material factors
considered should be combined with that re-
quired by Item 15 of Form S–11.

(2) If the property is to be operated
by the registrant, there shall be fur-
nished a statement showing the esti-
mated taxable operating results of the
registrant based on the most recent
twelve month period including such ad-
justments as can be factually sup-
ported. If the property is to be acquired
subject to a net lease the estimated
taxable operating results shall be based
on the rent to be paid for the first year
of the lease. In either case, the esti-
mated amount of cash to be made
available by operations shall be shown.
There shall be stated in an introduc-
tory paragraph the principal assump-
tions which have been made in pre-
paring the statements of estimated
taxable operating results and cash to
be made available by operations.

(3) If appropriate under the cir-
cumstances, there shall be given in
tablular form for a limited number of
years the estimated cash distribution
per unit showing the portion thereof
reportable as taxable income and the
portion representing a return of capital
together with an explanation of annual
variations, if any. If taxable net in-
come per unit will become greater than
the cash available for distribution per
unit, that fact and approximate year of
occurrence shall be stated, if signifi-
cant.

(b) Information required by this sec-
tion is not required to be included in a
filing on Form 10–K and Form 10–KSB.

(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205,
209, 48 Stat. 906, 908; sec. 8, 68 Stat 685; sec.
308(a)(2), 90 Stat. 57; secs. 13, 15(d), 23(a), 48
Stat. 894, 895, 901; sec. 203(a), 49 Stat. 704;
secs. 3, 8, 49 Stat. 1377, 1379; secs. 4, 6, 78 Stat.
570–574; sec. 2, 82 Stat. 454; secs. 1, 2, 84 Stat.
1497; secs. 10, 18, 89 Stat. 119, 155; sec. 308(b),
90 Stat. 57; secs. 202–204, 91 Stat. 1494, 1498–
1500; 15 U.S.C. 77g, 77j, 77s(a), 78m, 78o(d),
78w(a))

[45 FR 63687, Sept. 25, 1980, as amended at 47
FR 25122, June 10, 1982]

§ 210.3–15 Special provisions as to real
estate investment trusts.

(a)(1) The income statement prepared
pursuant to § 210.5–03 shall include the
following additional captions between
those required by § 210.5–03.15 and 16: (i)
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Income or loss before gain or loss on
sale of properties, extraordinary items
and cumulative effects of accounting
changes, and (ii) gain or loss on sale of
properties, less applicable income tax.

(2) The balance sheet required by
§ 210.5–02 shall set forth in lieu of the
captions required by § 210.5–02.31(a)(3):
(i) The balance of undistributed income
from other than gain or loss on sale of
properties and (ii) accumulated undis-
tributed net realized gain or loss on
sale of properties. The information
specified in §210.3–04 shall be modified
similarly.

(b) The trust’s status as a real estate
investment trust under applicable provi-
sions of the Internal Revenue Code as
amended shall be stated in a note re-
ferred to in the appropriate state-
ments. Such note shall also indicate
briefly the principal present assump-
tions on which the trust has relied in
making or not making provisons for
Federal income taxes.

(c) The tax status of distributions per
unit shall be stated (e.g., ordinary in-
come, capital gain, return of capital).

[45 FR 63687, Sept. 25, 1980, as amended at 50
FR 49532, Dec. 3, 1985]

§ 210.3–16 Financial statements of af-
filiates whose securities
collateralize an issue registered or
being registered.

(a) For each of the registrant’s affili-
ates whose securities constitute a sub-
stantial portion of the collateral for
any class of securities registered or
being registered, there shall be filed
the financial statements that would be
required if the affiliate were a reg-
istrant and required to file financial
statements. However, financial state-
ments need not be filed pursuant to
this section for any person whose
statements are otherwise separately
included in the filing on an individual
basis or on a basis consolidated with
its subsidiaries.

(b) For the purposes of this section,
securities of a person shall be deemed
to constitute a substantial portion of
collateral if the aggregate principal
amount, par value, or book value of the
securities as carried by the registrant,
or the market value of such securities,
whichever is the greatest, equals 20
percent or more of the principal

amount of the secured class of securi-
ties.

[65 FR 51710, Aug. 24, 2000]

§ 210.3–17 Financial statements of nat-
ural persons.

(a) In lieu of the financial statements
otherwise required, a natural person
may file an unaudited balance sheet as
of a date within 90 days of date of filing
and unaudited statements of income
for each of the three most recent fiscal
years.

(b) Financial statements conforming
with the instructions as to financial
statements of subsidiaries not consoli-
dated and 50 percent or less owned per-
sons under § 210.3–09(a) shall be sepa-
rately presented for: (1) Each business
owned as a sole proprietor, (2) each
partnership, business trust, unincor-
porated association, or similar business
organization of which the person holds
a controlling interest and (3) each cor-
poration of which the person, directly
or indirectly, owns securities rep-
resenting more than 50 percent of the
voting power.

(c) Separate financial statements
may be omitted, however, for each cor-
poration, business trust, unincor-
porated association, or similar business
organization if the person’s total in-
vestment in such entity does not ex-
ceed 5 percent of his total assets and
the person’s total income from such en-
tity does not exceed 5 percent of his
gross income; Provided, that the per-
son’s aggregate investment in and in-
come from all such omitted entities
shall not exceed 15 percent of his total
assets and gross income, respectively.

[46 FR 12491, Feb. 17, 1981, as amended at 50
FR 25215, June 18, 1985]

§ 210.3–18 Special provisions as to reg-
istered management investment
companies and companies required
to be registered as management in-
vestment companies.

(a) For filings by registered manage-
ment investment companies, the fol-
lowing financial statements shall be
filed:

(1) An audited balance sheet or state-
ment of assets and liabilities as of the
end of the most recent fiscal year;

(2) An audited statement of oper-
ations for the most recent fiscal year
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conforming to the requirements of
§ 210.6–07.

(3) An audited statement of cash
flows for the most recent fiscal year if
necessary to comply with generally ac-
cepted accounting principles. (Further
references in this rule to the require-
ment for such statement are likewise
applicable only to the extent that they
are consistent with the requirements of
generally accepted accounting prin-
ciples.)

(4) Audited statements of changes in
net assets conforming to the require-
ments of § 210.6–09 for the two most re-
cent fiscal years.

(b) If the filing is made within 60
days after the end of the registrant’s
fiscal year and audited financial state-
ments for the most recent fiscal year
are not available, the balance sheet or
statement of assets and liabilities may
be as of the end of the preceding fiscal
year and the filing shall include an ad-
ditional balance sheet or statement of
assets and liabilities as of an interim
date within 245 days of the date of fil-
ing. In addition, the statements of op-
erations and cash flows (if required by
generally accepted accounting prin-
ciples) shall be provided for the pre-
ceding fiscal year and the statement of
changes in net assets shall be provided
for the two preceding fiscal years and
each of the statements shall be pro-
vided for the interim period between
the end of the preceding fiscal year and
the date of the most recent balance
sheet or statement of assets and liabil-
ities being filed. Financial statements
for the corresponding period of the pre-
ceding fiscal year need not be provided.

(c) If the most current balance sheet
or statement of assets and liabilities in
a filing is as of a date 245 days or more
prior to the date the filing is expected
to become effective, the financial
statements shall be updated with a bal-
ance sheet or statement of assets and
liabilities as of an interim date within
245 days. In addition, the statements of
operations, cash flows, and changes in
net assets shall be provided for the in-
terim period between the end of the
most recent fiscal year for which a bal-
ance sheet or statement of assets and
liabilities is presented and the date of
the most recent interim balance sheet

or statement of assets and liabilities
filed.

(d) Interim financial statements pro-
vided in accordance with these require-
ments may be unaudited but shall be
presented in the same detail as re-
quired by §§ 210.6–01 to 210.6–10. When
unaudited financial statements are
presented in a registration statement,
they shall include the statement re-
quired by § 210.3–03(d).

(Secs. 7 and 19a of the Securities Act, 15
U.S.C. 77g, 77s(a), 77aa(25)(26); secs. 12, 13, 14,
15(d), and 23(a) of the Securities Exchange
Act of 1934, 15 U.S.C. 78l, 78m, 78n, 78o(d),
78w(a), secs. 5(b), 10(a), 14, 20(a) of the Public
Utility Holding Company Act, 15 U.S.C.
79e(a), 79n, 79t(a); secs. 8, 20, 30, 31(c), 38(a) of
the Investment Company Act of 1940, 15
U.S.C. 80a–8, 80a–20, 80a–29, 80a–30(c), 80a–
37(a))

[46 FR 36125, July 14, 1981; 46 FR 46795, Sept.
22, 1981, as amended at 47 FR 29837, July 9,
1982; 47 FR 56838, Dec. 21, 1982; 57 FR 45292,
Oct. 1, 1992]

§ 210.3–19 [Reserved]

§ 210.3–20 Currency for financial state-
ments of foreign private issuers.

(a) A foreign private issuer, as de-
fined in § 230.405 of this chapter, shall
state amounts in its primary financial
statements in the currency which it
deems appropriate.

(b) The currency in which amounts in
the financial statements are stated
shall be disclosed prominently on the
face of the financial statements. If
dividends on publicly-held equity secu-
rities will be declared in a currency
other than the reporting currency, a
note to the financial statements shall
identify that currency. If there are ma-
terial exchange restrictions or controls
relating to the issuer’s reporting cur-
rency, the currency of the issuer’s
domicile, or the currency in which the
issuer will pay dividends, prominent
disclosure of this fact shall be made in
the financial statements. If the report-
ing currency is not the U.S. dollar, dol-
lar-equivalent financial statements or
convenience translations shall not be
presented, except a translation may be
presented of the most recent fiscal year
and any subsequent interim period pre-
sented using the exchange rate as of
the most recent balance sheet included
in the filing, except that a rate as of
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the most recent practicable date shall
be used if materially different.

(c) If the financial statements of a
foreign private issuer are stated in a
currency of a country that has experi-
enced cumulative inflationary effects
exceeding a total of 100 percent over
the most recent three year period, and
have not been recast or otherwise sup-
plemented to include information on a
historical cost/constant currency or
current cost basis prescribed or per-
mitted by appropriate authoritative
standards, the issuer shall present sup-
plementary information to quantify
the effects of changing prices upon its
financial position and results of oper-
ations.

(d) Notwithstanding the currency se-
lected for reporting purposes, the
issuer shall measure separately its own
transactions, and those of each of its
material operations (e.g., branches, di-
visions, subsidiaries, joint ventures,
and similar entities) that is included in
the issuer’s consolidated financial
statements and not located in a
hyperinflationary environment, using
the particular currency of the primary
economic environment in which the
issuer or the operation conducts its
business. Assets and liabilities so de-
termined shall be translated into the
reporting currency at the exchange
rate at the balance sheet date; all reve-
nues, expenses, gains, and losses shall
be translated at the exchange rate ex-
isting at the time of the transaction
or, if appropriate, a weighted average
of the exchange rates during the pe-
riod; and all translation effects of ex-
change rate changes shall be included
as a separate component (‘‘cumulative
translation adjustment’’) of share-
holder’s equity. For purposes of this
paragraph, the currency of an oper-
ation’s primary economic environment
is normally the currency in which cash
is primarily generated and expended; a
hyperinflationary environment is one
that has cumulative inflation of ap-
proximately 100% or more over the
most recent three year period. Depar-
tures from the methodology presented
in this paragraph shall be quantified
pursuant to Item 17(c)(2) of Form 20–F
(§ 249.220f of this chapter).

(e) The issuer shall state its primary
financial statements in the same cur-

rency for all periods for which finan-
cial information is presented. If the fi-
nancial statements are stated in a cur-
rency that is different from that used
in financial statements previously filed
with the Commission, the issuer shall
recast its financial statements as if the
newly adopted currency had been used
since at least the earliest period pre-
sented in the filing. The decision to
change and the reason for the change
in the reporting currency shall be dis-
closed in a note to the financial state-
ments in the period in which the
change occurs.

[59 FR 65631, Dec. 20, 1994, as amended at 64
FR 53908, Oct. 5, 1999]

CONSOLIDATED AND COMBINED FINANCIAL
STATEMENTS

§ 210.3A–01 Application of § 210.3A–01
to § 210.3A–05.

Sections 210.3A–01 to 210.3A–05 shall
govern the presentation of consolidated
and combined financial statements.

[44 FR 19386, Apr. 3, 1979. Redesignated at 45
FR 63687, Sept. 25, 1980, and amended at 50
FR 25215, June 18, 1985]

§ 210.3A–02 Consolidated financial
statements of the registrant and its
subsidiaries.

In deciding upon consolidation pol-
icy, the registrant must consider what
financial presentation is most mean-
ingful in the circumstances and should
follow in the consolidated financial
statements principles of inclusion or
exclusion which will clearly exhibit the
financial position and results of oper-
ations of the registrant. There is a pre-
sumption that consolidated statements
are more meaningful than separate
statements and that they are usually
necessary for a fair presentation when
one entity directly or indirectly has a
controlling financial interest in an-
other entity. Other particular facts and
circumstances may require combined
financial statements, an equity method
of accounting, or valuation allowances
in order to achieve a fair presentation.
In any case, the disclosures required by
§ 210.3A–03 should clearly explain the
accounting policies followed by the
registrant in this area, including the
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circumstances involved in any depar-
ture from the normal practice of con-
solidating majority owned subsidiaries
and not consolidating entities that are
less than majority owned. Among the
factors that the registrant should con-
sider in determining the most mean-
ingful presentation are the following:

(a) Majority ownership: Generally,
registrants shall consolidate entities
that are majority owned and shall not
consolidate entities that are not ma-
jority owned. The determination of ma-
jority ownership requires a careful anal-
ysis of the facts and circumstances of a
particular relationship among entities.
In rare situations, consolidation of a
majority owned subsidiary may not re-
sult in a fair presentation, because the
registrant, in substance, does not have
a controlling financial interest (for ex-
ample, when the subsidiary is in legal
reorganization or in bankruptcy, or
when control is likely to be tem-
porary). In other situations, consolida-
tion of an entity, notwithstanding the
lack of technical majority ownership,
is necessary to present fairly the finan-
cial position and results of operations
of the registrant, because of the exist-
ence of a parent-subsidiary relation-
ship by means other than record own-
ership of voting stock.

(b) Different fiscal periods: Generally,
registrants shall not consolidate any
entity whose financial statements are
as of a date or for periods substantially
different from those of the registrant.
Rather, the earnings or losses of such
entities should be reflected in the reg-
istrant’s financial statements on the
equity method of accounting. However:

(1) A difference in fiscal periods does
not of itself justify the exclusion of an
entity from consolidation. It ordinarily
is feasible for such entity to prepare,
for consolidation purposes, statements
for a period which corresponds with or
closely approaches the fiscal year of
the registrant. Where the difference is
not more than 93 days, it is usually ac-
ceptable to use, for consolidation pur-
poses, such entity’s statements for its
fiscal period. Such difference, when it
exists, should be disclosed as follows:
the closing date of the entity should be
expressly indicated, and the necessity
for the use of different closing dates
should be briefly explained. Further-

more, recognition should be given by
disclosure or otherwise to the effect of
intervening events which materially
affect the financial position or results
of operations.

(2) Notwithstanding the 93-day provi-
sion specified in paragraph (b)(1) of this
section, in connection with the retro-
active combination of financial state-
ments of entities following a pooling of
interests, the financial statements of
the constituents may be combined even
if their respective fiscal periods do not
end within 93 days, except that the fi-
nancial statements for the latest fiscal
year shall be recast to dates which do
not differ by more than 93 days, if prac-
ticable. Disclosure shall be made of the
periods combined and of the sales or
revenues, net income before extraor-
dinary items and net income of any in-
terim periods excluded from or in-
cluded more than once in results of op-
erations as a result of such recasting.

(c) Bank Holding Company Act: Reg-
istrants shall not consolidate any sub-
sidiary or group of subsidiaries of a
registrant subject to the Bank Holding
Company Act of 1956 as amended as to
which (1) a decision requiring divesti-
ture has been made, or (2) there is sub-
stantial likelihood that divestiture
will be necessary in order to comply
with provisions of the Bank Holding
Company Act.

(d) Foreign subsidiaries: Due consider-
ation shall be given to the propriety of
consolidating with domestic corpora-
tions foreign subsidiaries which are op-
erated under political, economic or
currency restrictions. If consolidated,
disclosure should be made as to the ef-
fect, insofar as this can reasonably be
determined, of foreign exchange re-
strictions upon the consolidated finan-
cial position and operating results of
the registrant and its subsidiaries.

[51 FR 17330, May 12, 1986]

§ 210.3A–03 Statement as to principles
of consolidation or combination fol-
lowed.

(a) A brief description of the prin-
ciples followed in consolidating or
combining the separate financial state-
ments, including the principles fol-
lowed in determining the inclusion or
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exclusion of (1) subsidiaries in consoli-
dated or combined financial state-
ments and (2) companies in consoli-
dated or combined financial state-
ments, shall be stated in the notes to
the respective financial statements.

(b) As to each consolidated financial
statement and as to each combined fi-
nancial statement, if there has been a
change in the persons included or ex-
cluded in the corresponding statement
for the preceding fiscal period filed
with the Commission which has a ma-
terial effect on the financial state-
ments, the persons included and the
persons excluded shall be disclosed. If
there have been any changes in the re-
spective fiscal periods of the persons
included made during the periods of the
report which have a material effect on
the financial statements, indicate
clearly such changes and the manner of
treatment.

[37 FR 14597, July 21, 1972. Redesignated at 45
FR 63687, Sept. 25, 1980, and 46 FR 56179, Nov.
16, 1981]

§ 210.3A–04 Intercompany items and
transactions.

In general, there shall be eliminated
intercompany items and transactions
between persons included in the (a)
consolidated financial statements
being filed and, as appropriate, (b) un-
realized intercompany profits and
losses on transactions between persons
for which financial statements are
being filed and persons the investment
in which is presented in such state-
ments by the equity method. If such
eliminations are not made, a statement
of the reasons and the methods of
treatment shall be made.

[37 FR 14597, July 21, 1972. Redesignated at 46
FR 56179, Nov. 16, 1981]

§ 210.3A–05 Special requirements as to
public utility holding companies.

There shall be shown in the consoli-
dated balance sheet of a public utility
holding company the difference be-
tween the amount at which the par-
ent’s investment is carried and the un-
derlying book equity of subsidiaries as
at the respective dates of acquisition.

[37 FR 14597, July 21, 1972. Redesignated at 45
FR 63687, Sept. 25, 1980, and 46 FR 56179, Nov.
16, 1981]

RULES OF GENERAL APPLICATION

SOURCE: Sections 210.4–01 to 210.4–10 appear
at 45 FR 63669, Sept. 25, 1980, unless other-
wise noted.

§ 210.4–01 Form, order, and termi-
nology.

(a) Financial statements should be
filed in such form and order, and
should use such generally accepted ter-
minology, as will best indicate their
significance and character in the light
of the provisions applicable thereto.
The information required with respect
to any statement shall be furnished as
a minimum requirement to which shall
be added such further material infor-
mation as is necessary to make the re-
quired statements, in the light of the
circumstances under which they are
made, not misleading.

(1) Financial statements filed with
the Commission which are not prepared
in accordance with generally accepted
accounting principles will be presumed
to be misleading or inaccurate, despite
footnote or other disclosures, unless
the Commission has otherwise pro-
vided. This article and other articles of
Regulation S–X provide clarification of
certain disclosures which must be in-
cluded in any event, in financial state-
ments filed with the Commission.

(2) In all filings of foreign private
issuers (see § 230.405 of this chapter), ex-
cept as stated otherwise in the applica-
ble form, the financial statements may
be prepared according to a comprehen-
sive body of accounting principles
other than those generally accepted in
the United States if a reconciliation to
United States generally accepted ac-
counting principles and the provisions
of Regulation S–X of the type specified
in Item 18 of Form 20–F (§ 249.220f of
this chapter) is also filed as part of the
financial statements. Alternatively,
the financial statements may be pre-
pared according to United States gen-
erally accepted accounting principles.

(b) All money amounts required to be
shown in financial statements may be
expressed in whole dollars or multiples
thereof, as appropriate: Provided, That,
when stated in other than whole dol-
lars, an indication to that effect is in-
serted immediately beneath the cap-
tion of the statement or schedule, at
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the top of the money columns, or at an
appropriate point in narrative mate-
rial.

(c) Negative amounts (red figures)
shall be shown in a manner which
clearly distinguishes the negative at-
tribute. When determining methods of
display, consideration should be given
to the limitations of reproduction and
microfilming processes.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat.
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13,
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1,
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565–568, 569, 570–574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; secs. 8 30, 31(c), 38(a), 54 Stat. 803, 836,
838, 841; 74 Stat. 201; 84 Stat. 1415; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d),
78w(a), 80a–8, 80a–29, 80a–30(c), 80a–37(a))

[45 FR 63669, Sept. 25, 1980, as amended at 47
FR 54767, Dec. 6, 1982]

§ 210.4–02 Items not material.
If the amount which would otherwise

be required to be shown with respect to
any item is not material, it need not be
separately set forth. The combination
of insignificant amounts is permitted.

§ 210.4–03 Inapplicable captions and
omission of unrequired or inappli-
cable financial statements.

(a) No caption should be shown in
any financial statement as to which
the items and conditions are not
present.

(b) Financial statements not required
or inapplicable because the required
matter is not present need not be filed.

(c) The reasons for the omission of
any required financial statements shall
be indicated.

§ 210.4–04 Omission of substantially
identical notes.

If a note covering substantially the
same subject matter is required with
respect to two or more financial state-
ments relating to the same or affili-
ated persons, for which separate sets of
notes are presented, the required infor-
mation may be shown in a note to only
one of such statements: Provided, That

a clear and specific reference thereto is
made in each of the other statements
with respect to which the note is re-
quired.

§ § 210.4–05—210.04–06 [Reserved]

§ 210.4–07 Discount on shares.
Discount on shares, or any

unamortized balance thereof, shall be
shown separately as a deduction from
the applicable account(s) as cir-
cumstances require.

§ 210.4–08 General notes to financial
statements.

If applicable to the person for which
the financial statements are filed, the
following shall be set forth on the face
of the appropriate statement or in ap-
propriately captioned notes. The infor-
mation shall be provided for each
statement required to be filed, except
that the information required by para-
graphs (b), (c), (d), (e) and (f) shall be
provided as of the most recent audited
balance sheet being filed and for para-
graph (j) as specified therein. When
specific statements are presented sepa-
rately, the pertinent notes shall ac-
company such statements unless cross-
referencing is appropriate.

(a) Principles of consolidation or com-
bination. With regard to consolidated or
combined financial statements, refer to
§§ 210.3A–01 to 3A–08 for requirements
for supplemental information in notes
to the financial statements.

(b) Assets subject to lien. Assets mort-
gaged, pledged, or otherwise subject to
lien, and the approximate amounts
thereof, shall be designated and the ob-
ligations collateralized briefly identi-
fied.

(c) Defaults. The facts and amounts
concerning any default in principal, in-
terest, sinking fund, or redemption
provisions with respect to any issue of
securities or credit agreements, or any
breach of covenant of a related inden-
ture or agreement, which default or
breach existed at the date of the most
recent balance sheet being filed and
which has not been subsequently cured,
shall be stated in the notes to the fi-
nancial statements. If a default or
breach exists but acceleration of the
obligation has been waived for a stated
period of time beyond the date of the
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most recent balance sheet being filed,
state the amount of the obligation and
the period of the waiver.

(d) Preferred shares. (1) Aggregate
preferences on involuntary liquidation,
if other than par or stated value, shall
be shown parenthetically in the equity
section of the balance sheet.

(2) Disclosure shall be made of any
restriction upon retained earnings that
arises from the fact that upon involun-
tary liquidation the aggregate pref-
erences of the preferred shares exceeds
the par or stated value of such shares.

(e) Restrictions which limit the payment
of dividends by the registrant. (1) De-
scribe the most significant restric-
tions, other than as reported under
paragraph (d) of this section, on the
payment of dividends by the registrant,
indicating their sources, their perti-
nent provisions, and the amount of re-
tained earnings or net income re-
stricted or free of restrictions.

(2) Disclose the amount of consoli-
dated retained earnings which rep-
resents undistributed earnings of 50
percent or less owned persons ac-
counted for by the equity method.

(3) The disclosures in paragraphs
(e)(3) (i) and (ii) in this section shall be
provided when the restricted net assets
of consolidated and unconsolidated
subsidiaries and the parent’s equity in
the undistributed earnings of 50 per-
cent or less owned persons accounted
for by the equity method together ex-
ceed 25 percent of consolidated net as-
sets as of the end of the most recently
completed fiscal year. For purposes of
this test, restricted net assets of sub-
sidiaries shall mean that amount of the
registrant’s proportionate share of net
assets (after intercompany elimi-
nations) reflected in the balance sheets
of its consolidated and unconsolidated
subsidiaries as of the end of the most
recent fiscal year which may not be
transferred to the parent company in
the form of loans, advances or cash
dividends by the subsidiaries without
the consent of a third party (i.e., lend-
er, regulatory agency, foreign govern-
ment, etc.). Not all limitations on
transferability of assets are considered
to be restrictions for purposes of this
test, which considers only specific
third party restrictions on the ability
of subsidiaries to transfer funds outside

of the entity. For example, the pres-
ence of subsidiary debt which is se-
cured by certain of the subsidiary’s as-
sets does not constitute a restriction
under this rule. However, if there are
any loan provisions prohibiting divi-
dend payments, loans or advances to
the parent by a subsidiary, these are
considered restrictions for purposes of
computing restricted net assets. When
a loan agreement requires that a sub-
sidiary maintain certain working cap-
ital, net tangible asset, or net asset
levels, or where formal compensating
arrangements exist, there is considered
to be a restriction under the rule be-
cause the lender’s intent is normally to
preclude the transfer by dividend or
otherwise of funds to the parent com-
pany. Similarly, a provision which re-
quires that a subsidiary reinvest all of
its earnings is a restriction, since this
precludes loans, advances or dividends
in the amount of such undistributed
earnings by the entity. Where restric-
tions on the amount of funds which
may be loaned or advanced differ from
the amount restricted as to transfer in
the form of cash dividends, the amount
least restrictive to the subsidiary shall
be used. Redeemable preferred stocks
(§ 210.5–02.28) and minority interests
shall be deducted in computing net as-
sets for purposes of this test.

(i) Describe the nature of any restric-
tions on the ability of consolidated
subsidiaries and unconsolidated sub-
sidiaries to transfer funds to the reg-
istrant in the form of cash dividends,
loans or advances (i.e., borrowing ar-
rangements, regulatory restraints, for-
eign government, etc.).

(ii) Disclose separately the amounts
of such restricted net assets for uncon-
solidated subsidiaries and consolidated
subsidiaries as of the end of the most
recently completed fiscal year.

(f) Significant changes in bonds, mort-
gages and similar debt. Any significant
changes in the authorized or issued
amounts of bonds, mortgages and simi-
lar debt since the date of the latest bal-
ance sheet being filed for a particular
person or group shall be stated.

(g) Summarized financial information of
subsidiaries not consolidated and 50 per-
cent or less owned persons. (1) The sum-
marized information as to assets, li-
abilities and results of operations as
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detailed in § 210.1–02(bb) shall be pre-
sented in notes to the financial state-
ments on an individual or group basis
for:

(i) Subsidiaries not consolidated; or
(ii) For 50 percent or less owned per-

sons accounted for by the equity meth-
od by the registrant or by a subsidiary
of the registrant, if the criteria in
§ 210.1–02(w) for a significant subsidiary
are met:

(A) Individually by any subsidiary
not consolidated or any 50% or less
owned person; or

(B) On an aggregated basis by any
combination of such subsidiaries and
persons.

(2) Summarized financial information
shall be presented insofar as is prac-
ticable as of the same dates and for the
same periods as the audited consoli-
dated financial statements provided
and shall include the disclosures pre-
scribed by § 210.1–02(bb). Summarized
information of subsidiaries not consoli-
dated shall not be combined for disclo-
sure purposes with the summarized in-
formation of 50 percent or less owned
persons.

(h) Income tax expense. (1) Disclosure
shall be made in the income statement
or a note thereto, of (i) the components
of income (loss) before income tax ex-
pense (benefit) as either domestic or
foreign; (ii) the components of income
tax expense, including (A) taxes cur-
rently payable and (B) the net tax ef-
fects, as applicable, of timing dif-
ferences (indicate separately the
amount of the estimated tax effect of
each of the various types of timing dif-
ferences, such as depreciation, war-
ranty costs, etc., where the amount of
each such tax effect exceeds five per-
cent of the amount computed by multi-
plying the income before tax by the ap-
plicable statutory Federal income tax
rate; other differences may be com-
bined.)

NOTE: Amounts applicable to United States
Federal income taxes, to foreign income
taxes and the other income taxes shall be
stated separately for each major component.
Amounts applicable to foreign income (loss)
and amounts applicable to foreign or other
income taxes which are less than five per-
cent of the total of income before taxes or
the component of tax expense, respectively,
need not be separately disclosed. For pur-
poses of this rule, foreign income (loss) is de-

fined as income (loss) generated from a reg-
istrant’s foreign operations, i.e., operations
that are located outside of the registrant’s
home country.

(2) Provide a reconciliation between
the amount of reported total income
tax expense (benefit) and the amount
computed by multiplying the income
(loss) before tax by the applicable stat-
utory Federal income tax rate, showing
the estimated dollar amount of each of
the underlying causes for the dif-
ference. If no individual reconciling
item amounts to more than five per-
cent of the amount computed by multi-
plying the income before tax by the ap-
plicable statutory Federal income tax
rate, and the total difference to be rec-
onciled is less than five percent of such
computed amount, no reconciliation
need be provided unless it would be sig-
nificant in appraising the trend of
earnings. Reconciling items that are
individually less than five percent of
the computed amount may be aggre-
gated in the reconciliation. The rec-
onciliation may be presented in per-
centages rather than in dollar
amounts. Where the reporting person is
a foreign entity, the income tax rate in
that person’s country of domicile
should normally be used in making the
above computation, but different rates
should not be used for subsidiaries or
other segments of a reporting entity.
When the rate used by a reporting per-
son is other than the United States
Federal corporate income tax rate, the
rate used and the basis for using such
rate shall be disclosed.

(3) Paragraphs (h) (1) and (2) of this
section shall be applied in the fol-
lowing manner to financial statements
which reflect the adoption of State-
ment of Financial Accounting Stand-
ards 109, Accounting for Income Taxes.

(i) The disclosures required by para-
graph (h)(1)(ii) of this section and by
the parenthetical instruction at the
end of paragraph (h)(1) of this section
and by the introductory sentence of
paragraph (h)(2) of this section shall
not apply.

(ii) The instructional note between
paragraphs (h) (1) and (2) of this section
and the balance of the requirements of
paragraphs (h) (1) and (2) of this section
shall continue to apply.
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(i) Warrants or rights outstanding. In-
formation with respect to warrants or
rights outstanding at the date of the
related balance sheet shall be set forth
as follows:

(1) Title of issue of securities called
for by warrants or rights.

(2) Aggregate amount of securities
called for by warrants or rights out-
standing.

(3) Date from which warrants or
rights are exercisable.

(4) Price at which warrant or right is
exercisable.

(j) [Reserved]
(k) Related party transactions which

affect the financial statements. (1) Re-
lated party transactions should be
identified and the amounts stated on
the face of the balance sheet, income
statement, or statement of cash flows.

(2) In cases where separate financial
statements are presented for the reg-
istrant, certain investees, or subsidi-
aries, separate disclosure shall be made
in such statements of the amounts in
the related consolidated financial
statements which are (i) eliminated
and (ii) not eliminated. Also, any inter-
company profits or losses resulting
from transactions with related parties
and not eliminated and the effects
thereof shall be disclosed.

(l) [Reserved]
(m) Repurchase and reverse repurchase

agreements—(1) Repurchase agreements
(assets sold under agreements to repur-
chase). (i) If, as of the most recent bal-
ance sheet date, the carrying amount
(or market value, if higher than the
carrying amount or if there is no car-
rying amount) of the securities or
other assets sold under agreements to
repurchase (repurchase agreements) ex-
ceeds 10% of total assets, disclose sepa-
rately in the balance sheet the aggre-
gate amount of liabilities incurred pur-
suant to repurchase agreements includ-
ing accrued interest payable thereon.

(ii)(A) If, as of the most recent bal-
ance sheet date, the carrying amount
(or market value, if higher than the
carrying amount) of securities or other
assets sold under repurchase agree-
ments, other than securities or assets
specified in paragraph (m)(1)(ii)(B) of
this section, exceeds 10% of total as-
sets, disclose in an appropriately cap-
tioned footnote containing a tabular

presentation, segregated as to type of
such securities or assets sold under
agreements to repurchase (e.g., U.S.
Treasury obligations, U.S. Government
agency obligations and loans), the fol-
lowing information as of the balance
sheet date for each such agreement or
group of agreements (other than agree-
ments involving securities or assets
specified in paragraph (m)(1)(ii)(B) of
this section) maturing (1) overnight; (2)
term up to 30 days; (3) term of 30 to 90
days; (4) term over 90 days and (5) de-
mand:

(i) The carrying amount and market
value of the assets sold under agree-
ment to repurchase, including accrued
interest plus any cash or other assets
on deposit under the repurchase agree-
ments; and

(ii) The repurchase liability associ-
ated with such transaction or group of
transactions and the interest rate(s)
thereon.

(B) For purposes of paragraph
(m)(1)(ii)(A) of this section only, do not
include securities or other assets for
which unrealized changes in market
value are reported in current income or
which have been obtained under re-
verse repurchase agreements.

(iii) If, as of the most recent balance
sheet date, the amount at risk under
repurchase agreements with any indi-
vidual counterparty or group of related
counterparties exceeds 10% of stock-
holders’ equity (or in the case of in-
vestment companies, net asset value),
disclose the name of each such
counterparty or group of related
counterparties, the amount at risk
with each, and the weighted average
maturity of the repurchase agreements
with each. The amount at risk under
repurchase agreements is defined as
the excess of carrying amount (or mar-
ket value, if higher than the carrying
amount or if there is no carrying
amount) of the securities or other as-
sets sold under agreement to repur-
chase, including accrued interest plus
any cash or other assets on deposit to
secure the repurchase obligation, over
the amount of the repurchase liability
(adjusted for accrued interest). (Cash
deposits in connection with repurchase
agreements shall not be reported as un-
restricted cash pursuant to rule 5–02.1.)
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(2) Reverse repurchase agreements (as-
sets purchased under agreements to re-
sell). (i) If, as of the most recent bal-
ance sheet date, the aggregate carrying
amount of reverse repurchase agreements
(securities or other assets purchased
under agreements to resell) exceeds
10% of total assets: (A) Disclose sepa-
rately such amount in the balance
sheet; and (B) disclose in an appro-
priately captioned footnote: (1) The
registrant’s policy with regard to tak-
ing possession of securities or other as-
sets purchased under agreements to re-
sell; and (2) whether or not there are
any provisions to ensure that the mar-
ket value of the underlying assets re-
mains sufficient to protect the reg-
istrant in the event of default by the
counterparty and if so, the nature of
those provisions.

(ii) If, as of the most recent balance
sheet date, the amount at risk under
reverse repurchase agreements with
any individual counterparty or group
of related counterparties exceeds 10%
of stockholders’ equity (or in the case
of investment companies, net asset
value), disclose the name of each such
counterparty or group of related
counterparties, the amount at risk
with each, and the weighted average
maturity of the reverse repurchase
agreements with each. The amount at
risk under reverse repurchase agree-
ments is defined as the excess of the
carrying amount of the reverse repur-
chase agreements over the market
value of assets delivered pursuant to
the agreements by the counterparty to
the registrant (or to a third party
agent that has affirmatively agreed to
act on behalf of the registrant) and not
returned to the counterparty, exept in
exchange for their approximate market
value in a separate transaction.

(n) Accounting policies for certain de-
rivative instruments. Disclosures regard-
ing accounting policies shall include
descriptions of the accounting policies
used for derivative financial instru-
ments and derivative commodity in-
struments and the methods of applying
those policies that materially affect
the determination of financial posi-
tion, cash flows, or results of oper-
ation. This description shall include, to
the extent material, each of the fol-
lowing items:

(1) A discussion of each method used
to account for derivative financial in-
struments and derivative commodity
instruments;

(2) The types of derivative financial
instruments and derivative commodity
instruments accounted for under each
method; (3) The criteria required to be
met for each accounting method used,
including a discussion of the criteria
required to be met for hedge or deferral
accounting and accrual or settlement
accounting (e.g., whether and how risk
reduction, correlation, designation,
and effectiveness tests are applied);

(4) The accounting method used if the
criteria specified in paragraph (n)(3) of
this section are not met;

(5) The method used to account for
terminations of derivatives designated
as hedges or derivatives used to affect
directly or indirectly the terms, fair
values, or cash flows of a designated
item;

(6) The method used to account for
derivatives when the designated item
matures, is sold, is extinguished, or is
terminated. In addition, the method
used to account for derivatives des-
ignated to an anticipated transaction,
when the anticipated transaction is no
longer likely to occur; and

(7) Where and when derivative finan-
cial instruments and derivative com-
modity instruments, and their related
gains and losses, are reported in the
statements of financial position, cash
flows, and results of operations.

INSTRUCTIONS TO PARAGRAPH (N): 1. For pur-
poses of this paragraph (n), derivative finan-
cial instruments and derivative commodity
instruments (collectively referred to as ‘‘de-
rivatives’’) are defined as follows:

(i) Derivative financial instruments have the
same meaning as defined by generally ac-
cepted accounting principles (see, e.g., Fi-
nancial Accounting Standards Board
(‘‘FASB’’), Statement of Financial Accounting
Standards No. 119, ‘‘Disclosure about Derivative
Financial Instruments and Fair Value of Finan-
cial Instruments,’’ (‘‘FAS 119’’) paragraphs 5–7,
(October 1994)), and include futures, for-
wards, swaps, options, and other financial in-
struments with similar characteristics.

(ii) Derivative commodity instruments in-
clude, to the extent such instruments are
not derivative financial instruments, com-
modity futures, commodity forwards, com-
modity swaps, commodity options, and other
commodity instruments with similar charac-
teristics that are permitted by contract or

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00255 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



256

17 CFR Ch. II (4–1–01 Edition)§ 210.4–9

business custom to be settled in cash or with
another financial instrument. For purposes
of this paragraph, settlement in cash in-
cludes settlement in cash of the net change
in value of the derivative commodity instru-
ment (e.g., net cash settlement based on
changes in the price of the underlying com-
modity).

2. For purposes of paragraphs (n)(2), (n)(3),
(n)(4), and (n)(7), the required disclosures
should address separately derivatives en-
tered into for trading purposes and deriva-
tives entered into for purposes other than
trading. For purposes of this paragraph, trad-
ing purposes has the same meaning as defined
by generally accepted accounting principles
(see, e.g., FAS 119, paragraph 9a (October
1994)).

3. For purposes of paragraph (n)(6), antici-
pated transactions means transactions (other
than transactions involving existing assets
or liabilities or transactions necessitated by
existing firm commitments) an enterprise
expects, but is not obligated, to carry out in
the normal course of business (see, e.g.,
FASB, Statement of Financial Accounting
Standards No. 80, ‘‘Accounting for Futures Con-
tracts,’’ paragraph 9, (August 1984)).

4. Registrants should provide disclosures
required under paragraph (n) in filings with
the Commission that include financial state-
ments of fiscal periods ending after June 15,
1997.

[45 FR 63669, Sept. 25, 1980, as amended at 46
FR 56179, Nov. 16, 1981; 50 FR 25215, June 18,
1985; 50 FR 49532, Dec. 3, 1985; 51 FR 3770, Jan.
30, 1986; 57 FR 45293, Oct. 1, 1992; 59 FR 65636,
Dec. 20, 1994; 62 FR 6063, Feb. 10, 1997]

§ 210.4–9 [Reserved]

§ 210.4–10 Financial accounting and
reporting for oil and gas producing
activities pursuant to the Federal
securities laws and the Energy Pol-
icy and Conservation Act of 1975.

This section prescribes financial ac-
counting and reporting standards for
registrants with the Commission en-
gaged in oil and gas producing activi-
ties in filings under the Federal securi-
ties laws and for the preparation of ac-
counts by persons engaged, in whole or
in part, in the production of crude oil
or natural gas in the United States,
pursuant to section 503 of the Energy
Policy and Conservation Act of 1975 (42
U.S.C. 6383) (EPCA) and section 11(c) of
the Energy Supply and Environmental
Coordination Act of 1974 (15 U.S.C. 796)
(ESECA), as amended by section 505 of
EPCA. The application of this section
to those oil and gas producing oper-
ations of companies regulated for rate-

making purposes on an individual-com-
pany-cost-of-service basis may, how-
ever, give appropriate recognition to
differences arising because of the effect
of the ratemaking process.

Exemption. Any person exempted by the
Department of Energy from any
record-keeping or reporting require-
ments pursuant to section 11(c) of
ESECA, as amended, is similarly ex-
empted from the related provisions of
this section in the preparation of ac-
counts pursuant to EPCA. This exemp-
tion does not affect the applicability of
this section to filings pursuant to the
Federal securities laws.

DEFINITIONS

(a) Definitions. The following defini-
tions apply to the terms listed below as
they are used in this section:

(1) Oil and gas producing activities. (i)
Such activities include:

(A) The search for crude oil, includ-
ing condensate and natural gas liquids,
or natural gas (oil and gas) in their nat-
ural states and original locations.

(B) The acquisition of property rights
or properties for the purpose of further
exploration and/or for the purpose of
removing the oil or gas from existing
reservoirs on those properties.

(C) The construction, drilling and
production activities necessary to re-
trieve oil and gas from its natural res-
ervoirs, and the acquisition, construc-
tion, installation, and maintenance of
field gathering and storage systems—
including lifting the oil and gas to the
surface and gathering, treating, field
processing (as in the case of processing
gas to extract liquid hydrocarbons) and
field storage. For purposes of this sec-
tion, the oil and gas production func-
tion shall normally be regarded as ter-
minating at the outlet valve on the
lease or field storage tank; if unusual
physical or operational circumstances
exist, it may be appropriate to regard
the production functions as termi-
nating at the first point at which oil,
gas, or gas liquids are delivered to a
main pipeline, a common carrier, a re-
finery, or a marine terminal.

(ii) Oil and gas producing activities
do not include:

(A) The transporting, refining and
marketing of oil and gas.
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(B) Activities relating to the produc-
tion of natural resources other than oil
and gas.

(C) The production of geothermal
steam or the extraction of hydro-
carbons as a by-product of the produc-
tion of geothermal steam or associated
geothermal resources as defined in the
Geothermal Steam Act of 1970.

(D) The extraction of hydrocarbons
from shale, tar sands, or coal.

(2) Proved oil and gas reserves. Proved
oil and gas reserves are the estimated
quantities of crude oil, natural gas, and
natural gas liquids which geological
and engineering data demonstrate with
reasonable certainty to be recoverable
in future years from known reservoirs
under existing economic and operating
conditions, i.e., prices and costs as of
the date the estimate is made. Prices
include consideration of changes in ex-
isting prices provided only by contrac-
tual arrangements, but not on esca-
lations based upon future conditions.

(i) Reservoirs are considered proved
if economic producibility is supported
by either actual production or conclu-
sive formation test. The area of a res-
ervoir considered proved includes (A)
that portion delineated by drilling and
defined by gas-oil and/or oil-water con-
tacts, if any, and (B) the immediately
adjoining portions not yet drilled, but
which can be reasonably judged as eco-
nomically productive on the basis of
available geological and engineering
data. In the absence of information on
fluid contacts, the lowest known struc-
tural occurrence of hydrocarbons con-
trols the lower proved limit of the res-
ervoir.

(ii) Reserves which can be produced
economically through application of
improved recovery techniques (such as
fluid injection) are included in the
proved classification when successful
testing by a pilot project, or the oper-
ation of an installed program in the
reservoir, provides support for the en-
gineering analysis on which the project
or program was based.

(iii) Estimates of proved reserves do
not include the following: (A) Oil that
may become available from known res-
ervoirs but is classified separately as
indicated additional reserves; (B) crude
oil, natural gas, and natural gas liq-
uids, the recovery of which is subject

to reasonable doubt because of uncer-
tainty as to geology, reservoir charac-
teristics, or economic factors; (C) crude
oil, natural gas, and natural gas liq-
uids, that may occur in undrilled pros-
pects; and (D) crude oil, natural gas,
and natural gas liquids, that may be
recovered from oil shales, coal, gil-
sonite and other such sources.

(3) Proved developed oil and gas re-
serves. Proved developed oil and gas re-
serves are reserves that can be ex-
pected to be recovered through existing
wells with existing equipment and op-
erating methods. Additional oil and gas
expected to be obtained through the
application of fluid injection or other
improved recovery techniques for
supplementing the natural forces and
mechanisms of primary recovery
should be included as proved developed
reserves only after testing by a pilot
project or after the operation of an in-
stalled program has confirmed through
production response that increased re-
covery will be achieved.

(4) Proved undeveloped reserves.
Proved undeveloped oil and gas re-
serves are reserves that are expected to
be recovered from new wells on
undrilled acreage, or from existing
wells where a relatively major expendi-
ture is required for recompletion. Re-
serves on undrilled acreage shall be
limited to those drilling units offset-
ting productive units that are reason-
ably certain of production when
drilled. Proved reserves for other
undrilled units can be claimed only
where it can be demonstrated with cer-
tainty that there is continuity of pro-
duction from the existing productive
formation. Under no circumstances
should estimates for proved undevel-
oped reserves be attributable to any
acreage for which an application of
fluid injection or other improved re-
covery technique is contemplated, un-
less such techniques have been proved
effective by actual tests in the area
and in the same reservoir.

(5) Proved properties. Properties with
proved reserves.

(6) Unproved properties. Properties
with no proved reserves.

(7) Proved area. The part of a property
to which proved reserves have been spe-
cifically attributed.
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(8) Field. An area consisting of a sin-
gle reservoir or multiple reservoirs all
grouped on or related to the same indi-
vidual geological structural feature
and/or stratigraphic condition. There
may be two or more reservoirs in a
field that are separated vertically by
intervening impervious, strata, or lat-
erally by local geologic barriers, or by
both. Reservoirs that are associated by
being in overlapping or adjacent fields
may be treated as a single or common
operational field. The geological terms
structural feature and stratigraphic con-
dition are intended to identify localized
geological features as opposed to the
broader terms of basins, trends, prov-
inces, plays, areas-of-interest, etc.

(9) Reservoir. A porous and permeable
underground formation containing a
natural accumulation of producible oil
and/or gas that is confined by imper-
meable rock or water barriers and is
individual and separate from other res-
ervoirs.

(10) Exploratory well. A well drilled to
find and produce oil or gas in an
unproved area, to find a new reservoir
in a field previously found to be pro-
ductive of oil or gas in another res-
ervoir, or to extend a known reservoir.
Generally, an exploratory well is any
well that is not a development well, a
service well, or a stratigraphic test
well as those items are defined below.

(11) Development well. A well drilled
within the proved area of an oil or gas
reservoir to the depth of a strati-
graphic horizon known to be produc-
tive.

(12) Service well. A well drilled or
completed for the purpose of sup-
porting production in an existing field.
Specific purposes of service wells in-
clude gas injection, water injection,
steam injection, air injection, salt-
water disposal, water supply for injec-
tion, observation, or injection for in-
situ combustion.

(13) Stratigraphic test well. A drilling
effort, geologically directed, to obtain
information pertaining to a specific
geologic condition. Such wells custom-
arily are drilled without the intention
of being completed for hydrocarbon
production. This classification also in-
cludes tests identified as core tests and
all types of expendable holes related to
hydrocarbon exploration. Stratigraphic

test wells are classified as (i) explor-
atory-type, if not drilled in a proved
area, or (ii) development-type, if drilled
in a proved area.

(14) Acquisition of properties. Costs in-
curred to purchase, lease or otherwise
acquire a property, including costs of
lease bonuses and options to purchase
or lease properties, the portion of costs
applicable to minerals when land in-
cluding mineral rights is purchased in
fee, brokers’ fees, recording fees, legal
costs, and other costs incurred in ac-
quiring properties.

(15) Exploration costs. Costs incurred
in identifying areas that may warrant
examination and in examining specific
areas that are considered to have pros-
pects of containing oil and gas re-
serves, including costs of drilling ex-
ploratory wells and exploratory-type
stratigraphic test wells. Exploration
costs may be incurred both before ac-
quiring the related property (some-
times referred to in part as prospecting
costs) and after acquiring the property.
Principal types of exploration costs,
which include depreciation and appli-
cable operating costs of support equip-
ment and facilities and other costs of
exploration activities, are:

(i) Costs of topographical, geo-
graphical and geophysical studies,
rights of access to properties to con-
duct those studies, and salaries and
other expenses of geologists, geo-
physical crews, and others conducting
those studies. Collectively, these are
sometimes referred to as geological
and geophysical or G&G costs.

(ii) Costs of carrying and retaining
undeveloped properties, such as delay
rentals, ad valorem taxes on prop-
erties, legal costs for title defense, and
the maintenance of land and lease
records.

(iii) Dry hole contributions and bot-
tom hole contributions.

(iv) Costs of drilling and equipping
exploratory wells.

(v) Costs of drilling exploratory-type
stratigraphic test wells.

(16) Development costs. Costs incurred
to obtain access to proved reserves and
to provide facilities for extracting,
treating, gathering and storing the oil
and gas. More specifically, develop-
ment costs, including depreciation and
applicable operating costs of support
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equipment and facilities and other
costs of development activities, are
costs incurred to:

(i) Gain access to and prepare well lo-
cations for drilling, including sur-
veying well locations for the purpose of
determining specific development drill-
ing sites, clearing ground, draining,
road building, and relocating public
roads, gas lines, and power lines, to the
extent necessary in developing the
proved reserves.

(ii) Drill and equip development
wells, development-type stratigraphic
test wells, and service wells, including
the costs of platforms and of well
equipment such as casing, tubing,
pumping equipment, and the wellhead
assembly.

(iii) Acquire, construct, and install
production facilities such as lease flow
lines, separators, treaters, heaters,
manifolds, measuring devices, and pro-
duction storage tanks, natural gas cy-
cling and processing plants, and cen-
tral utility and waste disposal systems.

(iv) Provide improved recovery sys-
tems.

(17) Production costs. (i) Costs in-
curred to operate and maintain wells
and related equipment and facilities,
including depreciation and applicable
operating costs of support equipment
and facilities and other costs of oper-
ating and maintaining those wells and
related equipment and facilities. They
become part of the cost of oil and gas
produced. Examples of production costs
(sometimes called lifting costs) are:

(A) Costs of labor to operate the
wells and related equipment and facili-
ties.

(B) Repairs and maintenance.
(C) Materials, supplies, and fuel con-

sumed and supplies utilized in oper-
ating the wells and related equipment
and facilities.

(D) Property taxes and insurance ap-
plicable to proved properties and wells
and related equipment and facilities.

(E) Severance taxes.
(ii) Some support equipment or fa-

cilities may serve two or more oil and
gas producing activities and may also
serve transportation, refining, and
marketing activities. To the extent
that the support equipment and facili-
ties are used in oil and gas producing
activities, their depreciation and appli-

cable operating costs become explo-
ration, development or production
costs, as appropriate. Depreciation, de-
pletion, and amortization of capital-
ized acquisition, exploration, and de-
velopment costs are not production
costs but also become part of the cost
of oil and gas produced along with pro-
duction (lifting) costs identified above.

SUCCESSFUL EFFORTS METHOD

(b) A reporting entity that follows
the successful efforts method shall
comply with the accounting and finan-
cial reporting disclosure requirements
of Statement of Financial Accounting
Standards No. 19, as amended.

FULL COST METHOD

(c) Application of the full cost method
of accounting. A reporting entity that
follows the full cost method shall apply
that method to all of its operations and
to the operations of its subsidiaries, as
follows:

(1) Determination of cost centers. Cost
centers shall be established on a coun-
try-by-country basis.

(2) Costs to be capitalized. All costs as-
sociated with property acquisition, ex-
ploration, and development activities
(as defined in paragraph (a) of this sec-
tion) shall be capitalized within the ap-
propriate cost center. Any internal
costs that are capitalized shall be lim-
ited to those costs that can be directly
identified with acquisition, explo-
ration, and development activities un-
dertaken by the reporting entity for its
own account, and shall not include any
costs related to production, general
corporate overhead, or similar activi-
ties.

(3) Amortization of capitalized costs.
Capitalized costs within a cost center
shall be amortized on the unit-of-pro-
duction basis using proved oil and gas
reserves, as follows:

(i) Costs to be amortized shall in-
clude (A) all capitalized costs, less ac-
cumulated amortization, other than
the cost of properties described in para-
graph (ii) below; (B) the estimated fu-
ture expenditures (based on current
costs) to be incurred in developing
proved reserves; and (C) estimated dis-
mantlement and abandonment costs,
net of estimated salvage values.
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(ii) The cost of investments in
unproved properties and major develop-
ment projects may be excluded from
capitalized costs to be amortized, sub-
ject to the following:

(A) All costs directly associated with
the acquisition and evaluation of
unproved properties may be excluded
from the amortization computation
until it is determined whether or not
proved reserves can be assigned to the
properties, subject to the following
conditions:

(1) Until such a determination is
made, the properties shall be assessed
at least annually to ascertain whether
impairment has occurred. Unevaluated
properties whose costs are individually
significant shall be assessed individ-
ually. Where it is not practicable to in-
dividually assess the amount of impair-
ment of properties for which costs are
not individually significant, such prop-
erties may be grouped for purposes of
assessing impairment. Impairment
may be estimated by applying factors
based on historical experience and
other data such as primary lease terms
of the properties, average holding peri-
ods of unproved properties, and geo-
graphic and geologic data to groupings
of individually insignificant properties
and projects. The amount of impair-
ment assessed under either of these
methods shall be added to the costs to
be amortized.

(2) The costs of drilling exploratory
dry holes shall be included in the amor-
tization base immediately upon deter-
mination that the well is dry.

(3) If geological and geophysical costs
cannot be directly associated with spe-
cific unevaluated properties, they shall
be included in the amortization base as
incurred. Upon complete evaluation of
a property, the total remaining ex-
cluded cost (net of any impairment)
shall be included in the full cost amor-
tization base.

(B) Certain costs may be excluded
from amortization when incurred in
connection with major development
projects expected to entail significant
costs to ascertain the quantities of
proved reserves attributable to the
properties under development (e.g., the
installation of an offshore drilling plat-
form from which development wells are
to be drilled, the installation of im-

proved recovery programs, and similar
major projects undertaken in the ex-
pectation of significant additions to
proved reserves). The amounts which
may be excluded are applicable por-
tions of (1) the costs that relate to the
major development project and have
not previously been included in the am-
ortization base, and (2) the estimated
future expenditures associated with the
development project. The excluded por-
tion of any common costs associated
with the development project should be
based, as is most appropriate in the cir-
cumstances, on a comparison of either
(i) existing proved reserves to total
proved reserves expected to be estab-
lished upon completion of the project,
or (ii) the number of wells to which
proved reserves have been assigned and
total number of wells expected to be
drilled. Such costs may be excluded
from costs to be amortized until the
earlier determination of whether addi-
tional reserves are proved or impair-
ment occurs.

(C) Excluded costs and the proved re-
serves related to such costs shall be
transferred into the amortization base
on an ongoing (well-by-well or prop-
erty-by-property) basis as the project
is evaluated and proved reserves estab-
lished or impairment determined. Once
proved reserves are established, there
is no further justification for continued
exclusion from the full cost amortiza-
tion base even if other factors prevent
immediate production or marketing.

(iii) Amortization shall be computed
on the basis of physical units, with oil
and gas converted to a common unit of
measure on the basis of their approxi-
mate relative energy content, unless
economic circumstances (related to the
effects of regulated prices) indicate
that use of units of revenue is a more
appropriate basis of computing amorti-
zation. In the latter case, amortization
shall be computed on the basis of cur-
rent gross revenues (excluding royalty
payments and net profits disburse-
ments) from production in relation to
future gross revenues, based on current
prices (including consideration of
changes in existing prices provided
only by contractual arrangements),
from estimated production of proved
oil and gas reserves. The effect of a sig-
nificant price increase during the year
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on estimated future gross revenues
shall be reflected in the amortization
provision only for the period after the
price increase occurs.

(iv) In some cases it may be more ap-
propriate to depreciate natural gas cy-
cling and processing plants by a meth-
od other than the unit-of-production
method.

(v) Amortization computations shall
be made on a consolidated basis, in-
cluding investees accounted for on a
proportionate consolidation basis.
Investees accounted for on the equity
method shall be treated separately.

(4) Limitation on capitalized costs. (i)
For each cost center, capitalized costs,
less accumulated amortization and re-
lated deferred income taxes, shall not
exceed an amount (the cost center ceil-
ing) equal to the sum of:

(A) The present value of estimated
future net revenues computed by ap-
plying current prices of oil and gas re-
serves (with consideration of price
changes only to the extent provided by
contractual arrangements) to esti-
mated future production of proved oil
and gas reserves as of the date of the
latest balance sheet presented, less es-
timated future expenditures (based on
current costs) to be incurred in devel-
oping and producing the proved re-
serves computed using a discount fac-
tor of ten percent and assuming con-
tinuation of existing economic condi-
tions; plus

(B) the cost of properties not being
amortized pursuant to paragraph
(i)(3)(ii) of this section; plus

(C) the lower of cost or estimated fair
value of unproven properties included
in the costs being amortized; less

(D) income tax effects related to dif-
ferences between the book and tax
basis of the properties referred to in
paragraphs (i)(4)(i) (B) and (C) of this
section.

(ii) If unamortized costs capitalized
within a cost center, less related de-
ferred income taxes, exceed the cost
center ceiling, the excess shall be
charged to expense and separately dis-
closed during the period in which the
excess occurs. Amounts thus required
to be written off shall not be reinstated
for any subsequent increase in the cost
center ceiling.

(5) Production costs. All costs relating
to production activities, including
workover costs incurred solely to
maintain or increase levels of produc-
tion from an existing completion inter-
val, shall be charged to expense as in-
curred.

(6) Other transactions. The provisions
of paragraph (h) of this section, ‘‘Min-
eral property conveyances and related
transactions if the successful efforts
method of accounting is followed,’’
shall apply also to those reporting en-
tities following the full cost method
except as follows:

(i) Sales and abandonments of oil and
gas properties. Sales of oil and gas prop-
erties, whether or not being amortized
currently, shall be accounted for as ad-
justments of capitalized costs, with no
gain or loss recognized, unless such ad-
justments would significantly alter the
relationship between capitalized costs
and proved reserves of oil and gas at-
tributable to a cost center. For in-
stance, a significant alteration would
not ordinarily be expected to occur for
sales involving less than 25 percent of
the reserve quantities of a given cost
center. If gain or loss is recognized on
such a sale, total capitalization costs
within the cost center shall be allo-
cated between the reserves sold and re-
serves retained on the same basis used
to compute amortization, unless there
are substantial economic differences
between the properties sold and those
retained, in which case capitalized
costs shall be allocated on the basis of
the relative fair values of the prop-
erties. Abandonments of oil and gas
properties shall be accounted for as ad-
justments of capitalized costs; that is,
the cost of abandoned properties shall
be charged to the full cost center and
amortized (subject to the limitation on
capitalized costs in paragraph (b) of
this section).

(ii) Purchases of reserves. Purchases of
oil and gas reserves in place ordinarily
shall be accounted for as additional
capitalized costs within the applicable
cost center; however, significant pur-
chases of production payments or prop-
erties with lives substantially shorter
than the composite productive life of
the cost center shall be accounted for
separately.
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(iii) Partnerships, joint ventures and
drilling arrangements. (A) Except as pro-
vided in paragraph (i)(6)(i) of this sec-
tion, all consideration received from
sales or transfers of properties in con-
nection with partnerships, joint ven-
ture operations, or various other forms
of drilling arrangements involving oil
and gas exploration and development
activities (e.g., carried interest, turn-
key wells, management fees, etc.) shall
be credited to the full cost account, ex-
cept to the extent of amounts that rep-
resent reimbursement of organization,
offering, general and administrative
expenses, etc., that are identifiable
with the transaction, if such amounts
are currently incurred and charged to
expense.

(B) Where a registrant organizes and
manages a limited partnership in-
volved only in the purchase of proved
developed properties and subsequent
distribution of income from such prop-
erties, management fee income may be
recognized provided the properties in-
volved do not require aggregate devel-
opment expenditures in connection
with production of existing proved re-
serves in excess of 10% of the partner-
ship’s recorded cost of such properties.
Any income not recognized as a result
of this limitation would be credited to
the full cost account and recognized
through a lower amortization provision
as reserves are produced.

(iv) Other services. No income shall be
recognized in connection with contrac-
tual services performed (e.g. drilling,
well service, or equipment supply serv-
ices, etc.) in connection with properties
in which the registrant or an affiliate
(as defined in § 210.1–02(b)) holds an
ownership or other economic interest,
except as follows:

(A) Where the registrant acquires an
interest in the properties in connection
with the service contract, income may
be recognized to the extent the cash
consideration received exceeds the re-
lated contract costs plus the reg-
istrant’s share of costs incurred and es-
timated to be incurred in connection
with the properties. Ownership inter-
ests acquired within one year of the
date of such a contract are considered
to be acquired in connection with the
service for purposes of applying this
rule. The amount of any guarantees or

similar arrangements undertaken as
part of this contract should be consid-
ered as part of the costs related to the
properties for purposes of applying this
rule.

(B) Where the registrant acquired an
interest in the properties at least one
year before the date of the service con-
tract through transactions unrelated
to the service contract, and that inter-
est is unaffected by the service con-
tract, income from such contract may
be recognized subject to the general
provisions for elimination of inter-
company profit under generally accept-
ed accounting principles.

(C) Notwithstanding the provisions of
paragraphs (i)(6)(iv) (A) and (B) of this
section, no income may be recognized
for contractual services performed on
behalf of investors in oil and gas pro-
ducing activities managed by the reg-
istrant or an affiliate. Furthermore, no
income may be recognized for contrac-
tual services to the extent that the
consideration received for such serv-
ices represents an interest in the un-
derlying property.

(D) Any income not recognized as a
result of these rules would be credited
to the full cost account and recognized
through a lower amortization provision
as reserves are produced.

(7) Disclosures. Reporting entities
that follow the full cost method of ac-
counting shall disclose all of the infor-
mation required by paragraph (k) of
this section, with each cost center con-
sidered as a separate geographic area,
except that reasonable groupings may
be made of cost centers that are not
significant in the aggregate. In addi-
tion:

(i) For each cost center for each year
that an income statement is required,
disclose the total amount of amortiza-
tion expense (per equivalent physical
unit of production if amortization is
computed on the basis of physical units
or per dollar of gross revenue from pro-
duction if amortization is computed on
the basis of gross revenue).

(ii) State separately on the face of
the balance sheet the aggregate of the
capitalized costs of unproved properties
and major development projects that
are excluded, in accordance with para-
graph (i)(3) of this section, from the

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00262 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



263

Securities and Exchange Commission § 210.5–02

capitalized costs being amortized. Pro-
vide a description in the notes to the
financial statements of the current sta-
tus of the significant properties or
projects involved, including the antici-
pated timing of the inclusion of the
costs in the amortization computation.
Present a table that shows, by category
of cost, (A) the total costs excluded as
of the most recent fiscal year; and (B)
the amounts of such excluded costs, in-
curred (1) in each of the three most re-
cent fiscal years and (2) in the aggre-
gate for any earlier fiscal years in
which the costs were incurred. Cat-
egories of cost to be disclosed include
acquisition costs, exploration costs, de-
velopment costs in the case of signifi-
cant development projects and capital-
ized interest.

INCOME TAXES

(d) Income taxes. Comprehensive
interperiod income tax allocation by a
method which complies with generally
accepted accounting principles shall be
followed for intangible drilling and de-
velopment costs and other costs in-
curred that enter into the determina-
tion of taxable income and pretax ac-
counting income in different periods.

(Secs. 6, 7, 8, 10, and 19(a) (15 U.S.C. 77f, 77g,
77h, 77j, 77s) of the Securities Act of 1933;
secs. 12, 13, 15(d) and 23(a) (15 U.S.C. 78l, 78m,
78o(d), 78w), of the Securities Exchange Act
of 1934; secs. 5(b), 14, and 20(a) (15 U.S.C. 79e,
79n, 79t) of the Public Utility Holding Com-
pany Act of 1935; secs. 8, 30, 31(c) and 38(a) (15
U.S.C. 80a–8, 80a–29, 80a–30(c), 80a–37(a)) of
the Investment Company Act of 1940; sec. 503
(42 U.S.C. 6383) of the Energy Policy and Con-
servation Act of 1975; secs. 5, 6, 7, 8, 10, 19(a)
and Schedule A e(25) and (26) (15 U.S.C. 77e,
77f, 77g, 77h, 77j, 77s(a) and 77aa (25) and (26))
of the Securities Act of 1933; secs. 12, 13, 14,
15(d) and 23(a) (15 U.S.C. 78l, 78m, 78n, 78o(d),
78w(a)) of the Securities Exchange Act of
1934; secs. 5(b), 14 and 20(a) (15 U.S.C. 79e(b),
79n, 79t(a)) of the Public Utility Holding
Company Act of 1935 and sec. 503 (42 U.S.C.
6383) of the Energy Policy and Conservation
Act of 1975)

[43 FR 60405, Dec. 27, 1978, as amended at 43
FR 60417, Dec. 27, 1978; 44 FR 57036, 57038, Oct.
9, 1979; 45 FR 27749, Apr. 24, 1980. Redesig-
nated and amended at 45 FR 63669, Sept. 25,
1980; 47 FR 57913, Dec. 29, 1982; 48 FR 44200,
Sept. 28, 1983; 49 FR 18473, May 1, 1984; 57 FR
45293, Oct. 1, 1992; 61 FR 30401, June 14, 1996]

COMMERCIAL AND INDUSTRIAL
COMPANIES

§ 210.5–01 Application of §§ 210.5–01 to
210.5–04.

Sections 210.5–01 to 210.5–04 shall be
applicable to financial statements filed
for all persons except—

(a) Registered investment companies
(see §§ 210.6–01 to 210.6–10).

(b) Employee stock purchase, savings
and similar plans (see §§ 210.6A–01 to
210.6A–05).

(c) Insurance companies (see §§ 210.7–
01 to 210.7–05).

(d) Bank holding companies and
banks (see §§ 210.9–01 to 210.9–07).

(e) Brokers and dealers when filing
Form X–17A–5 [249.617] (see §§ 240.17a–5
and 240.17a–10 under the Securities Ex-
change Act of 1934).

[50 FR 49533, Dec. 3, 1985]

§ 210.5–02 Balance sheets.

The purpose of this rule is to indicate
the various line items and certain addi-
tional disclosures which, if applicable,
and except as otherwise permitted by
the Commission, should appear on the
face of the balance sheets or related
notes filed for the persons to whom
this article pertains (see § 210.4–01(a)).

ASSETS AND OTHER DEBITS

Current Assets, when appropriate

[See § 210.4–05]
1. Cash and cash items. Separate disclosure

shall be made of the cash and cash items
which are restricted as to withdrawal or
usage. The provisions of any restrictions
shall be described in a note to the financial
statements. Restrictions may include legally
restricted deposits held as compensating bal-
ances against short-term borrowing arrange-
ments, contracts entered into with others, or
company statements of intention with re-
gard to particular deposits; however, time
deposits and short-term certificates of de-
posit are not generally included in legally
restricted deposits. In cases where compen-
sating balance arrangements exist but are
not agreements which legally restrict the
use of cash amounts shown on the balance
sheet, describe in the notes to the financial
statements these arrangements and the
amount involved, if determinable, for the
most recent audited balance sheet required
and for any subsequent unaudited balance
sheet required in the notes to the financial
statements. Compensating balances that are
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maintained under an agreement to assure fu-
ture credit availability shall be disclosed in
the notes to the financial statements along
with the amount and terms of such agree-
ment.

2. Marketable securities. The accounting and
disclosure requirements for current market-
able equity securities are specified by gen-
erally accepted accounting principles. With
respect to all other current marketable secu-
rities, state, parenthetically or otherwise,
the basis of determining the aggregate
amount shown in the balance sheet, along
with the alternatives of the aggregate cost
or the aggregate market value at the balance
sheet date.

3. Accounts and notes receivable. (a) State
separately amounts receivable from (1) cus-
tomers (trade); (2) related parties (see § 210.4–
08(k)); (3) underwriters, promoters, and em-
ployees (other than related parties) which
arose in other than the ordinary course of
business; and (4) others.

(b) If the aggregate amount of notes receiv-
able exceeds 10 percent of the aggregate
amount of receivables, the above informa-
tion shall be set forth separately, in the bal-
ance sheet or in a note thereto, for accounts
receivable and notes receivable.

(c) If receivables include amounts due
under long-term contracts (see § 210.5–
02.6(d)), state separately in the balance sheet
or in a note to the financial statements the
following amounts:

(1) Balances billed but not paid by cus-
tomers under retainage provisions in con-
tracts.

(2) Amounts representing the recognized
sales value of performance and such amounts
that had not been billed and were not
billable to customers at the date of the bal-
ance sheet. Include a general description of
the prerequisites for billing.

(3) Billed or unbilled amounts representing
claims or other similar items subject to un-
certainty concerning their determination or
ultimate realization. Include a description of
the nature and status of the principal items
comprising such amount.

(4) With respect to (1) through (3) above,
also state the amounts included in each item
which are expected to be collected after one
year. Also state, by year, if practicable,
when the amounts of retainage (see (1)
above) are expected to be collected.

4. Allowances for doubtful accounts and notes
receivable. The amount is to be set forth sep-
arately in the balance sheet or in a note
thereto.

5. Unearned income.
6. Inventories. (a) State separately in the

balance sheet or in a note thereto, if prac-
ticable, the amounts of major classes of in-
ventory such as: (1) Finished goods; (2)
inventoried costs relating to long-term con-
tracts or programs (see (d) below and § 210.4–
05); (3) work in process (see § 210.4–05); (4) raw

materials; and (5) supplies. If the method of
calculating a LIFO inventory does not allow
for the practical determination of amounts
assigned to major classes of inventory, the
amounts of those classes may be stated
under cost flow assumptions other that LIFO
with the excess of such total amount over
the agggregate LIFO amount shown as a de-
duction to arrive at the amount of the LIFO
inventory.

(b) The basis of determining the amounts
shall be stated.

If cost is used to determine any portion of
the inventory amounts, the description of
this method shall include the nature of the
cost elements included in inventory. Ele-
ments of cost include, among other items, re-
tained costs representing the excess of man-
ufacturing or production costs over the
amounts charged to cost of sales or delivered
or in-process units, initial tooling or other
deferred startup costs, or general and admin-
istrative costs.

The method by which amounts are re-
moved from inventory (e.g., average cost,
first-in, first-out, last-in, first-out, estimated av-
erage cost per unit) shall be described. If the
estimated average cost per unit is used as a
basis to determine amounts removed from
inventory under a total program or similar
basis of accounting, the principal assump-
tions (including, where meaningful, the ag-
gregate number of units expected to be deliv-
ered under the program, the number of units
delivered to date and the number of units on
order) shall be disclosed.

If any general and administrative costs are
charged to inventory, state in a note to the
financial statements the aggregate amount
of the general and administrative costs in-
curred in each period and the actual or esti-
mated amount remaining in inventory at the
date of each balance sheet.

(c) If the LIFO inventory method is used,
the excess of replacement or current cost
over stated LIFO value shall, if material, be
stated parenthetically or in a note to the fi-
nancial statements.

(d) For purposes of §§ 210.5–02.3 and 210.5–
02.6, long-term contracts or programs in-
clude (1) all contracts or programs for which
gross profits are recognized on a percentage-
of-completion method of accounting or any
variant thereof (e.g., delivered unit, cost to
cost, physical completion), and (2) any con-
tracts or programs accounted for on a com-
pleted contract basis of accounting where, in
either case, the contracts or programs have
associated with them material amounts of
inventories or unbilled receivables and where
such contracts or programs have been or are
expected to be performed over a period of
more than twelve months. Contracts or pro-
grams of shorter duration may also be in-
cluded, if deemed appropriate.

For all long-term contracts or programs,
the following information, if applicable,
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shall be stated in a note to the financial
statements:

(i) The aggregate amount of manufacturing
or production costs and any related deferred
costs (e.g., initial tooling costs) which ex-
ceeds the aggregate estimated cost of all in-
process and delivered units on the basis of
the estimated average cost of all units ex-
pected to be produced under long-term con-
tracts and programs not yet complete, as
well as that portion of such amount which
would not be absorbed in cost of sales based
on existing firm orders at the latest balance
sheet date. In addition, if practicable, dis-
close the amount of deferred costs by type of
cost (e.g., initial tooling, deferred produc-
tion, etc.).

(ii) The aggregate amount representing
claims or other similar items subject to un-
certainty concerning their determination or
ultimate realization, and include a descrip-
tion of the nature and status of the principal
items comprising such aggregate amount.

(iii) The amount of progress payments net-
ted against inventory at the date of the bal-
ance sheet.

7. Prepaid expenses.
8. Other current assets. State separately, in

the balance sheet or in a note thereto, any
amounts in excess of five percent of total
current assets.

9. Total current assets, when appropriate.
10. Securities of related parties. (See § 210.4–

08(k).)
11. Indebtedness of related parties—not cur-

rent. (See § 210.4–08(k).)
12. Other investments. The accounting and

disclosure requirements for non-current
marketable equity securities are specified by
generally accepted accounting principles.
With respect to other security investments
and any other investment, state, parentheti-
cally or otherwise, the basis of determining
the aggregate amounts shown in the balance
sheet, along with the alternate of the aggre-
gate cost or aggregate market value at the
balance sheet date.

13. Property, plant and equipment.
(a) State the basis of determining the

amounts.
(b) Tangible and intangible utility plant of

a public utility company shall be segregated
so as to show separately the original cost,
plant acquisition adjustments, and plant ad-
justments, as required by the system of ac-
counts prescribed by the applicable regu-
latory authorities. This rule shall not be ap-
plicable in respect to companies which are
not required to make such a classification.

14. Accumulated depreciation, depletion, and
amortization of property, plant and equipment.
The amount is to be set forth separately in
the balance sheet or in a note thereto.

15. Intangible assets. State separately each
class of such assets which is in excess of five
percent of the total assets, along with the
basis of determining the respective amounts.

Any significant addition or deletion shall be
explained in a note.

16. Accumulated depreciation and amortiza-
tion of intangible assets. The amount is to be
set forth separately in the balance sheet or
in a note thereto.

17. Other assets. State separately, in the
balance sheet or in a note thereto, any other
item not properly classed in one of the pre-
ceding asset captions which is in excess of
five percent to total assets. Any significant
addition or deletion should be explained in a
note. With respect to any significant de-
ferred charge, state the policy for deferral
and amortization.

18. Total assets.

LIABILITIES AND STOCKHOLDERS’ EQUITY

Current Liabilities, When Appropriate (See
§ 210.4–05)

19. Accounts and notes payable. (a) State
separately amounts payable to (1) banks for
borrowings; (2) factors or other financial in-
stitutions for borrowings; (3) holders of com-
mercial paper; (4) trade creditors; (5) related
parties (see § 210.4–08(k)); (6) underwriters,
promoters, and employees (other than re-
lated parties); and (7) others. Amounts appli-
cable to (1), (2) and (3) may be stated sepa-
rately in the balance sheet or in a note
thereto.

(b) The amount and terms (including com-
mitment fees and the conditions under which
lines may be withdrawn) of unused lines of
credit for short-term financing shall be dis-
closed, if significant, in the notes to the fi-
nancial statements. The weighted average
interest rate on short term borrowings out-
standing as of the date of each balance sheet
presented shall be furnished in a note. The
amount of these lines of credit which support
a commercial paper borrowing arrangement
or similar arrangements shall be separately
identified.

20. Other current liabilities. State sepa-
rately, in the balance sheet or in a note
thereto, any item in excess of 5 percent of
total current liabilities. Such items may in-
clude, but are not limited to, accrued pay-
rolls, accrued interest, taxes, indicating the
current portion of deferred income taxes, and
the current portion of long-term debt. Re-
maining items may be shown in one amount.

21. Total current liabilities, when appropriate.

Long-Term Debt

22. Bonds, mortgages and other long-term
debt, including capitalized leases. (a) State sep-
arately, in the balance sheet or in a note
thereto, each issue or type of obligation and
such information as will indicate (see § 210.4–
06):

(1) The general character of each type of
debt including the rate of interest; (2) the
date of maturity, or, if maturing serially, a
brief indication of the serial maturities, such
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as ‘‘maturing serially from 1980 to 1990’’; (3)
if the payment of principal or interest is con-
tingent, an appropriate indication of such
contingency; (4) a brief indication of pri-
ority; and (5) if convertible, the basis. For
amounts owed to related parties, see § 210.4–
08(k).

(b) The amount and terms (including com-
mitment fees and the conditions under which
commitments may be withdrawn) of unused
commitments for long-term financing ar-
rangements that would be disclosed under
this rule if used shall be disclosed in the
notes to the financial statements if signifi-
cant.

23. Indebtedness to related parties—noncur-
rent. Include under this caption indebtedness
to related parties as required under § 210.4–
08(k).

24. Other liabilities. State separately, in the
balance sheet or in a note thereto, any item
not properly classified in one of the pre-
ceding liability captions which is in excess of
5 percent of total liabilities.

25. Commitments and contingent liabilities.
26. Deferred credits. State separately in the

balance sheet amounts for (a) deferred in-
come taxes, (b) deferred tax credits, and (c)
material items of deferred income.

Minority Interests

27. Minority interests in consolidated subsidi-
aries. State separately in a note the amounts
represented by preferred stock and the appli-
cable dividend requirements if the preferred
stock is material in relation to the consoli-
dated stockholders’ equity.

Redeemable Preferred Stocks

28. Preferred stocks subject to mandatory re-
demption requirements or whose redemption is
outside the control of the issuer. (a) Include
under this caption amounts applicable to
any class of stock which has any of the fol-
lowing characteristics: (1) it is redeemable at
a fixed or determinable price on a fixed or
determinable date or dates, whether by oper-
ation of a sinking fund or otherwise; (2) it is
redeemable at the option of the holder; or (3)
it has conditions for redemption which are
not solely within the control of the issuer,
such as stocks which must be redeemed out
of future earnings. Amounts attributable to
preferred stock which is not redeemable or is
redeemable solely at the option of the issuer
shall be included under § 210.5–02.29 unless it
meets one or more of the above criteria.

(b) State on the face of the balance sheet
the title of each issue, the carrying amount,
and redemption amount. (If there is more
than one issue, these amounts may be aggre-
gated on the face of the balance sheet and
details concerning each issue may be pre-
sented in the note required by paragraph (c)
below.) Show also the dollar amount of any
shares subscribed but unissued, and show the

deduction of subscriptions receivable there-
from. If the carrying value is different from
the redemption amount, describe the ac-
counting treatment for such difference in the
note required by paragraph (c) below. Also
state in this note or on the face of the bal-
ance sheet, for each issue, the number of
shares authorized and the number of shares
issued or outstanding, as appropriate (See
§ 210.4–07).

(c) State in a separate note captioned ‘‘Re-
deemable Preferred Stocks’’ (1) a general de-
scription of each issue, including its redemp-
tion features (e.g. sinking fund, at option of
holders, out of future earnings) and the
rights, if any, of holders in the event of de-
fault, including the effect, if any, on junior
securities in the event a required dividend,
sinking fund, or other redemption pay-
ment(s) is not made; (2) the combined aggre-
gate amount of redemption requirements for
all issues each year for the five years fol-
lowing the date of the latest balance sheet;
and (3) the changes in each issue for each pe-
riod for which an income statement is re-
quired to be filed. (See also § 210.4–08(d).)

(d) Securities reported under this caption
are not to be included under a general head-
ing ‘‘stockholders’ equity’’ or combined in a
total with items described in captions 29, 30
or 31 which follow.

Non-Redeemable Preferred Stocks

29. Preferred stocks which are not redeemable
or are redeemable solely at the option of the
issuer. State on the face of the balance sheet,
or if more than one issue is outstanding
state in a note, the title of each issue and
the dollar amount thereof. Show also the
dollar amount of any shares subscribed but
unissued, and show the deduction of sub-
scriptions receivable therefrom. State on the
face of the balance sheet or in a note, for
each issue, the number of shares authorized
and the number of shares issued or out-
standing, as appropriate (see § 210.4–07). Show
in a note or separate statement the changes
in each class of preferred shares reported
under this caption for each period for which
an income statement is required to be filed.
(See also § 210.4–08(d).)

Common Stocks

30. Common stocks. For each class of com-
mon shares state, on the face of the balance
sheet, the number of shares issued or out-
standing, as appropriate (see § 210.4–07), and
the dollar amount thereof. If convertible,
this fact should be indicated on the face of
the balance sheet. For each class of common
shares state, on the face of the balance sheet
or in a note, the title of the issue, the num-
ber of shares authorized, and, if convertible,
the basis of conversion (see also § 210.4–08(d)).
Show also the dollar amount of any common
shares subscribed but unissued, and show the
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deduction of subscriptions receivable there-
from. Show in a note or statement the
changes in each class of common shares for
each period for which an income statement
is required to be filed.

Other Stockholders’ Equity

31. Other stockholders’ equity. (a) Separate
captions shall be shown for (1) additional
paid-in capital, (2) other additional capital
and (3) retained earnings (i) appropriated and
(ii) unappropriated. (See § 210.4–08(e).) Addi-
tional paid-in capital and other additional
capital may be combined with the stock cap-
tion to which it applies, if appropriate.

(b) For a period of at least 10 years subse-
quent to the effective date of a quasi-reorga-
nization, any description of retained earn-
ings shall indicate the point in time from
which the new retained earnings dates and
for a period of at least three years shall indi-
cate, on the face of the balance sheet, the
total amount of the deficit eliminated.

32. Total liabilities and stockholders’ equity.

(Secs. 7 and 19a of the Securities Act, 15
U.S.C. 77g, 77s(a), 77aa(25)(26); secs. 12, 13, 14,
15(d), and 23(a) of the Securities Exchange
Act of 1934, 15 U.S.C. 78l, 78m, 78n, 78o(d),
78w(a), secs. 5(b), 10(a), 14, 20(a) of the Public
Utility Holding Company Act, 15 U.S.C.
79e(a), 79n, 79t(a); secs. 8, 20, 30, 31(c), 38(a) of
the Investment Company Act of 1940, 15
U.S.C. 80a–8, 80a–20, 80a–29, 80a–30(c), 80a–
37(a))

[45 FR 63671, Sept. 25, 1980, as amended at 46
FR 43412, Aug. 28, 1981; 47 FR 29837, July 9,
1982; 50 FR 25215, June 18, 1985; 50 FR 49533,
Dec. 3, 1985; 59 FR 65636, Dec. 20, 1994]

§ 210.5–03 Income statements.
(a) The purpose of this rule is to indi-

cate the various line items which, if
applicable, and except as otherwise
permitted by the Commission, should
appear on the face of the income state-
ments filed for the persons to whom
this article pertains (see § 210.4–01(a)).

(b) If income is derived from more
than one of the subcaptions described
under § 210.5–03.1, each class which is
not more than 10 percent of the sum of
the items may be combined with an-
other class. If these items are com-
bined, related costs and expenses as de-
scribed under § 210.5–03.2 shall be com-
bined in the same manner.

1. Net sales and gross revenues. State sepa-
rately:

(a) Net sales of tangible products (gross
sales less discounts, returns and allowances),
(b) operating revenues of public utilities or
others; (c) income from rentals; (d) revenues
from services; and (e) other revenues.

Amounts earned from transactions with re-
lated parties shall be disclosed as required
under § 210.4–08(k). A public utility company
using a uniform system of accounts or a
form for annual report prescribed by federal
or state authorities, or a similar system or
report, shall follow the the general segrega-
tion of operating revenues and operating ex-
penses reported under § 210.5–03.2 prescribed
by such system or report. If the total of sales
and revenues reported under this caption in-
cludes excise taxes in an amount equal to 1
percent or more of such total, the amount of
such excise taxes shall be shown on the face
of the statement parenthetically or
othewise.

2. Costs and expenses applicable to sales and
revenues.

State separately the amount of (a) cost of
tangible goods sold, (b) operating expenses of
public utilities or others, (c) expenses appli-
cable to rental income, (d) cost of services,
and (e) expenses applicable to other reve-
nues. Merchandising organizations, both
wholesale and retail, may include occupancy
and buying costs under caption 2(a).
Amounts of costs and expenses incurred from
transactions with related parties shall be
disclosed as required under § 210.4–08(k).

3. Other operating costs and expenses. State
separately any material amounts not in-
cluded under caption 2 above.

4. Selling, general and administrative ex-
penses.

5. Provision for doubtful accounts and notes.
6. Other general expenses. Include items not

normally included in caption 4 above. State
separately any material item.

7. Non-operating income.
State separately in the income statement

or in a note thereto amounts earned from (a)
dividends, (b) interest on securities, (c) prof-
its on securities (net of losses), and (d) mis-
cellaneous other income. Amounts earned
from transactions in securities of related
parties shall be disclosed as required under
§ 210.4–08(k). Material amounts included
under miscellaneous other income shall be
separately stated in the income statement or
in a note thereto, indicating clearly the na-
ture of the transactions out of which the
items arose.

8. Interest and amortization of debt discount
and expense.

9. Non-operating expenses.
State separately in the income statement

or in a note thereto amounts of (a) losses on
securities (net of profits) and (b) miscella-
neous income deductions. Material amounts
included under miscellaneous income deduc-
tions shall be separately stated in the in-
come statement or in a note thereto, indi-
cating clearly the nature of the transactions
out of which the items arose.

10. Income or loss before income tax expense
and appropriate items below.
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11. Income tax expense. Include under this
caption only taxes based on income (see
§ 210.4–08(h)).

12. Minority interest in income of consolidated
subsidiaries.

13. Equity in earnings of unconsolidated sub-
sidiaries and 50 percent or less owned persons.
State, parenthetically or in a note, the
amount of dividends received from such per-
sons. If justified by the circumstances, this
item may be presented in a different position
and a different manner (see § 210.4–01(a)).

14. Income or loss from continuing operations.
15. Discontinued operations.
16. Income or loss before extraordinary items

and cumulative effects of changes in accounting
principles.

17. Extraordinary items, less applicable tax.
18. Cumulative effects of changes in account-

ing principles.
19. Net income or loss.
20. Earnings per share data.

[45 FR 63671, Sept. 25, 1980, as amended at 45
FR 76977, Nov. 21, 1980; 50 FR 25215, June 18,
1985]

§ 210.5–04 What schedules are to be
filed.

(a) Except as expressly provided oth-
erwise in the applicable form:

(1) The schedules specified below in
this Section as Schedules II and III
shall be filed as of the date of the most
recent audited balanced sheet for each
person or group.

(2) Schedule II shall be filed for each
period for which an audited income
statement is required to be filed for
each person or group.

(3) Schedules I and IV shall be filed
as of the date and for periods specified
in the schedule.

(b) When information is required in
schedules for both the registrant and
the registrant and its subsidiaries con-
solidated it may be presented in the
form of a single schedule: Provided,
That items pertaining to the registrant
are separately shown and that such sin-
gle schedule affords a properly summa-
rized presentation of the facts. If the
information required by any schedule
(including the notes thereto) may be
shown in the related financial state-
ment or in a note thereto without
making such statement unclear or con-
fusing, that procedure may be followed
and the schedule omitted.

(c) The schedules shall be examined
by the independent accountant if the
related financial statements are so ex-
amined.

Schedule I—Condensed financial information
of registrant. The schedule prescribed by
§ 210.12–04 shall be filed when the restricted
net assets (§210.4–08(e)(3)) of consolidated
subsidiaries exceed 25 percent of consoli-
dated net assets as of the end of the most re-
cently completed fiscal year. For purposes of
the above test, restricted net assets of con-
solidated subsidiaries shall mean that
amount of the registrant’s proportionate
share of net assets of consolidated subsidi-
aries (after intercompany eliminations)
which as of the end of the most recent fiscal
year may not be transferred to the parent
company by subsidiaries in the form of
loans, advances or cash dividends without
the consent of a third party (i.e., lender, reg-
ulatory agency, foreign government, etc.).
Where restrictions on the amount of funds
which may be loaned or advanced differ from
the amount restricted as to transfer in the
form of cash dividends, the amount least re-
strictive to the subsidiary shall be used. Re-
deemable preferred stocks (§ 210.5–02.28) and
minority interests shall be deducted in com-
puting net assets for purposes of this test.

Schedule II—Valuation and qualifying ac-
counts. The schedule prescribed by § 210.12–09
shall be filed in support of valuation and
qualifying accounts included in each balance
sheet but not included in Schedule VI. (See
§ 210.4–02.)

Schedule III—Real estate and accumulated
depreciation. The schedule prescribed by
§ 210.12–28 shall be filed for real estate (and
the related accumulated depreciation) held
by persons a substantial portion of whose
business is that of acquiring and holding for
investment real estate or interests in real es-
tate, or interests in other persons a substan-
tial portion of whose business is that of ac-
quiring and holding real estate or interests
in real estate for investment. Real estate
used in the business shall be excluded from
the schedule.

Schedule IV—Mortgage loans on real estate.
The schedule prescribed by § 210.12–29 shall be
filed by persons specified under Schedule XI
for investments in mortgage loans on real es-
tate.

Schedule V—Supplemental Information Con-
cerning Property-casualty Insurance Oper-
ations. The schedule prescribed by § 210.12–18
shall be filed when a registrant, its subsidi-
aries or 50%-or-less-owned equity basis
investees, have liabilities for property-cas-
ualty (‘‘P/C’’) insurance claims. The required
information shall be presented as of the
same dates and for the same periods for
which the information is reflected in the au-
dited consolidated financial statements re-
quired by §§ 210.3–01 and 3–02. The schedule
may be omitted if reserves for unpaid P/C
claims and claims adjustment expenses of
the registrant and its consolidated subsidi-
aries, its unconsolidated subsidiaries and its
50%-or-less-owned equity basis investees did
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not, in the aggregate, exceed one-half of
common stockholders’ equity of the reg-
istrant and its consolidated subsidiaries as of
the beginning of the fiscal year. For purposes
of this test only the proportionate share of
the registrant and its other subsidiaries in
the reserves for unpaid claims and claim ad-
justment expenses of 50%-or-less-owned eq-
uity basis investees taken in the aggregate
after intercompany eliminations shall be
taken into account.

[45 FR 63671, Sept. 25, 1980, as amended at 46
FR 48137, Oct. 1, 1981; 46 FR 56180, Nov. 16,
1981; 49 FR 47598, Dec. 6, 1984; 50 FR 25215,
June 18, 1985; 59 FR 65636, Dec. 20, 1994]

REGISTERED INVESTMENT COMPANIES

SOURCE: Sections 210.6–01 to 210.6–10 appear
at 47 FR 56838, Dec. 21, 1982, unless otherwise
noted.

§ 210.6–01 Application of §§ 210.6–01 to
210.6–10.

Sections 210.6–01 to 210.6–10 shall be
applicable to financial statements filed
for registered investment companies.

§ 210.6–02 Definition of certain terms.

The following terms shall have the
meaning indicated in this rule unless
the context otherwise requires. (Also
see § 210.1–02 of this part.)

(a) Affiliate. The term affiliate means
an affiliated person as defined in section
2(a)(3) of the Investment Company Act
of 1940 unless otherwise indicated. The
term control has the meaning in section
2(a)(9) of that Act.

(b) Value. As used in §§ 210.6–01 to
210.6–10, the term value shall have the
meaning given in section 2(a)(41)(B) of
the Investment Company Act of 1940.

(c) Balance sheets; statements of net as-
sets. As used in §§ 210.6–01 to 210.6–10,
the term balance sheets shall include
statements of assets and liabilities as
well as statements of net assets unless
the context clearly indicates the con-
trary.

(d) Qualified assets. (1) For companies
issuing face-amount certificates subse-
quent to December 31, 1940 under the
provisions of section 28 of the Invest-
ment Company Act of 1940, the term
qualified assets means qualified invest-
ments as that term is defined in sec-
tion 28(b) of the Act. A statement to
that effect shall be made in the balance
sheet.

(2) For other companies, the term
qualified assets means cash and invest-
ments which such companies do main-
tain or are required, by applicable gov-
erning legal instruments, to maintain
in respect of outstanding face-amount
certificates.

(3) Loans to certificate holders may
be included as qualified assets in an
amount not in excess of certificate re-
serves carried on the books of account
in respect of each individual certificate
upon which the loans were made.

§ 210.6–03 Special rules of general ap-
plication to registered investment
companies.

The financial statements filed for
persons to which §§ 210.6–01 to 210.6–10
are applicable shall be prepared in ac-
cordance with the following special
rules in addition to the general rules in
§§ 210.1–01 to 210.4–10 (Articles 1, 2, 3,
and 4). Where the requirements of a
special rule differ from those pre-
scribed in a general rule, the require-
ments of the special rule shall be met.

(a) Content of financial statements. The
financial statements shall be prepared
in accordance with the requirements of
this part (Regulation S–X) notwith-
standing any provision of the articles
of incorporation, trust indenture or
other governing legal instruments
specifying certain accounting proce-
dures inconsistent with those required
in §§ 210.6–01 to 210.6–10.

(b) Audited financial statements.
Where, under Article 3 of this part, fi-
nancial statements are required to be
audited, the independent accountant
shall have been selected and ratified in
accordance with section 32 of the In-
vestment Company Act of 1940.

(c) Consolidated and combined state-
ments. (1) Consolidated and combined
statements filed for registered invest-
ment companies shall be prepared in
accordance with §§ 210.3A–01 to 210.3A–
05 (Article 3A) except that (i) state-
ments of the registrant may be consoli-
dated only with the statements of sub-
sidiaries which are investment compa-
nies; (ii) a consolidated statement of
the registrant and any of its invest-
ment company subsidiaries shall not be
filed unless accompanied by a consoli-
dating statement which sets forth the
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individual statements of each signifi-
cant subsidiary included in the consoli-
dated statement: Provided, however,
That a consolidating statement need
not be filed if all included subsidiaries
are totally held; and (iii) consolidated
or combined statements filed for sub-
sidiaries not consolidated with the reg-
istrant shall not include any invest-
ment companies unless accompanied
by consolidating or combining state-
ments which set forth the individual
statements of each included invest-
ment company which is a significant
subsidiary.

(2) If consolidating or combining
statements are filed, the amounts in-
cluded under each caption in which fi-
nancial data pertaining to affiliates is
required to be furnished shall be sub-
divided to show separately the
amounts: (i) Eliminated in consolida-
tion; and (ii) not eliminated in consoli-
dation.

(d) Valuation of assets. The balance
sheets of registered investment compa-
nies, other than issuers of face-amount
certificates, shall reflect all invest-
ments at value, with the aggregate
cost of each category of investment re-
ported under §§ 210.6–04.1, 6–04.2 and 6–
04.3 and of the total investments re-
ported under § 210.6–04.4 or § 210.6–05.1
shown parenthetically. State in a note
the methods used in determining value
of investments. As required by section
28(b) of the Investment Company Act of
1940, qualified assets of face-amount
certificate companies shall be valued
in accordance with certain provisions
of the Code of the District of Columbia.
For guidance as to valuation of securi-
ties, see §§ 404.03 to 404.05 of the Codi-
fication of Financial Reporting Poli-
cies.

(e) Qualified assets. State in a note
the nature of any investments and
other assets maintained or required to
be maintained, by applicable legal in-
struments, in respect of outstanding
face-amount certificates. If the nature
of the qualifying assets and amount
thereof are not subject to the provi-
sions of section 28 of the Investment
Company Act of 1940, a statement to
that effect shall be made.

(f) Restricted securities. State in a note
unless disclosed elsewhere the fol-
lowing information as to investment

securities which cannot be offered for
public sale without first being reg-
istered under the Securities Act of 1933
(restricted securities):

(1) The policy of the person with re-
gard to acquisition of restricted securi-
ties.

(2) The policy of the person with re-
gard to valuation of restricted securi-
ties. Specific comments shall be given
as to the valuation of an investment in
one or more issues of securities of a
company or group of affiliated compa-
nies if any part of such investment is
restricted and the aggregate value of
the investment in all issues of such
company or affiliated group exceeds
five percent of the value of total assets.
(As used in this paragraph, the term af-
filiated shall have the meaning given in
§ 210.6–02(a) of this part.)

(3) A description of the person’s
rights with regard to demanding reg-
istration of any restricted securities
held at the date of the latest balance
sheet.

(g) Income recognition. Dividends shall
be included in income on the ex-divi-
dend date; interest shall be accured on
a daily basis. Dividends declared on
short positions existing on the record
date shall be recorded on the ex-divi-
dend date and included as an expense of
the period.

(h) Federal income taxes. The com-
pany’s status as a regulated investment
company as defined in subtitle A, chap-
ter 1, subchapter M of the Internal
Revenue Code, as amended, shall be
stated in a note referred to in the ap-
propriate statements. Such note shall
also indicate briefly the principal as-
sumptions on which the company re-
lied in making or not making provi-
sions for income taxes. However, a
company which retains realized capital
gains and designates such gains as a
distribution to shareholders in accord-
ance with section 852(b)(3)(D) of the In-
ternal Revenue Code shall, on the last
day of its taxable year (and not ear-
lier), make provision for taxes on such
undistributed capital gains realized
during such year.

(i) Issuance and repurchase by a reg-
istered investment company of its own se-
curities. Disclose for each class of the
company’s securities:
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(1) The number of shares, units, or
principal amount of bonds sold during
the period of report, the amount re-
ceived therefor, and, in the case of
shares sold by closed-end management
investment companies, the difference,
if any, between the amount received
and the net asset value or preference in
involuntary liquidation (whichever is
appropriate) of securities of the same
class prior to such sale; and

(2) The number of shares, units, or
principal amount of bonds repurchased
during the period of report and the cost
thereof. Closed-end management in-
vestment companies shall furnish the
following additional information as to
securities repurchased during the pe-
riod of report:

(i) As to bonds and preferred shares,
the aggregate difference between cost
and the face amount or preference in
involuntary liquidation and, if applica-
ble net assets taken at value as of the
date of repurchase were less than such
face amount or preference, the aggre-
gate difference between cost and such
net asset value;

(ii) As to common shares, the weight-
ed average discount per share, ex-
pressed as a percentage, between cost
of repurchase and the net asset value
applicable to such shares at the date of
repurchases.

The information required by para-
graphs (h)(i)(2) (i) and (ii) of this sec-
tion may be based on reasonable esti-
mates if it is impracticable to deter-
mine the exact amounts involved.

(j) Series companies. (1) The informa-
tion required by this part shall, in the
case of a person which in essence is
comprised of more than one separate
investment company, be given as if
each class or series of such investment
company were a separate investment
company; this shall not prevent the in-
clusion, at the option of such person, of
information applicable to other classes
or series of such person on a compara-
tive basis, except as to footnotes which
need not be comparative.

(2) If the particular class or series for
which information is provided may be
affected by other classes or series of
such investment company, such as by
the offset of realized gains in one series
with realized losses in another, or

through contingent liabilities, such sit-
uation shall be disclosed.

(k) Certificate reserves. (1) For compa-
nies issuing face-amount certificates
subsequent to December 31, 1940 under
the provisions of section 28 of the In-
vestment Company Act of 1940, balance
sheets shall reflect reserves for out-
standing certificates computed in ac-
cordance with the provisions of section
28(a) of the Act.

(2) For other companies, balance
sheets shall reflect reserves for out-
standing certificates determined as fol-
lows:

(i) For certificates of the installment
type, such amount which, together
with the lesser of future payments by
certificate holders as and when accu-
mulated at a rate not to exceed 31⁄2 per
centum per annum (or such other rate
as may be appropriate under the cir-
cumstances of a particular case) com-
pounded annually, shall provide the
minimum maturity or face amount of
the certificate when due.

(ii) For certificates of the fully-paid
type, such amount which, as and when
accumulated at a rate not to exceed 31⁄2
per centum per annum (or such other
rate as may be appropriate under the
circumstances of a particular case)
compounded annually, shall provide
the amount or amounts payable when
due.

(iii) Such amount or accrual therefor,
as shall have been credited to the ac-
count of any certificate holder in the
form of any credit, or any dividend, or
any interest in addition to the min-
imum maturity or face amount speci-
fied in the certificate, plus any accu-
mulations on any amount so credited
or accrued at rates required under the
terms of the certificate.

(iv) An amount equal to all advance
payments made by certificate holders,
plus any accumulations thereon at
rates required under the terms of the
certificate.

(v) Amounts for other appropriate
contingency reserves, for death and
disability benefits or for reinstatement
rights on any certificate providing for
such benefits or rights.

(l) Inapplicable captions. Attention is
directed to the provisions of §§ 210.4–02
and 210.4–03 which permit the omission
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of separate captions in financial state-
ments as to which the items and condi-
tions are not present, or the amounts
involved not significant. However,
amounts involving directors, officers,
and affiliates shall nevertheless be sep-
arately set forth except as otherwise
specifically permitted under a par-
ticular caption.

§ 210.6–04 Balance sheets.
This rule is applicable to balance

sheets filed by registered investment
companies except for persons who sub-
stitute a statement of net assets in ac-
cordance with the requirements speci-
fied in § 210.6–05, and issuers of face-
amount certificates which are subject
to the special provisions of § 210.6–06 of
this part. Balance sheets filed under
this rule shall comply with the fol-
lowing provisions:

ASSETS

1. Investments in securities of unaffiliated
issuers.

2. Investments in and advances to affiliates.
State separately investments in and ad-
vances to: (a) Controlled companies and (b)
other affiliates.

3. Investments—other than securities. State
separately each major category.

4. Total investments.
5. Cash. Include under this caption cash on

hand and demand deposits. Provide in a note
to the financial statements the information
required under § 210.5–02.1 regarding restric-
tions and compensating balances.

6. Receivables. (a) State separately amounts
receivable from (1) sales of investments; (2)
subscriptions to capital shares; (3) dividends
and interest; (4) directors and officers; and
(5) others.

(b) If the aggregate amount of notes receiv-
able exceeds 10 percent of the aggregate
amount of receivables, the above informa-
tion shall be set forth separately, in the bal-
ance sheet or in a note thereto, for accounts
receivable and notes receivable.

7. Deposits for securities sold short and open
option contracts. State separately amounts
held by others in connection with: (a) Short
sales and (b) open option contracts.

8. Other assets. State separately (a) prepaid
and deferred expenses; (b) pension and other
special funds; (c) organization expenses; and
(d) any other significant item not properly
classified in another asset caption.

9. Total assets.

LIABILITIES

10. Accounts payable and accrued liabilities.
State separately amounts payable for: (a) Se-

curities sold short; (b) open option contracts
written; (c) other purchases of securities; (d)
capital shares reedeemed; (e) dividends or
other distributions on capital shares; and (f)
others. State separately the amount of any
other liabilities which are material. Securi-
ties sold short and open option contracts
written shall be stated at value.

11. Deposits for securities loaned. State the
value of securities loaned and indicate the
nature of the collateral received as security
for the loan, including the amount of any
cash received.

12. Other liabilities. State separately (a)
amounts payable for investment advisory,
management and service fees; and (b) the
total amount payable to: (1) Officers and di-
rectors; (2) controlled companies; and (3)
other affiliates, excluding any amounts
owing to noncontrolled affiliates which arose
in the ordinary course of business and which
are subject to usual trade terms.

13. Notes payable, bonds and similar debt. (a)
State separately amounts payable to: (1)
Banks or other financial institutions for bor-
rowings; (2) controlled companies; (3) other
affiliates; and (4) others, showing for each
category amounts payable within one year
and amounts payable after one year.

(b) Provide in a note the information re-
quired under § 210.5–02.19(b) regarding unused
lines of credit for short-term financing and
§ 210.5–02.22(b) regarding unused commit-
ments for long-term financing arrangements.

14. Total liabilities.
15. Commitments and contingent liabilities.

NET ASSETS

16. Units of capital. (a) Disclose the title of
each class of capital shares or other capital
units, the number authorized, the number
outstanding, and the dollar amount thereof.

(b) Unit investment trusts, including those
which are issuers of periodic payment plan
certificates, also shall state in a note to the
financial statements: (1) The total cost to
the investors of each class of units or shares;
(2) the adjustment for market depreciation
or appreciation; (3) other deductions from
the total cost to the investors for fees, loads
and other charges, including an explanation
of such deductions; and (4) the net amount
applicable to the investors.

17. Accumulated undistributed income (loss).
Disclose:

(a) The accumulated undistributed invest-
ment income-net,

(b) accumulated undistributed net realized
gains (losses) on investment transactions,
and (c) net unrealized appreciation
(depeciation) in value of investments at the
balance sheet date.

18. Other elements of capital. Disclose any
other elements of capital or residual inter-
ests appropriate to the capital structure of
the reporting entity.
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19. Net assets applicable to outstanding units
of capital. State the net asset value per
share.

§ 210.6–05 Statements of net assets.

In lieu of the balance sheet otherwise
required by § 210.6–04 of this part, per-
sons may substitute a statement of net
assets if at least 95 percent of the
amount of the person’s total assets are
represented by investments in securi-
ties of unaffiliated issuers. If presented
in such instances, a statement of net
assets shall consist of the following:

STATEMENTS OF NET ASSETS

1. A schedule of investments in securities
of unaffiliated issuers as prescribed in
§ 210.12–12.

2. The excess (or deficiency) of other assets
over (under) total liabilities stated in one
amount, except that any amounts due from
or to officers, directors, controlled persons,
or other affiliates, excluding any amounts
owing to noncontrolled affiliates which arose
in the ordinary course of business and which
are subject to usual trade terms, shall be
stated separately.

3. Disclosure shall be provided in the notes
to the financial statements for any item re-
quired under §§ 210.6–04.10 to 210.6–04.13.

4. The balance of the amounts captioned as
net assets. The number of outstanding shares
and net asset value per share shall be shown
parenthetically.

5. The information required by (i) § 210.6–
04.16, (ii) § 210.6–04.17 and (iii) § 210.6–04.18
shall be furnished in a note to the financial
statements.

§ 210.6–06 Special provisions applica-
ble to the balance sheets of issuers
of face-amount certificates.

Balance sheets filed by issuers of
face-amount certificates shall comply
with the following provisions:

ASSETS

1. Investments. State separately each major
category: such as, real estate owned, first
mortgage loans on real estate, other mort-
gage loans on real estate, investments in se-
curities of unaffiliated issuers, and invest-
ments in and advances to affiliates.

2. Cash. Include under this caption cash on
hand and demand deposits. Provide in a note
to the financial statements the information
required under § 210.5–02.1 regarding restric-
tions and compensating balances.

3. Receivables. (a) State separately amounts
receivable from (1) sales of investments; (2)
dividends and interest; (3) directors and offi-
cers; and (4) others.

(b) If the aggregate amount of notes receiv-
able exceeds 10 percent of the aggregate
amount of receivables, the above informa-
tion shall be set forth separately, in the bal-
ance sheet or in a note thereto, for accounts
receivable and notes receivable.

4. Total qualified assets. State in a note to
the financial statements the amount of
qualified assets on deposit classified as to
general categories of assets and as to general
types of depositories, such as banks and
states, together with a statement as to the
purpose of the deposits.

5. Other assets. State separately: (a) Invest-
ments in securities of unaffiliated issuers
not included in qualifying assets in item 1
above; (b) investments in and advances to af-
filiates not included in qualifying assets in
item 1 above; and (c) any other significant
item not properly classified in another asset
caption.

6. Total assets.

LIABILITIES

7. Certificate reserves. Issuers of face-
amount certificates shall state separately
reserves for: (a) Certificates of the install-
ment type; (b) certificates of the fully-paid
type; (c) advance payments; (d) additional
amounts accrued for or credited to the ac-
count of certificate holders in the form of
any credit, dividend, or interest in addition
to the minimum amount specified in the cer-
tificate; and (e) other certificate reserves.
State in an appropriate manner the basis
used in determining the reserves, including
the rates of interest of accumulation.

8. Notes payable, bonds and similar debt. (a)
State separately amounts payable to: (1)
Banks or other financial institutions for bor-
rowings; (2) controlled companies; (3) other
affiliates; and (4) others, showing for each
category amounts payable within one year
and amounts payable after one year.

(b) Provide in a note the information re-
quired under § 210.5–02.19(b) regarding unused
lines of credit for short-term financing and
§ 210.5–02.22(b) regarding unused commit-
ments for long-term financing arrangements.

9. Accounts payable and accrued liabilities.
State separately (a) amounts payable for in-
vestment advisory, management and service
fees; and (b) the total amount payable to: (1)
Officers and directors; (2) controlled compa-
nies; and (3) other affiliates, excluding any
amounts owing to noncontrolled affiliates
which arose in the ordinary course of busi-
ness and which are subject to usual trade
terms. State separately the amount of any
other liabilities which are material.

10. Total liabilities.
11. Commitments and contingent liabilities.

STOCKHOLDERS’ EQUITY

12. Capital shares. Disclose the title of each
class of capital shares or other capital units,
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the number authorized, the number out-
standing and the dollar amount thereof.
Show also the dollar amount of any capital
shares subscribed but unissued, and show the
deduction for subscriptions receivable there-
from.

13. Other elements of capital. (a) Disclose
any other elements of capital or residual in-
terests appropriate to the capital structure
of the reporting entity.

(b) A summary of each account under this
caption setting forth the information pre-
scribed in § 210.3–04 shall be given in a note or
separate statement for each period in which
a statement of operations is presented.

14. Total liabilities and stockholders’ equity.

§ 210.6–07 Statements of operations.

Statements of operations filed by
registered investment companies,
other than issuers of face-amount cer-
tificates subject to the special provi-
sions of § 210.6–08 of this part, shall
comply with the following provisions:

STATEMENTS OF OPERATIONS

1. Investment income. State separately in-
come from: (a) dividends; (b) interest on se-
curities; and (c) other income. If income
from investments in or indebtedness of affili-
ates is included hereunder, such income shall
be segregated under an appropriate caption
subdivided to show separately income from:
(1) Controlled companies; and (2) other affili-
ates. If non-cash dividends are included in in-
come, the bases of recognition and measure-
ment used in respect to such amounts shall
be disclosed. Any other category of income
which exceeds five percent of the total shown
under this caption shall be stated separately.

2. Expenses. (a) State separately the total
amount of investment advisory, manage-
ment and service fees, and expenses in con-
nection with research, selection, supervision,
and custody of investments. Amounts of ex-
penses incurred from transactions with af-
filiated persons shall be disclosed together
with the identity of and related amount ap-
plicable to each such person accounting for
five percent or more of the total expenses
shown under this caption together with a de-
scription of the nature of the affiliation. Ex-
penses incurred within the person’s own or-
ganization in connection with research, se-
lection and supervision of investments shall
be stated separately. Reductions or reim-
bursements of management or service fees
shall be shown as a negative amount or as a
reduction of total expenses shown under this
caption.

(b) State separately any other expense
item the amount of which exeeds five per-
cent of the total expenses shown under this
caption.

(c) A note to the financial statements shall
include information concerning management
and service fees, the rate of fee, and the base
and method of computation. State sepa-
rately the amount and a description of any
fee reductions or reimbursements rep-
resenting: (1) Expense limitation agreements
or commitments; and (2) offsets received
from broker-dealers showing separately for
each amount received or due from (i) unaf-
filiated persons; and (ii) affiliated persons. If
no management or service fees were incurred
for a period, state the reason therefor.

(d) If any expenses were paid otherwise
than in cash, state the details in a note.

(e) State in a note to the financial state-
ments the amount of brokerage commissions
(including dealer markups) paid to affiliated
broker-dealers in connection with purchase
and sale of investment securities. Open-end
management companies shall state in a note
the net amounts of sales charges deducted
from the proceeds of sale of capital shares
which were retained by any affiliated prin-
cipal underwriter or other affiliated broker-
dealer.

(f) State separately all amounts paid in ac-
cordance with a plan adopted under rule 12b–
1 of the Investment Company Act of 1940 [17
CFR 270.12b–1]. Reimbursement to the fund
of expenses incurred under such plan (12b–1
expense reimbursement) shall be shown as a
negative amount and deducted from current
12b–1 expenses. If 12b–1 expense reimburse-
ments exceed current 12b–1 costs, such excess
shall be shown as a negative amount used in
the calculation of total expenses under this
caption.

(g)(1) Brokerage/Service Arrangements. If a
broker-dealer or an affiliate of the broker-
dealer has, in connection with directing the
person’s brokerage transactions to the
broker-dealer, provided, agreed to provide,
paid for, or agreed to pay for, in whole or in
part, services provided to the person (other
than brokerage and research services as
those terms are used in section 28(e) of the
Securities Exchange Act of 1934 [15 U.S.C.
78bb(e)]), include in the expense items set
forth under this caption the amount that
would have been incurred by the person for
the services had it paid for the services di-
rectly in an arms-length transaction.

(2) Expense Offset Arrangements. If the per-
son has entered into an agreement with any
other person pursuant to which such other
person reduces, or pays a third party which
reduces, by a specified or reasonably ascer-
tainable amount, its fees for services pro-
vided to the person in exchange for use of the
person’s assets, include in the expense items
set forth under this caption the amount of
fees that would have been incurred by the
person if the person had not entered into the
agreement.
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(3) Financial Statement Presentation. Show
the total amount by which expenses are in-
creased pursuant to paragraphs (1) and (2) of
this paragraph 2.(g) as a corresponding re-
duction in total expenses under this caption.
In a note to the financial statements, state
separately the total amounts by which ex-
penses are increased pursuant to paragraphs
(1) and (2) of this paragraph 2.(g), and list
each category of expense that is increased by
an amount equal to at least 5 percent of
total expenses. If applicable, the note should
state that the person could have employed
the assets used by another person to produce
income if it had not entered into an arrange-
ment described in paragraph 2.(g)(2) of this
section.

3. Interest and amortization of debt discount
and expense. Provide in the body of the state-
ments or in the footnotes, the average dollar
amount of borrowings and the average inter-
est rate.

4. Investment income before income tax ex-
pense.

5. Income tax expense. Include under this
caption only taxes based on income.

6. Investment income-net.
7. Realized and unrealized gain (loss) on in-

vestments-net. (a) State separately the net re-
alized gain or loss on transactions in: (1) In-
vestment securities of unaffiliated issuers,
(2) investment securities of affiliated issuers,
and (3) investments other than securities.

(b) Distributions of realized gains by other
investment companies shall be shown sepa-
rately under this caption.

(c) State separately: (1) The gain or loss
from expiration or closing of option con-
tracts written, (2) the gain or loss on closed
short positions in securities, and (3) other re-
alized gain or loss. Disclose in a note to the
financial statements the number and associ-
ated dollar amounts as to option contracts
written: (i) At the beginning of the period;
(ii) during the period; (iii) expired during the
period; (iv) closed during the period; (v) exer-
cised during the period; (vi) balance at end of
the period.

(d) State separately the amount of the net
increase or decrease during the period in the
unrealized appreciation or depreciation in
the value of investment securities and other
investments held at the end of the period.

(e) State separately any: (1) Federal in-
come taxes and (2) other income taxes appli-
cable to realized and unrealized gain (loss)
on investments, distinguishing taxes payable
currently from deferred income taxes.

8. Net gain (loss) on investments.
9. Net increase (decrease) in net assets result-

ing from operations.

[47 FR 56838, Dec. 21, 1982, as amended at 52
FR 23172, June 18, 1987; 59 FR 65636, Dec. 20,
1994; 60 FR 38923, July 28, 1995]

§ 210.6–08 Special provisions applica-
ble to the statements of operations
of issuers of face-amount certifi-
cates.

Statements of operations filed by
issuers of face-amount certificates
shall comply with the following provi-
sions:

STATEMENTS OF OPERATIONS

1. Investment income. State separately in-
come from: (a) Interest on mortgages; (b) in-
terest on securities; (c) dividends; (d) rental
income; and (e) other investment income. If
income from investments in or indebtedness
of affiliates is included hereunder, such in-
come shall be segregated under an appro-
priate caption subdivided to show separately
income from: (1) Controlled companies; and
(2) other affiliates. If non-cash dividends are
included in income, the bases of recognition
and measurement used in respect to such
amounts shall be disclosed. Any other cat-
egory of income which exceeds five percent
of the total shown under this caption shall
be stated separately.

2. Investment expenses. (a) State separately
the total amount of investment advisory,
management and service fees, and expenses
in connection with research, selection, su-
pervision, and custody of investments.
Amounts of expenses incurred from trans-
actions with affiliated persons shall be dis-
closed together with the identity of and re-
lated amount applicable to each such person
accounting for five percent or more of the
total expenses shown under this caption to-
gether with a description of the nature of the
affiliation. Expenses incurred within the per-
son’s own organization in connection with
research, selection and supervision of invest-
ments shall be stated separately. Reductions
or reimbursements of management or service
fees shall be shown as a negative amount or
as a reduction of total expenses shown under
this caption.

(b) State separately any other expense
item the amount of which exceeds five per-
cent of the total expenses shown under this
caption.

(c) A note to the financial statements shall
include information concerning management
and service fees, the rate of fee, and the base
and method of computation. State sepa-
rately the amount and a description of any
fee reductions or reimbursements rep-
resenting: (1) Expense limitation agreements
or commitments; and (2) offsets received
from broker-dealers showing separately for
each amount received or due from: (i) Unaf-
filiated persons; and (ii) affiliated persons. If
no management or service fees were incurred
for a period, state the reason therefor.

(d) If any expenses were paid otherwise
than in cash, state the details in a note.
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(e) State in a note to the financial state-
ments the amount of brokerage commissions
(including dealer markups) paid to affiliated
broker-dealers in connection with purchase
and sale of investment securities.

3. Interest and amortization of debt discount
and expense.

4. Provision for certificate reserves. State sep-
arately any provision for additional credits,
or dividends, or interests, in addition to the
minimum maturity or face amount specified
in the certificates. State also in an appro-
priate manner reserve recoveries from sur-
renders or other causes.

5. Investment income before income tax ex-
pense.

6. Income tax expense. Include under this
caption only taxes based on income.

7. Investment income-net.
8. Realized gain (loss) on investments-net.
(a) State separately the net realized gain

or loss on transactions in: (1) Investment se-
curities of unaffiliated issuers, (2) invest-
ment securities of affiliated issuers, and (3)
other investments.

(b) Distributions of capital gains by other
investment companies shall be shown sepa-
rately under this caption.

(c) State separately any: (1) Federal in-
come taxes and (2) other income taxes appli-
cable to realized gain (loss) on investments,
distinguishing taxes payable currently from
deferred income taxes.

9. Net income or loss.

§ 210.6–09 Statements of changes in
net assets.

Statements of changes in net assets
filed for persons to whom this article is
applicable shall comply with the fol-
lowing provisions:

STATEMENTS OF CHANGES IN NET ASSESTS

1. Operations. State separately: (a) Invest-
ment income-net as shown by § 210.6–07.6; (b)
realized gain (loss) on investments-net of
any Federal or other income taxes applicable
to such amounts; (c) increase (decrease) in
unrealized appreciation or depreciation-net
of any Federal or other income taxes appli-
cable to such amounts; and (d) net increase
(decrease) in net assets resulting from oper-
ations as shown by § 210.6–07.9.

2. Net equalization charges and credits. State
the net amount of accrued undivided earn-
ings separately identified in the price of cap-
ital shares issued and repurchased.

3. Distributions to shareholders. State sepa-
rately distributions to shareholders from: (a)
Investment income-net; (b) realized gain
from investment transactions-net; and (c)
other sources.

4. Capital share transactions. (a) State the
increase or decrease in net assets derived
from the net change in the number of out-
standing shares or units.

(b) Disclose in the body of the statements
or in the notes, for each class of the person’s
shares, the number and value of shares
issued in reinvestment of dividends as well
as the number of dollar amounts received for
shares sold and paid for shares redeemed.

5. Total increase (decrease).
6. Net assets at the beginning of the period.
7. Net assets at the end of the period. Disclose

parenthetically the balance of undistributed
net investment income included in net assets
at the end of the period.

§ 210.6–10 What schedules are to be
filed.

(a) When information is required in
schedules for both the person and its
subsidiaries consolidated, it may be
presented in the form of a single sched-
ule, provided that items pertaining to
the registrant are separately shown
and that such single schedule affords a
properly summarized presentation of
the facts. If the information required
by any schedule (including the notes
thereto) is shown in the related finan-
cial statement or in a note thereto
without making such statement un-
clear or confusing, that procedure may
be followed and the schedule omitted.

(b) The schedules shall be examined
by an independent accountant if the re-
lated financial statements are so exam-
ined.

(c) Management investment companies.
Except as otherwise provided in the ap-
plicable form: (1) The schedules speci-
fied below in this rule shall be filed for
management investment companies as
of the dates of the most recent audited
balance sheet and any subsequent
unaudited statement being filed for
each person or group.

Schedule I—Investments in securities of unaf-
filiated issuers. The schedule prescribed by
§ 210.12–12 shall be filed in support of caption
1 of each balance sheet.

Schedule II—Investments—other than securi-
ties. The schedule prescribed by § 210.12–13
shall be filed in support of caption 3 of each
balance sheet. This schedule may be omitted
if the investments, other than securities, at
both the beginning and end of the period
amount to less than one percent of the value
of total investments (§ 210.6–04.4).

Schedule III—Investments in and advances to
affiliates. The schedule prescribed by § 210.12–
14 shall be filed in support of caption 2 of
each balance sheet.

Schedule IV—Investments—securities sold
short. The schedule prescribed by § 210.12–12A
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shall be filed in support of caption 10(a) of
each balance sheet.

Schedule V—Open option contracts written.
The schedule prescribed by § 210.12–12B shall
be filed in support of caption 10(b) of each
balance sheet.

(d) Unit investment trusts. Except as
otherwise provided in the applicable
form:

(1) Schedules I and II, specified below
in this section, shall be filed for unit
investment trusts as of the dates of the
most recent audited balance sheet and
any subsequent unaudited statement
being filed for each person or group.

(2) Schedule III, specified below in
this section, shall be filed for unit in-
vestment trusts for each period for
which a statement of operations is re-
quired to be filed for each person or
group.

Schedule I—Investment in securities. The
schedule prescribed by § 210.12–12 shall be
filed in support of caption 1 of each balance
sheet (§ 210.6–04).

Schedule II—Allocation of trust assets to se-
ries of trust shares. If the trust assets are spe-
cifically allocated to different series of trust
shares, and if such allocation is not shown in
the balance sheet in columnar form or by the
filing of separate statements for each series
of trust shares, a schedule shall be filed
showing the amount of trust assets, indi-
cated by each balance sheet filed, which is
applicable to each series of trust shares.

Schedule III—Allocation of trust income and
distributable funds to series of trust shares. If
the trust income and distributable funds are
specifically allocated to different series of
trust shares and if such allocation is not
shown in the statement of operations in co-
lumnar form or by the filing of separate
statements for each series of trust shares, a
schedule shall be submitted showing the
amount of income and distributable funds,
indicated by each statement of operations
filed, which is applicable to each series of
trust shares.

(e) Face-amount certificate investment
companies. Except as otherwise pro-
vided in the applicable form:

(1) Schedules I, V and X, specified
below, shall be filed for face-amount
certificate investment companies as of
the dates of the most recent audited
balance sheet and any subsequent
unaudited statement being filed for
each person or group.

(2) All other schedules specified
below in this seciton shall be filed for
face-amount certificate investment
companies for each period for which a

statement of operations is filed, except
as indicated for Schedules III and IV.

Schedule I—Investment in securities of unaf-
filiated issuers. The schedule prescribed by
§ 210.12–21 shall be filed in support of caption
1 and, if applicable, caption 5(a) of each bal-
ance sheet. Separate schedules shall be fur-
nished in support of each caption, if applica-
ble.

Schedule II—Investments in and advances to
affiliates and income thereon. The schedule
prescribed by § 210.12–22 shall be filed in sup-
port of captions 1 and 5(b) of each balance
sheet and caption 1 of each statement of op-
erations. Separate schedules shall be fur-
nished in support of each caption, if applica-
ble.

Schedule III—Mortage loans on real estate
and interest earned on mortages. The schedule
prescribed by § 210.12–23 shall be filed in sup-
port of captions 1 and 5(c) of each balance
sheet and caption 1 of each statement of op-
erations, except that only the information
required by column G and note 8 of the
schedule need be furnished in support of
statements of operations for years for which
related balance sheets are not required.

Schedule IV—Real estate owned and rental
income. The schedule prescribed by § 210.12–24
shall be filed in support of captions 1 and 5(a)
of each balance sheet and caption 1 of each
statement of operations for rental income in-
cluded therein, except that only the informa-
tion required by columns H, I and J, and
item ‘‘Rent from properties sold during the
period’’ and note 4 of the schedule need be
furnished in support of statements of oper-
ations for years for which related balance
sheets are not required.

Schedule V—Qualified assets on deposit. The
schedule prescribed by § 210.12–27 shall be
filed in support of the information required
by caption 4 of § 210.6–06 as to total amount
of qualified assets on deposit.

Schedule VI—Certificate reserves. The sched-
ule prescribed by § 210.12–26 shall be filed in
support of caption 7 of each balance sheet.

Schedule VII—Valuation and qualifying ac-
counts. The schedule prescribed by § 210.12–09
shall be filed in support of all other reserves
included in the balance sheet.

[47 FR 56838, Dec. 21, 1982, as amended at 59
FR 65636, Dec. 20, 1994]

EMPLOYEE STOCK PURCHASE, SAVINGS
AND SIMILAR PLANS

§ 210.6A–01 Application of §§ 210.6A–01
to 210.6A–05.

(a) Sections 210.6A–01 to 210.6A–05
shall be applicable to financial state-
ments filed for employee stock pur-
chase, savings and similar plans.
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(b) [Reserved]

[47 FR 56843, Dec. 21, 1982]

§ 210.6A–02 Special rules applicable to
employee stock purchase, savings
and similar plans.

The financial statements filed for
persons to which this article is applica-
ble shall be prepared in accordance
with the following special rules in ad-
dition to the general rules in §§ 210.1–01
to 210.4–10. Where the requirements of a
special rule differ from those pre-
scribed in a general rule, the require-
ments of the special rule shall be met.

(a) Investment programs. If the partici-
pating employees have an option as to
the manner in which their deposits and
contributions may be invested, a de-
scription of each investment program
shall be given in a footnote or other-
wise. The number of employees under
each investment program shall be stat-
ed.

(b) Net asset value per unit. Where ap-
propriate, the number of units and the
net asset value per unit shall be given
by footnote or otherwise.

(c) Federal income taxes. (1) If the plan
is not subject to Federal income taxes,
a note shall so state indicating briefly
the principal assumptions on which the
plan relied in not making provision for
such taxes.

(2) State the Federal income tax sta-
tus of the employee with respect to the
plan.

(d) Valuation of assets. The statement
of financial condition shall reflect all
investments at value, showing cost
parenthetically. For purposes of this
rule, the term value shall mean (1) mar-
ket value for those securities having
readily available market quotations
and (2) fair value as determined in good
faith by the trustee(s) for the plan (or
by the person or persons who exercise
similar responsibilities) with respect to
other securities and assets.

[47 FR 56843, Dec. 21, 1982]

§ 210.6A–03 Statements of financial
condition.

Statements of financial condition
filed under this rule shall comply with
the following provisions:

PLAN ASSETS

1. Investments in securities of participating
employers. State separately each class of se-
curities of the participating employer or em-
ployers.

2. Investments in securities of unaffiliated
issuers.

(a) United States Government bonds and other
obligations. Include only direct obligations of
the United States Government.

(b) Other securities. State separately (1)
marketable securities and (2) other securi-
ties.

3. Investments. Other than securities. State
separately each major class.

4. Dividends and interest receivable.
5. Cash.
6. Other assets. State separately (a) total of

amounts due from participating employers
or any of their directors, officers and prin-
cipal holders of equity securities; (b) total of
amounts due from trustees or managers of
the plan; and (c) any other significant
amounts.

LIABILITIES AND PLAN EQUITY

7. Liabilities. State separately (a) total of
amounts payable to participating employers;
(b) total of amounts payable to participating
employees; and (c) any other significant
amounts.

8. Reserves and other credits. State sepa-
rately each significant item and describe
each such item by using an appropriate cap-
tion or by a footnote referred to in the cap-
tion.

9. Plan equity at close of period.

[27 FR 7870, Aug. 9, 1962. Redesignated at 47
FR 56843, Dec. 21, 1982]

§ 210.6A–04 Statements of income and
changes in plan equity.

Statements of income and changes in
plan equity filed under this rule shall
comply with the following provisions:

1. Net investment income.
(a) Income. State separately income from

(1) cash dividends; (2) interest, and (3) other
sources. Income from investments in or in-
debtedness of participating employers shall
be segregated under the appropriate subcap-
tion.

(b) Expenses. State separately any signifi-
cant amounts.

(c) Net investment income.
2. Realized gain or loss on investments. (a)

State separately the net of gains or losses
arising from transactions in (1) investments
in securities of the participating employer or
employers; (2) other investments in securi-
ties; and (3) other investments.

(b) State in a footnote or otherwise for
each category of investment in paragraph (a)
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above the aggregate cost, the aggregate pro-
ceeds and the net gain or loss. State the
principle followed in determining the cost of
securities sold, e.g., average cost or first-in,
first-out.

3. Unrealized appreciation or depreciation of
investments. (a) State the amount of increase
or decrease in unrealized appreciation or de-
preciation of investments during the period.

(b) State in a footnote or otherwise the
amount of unrealized appreciation or depre-
ciation of investments at the beginning of
the period of report, at the end of the period
of report, and the increase or decrease during
the period.

4. Contributions and deposits. (a) State sepa-
rately (1) total of amounts deposited by par-
ticipating employees, and (2) total of
amounts contributed by the participating
employer or employers.

(b) If employees of more than one employer
participate in the plan, state in tabular form
in a footnote or otherwise the amount con-
tributed by each employer and the deposits
of the employees of each such employer.

5. Withdrawals, lapses and forfeitures. State
separately (a) balances of employees’ ac-
counts withdrawn, lapsed or forfeited during
the period; (b) amounts disbursed in settle-
ment of such accounts; and (c) disposition of
balances remaining after settlement speci-
fied in (b).

6. Plan equity at beginning of period.
7. Plan equity at end of period.

[27 FR 7870, Aug. 9, 1962. Redesignated at 47
FR 56843, Dec. 21, 1982]

§ 210.6A–05 What schedules are to be
filed.

(a) Schedule I, specified below, shall
be filed as of the most recent audited
statement of financial condition and
any subsequent unaudited statement of
financial condition being filed. Sched-
ule II shall be filed as of the date of
each statement of financial condition
being filed. Schedule III shall be filed
for each period for which a statement
of income and changes in plan equity is
filed. All schedules shall be audited if
the related statements are audited.

Schedule I—Investments. A schedule sub-
stantially in form prescribed by § 210.12–12
shall be filed in support of captions 1, 2 and
3 of each statement of financial condition
unless substantially all of the information is
given in the statement of financial condition
by footnote or otherwise.

Schedule II—Allocation of plan assets and li-
abilities to investment program. If the plan pro-
vides for separate investment programs with
separate funds, and if the allocation of assets
and liabilities to the several funds is not
shown in the statement of financial condi-

tion in columnar form or by the submission
of separate statements for each fund, a
schedule shall be submitted showing the al-
location of each caption of each statement of
financial condition filed to the applicable
fund.

Schedule III—Allocation of plan income and
changes in plan equity to investment programs.
If the plan provides for separate investment
programs with separate funds, and if the al-
location of income and changes in plan eq-
uity to the several funds is not shown in the
statement of income and changes in plan eq-
uity in columnar form or by the submission
of separate statements for each fund, a
schedule shall be submitted showing the al-
location of each caption of each statement of
income and changes in plan equity filed to
the applicable fund.

(b) [Reserved]

[45 FR 63676, Sept. 25, 1980. Redesignated at
47 FR 56843, Dec. 21, 1982, and amended at 50
FR 25215, June 18, 1985]

INSURANCE COMPANIES

AUTHORITY: Secs. 6, 7, 8, 10, 12, 13, 15, 19, 23
(15 U.S.C. 77f, 77g, 77h, 77j, 77s, 78l, 78m,
78o(d), 78w, 79e, 79n, 79t, 80a–8, 80a–29, 80a–
30(c), 80(a)).

SOURCE: Sections 210.7–01 to 210.7–05 ap-
pears at 46 FR 54335, Nov. 2, 1981, unless oth-
erwise noted.

§ 210.7–01 Application of §§ 210.7–01 to
210.7–05.

This article shall be applicable to fi-
nancial statements filed for insurance
companies.

§ 210.7–02 General requirement.

(a) The requirements of the general
rules in §§ 210.1–01 to 210.4–10 (Articles 1,
2, 3, 3A and 4) shall be applicable except
where they differ from requirements of
§§ 210.7–01 to 210.7–05.

(b) Financial statements filed for
mutual life insurance companies and
wholly owned stock insurance company
subsidiaries of mutual life insurance
companies may be prepared in accord-
ance with statutory accounting re-
quirements. Financial statements pre-
pared in accordance with statutory ac-
counting requirements may be con-
densed as appropriate, but the amounts
to be reported for net gain from oper-
ations (or net income or loss) and total
capital and surplus (or surplus as re-
gards policyholders) shall be the same

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00279 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



280

17 CFR Ch. II (4–1–01 Edition)§ 210.7–03

as those reported on the corresponding
Annual Statement.

§ 210.7–03 Balance sheets.
(a) The purpose of this rule is to indi-

cate the various items which, if appli-
cable, and except as otherwise per-
mitted by the Commission, should ap-
pear on the face of the balance sheets
and in the notes thereto filed for per-
sons to whom this article pertains.
(See § 210.4–01(a).)

ASSETS

1. Investments—other than investments in re-
lated parties.

(a) Fixed maturities.
(b) Equity securities.
(c) Mortgage loans on real estate.
(d) Investment real estate.
(e) Policy loans.
(f) Other long-term investments.
(g) Short-term investments.
(h) Total investments.

NOTES: (1) State parenthetically or other-
wise in the balance sheet (a) the basis of de-
termining the amounts shown in the balance
sheet and (b) as to fixed maturities and eq-
uity securities either aggregate cost or ag-
gregate value at the balance sheet date,
whichever is the alternate amount of the
carrying value in the balance sheet. Consid-
eration shall be given to the discussion of
‘‘Valuation of Securities’’ in § 404.03 of the
Codification of Financial Reporting Policies.

(2) Include under fixed maturities: bonds,
notes, marketable certificates of deposit
with maturities beyond one year, and re-
deemable preferred stocks. Include under eq-
uity securities: common stocks and non-
redeemable preferred stocks.

(3) State separately in the balance sheet or
in a note thereto the amount of accumulated
depreciation and amortization deducted from
investment real estate. Subcaption (d) shall
not include real estate acquired in settling
title claims, mortgage guaranty claims, and
similar insurance claims. Real estate ac-
quired in settling claims shall be included in
caption 10, ‘‘Other Assets,’’ or shown sepa-
rately, if material.

(4) Include under subcaption (g) invest-
ments maturing within one year, such as
commercial paper maturing within one year,
marketable certificates of deposit maturing
within one year, savings accounts, time de-
posits and other cash accounts and cash
equivalents earning interest. State in a note
any amounts subject to withdrawal or usage
restrictions. (See § 210.5–02.1.)

(5) State separately in a note the amount
of any class of investments included in sub-
caption (f) if such amount exceeds ten per-
cent of stockholders’ equity.

(6) State in a note the name of any person
in which the total amount invested in the
person and its affiliates, included in the
above subcaptions, exceeds ten percent of
total stockholders’ equity. For this disclo-
sure, include in the amount invested in a
person and its affiliates the aggregate of in-
debtedness and stocks issued by such person
and its affiliates that is included in the sev-
eral subcaptions above, and the amount of
any real estate included in subcaption (d)
that was purchased or acquired from such
person and its affiliates. Indicate the amount
included in each subcaption. An investment
in bonds and notes of the United States Gov-
ernment or of a United States Government
agency or authority which exceeds ten per-
cent of total stockholders’ equity need not
be reported.

(7) State in a note the amount of invest-
ments included under each subcaption (a),
(c), (d) and (f) which have been non-income
producing for the twelve months preceding
the balance sheet date.

2. Cash. Cash on hand or on deposit that is
restricted as to withdrawal or usage shall be
disclosed separately on the balance sheet.
The provisions of any restrictions shall be
described in a note to the financial state-
ments. Restrictions may include legally re-
stricted deposits held as compensating bal-
ances against short-term borrowing arrange-
ments, contracts entered into with others, or
company statements of intention with re-
gard to particular deposits. In cases where
compensating balance arrangements exist
but are not agreements which legally re-
strict the use of cash amounts shown on the
balance sheet, describe in the notes to the fi-
nancial statements these arrangements and
the amount involved, if determinable, for the
most recent audited balance sheet required.
Compensating balances that are maintained
under an agreement to assure future credit
availability shall be disclosed in the notes to
the financial statements along with the
amount and terms of the agreement.

3. Securities and indebtedness of related par-
ties. State separately (a) investments in re-
lated parties and (b) indebtedness from such
related parties. (See § 210.4–08(k).)

4. Accrued investment income.
5. Accounts and notes receivable. Include

under this caption (a) amounts receivable
from agents and insureds, (b) uncollected
premiums and (c) other receivables. State
separately in the balance sheet or in a note
thereto any category of other receivable
which is in excess of five percent of total as-
sets. State separately in the balance sheet or
in a note thereto the amount of allowance
for doubtful accounts that was deducted.

6. Reinsurance recoverable on paid losses.
7. Deferred policy acquisition costs.
8. Property and equipment. (a) State the

basis of determining the amounts.
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(b) State separately in the balance sheet or
in a note thereto the amount of accumulated
depreciation and amortization of property
and equipment.

9. Title plant.
10. Other assets. State separately in the bal-

ance sheet or in a note thereto any other
asset the amount of which exceeds five per-
cent of total assets.

11. Assets held in separate accounts. Include
under this caption the aggregate amount of
assets used to fund liabilities related to vari-
able annuities, pension funds and similar ac-
tivities. The aggregate liability shall be in-
cluded under caption 18. Describe in a note
to the financial statements the general na-
ture of the activities being reported on in
the separate accounts.

12. Total assets.

LIABILITIES AND STOCKHOLDERS’ EQUITY

13. Policy liabilities and accruals. (a) State
separately in the balance sheet the amounts
of (1) future policy benefits and losses,
claims and loss expenses, (2) unearned
preminums and (3) other policy claims and
benefits payable.

(b) State in a note to the financial state-
ments the basis of assumptions (interest
rates, mortality, withdrawals) for future pol-
icy benefits and claims and settlements
which are stated at present value.

(c) Information shall be given in a note
concerning the general nature of reinsurance
transactions, including a description of the
significant types of reinsurance agreements
executed. The information provided shall in-
clude (1) the nature of the contingent liabil-
ity in connection with insurance ceded and
(2) the nature and effect of material non-
recurring reinsurance transactions.

14. Other policyholders’ funds. (a) Include
amounts of supplementary contracts without
life contingencies, policyholders’ dividend
accumulations, undistributed earnings on
participating business, dividends to policy-
holders and retrospective return premiums
(not included elsewhere) and any similar
items. State separately in the balance sheet
or in a note thereto any item the amount of
which is in excess of five percent of total li-
abilities.

(b) State in a note to the financial state-
ments the relative significance of partici-
pating insurance expressed as percentages of
(1) insurance in force and (2) premium in-
come; and the method by which earnings and
dividends allocable to such insurance is de-
termined.

15. Other liabilities. (a) Include under this
caption such items as accrued payrolls, ac-
crued interest and taxes. State separately in
the balance sheet or in a note thereto any
item included in other liabilities the amount
of which exceeds five percent of total liabil-
ities.

(b) State separately in the balance sheet or
in a note thereto the amount of (1) income
taxes payable and (2) deferred income taxes.
Disclose separately the amount of deferred
income taxes applicable to unrealized appre-
ciation of equity securities.

16. Notes payable, bonds, mortgages and simi-
lar obligations, including capitalized leases. (a)
State separately in the balance sheet the
amounts of (1) short-term debt and (2) long-
term debt including capitalized leases.

(b) The disclosure required by § 210.5–
02.19(b) shall be given if the aggregate of
short-term borrowings from banks, factors
and other financial institutions and commer-
cial paper issued exceeds five percent of total
liabilities.

(c) The disclosure requirements of § 210.5–
02.22 shall be followed for long-term debt.

17. Indebtedness to related parties. (See
§ 210.4–0.8(k).)

18. Liabilities related to separate accounts.
[See caption 11.]

19. Commitments and contingent liabilities.

MINORITY INTERESTS

20. Minority interests in consolidated subsidi-
aries. The disclosure requirements of § 210.5–
02.27 shall be followed.

REDEEMABLE PREFERRED STOCKS

21. Preferred stocks subject to mandatory re-
demption requirements or whose redemption is
outside the control of the issuer. The classifica-
tion and disclosure requirements of § 210.5–
02.28 shall be followed.

NONREDEEMABLE PREFERRED STOCKS

22. Preferred stocks which are not redeemable
or are redeemable solely at the option of the
issuer. The classification and disclosure re-
quirements of § 210.5–02.29 shall be followed.

COMMON STOCKS

23. Common stocks. The classification and
disclosure requirements of § 210.5–02.30 shall
be followed.

OTHER STOCKHOLDERS’ EQUITY

24. Other stockholders’ equity. (a) Separate
captions shall be shown for (1) additional
paid-in capital, (2) other additional capital,
(3) unrealized appreciation or depreciation of
equity securities less applicable deferred in-
come taxes, (4) retained earnings (i) appro-
priated and (ii) unappropriated. (See § 210.4–
08(e).) Additional paid-in capital and other
additional capital may be combined with the
stock caption to which they apply, if appro-
priate.

(b) The classification and disclosure re-
quirements of § 210.5–02.31(b) and (c) shall be
followed for (1) dating and effect of a quasi-
reorganization and (2) summaries of each
stockholder’s equity account.
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(c) State in a note the following informa-
tion separately for (1) life insurance legal en-
tities, and (2) property and liability insur-
ance legal entities: the amount of statutory
stockholders’ equity as of the date of each
balance sheet presented and the amount of
statutory net income or loss for each period
for which an income statement is presented.

25. Total liabilities and stockholders’ equity.

[46 FR 54335, Nov. 2, 1981, as amended at 50
FR 25215, June 18, 1985]

§ 210.7–04 Income statements.
The purpose of this rule is to indicate

the various items which, if applicable,
should appear on the face of the income
statements and in the notes thereto
filed for persons to whom this article
pertains. (See § 210.4–01(a).)

REVENUES

1. Premiums. Include premiums from rein-
surance assumed and deduct premiums on re-
insurance ceded. Where applicable, the
amounts included in this caption should rep-
resent premiums earned.

2. Net investment income. State in a note to
the financial statements, in tabular form,
the amounts of (a) investment income from
each category of investments listed in the
subcaptions of §210.7–03.1 that exceeds five
percent of total investment income, (b) total
investment income, (c) applicable expenses,
and (d) net investment income.

3. Realized investment gains and losses. Dis-
close the following amounts:

(a) Net realized investment gains and
losses, which shall be shown separately re-
gardless of size.

(b) Indicate in a footnote the registrant’s
policy with respect to whether investment
income and realized gains and losses allo-
cable to policyholders and separate accounts
are included in the investment income and
realized gain and loss amounts reported in
the income statement. If the income state-
ment includes investment income and real-
ized gains and losses allocable to policy-
holders and separate accounts, indicate the
amounts of such allocable investment in-
come and realized gains and losses and the
manner in which the insurance enterprise’s
obligation with respect to allocation of such
investment income and realized gains and
losses is otherwise accounted for in the fi-
nancial statements.

(c) The method followed in determining
the cost of investments sold (e.g., ‘‘average
cost,’’ ‘‘first-in, first-out,’’ or ‘‘identified cer-
tificate’’) shall be disclosed.

(d) For each period for which an income
statement is filed, include in a note an anal-
ysis of realized and unrealized investment
gains and losses on fixed maturities and eq-
uity securities. For each period, state sepa-

rately for fixed maturities [see § 210.7–03.1(a)]
and for equity securities [see § 210.7–03.1(b)]
the following amounts:

(1) Realized investment gains and losses,
and

(2) The change during the period in the dif-
ference between value and cost.

The change in the difference between value
and cost shall be given for both categories of
investments even though they may be shown
on the related balance sheet on a basis other
than value.

4. Other income. Include all revenues not in-
cluded in captions 1 and 2 above. State sepa-
rately in the statement any amounts in ex-
cess of five percent of total revenue, and dis-
close the nature of the transactions from
which the items arose.

BENEFITS, LOSSES AND EXPENSES

5. Benefits, claims, losses and settlement ex-
penses.

6. Policyholders’ share of earnings on partici-
pating policies, dividends and similar items.
(See § 210.7–03.14(b).)

7. Underwriting, acquisition and insurance
expenses. State separately in the income
statement or in a note thereto (a) the
amount included in this caption representing
deferred policy acquisition costs amortized
to income during the period, and (b) the
amount of other operating expenses. State
separately in the income statement any ma-
terial amount included in all other operating
expenses.

8. Income or loss before income tax expense
and appropriate items below.

9. Income tax expense. Include under this
caption only taxes based on income. (See
§ 210.4–08(g).)

10. Minority interest in income of consolidated
subsidiaries.

11. Equity in earnings of unconsolidated sub-
sidiaries and 50% or less owned persons. State,
parenthetically or in a note, the amount of
dividends received from such persons. If jus-
tified by the circumstances, this item may
be presented in a different position and a dif-
ferent manner. (See § 210.4–01(a).)

12. Income or loss from continuing operations.
13. Discontinued operations.
14. Income or loss before extraordinary items

and cumulative effects of changes in accounting
principles.

15. Extraordinary items, less applicable tax.
16. Cumulative effects of changes in account-

ing principles.
17. Net income or loss.
18. Earnings per share data.

[46 FR 54335, Nov. 2, 1981, as amended at 57
FR 45293, Oct. 1, 1992]
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§ 210.7–05 What schedules are to be
filed.

(a) Except as expressly provided oth-
erwise in the applicable form:

(1) The schedule specified below in
this section as Schedules I shall be as
of the date of the most recent audited
balance sheet for each person or group.

(2) The schedules specified below in
this section as Schedule IV and V shall
be filed for each period for which an au-
dited income statement is required to
be filed for each person or group.

(3) Schedules II, III and V shall be
filed as of the date and for periods spec-
ified in the schedule.

(b) When information is required in
schedules for both the registrant and
the registrant and its subsidiaries con-
solidated it may be presented in the
form of a single schedule: Provided,
That items pertaining to the registrant
are shown separately and that such sin-
gle schedule affords a properly summa-
rized presentation of the facts. If the
information required by any schedule
(including the notes thereto) may be
shown in the related financial state-
ment or in a note thereto without
making such statement unclear or con-
fusing, that procedure may be followed
and the schedule omitted.

(c) The schedules shall be examined
by the independent accountant.

Schedule I—Summary of investments—other
than investments in related parties. The sched-
ule prescribed by § 210.12–15 shall be filed in
support of caption 1 of the most recent au-
dited balance sheet.

Schedule II—Condensed financial information
of registrant. The schedule prescribed by
§ 210.12–04 shall be filed when the restricted
net assets (§ 210.4.08(e)(3)) of consolidated
subsidiaries exceed 25 percent of consoli-
dated net assets as of the end of the most re-
cently completed fiscal year. For purposes of
the above test, restricted net assets of con-
solidated subsidiaries shall mean that
amount of the registrant’s proportionate
share of net assets of consolidated subsidi-
aries (after intercompany eliminations)
which as of the end of the most recent fiscal
year may not be transferred to the parent
company by subsidiaries in the form of
loans, advances or cash dividends without
the consent of a third party (i.e., lender, reg-
ulatory agency, foreign government, etc.).
Where restrictions on the amount of funds
which may be loaned or advanced differ from
the amount restricted as to transfer in the
form of cash dividends, the amount least re-

strictive to the subsidiary shall be used. Re-
deemable preferred stocks (§ 210.7–03.21) and
minority interests shall be deducted in com-
puting net assets for purposes of this test.

Schedule III—Supplementary insurance infor-
mation. The schedule prescribed by § 210.12–16
shall be filed giving segment detail in sup-
port of various balance sheet and income
statement captions. The required balance
sheet information shall be presented as of
the date of each audited balance sheet filed,
and the income statement information shall
be presented for each period for which an au-
dited income statement is required to be
filed, for each person or group.

Schedule IV—Reinsurance. The schedule
prescribed by § 210.12–17 shall be filed for re-
insurance ceded and assumed.

Schedule V—Valuation and qualifying ac-
counts. The schedule prescribed by § 210.12–09
shall be filed in support of valuation and
qualifying accounts included in the balance
sheet (see § 210.4–02).

Schedule VI—Supplemental Information Con-
cerning Property-Casualty Insurance Oper-
ations. The information required by § 210.12–
18 shall be presented as of the same dates
and for the same periods for which the infor-
mation is reflected in the audited consoli-
dated financial statements required by
§§ 210.3–01 and 3–02. The schedule may be
omitted if reserves for unpaid property-cas-
ualty claims and claim adjustment expenses
of the registrant and its consolidated sub-
sidiaries, its unconsolidated subsidiaries and
its 50%-or-less-owned equity basis investees
did not in the aggregate, exceed one-half of
common stockholders’ equity of the reg-
istrant and its consolidated subsidiaries as of
the beginning of the fiscal year. For purposes
of this test, only the proportionate share of
the registrant and its other subsidiaries in
the reserves for unpaid claims and claim ad-
justment expenses of 50%-or-less-owned eq-
uity investees taken in the aggregate after
intercompany eliminations shall be taken
into account. Article 12—Form and Content
of Schedules (17 CFR 210)

(Secs. 7 and 19a of the Securities Act, 15
U.S.C. 77g, 77s(a), 77aa(25)(26); secs. 12, 13, 14,
15(d), and 23(a) of the Securities Exchange
Act of 1934, 15 U.S.C. 78l, 78m, 78n, 78o(d),
78w(a), secs. 5(b), 10(a), 14, 20(a) of the Public
Utility Holding Company Act, 15 U.S.C.
79e(a), 79n, 79t(a); secs. 8, 20, 30, 31(c), 38(a) of
the Investment Company Act of 1940, 15
U.S.C. 80a–8, 80a–20, 80a–29, 80a–30(c), 80a–
37(a); secs. 6, 7, 8, 10, 19(a))

[46 FR 54335, Nov. 2, 1981, as amended at 47
FR 29837, July 9, 1982; 49 FR 47598, Dec. 6,
1984; 59 FR 65637, Dec. 20, 1994]
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BANK HOLDING COMPANIES

SOURCE: Sections 210.9–01 to 210.9–07 appear
at 48 FR 11107, Mar. 16, 1983, unless otherwise
noted.

§ 210.9–01 Application of §§ 210.9–01 to
210.9–07

This article is applicable to consoli-
dated financial statements filed for
bank holding companies and to any fi-
nancial statements of banks that are
included in filings with the Commis-
sion.

§ 210.9–02 General requirement.
The requirements of the general rules

in §§ 210.1 to 210.4 (Articles 1, 2, 3, 3A
and 4) should be complied with where
applicable.

§ 210.9–03 Balance sheets.
The purpose of this rule is to indicate

the various items which, if applicable,
should appear on the face of the bal-
ance sheets or in the notes thereto.

ASSETS

1. Cash and due from banks. The amounts in
this caption should include all noninterest
bearing deposits with other banks.

(a) Any withdrawal and usage restrictions
(including requirements of the Federal Re-
serve to maintain certain average reserve
balances) or compensating balance require-
ments should be disclosed (see § 210.5–02–1).

2. Interest-bearing deposits in other banks.
3. Federal funds sold and securities purchased

under resale agreements of similar arrange-
ments. These amounts should be presented
gross and not netted against Federal funds
purchased and securities sold under agree-
ment to repurchase as reported in Caption
13.

4. Trading account assets. Include securities
or any other investments held for trading
purposes only.

5. Other short-term investments.
6. Investment securities Include securities

held for investment only. Disclose the aggre-
gate book value of investment securities;
show on the balance sheet the aggregate
market value at the balance sheet date. The
aggregate amounts should include securities
pledged, loaned or sold under repurchase
agreements and similar arrangements; bor-
rowed securities and securities purchased
under resale agreements or similar arrange-
ments should be excluded.

(a) Disclose in a note the carrying value
and market value of securities of (1) the U.S.
Treasury and other U.S. Government agen-
cies and corporations; (2) states of the U.S.

and political subdivisions; and (3) other secu-
rities.

7. Loans. Disclose separately (1) total
loans, (2) the related allowance for losses and
(3) unearned income.

(a) Disclose on the balance sheet or in a
note the amount of total loans in each of the
following categories:

(1) Commercial, financial and agricultural
(2) Real estate—construction
(3) Real estate—mortgage
(4) Installment loans to individuals
(5) Lease financing
(6) Foreign
(7) Other (State separately any other loan

category regardless of relative size if nec-
essary to reflect any unusual risk concentra-
tion).

(b) A series of categories other than those
specified in (a) above may be used to present
details of loans if considered a more appro-
priate presentation.

(c) The amount of foreign loans must be
presented if the disclosures provided by
§ 210.9–05 are required.

(d) For each period for which an income
statement is required, furnish in a note a
statement of changes in the allowance for
loan losses showing the balances at begin-
ning and end of the period provision charged
to income, recoveries of amounts charged off
and losses charged to the allowance.

(e)(1)(i) As of each balance sheet date, dis-
close in a note the aggregate dollar amount
of loans (exclusive of loans to any such per-
sons which in the aggregate do not exceed
$60,000 during the latest year) made by the
registrant or any of its subsidiaries to direc-
tors, executive officers, or principal holders
of equity securities (§ 210.1–02) of the reg-
istrant or any of its significant subsidiaries
(§ 210.1–02), or to any associate of such per-
sons. For the latest fiscal year, an analysis
of activity with respect to such aggregate
loans to related parties should be provided.
The analysis should include the aggregate
amount at the beginning of the period, new
loans, repayments, and other changes. (Other
changes, if significant, should be explained.)

(ii) This disclosure need not be furnished
when the aggregate amount of such loans at
the balance sheet date (or with respect to
the latest fiscal year, the maximum amount
outstanding during the period) does not ex-
ceed 5 percent of stockholders equity at the
balance sheet date.

(2) If a significant portion of the aggregate
amount of loans outstanding at the end of
the fiscal year disclosed pursuant to (e)(1)(i)
above relates to loans which are disclosed as
nonaccrual, past due, restructured or poten-
tial problems (see Item III.C. 1. or 2. of In-
dustry Guide 3, Statistical Disclosure by
Bank Holding Companies), so state and dis-
close the aggregate amounts of such loans
along with such other information necessary
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to an understanding of the effects of the
transactions on the financial statements.

(3) Notwithstanding the aggregate disclo-
sure called for by (e)(1) above, if any loans
were not made in the ordinary course of
business during any period for which an in-
come statement is required to be filed, pro-
vide an appropriate description of each such
loan (see § 210.4–08(L)(3)).

(4) Definition of terms. For purposes of this
rule, the following definitions shall apply:

Associate means (i) a corporation, venture
or organization of which such person is a
general partner or is, directly or indirectly,
the beneficial owner of 10 percent or more of
any class of equity securities; (ii) any trust
or other estate in which such person has a
substantial beneficial interest or for which
such person serves as trustee or in a similar
capacity and (iii) any member of the imme-
diate family of any of the foregoing persons.

Executive officers means the president, any
vice president in charge of a principal busi-
ness unit, division or function (such as loans,
investments, operations, administration or
finance), and any other officer or person who
performs similar policymaking functions.

Immediate Family means such person’s
spouse; parents; children; siblings; mothers
and fathers-in-law; sons and daughters-in-
law; and brothers and sisters-in-law.

Ordinary course of business means those
loans which were made on substantially the
same terms, including interest rate and col-
lateral, as those prevailing at the same time
for comparable transactions with unrelated
persons and did not involve more than the
normal risk of collectibility or present other
unfavorable features.

8. Premises and equipment.
9. Due from customers on acceptances. In-

clude amounts receivable from customers on
unmatured drafts and bills of exchange that
have been accepted by a bank subsidiary or
by other banks for the account of a sub-
sidiary and that are outstanding—that is,
not held by a subsidiary bank, on the report-
ing date. (If held by a bank subsidiary, they
should be reported as ‘‘loans’’ under § 210.9–
03.7.)

10. Other assets. Disclose separately on the
balance sheet or in a note thereto any of the
following assets or any other asset the
amount of which exceeds thirty percent of
stockholders equity. The remaining assets
may be shown as one amount.

(1) Excess of cost over tangible and identi-
fiable intangible assets acquired (net of am-
ortization).

(2) Other intangible assets (net of amorti-
zation).

(3) Investments in and indebtness of affili-
ates and other persons.

(4) Other real estates.
(a) Disclose in a note the basis at which

other real estate is carried. An reduction to
fair market value from the carrying value of

the related loan at the time of acquisition
shall be accounted for as a loan loss. Any al-
lowance for losses on other real estate which
has been established subsequent to acquisi-
tion should be deducted from other real es-
tate. For each period for which an income
statement is required, disclosures should be
made in a note as to the changes in the al-
lowances, including balance at beginning and
end of period, provision charged to income,
and losses charged to the allowance.

11. Total assets.

LIABILITIES AND STOCKHOLDERS’ EQUITY

Liabilities

12. Deposits. Disclose separately the
amounts of noninterest bearing deposits and
interest bearing deposits.

(a) The amount of noninterest bearing de-
posits and interest bearing deposits in for-
eign banking offices must be presented if the
disclosure provided by § 210.0–05 are required.

13. Short-term borrowing. Disclosure sepa-
rately on the balance sheet or in a note,
amounts payable for (1) Federal funds pur-
chased and securities sold under agreements
to repurchase; (2) commercial paper, and (3)
other short-term borrowings.

(a) Disclose any unused lines of credit for
short-term financing: (§ 210.5–02.19(b)).

14. Bank acceptances outstanding. Disclose
the aggregate of unmatured drafts and bills
of exchange accepted by a bank subsidiary,
or by some other bank as its agent, less the
amount of such acceptances acquired by the
bank subsidiary through discount or pur-
chase.

15. Other liabilities. Disclose separately on
the balance sheet or in a note any of the fol-
lowing liabilities or any other items which
are individually in excess of thirty percent of
stockholders’ equity (except that amounts in
excess of 5 percent of stockholders’ equity
should be disclosed with respect to item (4)).
The remaining items may be shown as one
amount.

(1) Income taxes payable.
(2) Deferred income taxes.
(3) Indebtedness to affiliates and other per-

sons the investments in which are accounted
for by the equity method.

(4) Indebtedness to directors, executive of-
ficers, and principal holders of equity securi-
ties of the registrant or any of its significant
subsidiaries (the guidance in § 210.9–03.7(e)
shall be used to identify related parties for
purposes of this disclosure).

(5) Accounts payable and accrued expenses.
16. Long-term debt. Disclose in a note the

information required by § 210.5–02.22.
17. Commitments and contingent liabilities.
18. Minority interest in consolidated subsidi-

aries. The information required by § 210.5–
02.27 should be disclosed if applicable.

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00285 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



286

17 CFR Ch. II (4–1–01 Edition)§ 210.9–04

Redeemable Preferred Stocks

19. Preferred stocks subject to mandatory re-
demption requirements or whose redemption is
outside the control of the issuer. See § 210.5–
02.28.

Non-redeemable Preferred Stocks

20. Preferred stocks which are not redeemable
or are redeemable solely at the option of the
issuer. See § 210.5–02.29.

Common Stocks

21. Common stocks. See § 210.5–02.30.

Other Stockholders’ Equity

22. Other stockholders’ equity. See § 210.5–
02.31.

23. Total liabilities and stockholders’ equity.

(Secs. 7, 19a, and Schedule A (25) and (26) of
the Securities Act of 1933, 15 U.S.C. 77g,
77s(a), 77nn (25) and (26); and secs. 12, 13, 14,
15(d), and 23(n) of the Securities Exchange
Act of 1934, 15 U.S.C. 78l, 78m, 78n, 78o(d),
78w(a).

[48 FR 11107, Mar. 16, 1983, as amended at 48
FR 37612, Aug. 19, 1983; 50 FR 25215, June 18,
1985]

§ 210.9–04 Income statements.
The purpose of this rule is to indicate

the various items which, if applicable,
should appear on the face of the income
statement or in the notes thereto.

1. Interest and fees on loans. Include com-
mitment and origination fees, late charges
and current amortization of premium and ac-
cretion of discount on loans which are re-
lated to or are an adjustment of the loan in-
terest rate.

2. Interest and dividends on investment secu-
rities. Disclosure separately (1) taxable inter-
est income, (2) nontaxable interest income,
and (3) dividends.

3. Trading account interest.
4. Other interest income.
5. Total interest income (total of lines 1

through 4).
6. Interest on deposits.
7. Interest on short-term borrowings.
8. Interest on long-term debt.
9. Total interest expense (total of lines 6

through 8).
10. Net interest income (line 5 minus line 9).
11. Provision for loan losses.
12. Net interest income after provision for loan

losses.
13. Other income. Disclose separately any of

the following amounts, or any other item of
other income, which exceed one percent of
the aggregate of total interest income and
other income. The remaining amounts may
be shown as one amount, except for invest-

ment securities gains or losses which shall
be shown separately regardless of size.

(a) Commissions and fees and fiduciary ac-
tivities.

(b) Commissions, broker’s fees and mark-
ups on securities underwriting and other se-
curities activities.

(c) Insurance commissions, fees and pre-
miums.

(d) Fees for other customer services.
(e) Profit or loss on transactions in securi-

ties in dealer trading account.
(f) Equity in earnings of unconsolidated

subsidiaries and 50 percent or less owned per-
sons.

(g) Gains or losses on disposition of equity
in securities of subsidiaries or 50 percent or
less owned persons.

(h) Investment securities gains or losses.
The method followed in determining the cost
of investments sold (e.g., ‘‘average cost,’’
‘‘first-in, first-out,’’ or ‘‘identified certifi-
cate) and related income taxes shall be dis-
closed.

14. Other expenses. Disclose separately any
of the following amounts, or any other item
of other expense, which exceed one percent of
the aggregate of total interest income and
other income. The remaining amounts may
be shown as one amount.

(a) Salaries and employee benefits.
(b) Net occupancy expense of premises.
(c) Goodwill amortization.
(d) Net cost of operation of other real es-

tate (including provisions for real estate
losses, rental income and gains and losses on
sales of real estate).

(e) Minority interest in income of consoli-
dated subsidiaries.

15. Income or loss before income tax expense.
16. Income tax expense. The information re-

quired by § 210.4–08(h) should be disclosed.
17. Income or loss before extraordinary items

and cumulative effects of changes in accounting
principles.

18. Extraordinary items, less applicable tax.
19. Cumulative effects of changes in account-

ing principles.
20. Net income or loss.
21. Earnings per share data.

[48 FR 11107, Mar. 16, 1983, as amended at 50
FR 25215, June 18, 1985]

§ 210.9–05 Foreign activities.
(a) General requirement. Separate dis-

closure concerning foreign activities
shall be made for each period in which
either (1) assets, or (2) revenue, or (3)
income (loss) before income tax ex-
pense, or (4) net income (loss), each as
associated with foreign activities, ex-
ceeded ten percent of the corresponding
amount in the related financial state-
ments.
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(b) Disclosures. (1) Disclose total iden-
tifiable assets (net of valuation allow-
ances) associated with foreign activi-
ties.

(2) For each period for which an in-
come statement is filed, state the
amount of revenue, income (loss) be-
fore taxes, and net income (loss) associ-
ated with foreign activities. Disclose
significant estimates and assumptions
(including those related to the cost of
capital) used in allocating revenue and
expenses to foreign activities; describe
the nature and effects of any changes
in such estimates and assumptions
which have a significant impact on
interperiod comparability.

(3) The information in paragraph (b)
(1) and (2) of this section shall be pre-
sented separately for each significant
geographic area and in the aggregate
for all other geographic areas not
deemed significant.

(c) Definitions. (1) Foreign activities in-
clude loans and other revenues pro-
ducing assets and transactions in
which the debtor or customer, whether
an affiliated or unaffiliated person, is
domiciled outside the United States.

(2) The term revenue includes the
total of the amount reported at §§ 210.9–
04.5 and 210.9–04.13.

(3) A significant geographic area is one
in which assets or revenue or income
before income tax or net income exceed
10 percent of the comparable amount as
reported in the financial statements.

§ 210.9–06 Condensed financial infor-
mation of registrant.

The information prescribed by
§ 210.12–04 shall be presented in a note
to the financial statements when the
restricted net assets (§ 210.4–08(e)(3)) of
consolidated subsidiaries exceed 25 per-
cent of consolidated net assets as of
the end of the most recently completed
fiscal year. The investment in and in-
debtedness of and to bank subsidiaries
shall be stated separately in the con-
densed balance sheet from amounts for
other subsidiaries; the amount of cash
dividends paid to the registrant for
each of the last three years by bank
subsidiaries shall be stated separately
in the condensed income statement
from amounts for other subsidiaries.
For purposes of the above test, re-
stricted net assets of consolidated sub-

sidiaries shall mean that amount of the
registrant’s proportionate share of net
assets of consolidated subsidiaries
(after intercompany eliminations)
which as of the end of the most recent
fiscal year may not be transferred to
the parent company by subsidiaries in
the form of loans, advances or cash
dividends without the consent of a
third party (i.e., lender, regulatory
agency, foreign government, etc.).
Where restrictions on the amount of
funds which may be loaned or advanced
differ from the amount restricted as to
transfer in the form of cash dividends,
the amount least restrictive to the sub-
sidiary shall be used. Redeemable pre-
ferred stocks (§ 210.5–02.28) and minor-
ity interests shall be deducted in com-
puting net assets for purposes of this
test.

§ 210.9–07 [Reserved]

INTERIM FINANCIAL STATEMENTS

§ 210.10–01 Interim financial state-
ments.

(a) Condensed statements. Interim fi-
nancial statements shall follow the
general form and content of presen-
tation prescribed by the other sections
of this Regulation with the following
exceptions:

(1) Interim financial statements re-
quired by this rule need only be pro-
vided as to the registrant and its sub-
sidiaries consolidated and may be
unaudited. Separate statements of
other entities which may otherwise be
required by this regulation may be
omitted.

(2) Interim balance sheets shall in-
clude only major captions (i.e., num-
bered captions) prescribed by the appli-
cable sections of this Regulation with
the exception of inventories. Data as to
raw materials, work in process and fin-
ished goods inventories shall be in-
cluded either on the face of the balance
sheet or in the notes to the financial
statements, if applicable. Where any
major balance sheet caption is less
than 10% of total assets, and the
amount in the caption has not in-
creased or decreased by more than 25%
since the end of the preceding fiscal
year, the caption may be combined
with others.
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(3) Interim statements of income
shall also include major captions pre-
scribed by the applicable sections of
this Regulation. When any major in-
come statement caption is less than
15% of average net income for the most
recent three fiscal years and the
amount in the caption has not in-
creased or decreased by more than 20%
as compared to the corresponding in-
terim period of the preceding fiscal
year, the caption may be combined
with others. In calculating average net
income, loss years should be excluded.
If losses were incurred in each of the
most recent three years, the average
loss shall be used for purposes of this
test. Notwithstanding these tests,
§ 210.4–02 applies and de minimis
amounts therefore need not be shown
separately, except that registrants re-
porting under § 210.9 shall show invest-
ment securities gains or losses sepa-
rately regardless of size.

(4) The statement of cash flows may
be abbreviated starting with a single
figure of net cash flows from operating
activities and showing cash changes
from investing and financing activities
individually only when they exceed
10% of the average of net cash flows
from operating activities for the most
recent three years. Notwithstanding
this test, § 210.4–02 applies and de mini-
mis amounts therefore need not be
shown separately.

(5) The interim financial information
shall include disclosures either on the
face of the financial statements or in
accompanying footnotes sufficient so
as to make the interim information
presented not misleading. Registrants
may presume that users of the interim
financial information have read or
have access to the audited financial
statements for the preceding fiscal
year and that the adequacy of addi-
tional disclosure needed for a fair pres-
entation, except in regard to material
contingencies, may be determined in
that context. Accordingly, footnote
disclosure which would substantially
duplicate the disclosure contained in
the most recent annual report to secu-
rity holders or latest audited financial
statements, such as a statement of sig-
nificant accounting policies and prac-
tices, details of accounts which have
not changed significantly in amount or

composition since the end of the most
recently completed fiscal year, and de-
tailed disclosures prescribed by Rule 4–
08 of this Regulation, may be omitted.
However, disclosure shall be provided
where events subsequent to the end of
the most recent fiscal year have oc-
curred which have a material impact
on the registrant. Disclosures should
encompass for example, significant
changes since the end of the most re-
cently completed fiscal year in such
items as: accounting principles and
practices; estimates inherent in the
preparation of financial statements;
status of long-term contracts; capital-
ization including significant new bor-
rowings or modification of existing fi-
nancing arrangements; and the report-
ing entity resulting from business com-
binations or dispositions. Notwith-
standing the above, where material
contingencies exist, disclosure of such
matters shall be provided even though
a significant change since year end
may not have occurred.

(6) Detailed schedules otherwise re-
quired by this Regulation may be omit-
ted for purposes of preparing interim
financial statements.

(7) In addition to the financial state-
ments required by paragraphs (a)(2), (3)
and (4) of this section, registrants in
the development stage shall provide
the cumulative financial statements
(condensed to the same degree as al-
lowed in this paragraph) and disclo-
sures required by Statement of Finan-
cial Accounting Standards No. 7, ‘‘Ac-
counting and Reporting by Develop-
ment Stage Enterprises’’ to the date of
the latest balance sheet presented.

(b) Other instructions as to content.
The following additional instructions
shall be applicable for purposes of pre-
paring interim financial statements:

(1) Summarized income statement in-
formation shall be given separately as
to each subsidiary not consolidated or
50 percent or less owned persons or as
to each group of such subsidiaries or
fifty percent or less owned persons for
which separate individual or group
statements would otherwise be re-
quired for annual periods. Such sum-
marized information, however, need
not be furnished for any such uncon-
solidated subsidiary or person which
would not be required pursuant to Rule
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13a–13 or 15d–13 to file quarterly finan-
cial information with the Commission
if it were a registrant.

(2) If appropriate, the income state-
ment shall show earnings per share and
dividends declared per share applicable
to common stock. The basis of the
earnings per share computation shall
be stated together with the number of
shares used in the computation. In ad-
dition, see Item 601(b)(11) of Regulation
S–K, (17 CFR 229.601(b)(11)).

(3) If, during the most recent interim
period presented, the registrant or any
of its consolidated subsidiaries entered
into a business combination treated for
accounting purposes as a pooling of in-
terests, the interim financial state-
ments for both the current year and
the preceding year shall reflect the
combined results of the pooled busi-
nesses. Supplemental disclosure of the
separate results of the combined enti-
ties for periods prior to the combina-
tion shall be given, with appropriate
explanations.

(4) Where a material business com-
bination accounted for as a purchase
has occurred during the current fiscal
year, pro forma disclosure shall be
made of the results of operations for
the current year up to the date of the
most recent interim balance sheet pro-
vided (and for the corresponding period
in the preceding year) as though the
companies had combined at the begin-
ning of the period being reported on.
This pro forma information should as a
minimum show revenue, income before
extraordinary items and the cumu-
lative effect of accounting changes, in-
cluding such income on a per share
basis, and net income and net income
per share.

(5) Where the registrant has disposed
of any significant segment of its busi-
ness (as defined in paragraph 13 of Ac-
counting Principles Board Opinion No.
30) during any of the periods covered by
the interim financial statements, the
effect thereof on revenues and net in-
come—total and per share—for all peri-
ods shall be disclosed.

(6) In addition to meeting the report-
ing requirements specified by existing
standards for accounting changes, the
registrant shall state the date of any
material accounting change and the
reasons for making it. In addition, for

filings on Form 10–Q and Form 10–QSB,
a letter from the registrant’s inde-
pendent accountant shall be filed as an
exhibit (in accordance with the provi-
sions of Item 601 of Regulation S–K, 17
CFR 229.601) in the first Form 10–Q and
Form 10–QSB subsequent to the date of
an accounting change indicating
whether or not the change is to an al-
ternative principle which in his judg-
ment is preferable under the cir-
cumstances; except that no letter from
the accountant need be filed when the
change is made in response to a stand-
ard adopted by the Financial Account-
ing Standards Board which requires
such change.

(7) Any material retroactive prior pe-
riod adjustment made during any pe-
riod convered by the interim financial
statements shall be disclosed, together
with the effect thereof upon net in-
come—total and per share—of any
prior period included and upon the bal-
ance of retained earnings. If results of
operations for any period presented
have been adjusted retroactively by
such an item subsequent to the initial
reporting of such period, similar disclo-
sure of the effect of the change shall be
made.

(8) Any unaudited interim financial
statements furnished shall reflect all
adjustments which are, in the opinion
of management, necessary to a fair
statement of the results for the in-
terim periods presented. A statement
to that effect shall be included. Such
adjustments shall include, for example,
appropriate estimated provisions for
bonus and profit sharing arrangements
normally determined or settled at
year-end. If all such adjustments are of
a normal recurring nature, a statement
to that effect shall be made; otherwise,
there shall be furnished information
describing in appropriate detail the na-
ture and amount of any adjustments
other than normal recurring adjust-
ments entering into the determination
of the results shown.

(c) Periods to be covered. The periods
for which interim financial statements
are to be provided in registration state-
ments are prescribed elsewhere in this
Regulation (see §§ 210.3–01 and 3–02). For
filings on Form 10–Q and Form 10–QSB,
financial statements shall be provided
as set forth below:
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(1) An interim balance sheet as of the
end of the most recent fiscal quarter
and a balance sheet as of the end of the
preceding fiscal year shall be provided.
The balance sheet as of the end of the
preceding fiscal year may be condensed
to the same degree as the interim bal-
ance sheet provided. An interim bal-
ance sheet as of the end of the cor-
responding fiscal quarter of the pre-
ceding fiscal year need not be provided
unless necessary for an understanding
of the impact of seasonal fluctuations
on the registrant’s financial condition.

(2) Interim statements of income
shall be provided for the most recent
fiscal quarter, for the period between
the end of the preceding fiscal year and
the end of the most recent fiscal quar-
ter, and for the corresponding periods
of the preceding fiscal year. Such
statements may also be presented for
the cumulative twelve month period
ended during the most recent fiscal
quarter and for the corresponding pre-
ceding period.

(3) Interim statements of cash flows
shall be provided for the period be-
tween the end of the preceding fiscal
year and the end of the most recent fis-
cal quarter, and for the corresponding
period of the preceding fiscal year.
Such statements may also be presented
for the cumulative twelve month pe-
riod ended during the most recent fis-
cal quarter and for the corresponding
preceding period.

(4) Registrants engaged in seasonal
production and sale of a single-crop ag-
ricultural commodity may provide in-
terim statements of income and cash
flows for the twelve month period
ended during the most recent fiscal
quarter and for the corresponding pre-
ceding period in lieu of the year-to-
date statements specified in (2) and (3)
above.

(d) Interim review by independent pub-
lic accountant. Prior to filing, interim
financial statements included in quar-
terly reports on Form 10–Q (17 CFR
249.308(a)) must be reviewed by an inde-
pendent public accountant using pro-
fessional standards and procedures for
conducting such reviews, as established
by generally accepted auditing stand-
ards, as may be modified or supple-
mented by the Commission. If, in any
filing, the company states that interim

financial statements have been re-
viewed by an independent public ac-
countant, a report of the accountant
on the review must be filed with the in-
terim financial statements.

(e) Filing of other interim financial in-
formation in certain cases. The Commis-
sion may, upon the informal written
request of the registrant, and where
consistent with the protection of inves-
tors, permit the omission of any of the
interim financial information herein
required or the filing in substitution
thereof of appropriate information of
comparable character. The Commission
may also by informal written notice re-
quire the filing of other information in
addition to, or in substitution for, the
interim information herein required in
any case where such information is
necessary or appropriate for an ade-
quate presentation of the financial con-
dition of any person for which interim
financial information is required, or
whose financial information is other-
wise necessary for the protection of in-
vestors.

[46 FR 12489, Feb. 17, 1981, as amended at 50
FR 25215, June 18, 1985; 50 FR 49533, Dec. 3,
1985; 57 FR 45293, Oct. 1, 1992; 64 FR 73401,
Dec. 30, 1999]

PRO FORMA FINANCIAL INFORMATION

AUTHORITY: Secs. 210.11–01 to 210.11–03
issued under secs. 7 and 19a of the Securities
Act, 15 U.S.C. 77g, 77s(a), 77aa(25)(26); secs. 12,
13, 14, 15(d), and 23(a) of the Securities Ex-
change Act of 1934, 15 U.S.C. 78l, 78m, 78n,
78o(d), 78w(a); secs. 5(b), 10(a), 14, 20(a) of the
Public Utility Holding Company Act, 15
U.S.C. 79e(a), 79n, 79t(a); secs. 8, 20, 30, 31(c),
38(a) of the Investment Company Act of 1940,
15 U.S.C. 80a–8, 80a–20, 80a–29, 80a–30(c), 80a–
37(a).

SOURCE: Sections 210.11–01 to 210.11–03 ap-
pear at 47 FR 29837, July 9, 1982, unless other-
wise noted.

§ 210.11–01 Presentation requirements.
(a) Pro forma financial information

shall be furnished when any of the fol-
lowing conditions exist:

(1) During the most recent fiscal year
or subsequent interim period for which
a balance sheet is required by § 210.3–01,
a significant business combination ac-
counted for as a purchase has occurred
(for purposes of these rules, the term
‘‘purchase’’ encompasses the purchase
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of an interest in a business accounted
for by the equity method);

(2) After the date of the most recent
balance sheet filed pursuant to § 210.3–
01, consummation of a significant busi-
ness combination to be accounted for
by either the purchase method or pool-
ing-of-interests method of accounting
has occurred or is probable;

(3) Securities being registered by the
registrant are to be offered to the secu-
rity holders of a significant business to
be acquired or the proceeds from the
offered securities will be applied di-
rectly or indirectly to the purchase of
a specific significant business;

(4) The disposition of a significant
portion of a business either by sale,
abandonment or distribution to share-
holders by means of a spin-off, split-up
or split-off has occurred or is probable
and such disposition is not fully re-
flected in the financial statements of
the registrant included in the filing;

(5) During the most recent fiscal year
or subsequent interim period for which
a balance sheet is required by § 210.3–01,
the registrant has acquired one or
more real estate operations or prop-
erties which in the aggregate are sig-
nificant, or since the date of the most
recent balance sheet filed pursuant to
that section the registrant has ac-
quired or proposes to acquire one or
more operations or properties which in
the aggregate are significant.

(6) Pro forma financial information
required by § 229.914 is required to be
provided in connection with a roll-up
transaction as defined in § 229.901(c).

(7) The registrant previously was a
part of another entity and such presen-
tation is necessary to reflect oper-
ations and financial position of the reg-
istrant as an autonomous entity; or

(8) Consummation of other events or
transactions has occurred or is prob-
able for which disclosure of pro forma
financial information would be mate-
rial to investors.

(b) A business combination or dis-
position of a business shall be consid-
ered significant if:

(1) A comparison of the most recent
annual financial statements of the
business acquired or to be acquired and
the registrant’s most recent annual
consolidated financial statements filed
at or prior to the date of acquisition

indicates that the business would be a
significant subsidiary pursuant to the
conditions specified in § 210.1–02(w),
substituting 20 percent for 10 percent
each place it appears therein; or

(2) The business to be disposed of
meets the conditions of a significant
subsidiary in § 210.1–02(w).

(c) The pro forma effects of a busi-
ness combination need not be presented
pursuant to this section if separate fi-
nancial statements of the acquired
business are not included in the filing.

(d) For purposes of this rule, the
term business should be evaluated in
light of the facts and circumstances in-
volved and whether there is sufficient
continuity of the acquired entity’s op-
erations prior to and after the trans-
actions so that disclosure of prior fi-
nancial information is material to an
understanding of future operations. A
presumption exists that a separate en-
tity, a subsidiary, or a division is a
business. However, a lesser component
of an entity may also constitute a busi-
ness. Among the facts and cir-
cumstances which should be considered
in evaluating whether an acquisition of
a lesser component of an entity con-
stitutes a business are the following:

(1) Whether the nature of the rev-
enue-producing activity of the compo-
nent will remain generally the same as
before the transaction; or

(2) Whether any of the following at-
tributes remain with the component
after the transaction:

(i) Physical facilities,
(ii) Employee base,
(iii) Market distribution system,
(iv) Sales force,
(v) Customer base,
(vi) Operating rights,
(vii) Production techniques, or
(viii) Trade names.
(e) This rule does not apply to trans-

actions between a parent company and
its totally held subsidiary.

[47 FR 29837, July 9, 1982, as amended at 50
FR 49533, Dec. 3, 1985; 56 FR 57247, Nov. 8,
1991; 61 FR 54514, Oct. 18, 1996]

§ 210.11–02 Preparation requirements.
(a) Objective. Pro forma financial in-

formation should provide investors
with information about the continuing
impact of a particular transaction by
showing how it might have affected
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historical financial statements if the
transaction had been consummated at
an earlier time. Such statements
should assist investors in analyzing the
future prospects of the registrant be-
cause they illustrate the possible scope
of the change in the registrant’s histor-
ical financial position and results of
operations caused by the transaction.

(b) Form and content. (1) Pro forma fi-
nancial information shall consist of a
pro forma condensed balance sheet, pro
forma condensed statements of income,
and accompanying explanatory notes.
In certain circumstances (i.e., where a
limited number of pro forma adjust-
ments are required and those adjust-
ments are easily understood), a nar-
rative description of the pro forma ef-
fects of the transaction may be fur-
nished in lieu of the statements de-
scribed herein.

(2) The pro forma financial informa-
tion shall be accompanied by an intro-
ductory paragraph which briefly sets
forth a description of (i) the trans-
action, (ii) the entities involved, and
(iii) the periods for which the pro
forma information is presented. In ad-
dition, an explanation of what the pro
forma presentation shows shall be set
forth.

(3) The pro forma condensed financial
information need only include major
captions (i.e., the numbered captions)
prescribed by the applicable sections of
this Regulation. Where any major bal-
ance sheet caption is less than 10 per-
cent of total assets, the caption may be
combined with others. When any major
income statement caption is less than
15 percent of average net income of the
registrant for the most recent three
fiscal years, the caption may be com-
bined with others. In calculating aver-
age net income, loss years should be
excluded unless losses were incurred in
each of the most recent three years, in
which case the average loss shall be
used for purposes of this test. Notwith-
standing these tests, de minimis
amounts need not be shown separately.

(4) Pro forma statements shall ordi-
narily be in columnar form showing
condensed historical statements, pro
forma adjustments, and the pro forma
results.

(5) The pro forma condensed income
statement shall disclose income (loss)

from continuing operations before non-
recurring charges or credits directly
attributable to the transaction. Mate-
rial nonrecurring charges or credits
and related tax effects which result di-
rectly from the transaction and which
will be included in the income of the
registrant within the 12 months suc-
ceeding the transaction shall be dis-
closed separately. It should be clearly
indicated that such charges or credits
were not considered in the pro forma
condensed income statement. If the
transaction for which pro forma finan-
cial information is presented relates to
the disposition of a business, the pro
forma results should give effect to the
disposition and be presented under an
appropriate caption.

(6) Pro forma adjustments related to
the pro forma condensed income state-
ment shall be computed assuming the
transaction was consummated at the
beginning of the fiscal year presented
and shall include adjustments which
give effect to events that are (i) di-
rectly attributable to the transaction,
(ii) expected to have a continuing im-
pact on the registrant, and (iii) factu-
ally supportable. Pro forma adjust-
ments related to the pro forma con-
densed balance sheet shall be computed
assuming the transaction was con-
summated at the end of the most re-
cent period for which a balance sheet is
required by § 210.3–01 and shall include
adjustments which give effect to events
that are directly attributable to the
transaction and factually supportable
regardless of whether they have a con-
tinuing impact or are nonrecurring. All
adjustments should be referenced to
notes which clearly explain the as-
sumptions involved.

(7) Historical primary and fully di-
luted per share data based on con-
tinuing operations (or net income if
the registrant does not report either
discontinued operations, extraordinary
items, or the cumulative effects of ac-
counting changes) for the registrant,
and primary and fully diluted pro
forma per share data based on con-
tinuing operations before nonrecurring
charges or credits directly attributable
to the transaction shall be presented
on the face of the pro forma condensed
income statement together with the
number of shares used to compute such
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per share data. For transactions in-
volving the issuance of securities, the
number of shares used in the calcula-
tion of the pro forma per share data
should be based on the weighted aver-
age number of shares outstanding dur-
ing the period adjusted to give effect to
shares subsequently issued or assumed
to be issued had the particular trans-
action or event taken place at the be-
ginning of the period presented. If a
convertible security is being issued in
the transaction, consideration should
be given to the possible dilution of the
pro forma per share data.

(8) If the transaction is structured in
such a manner that significantly dif-
ferent results may occur, additional
pro forma presentations shall be made
which give effect to the range of pos-
sible results.

Instructions: 1. The historical statement of
income used in the pro forma financial infor-
mation shall not report operations of a seg-
ment that has been discontinued, extraor-
dinary items, or the cumulative effects of ac-
counting changes. If the historical statement
of income includes such items, only the por-
tion of the income statement through ‘‘in-
come from continuing operations’’ (or the
appropriate modification thereof) should be
used in preparing pro forma results.

2. For a purchase transaction, pro forma
adjustments for the income statement shall
include amortization of goodwill, deprecia-
tion and other adjustments based on the al-
located purchase price of net assets acquired.
In some transactions, such as in financial in-
stitution acquisitions, the purchase adjust-
ments may include significant discounts of
the historical cost of the acquired assets to
their fair value at the acquisition date. When
such adjustments will result in a significant
effect on earnings (losses) in periods imme-
diately subsequent to the acquisition which
will be progressively eliminated over a rel-
atively short period, the effect of the pur-
chase adjustments on reported results of op-
erations for each of the next five years
should be disclosed in a note.

3. For a disposition transaction, the pro
forma financial information shall begin with
the historical financial statements of the ex-
isting entity and show the deletion of the
business to be divested along with the pro
forma adjustments necessary to arrive at the
remainder of the existing entity. For exam-
ple, pro forma adjustments would include ad-
justments of interest expense arising from
revised debt structures and expenses which
will be or have been incurred on behalf of the
business to be divested such as advertising
costs, executive salaries and other costs.

4. For entities which were previously a
component of another entity, pro forma ad-
justments should include adjustments simi-
lar in nature to those referred to in Instruc-
tion 3 above. Adjustments may also be nec-
essary when charges for corporate overhead,
interest, or income taxes have been allocated
to the entity on a basis other than one
deemed reasonable by management.

5. Adjustments to reflect the acquisition of
real estate operations or properties for the
pro forma income statement shall include a
depreciation charge based on the new ac-
counting basis for the assets, interest financ-
ing on any additional or refinanced debt, and
other appropriate adjustments that can be
factually supported. See also Instruction 4
above.

6. When consummation of more than one
transaction has occurred or is probable dur-
ing a fiscal year, the pro forma financial in-
formation may be presented on a combined
basis; however, in some circumstances (e.g.,
depending upon the combination of probable
and consummated transactions, and the na-
ture of the filing) it may be more useful to
present the pro forma financial information
on a disaggregated basis even though some
or all of the transactions would not meet the
tests of significance individually. For com-
bined presentations, a note should explain
the various transactions and disclose the
maximum variances in the pro forma finan-
cial information which would occur for any
of the possible combinations. If the pro
forma financial information is presented in a
proxy or information statement for purposes
of obtaining shareholder approval of one of
the transactions, the effects of that trans-
action must be clearly set forth.

7. Tax effects, if any, of pro forma adjust-
ments normally should be calculated at the
statutory rate in effect during the periods
for which pro forma condensed income state-
ments are presented and should be reflected
as a separate pro forma adjustment.

(c) Periods to be presented. (1) A pro
forma condensed balance sheet as of
the end of the most recent period for
which a consolidated balance sheet of
the registrant is required by § 210.3–01
shall be filed unless the transaction is
already reflected in such balance sheet.

(2)(i) Pro forma condensed state-
ments of income shall be filed for only
the most recent fiscal year and for the
period from the most recent fiscal year
end to the most recent interim date for
which a balance sheet is required. A
pro forma condensed statement of in-
come may be filed for the cor-
responding interim period of the pre-
ceding fiscal year. A pro forma con-
densed statement of income shall not
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be filed when the historical income
statement reflects the transaction for
the entire period.

(ii) For a business combination ac-
counted for as a pooling of interests,
the pro forma income statements
(which are in effect a restatement of
the historical income statements as if
the combination had been con-
summated) shall be filed for all periods
for which historical income statements
of the registrant are required.

(3) Pro forma condensed statements
of income shall be presented using the
registrant’s fiscal year end. If the most
recent fiscal year end of any other en-
tity involved in the transaction differs
from the registrant’s most recent fiscal
year end by more than 93 days, the
other entity’s income statement shall
be brought up to within 93 days of the
registrant’s most recent fiscal year
end, if practicable. This updating could
be accomplished by adding subsequent
interim period results to the most re-
cent fiscal year-end information and
deducting the comparable preceding
year interim period results. Disclosure
shall be made of the periods combined
and of the sales or revenues and income
for any periods which were excluded
from or included more than once in the
condensed pro forma income state-
ments (e.g., an interim period that is
included both as part of the fiscal year
and the subsequent interim period).
For investment companies subject to
§§ 210.6–01 to 210.6–10, the periods cov-
ered by the pro forma statements must
be the same.

(4) Whenever unusual events enter
into the determination of the results
shown for the most recently completed
fiscal year, the effect of such unusual
events should be disclosed and consid-
eration should be given to presenting a
pro forma condensed income statement
for the most recent twelve-month pe-
riod in addition to those required in
paragraph (c)(2)(i) above if the most re-
cent twelve-month period is more rep-
resentative of normal operations.

[47 FR 29837, July 9, 1982, as amended at 50
FR 49533, Dec. 3, 1985]

§ 210.11–03 Presentation of financial
forecast.

(a) A financial forecast may be filed
in lieu of the pro forma condensed

statements of income required by
§ 210.11–02(b)(1).

(1) The financial forecast shall cover
a period of at least 12 months from the
latest of (i) the most recent balance
sheet included in the filing or (ii) the
consummation date or estimated con-
summation date of the transaction.

(2) The forecasted statement of in-
come shall be presented in the same de-
gree of detail as the pro forma con-
densed statement of income required
by § 210.11–02(b)(3).

(3) Assumptions particularly relevant
to the transaction and effects thereof
should be clearly set forth.

(4) Historical condensed financial in-
formation of the registrant and the
business acquired or to be acquired, if
any, shall be presented for at least a
recent 12 month period in parallel col-
umns with the financial forecast.

(b) Such financial forecast shall be
presented in accordance with the
guidelines established by the American
Institute of Certified Public Account-
ants.

(c) Forecasted earnings per share
data shall be substituted for pro forma
per share data.

(d) This rule does not permit the fil-
ing of a financial forecast in lieu of pro
forma information required by gen-
erally accepted accounting principles.

FORM AND CONTENT OF SCHEDULES

GENERAL

§ 210.12–01 Application of §§ 210.12–01
to 210.12–29.

These sections prescribe the form and
content of the schedules required by
§§ 210.5–04, 210.6–10, 210.6A–05, and 210.7–
05.

[59 FR 65637, Dec. 20, 1994]

§ 210.12–02— 210.12–03 [Reserved]

§ 210.12–04 Condensed financial infor-
mation of registrant.

(a) Provide condensed financial infor-
mation as to financial position, cash
flows and results of operations of the
registrant as of the same dates and for
the same periods for which audited
consolidated financial statements are
required. The financial information re-
quired need not be presented in greater
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detail than is required for condensed
statements by § 210.10–01(a) (2), (3) and
(4). Detailed footnote disclosure which
would normally be included with com-
plete financial statements may be
omitted with the exception of disclo-
sures regarding material contin-
gencies, long-term obligations and
guarantees. Descriptions of significant
provisions of the registrant’s long-term
obligations, mandatory dividend or re-
demption requirements of redeemable
stocks, and guarantees of the reg-
istrant shall be provided along with a
five-year schedule of maturities of
debt. If the material contingencies,
long-term obligations, redeemable

stock requirements and guarantees of
the registrant have been separately
disclosed in the consolidated state-
ments, they need not be repeated in
this schedule.

(b) Disclose separately the amounts
of cash dividends paid to the registrant
for each of the last three fiscal years
by consolidated subsidiaries, uncon-
solidated subsidiaries and 50 percent or
less owned persons accounted for by
the equity method, respectively.

[46 FR 56180, Nov. 16, 1981, as amended at 57
FR 45293, Oct. 1, 1992]

§ 210.12–05—210.12–08 [Reserved]

§ 210.12–09 Valuation and qualifying accounts.

Column A—Description 1
Column B—Bal-
ance at begin-
ning of period

Column C—Additions
Column D—De-
ductions—de-

scribe

Column E—Bal-
ance at end of

period
(1)—Charged to

costs and ex-
penses

(2)—Charged to
other accounts—

describe

1 List, by major classes, all valuation and qualifying accounts and reserves not included in specific schedules. Identify each
class of valuation and qualifying accounts and reserves by descriptive title. Group (a) those valuation and qualifying accounts
which are deducted in the balance sheet from the assets to which they apply and (b) those reserves which support the balance
sheet caption, Reserves. Valuation and qualifying accounts and reserves as to which the additions, deductions, and balances
were not individually significant may be grouped in one total and in such case the information called for under columns C and D
need not be given.

[37 FR 14602, July 21, 1972. Redesignated and amended at 45 FR 63679, Sept. 25, 1980]

§ 210.12–10—210.12–11 [Reserved]

FOR MANAGEMENT INVESTMENT
COMPANIES

§ 210.12–12 Investments in securities of unaffiliated issuers.

Col. A Col. B Col. C

Name of issuer and title of issue 1, 2 Balance held at close of period. Number
of shares—principal amount of bonds
and notes 5

Value of each item at close of pe-
riod.3, 4, 6, 7, 8

1 Each issue shall be listed separately: Provided, however, that an amount not exceeding five percent of the total of Column C
may be listed in one amount as ‘‘Miscellaneous securities,’’ provided the securities so listed are not restricted, have been held
for not more than one year prior to the date of the related balance sheet, and have not previously been reported by name to the
shareholders of the person for which the schedule is filed or to any exchange, or set forth in any registration statement, applica-
tion, or annual report or otherwise made available to the public.

2 List separately: (a) Common shares; (b) preferred shares; (c) bonds and notes; (d) time deposits; and (e) put and call options
purchased. Within each of these subdivisions, classify in an appropriate manner according to type of business; e.g., aerospace,
banking, chemicals, machinery and machine tools, petroleum, utilities, etc.; or according to type of instrument; e.g., commercial
paper, bankers’ acceptances, certificates of deposit. Short-term debt instruments of the same issuer may be aggregated, in
which case the range of interest rates and maturity dates shall be indicated. For issuers of periodic payment plan certificates and
unit investment trusts, list separately: (i) Trust shares in trusts created or serviced by the depositor or sponsor of this trust; (ii)
trust shares in other trusts; and (iii) securities of other investment companies. Restricted securities shall not be combined with
unrestricted securities of the same issuer. Repurchase agreements shall be stated separately showing for each the name of the
party or parties to the agreement, the date of the agreement, the total amount to be received upon repurchase, the repurchase
date and description of securities subject to the repurchase agreements.

3 The subtotals for each category of investments, subdivided by business grouping or instrument type, shall be shown together
with their percentage value compared to net assets (§§ 210.6–04.19 or 210.6–05.4).
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4 Column C shall be totaled. The total of column C shall agree with the correlative amounts shown on the related balance
sheet.

5 Indicate by an appropriate symbol each issue of securities which is non-income producing. Evidences of indebtedness and
preferred shares may be deemed to be income producing if, on the respective last interest payment date or date for the declara-
tion of dividends prior to the date of the related balance sheet, there was only a partial payment of interest or a declaration of
only a partial amount of the dividends payable; in such case, however, each such issue shall be indicated by an appropriate
symbol referring to a note to the effect that, on the last interest or dividend date, only partial interest was paid or partial dividends
declared. If, on such respective last interest or dividend date, no interest was paid or no cash or in kind dividends declared, the
issue shall not be deemed to be income producing. Common shares shall not be deemed to be income producing unless, during
the last year preceding the date of the related balance sheet, there was at least one dividend paid upon such common shares.

6 Indicate by an appropriate symbol each issue of restricted securities. State the following in a footnote: (a) As to each such
issue: (1) Acquisition date, (2) carrying value per unit of investment at date of related balance sheet, e.g., a percentage of cur-
rent market value of unrestricted securities of the same issuer, etc., and (3) the cost of such securities; (b) as to each issue ac-
quired during the year preceding the date of the related balance sheet, the carrying value per unit of investment of unrestricted
securities of the same issuer at: (1) The day the purchase price was agreed to; and (2) the day on which an enforceable right to
acquire such securities was obtained; and (c) the aggregate value of all restricted securities and the percentage which the aggre-
gate value bears to net assets.

7 Indicate by an appropriate symbol each issue of securities held in connection with open put or call option contracts or loans
for short sales.

8 State in a footnote the following amounts based on cost for Federal income tax purposes: (a) Aggregate gross unrealized ap-
preciation for all securities in which there is an excess of value over tax cost, (b) the aggregate gross unrealized depreciation for
all securities in which there is an excess of tax cost over value, (c) the net unrealized appreciation or depreciation, and (d) the
aggregate cost of securities for Federal income tax purposes.

[47 FR 56843, Dec. 21, 1982]

§ 210.12–12A Investments—securities sold short.
[For management investment companies only]

Col. A Col. B Col. C

Name of issuer and title of issue 1 Balance of short position at close of pe-
riod. (number of shares).

Value of each open short position 2

1 Each issue shall be listed separately.
2 Column C shall be totaled. The total of column C shall agree with the correlative amounts shown on the related balance

sheet.

[47 FR 56844, Dec. 21, 1982]

§ 210.12–12B Open option contracts written.
[For management investment companies only]

Col. A Col. B Col. C Col. D Col. E

Name of issuer 1, 2 Number of contracts 3 Exercise price Expiration date Value.4

1 Information as to put options shall be shown separately from information as to call options.
2 Options of an issuer where exercise prices or expiration dates differ shall be listed separately.
3 If the number of shares subject to option is substituted for number of contracts, the column name shall reflect that change.
4 Column E shall be totaled and shall agree with the correlative amount shown on the related balance sheet.

[47 FR 56844, Dec. 21, 1982]

§ 210.12–13 Investments other than securities.
[For management investment companies only]

Col. A Col. B Col. C

Description 1 Balance held at close of period—quan-
tity 2, 3, 5

Value of each item at close of pe-
riod 4, 6, 7

1 List each major category of investments by descriptive title.
2 If practicable, indicate the quantity or measure in appropriate units.
3 Indicate by an appropriate symbol each investment which is non-income producing.
4 Indicate by an appropriate symbol each investment not readily marketable. The term ‘‘investment not readily marketable’’

shall include investments for which there is no independent publicly quoted market and investments which cannot be sold be-
cause of restrictions or conditions applicable to the investment or the company.

5 Indicate by an appropriate symbol each investment subject to option. State in a footnote: (a) The quantity subject to option,
(b) nature of option contract, (c) option price, and (d) dates within which options may be exercised.

6 Column C shall be totaled and shall agree with the correlative amount shown on the related balance sheet.
7 Sate in a footnote the following amounts based on cost for Federal income tax purposes: (a) Aggregate gross unrealized ap-

preciation for all investments in which there is an excess of value over tax cost, (b) the aggregate gross unrealized depreciation
for all investments in which there is an excess of tax cost over value, (c) the net unrealized appreciation or depreciation, and (d)
the aggregate cost of investments for Federal income tax purposes.

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00296 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



297

Securities and Exchange Commission § 210.12–15

§ 210.12–14 Investments in and advances to affiliates.
[For management investment companies only]

Col. A Col. B Col. C Col. D Col. E

Name of issuer and
title of issue or na-
ture of indebted-
ness 1

Number of shares—prin-
cipal amount of bonds,
notes and other indebted-
ness held at close of pe-
riod

Amount of equity in
net profit and loss
for the period 2, 6

Amount of dividends
or interest 2, 5

Value of each item at
close of pe-
riod 2, 3, 4, 5

(1) Credited to income

(2) Other ....................

1 (a) List each issue separately and group (1) Investments in majority-owned subsidiaries, segregating subsidiaries consoli-
dated; (2) other controlled companies; and (3) other affiliates. (b) If during the period there has been any increase or decrease in
the amount of investment in and advance to any affiliate, state in a footnote (or if there have been changes to numerous affili-
ates, in a supplementary schedule) (1) name of each issuer and title of issue or nature of indebtedness; (2) balance at beginning
of period; (3) gross additions; (4) gross reductions; (5) balance at close of period as shown in Column E. Include in the footnote
or schedule comparable information as to affiliates in which there was an investment at any time during the period even though
there was no investment at the close of the period of report.

2 Give totals for each group. If operations of any controlled companies are different in character from those of the company,
group such affiliates (1) within divisions and (2) by type of activities.—f3 columns C, D and E shall be totaled. The totals of Col-
umn E shall agree with the correlative amount shown on the related balance sheet.

4 (a) indicate by an appropriate symbol each issue of restricted securities. The information required by instruction 5 of
§ 210.12–12 shall be given in a footnote. (b) Indicate by an appropriate symbol each issue of securities subject to option. The in-
formation required by instruction 5 of § 210.12–13 shall be given in a footnote.

5 (a) include in Column D (1) as to each issue held at the close of the period, the dividends or interest included in caption 1 of
the statement of operations. In addition, show as the final item in column D (1) the aggregate of dividends and interest included
in the statement of operations in respect of investments in affiliates not held at the close of the period. The total of this column
shall agree with the correlative amount shown on the related statement of operations.

(b) Include in Column D (2) all other dividends and interest. Explain in an appropriate footnote the treatment accorded each
item.

(c) Indicate by an appropriate symbol all non-cash dividends and explain the circumstances in a footnote.
(d) Indicate by an appropriate symbol each issue of securities which is non-income producing.
6 The information required by column C shall be furnished only as to controlled companies.

[47 FR 56844, Dec. 21, 1982]

§ 210.12–15 Summary of investments—other than investments in related parties.
[For Insurance Companies]

Column A Column B Column C Column D

Type of investment Cost1 Value

Amount at
which shown

in the bal-
ance sheet2

Fixed maturities:
Bonds:

United States Government and government agencies and authorities ... ...................... ...................... ......................
States, municipalities and political subdivisions ....................................... ...................... ...................... ......................
Foreign governments ................................................................................ ...................... ...................... ......................
Public utilities ............................................................................................ ...................... ...................... ......................
Convertibles and bonds with warrants attached3 .................................... ...................... ...................... ......................
All other corporate bonds ......................................................................... ...................... ...................... ......................

Certificates of deposit .............................................................................................. ...................... ...................... ......................
Redeemable preferred stock ................................................................................... ...................... ...................... ......................

Total fixed maturities ................................................................................. ...................... ...................... ......................

Equity securities:
Common stocks:

Public utilities ............................................................................................ ...................... ...................... ......................
Banks, trust and insurance companies .................................................... ...................... ...................... ......................
Industrial, miscellaneous and all other ..................................................... ...................... ...................... ......................

Nonredeemable preferred stocks ............................................................................ ...................... ...................... ......................

Total equity securities ............................................................................... ...................... ...................... ......................

Mortgage loans on real estate ................................................................................ ...................... ......................
Real estate4 ............................................................................................................ ...................... ......................
Policy loans ............................................................................................................. ...................... ......................
Other long-term investments ................................................................................... ...................... ......................
Short-term investments ........................................................................................... ...................... ......................

Total investments ...................................................................................... ...................... ......................
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[For Insurance Companies]

Column A Column B Column C Column D

Type of investment Cost1 Value

Amount at
which shown

in the bal-
ance sheet2

.

1 Original cost of equity securities and, as to fixed maturities, original cost reduced by repayments and adjusted for amortiza-
tion of premiums or accrual of discounts.

2 If the amount at which shown in the balance sheet is different from the amount shown in either column B or C, state the rea-
son for such difference. The total of this column should agree with the balance sheet.

3 All convertibles and bonds with warrants shall be included in this caption, regardless of issuer.
4 State separately any real estate acquired in satisfaction of debt.

[46 FR 54337, Nov. 2, 1981]

§ 210.12–16 Supplementary insurance information.
[For insurance companies]

Column A Column
B

Column
C

Column
D

Column
E

Column
F

Column
G

Column
H

Column I Column J Column
K

Segment 1

Deferred
policy

acquisi-
tion cost
(caption

7)

Future
policy

benefits,
losses,
claims

and loss
ex-

penses
(caption
13–a–1)

Un-
earned

pre-
miums

(caption
13–a–2)

Other
policy
claims

and ben-
efits pay-

able
(caption
13–a–3)

Premium
revenue
(caption

1)

Net in-
vestment
income
(caption

2) 3

Benefits,
claims,
losses,
and set-
tlement

ex-
penses
(caption

5)

Amorti-
zation of
deferred

policy
acquisi-

tion
costs 4

Other op-
erating

ex-
penses 3, 4

Pre-
miums

written 2

............... ............... ............... ............... ............... ............... ............... ............... ................
Total 5 ............... ............... ............... ............... ............... ............... ............... ............... ................

1 Segments shown should be the same as those presented in the footnote disclosures called for by generally accepted ac-
counting principles.

2 Does not apply to life insurance or title insurance. This amount should include premiums from reinsurance assumed, and be
net of premiums on reinsurance ceded.

3 State the basis for allocation of net investment income and, where applicable, other operating expenses.
4 The total of columns I and J should agree with the amount shown for income statement caption 7.
5 Totals should agree with the indicated balance sheet and income statement caption amounts, where a caption number is

shown.

[46 FR 54338, Nov. 2, 1981, as amended at 57 FR 45293, Oct. 1, 1992; 64 FR 1734, Jan. 12, 1999]

§ 210.12–17 Reinsurance.
[For insurance companies]

Column A

Column B Column C Column D Column E Column F

Gross amount Ceded to other
companies 1

Assumed from
other compa-

nies
Net amount 2

Percentage of
amount assumed to

net 3

Life insurance in force ............ ..................... ..................... ..................... .....................
Premiums:

Life insurance ...................... ..................... ..................... ..................... .....................
Accident and health insur-

ance.
..................... ..................... ..................... .....................

Property and liability insur-
ance.

..................... ..................... ..................... .....................

Title insurance ..................... ..................... ..................... ..................... .....................

Total premiums ................ ..................... ..................... ..................... .....................

1 Indicate in a note any amounts of reinsurance or coinsurance income netted against premiums ceded.
2 This Column represents the total of column B less column C plus column D. The total premiums in this column should rep-

resent the amount of premium revenue on the income statement.
3 Calculated as the amount in column D divided by amount in column E.

[46 FR 54338, Nov. 2, 1981]
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§ 210.12–18 Supplemental information (for property-casualty insurance underwriters).

Affiliation with registrant

Deferred
policy ac-
quisition

costs

Reserves
for unpaid

claims
and claim

adjust-
ment ex-
penses

Discount,
if any, de-
ducted in
column

C 4

Unearned
premiums

Earned
premiums

Net invest-
ment in-

come

Claims and claim ad-
justment expenses in-

curred related to

Amortiza-
tion of

deferred
policy ac-
quisition

costs

Paid
claims

and claim
adjust-

ment ex-
penses

Premiums
written

(1) Cur-
rent year

(2) Prior
years

Column A Column B Column C Column D Column E Column F Column G Column H Column I Column J Column K

(a) Consolidated property-casualty entities 2

(b) Unconsolidated property-casualty subsidi-
aries 2, 3

(c) Proportionate share of registrant and its sub-
sidiaries’ 50%-or-less-owned property-casualty
equity investees 2, 3

1 Information included in audited financial statements, including other schedules, need not be repeated in this schedule. Columns B, C, D, and E are as of the balance sheet dates, col-
umns F, G, H, I, J, and K are for the same periods for which income statements are presented in the registrant’s audited consolidated financial statements.

2 Present combined or consolidated amounts, as appropriate for each category, after intercompany eliminations.
3 Information is not required here for 50%-or-less-owned equity investees that file similar information with th Commission as registrants in their own right, if that fact and the name of the

affiliated registrant is stated. If ending reserves in any category (a), (b), or (c) above is less than 5% of the total reserves otherwise required to be reported in this schedule, that category
may be omitted and that fact so noted. If the amount of the reserves attributable to 50%-or-less-owned equity investors that file this information as registrants in their own right exceeds 95%
of the total category (c) reserves, information for the other 50%-or-less-owned equity investees need not be provided.

4 Disclose in a footnote to this schedule the rate, or range of rates, estimated if necessary, at which the discount was computed for each category.

[49 FR 47599, Dec. 6, 1984]
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17 CFR Ch. II (4–1–01 Edition)§ 210.12–21

FOR FACE-AMOUNT CERTIFICATE INVESTMENT COMPANIES

SOURCE: Sections 210.12–21 to 210.12–41 appear at 16 FR 348, Jan. 13, 1951, unless otherwise
noted. Redesignated at 45 FR 63679, Sept. 25, 1980.

§ 210.12–21 Investments in securities of unaffiliated issuers.

Column A—Name of issuer and title of issue 1

Column B—Bal-
ance held at close
of period. Number
of shares—prin-
cipal amount of

bonds and notes 2

Column C—Cost
of each item 3, 4

Column D—
Value of each

item at close of
period 3, 5

1 (a) The required information is to be given as to all securities held as of the close of the period of report. Each issue shall be
listed separately.

(b) Indicate by an appropriate symbol those securities which are non-income-producing securities. Evidences of indebtedness
and preferred shares may be deemed to be income-producing if, on the respective last interest payment date or dates for the
declaration of dividends prior to the date of the related balance sheet, there was only a partial payment of interest or a declara-
tion of only a partial amount of the dividends payable; in such case, however, each such issue shall be indicated by an appro-
priate symbol referring to a note to the effect that, on the last interest or dividend date, only partial interest was paid or partial
dividends declared. If, on such respective last interest or dividend date, no interest was paid or no dividends declared, the issue
shall not be deemed to be income-producing. Common shares shall not be deemed to be income-producing unless, during the
last year preceding the date of the related balance sheet, there was at least one dividend paid upon such common shares. List
separately (1) bonds; (2) preferred shares; (3) common shares. Within each of these subdivisions classify according to type of
business, insofar as practicable: e.g., investment companies, railroads, utilities, banks, insurance companies, or industrials. Give
totals for each group, subdivision, and class.

2 Indicate any securities subject to option at the end of the most recent period and state in a note the amount subject to option,
the option prices, and the dates within which such options may be exercised.

3 Columns C and D shall be totaled. The totals of columns C and D should agree with the correlative amounts required to be
shown by the related balance sheet captions. State in a footnote to column C the aggregate cost for Federal income tax pur-
poses.

4 If any investments have been written down or reserved against by such companies pursuant to § 210.6–21(f), indicate each
such item by means of an appropriate symbol and explain in a footnote.

5 Where value is determined on any other basis than closing prices reported on any national securities exchange, explain such
other basis in a footnote.

[47 FR 56844, Dec. 21, 1982]

§ 210.12–22 Investments in and advances to affiliates and income thereon.

Column A—Name of issuer and title of
issue or amount of indebtedness 1

Column B—
Balance held

at close of pe-
riod—Number
of shares—

principal
amount of

bonds, notes
and other in-
debtedness 2

Column
C—Cost of

each
item 3, 4

Column
D—

Amount at
which car-

ried at
close of

period 4, 5

Column E—Amount of
dividends or interest 4, 6

Column
F—Amount
of equity in
net profit
and loss

for the pe-
riod 7

(1)—Cred-
ited to in-

come
(2)—Other

1 (a) The required information is to be given as to all investments in affiliates as of the close of the period. See captions 10, 13
and 20 of § 210.6–22. List each issue and group separately (1) investments in majority-owned subsidiaries, segregating subsidi-
aries consolidated; (2) other controlled companies; and (3) other affiliates. Give totals for each group. If operations of any con-
trolled companies are different in character from those of the registrant, group such affiliates within divisions (1) and (2) by type
of activities.

(b) Changes during the period. If during the period there has been any increase or decrease in the amount of investment in
any affiliate, state in a footnote (or if there have been changes as to numerous affiliates, in a supplementary schedule) (1) name
of each issuer and title of issue; (2) balance at beginning of period; (3) gross purchases and additions; (4) gross sales and re-
ductions; (5) balance at close of period as shown in column C. Include in such footnote or schedule comparable information as
to affiliates in which there was an investment at any time during the period even though there was no investment in such affiliate
as of the close of such period.

2 Indicate any securities subject to option at the end of the most recent period and state in a footnote the amount subject to
option, the option prices, and the dates within which such options may be exercised.

3 If the cost in column C represents other than cash expenditure, explain.
4 (a) Columns C, D and E shall be totaled. The totals of columns C and D should agree with correlative amounts required to

be shown by the related balance sheet captions. State in a footnote the aggregate cost for Federal income tax purposes.
(b) If any investments have been written down or reserved against by such companies pursuant to § 210.6–21(f), indicate each

such item by means of an appropriate symbol and explain in a footnote.
5 State the basis of determining the amounts shown in column D.
6 Show in column E(1) as to each issue held at close of period, the dividends or interest included in caption 1 of the profit and

loss or income statement. In addition, show as the final item in column E(1) the aggregate dividends and interest included in the
profit and loss or income statement in respect of investments in affiliates not held at the close of the period. The total of this col-
umn should agree with the amounts shown under such caption. Include in column E(2) all other dividends and interest. Explain
briefly in an appropriate footnote the treatment accorded each item. Identify by an appropriate symbol all non-cash dividends and
explain the circumstances in a footnote. See §§ 210.6–22(b) and 210.6–23(a).
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7 The information required by column F need be furnished only as to controlled companies. The equity in the net profit and
loss of each person required to be listed separately shall be computed on an individual basis. In addition, there may be sub-
mitted the information required as computed on the basis of the statements of each such person and its subsidiaries
consolidated.

§ 210.12–23 Mortgage loans on real estate and interest earned on mortgages.1

Part 1—Mortgage loans on real estate at close of period Part 2—Interest earned
on mortgages

Column A—List by classifica-
tion indicated below 2, 3, 7

Column
B—Prior

liens 2

Column C—
Carrying

amount of
mort-

gage 8, 9, 10, 11

Column D—Amount of
principal unpaid at close

of period
Column

E—
Amount of
mortgage

being fore-
closed

Column
F—Interest

due and
accrued at
end of pe-

riod 6

Column
G—Inter-

est income
earned ap-
plicable to

period 5
(1)—Total

(2)—Sub-
ject to de-
linquent in-

terest 4

Liens on:
Farms (total).
Residential (total).
Apartments and business (total).
Unimproved (total).

Total 12.

1 All money columns shall be totaled.
2 If mortgages represent other than first liens, list separately in a schedule in a like manner, indicating briefly the nature of the

lien. Information need not be furnished as to such liens which are fully insured or wholly guaranteed by an agency of the United
States Government.

3 In a separate schedule classify by states in which the mortgaged property is located the total amounts in support of columns
B, C, D and E.

4 (a) Interest in arrears for less than 3 months may be disregarded in computing the total amount of principal subject to delin-
quent interest.

(b) Of the total principal amount, state the amount acquired from controlled and other affiliates.
5 In order to reconcile the total of column G with the amount shown in the profit and loss or income statement, interest income

earned applicable to period from mortgages sold or canceled during period should be added to the total of this column.
6 If the information required by columns F and G is not reasonably available because the obtaining thereof would involve un-

reasonable effort or expense, such information may be omitted if the registrant shall include a statement showing that unreason-
able effort or expense would be involved. In such an event, state in column G for each of the above classes of mortgage loans
the average gross rate of interest on mortgage loans held at the end of the fiscal period.

7 Each mortgage loan included in column C in an amount in excess of $500,000 shall be listed separately. Loans from
$100,000 to $500,000 shall be grouped by $50,000 groups, indicating the number of loans in each group.

8 In a footnote to this schedule, furnish a reconciliation, in the following form, of the carrying amount of mortgage loans at the
beginning of the period with the total amount shown in column C:

Balance at beginning of period ................................................................................................ .................. $ ..............
Additions during period:

New mortgage loans ................................................................................................. .................. $ ..............
Other (describe) ......................................................................................................... .................. ..................

Deductions during period:
Collections of principal .............................................................................................. .................. $.
Foreclosures .............................................................................................................. .................. .............
Cost of mortgages sold ............................................................................................. .................. .............
Amortization of premium ........................................................................................... .................. .............
Other (describe) ......................................................................................................... .................. .............

Balance at close of period ....................................................................................................... .................. $ ..............
If additions represent other than cash expenditures, explain. If any of the changes during the period result from transactions,

directly or indirectly with affiliates, explain the bases of such transactions, and amounts involved. State the aggregate amount of
mortgages (a) renewed and (b) extended. If the carrying amount of the new mortgages is in excess of the unpaid amount (not in-
cluding interest) of prior mortgages, explain.

9 If any item of mortgage loans on real estate investments has been written down or reserved against pursuant to § 210.6–21
describe the item and explain the basis for the write-down or reserve.

10 State in a footnote to column C the aggregate cost for Federal income tax purposes.
11 If the total amount shown in column C includes intercompany profits, state the bases of the transactions resulting in such

profits and, if practicable, state the amounts thereof.
12 Summarize the aggregate amounts for each column applicable to captions 6(b), 6(c) and 12 of § 210.6–22.

[16 FR 348, Jan. 13, 1951, as amended at 16 FR 2655, Mar. 24, 1951]
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§ 210.12–24 Real estate owned and rental income.1

Part 1—Real estate owned at end of period Part 2—Rental income

Column A—List classification
of property as indicated

below 2, 3

Column B—
Amount of

incombrances

Col-
umn

C—Ini-
tial

cost to
com-
pany

Col-
umn
D—

Cost of
im-

prove-
ments,

etc.

Column
E—

Amount
at which
carried at
close of

pe-
riod 4, 5, 6, 7

Col-
umn

F—Re-
serve
for de-
precia-

tion

Col-
umn
G—

Rents
due

and ac-
crued
at end
of pe-
riod

Col-
umn
H—
Total
rental

income
appli-
cable
to pe-
riod

Col-
umn

I—Ex-
pended
for in-
terest,
taxes,
repairs
and ex-
penses

Col-
umn

J—Net
income
appli-
cable
to pe-
riod

Farms ...................................... ...................... ............ ............ ................ ............ ............ ............ ............ ............
Residential .............................. ...................... ............ ............ ................ ............ ............ ............ ............ ............
Apartments and business ....... ...................... ............ ............ ................ ............ ............ ............ ............ ............
Unimproved ............................ ...................... ............ ............ ................ ............ ............ ............ ............ ............

Total 8 ........................... ...................... ............ ............ ................ ............ ............ ............ ............ ............

Rent from properties sold dur-
ing period ............................ ............ ............ ............

Total ............................. ............ ............ ............

1 All money columns shall be totaled.
2 Each item of property included in column E in an amount in excess of $100,000 shall be listed separately.
3 In a separate schedule classify by states in which the real estate owned is located the total amounts in support of columns E

and F.
4 In a footnote to this schedule, furnish a reconciliation, in the following form, of the total amount at which real estate was car-

ried at the beginning of the period with the total amount shown in column E:

Balance at beginning of period ................................................................................................ .................. $ ..............
Additions during period:

Acquisitions through foreclosure ............................................................................... $ ..............
Other acquisitions ...................................................................................................... ..................
Improvements, etc ..................................................................................................... ..................
Other (describe) ......................................................................................................... ..................

Deductions during period:
Cost of real estate sold ............................................................................................. $ ..............
Other (describe) ......................................................................................................... .................. ..................

Balance at close of period ....................................................................................................... .................. $ ..............
If additions, except acquisitions through foreclosure, represent other than cash expenditures, explain. If any of the changes

during the period result from transactions, directly or indirectly, with affiliates, explain and state the amount of any intercompany
gain or loss.

5 If any item of real estate investments has been written down or reserved against pursuant to § 210.6–21(f), describe the item
and explain the basis for the write-down or reserve.

6 State in a footnote to column E the aggregate cost for Federal income tax purposes.
7 The amount of all intercompany profits included in the total of column E shall be stated if material.
8 Summarize the aggregate amounts for each column applicable to captions 7 and 12 of § 210.6–22.

[16 FR 348, Jan. 13, 1951, as amended at 16 FR 2655, Mar. 24, 1951. Redesignated at 45 FR 63679,
Sept. 25, 1980]

§ 210.12–25 Supplementary profit and loss information.

Column A—Item 1

Column B—
Charged to
investment
expense

Column C—Charged to
other accounts Column D—

Total(1)—Ac-
count

(2)—
Amount

1. Legal expenses (including those in connection with any matter,
measure or proceeding before legislative bodies, officers or gov-
ernment departments) ....................................................................... .................... .................... .................... ....................

2. Advertising and publicity ................................................................... .................... .................... .................... ....................
3. Sales promotion 2 .............................................................................. .................... .................... .................... ....................
4. Payments directly and indirectly to trade associations and service

organizations, and contributions to other organizations ................... .................... .................... .................... ....................

1 Amounts resulting from transactions with affiliates shall be stated separately.
2 State separately each category of expense representing more than 5 percent of the total expense shown under this item.
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§ 210.12–26 Certificate reserves.

Col-
umn
A—
De-

scrip-
tion 1

Column B—Balance at be-
ginning of period

Column C—Additions Column D—Deductions Column E—Balance at
close of period

(1)—
Num-
ber of

ac-
counts

with
secu-

rity
bid-
ders

(2)—
Amount
of ma-
turity
value

(3)—
Amount
of re-

served 2

(1)—
Charged
to profit
and loss

or in-
come

(2)—
Re-

serve
pay-

ments
by

certifi-
cate
hold-
ers

(3)—
Charged
to other

ac-
counts

describe

(1)—
Matu-
rities

(2)—
Cash

surenders
prior to
maturity

(3)—
Other—
describe

(1)—
Num-
ber of

ac-
counts

with
secu-

rity
hold-
ers

(2)—
Amount
of ma-
turity
value

(3)—
Amount
of re-

serves 2

1 (a) Each series of certificates shall be stated separately. The description shall include the yield to maturity on an annual pay-
ment basis.

(b) For certificates of the installment type, information required by columns B, D (2) and (3) and E shall be given by age
groupings, according to the number of months paid by security holders, grouped to show those upon which 1–12 monthly pay-
ments have been made, 13–24 payments, etc.

2 (a) If the total of the reserves shown in these columns differs from the total of the reserves per the accounts, there should be
stated (i) the aggregate difference and (ii) the difference on a $1,000 face-amount certificate basis.

(b) There shall be shown by footnote or by supplemental schedule (i) the amounts periodically credited to each class of secu-
rity holders’ accounts from installment payments and (ii) such other amounts periodically credited to accumulate the maturity
amount of the certificate. Such information shall be stated on a $1,000 face-amount certificate basis for the term of the
certificate.

§ 210.12–27 Qualified assets on deposit.1

Column A—Name of depositary2 Column B—
Cash

Column C—In-
vestments in

securities

Column D—
First mort-
gages and

other first liens
on real estate

Column E—
Other

Column F—
Total 3

1 All money columns shall be totaled.
2 Classify names of individual depositaries under group headings, such as banks and states.
3 Total of column F shall agree with note required by caption 11 of § 210.6–22 as to total amount of qualified Assets on

Deposit.

FOR CERTAIN REAL ESTATE COMPANIES

§ 210.12–28 Real estate and accumulated depreciation.1
[For Certain Real Estate Companies]

Column
A—De-

scription 2

Column
B—En-
cum-

brances

Column C—Initial
cost to company

Column D—Cost
capitalized sub-

sequent to acqui-
sition

Column E—Gross
amount of which carried
at close of period 3, 4, 5,

6, 7
Col-
umn

F—Ac-
cumu-
lated

depre-
ciation

Col-
umn
G—

Date of
con-
struc-
tion

Col-
umn
H—
Date
ac-

quired

Col-
umn

I—Life
on

which
depre-
ciation
in lat-
est in-
come
state-
ments
is com-
puted

Land

Build-
ings

and im-
prove-
ments

Im-
prove-
ments

Car-
rying
costs

Land

Build-
ings

and im-
prove-
ments

Total

1 All money columns shall be totaled.
2 The description for each property should include type of property (e.g., unimproved land, shopping center, garden apart-

ments, etc.) and the geographical location.
3 The required information is to be given as to each individual investment included in column E except that an amount not ex-

ceeding 5 percent of the total of column E may be listed in one amount as ‘‘miscellaneous investments.’’
4 In a note to this schedule, furnish a reconciliation, in the following form, of the total amount at which real estate was carried

at the beginning of each period for which income statements are required, with the total amount shown in column E:

Balance at beginning of period ..................................... ..................... $ ..................
Additions during period:

Acquisitions through foreclosure ..................... $ .................. .....................
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Other acquisitions ........................................... ..................... .....................
Improvements, etc .......................................... ..................... .....................
Other (describe) .............................................. ..................... $ ..................

Deductions during period:
Cost of real estate sold ................................... $ .................. .....................
Other (describe) .............................................. ..................... .....................

Balance at close of period ............................................ ..................... $ ..................
If additions, except acquisitions through foreclosure, represent other than cash expenditures, explain. If any of the changes

during the period result from transactions, directly or indirectly with affiliates, explain the bases of such transactions and state the
amounts involved.

A similar reconciliation shall be furnished for the accumulated depreciation.
5 If any item of real estate investments has been written down or reserved against, describe the item and explain the basis for

the write-down or reserve.
6 State in a note to column E the aggregate cost for Federal income tax purposes.
7 The amount of all intercompany profits included in the total of column E shall be stated if material.

[38 FR 6068, Mar. 6, 1983. Redesignated at 45 FR 63630, Sept. 25, 1980]

§ 210.12–29 Mortgage loans on real estate.1
[For Certain Real Estate Companies]

Column A—Descrip-
tion 2, 3, 4

Column B—
Interest rate

Column C—
Final matu-

rity date

Column D—
Periodic
payment
terms 5

Column E—
Prior liens

Column F—
Face

amount of
mortgages

Column G—
Carrying

amount of
mortgages 3,

6, 7, 8, 9

Column H—
Principal

amount of
loans sub-

ject to delin-
quent prin-
cipal or in-

terest 10

1 All money columns shall be totaled.
2 The required information is to be given for each individual mortgage loan which exceeds three percent of the total of column

G.
3 If the portfolio includes large numbers of mortgages most of which are less than three percent of column G, the mortgages

not required to be reported separately should be grouped by classifications that will indicate the dispersion of the portfolio, i.e.,
for a portfolio of mortgages on single family residential housing. The description should also include number of loans by original
loan amounts (e.g., over $100,000, $50,000–$99,999, $20,000–$49,000, under $20,000) and type loan (e.g., VA, FHA, Conven-
tional). Interest rates and maturity dates may be stated in terms of ranges. Data required by columns D, E and F may be omitted
for mortgages not required to be reported individually.

4 Loans should be grouped by categories, e.g., first mortgage, second mortgage, construction loans, etc., and for each loan the
type of property, e.g., shopping center, high rise apartments, etc., and its geographic location should be stated.

5 State whether principal and interest is payable at level amount over life to maturity or at varying amounts over life to maturity.
State amount of balloon payment at maturity, if any. Also state prepayment penalty terms, if any.

6 In a note to this schedule, furnish a reconciliation, in the following form, of the carrying amount of mortgage loans at the be-
ginning of each period for which income statements are required, with the total amount shown in column G:

Balance at beginning of period ................................................................................................ .................. $ ..............
Additions during period:

New mortgage loans ................................................................................................. $.
Other (describe) ......................................................................................................... .................. $.

Deductions during period:
Collections of principal .............................................................................................. $.
Foreclosures .............................................................................................................. .
Cost of mortgages sold ............................................................................................. .
Amortization of premium ........................................................................................... .
Other (describe) ......................................................................................................... .................. .

Balance at close of period ....................................................................................................... .................. $.
If additions represent other than cash expenditures, explain. If any of the changes during the period result from transactions,

directly or indirectly with affiliates, explain the bases of such transactions, and state the amounts involved. State the aggregate
mortgages (a) renewed and (b) extended. If the carrying amount of new mortgages is in excess of the unpaid amount of the ex-
tended mortgages, explain.

7 If any item of mortgage loans on real estate investments has been written down or reserved against, describe the item and
explain the basis for the write-down or reserve.

8 State in a note to column G the aggregate cost for Federal income tax purposes.
9 The amount of all intercompany profits in the total of column G shall be stated, if material.
10 (a) Interest in arrears for less than 3 months may be disregarded in computing the total amount of principal subject to delin-

quent interest.
(b) Of the total principal amount, state the amount acquired from controlled and other affiliates.

[38 FR 6069, Mar. 6, 1973; 38 FR 7323, Mar. 20, 1973. Redesignated at 45 FR 63680, Sept. 25, 1980]
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PART 211—INTERPRETATIONS RELATING TO FINANCIAL REPORTING
MATTERS

SUBPART A—FINANCIAL REPORTING RELEASES

Subject Release
No. Date Fed. Reg. Vol.

and page

Codification of financial reporting policies .............................................................. 1 Apr. 15, 1982 47 FR 21030
Disclosure considerations relating to foreign operations and foreign currency

translation effects.
6 Nov. 18, 1982 47 FR 53330

Accounting for extinguishment of debt ................................................................... 15 Dec. 22, 1983 49 FR 54
Certification of financial statements ....................................................................... 16 Feb. 15, 1984 49 FR 6707y
Independence of accountants ................................................................................ 291 Apr. 10, 1981 46 FR 22569
Last–In, First–Out method of accounting for inventories ....................................... 889 July 2, 1981 46 FR 36127
Significance of oral guarantees to the financial reporting process ........................ 22 Dec. 19, 1985 50 FR 51671
Disclosure of the effects of the Tax Reform Act of 1986 ...................................... 26 Oct. 30, 1986 51 FR 39652
Accounting for loan losses by registrants engaged in lending activities ............... 28 Dec. 1, 1986 51 FR 44446
Statement of the Commission Regarding Disclosure Obligations of Companies

Affected by the Government’s Defense Contract Procurement Inquiry and Re-
lated Issues.

32 Aug. 1, 1988 53 FR 29226

Management’s Discussion and Analysis of Financial Condition and Results of
Operations; Certain Investment Company Disclosures.

36 May 18, 1989 54 FR 22427

Acceptability in financial statements of an accounting standard permitting the re-
turn of a nonaccrual loan to accrual status after a partial charge–off.

37 July 29, 1991 56 FR 37000

Statement of the Commission Regarding Disclosure Obligations of Municipal
Securities Issuers and Others.

42 Mar. 9, 1994 59 FR 12758

Interpretation Regarding Substantive Repossession of Collateral ........................ 28A May 12, 1994 59 FR 26109
Financial Statements and Periodic Reports For Related Issuers and Guarantors,

Appendices A, B and C.
55 Aug. 4, 2000 65 FR 51710

SUBPART B—STAFF ACCOUNTING BULLETINS

Subject Release No. Date Fed. Reg. Vol.
and page

Publication of Staff Accounting Bulletin No. 39 .......................................... SAB–39 ........... Oct. 15, 1980 45 FR 68388
Publication of Staff Accounting Bulletin No. 40 .......................................... SAB–40 ........... Feb. 9, 1981 46 FR 11513
Publication of Staff Accounting Bulletin No. 41 .......................................... SAB–41 ........... Feb. 18, 1981 46 FR 12698
Publication of Staff Accounting Bulletin No. 42 .......................................... SAB–42 ........... Dec. 23, 1981 46 FR 63252
Publication of Staff Accounting Bulletin No. 43 .......................................... SAB–43 ........... Jan. 5, 1982 47 FR 1266
Publication of Staff Accounting Bulletin No. 44 .......................................... SAB–44 ........... Mar. 3, 1982 47 FR 10789
Publication of Staff Accounting Bulletin No. 45 .......................................... SAB–45 ........... May 20, 1982 47 FR 23915
Publication of Staff Accounting Bulletin No. 46 .......................................... SAB–46 ........... May 20, 1982 47 FR 23916
Publication of Staff Accounting Bulletin No. 47 .......................................... SAB–47 ........... Sept. 16, 1982 47 FR 41727
Publication of Staff Accounting Bulletin No. 48 .......................................... SAB–48 ........... Sept. 27, 1982 47 FR 43673
Publication of Staff Accounting Bulletin No. 47A ........................................ SAB–47A ........ Sept. 29, 1982 47 FR 44722
Publication of Staff Accounting Bulletin No. 49 .......................................... SAB–49 ........... Oct. 26, 1982 47 FR 49628
Publication of Staff Accounting Bulletin No. 49A ........................................ SAB–49A ........ Jan. 18, 1983 48 FR 3585
Publication of Staff Accounting Bulletin No. 50 .......................................... SAB–50 ........... Mar. 3, 1983 48 FR 10043
Publication of Staff Accounting Bulletin No. 51 .......................................... SAB–51 ........... Mar. 29, 1983 48 FR 14595
Publication of Staff Accounting Bulletin No. 52 .......................................... SAB–52 ........... May 16, 1983 48 FR 23173
Publication of Staff Accounting Bulletin No. 53 [Reserved] ........................ ....................
Publication of Staff Accounting Bulletin No. 54 .......................................... SAB–54 ........... Nov. 3, 1983 48 FR 51769
Publication of Staff Accounting Bulletin No. 55 .......................................... SAB–55 ........... Nov. 30, 1983 48 FR 54811
Publication of Staff Accounting Bulletin No. 56 .......................................... SAB–56 ........... Jan. 1, 1984 49 FR 4936
Publication of Staff Accounting Bulletin No. 58 .......................................... SAB–58 ........... Mar. 19, 1985 50 FR 11657
Publication of Staff Accounting Bulletin No. 59 .......................................... SAB–59 ........... Sept. 13, 1985 50 FR 37346
Publication of Staff Accounting Bulletin No. 60 .......................................... SAB–60 ........... Dec. 27, 1985 50 FR 52916
Publication of Staff Accounting Bulletin No. 42A ........................................ SAB–42A ........ Jan. 8, 1986 51 FR 739
Publication of Staff Accounting Bulletin No. 61 .......................................... SAB–61 ........... May 6, 1986 51 FR 17331
Publication of Staff Accounting Bulletin No. 62 .......................................... SAB–62 ........... July 7, 1986 51 FR 25194
Publication of Staff Accounting Bulletin No. 63 .......................................... SAB–63 ........... Sept. 24, 1986 51 FR 33886
Publication of Staff Accounting Bulletin No. 64 .......................................... SAB–64 ........... Oct. 8, 1986 51 FR 36007
Publication of Staff Accounting Bulletin No. 65 .......................................... SAB–65 ........... Nov. 13, 1986 51 FR 41080
Publication of Staff Accounting Bulletin No. 66 .......................................... SAB–66 ........... Nov. 25, 1986 51 FR 43594
Publication of Staff Accounting Bulletin No. 67 .......................................... SAB–67 ........... Dec. 8, 1986 51 FR 45314
Publication of Staff Accounting Bulletin No. 68 .......................................... SAB–68 ........... May 4, 1987 52 FR 17396
Publication of Staff Accounting Bulletin No. 69 .......................................... SAB–69 ........... May 8, 1987 52 FR 18200
Publication of Staff Accounting Bulletin No. 70 .......................................... SAB–70 ........... June 5, 1987 52 FR 21933
Publication of Staff Accounting Bulletin No. 71 .......................................... SAB–71 ........... Aug. 12, 1987 52 FR 31027
Publication of Staff Accounting Bulletin No. 72 .......................................... SAB–72 ........... Nov. 10, 1987 52 FR 46454
Publication of Staff Accounting Bulletin No. 71A ........................................ SAB–71A ........ Dec. 15, 1987 52 FR 48193
Publication of Staff Accounting Bulletin No. 73 .......................................... SAB–73 ........... Dec. 30, 1987 53 FR 109
Publication of Staff Accounting Bulletin No. 74 .......................................... SAB–74 ........... Dec. 30, 1987 53 FR 110
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SUBPART B—STAFF ACCOUNTING BULLETINS—Continued

Subject Release No. Date Fed. Reg. Vol.
and page

Publication of Staff Accounting Bulletin No. 75 .......................................... SAB–75 ........... Jan. 4, 1988 53 FR 865
Publication of Staff Accounting Bulletin No. 76 .......................................... SAB–76 ........... Jan. 12, 1988 53 FR 1341
Publication of Staff Accounting Bulletin No. 77 .......................................... SAB–77 ........... Mar. 4, 1988 53 FR 7892
Publication of Staff Accounting Bulletin No. 78 .......................................... SAB–78 ........... Aug. 25, 1988 53 FR 33454
Publication of Staff Accounting Bulletin No. 79 .......................................... SAB–79 ........... Sept. 2, 1988 53 FR 34715
Publication of Staff Accounting Bulletin No. 80 .......................................... SAB–80 ........... Nov. 21, 1988 53 FR 47801
Publication of Staff Accounting Bulletin No. 81 .......................................... SAB–81 ........... Apr. 4, 1989 54 FR 14073
Publication of Staff Accounting Bulletin No. 82 .......................................... SAB–82 ........... July 5, 1989 54 FR 29333
Publication of Staff Accounting Bulletin No. 83 .......................................... SAB–83 ........... July 31, 1989 54 FR 32333
Publication of Staff Accounting Bulletin No. 84 .......................................... SAB–84 ........... July 31, 1989 54 FR 32334
Publication of Staff Accounting Bulletin No. 85 .......................................... SAB–85 ........... Sept. 18, 1989 54 FR 39351
Publication of Staff Accounting Bulletin No. 86 .......................................... SAB–86 ........... Sept. 28, 1989 54 FR 41084
Publication of Staff Accounting Bulletin No. 87 .......................................... SAB–87 ........... Dec. 12, 1989 54 FR 51880
Publication of Staff Accounting Bulletin No. 88 .......................................... SAB–88 ........... Aug. 10, 1990 55 FR 33284
Publication of Staff Accounting Bulletin No. 89 .......................................... SAB–89 ........... Jan. 7, 1991 56 FR 951
Publication of Staff Accounting Bulletin No. 90 .......................................... SAB–90 ........... Jan. 31, 1991 56 FR 4939
Publication of Staff Accounting Bulletin No. 91 .......................................... SAB–91 ........... July 17, 1991 56 FR 33376
Publication of Staff Accounting Bulletin No. 92 .......................................... SAB–92 ........... June 14, 1993 58 FR 32843
Publication of Staff Accounting Bulletin No. 93 .......................................... SAB–93 ........... Nov. 9, 1993 58 FR 59361
Publication of Staff Accounting Bulletin No. 94 .......................................... SAB–94 ........... Apr. 24, 1995 60 FR 20022
Publication of Staff Accounting Bulletin No. 95 .......................................... SAB–95 ........... Dec. 21, 1995 60 FR 66072
Publication of Staff Accounting Bulletin No. 96 .......................................... SAB–96 ........... Mar. 25, 1996 61 FR 12020
Publication of Staff Accounting Bulletin No. 97 .......................................... SAB–97 ........... Aug. 6, 1996 61 FR 40721
Publication of Staff Accounting Bulletin No. 98 .......................................... SAB–98 ........... Feb. 9, 1998 63 FR 6474
Publication of Staff Accounting Bulletin No. 99 .......................................... SAB–99 ........... Aug. 19, 1999 64 FR 45150
Publication of Staff Accounting Bulletin No. 100 ........................................ SAB–100 ......... Dec. 1, 1999 64 FR 67154
Publication of Staff Accounting Bulletin No. 101 ........................................ SAB–101 ......... Dec. 9, 1999 64 FR 68936

SUBPART C—ACCOUNTING AND AUDITING ENFORCEMENT RELEASES

Subject Release No. Date Fed. Reg. vol.
and page

Index of Accounting and Auditing Enforcement Releases ................. 1 ......................... Apr. 15, 1982 ..... 47 FR 21030

PART 228—INTEGRATED DISCLO-
SURE SYSTEM FOR SMALL BUSI-
NESS ISSUERS

Subpart A—Regulation S–B

Sec.
228.10 (Item 10) General.
228.101 (Item 101) Description of Business.
228.102 (Item 102) Description of Property.
228.103 (Item 103) Legal Proceedings.
228.201 (Item 201) Market for Common Eq-

uity and Related Stockholder Matters.
228.202 (Item 202) Description of Securities.
228.303 (Item 303) Management’s Discussion

and Analysis or Plan of Operation.
228.304 (Item 304) Changes In and Disagree-

ments With Accountants on Accounting
and Financial Disclosure.

228.305 [Reserved]
228.306 (Item 306) Audit committee report.
228.310 (Item 310) Financial Statements.
228.401 (Item 401) Directors, Executive Offi-

cers, Promoters and Control Persons.
228.402 (Item 402) Executive Compensation.
228.403 (Item 403) Security Ownership of

Certain Beneficial Owners and Manage-
ment.

228.404 (Item 404) Certain Relationships and
Related Transactions.

228.405 (Item 405) Compliance With Section
16(a) of the Exchange Act.

228.501 (Item 501) Front of registration
statement and front cover of prospectus.

228.502 (Item 502) Inside front and outside
back cover pages of prospectus.

228.503 (Item 503) Summary information and
risk factors.

228.504 (Item 504) Use of Proceeds.
228.505 (Item 505) Determination of Offering

Price.
228.506 (Item 506) Dilution.
228.507 (Item 507) Selling Security Holders.
228.508 (Item 508) Plan of Distribution.
228.509 (Item 509) Interest of Named Experts

and Counsel.
228.510 (Item 510) Disclosure of Commission

Position on Indemnification for Securi-
ties Act Liabilities.

228.511 (Item 511) Other Expenses of
Issuance and Distribution.

228.512 (Item 512) Undertakings.
228.601 (Item 601) Exhibits.
228.701 (Item 701) Recent sales of unregis-

tered securities; use of proceeds from
registered securities.
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228.702 (Item 702) Indemnification of Direc-
tors and Officers.

AUTHORITY: 15 U.S.C. 77e, 77f, 77g, 77h, 77j,
77k, 77s, 77z–2, 77aa(25), 77aa(26) 77ddd, 77eee,
77ggg, 77hhh, 77jjj, 77nnn, 77sss, 78l, 78m, 78n,
78o, 78u–5, 78w, 78ll, 80a–8, 80a–29, 80a–30, 80a–
37, 80b–11, unless otherwise noted.

SOURCE: 57 FR 36449, Aug. 13, 1992, unless
otherwise noted.

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE READ IN
CONJUNCTION WITH REGULATION S–T
(PART 232 OF THIS CHAPTER), WHICH
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC
FORMAT. MANY PROVISIONS RELATING
TO THE PREPARATION AND SUBMISSION
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC
FORMAT.

Subpart A—Regulation S–B

§ 228.10 (Item 10) General.
(a) Application of Regulation S–B. Reg-

ulation S–B is the source of disclosure
requirements for ‘‘small business
issuer’’ filings under the Securities Act
of 1933 (the ‘‘Securities Act’’) and the
Securities Exchange Act of 1934 (the
‘‘Exchange Act’’).

(1) Definition of small business issuer. A
small business issuer is defined as a
company that meets all of the fol-
lowing criteria:

(i) has revenues of less than
$25,000,000;

(ii) is a U.S. or Canadian issuer;
(iii) is not an investment company;

and
(iv) if a majority owned subsidiary,

the parent corporation is also a small
business issuer.

Provided however, that an entity is
not a small business issuer if it has a
public float (the aggregate market
value of the issuer’s outstanding voting
and non-voting common equity held by
non-affiliates) of $25,000,000 or more.

NOTE: The public float of a reporting com-
pany shall be computed by use of the price at
which the stock was last sold, or the average
of the bid and asked prices of such stock, on
a date within 60 days prior to the end of its
most recent fiscal year. The public float of a
company filing an initial registration state-
ment under the Exchange Act shall be deter-

mined as of a date within 60 days of the date
the registration statement is filed. In the
case of an initial public offering of securi-
ties, public float shall be computed on the
basis of the number of shares outstanding
prior to the offering and the estimated pub-
lic offering price of the securities.

(2) Entering and Exiting the Small Busi-
ness Disclosure System. (i) A company
that meets the definition of small busi-
ness issuer may use Form SB–2 for reg-
istration of its securities under the Se-
curities Act; Form 10–SB for registra-
tion of its securities under the Ex-
change Act; and Forms 10–KSB and 10–
QSB for its annual and quarterly re-
ports.

(ii) For a non-reporting company en-
tering the disclosure system for the
first time either by filing a registra-
tion statement under the Securities
Act on Form SB–2 or a registration
statement under the Exchange Act on
Form 10–SB, the determination as to
whether a company is a small business
issuer is made with reference to its rev-
enues during its last fiscal year and
public float as of a date within 60 days
of the date the registration statement
is filed. See Note to paragraph (a) of
this Item.

(iii) Once a small business issuer be-
comes a reporting company it will re-
main a small business issuer until it
exceeds the revenue limit or the public
float limit at the end of two consecu-
tive years. For example, if a company
exceeds the revenue limit for two con-
secutive years, it will no longer be con-
sidered a small business. However, if it
exceeds the revenue limit in one year
and the next year exceeds the public
float limit, but not the revenue limit,
it will still be considered a small busi-
ness. See Note to paragraph (a) of this
Item.

(iv) A reporting company that is not
a small business company must meet
the definition of a small business issuer
at the end of two consecutive fiscal
years before it will be considered a
small business issuer for purposes of
using Form SB–2, Form 10–SB, Form
10–KSB and Form 10–QSB. See Note to
paragraph (a) of this Item.

(v) The determination as to the re-
porting category (small business issuer
or other issuer) made for a non-report-
ing company at the time it enters the
disclosure system governs all reports
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relating to the remainder of the fiscal
year. The determination made for a re-
porting company at the end of its fiscal
year governs all reports relating to the
next fiscal year. An issuer may not
change from one category to another
with respect to its reports under the
Exchange Act for a single fiscal year. A
company may, however, choose not to
use a Form SB–2 for a registration
under the Securities Act.

(b) Definitions of terms.
(1) Common Equity—means the small

business issuer’s common stock. If the
small business issuer is a limited part-
nership, the term refers to the equity
interests in the partnership.

(2) Public market—no public market
shall be deemed to exist unless, within
the past 60 business days, both bid and
asked quotations at fixed prices (ex-
cluding ‘‘bid wanted’’ or ‘‘offer want-
ed’’ quotations) have appeared regu-
larly in any established quotation sys-
tem on at least half of such business
days. Transactions arranged without
the participation of a broker or dealer
functioning as such are not indicative
of a ‘‘public market.’’

(3) Reporting company—means a com-
pany that is obligated to file periodic
reports with the Securities and Ex-
change Commission under section 15(d)
or 13(a) of the Exchange Act.

(4) Small business issuer—refers to the
issuer and all of its consolidated sub-
sidiaries.

(c) Preparing the disclosure document.
(1) The purpose of a disclosure docu-
ment is to inform investors. Hence, in-
formation should be presented in a
clear, concise and understandable fash-
ion. Avoid unnecessary details, repeti-
tion or the use of technical language.
The responses to the items of this Reg-
ulation should be brief and to the
point.

(2) Small business issuers should con-
sult the General Rules and Regulations
under the Securities Act and Exchange
Act for requirements concerning the
preparation and filing of documents.
Small business issuers should be aware
that there are special rules concerning
such matters as the kind and size of
paper that is allowed and how filings
should be bound. These special rules
are located in Regulation C of the Se-
curities Act (17 CFR 230.400 et seq.) and

in Regulation 12B of the Exchange Act
(17 CFR 240.12b–1 et seq.).

(d) Commission policy on projections.
The Commission encourages the use of
management’s projections of future
economic performance that have a rea-
sonable basis and are presented in an
appropriate format. The guidelines
below set forth the Commission’s views
on important factors to be considered
in preparing and disclosing such projec-
tions. (See also 17 CFR 230.175 and
240.3b–6).

(1) Basis for projections. Management
has the option to present in Commis-
sion filings its good faith assessment of
a small business issuer’s future per-
formance. Management, however, must
have a reasonable basis for such an as-
sessment. An outside review of man-
agement’s projections may furnish ad-
ditional support in this regard. If man-
agement decides to include a report of
such a review in a Commission filing, it
should also disclose the qualifications
of the reviewer, the extent of the re-
view, the relationship between the re-
viewer and the registrant, and other
material factors concerning the proc-
ess by which any outside review was
sought or obtained. Moreover, in the
case of a registration statement under
the Securities Act, the reviewer would
be deemed an expert and an appro-
priate consent must be filed with the
registration statement.

(2) Format for projections. Tradition-
ally, projections have been given for
three financial items generally consid-
ered to be of primary importance to in-
vestors (revenues, net income (loss)
and earnings (loss) per share), projec-
tion information need not necessarily
be limited to these three items. How-
ever, management should take care to
assure that the choice of items pro-
jected is not susceptible to misleading
inferences through selective projection
of only favorable items. It generally
would be misleading to present sales or
revenue projections without one of the
foregoing measures of income. The pe-
riod that appropriately may be covered
by a projection depends to a large ex-
tent on the particular circumstances of
the company involved. For certain
companies in certain industries, a pro-
jection covering a two or three year pe-
riod may be entirely reasonable. Other
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companies may not have a reasonable
basis for projections beyond the cur-
rent year.

(3) Investor understanding. Disclosures
accompanying the projections should
facilitate investor understanding of the
basis for and limitations of projections.
The Commission believes that investor
understanding would be enhanced by
disclosure of the assumptions which in
management’s opinion are most sig-
nificant to the projections or are the
key factors upon which the financial
results of the enterprise depend and en-
courages disclosure of assumptions in a
manner that will provide a frame-work
for analysis of the projection. Manage-
ment also should consider whether dis-
closure of the accuracy or inaccuracy
of previous projections would provide
investors with important insights into
the limitations of projections.

(e) Commission policy on security rat-
ings. In view of the importance of secu-
rity ratings (‘‘ratings’’) to investors
and the marketplace, the Commission
permits small business issuers to dis-
close ratings assigned by rating organi-
zations to classes of debt securities,
convertible debt securities and pre-
ferred stock in registration statements
and periodic reports. In addition, the
Commission permits, disclosure of rat-
ings assigned by any nationally recog-
nized statistical rating organizations
(‘‘NRSROs’’) in certain communica-
tions deemed not to be a prospectus
(‘‘tombstone advertisements’’). Below
are the Commission’s views on impor-
tant matters to be considered in dis-
closing security ratings.

(1)(i) If a small business issuer in-
cludes in a filing any rating(s) assigned
to a class of securities, it should con-
sider including any other rating as-
signed by a different NRSRO that is
materially different. A statement that
a security rating is not a recommenda-
tion to buy, sell or hold securities and
that it may be subject to revision or
withdrawal at any time by the assign-
ing rating organization should also be
included.

(ii)(A) If the rating is included in a
filing under the Securities Act, the
written consent of any rating organiza-
tion that is not a NRSRO whose rating
is included should be filed. The consent
of any NRSRO is not required. (See

Rule 436(g) under the Securities Act
(§ 230.436(g) of this chapter.)

(B) If a change in a rating already in-
cluded is available before effectiveness
of the registration statement, the
small business issuer should consider
including such rating change in the
prospectus. If the rating change is ma-
terial, consideration should be given to
recirculating the preliminary pro-
spectus.

(C) If a materially different addi-
tional NRSRO rating or a material
change in a rating already included be-
comes available during any period in
which offers or sales are being made,
the small business issuer should con-
sider disclosing this information in a
sticker to the prospectus.

(iii) If there is a material change in
the rating(s) assigned by any NRSRO(s)
to any outstanding class(es) of securi-
ties of a reporting company, the reg-
istrant should consider filing a report
on Form 8–K (§ 249.308 of this chapter)
or other appropriate report under the
Exchange Act disclosing such rating
change.

(2) [Reserved]
(f) Incorporation by Reference. Where

rules, regulations, or instructions to
forms of the Commission permit incor-
poration by reference, a document may
be so incorporated by reference to the
specific document and to the prior fil-
ing or submission in which such docu-
ment was physically filed or submitted.
Except where a registrant or issuer is
expressly required to incorporate a
document or documents by reference,
reference may not be made to any doc-
ument which incorporates another doc-
ument by reference if the pertinent
portion of the document containing the
information or financial statements to
be incorporated by reference includes
an incorporation by reference to an-
other document. No document on file
with the Commission for more than
five years may be incorporated by ref-
erence except:

(1) Documents contained in registra-
tion statements, which may be incor-
porated by reference as long as the reg-
istrant has a reporting requirement
with the Commission; or
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(2) Documents that the registrant
specifically identifies by physical loca-
tion by SEC file number reference, pro-
vided such materials have not been dis-
posed of by the Commission pursuant
to its Records Control Schedule (17
CFR 200.80f).

(g) Quantitative and qualitative disclo-
sures about market risk. The safe harbor
provision included in paragraph (d) of
Item 305 of Regulation S–K (§ 229.305(d)
of this chapter) shall apply to informa-
tion required by Item 305 of Regulation
S–K (§ 229.305 of this chapter) that is
voluntarily provided by or on behalf of
a small business issuer as defined in
Rule 12b–2 of the Exchange Act.

NOTE TO PARAGRAPH (G): Such small busi-
ness issuers are not required to provide the
information required by Item 305 of Regula-
tion S–K.

[57 FR 36449, Aug. 13, 1992, as amended at 60
FR 32824, June 23, 1995; 62 FR 6064, Feb. 10,
1997; 62 FR 26388, May 14, 1997]

§ 228.101 (Item 101) Description of
Business.

(a) Business Development. Describe the
development of the small business
issuer during the last three years. If
the small business issuer has not been
in business for three years, give the
same information for predecessor(s) of
the small business issuer if there are
any. This business development de-
scription should include:

(1) Form and year of organization;
(2) Any bankruptcy, receivership or

similar proceeding; and
(3) Any material reclassification,

merger, consolidation, or purchase or
sale of a significant amount of assets
not in the ordinary course of business.

(b) Business of Issuer. Briefly describe
the business and include, to the extent
material to an understanding of the
issuer:

(1) Principal products or services and
their markets;

(2) Distribution methods of the prod-
ucts or services;

(3) Status of any publicly announced
new product or service;

(4) Competitive business conditions
and the small business issuer’s com-
petitive position in the industry and
methods of competition;

(5) Sources and availability of raw
materials and the names of principal
suppliers;

(6) Dependence on one or a few major
customers;

(7) Patents, trademarks, licenses,
franchises, concessions, royalty agree-
ments or labor contracts, including du-
ration;

(8) Need for any government approval
of principal products or services. If
government approval is necessary and
the small business issuer has not yet
received that approval, discuss the sta-
tus of the approval within the govern-
ment approval process;

(9) Effect of existing or probable gov-
ernmental regulations on the business;

(10) Estimate of the amount spent
during each of the last two fiscal years
on research and development activi-
ties, and if applicable the extent to
which the cost of such activities are
borne directly by customers;

(11) Costs and effects of compliance
with environmental laws (federal, state
and local); and

(12) Number of total employees and
number of full time employees.

(c) Reports to security holders. Disclose
the following in any registration state-
ment you file under the Securities Act
of 1933:

(1) If you are not required to deliver
an annual report to security holders,
whether you will voluntarily send an
annual report and whether the report
will include audited financial state-
ments;

(2) Whether you file reports with the
Securities and Exchange Commission.
If you are a reporting company, iden-
tify the reports and other information
you file with the SEC; and

(3) That the public may read and
copy any materials you file with the
SEC at the SEC’s Public Reference
Room at 450 Fifth Street, N.W., Wash-
ington, D.C. 20549. State that the public
may obtain information on the oper-
ation of the Public Reference Room by
calling the SEC at 1–800–SEC–0330. If
you are an electronic filer, state that
the SEC maintains an Internet site
that contains reports, proxy and infor-
mation statements, and other informa-
tion regarding issuers that file elec-
tronically with the SEC and state the
address of that site (http://
www.sec.gov). You are encouraged to
give your Internet address, if available.
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(d) Canadian Issuers. Provide the in-
formation required by Items 101(f)(2)
and 101(g) of Regulation S–K
(§ 229.101(f)(2) and (g)).

[57 FR 36449, Aug. 13, 1992, as amended at 63
FR 6379, Feb. 6, 1998]

§ 228.102 (Item 102) Description of
Property.

(a) Give the location of the principal
plants and other property of the small
business issuer and describe the condi-
tion of the property. If the small busi-
ness issuer does not have complete
ownership of the property, for example,
others also own the property or there
is a mortgage or lien on the property,
describe the limitations on the owner-
ship.

Instructions to Item 102(a): 1. Small business
issuers engaged in significant mining oper-
ations also should provide the information in
Guide 7 (§ 229.801(g) and § 229.802(g) of this
chapter).

2. Small business issuers engaged in oil and
gas producing activities also should provide
the information in Guide 2 (§ 229.801(b) and
§ 229.802(b) of this chapter).

3. Small business issuers engaged in real
estate activities should, in addition to Guide
5 (§ 229.801(e) of this chapter) provide re-
sponses to the following Items:

(b) Investment policies. Describe the
policy of the small business issuer with
respect to each of the following types
of investments. State whether there
are any limitations on the percentage
of assets which may be invested in any
one investment, or type of investment,
and indicate whether such policy may
be changed without a vote of security
holders. State whether it is the small
business issuer’s policy to acquire as-
sets primarily for possible capital gain
or primarily for income.

(1) Investments in real estate or inter-
ests in real estate. Indicate the types of
real estate in which the small business
issuer may invest, for example, office
or apartment buildings, shopping cen-
ters, industrial or commercial prop-
erties, special purpose buildings and
undeveloped acreage, and the geo-
graphic area(s) of these properties.
Briefly describe the method, or pro-
posed method, of operating and financ-
ing these properties. Indicate any limi-
tations on the number or amount of

mortgages which may be placed on any
one piece of property.

(2) Investments in real estate mortgages.
Indicate the types of mortgages, for ex-
ample, first or second mortgages, and
the types of properties subject to mort-
gages in which the small business
issuer intends to invest, for example,
single family dwellings, apartment
buildings, office buildings, unimproved
land, and the nature of any guarantees
or insurance. Describe each type of
mortgage activity in which the small
business issuer intends to engage such
as originating, servicing and
warehousing, and the portfolio turn-
over policy.

(3) Securities of or interests in persons
primarily engaged in real estate activities.
Indicate the types of securities in
which the small business issuer may
invest, for example, common stock, in-
terest in real estate investment trusts,
partnership interests. Indicate the pri-
mary activities of persons in which the
small business issuer will invest, such
as mortgage sales, investments in de-
veloped or undeveloped properties and
state the investment policies of such
persons.

(c) Description of real estate and oper-
ating data. This information shall be
furnished separately for each property
the book value of which amounts to
ten percent or more of the total assets
of the small business issuer and its
consolidated subsidiaries for the last
fiscal year. With respect to other prop-
erties, the information shall be given
by such classes or groups and in such
detail as will reasonably convey the in-
formation required.

(1) Describe the general character
and location of all materially impor-
tant properties held or intended to be
acquired by or leased to the small busi-
ness issuer and describe the present or
proposed use of such properties and
their suitability and adequacy for such
use. Properties not yet acquired shall
be identified as such.

(2) State the nature of the small busi-
ness issuer’s title to, or other interest
in such properties and the nature and
amount of all material mortgages,
liens or encumbrances against such
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properties. Disclose the current prin-
cipal amount of each material encum-
brance, interest and amortization pro-
visions, prepayment provisions, matu-
rity date and the balance due at matu-
rity assuming no prepayments.

(3) Outline briefly the principal
terms of any lease of any of such prop-
erties or any option or contract to pur-
chase or sell any of such properties.

(4) Outline briefly any proposed pro-
gram for the renovation, improvement
or development of such properties, in-
cluding the estimated cost thereof and
the method of financing to be used. If
there are no present plans for the im-
provement or development of any un-
improved or undeveloped property, so
state and indicate the purpose for
which the property is to be held or ac-
quired.

(5) Describe the general competitive
conditions to which the properties are
or may be subject.

(6) Include a statement as to wheth-
er, in the opinion of the management
of the small business issuer, the prop-
erties are adequately covered by insur-
ance.

(7) With respect to each improved
property which is separately described,
provide the following in addition to the
above:

(i) Occupancy rate;
(ii) Number of tenants occupying ten

percent or more of the rentable square
footage and principal nature of busi-
ness of each such tenant and the prin-
cipal provisions of each of their leases;

(iii) Principal business, occupations
and professions carried on in, or from
the building;

(iv) The average effective annual
rental per square foot or unit;

(v) Schedule of the lease expirations
for each of the ten years starting with
the year in which the registration
statement is filed, stating:

(A) the number of tenants whose
leases will expire,

(B) the total area in square feet cov-
ered by such leases,

(C) the annual rental represented by
such leases, and

(D) the percentage of gross annual
rental represented by such leases;

(vi) Each of the properties and com-
ponents thereof upon which deprecia-
tion is taken, setting forth the:

(A) federal tax basis,
(B) rate,
(C) method, and
(D) life claimed with respect to such

property or component thereof for pur-
poses of depreciation;

(vii) The realty tax rate, annual real-
ty taxes and estimated taxes on any
proposed improvements.

Instruction: If the small business issuer has a
number of properties, the information may
be given in tabular form.

§ 228.103 (Item 103) Legal Proceedings.
(a) If a small business issuer is a

party to any pending legal proceeding
(or its property is the subject of a
pending legal proceeding), give the fol-
lowing information (no information is
necessary as to routine litigation that
is incidental to the business):

(1) Name of court or agency where
proceeding is pending;

(2) Date proceeding began;
(3) Principal parties;
(4) Description of facts underlying

the proceedings; and
(5) Relief sought.
(b) Include the information called for

by paragraphs (a) (1) through (5) of this
Item for any proceeding that a govern-
mental authority is contemplating (if
the small business issuer is aware of
the proceeding).

Instructions to Item 103: 1. A proceeding that
primarily involves a claim for damages does
not need to be described if the amount in-
volved, exclusive of interest and costs, does
not exceed 10% of the current assets of the
small business issuer. If any proceeding pre-
sents the same legal and factual issues as
other proceedings pending or known to be
contemplated, the amount involved in such
other proceedings shall be included in com-
puting such percentage.

2. The following types of proceedings with
respect to the registrant are not ‘‘routine
litigation incidental to the business’’ and,
notwithstanding instruction 1 of this Item,
must be described: bankruptcy, receivership,
or similar proceeding.

3. Any proceeding that involves federal,
state or local environmental laws must be
described if it is material; involves a dam-
ages claim for more than 10% of the current
assets of the issuer; or potentially involves
more than $100,000 in sanctions and a govern-
mental authority is a party.

4. Disclose any material proceeding to
which any director, officer or affiliate of the
issuer, any owner of record or beneficially of
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more than 5% of any class of voting securi-
ties of the small business issuer, or security
holder is a party adverse to the small busi-
ness issuer or has a material interest adverse
to the small business issuer.

§ 228.201 (Item 201) Market for Com-
mon Equity and Related Stock-
holder Matters.

(a) Market information. (1) Identify
the principal market or markets where
the small business issuer’s common eq-
uity is traded. If there is no public
trading market, so state.

(i) If the principal market for the
small business issuer’s common equity
is an exchange, give the high and low
sales prices for each quarter within the
last two fiscal years and any subse-
quent interim period for which finan-
cial statements are required by Item
310(b).

(ii) If the principal market is not an
exchange, give the range of high and
low bid information for the small busi-
ness issuer’s common equity for each
quarter within the last two fiscal years
and any subsequent interim period for
which financial statements are re-
quired by Item 310(b). Show the source
of the high and low bid information. If
over-the-counter market quotations
are provided, also state that the
quotations reflect inter-dealer prices,
without retail mark-up, mark-down or
commission and may not represent ac-
tual transactions.

(2) If the information called for by
paragraph (a) of this Item is being pre-
sented in a registration statement re-
lating to a class of common equity for
which at the time of filing there is no
established public trading market, in-
dicate the amount(s) of common eq-
uity:

(i) that is subject to outstanding op-
tions or warrants to purchase, or secu-
rities convertible into, common equity
of the registrant;

(ii) that could be sold pursuant to
Rule 144 under the Securities Act or
that the registrant has agreed to reg-
ister under the Securities Act for sale
by security holders; or

(iii) that is being or has been pro-
posed to be, publicly offered by the reg-
istrant unless such common equity is
being offered pursuant to an employee
benefit plan (or dividend reinvestment
plan), the offering of which could have

a material effect on the market price
of the registrant’s common equity.

(b) Holders. Give the approximate
number of holders of record of each
class of common equity.

(c) Dividends. (1) Discuss any cash
dividends declared on each class of
common equity for the last two fiscal
years and in any subsequent period for
which financial information is re-
quired.

(2) Describe any restrictions that
limit the ability to pay dividends on
common equity or that are likely to do
so in the future.

Instruction: Canadian issuers should, in addi-
tion to the information called for by this
Item, provide the information in Item
201(a)(1)(iv) of Regulation S–K and Instruc-
tion 4 thereto.

§ 228.202 (Item 202) Description of Se-
curities.

(a) Common or Preferred Stock. (1) If
the small business issuer is offering
common equity, describe any dividend,
voting and preemption rights.

(2) If the small business issuer is of-
fering preferred stock, describe the div-
idend, voting, conversion and liquida-
tion rights as well as redemption or
sinking fund provisions.

(3) Describe any other material
rights of common or preferred stock-
holders.

(4) Describe any provision in the
charter or by-laws that would delay,
defer or prevent a change in control of
the small business issuer.

(b) Debt Securities. (1) If the small
business issuer is offering debt securi-
ties, describe the maturity date, inter-
est rate, conversion or redemption fea-
tures and sinking fund requirements.

(2) Describe all other material provi-
sions giving or limiting the rights of
debtholders. For example, describe sub-
ordination provisions, limitations on
the declaration of dividends, restric-
tions on the issuance of additional
debt, maintenance of asset ratios, etc.

(3) Give the name of any trustee(s)
designated by the indenture and de-
scribe the circumstances under which
the trustee must act on behalf of the
debtholders.

(4) Discuss the tax effects of any se-
curities offered at an ‘‘original issue
discount.’’
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(c) Other Securities To Be Registered. If
the small business issuer is registering
other securities, provide similar infor-
mation concerning the material provi-
sions of those securities.

§ 228.303 (Item 303) Management’s Dis-
cussion and Analysis or Plan of Op-
eration.

Small business issuers that have not
had revenues from operations in each
of the last two fiscal years, or the last
fiscal year and any interim period in
the current fiscal year for which finan-
cial statements are furnished in the
disclosure document, shall provide the
information in paragraph (a) of this
Item. All other issuers shall provide
the information in paragraph (b) of this
Item.

(a) Plan of Operation. (1) Describe the
small business issuer’s plan of oper-
ation for the next twelve months. This
description should include such mat-
ters as:

(i) a discussion of how long the small
business issuer can satisfy its cash re-
quirements and whether it will have to
raise additional funds in the next
twelve months;

(ii) a summary of any product re-
search and development that the small
business issuer will perform for the
term of the plan;

(iii) any expected purchase or sale of
plant and significant equipment; and

(iv) any expected significant changes
in the number of employees.

(2) [Reserved]
(b) Management’s Discussion and Anal-

ysis of Financial Condition and Results of
Operations—(1) Full fiscal years. Discuss
the small business issuer’s financial
condition, changes in financial condi-
tion and results of operations for each
of the last two fiscal years. This dis-
cussion should address the past and fu-
ture financial condition and results of
operation of the small business issuer,
with particular emphasis on the pros-
pects for the future. The discussion
should also address those key variable
and other qualitative and quantitative
factors which are necessary to an un-
derstanding and evaluation of the
small business issuer. If material, the
small business issuer should disclose
the following:

(i) Any known trends, events or un-
certainties that have or are reasonably
likely to have a material impact on the
small business issuer’s short-term or
long-term liquidity;

(ii) Internal and external sources of
liquidity;

(iii) Any material commitments for
capital expenditures and the expected
sources of funds for such expenditures;

(iv) Any known trends, events or un-
certainties that have had or that are
reasonably expected to have a material
impact on the net sales or revenues or
income from continuing operations;

(v) Any significant elements of in-
come or loss that do not arise from the
small business issuer’s continuing op-
erations;

(vi) The causes for any material
changes from period to period in one or
more line items of the small business
issuer’s financial statements; and

(vii) Any seasonal aspects that had a
material effect on the financial condi-
tion or results of operation.

(2) Interim Periods. If the small busi-
ness issuer must include interim finan-
cial statements in the registration
statement or report, provide a com-
parable discussion that will enable the
reader to assess material changes in fi-
nancial condition and results of oper-
ations since the end of the last fiscal
year and for the comparable interim
period in the preceding year.

Instructions to Item 303: 1. The discussion and
analysis shall focus specifically on material
events and uncertainties known to manage-
ment that would cause reported financial in-
formation not to be necessarily indicative of
future operating results or of future finan-
cial condition.

2. Small business issuers are encouraged,
but not required, to supply forward looking
information. This is distinguished from pres-
ently known data which will impact upon fu-
ture operating results, such as known future
increases in costs of labor or materials. This
latter data may be required to be disclosed.

§ 228.304 (Item 304) Changes In and
Disagreements With Accountants on
Accounting and Financial Disclo-
sure.

(a)(1) If, during the small business
issuer’s two most recent fiscal years or
any later interim period, the principal
independent accountant or a signifi-
cant subsidiary’s independent account-
ant on whom the principal accountant
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expressed reliance in its report, re-
signed (or declined to stand for re-elec-
tion) or was dismissed, then the small
business issuer shall state:

(i) Whether the former accountant
resigned, declined to stand for re-elec-
tion or was dismissed and the date;

(ii) Whether the principal account-
ant’s report on the financial state-
ments for either of the past two years
contained an adverse opinion or dis-
claimer of opinion, or was modified as
to uncertainty, audit scope, or ac-
counting principles, and also describe
the nature of each such adverse opin-
ion, disclaimer of opinion or modifica-
tion;

(iii) Whether the decision to change
accountants was recommended or ap-
proved by the board of directors or an
audit or similar committee of the
board of directors; and

(iv)(A) Whether there were any dis-
agreements with the former account-
ant, whether or not resolved, on any
matter of accounting principles or
practices, financial statement disclo-
sure, or auditing scope or procedure,
which, if not resolved to the former ac-
countant’s satisfaction, would have
caused it to make reference to the sub-
ject matter of the disagreement(s) in
connection with its report; or

(B) The following information only if
applicable. Indicate whether the
former accountant advised the small
business issuer that:

(1) internal controls necessary to de-
velop reliable financial statements did
not exist; or

(2) information has come to the at-
tention of the former accountant which
made the accountant unwilling to rely
on management’s representations, or
unwilling to be associated with the fi-
nancial statements prepared by man-
agement; or

(3) the scope of the audit should be
expanded significantly, or information
has come to the accountant’s attention
that the accountant has concluded
will, or if further investigated might,
materially impact the fairness or reli-
ability of a previously issued audit re-
port or the underlying financial state-
ments, or the financial statements
issued or to be issued covering the fis-
cal period(s) subsequent to the date of
the most recent audited financial

statements (including information that
might preclude the issuance of an un-
qualified audit report), and the issue
was not resolved to the accountant’s
satisfaction prior to its resignation or
dismissal; and

(C) The subject matter of each such
disagreement or event identified in re-
sponse to paragraph (a)(1)(iv) of this
Item;

(D) Whether any committee of the
board of directors, or the board of di-
rectors, discussed the subject matter of
the disagreement with the former ac-
countant; and

(E) Whether the small business issuer
has authorized the former accountant
to respond fully to the inquiries of the
successor accountant concerning the
subject matter of each of such dis-
agreements or events and, if not, de-
scribe the nature of and reason for any
limitation.

(2) If during the period specified in
paragraph (a)(1) of this Item, a new ac-
countant has been engaged as either
the principal accountant to audit the
issuer’s financial statements or as the
auditor of a significant subsidiary and
on whom the principal accountant is
expected to express reliance in its re-
port, identify the new accountant and
the engagement date. Additionally, if
the issuer (or someone on its behalf)
consulted the new accountant regard-
ing:

(i) The application of accounting
principles to a specific completed or
contemplated transaction, or the type
of audit opinion that might be rendered
on the small business issuer’s financial
statements and either written or oral
advice was provided that was an impor-
tant factor considered by the small
business issuer in reaching a decision
as to the accounting, auditing or finan-
cial reporting issue; or

(ii) Any matter that was the subject
of a disagreement or event identified in
response to paragraph (a)(1)(iv) of this
Item, then the small business issuer
shall:

(A) Identify the issues that were the
subjects of those consultations;

(B) Briefly describe the views of the
new accountant given to the small
business issuer and, if written views
were received by the small business
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issuer, file them as an exhibit to the
report or registration statement;

(C) State whether the former ac-
countant was consulted by the small
business issuer regarding any such
issues, and if so, describe the former
accountant’s views; and

(D) Request the new accountant to
review the disclosure required by this
Item before it is filed with the Com-
mission and provide the new account-
ant the opportunity to furnish the
small business issuer with a letter ad-
dressed to the Commission containing
any new information, clarification of
the small business issuer’s expression
of its views, or the respects in which it
does not agree with the statements
made in response to this Item. Any
such letter shall be filed as an exhibit
to the report or registration statement
containing the disclosure required by
this Item.

(3) The small business issuer shall
provide the former accountant with a
copy of the disclosures it is making in
response to this Item no later than the
day that the disclosures are filed with
the Commission. The small business
issuer shall request the former ac-
countant to furnish a letter addressed
to the Commission stating whether it
agrees with the statements made by
the issuer and, if not, stating the re-
spects in which it does not agree. The
small business issuer shall file the let-
ter as an exhibit to the report or reg-
istration statement containing this
disclosure. If the letter is unavailable
at the time of filing, the small business
issuer shall request the former ac-
countant to provide the letter so that
it can be filed with the Commission
within ten business days after the fil-
ing of the report or registration state-
ment. Notwithstanding the ten busi-
ness day period, the letter shall be filed
within two business days of receipt.
The former accountant may provide an
interim letter highlighting specific
areas of concern and indicating that a
more detailed letter will be forth-
coming within the ten business day pe-
riod noted above. The interim letter, if
any, shall be filed with the report or
registration statement or by amend-
ment within two business days of re-
ceipt.

(b) If the conditions in paragraphs
(b)(1) through (b)(3) of this Item exist,
the small business issuer shall describe
the nature of the disagreement or
event and the effect on the financial
statements if the method had been fol-
lowed which the former accountants
apparently would have concluded was
required (unless that method ceases to
be generally accepted because of au-
thoritative standards or interpreta-
tions issued after the disagreement or
event):

(1) In connection with a change in ac-
countants subject to paragraph (a) of
this Item, there was any disagreement
or event as described in paragraph
(a)(1)(iv) of this Item;

(2) During the fiscal year in which
the change in accountants took place
or during the later fiscal year, there
have been any transactions or events
similar to those involved in such dis-
agreement or event; and

(3) Such transactions or events were
material and were accounted for or dis-
closed in a manner different from that
which the former accountants appar-
ently would have concluded was
required.

Instructions to Item 304: 1. The disclosure
called for by paragraph (a) of this Item need
not be provided if it has been previously re-
ported as that term is defined in Rule 12b–2
under the Exchange Act (§ 240.12b–2); the dis-
closure called for by paragraph (a) of this
Item must be provided, however, notwith-
standing prior disclosure, if required pursu-
ant to Item 9 of Schedule 14A (§ 249.14a–101 et
seq.). The disclosure called for by paragraph
(b) of this Item must be furnished, where re-
quired, notwithstanding any prior disclosure
about accountant changes or disagreements.

2. When disclosure is required by paragraph
(a) of this Item in an annual report to secu-
rity holders pursuant to Rule 14a–3 or Rule
14c–3 (§ 240.14a–3 or 240.14c–3 of this chapter),
or in a proxy or information statement filed
pursuant to the requirements of Schedule
14A (§ 240.14a–101 et seq.) or 14C (§ 240.14c–101 et
seq.), in lieu of a letter pursuant to para-
graph (a)(2)(ii)(D) or (a)(3) of this Item, be-
fore filing such materials with or furnishing
such materials to the Commission, the small
business issuer shall furnish the disclosure
required by paragraph (a) of this Item to
each accountant who was engaged during the
period set forth in paragraph (a) of this Item.
If any such accountant believes that the
statements made in response to paragraph
(a) of this Item are incorrect or incomplete,
it may present its views in a brief statement,
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ordinarily expected not to exceed 200 words,
to be included in the annual report or proxy
or information statement. This statement
shall be submitted to the small business
issuer within ten business days of the date
the accountant receives the small business
issuer’s disclosure. Further, unless the writ-
ten views of the newly engaged accountant
required to be filed as an exhibit by para-
graph (a)(2)(ii)(D) of this Item have been pre-
viously filed with the Commission, the small
business issuer shall file a Form 8–K (17 CFR
249.308 of this chapter) along with the annual
report or proxy or information statement for
the purpose of filing the written views as ex-
hibits.

3. The information required by this Item
need not be provided for a company being ac-
quired by the small business issuer if such
acquiree has not been subject to the filing
requirements of either section 13(a) or 15(d)
of the Exchange Act, or, because of section
12(i) of the Exchange Act, has not furnished
an annual report to security holders pursu-
ant to Rule 14a–3 or Rule 14c–3 (§ 240.14a–3 or
240.14c–3 of this chapter) for its latest fiscal
year.

4. In determining whether any disagree-
ment or reportable event has occurred, an
oral communication from the engagement
partner or another person responsible for
rendering the accounting firm’s opinion (or
their designee) will generally suffice as the
accountant advising the small business
issuer of a reportable event or as a state-
ment of a disagreement at the ‘‘decision-
making level’’ within the accounting firm
and require disclosure under this Item.

§ 228.305 [Reserved]

§ 228.306 (Item 306) Audit committee
report.

(a) The audit committee must state
whether:

(1) The audit committee has reviewed
and discussed the audited financial
statements with management;

(2) The audit committee has dis-
cussed with the independent auditors
the matters required to be discussed by
SAS 61, as may be modified or supple-
mented;

(3) The audit committee has received
the written disclosures and the letter
from the independent accountants re-
quired by Independence Standards
Board Standard No. 1 (Independence
Standards Board Standard No. 1, Inde-
pendence Discussions with Audit Commit-
tees), as may be modified or supple-
mented, and has discussed with the
independent accountant the inde-

pendent accountant’s independence;
and

(4) Based on the review and discus-
sions referred to in paragraphs (a)(1)
through (a)(3) of this Item, the audit
committee recommended to the Board
of Directors that the audited financial
statements be included in the com-
pany’s Annual Report on Form 10–KSB
(17 CFR 249.310b) for the last fiscal year
for filing with the Commission.

(b) The name of each member of the
company’s audit committee (or, in the
absence of an audit committee, the
board committee performing equiva-
lent functions or the entire board of di-
rectors) must appear below the disclo-
sure required by this Item.

(c) The information required by para-
graphs (a) and (b) of this Item shall not
be deemed to be ‘‘soliciting material,’’
or to be ‘‘filed’’ with the Commission
or subject to Regulation 14A or 14C (17
CFR 240.14a–1 et seq. or 240.14c–1 et seq.),
other than as provided in this Item, or
to the liabilities of section 18 of the Ex-
change Act (15 U.S.C. 78r), except to
the extent that the company specifi-
cally requests that the information be
treated as soliciting material or spe-
cifically incorporates it by reference
into a document filed under the Securi-
ties Act or the Exchange Act.

(d) The information required by para-
graphs (a) and (b) of this Item need not
be provided in any filings other than a
registrant proxy or information state-
ment relating to an annual meeting of
security holders at which directors are
to be elected (or special meeting or
written consents in lieu of such meet-
ing). Such information will not be
deemed to be incorporated by reference
into any filing under the Securities Act
or the Exchange Act, except to the ex-
tent that the registrant specifically in-
corporates it by reference.

[64 FR 73401, Dec. 30, 1999]

§ 228.310 (Item 310) Financial State-
ments.

NOTES: 1. Financial statements of a small
business issuer, its predecessors or any busi-
nesses to which the small business issuer is
a successor shall be prepared in accordance
with generally accepted accounting prin-
ciples in the United States.

2. Regulation S–X (17 CFR 210.1 through
210.12) Form and Content of and Require-
ments for Financial Statements shall not
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apply to the preparation of such financial
statements, except that the report and quali-
fications of the independent accountant shall
comply with the requirements of Article 2 of
Regulation S–X (17 CFR 210.2), Item 8.A of
Form 20–F (17 CFR 249.220f) and Article 3–20
of Regulation S–X (17 CFR 210.3–20) shall
apply to financial statements of foreign pri-
vate issuers, the description of accounting
policies shall comply with Article 4–08(n) of
Regulation S–X (17 CFR 210.4–08(n)), and
small business issuers engaged in oil and gas
producing activities shall follow the finan-
cial accounting and reporting standards
specified in Article 4–10 of Regulation S–X
(17 CFR 210.4–10) with respect to such activi-
ties. To the extent that Article 11–01 [17 CFR
210.11–01] (Pro Forma Presentation Require-
ments) offers enhanced guidelines for the
preparation, presentation and disclosure of
pro forma financial information, small busi-
ness issuers may wish to consider these
items. Financial statements of foreign pri-
vate issuers shall be prepared and presented
in accordance with the requirements of Item
18 of Form 20–F except that Item 17 may be
followed for financial statements included in
filings other than registration statements
for offerings of securities unless the only se-
curities being offered are: (a) upon the exer-
cise of outstanding rights granted by the
issuer of the securities to be offered, if such
rights are granted by the issuer of the secu-
rities to be offered, if such rights are granted
on a pro rata basis to all existing securities
holders of the class of securities to which the
rights attach and there is no standby under-
writing in the United States or similar ar-
rangement; or (b) pursuant to a dividend or
interest reinvestment plan; or (c) upon the
conversion of outstanding convertible securi-
ties or upon the exercise of outstanding
transferrable warrants issued by the issuer
of the securities being offered, or by an affil-
iate of such issuer.

3. Financial statements for a subsidiary of
a small business issuer that issues securities
guaranteed by the small business issuer or
guarantees securities issued by the small
business issuer must be presented as required
by Rule 3–10 of Regulation S–X (17 CFR 210.3–
10), except that the periods presented are
those required by paragraph (a) of this item.

4. Financial statements for a small busi-
ness issuer’s affiliates whose securities con-
stitute a substantial portion of the collateral
for any class of securities registered or being
registered must be presented as required by
Rule 3–16 of Regulation S–X (17 CFR 210.3–16),
except that the periods presented are those
required by paragraph (a) of this item.

5. The Commission, where consistent with
the protection of investors, may permit the
omission of one or more of the financial
statements or the substitution of appro-
priate statements of comparable character.
The Commission by informal written notice

may require the filing of other financial
statements where necessary or appropriate.

(a) Annual Financial Statements.
Small business issuers shall file an au-
dited balance sheet as of the end of the
most recent fiscal year, or as of a date
within 135 days if the issuers existed
for a period less than one fiscal year,
and audited statements of income, cash
flows and changes in stockholders’ eq-
uity for each of the two fiscal years
preceding the date of such audited bal-
ance sheet (or such shorter period as
the registrant has been in business).

(b) Interim Financial Statements. In-
terim financial statements may be
unaudited; however, prior to filing, in-
terim financial statements included in
quarterly reports on Form 10–QSB (17
CFR 249.308b) must be reviewed by an
independent public accountant using
professional standards and procedures
for conducting such reviews, as estab-
lished by generally accepted auditing
standards, as may be modified or sup-
plemented by the Commission. If, in
any filing, the issuer states that in-
terim financial statements have been
reviewed by an independent public ac-
countant, a report of the accountant
on the review must be filed with the in-
terim financial statements. Interim fi-
nancial statements shall include a bal-
ance sheet as of the end of the issuer’s
most recent fiscal quarter and income
statements and statements of cash
flows for the interim period up to the
date of such balance sheet and the
comparable period of the preceding fis-
cal year.

Instructions to Item 310(b): 1. Where Item 310 is
applicable to a Form 10–QSB (§ 249.308b) and
the interim period is more than one quarter,
income statements must also be provided for
the most recent interim quarter and the
comparable quarter of the preceding fiscal
year.

2. Interim financial statements must in-
clude all adjustments which in the opinion of
management are necessary in order to make
the financial statements not misleading. An
affirmative statement that the financial
statements have been so adjusted must be in-
cluded with the interim financial state-
ments.

(1) Condensed Format. Interim finan-
cial statements may be condensed as
follows:

(i) Balance sheets should include sep-
arate captions for each balance sheet
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component presented in the annual fi-
nancial statements which represents
10% or more of total assets. Cash and
retained earnings should be presented
regardless of relative significance to
total assets. Registrants which present
a classified balance sheet in their an-
nual financial statements should
present totals for current assets and
current liabilities.

(ii) Income statements should in-
clude net sales or gross revenue, each
cost and expense category presented in
the annual financial statements which
exceeds 20% of sales or gross revenues,
provision for income taxes, discon-
tinued operations, extraordinary items
and cumulative effects of changes in
accounting principles or practices. (Fi-
nancial institutions should substitute
net interest income for sales for pur-
poses of determining items to be dis-
closed.) Dividends per share should be
presented.

(iii) Cash flow statements should in-
clude cash flows from operating, in-
vesting and financing activities as well
as cash at the beginning and end of
each period and the increase or de-
crease in such balance.

(iv) Additional line items may be pre-
sented to facilitate the usefulness of
the interim financial statements in-
cluding their comparability with an-
nual financial statements.

(2) Disclosure required and additional
instructions as to Content.—(i) Footnotes.
Footnote and other disclosures should
be provided as needed for fair presen-
tation and to ensure that the financial
statements are not misleading.

(ii) Material Subsequent Events and
Contingencies. Disclosure must be pro-
vided of material subsequent events
and material contingencies notwith-
standing disclosure in the annual fi-
nancial statements.

(iii) Significant Equity Investees. Sales,
gross profit, net income (loss) from
continuing operations and net income
must be disclosed for equity investees
which constitute 20% or more of a reg-
istrant’s consolidated assets, equity or
income from continuing operations.

(iv) Significant Dispositions and Pur-
chase Business Combinations. If a signifi-
cant disposition or purchase business
combination has occurred during the
most recent interim period and the

transaction required the filing of a
Form 8–K (§ 249.308 of this chapter), pro
forma data must be presented which re-
flects revenue, income from continuing
operations, net income and income per
share for the current interim period
and the corresponding interim period
of the preceding fiscal year as though
the transaction occurred at the begin-
ning of the periods.

(v) Material Accounting Changes. Dis-
closure must be provided of the date
and reasons for any material account-
ing change. The registrant’s inde-
pendent accountant must provide a let-
ter in the first Form 10–QSB (§ 249.308b
of this chapter) filed subsequent to the
change indicating whether or not the
change is to a preferable method. Dis-
closure must be provided of any retro-
active change to prior period financial
statements, including the effect of any
such change on income and income per
share.

(vi) Development Stage Companies. A
registrant in the development stage
must provide cumulative from incep-
tion financial information.

(c) Financial Statements of Businesses
Acquired or to be Acquired. (1) If a busi-
ness combination accounted for as a
‘‘purchase’’ has occurred or is probable,
or if a business combination accounted
for as a ‘‘pooling of interest’’ is prob-
able, financial statements of the busi-
ness acquired or to be acquired shall be
furnished for the periods specified in
paragraph (c)(3) of this Item.

(i) The term ‘‘purchase’’ encompasses
the purchase of an interest in a busi-
ness accounted for by the equity meth-
od.

(ii) Acquisitions of a group of related
businesses that are probable or that
have occurred subsequent to the latest
fiscal year-end for which audited finan-
cial statements of the issuer have been
filed shall be treated as if they are a
single business combination for pur-
poses of this section. The required fi-
nancial statements of related busi-
nesses may be presented on a combined
basis for any periods they are under
common control or management. A
group of businesses are deemed to be
related if:

(A) They are under common control
or management;
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(B) The acquisition of one business is
conditional on the acquisition of each
other business; or

(C) Each acquisition is conditioned
on a single common event.

(iii) Annual financial statements re-
quired by this paragraph (c) shall be
audited. The form and content of the
financial statements shall be in accord-
ance with paragraphs (a) and (b) of this
Item.

(2) The periods for which financial
statements are to be presented are de-
termined by comparison of the most re-
cent annual financial statements of the
business acquired or to be acquired and
the small business issuer’s most recent
annual financial statements filed at or
prior to the date of acquisition to
evaluate each of the following condi-
tions:

(i) Compare the small business
issuer’s investments in and advances to
the acquiree to the total consolidated
assets of the small business issuer as of
the end of the most recently completed
fiscal year. For a proposed business
combination to be accounted for as a
pooling of interests, also compare the
number of common shares exchanged
or to be exchanged by the small busi-
ness issuer to its total common shares
outstanding at the date the combina-
tion is initiated.

(ii) Compare the small business
issuer’s proportionate share of the
total assets (after intercompany elimi-
nations) of the acquiree to the total
consolidated assets of the small busi-
ness issuer as of the end of the most re-
cently completed fiscal year.

(iii) Compare the small business
issuer’s equity in the income from con-
tinuing operations before income taxes,
extraordinary items and cumulative ef-
fect of a change in accounting prin-
ciples of the acquiree to such consoli-
dated income of the small business
issuer for the most recently completed
fiscal year.

Computational note to paragraph (c)(2): For
purposes of making the prescribed income
test the following guidance should be ap-
plied: If income of the small business issuer
and its subsidiaries consolidated for the
most recent fiscal year is at least 10 percent
lower than the average of the income for the
last five fiscal years, such average income
should be substituted for purposes of the
computation. Any loss years should be omit-

ted for purposes of computing average in-
come.

(3)(i) If none of the conditions speci-
fied in paragraph (c)(2) of this Item ex-
ceeds 20%, financial statements are not
required. If any of the conditions ex-
ceed 20%, but none exceeds 40%, finan-
cial statements shall be furnished for
the most recent fiscal year and any in-
terim periods specified in paragraph (b)
of this item. If any of the conditions
exceed 40%, financial statements shall
be furnished for the two most recent
fiscal years and any interim periods
specified in paragraph (b) of this item.

(ii) The separate audited balance
sheet of the acquired business is not re-
quired when the small business issuer’s
most recent audited balance sheet filed
is for a date after the acquisition was
consummated.

(iii) If the aggregate impact of indi-
vidually insignificant businesses ac-
quired since the date of the most re-
cent audited balance sheet filed for the
registrant exceeds 50%, financial state-
ments covering at least the substantial
majority of the businesses acquired
shall be furnished. Such financial
statements shall be for the most recent
fiscal year and any interim periods
specified in paragraph (b) of this Item.

(iv) Registration statements not sub-
ject to the provisions of § 230.419 of this
chapter (Regulation C) and proxy
statements need not include separate
financial statements of the acquired or
to be acquired business if it does not
meet or exceed any of the conditions
specified in paragraph (c)(2) of this
Item at the 50 percent level, and either:

(A) The consummation of the acquisi-
tion has not yet occurred; or

(B) The effective date of the registra-
tion statement, or mailing date in the
case of a proxy statement, is no more
than 74 days after consummation of the
business combination, and the finan-
cial statements have not been filed pre-
viously by the registrant.

(v) An issuer that omits from its ini-
tial registration statement financial
statements of a recently consummated
business combination pursuant to para-
graph (c)(3)(iv) of this section shall fur-
nish those financial statements and
any pro forma information specified by
paragraph (d) of this Item under cover
of Form 8–K (§ 249.308 of this chapter)
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no later than 75 days after consumma-
tion of the acquisition.

(4) If the small business issuer made
a significant business acquisition sub-
sequent to the latest fiscal year end
and filed a report on Form 8–K which
included audited financial statements
of such acquired business for the peri-
ods required by paragraph (c)(3) of this
Item and the pro forma financial infor-
mation required by paragraph (d) of
this Item, the determination of signifi-
cance may be made by using pro forma
amounts for the latest fiscal year in
the report on Form 8–K rather than by
using the historical amounts of the
registrant. The tests may not be made
by ‘‘annualizing’’ data.

(d) Pro Forma Financial Information.
(1) Pro forma information showing the
effects of the acquisition shall be fur-
nished if financial statements of a
business acquired or to be acquired are
presented.

(2) Pro forma statements should be
condensed, in columnar form showing
pro forma adjustments and results and
should include the following:

(i) If the transaction was con-
summated during the most recent fis-
cal year or subsequent interim period,
pro forma statements of income re-
flecting the combined operations of the
entities for the latest fiscal year and
interim period, if any, or;

(ii) If consummation of the trans-
action has occurred or is probable after
the date of the most recent balance
sheet required by paragraph (a) or (b)
of this Item, a pro forma balance sheet
giving effect to the combination as of
the date of the most recent balance
sheet. For a purchase, pro forma state-
ments of income reflecting the com-
bined operations of the entities for the
latest fiscal year and interim period, if
any, and for a pooling of interests, pro
forma statements of income for all pe-
riods for which income statements of
the small business issuer are required.

(e) Real Estate Operations Acquired or
to be Acquired. If, during the period for
which income statements are required,
the small business issuer has acquired
one or more properties which in the ag-
gregate are significant, or since the
date of the latest balance sheet re-
quired by paragraph (a) or (b) of this
Item, has acquired or proposes to ac-

quire one or more properties which in
the aggregate are significant, the fol-
lowing shall be furnished with respect
to such properties:

(1) Audited income statements (not
including earnings per unit) for the two
most recent years, which shall exclude
items not comparable to the proposed
future operations of the property such
as mortgage interest, leasehold rental,
depreciation, corporate expenses and
federal and state income taxes; Pro-
vided, however, That such audited
statements need be presented for only
the most recent fiscal year if:

(i) the property is not acquired from
a related party;

(ii) material factors considered by
the small business issuer in assessing
the property are described with speci-
ficity in the registration statement
with regard to the property, including
source of revenue (including, but not
limited to, competition in the rental
market, comparative rents, occupancy
rates) and expenses (including but not
limited to, utilities, ad valorem tax
rates, maintenance expenses, capital
improvements anticipated); and

(iii) the small business issuer indi-
cates that, after reasonable inquiry, it
is not aware of any material factors re-
lating to the specific property other
than those discussed in response to
paragraph (e)(1)(ii) of this Item that
would cause the reported financial in-
formation not to be necessarily indic-
ative of future operating results.

(2) If the property will be operated by
the small business issuer, a statement
shall be furnished showing the esti-
mated taxable operating results of the
small business issuer based on the most
recent twelve-month period including
such adjustments as can be factually
supported. If the property will be ac-
quired subject to a net lease, the esti-
mated taxable operating results shall
be based on the rent to be paid for the
first year of the lease. In either case,
the estimated amount of cash to be
made available by operations shall be
shown. Disclosure must be provided of
the principal assumptions which have
been made in preparing the statements
of estimated taxable operating results
and cash to be made available by oper-
ations.
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(3) If appropriate under the cir-
cumstances, a table should be provided
which shows, for a limited number of
years, the estimated cash distribution
per unit indicating the portion report-
able as taxable income and the portion
representing a return of capital with
an explanation of annual variations, if
any. If taxable net income per unit will
be greater than the cash available for
distribution per unit, that fact and ap-
proximate year of occurrence shall be
stated, if significant.

(f) Limited Partnerships. (1) Small
business issuers which are limited part-
nerships must provide the balance
sheets of the general partners as de-
scribed in paragraphs (f)(2) through
(f)(4) of this Item.

(2) Where a general partner is a cor-
poration, the audited balance sheet of
the corporation as of the end of its
most recently completed fiscal year
must be filed. Receivables, other than
trade receivables, from affiliates of the
general partner should be deducted
from shareholders’ equity of the gen-
eral partner. Where an affiliate has
committed itself to increase or main-
tain the general partner’s capital, the
audited balance sheet of such affiliate
must also be presented.

(3) Where a general partner is a part-
nership, there shall be filed an audited
balance sheet of such partnership as of
the end of its most recently completed
fiscal year.

(4) Where the general partner is a
natural person, there shall be filed, as
supplemental information, a balance
sheet of such natural person as of a re-
cent date. Such balance sheet need not
be audited. The assets and liabilities
should be carried at estimated fair
market value, with provisions for esti-
mated income taxes on unrealized
gains. The net worth of such general
partner(s), based on such balance
sheet(s), singly or in the aggregate,
shall be disclosed in the registration
statement.

(g) Age of Financial Statements. At the
date of filing, financial statements in-
cluded in filings other than filings on
Form 10–KSB must be not less current
than financial statements which would
be required in Forms 10–KSB and 10–
QSB if such reports were required to be
filed. If required financial statements

are as of a date 135 days or more prior
to the date a registration statement
becomes effective or proxy material is
expected to be mailed, the financial
statements shall be updated to include
financial statements for an interim pe-
riod ending within 135 days of the effec-
tive or expected mailing date. Interim
financial statements should be pre-
pared and presented in accordance with
paragraph (b) of this Item:

(1) When the anticipated effective or
mailing date falls within 45 days after
the end of the fiscal year, the filing
may include financial statements only
as current as the end of the third fiscal
quarter; Provided, however, That if the
audited financial statements for the re-
cently completed fiscal year are avail-
able or become available prior to effec-
tiveness or mailing, they must be in-
cluded in the filing;

(2) If the effective date or anticipated
mailing date falls after 45 days but
within 90 days of the end of the small
business issuer’s fiscal year, the small
business issuer is not required to pro-
vide the audited financial statements
for such year end provided that the fol-
lowing conditions are met:

(i) If the small business issuer is a re-
porting company, all reports due must
have been filed;

(ii) For the most recent fiscal year
for which audited financial statements
are not yet available, the small busi-
ness issuer reasonably and in good
faith expects to report income from
continuing operations before taxes; and

(iii) For at least one of the two fiscal
years immediately preceding the most
recent fiscal year the small business
issuer reported income from continuing
operations before taxes.

[57 FR 36449, Aug. 13, 1992, as amended at 58
FR 26514, May 4, 1993; 61 FR 54515, Oct. 18,
1996; 62 FR 6064, Feb. 10, 1997; 64 FR 53909,
Oct. 5, 1999; 64 FR 73401, Dec. 30, 1999; 65 FR
51710, Aug. 24, 2000]

§ 228.401 (Item 401) Directors, Execu-
tive Officers, Promoters and Con-
trol Persons.

(a) Identify directors and executive offi-
cers. (1) List the names and ages of all
directors and executive officers and all
persons nominated or chosen to become
such;
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(2) List the positions and offices that
each such person held with the small
business issuer;

(3) Give the person’s term of office as
a director and the period during which
the person has served;

(4) Briefly describe the person’s busi-
ness experience during the past five
years; and

(5) If a director, identify other direc-
torships held in reporting companies
naming each company.

(b) Identify Significant Employees. Give
the information specified in paragraph
(a) of this Item for each person who is
not an executive officer but who is ex-
pected by the small business issuer to
make a significant contribution to the
business.

(c) Family relationships. Describe any
family relationships among directors,
executive officers, or persons nomi-
nated or chosen by the small business
issuer to become directors or executive
officers.

(d) Involvement in certain legal pro-
ceedings. Describe any of the following
events that occurred during the past
five years that are material to an eval-
uation of the ability or integrity of any
director, person nominated to become a
director, executive officer, promoter or
control person of the small business
issuer:

(1) Any bankruptcy petition filed by
or against any business of which such
person was a general partner or execu-
tive officer either at the time of the
bankruptcy or within two years prior
to that time;

(2) Any conviction in a criminal pro-
ceeding or being subject to a pending
criminal proceeding (excluding traffic
violations and other minor offenses);

(3) Being subject to any order, judg-
ment, or decree, not subsequently re-
versed, suspended or vacated, of any
court of competent jurisdiction, per-
manently or temporarily enjoining,
barring, suspending or otherwise lim-
iting his involvement in any type of
business, securities or banking activi-
ties; and

(4) Being found by a court of com-
petent jurisdiction (in a civil action),
the Commission or the Commodity Fu-
tures Trading Commission to have vio-
lated a federal or state securities or
commodities law, and the judgment

has not been reversed, suspended, or
vacated.

§ 228.402 (Item 402) Executive com-
pensation.

(a) General—(1) All compensation cov-
ered. This item requires clear, concise
and understandable disclosure of all
plan and non-plan compensation
awarded to, earned by, or paid to the
named executive officers designated
under paragraph (a)(2) of this item, and
directors covered by paragraph (f) of
this item by any person for all services
rendered in all capacities to the reg-
istrant and its subsidiaries, unless oth-
erwise specified in this item. Except as
provided by paragraph (a)(4) of this
item, all such compensation shall be
reported pursuant to this item even if
also called for by another requirement,
including transactions between the
registrant and a third party where the
primary purpose of the transaction is
to furnish compensation to any such
named executive officer or director. No
item reported as compensation for one
fiscal year need be reported as com-
pensation for a subsequent fiscal year.

(2) Persons covered. Disclosure shall
be provided pursuant to this item for
each of the following (the ‘‘named ex-
ecutive officers’’):

(i) All individuals serving as the reg-
istrant’s chief executive officer or act-
ing in a similar capacity during the
last completed fiscal year (‘‘CEO’’), re-
gardless of compensation level;

(ii) The registrant’s four most highly
compensated executive officers other
than the CEO who were serving as ex-
ecutive officers at the end of the last
completed fiscal year; and

(iii) Up to two additional individuals
for whom disclosure would have been
provided pursuant to paragraph
(a)(2)(ii) of this item but for the fact
that the individual was not serving as
an executive officer of the registrant at
the end of the last completed fiscal
year.

Instructions to Item 402(a)(2): 1. Determination
of Most Highly Compensated Executive Officers.
The determination as to which executive of-
ficers are most highly compensated shall be
made by reference to total annual salary and
bonus for the last completed fiscal year (as
required to be disclosed pursuant to para-
graph (b)(2)(iii)(A) and (B) of this item), but
including the dollar value of salary or bonus
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amounts forgone pursuant to Instruction 3 to
paragraph (b)(2)(iii)(A) and (B) of this item,
provided, however, that no disclosure need be
provided for any executive officer, other
than the CEO, whose total annual salary and
bonus, as so determined, does not exceed
$100,000.

2. Inclusion of Executive Officer of Sub-
sidiary. It may be appropriate in certain cir-
cumstances for a registrant to include an ex-
ecutive officer of a subsidiary in the disclo-
sure required by this item. See Rule 3b–7
under the Exchange Act [17 CFR 240.3b–7].

3. Exclusion of Executive Officer due to Un-
usual or Overseas Compensation. It may be ap-
propriate in limited circumstances for a reg-
istrant not to include in the disclosure re-
quired by this item an individual, other than
its CEO, who is one of the registrant’s most
highly compensated executive officers.
Among the factors that should be considered
in determining not to name an individual
are: (a) the distribution or accrual of an un-
usually large amount of cash compensation
(such as a bonus or commission) that is not
part of a recurring arrangement and is un-
likely to continue; and (b) the payment of
amounts of cash compensation relating to
overseas assignments that may be attributed
predominantly to such assignments.

(3) Information for full fiscal year. If
the CEO served in that capacity during
any part of a fiscal year with respect to
which information is required, infor-
mation should be provided as to all of
his or her compensation for the full fis-
cal year. If a named executive officer
(other than the CEO) served as an exec-
utive officer of the registrant (whether
or not in the same position) during any
part of a fiscal year with respect to
which information is required, infor-
mation shall be provided as to all com-
pensation of that individual for the full
fiscal year.

(4) Transactions with third parties re-
ported under item 404. This item in-
cludes transactions between the reg-
istrant and a third party where the pri-
mary purpose of the transaction is to
furnish compensation to a named exec-
utive officer. No information need be
given in response to any paragraph of
this item as to any such third-party
transaction if the transaction has been
reported in response to Item 404 of Reg-
ulation S–B (§ 228.404).

(5) Omission of table or column. A table
or column may be omitted, if there has
been no compensation awarded to,
earned by or paid to any of the named
executives required to be reported in

that table or column in any fiscal year
covered by that table.

(6) Definitions. For purposes of this
item:

(i) The term stock appreciation rights
(SARs) refers to SARs payable in cash
or stock, including SARs payable in
cash or stock at the election of the reg-
istrant or a named executive officer.

(ii) The term plan includes, but is not
limited to, the following: any plan,
contract, authorization or arrange-
ment, whether or not set forth in any
formal documents, pursuant to which
the following may be received: cash,
stock, restricted stock or restricted
stock units, phantom stock, stock op-
tions, SARs, stock options in tandem
with SARs, warrants, convertible secu-
rities, performance units and perform-
ance shares, and similar instruments.
A plan may be applicable to one per-
son. Registrants may omit information
regarding group life, health, hos-
pitalization, medical reimbursement or
relocation plans that do not discrimi-
nate in scope, terms or operation, in
favor of executive officers or directors
of the registrant and that are available
generally to all salaried employees.

(iii) The term long-term incentive plan
means any plan providing compensa-
tion intended to serve as incentive for
performance to occur over a period
longer than one fiscal year, whether
such performance is measured by ref-
erence to financial performance of the
registrant or an affiliate, the reg-
istrant’s stock price, or any other
measure, but excluding restricted
stock, stock option and SAR plans.

(7) Location of specified information.
The information required by paragraph
(h) of this item need not be provided in
any filings other than a registrant
proxy or information statement relat-
ing to an annual meeting of security
holders at which directors are to be
elected (or special meeting or written
consents in lieu of such meeting). Such
information will not be deemed to be
incorporated by reference into any fil-
ing under the Securities Act or the Ex-
change Act, except to the extent that
the registrant specifically incorporates
it by reference.

(b) Summary compensation table—(1)
General. The information specified in
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paragraph (b)(2) of this item, con-
cerning the compensation of the named
executive officers for each of the reg-
istrant’s last three completed fiscal

years, shall be provided in a Summary
Compensation Table, in the tabular
format specified below.
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(2) The Table shall include: (i) The
name and principal position of the ex-
ecutive officer (column (a));

(ii) Fiscal year covered (column (b));
(iii) Annual compensation (columns

(c), (d) and (e)), including:
(A) The dollar value of base salary

(cash and non-cash) earned by the
named executive officer during the fis-
cal year covered (column (c));

(B) The dollar value of bonus (cash
and non-cash) earned by the named ex-
ecutive officer during the fiscal year
covered (column (d)); and

Instructions to Item 402(b)(2)(iii) (A) and (B): 1.
Amounts deferred at the election of a named
executive officer, whether pursuant to a plan
established under section 401(k) of the Inter-
nal Revenue Code [26 U.S.C. 401(k)], or other-
wise, shall be included in the salary column
(column (c)) or bonus column (column (d)),
as appropriate, for the fiscal year in which
earned. If the amount of salary or bonus
earned in a given fiscal year is not calculable
through the latest practicable date, that fact
must be disclosed in a footnote and such
amount must be disclosed in the subsequent
fiscal year in the appropriate column for the
fiscal year in which earned.

2. For stock or any other form of non-cash
compensation, disclose the fair market value
at the time the compensation is awarded,
earned or paid.

3. Registrants need not include in the sal-
ary column (column (c)) or bonus column
(column (d)) any amount of salary or bonus
forgone at the election of a named executive
officer pursuant to a registrant program
under which stock, stock-based or other
forms of non-cash compensation may be re-
ceived by a named executive in lieu of a por-
tion of annual compensation earned in a cov-
ered fiscal year. However, the receipt of any
such form of non-cash compensation in lieu
of salary or bonus earned for a covered fiscal
year must be disclosed in the appropriate
column of the Table corresponding to that
fiscal year (i.e., restricted stock awards (col-
umn (f)); options or SARs (column (g)); all
other compensation (column (i)), or, if made
pursuant to a long-term incentive plan and
therefore not reportable at grant in the
Summary Compensation Table, a footnote
must be added to the salary or bonus column
so disclosing and referring to the Long-Term
Incentive Plan Table (required by paragraph
(e) of this item) where the award is reported.

(C) The dollar value of other annual
compensation not properly categorized
as salary or bonus, as follows (column
(e)):

(1) Perquisites and other personal
benefits, securities or property, unless

the aggregate amount of such com-
pensation is the lesser of either $50,000
or 10% of the total of annual salary and
bonus reported for the named executive
officer in columns (c) and (d);

(2) Above-market or preferential
earnings on restricted stock, options,
SARs or deferred compensation paid
during the fiscal year or payable dur-
ing that period but deferred at the elec-
tion of the named executive officer;

(3) Earnings on long-term incentive
plan compensation paid during the fis-
cal year or payable during that period
but deferred at the election of the
named executive officer;

(4) Amounts reimbursed during the
fiscal year for the payment of taxes;
and

(5) The dollar value of the difference
between the price paid by a named ex-
ecutive officer for any security of the
registrant or its subsidiaries purchased
from the registrant or its subsidiaries
(through deferral of salary or bonus, or
otherwise), and the fair market value
of such security at the date of pur-
chase, unless that discount is available
generally, either to all security holders
or to all salaried employees of the reg-
istrant.

Instructions to Item 402(b)(2)(iii)(C): 1. Each
perquisite or other personal benefit exceed-
ing 25% of the total perquisites and other
personal benefits reported for a named exec-
utive officer must be identified by type and
amount in a footnote or accompanying nar-
rative discussion to column (e).

2. Perquisites and other personal benefits
shall be valued on the basis of the aggregate
incremental cost to the registrant and its
subsidiaries.

3. Interest on deferred or long-term com-
pensation is above-market only if the rate of
interest exceeds 120% of the applicable fed-
eral long-term rate, with compounding (as
prescribed under section 1274(d) of the Inter-
nal Revenue Code, [26 U.S.C. 1274(d)]) at the
rate that corresponds most closely to the
rate under the registrant’s plan at the time
the interest rate or formula is set. In the
event of a discretionary reset of the interest
rate, the requisite calculation must be made
on the basis of the interest rate at the time
of such reset, rather than when originally es-
tablished. Only the above-market portion of
the interest must be included. If the applica-
ble interest rates vary depending upon condi-
tions such as a minimum period of continued
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service, the reported amount should be cal-
culated assuming satisfaction of all condi-
tions to receiving interest at the highest
rate.

4. Dividends (and dividend equivalents) on
restricted stock, options, SARs or deferred
compensation denominated in stock (‘‘de-
ferred stock’’) are preferential only if earned
at a rate higher than dividends on the reg-
istrant’s common stock. Only the pref-
erential portion of the dividends or equiva-
lents must be included.

(iv) Long-term compensation (col-
umns (f), (g) and (h)), including:

(A) The dollar value (net of any con-
sideration paid by the named executive
officer) of any award of restricted
stock, including share units (cal-
culated by multiplying the closing
market price of the registrant’s unre-
stricted stock on the date of grant by
the number of shares awarded) (column
(f));

(B) The sum of the number of securi-
ties underlying stock options granted
(including options that subsequently
have been transferred), with or without
tandem SARs, and the number of free-
standing SARs (column (g)); and

(C) The dollar value of all payouts
pursuant to long-term incentive plans
(‘‘LTIPs’’) as defined in paragraph
(a)(6)(iii) of this item (column (h)).

Instructions to Item 402(b)(2)(iv): 1. Awards of
restricted stock that are subject to perform-
ance-based conditions to vesting, in addition
to lapse of time and/or continued service
with the registrant or a subsidiary, may be
reported as LTIP awards pursuant to para-
graph (e) of this item instead of in column
(f). If this approach is selected, once the re-
stricted stock vests, it must be reported as
an LTIP payout in column (h).

2. The registrant shall, in a footnote to the
Summary Compensation Table (appended to
column (f), if included), disclose:

a. The number and value of the aggregate
restricted stock holdings at the end of the
last completed fiscal year. The value shall be
calculated in the manner specified in para-
graph (b)(2)(iv)(A) of this item using the
value of the registrant’s shares at the end of
the last completed fiscal year;

b. For any restricted stock award reported
in the Summary Compensation Table that
will vest, in whole or in part, in under three
years from the date of grant, the total num-
ber of shares awarded and the vesting sched-
ule; and

c. Whether dividends will be paid on the re-
stricted stock reported in column (f).

3. If at any time during the last completed
fiscal year, the registrant has adjusted or

amended the exercise price of stock options
or freestanding SARs previously awarded to
a named executive officer, whether through
amendment, cancellation or replacement
grants, or any other means (‘‘repriced’’), the
registrant shall include the number of op-
tions or freestanding SARs so repriced as
Stock Options/SARs granted and required to
be reported in column (g).

4. If any specified performance target, goal
or condition to payout was waived with re-
spect to any amount included in LTIP pay-
outs reported in column (h), the registrant
shall so state in a footnote to column (h).

(v) All other compensation for the
covered fiscal year that the registrant
could not properly report in any other
column of the Summary Compensation
Table (column (i)). Any compensation
reported in this column for the last
completed fiscal year shall be identi-
fied and quantified in a footnote. Such
compensation shall include, but not be
limited to:

(A) The amount paid, payable or ac-
crued to any named executive officer
pursuant to a plan or arrangement in
connection with:

(1) The resignation, retirement or
any other termination of such execu-
tive officer’s employment with the reg-
istrant and its subsidiaries; or

(2) A change in control of the reg-
istrant or a change in the executive of-
ficer’s responsibilities following such a
change in control.

(B) The dollar value of above-market
or preferential amounts earned on re-
stricted stock, options, SARs or de-
ferred compensation during the fiscal
year, or calculated with respect to that
period, except that if such amounts are
paid during the period, or payable dur-
ing the period but deferred at the elec-
tion of a named executive officer, this
information shall be reported as Other
Annual Compensation in column (e).
See Instructions 3 and 4 to paragraph
402(b) (2) (iii) (C) of this item;

(C) The dollar value of amounts
earned on long-term incentive plan
compensation during the fiscal year, or
calculated with respect to that period,
except that if such amounts are paid
during that period, or payable during
that period at the election of the
named executive officer, this informa-
tion shall be reported as Other Annual
Compensation in column (e);
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(D) Annual registrant contributions
or other allocations to vested and
unvested defined contribution plans;
and

(E) The dollar value of any insurance
premiums paid by, or on behalf of, the
registrant during the covered fiscal
year with respect to term life insur-
ance for the benefit of a named execu-
tive officer, and, if there is any ar-
rangement or understanding, whether
formal or informal, that such executive
officer has or will receive or be allo-
cated an interest in any cash surrender
value under the insurance policy, ei-
ther:

(1) The full dollar value of the re-
mainder of the premiums paid by, or on
behalf of, the registrant; or

(2) If the premiums will be refunded
to the registrant on termination of the
policy, the dollar value of the benefit
to the executive officer of the remain-
der of the premium paid by, or on be-
half of, the registrant during the fiscal
year. The benefit shall be determined
for the period, projected on an actu-
arial basis, between payment of the
premium and the refund.

Instructions to Item 402(b)(2)(v): 1. LTIP
awards and amounts received on exercise of

options and SARs need not be reported as All
Other Compensation in column (i).

2. Information relating to defined benefit
and actuarial plans need not be reported.

3. Where alternative methods of reporting
are available under paragraph (b) (2) (v) (E)
of this item, the same method should be used
for each of the named executive officers. If
the registrant chooses to change methods
from one year to the next, that fact, and the
reason therefor, should be disclosed in a foot-
note to column (i).

Instruction to Item 402(b): Information with
respect to fiscal years prior to the last com-
pleted fiscal year will not be required if the
registrant was not a reporting company pur-
suant to Section 13(a) or 15(d) of the Ex-
change Act at any time during that year, ex-
cept that the registrant will be required to
provide information for any such year if that
information previously was required to be
provided in response to a Commission filing
requirement.

(c) Option/SAR grants table. (1) The in-
formation specified in paragraph (c)(2)
of this item, concerning individual
grants of stock options (whether or not
in tandem with SARs) and freestanding
SARs (including options and SARs that
subsequently have been transferred)
made during the last completed fiscal
year to each of the named executive of-
ficers shall be provided in the tabular
format specified as follows:

OPTION/SAR GRANTS IN LAST FISCAL YEAR
[Individual Grants]

Name
Number of securities un-

derlying options/SARs
granted (#)

Percent of total options/
SARs granted to employ-

ees in fiscal year

Exercise or base price ($/
Sh) Expiration date

(a) (b) (c) (d) (e)

CEO ............
A ..................
B ..................
C ..................
D ..................

(2) The Table shall include, with re-
spect to each grant:

(i) The name of the executive officer
(column (a));

(ii) number of securities underlying
option/SARs granted (column (b)).

(iii) The percent the grant represents
of total options and SARs granted to
employees during the fiscal year (col-
umn (c));

(iv) The per-share exercise or base
price of the options or SARs granted

(column (d)). If such exercise or base
price is less than the market price of
the underlying security on the date of
grant, a separate, adjoining column
shall be added showing market price on
the date of grant; and

(v) The expiration date of the options
or SARs (column (e)).

Instructions to Item 402(c): 1. If more than one
grant of options and/or freestanding SARs
was made to a named executive officer dur-
ing the last completed fiscal year, a separate
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line should be used to provide disclosure of
each such grant. However, multiple grants
during a single fiscal year may be aggregated
where each grant was made at the same exer-
cise and/or base price and has the same expi-
ration date, and the same performance vest-
ing thresholds, if any. A single grant con-
sisting of options and/or freestanding SARs
shall be reported as separate grants with re-
spect to each tranche with a different exer-
cise and/or base price, performance vesting
threshold, or expiration date.

2. Options or freestanding SARs granted in
connection with an option repricing trans-
action shall be reported in this table. See In-
struction 3 to paragraph (b)(2)(iv) of this
item.

3. Any material term of the grant, includ-
ing but not limited to the date of
exercisability, the number of SARs, perform-
ance units or other instruments granted in
tandem with options, a performance-based
condition to exercisability, a reload feature,
or a tax-reimbursement feature, shall be
footnoted.

4. If the exercise or base price is adjustable
over the term of any option or freestanding
SAR in accordance with any prescribed
standard or formula, including but not lim-
ited to an index or premium price provision,
describe the following, either by footnote to
column (c) or in narrative accompanying the
Table:

(a) The standard or formula; and
(b) Any constant assumption made by the

registrant regarding any adjustment to the
exercise price in calculating the potential
option or SAR value.

5. If any provision of a grant (other than an
antidilution provision) could cause the exer-
cise price to be lowered, registrants must
clearly and fully disclose these provisions
and their potential consequences either by a
footnote or accompanying textual narrative.

6. In determining the grant-date market or
base price of the security underlying options
or freestanding SARs, the registrant may
use either the closing market price per share
of the security, or any other formula pre-
scribed for the security.

(d) Aggregated option/SAR exercises and
fiscal year-end option/SAR Value Table.
(1) The information specified in para-
graph (d)(2) of this item, concerning
each exercise of stock options (or tan-
dem SARs) and freestanding SARs dur-
ing the last completed fiscal year by
each of the named executive officers
and the fiscal year-end value of
unexercised options and SARs, shall be
provided on an aggregated basis in the
tabular format specified below:

AGGREGATED OPTION/SAR EXERCISES IN LAST FISCAL YEAR AND FY-END OPTION/SAR VALUES

Name Shares acquired on exer-
cise (#) Value realized ($)

Number of securities un-
derlying unexercised op-
tions/SARs at FY-end (#)

Exercisable/Unexercisable

Value of unexercised in-
the-money options/SARs

at FY-end ($)
Exercisable/Unexercisable

(a) (b) (c) (d) (e)

CEO ............
A ..................
B ..................
C ..................
D ..................

(2) The table shall include:
(i) The name of the executive officer

(column (a));
(ii) The number of shares received

upon exercise, or, if no shares were re-
ceived, the number of securities with
respect to which the options or SARs
were exercised (column (b));

(iii) The aggregate dollar value real-
ized upon exercise (column (c));

(iv) The total number of securities
underlying unexercised options and
SARs held at the end of the last com-
pleted fiscal year, separately identi-
fying the exercisable and unexercisable
options and SARs (column (d)); and

(v) The aggregate dollar value of in-
the-money, unexercised options and
SARs held at the end of the fiscal year,
separately identifying the exercisable
and unexercisable options and SARs
(column (e)).

Instructions to Item 402(d)(2): 1. Options or
freestanding SARs are in-the-money if the
fair market value of the underlying securi-
ties exceeds the exercise or base price of the
option or SAR. The dollar values in columns
(c) and (e) are calculated by determining the
difference between the fair market value of
the securities underlying the options or
SARs and the exercise or base price of the
options or SARs at exercise or fiscal year-
end, respectively.
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2. In calculating the dollar value realized
upon exercise (column (c)), the value of any
related payment or other consideration pro-
vided (or to be provided) by the registrant to
or on behalf of a named executive officer,
whether in payment of the exercise price or
related taxes, shall not be included. Pay-
ments by the registrant in reimbursement of
tax obligations incurred by a named execu-
tive officer are required to be disclosed in ac-

cordance with paragraph (b)(2)(iii)(C)(4) of
this item.

(e) Long-Term Incentive Plan (‘‘LTIP’’)
awards table. (1) The information speci-
fied in paragraph (e)(2) of this item, re-
garding each award made to a named
executive officer in the last completed
fiscal year under any LTIP, shall be
provided in the tabular format speci-
fied below:

LONG-TERM INCENTIVE PLANS—AWARDS IN LAST FISCAL YEAR

(a) Name
(b) Number of

shares, units or
other rights (#)

(c) Performance or
other period until

maturation or payout

Estimated Future Payouts under Non-Stock Price-Based Plans

(d) Threshold ($ or
#) (e) Target ($ or #) (f) Maximum ($ or #)

CEO
A
B
C
D

(2) The Table shall include: (i) The
name of the executive officer (column
(a));

(ii) The number of shares, units or
other rights awarded under any LTIP,
and, if applicable, the number of shares
underlying any such unit or right (col-
umn (b));

(iii) The performance or other time
period until payout or maturation of
the award (column (c)); and

(iv) For plans not based on stock
price, the dollar value of the estimated
payout, the number of shares to be
awarded as the payout or a range of es-
timated payouts denominated in dol-
lars or number of shares under the
award (threshold, target and maximum
amount) (columns (d) through (f)).

Instructions to Item 402(e): 1. For purposes of
this paragraph, the term ‘‘long-term incen-
tive plan’’ or ‘‘LTIP’’ shall be defined in ac-
cordance with paragraph (a)(6)(iii) of this
item.

2. Describe in a footnote or in narrative
text accompanying this table the material
terms of any award, including a general de-
scription of the formula or criteria to be ap-
plied in determining the amounts payable.
Registrants are not required to disclose any
factor, criterion or performance-related or
other condition to payout or maturation of a
particular award that involves confidential
commercial or business information, disclo-
sure of which would adversely affect the reg-
istrant’s competitive position.

3. Separate disclosure shall be provided in
the Table for each award made to a named

executive officer, accompanied by the infor-
mation specified in Instruction 2 to this
paragraph. If awards are made to a named
executive officer during the fiscal year under
more than one plan, identify the particular
plan under which each such award was made.

4. For column (d), ‘‘threshold’’ refers to the
minimum amount payable for a certain level
of performance under the plan. For column
(e), ‘‘target’’ refers to the amount payable if
the specified performance target(s) are
reached. For column (f), ‘‘maximum’’ refers
to the maximum payout possible under the
plan.

5. In column (e), registrants must provide a
representative amount based on the previous
fiscal year’s performance if the target award
is not determinable.

6. A tandem grant of two instruments, only
one of which is pursuant to a LTIP, need be
reported only in the table applicable to the
other instrument. For example, an option
granted in tandem with a performance share
would be reported only as an option grant,
with the tandem feature noted.

(f) Compensation of directors—(1)
Standard arrangements. Describe any
standard arrangements, stating
amounts, pursuant to which directors
of the registrant are compensated for
any services provided as a director, in-
cluding any additional amounts pay-
able for committee participation or
special assignments.

(2) Other arrangements. Describe any
other arrangements pursuant to which
any director of the registrant was com-
pensated during the registrant’s last
completed fiscal year for any service
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provided as a director, stating the
amount paid and the name of the direc-
tor.

Instruction to Item 402(f)(2): The information
required by paragraph (f)(2) of this item shall
include any arrangement, including con-
sulting contracts, entered into in consider-
ation of the director’s service on the board.
The material terms of any such arrangement
shall be included.

(g) Employment contracts and termi-
nation of employment and change-in-con-
trol arrangements. Describe the terms
and conditions of each of the following
contracts or arrangements:

(1) Any employment contract be-
tween the registrant and a named exec-
utive officer; and

(2) Any compensatory plan or ar-
rangement, including payments to be
received from the registrant, with re-
spect to a named executive officer, if
such plan or arrangement results or
will result from the resignation, retire-
ment or any other termination of such
executive officer’s employment with
the registrant and its subsidiaries or
from a change-in-control of the reg-
istrant or a change in the named exec-
utive officer’s responsibilities fol-
lowing a change-in-control and the
amount involved, including all periodic
payments or installments, exceeds
$100,000.

(h) Report on repricing of options/SARs.
(1) If at any time during the last com-
pleted fiscal year, the registrant, while
a reporting company pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act
[15 U.S.C. 78m(a), 78o(d)], has adjusted
or amended the exercise price of stock
options or SARs previously awarded to
any of the named executive officers,
whether through amendment, cancella-
tion or replacement grants, or any
other means (‘‘repriced’’), the reg-
istrant shall provide the information
specified in paragraph (h)(2) of this
item.

(2) The compensation committee (or
other board committee performing
equivalent functions or, in the absence
of any such committee, the entire
board of directors) shall explain in rea-
sonable detail any such repricing of op-
tions and or SARs held by a named ex-
ecutive officer in the last completed
fiscal year, as well as the basis for each
such repricing.

Instructions to Item 402(h): 1. A replacement
grant is any grant of options or SARs rea-
sonably related to any prior or potential op-
tion or SAR cancellation, whether by an ex-
change of existing options or SARs for op-
tions or SARs with new terms; the grant of
new options or SARs in tandem with pre-
viously granted options or SARs that will
operate to cancel the previously granted op-
tions or SARs upon exercise; repricing of
previously granted options or SARs; or oth-
erwise. If a corresponding original grant was
canceled in a prior year, information about
such grant nevertheless must be disclosed
pursuant to this paragraph.

2. If the replacement grant is not made at
the current market price, describe the terms
of the grant in a footnote or accompanying
textual narrative.

3. This paragraph shall not apply to any re-
pricing occurring through the operation of:

a. A plan formula or mechanism that re-
sults in the periodic adjustment of the op-
tion or SAR exercise or base price;

b. A plan antidilution provision; or
c. A recapitalization or similar transaction

equally affecting all holders of the class of
securities underlying the options or SARs.

[57 FR 48145, Oct. 21, 1992, as amended at 58
FR 63012, Nov. 29, 1993; 64 FR 11115, Mar. 8,
1999]

§ 228.403 (Item 403) Security Owner-
ship of Certain Beneficial Owners
and Management.

(a) Security ownership of certain bene-
ficial owners. Complete the table below
for any person (including any ‘‘group’’)
who is known to the small business
issuer to be the beneficial owner of
more than five percent of any class of
the small business issuer’s voting secu-
rities.

Title of class

Name and
address of
beneficial

owner

Amount and
nature of bene-

ficial owner

Percent of
class

(1) (2) (3) (4)

(b) Security ownership of management.
Furnish the following information, as
of the most recent practicable date, in
substantially the tabular form indi-
cated, as to each class of equity securi-
ties of the registrant or any of its par-
ents or subsidiaries other than direc-
tors’ qualifying shares, beneficially
owned by all directors and nominees,
naming them, each of the named exec-
utive officers as defined in Item
402(a)(2) (§ 228.402(a)(2)), and directors
and executive officers of the registrant
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as a group, without naming them.
Show in column (3) the total number of
shares beneficially owned and in col-
umn (4) the percent of class so owned.
Of the number of shares shown in col-
umn (3), indicate, by footnote or other-
wise, the amount of shares with respect
to which such persons have the right to
acquire beneficial ownership as speci-
fied in § 240.13d––3(d)(1) of this chapter.

Title of class

Name and
address of
beneficial

owner

Amount and
nature of bene-

ficial owner

Percent of
class

(1) (2) (3) (4)

(c) Changes in control. Describe any
arrangements which may result in a
change in control of the small business
issuer.

Instructions to Item 403 1. Of the number of
shares shown in column (3) of paragraphs (a)
and (b) of this Item, state in a footnote the
amount which the listed beneficial owner has
the right to acquire within sixty days, from
options, warrants, rights, conversion privi-
lege or similar obligations.

2. Where persons hold more than 5% of a
class under a voting trust or similar agree-
ment, provide the following:

(a) the title of such securities;
(b) the amount that they hold under the

trust or agreement (if not clear from the
table);

(c) the duration of the agreement;
(d) the names and addresses of the voting

trustees; and
(e) a brief outline of the voting rights and

other powers of the voting trustees under the
trust or agreement.

3. Calculate the percentages on the basis of
the amount of outstanding securities plus,
for each person or group, any securities that
person or group has the right to acquire
within 60 days pursuant to options, warrants,
conversion privileges or other rights.

4. In this Item, a beneficial owner of a secu-
rity means:

(a) Any person who, directly or indirectly,
through any contract, arrangement, under-
standing, relationship or otherwise has or
shares:

(1) Voting power, which includes the power
to vote, or to direct the voting of, such secu-
rity; or

(2) Investment power, which includes the
power to dispose, or to direct the disposition
of, such security.

(b) Any person who, directly or indirectly,
creates or uses a trust, proxy, power of attor-
ney, pooling arrangement or any other con-
tract, arrangement or device with the pur-
pose or effect of divesting such person of ben-

eficial ownership of a security or preventing
the vesting of such beneficial ownership.

5. All securities of the same class bene-
ficially owned by a person, regardless of the
form that such beneficial ownership takes,
shall be totaled in calculating the number of
shares beneficially owned by such person.

6. The small business issuer is responsible
for knowing the contents of any statements
filed with the Commission under section
13(d) or 13(g) of the Exchange Act concerning
the beneficial ownership of securities and
may rely upon the information in such state-
ments unless it knows or has reason to be-
lieve that the information is not complete or
accurate.

7. The term ‘‘group’’ means two or more
persons acting as a partnership, syndicate,
or other group for the purpose of acquiring,
holding or disposing of securities of an
issuer.

8. Where the small business issuer lists
more than one beneficial owner for the same
securities, adequate disclosure should be in-
cluded to avoid confusion.

[57 FR 36449, Aug. 13, 1992, as amended at 57
FR 48150, Oct. 21, 1992]

§ 228.404 (Item 404) Certain Relation-
ships and Related Transactions.

(a) Describe any transaction during
the last two years, or proposed trans-
actions, to which the small business
issuer was or is to be a party, in which
any of the following persons had or is
to have a direct or indirect material
interest. Give the name of the person,
the relationship to the issuer, nature of
the person’s interest in the transaction
and, the amount of such interest:

(1) Any director or executive officer
of the small business issuer;

(2) Any nominee for election as a di-
rector;

(3) Any security holder named in re-
sponse to Item 403 (§ 228.403); and

(4) Any member of the immediate
family (including spouse, parents, chil-
dren, siblings, and in-laws) of any of
the persons in paragraphs (a) (1), (2) or
(3) of this Item.

(b) No information need be included
for any transaction where:

(1) Competitive bids determine the
rates or charges involved in the trans-
action;

(2) The transaction involves services
at rates or charges fixed by law or gov-
ernmental authority;

(3) The transaction involves services
as a bank depositary of funds, transfer
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agent, registrar, trustee under a trust
indenture, or similar services;

(4) The amount involved in the trans-
action or a series of similar trans-
actions does not exceed $60,000; or

(5) The interest of the person arises
solely from the ownership of securities
of the small business issuer and the
person receives no extra or special ben-
efit that was not shared equally (pro
rata) by all holders of securities of the
class.

(c) List all parents of the small busi-
ness issuer showing the basis of control
and as to each parent, the percentage
of voting securities owned or other
basis of control by its immediate par-
ent if any.

(d) Transactions with promoters.
Issuers organized within the past five
years shall:

(1) State the names of the promoters,
the nature and amount of anything of
value (including money, property, con-
tracts, options or rights of any kind)
received or to be received by each pro-
moter, directly or indirectly, from the
issuer and the nature and amount of
any assets, services or other consider-
ation therefore received or to be re-
ceived by the registrant; and

(2) As to any assets acquired or to be
acquired from a promoter, state the
amount at which the assets were ac-
quired or are to be acquired and the
principle followed or to be followed in
determining such amount and identify
the persons making the determination
and their relationship, if any, with the
registrant or any promoter. If the as-
sets were acquired by the promoter
within two years prior to their transfer
to the issuer, also state the cost there-
of to the promoter.

Instructions to Item 404: 1. A person does not
have a material indirect interest in a trans-
action within the meaning of this Item
where:

(a) The interest arises only:
(1) from such person’s position as a direc-

tor of another corporation or organization
(other than a partnership) which is a party
to the transaction and/or

(2) from the total ownership (direct or indi-
rect) by all specified persons of less than a
10% equity interest in another person (other
than a partnership) which is a party to the
transaction;

(b) The interest arises only from such per-
son’s position as a limited partner in a part-
nership in which he and all other specified

persons had an interest of less than 10 per-
cent; or

(c) The interest of such person arises solely
from holding an equity interest (but not a
general partnership interest) or a creditor
interest in another person that is a party to
the transaction and the transaction is not
material to such other person.

2. Include information for any material un-
derwriting discounts and commissions upon
the sale of securities by the small business
issuer where any of the specified persons was
or is to be a principal underwriter or is a
controlling person or member of a firm that
was or is to be a principle underwriter.

3. As to any transaction involving the pur-
chase or sale of assets by or to the small
business issuer otherwise than in the ordi-
nary course of business, state the cost of the
assets to the purchase and if acquired by the
seller within two years before the trans-
action, the cost thereof to the seller.

§ 228.405 (Item 405) Compliance With
Section 16(a) of the Exchange Act.

Every small business issuer that has
a class of equity securities registered
pursuant to Section 12 of the Exchange
Act (15 U.S.C. 78l) shall:

(a) Based solely upon a review of
Forms 3 and 4 (17 CFR 249.103 and
249.104 of this chapter) and amend-
ments thereto furnished to the reg-
istrant under Rule 16a–3(e) (17 CFR
240.16a–3(e) of this chapter) during its
most recent fiscal year and Forms 5
and amendments thereto (§ 249.105 of
this chapter) furnished to the reg-
istrant with respect to its most recent
fiscal year, and any written representa-
tion referred to in paragraph (b)(2)(i) of
this Item:

(1) Under the caption ‘‘Section 16(a)
Beneficial Ownership Reporting Com-
pliance,’’ identify each person who, at
any time during the fiscal year, was a
director, officer, beneficial owner of
more than ten percent of any class of
equity securities of the registrant reg-
istered pursuant to section 12 (‘‘report-
ing person’’) that failed to file on a
timely basis, as disclosed in the above
Forms, reports required by section
16(a) of the Exchange Act during the
most recent fiscal year or prior fiscal
years.

(2) For each such person, set forth
the number of late reports, the number
of transactions that were not reported
on a timely basis, and any known fail-
ure to file a required Form. A known
failure to file would include, but not be
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limited to, a failure to file a Form 3,
which is required of all reporting per-
sons, and a failure to file a Form 5 in
the absence of the written representa-
tion referred to in paragraph (b)(2)(i) of
this section, unless the registrant oth-
erwise knows that no Form 5 is re-
quired.

NOTE: The disclosure requirement is based
on a review of the forms submitted to the
registrant during and with respect to its
most recent fiscal year, as specified above.
Accordingly, a failure to file timely need
only be disclosed once. For example, if in the
most recently concluded fiscal year a report-
ing person filed a Form 4 disclosing a trans-
action that took place in the prior fiscal
year, and should have been reported in that
year, the registrant should disclose that late
filing and transaction pursuant to this Item
for the most recent fiscal year, but not in
material filed with respect to subsequent
years.

(b) With respect to the disclosure re-
quired by paragraph (a) of this Item:

(1) A form received by the registrant
within three calendar days of the re-
quired filing date may be presumed to
have been filed with the Commission
by the required filing date.

(2) If the registrant:
(i) receives a written representation

from the reporting person that no
Form 5 is required; and

(ii) maintains the representation for
two years, making a copy available to
the Commission or its staff upon re-
quest, the registrant need not identify
such reporting person pursuant to
paragraph (a) of this Item as having
failed to file a Form 5 with respect to
that fiscal year.

[57 FR 36449, Aug. 13, 1992, as amended at 61
FR 30391, June 14, 1996]

§ 228.501 (Item 501) Front of registra-
tion statement and front cover of
prospectus.

The small business issuer must fur-
nish the following information in plain
English. See § 230.421(d) of Regulation C
of this chapter.

(a) Limit the outside front cover page
of the prospectus to one page and in-
clude the following information:

(1) The registrant’s name. A foreign
registrant also must give the English
translation of its name;

(2) The title, amount, and description
of securities offered. If the underwriter

has any arrangement with the issuer,
such as an over-allotment option,
under which the underwriter may pur-
chase additional shares in connection
with the offering, indicate that this ar-
rangement exists and state the amount
of additional shares that the under-
writer may purchase under the ar-
rangement;

(3) If there are selling security hold-
ers, a statement to that effect;

(4) Whether any national securities
exchange or the Nasdaq Stock Market
lists the securities offered, naming the
particular market(s), and identifying
the trading symbol(s) for those securi-
ties;

(5) A cross-reference to the risk fac-
tors section, including the page num-
ber where it appears in the prospectus.
Highlight this cross-reference by
prominent type or in another manner;

(6) Any legend or statement required
by the law of any state in which the se-
curities are offered;

(7) A legend that indicates that nei-
ther the Securities and Exchange Com-
mission nor any state securities com-
mission has approved or disapproved of
the securities or passed on the ade-
quacy or accuracy of the disclosures in
the prospectus. Also make clear that
any representation to the contrary is a
criminal offense. You may use one of
the following or other clear, plain lan-
guage:

Example A: Neither the Securities and Ex-
change Commission nor any state securities
commission has approved or disapproved of
these securities or passed upon the adequacy
or accuracy of the prospectus. Any represen-
tation to the contrary is a criminal offense.

Example B: Neither the Securities and Ex-
change Commission nor any state securities
commission has approved or disapproved of
these securities or determined if this pro-
spectus is truthful or complete. Any rep-
resentation to the contrary is a criminal of-
fense.

(8) If you are not a reporting com-
pany and the preliminary prospectus
will be circulated, as applicable:

(i) A bona fide estimate of the range
of the maximum offering price and
maximum number of shares or units of-
fered; or

(ii) A bona fide estimate of the prin-
cipal amount of debt securities offered;
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(9)(i) Name(s) of the lead or man-
aging underwriter(s) and an identifica-
tion of the nature of the underwriting
arrangements;

(ii) If the offering is not made on a
firm commitment basis, a brief descrip-
tion of the underwriting arrangements;

(iii) If you offer the securities on a
best efforts or best efforts minimum/
maximum basis, the date the offering
will end, any minimum purchase re-
quirements, and whether or not there
are any arrangements to place the
funds in an escrow, trust, or similar ac-
count; and

(iv) If you offer the securities for
cash, the price to the public for the se-
curities, the underwriting discounts
and commissions, and proceeds to the
registrant or other persons. Show the
information on both a per share or unit
basis and for the total amount of the
offering. If you make the offering on a
minimum/maximum basis, show this
information based on the total min-
imum and total maximum amount of
the offering. You may present the in-
formation in a table, term sheet for-
mat, or other clear presentation. You
may present the information in any
format that fits the design of the cover
page so long as the information can be
easily read and is not misleading;

(10) If the prospectus will be used be-
fore the effective date of the registra-
tion statement, a prominent statement
that:

(i) The information in the prospectus
will be amended or completed;

(ii) A registration statement relating
to these securities has been filed with
the Securities and Exchange Commis-
sion;

(iii) The securities may not be sold
until the registration statement be-
comes effective; and

(iv) The prospectus is not an offer to
sell the securities and it is not solic-
iting an offer to buy the securities in
any state where offers or sales are not
permitted. You may use the following
or other clear, plain language:

The information in this prospectus is
not complete and may be changed. We
may not sell these securities until the
registration statement filed with the
Securities and Exchange Commission
is effective. This prospectus is not an
offer to sell these securities and it is

not soliciting an offer to buy these se-
curities in any state where the offer or
sale is not permitted.

(11) If you use § 230.430A of this chap-
ter to omit pricing information and the
prospectus is used before you deter-
mine the public offering price, the in-
formation in paragraph (a)(10) of this
section; and

(12) The date of the prospectus.
(b) [Reserved]

[63 FR 6379, Feb. 6, 1998]

§ 228.502 (Item 502) Inside front and
outside back cover pages of pro-
spectus.

The small business issuer must fur-
nish the following information in plain
English. See § 230.421(d) of Regulation C
of this chapter.

(a) Table of contents. On either the in-
side front or outside back cover page of
the prospectus, provide a reasonably
detailed table of contents. It must
show the page number of the various
sections or subdivisions of the pro-
spectus. Include a specific listing of the
risk factors section required by Item
503 of this Regulation S–B (17 CFR
228.503). You must include the table of
contents immediately following the
cover page in any prospectus you de-
liver electronically;

(b) Dealer prospectus delivery obliga-
tion. If applicable to your offering, on
the outside back cover page of the pro-
spectus, advise dealers of their pro-
spectus delivery obligation, including
the expiration date specified by Sec-
tion 4(3) of the Securities Act (15 U.S.C.
77d(3)) and § 230.174 of this chapter. You
may use the following or other clear,
plain language:

DEALER PROSPECTUS DELIVERY OBLIGATION

Until (insert date), all dealers that effect
transactions in these securities, whether or
not participating in this offering, may be re-
quired to deliver a prospectus. This is in ad-
dition to the dealers’ obligation to deliver a
prospectus when acting as underwriters and
with respect to their unsold allotments or
subscriptions.

[63 FR 6380, Feb. 6, 1998]

§ 228.503 (Item 503) Summary informa-
tion and risk factors.

The small business issuer must fur-
nish the following information in plain
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English. See § 230.421(d) of Regulation C
of this chapter.

(a) Summary. Provide a summary of
the information in the prospectus
where the length or complexity of the
prospectus makes a summary useful.
The summary should be brief. The sum-
mary should not contain, and is not re-
quired to contain, all of the detailed in-
formation in the prospectus. If you pro-
vide summary business or financial in-
formation, even if you do not caption it
as a summary, you still must provide
that information in plain English.

Instruction to paragraph 503(a): The summary
should not merely repeat the text of the pro-
spectus but should provide a brief overview
of the key aspects of the offering. Carefully
consider and identify those aspects of the of-
fering that are the most significant and de-
termine how best to highlight those points
in clear, plain language.

(b) Address and phone number. In-
clude, either on the cover page or in
the summary section of the prospectus,
the complete mailing address and tele-
phone number of your principal execu-
tive offices.

(c) Risk factors. (1) Discuss in a sec-
tion captioned ‘‘Risk Factors’’ any fac-
tors that make the offering speculative
or risky. The factors may include,
among other things, the following:

(i) Your lack of an operating history;
(ii) Your lack of recent profits from

operations;
(iii) Your poor financial position;
(iv) Your business or proposed busi-

ness; or
(v) The lack of a market for your

common equity securities.
(2) The risk factor discussion must

immediately follow the summary sec-
tion. If you do not include a summary
section, the risk factor discussion must
immediately follow the cover page or
the pricing information that imme-
diately follows the cover page. Pricing
information means price and price-re-
lated information that you may omit
from the prospectus in an effective reg-
istration statement based on
§ 230.430A(a) of this chapter.

[63 FR 6380, Feb. 6, 1998]

§ 228.504 (Item 504) Use of Proceeds.
State how the net proceeds of the of-

fering will be used, indicating the
amount to be used for each purpose and

the priority of each purpose, if all of
the securities are not sold. If all or a
substantial part of the proceeds are not
allocated for a specific purpose, so
state and discuss the principal reasons
for the offering.

Instructions to Item 504: 1. If a material
amount of proceeds will discharge debt, state
the interest rate and maturity. If that debt
was incurred within one year, describe the
use of the proceeds of that debt other than
short-term borrowings used for working cap-
ital.

2. If any material amount of the proceeds
is to be used to acquire assets or finance the
acquisitions of other businesses, describe the
assets or businesses and identify the persons
from whom they will be bought. State the
cost of the assets and, where such assets are
to be acquired from affiliates of the small
business issuer or their associates, give the
names of the persons from whom they are to
be acquired and set forth the principle fol-
lowed in determining the cost to the small
business issuer.

§ 228.505 (Item 505) Determination of
Offering Price.

(a) If there is no established public
market for the common equity being
registered or if there is a significant
difference between the offering price
and the market price of the stock, give
the factors that were considered in de-
termining the offering price.

(b) If warrants, rights and convert-
ible securities are being registered and
there is no public market for the un-
derlying securities, describe the factors
considered in determining the exercise
or conversion price.

§ 228.506 (Item 506) Dilution.
(a) If the small business issuer is not

a reporting company and is selling
common equity at a price significantly
more than the price paid by officers, di-
rectors, promoters and affiliated per-
sons for common equity purchased by
them during the past five years (or
which they have rights to purchase),
compare these prices.

(b) If paragraph (a) of this Item ap-
plies and the issuer had losses in each
of its last three fiscal years, or since
its inception, whichever period is
shorter, and there is a material dilu-
tion of the purchasers’ equity interest,
disclose the following:

(1) The net tangible book value per
share before and after the distribution;
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(2) The amount of the increase in
such net tangible book value per share
attributable to the cash payments
made by purchasers of the shares being
offered; and

(3) The amount of the immediate di-
lution from the public offering price
which will be absorbed by such pur-
chasers.

§ 228.507 (Item 507) Selling Security
Holders.

If security holders of a small business
issuer is offering securities, name each
selling security holder, state any posi-
tion, office, or other material relation-
ship which the selling security holder
has had within the past three years
with the small business issuer or any of
its predecessors or affiliates, and state
the amount of securities of the class
owned by such security holder before
the offering, the amount to be offered
for the security holder’s account, the
amount and (if one percent or more)
the percentage of the class to be owned
by such security holder after the offer-
ing is complete.

Instruction: Responses to this item may be
combined with disclosure in response to Item
403.

§ 228.508 (Item 508) Plan of Distribu-
tion.

(a) Underwriters and underwriting obli-
gations. If the securities are to be of-
fered through underwriters, name the
principal underwriters, and state the
respective amounts underwritten. Iden-
tify each such underwriter having a
material relationship with the small
business issuer and state the nature of
the relationship. State the nature of
the obligation of the underwriter(s) to
take the securities, i.e., firm commit-
ment, best efforts. The small business
issuer must disclose the offering ex-
penses specified in Item 511 of this Reg-
ulation S–B (17 CFR 228.511). If there is
an arrangement under which the un-
derwriter may purchase additional
shares in connection with the offering,
such as an over-allotment option, de-
scribe that arrangement and disclose
information on the total offering price,
underwriting discounts and commis-
sions, and total proceeds assuming the
underwriter purchases all of the shares
subject to that arrangement.

(b) New underwriters. Describe the
business experience of managing or
principal underwriters that have been
in business less than three years, state
their principal business function and
identify any material relationships be-
tween the promoters of the issuer and
the underwriter(s). This information
need not be given if:

(1) The issuer is a reporting company;
and

(2) An offering has no material risks.
(c) Other distributions. Outline briefly

the plan of distribution of any securi-
ties to be registered that are to be of-
fered otherwise than through under-
writers.

(d) Underwriter’s representative on the
board of directors. Describe any arrange-
ment whereby the underwriter has the
right to designate or nominate a mem-
ber or members of the board of direc-
tors of the small business issuer. Iden-
tify any director so designated or nom-
inated and indicate any relationship
with the small business issuer.

(e) Indemnification of underwriters. If
the underwriting agreement provides
for indemnification by the small busi-
ness issuer of the underwriters or their
controlling persons against any liabil-
ity arising under the Securities Act,
furnish a brief description of such in-
demnification provisions.

(f) Dealers’ compensation. State briefly
the discounts and commissions to be
allowed or paid to dealers, including all
cash, securities, contracts or other
considerations to be received by any
dealer in connection with the sale of
the securities.

(g) Finders. Identify any finder and
describe the nature of any material re-
lationship between such finder and the
small business issuer or associates or
affiliates of the small business issuer.

(h) Discretionary accounts. If the small
business issuer is not a reporting com-
pany, identify any principal under-
writer that intends to sell to any dis-
cretionary accounts and include an es-
timate of the amount of securities so
intended to be sold. The response to
this paragraph shall be contained in a
pre-effective amendment which shall
be circulated if the information is not
available when the registration state-
ment is filed.
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(i) Passive market making. If the un-
derwriters or any selling group mem-
bers intend to engage in passive mar-
ket making transactions as permitted
by Rule 103 of Regulation M (§ 242.103 of
this chapter), indicate such intention
and briefly describe passive market
making.

(j) Stabilization and other transactions.
(1) Briefly describe any transaction
that the underwriter intends to con-
duct during the offering that stabilizes,
maintains, or otherwise affects the
market price of the offered securities.
Include information on stabilizing
transactions, syndicate short covering
transactions, penalty bids, or any
other transaction that affects the of-
fered security’s price. Describe the na-
ture of the transactions clearly and ex-
plain how the transactions affect the
offered security’s price. Identify the
exchange or other market on which
these transactions may occur. If true,
disclose that the underwriter may dis-
continue these transactions at any
time;

(2) If the stabilizing began before the
effective date of the registration state-
ment, disclose the amount of securities
bought, the prices at which they were
bought, and the period within which
they were bought. If you use § 230.430A
of this chapter, the final prospectus
must contain information on the stabi-
lizing transactions that took place be-
fore the public offering price was set;
and

(3) If you are making a warrant or
rights offering of securities to existing
security holders and the securities not
purchased by existing security holders
are to be reoffered to the public, dis-
close the following information in the
reoffer prospectus:

(i) The amount of securities bought
in stabilization activities during the
offering period and the price or range
of prices at which the securities were
bought;

(ii) The amount of the offered securi-
ties subscribed for during the offering
period;

(iii) The amount of the offered secu-
rities purchased by the underwriter
during the offering period;

(iv) The amount of the offered securi-
ties sold by the underwriter during the
offering period and the price or range

of prices at which the securities were
sold; and

(v) The amount of the offered securi-
ties that will be reoffered to the public
and the offering price.

[57 FR 36449, Aug. 13, 1992, as amended at 58
FR 19605, Apr. 15, 1993; 62 FR 543, Jan. 3, 1997;
62 FR 11323, Mar. 12, 1997; 63 FR 6380, Feb. 6,
1998]

§ 228.509 (Item 509) Interest of Named
Experts and Counsel.

If an ‘‘expert’’ or ‘‘counsel’’ was hired
on a contingent basis, will receive a di-
rect or indirect interest in the small
business issuer or was a promoter, un-
derwriter, voting trustee, director, offi-
cer, or employee, of the small business
issuer, describe the contingent basis,
interest, or connection.

(a) Expert—is a person who is named
as preparing or certifying all or part of
the small business issuer’s registration
statement or a report or valuation for
use in connection with the registration
statement.

(b) Counsel—is counsel named in the
prospectus as having given an opinion
on the validity of the securities being
registered or upon other legal matters
concerning the registration or offering
of the securities.

Instruction to Item 509: 1. The small business
issuer does not need to disclose the interest
of an expert (other than an accountant) or
counsel if their interest (including the fair
market value of all securities of the small
business issuer received and to be received,
or subject to options, warrants or rights re-
ceived or to be received) does not exceed
$50,000.

§ 228.510 (Item 510) Disclosure of Com-
mission Position on Indemnifica-
tion for Securities Act Liabilities.

Describe the indemnification provi-
sions for directors, officers and control-
ling persons of the small business
issuer against liability under the Secu-
rities Act. This includes any provision
in the underwriting agreement which
indemnifies the underwriter or its con-
trolling persons against such liabilities
where a director, officer or controlling
person of the small business issuer is
such an underwriter or controlling per-
son or a member of any firm which is
such an underwriter. In addition, pro-
vide the undertaking in the first sen-
tence of Item 512(e).
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§ 228.511 (Item 511) Other Expenses of
Issuance and Distribution.

(a) Give an itemized statement of all
expenses of the offering, other than un-
derwriting discounts and commissions.
If any of the securities are registered
for sale by security holders, state how
much of the expenses the security hold-
ers will pay.

(1) The itemized list should generally
include registration fees, federal taxes,
state taxes and fees, trustees’ and
transfer agents’ fees, costs of printing
and engraving, legal, accounting, and
engineering fees and any listing fees.

(2) Include as a separate item any
premium paid by the small business
issuer or any selling security holder on
any policy to insure or indemnify di-
rectors or officers against any liabil-
ities they may incur in the registra-
tion, offering, or sale of these securi-
ties.

(b) [Reserved]

Instruction to Item 511: 1. If the amounts of
any items are not known, give estimates but
identify them as such.

§ 228.512 (Item 512) Undertakings.
Include each of the following under-

takings that apply to the offering.
(a) Rule 415 Offering. If the small

business issuer is registering securities
under Rule 415 of the Securities Act
(§ 230.415 of this chapter), that the
small business issuer will:

(1) File, during any period in which it
offers or sells securities, a post-effec-
tive amendment to this registration
statement to:

(i) Include any prospectus required
by section 10(a)(3) of the Securities
Act;

(ii) Reflect in the prospectus any
facts or events which, individually or
together, represent a fundamental
change in the information in the reg-
istration statement. Notwithstanding
the foregoing, any increase or decrease
in volume of securities offered (if the
total dollar value of securities offered
would not exceed that which was reg-
istered) and any deviation from the low
or high end of the estimated maximum
offering range may be reflected in the
form of prospectus filed with the Com-
mission pursuant to Rule 424(b)
(§ 230.424(b) of this chapter) if, in the
aggregate, the changes in volume and

price represent no more than a 20%
change in the maximum aggregate of-
fering price set forth in the ‘‘Calcula-
tion of Registration Fee’’ table in the
effective registration statement; and

(iii) Include any additional or
changed material information on the
plan of distribution.

NOTE: Small business issuers do not need
to give the statements in paragraphs (a)(1)(i)
and (a)(1)(ii) of this Item if the registration
statement is on Form S–3 or S–8 (§§ 239.13 or
239.16b of this chapter), and the information
required in a post-effective amendment is in-
corporated by reference from periodic re-
ports filed by the small business issuer under
the Exchange Act.

(2) For determining liability under
the Securities Act, treat each post-ef-
fective amendment as a new registra-
tion statement of the securities of-
fered, and the offering of the securities
at that time to be the initial bona fide
offering.

(3) File a post-effective amendment
to remove from registration any of the
securities that remain unsold at the
end of the offering.

(b) Warrants and rights offerings. If the
small business issuer will offer the se-
curities to existing security holders
under warrants or rights and the small
business issuer will reoffer to the pub-
lic any securities not taken by security
holders, with any modifications that
suit the particular case—The small
business issuer will supplement the
prospectus, after the end of the sub-
scription period, to include the results
of the subscription offer, the trans-
actions by the underwriters during the
subscription period, the amount of
unsubscribed securities that the under-
writers will purchase and the terms of
any later reoffering. If the under-
writers make any public offering of the
securities on terms different from
those on the cover page of the pro-
spectus, the small business issuer will
file a post-effective amendment to
state the terms of such offering.

(c) Competitive bids. If the small busi-
ness issuer is offering securities at
competitive bidding, with modifica-
tions to suit the particular case, the
small business issuer will:

(1) Use its best efforts to distribute
before the opening of bids, to prospec-
tive bidders, underwriters, and dealers,
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a reasonable number of copies of a pro-
spectus that meet the requirements of
section 10(a) of the Securities Act, and
relating to the securities offered at
competitive bidding, as contained in
the registration statement, together
with any supplements; and

(2) File an amendment to the reg-
istration statement reflecting the re-
sults of bidding, the terms of the re-
offering and related matters where re-
quired by the applicable form, not later
than the first use, authorized by the
issuer after the opening of bids, of a
prospectus relating to the securities of-
fered at competitive bidding, unless
the issuer proposes no further public
offering of such securities by the issuer
or by the purchasers.

(d) Equity offerings of nonreporting
small business issuers. If a small busi-
ness issuer that before the offering had
no duty to file reports with the Com-
mission under section 13(a) or 15(d) of
the Exchange Act is registering equity
securities for sale in an underwritten
offering—The small business issuer will
provide to the underwriter at the clos-
ing specified in the underwriting agree-
ment certificates in such denomina-
tions and registered in such names as
required by the underwriter to permit
prompt delivery to each purchaser.

(e) Request for acceleration of effective
date. If the small business issuer will
request acceleration of the effective
date of the registration statement
under Rule 461 under the Securities
Act, include the following:

Insofar as indemnification for liabilities
arising under the Securities Act of 1933 (the
‘‘Act’’) may be permitted to directors, offi-
cers and controlling persons of the small
business issuer pursuant to the foregoing
provisions, or otherwise, the small business
issuer has been advised that in the opinion of
the Securities and Exchange Commission
such indemnification is against public policy
as expressed in the Act and is, therefore, un-
enforceable.

In the event that a claim for indem-
nification against such liabilities
(other than the payment by the small
business issuer of expenses incurred or
paid by a director, officer or control-
ling person of the small business issuer
in the successful defense of any action,
suit or proceeding) is asserted by such
director, officer or controlling person

in connection with the securities being
registered, the small business issuer
will, unless in the opinion of its coun-
sel the matter has been settled by con-
trolling precedent, submit to a court of
appropriate jurisdiction the question
whether such indemnification by it is
against public policy as expressed in
the Securities Act and will be governed
by the final adjudication of such issue.

(f) If the issuer relies on Rule 430A
under the Securities Act [§ 230.430A of
this chapter], that the small business
issuer will:

(1) For determining any liability
under the Securities Act, treat the in-
formation omitted from the form of
prospectus filed as part of this registra-
tion statement in reliance upon Rule
430A and contained in a form of pro-
spectus filed by the small business
issuer under Rule 424(b)(1), or (4) or
497(h) under the Securities Act
(§§ 230.424(b)(1), (4) or 230.497(h)) as part
of this registration statement as of the
time the Commission declared it effec-
tive.

(2) For determining any liability
under the Securities Act, treat each
post-effective amendment that con-
tains a form of prospectus as a new reg-
istration statement for the securities
offered in the registration statement,
and that offering of the securities at
that time as the initial bona fide offer-
ing of those securities.

[57 FR 36449, Aug. 13, 1992, as amended at 60
FR 26614, May 17, 1995]

§ 228.601 (Item 601) Exhibits.

(a) Exhibits and index of exhibits. (1)
The exhibits required by the exhibit
table generally must be filed or incor-
porated by reference. The Financial
Data Schedule required by paragraph
(b)(27) of this Item must be submitted
to the Commission as provided in para-
graph (c) of this Item.

(2) Each filing must have an index of
exhibits. The exhibit index must list
exhibits in the same order as the ex-
hibit table. If the exhibits are incor-
porated by reference, this fact should
be noted in the exhibit index. In the
manually signed registration state-
ment or report, the exhibit index
should give the page number of each
exhibit.
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(3) If a material contract or plan of
acquisition, reorganization, arrange-
ment, liquidation or succession is exe-
cuted or becomes effective during the
reporting period covered by a Form 10–
QSB or Form 10–KSB, it must be filed
as an exhibit to the Form 10–QSB or
Form 10–KSB filed for the same period.
Any amendment or modification to a
previously filed exhibit to a Form 10–
SB, 10–KSB or 10–QSB document must
be filed as an exhibit to a Form 10–QSB
or 10–KSB. The amendment or modi-
fication does not need to be filed if the
previously filed exhibit would not be
currently required.

Instructions to Item 601(a): 1. If an exhibit
(other than an opinion or consent) is filed in
preliminary form and is later changed to in-
clude only interest, dividend or conversion
rates, redemption or conversion prices, pur-

chase or offering prices, underwriters’ or
dealers’ commissions, names, addresses or
participation of underwriters or similar mat-
ters and the information appears elsewhere
in the registration statement or a pro-
spectus, no amendment need be filed.

2. Small business issuers may file copies of
each exhibit, rather than originals, except as
otherwise specifically noted.

3. Electronic filings. Whenever an exhibit is
filed in paper pursuant to a hardship exemp-
tion (§§ 232.201 and 232.202 of this chapter),
the letter ‘‘P’’ (paper) should be placed next
to the exhibit in the list of exhibits required
by Item 601(a)(2) of this Rule (§ 228.601(a)(2)).
Whenever an electronic confirming copy of
an exhibit is filed pursuant to a hardship ex-
emption (§ 232.201 or § 232.202(d) of this chap-
ter), the exhibit index should specify where
the confirming electronic copy can be lo-
cated; in addition, the designation ‘‘CE’’
(confirming electronic) should be placed next
to the listed exhibit in the exhibit index.
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(b) Description of exhibits. Below is a
description of each document listed in
the exhibit table.

(1) Underwriting agreement. Each
agreement with a principal underwriter
for the distribution of the securities. If
the terms have been determined and
the securities are to be registered on
Form S–3 (§ 239.13), the agreement may
be filed on Form 8–K (§ 249.308) after the

effectiveness of the registration state-
ment.

(2) Plan of purchase, sale, reorganiza-
tion, arrangement, liquidation or succes-
sion. Any such plan described in the fil-
ing. Schedules or attachments may be
omitted if they are listed in the index
and provided to the Commission upon
request.
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(3) Articles of incorporation and by-
laws. (i) A complete copy of the articles
of incorporation. Whenever amend-
ments to articles of incorporation are
filed, a complete copy of the articles as
amended shall be filed.

(ii) A complete copy of the by-laws.
Whenever amendments to the by-laws
are filed, a complete copy of the by-
laws as amended shall be filed.

(4) Instruments defining the rights of se-
curity holders, including indentures. (i)
All instruments that define the rights
of holders of the equity or debt securi-
ties that the issuer is registering, in-
cluding the pages from the articles of
incorporation or by-laws that define
those rights.

(ii) All instruments defining the
rights of holders of long term debt un-
less the total amount of debt covered
by the instrument does not exceed 10%
of the total assets of the small business
issuer.

(iii) Copies of indentures to be quali-
fied under the Trust Indenture Act of
1939 shall include an itemized table of
contents and a cross reference sheet
showing the location of the provisions
inserted in accordance with Sections
310 through 318(a) of that Act.

Instruction to Item 601(b)(4)(iii) for electronic
filings. If the instrument defining the rights
of security holders is in the form of a certifi-
cate, the text appearing on the certificate
shall be reproduced in an electronic filing to-
gether with a description of any other graph-
ic and image material appearing on the cer-
tificate, as provided in Rule 304 of Regula-
tion S–T (§ 232.304 of this chapter).

(5) Opinion on legality. (i) An opinion
of counsel on the legality of the securi-
ties being registered stating whether
they will, when sold, be legally issued,
fully paid and non-assessable, and, if
debt securities, whether they will be
binding obligations of the small busi-
ness issuer.

(ii) If the securities being registered
are issued under a plan that is subject
to the requirements of ERISA furnish
either:

(A) An opinion of counsel which con-
firms compliance with ERISA; or

(B) A copy of the Internal Revenue
Service determination letter that the
plan is qualified under section 401 of
the Internal Revenue Code.

If the plan is later amended, the small
business issuer must have the opinion
of counsel and the IRS determination
letter updated to confirm compliance
and qualification.

(6) No Exhibit Required.
(7) [Reserved]
(8) Opinion on tax matters. If tax con-

sequences of the transaction are mate-
rial to an investor, an opinion of coun-
sel, an independent public or certified
public accountant or, a revenue ruling
from the Internal Revenue Service,
supporting the tax matters and con-
sequences to the shareholders. The ex-
hibit is required for filings to which Se-
curities Act Industry Guide 5 applies.

(9) Voting trust agreement and amend-
ments.

(10) Material contracts. (i) Every mate-
rial contract, not made in the ordinary
course of business, that will be per-
formed after the filing of the registra-
tion statement or report or was en-
tered into not more than two years be-
fore such filing. Also include the fol-
lowing contracts:

(A) Any contract to which directors,
officers, promoters, voting trustees, se-
curity holders named in the registra-
tion statement or report, or under-
writers are parties other than con-
tracts involving only the purchase or
sale of current assets having a deter-
minable market price, at such market
price;

(B) Any contract upon which the
small business issuer’s business is sub-
stantially dependent, such as contracts
with principal customers, principal
suppliers, franchise agreements, etc.;

(C) Any contract for the purchase or
sale of any property, plant or equip-
ment for a consideration exceeding 15
percent of such assets of the small
business issuer; or

(D) Any material lease under which a
part of the property described in the
registration statement or report is held
by the small business issuer.

(ii)(A) Any management contract or
any compensatory plan, contract or ar-
rangement, including but not limited
to plans relating to options, warrants
or rights, pension, retirement or de-
ferred compensation or bonus, incen-
tive or profit sharing (or if not set
forth in any formal document, a writ-
ten description thereof) in which any
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director or any of the named executive
officers of the registrant as defined by
Item 402(a)(2) (§ 228.402(a)(2)) partici-
pates shall be deemed material and
shall be filed; and any other manage-
ment contract or any other compen-
satory plan, contract, or arrangement
in which any other executive officer of
the registrant participates shall be
filed unless immaterial in amount or
significance.

(B) The following management con-
tracts or compensatory plans need not
be filed:

(1) Ordinary purchase and sales agen-
cy agreements;

(2) Agreements with managers of
stores in a chain organization or simi-
lar organization;

(3) Contracts providing for labor or
salesmen’s bonuses or payments to a
class of security holders, as such;

(4) Any compensatory plan which is
available to employees, officers or di-
rectors generally and provides for the
same method of allocation of benefits
between management and nonmanage-
ment participants; and

(5) Any compensatory plan if the
issuer is a wholly owned subsidiary of a
reporting company and is filing a re-
port on Form 10–KSB (§ 249.310b), or
registering debt or non-voting pre-
ferred stock on Form S–2 (§ 239.12).

Instruction 1 to Item 601(b)(10): Only copies of
the various remunerative plans need be filed.
Each individual director’s or executive offi-
cer’s personal agreement under the plans
need not be filed, unless they contain mate-
rial provisions.
Instruction 2 to Item 601(b)(10): If a material
contract is executed or becomes effective
during the reporting period reflected by a
Form 10–QSB or Form 10–KSB, it shall be
filed as an exhibit to the Form 10–QSB or
Form 10–KSB filed for the corresponding pe-
riod. See paragraph (a)(3) of this Item. With
respect to quarterly reports on Form 10–
QSB, only those contracts executed or be-
coming effective during the most recent pe-
riod reflected in the report shall be filed.

(11) Statement re computation of per
share earnings. An explanation of the
computation of per share earnings on
both a primary and fully diluted basis
unless the computation can be clearly
determined from the registration state-
ment or report.

(12) No exhibit required.

(13)(i) Annual report to security hold-
ers for the last fiscal year, Form 10–Q
or 10–QSB or quarterly report to secu-
rity holders, if incorporated by ref-
erence in the filing. Such reports, ex-
cept for the parts which are expressly
incorporated by reference in the filing
are not deemed ‘‘filed’’ as part of the
filing. If the financial statements in
the report have been incorporated by
reference in the filing, the account-
ant’s certificate shall be manually
signed in one copy. See Rule 411(b)
(§ 230.411(b) of this chapter).

(ii) If the annual or quarterly report
to security holders is incorporated by
reference in whole or in part into an
electronic filing, whatever is so incor-
porated must be filed in electronic for-
mat as an exhibit to the filing.

(14) [Reserved]
(15) Letter on unaudited interim finan-

cial information. A letter, where appli-
cable, from the independent account-
ant which acknowledges awareness of
the use in a registration statement of a
report on unaudited interim financial
information. The letter is not consid-
ered a part of a registration statement
prepared or certified by an accountant
or a report prepared or certified by an
accountant within the meaning of sec-
tions 7 and 11 of the Securities Act.
Such letter may be filed with the reg-
istration statement, an amendment
thereto, or a report on Form 10–QSB
(§ 249.308b) which is incorporated by ref-
erence into the registration statement.

(16) Letter on change in certifying ac-
countant. File the letter required by
Item 304(a)(3).

(17) Letter on director resignation. Any
letter from a former director which de-
scribes a disagreement with the small
business issuer that led to the direc-
tor’s resignation or refusal to stand for
re-election and which requests that the
matter be disclosed.

(18) Letter on change in accounting
principles. Unless previously filed, a let-
ter from the issuer’s accountant stat-
ing whether any change in accounting
principles or practices followed by the
issuer, or any change in the method of
applying any such accounting prin-
ciples or practices, which affected the
financial statements being filed with
the Commission in the report or which
is expected to affect the financial
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statements of future fiscal years is to
an alternative principle which in his
judgment is preferable under the cir-
cumstances. No such letter need be
filed when such change is made in re-
sponse to a standard adopted by the Fi-
nancial Accounting Standards Board
that creates a new accounting prin-
ciple, that expresses a preference for an
accounting principle, or that rejects a
specific accounting principle.

(19) Report furnished to security hold-
ers. If the issuer makes available to its
stockholders or otherwise publishes,
within the period prescribed for filing
the report, a document or statement
containing information meeting some
or all of the requirements of Part I of
Form 10–Q or 10–QSB, the information
called for may be incorporated by ref-
erence to such published document or
statement provided copies thereof are
included as an exhibit to the registra-
tion statement or to Part I of the Form
10–Q or 10–QSB report.

(20) Other documents or statements
to security holders or any document
incorporated by reference.

(21) Subsidiaries of the small business
issuer. A list of all subsidiaries, the
state or other jurisdiction of incorpora-
tion or organization of each, and the
names under which such subsidiaries
do business.

(22) Published report regarding matters
submitted to vote of security holders. Pub-
lished reports containing all of the in-
formation called for by Item 4 of Part
II of Form 10–Q (or 10–QSB) or Item 4 of
Part I of Form 10–K or 10–KSB which is
referred to therein in lieu of providing
disclosure in Form 10–Q (10–QSB) or 10–
K (10–KSB), which are required to be
filed as exhibits by Rule 12b–23(a)(3)
under the Exchange Act.

(23) Consents of experts and counsel. (i)
Securities Act filings—Dated and
manually signed written consents or a
reference in the index to the location
of the consent.

(ii) Exchange Act reports. If required
to file a consent for material incor-
porated by reference in a previously
filed registration statement under the
Securities Act, the dated and manually
signed consent to the material incor-
porated by reference. The consents
shall be dated and manually signed.

(24) Power of attorney. If a person
signs a registration statement or re-
port under a power of attorney, a
manually signed copy of such power of
attorney or if located elsewhere in the
registration statement, a reference in
the index to where it is located. In ad-
dition, if an officer signs a registration
statement for the small business issuer
by a power of attorney, a certified copy
of a resolution of the board of directors
authorizing such signature. A power of
attorney that is filed with the Commis-
sion must relate to a specific filing or
an amendment, provided, however, that
a power of attorney relating to a reg-
istration statement under the Securi-
ties Act or an amendment thereto also
may relate to any registration state-
ment for the same offering that is to be
effective upon filing pursuant to Rule
462(b) under the Securities Act
(§ 230.462(b) of this chapter. A power of
attorney that confers general author-
ity must not be filed with the Commis-
sion.

(25) Statement of eligibility of trustee.
(i) Form T–1 (§ 269.1 of this chapter) if
an indenture is being qualified under
the Trust Indenture Act, bound sepa-
rately from the other exhibits.

(ii) The requirement to bind sepa-
rately the statement of eligibility and
qualification does not apply to state-
ments submitted in electronic for-
mat.Rather, such statements must be
submitted as exhibits in the same elec-
tronic submission as the registration
statement to which they relate, or in
an amendment thereto, except that
electronic filers that rely on Trust In-
denture Act Section 305(b)(2) for deter-
mining the eligibility of the trustee
under indentures for securities to be
issued, offered or sold on a delayed
basis by or on behalf of the registrant
shall file such statements separately in
the manner prescribed by § 260.5b–1
through § 260.5b–3 of this chapter and
by the EDGAR Filer Manual.

(26) Invitations for competitive bids. If
the registration statement covers secu-
rities that the small business issuer is
offering at competitive bidding, any in-
vitation for competitive bid that the
small business issuer will send or give
to any person shall be filed.

(27) through (98) [Reserved]
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(99) Additional exhibits. (i) Any addi-
tional exhibits if listed and described
in the exhibit index.

(ii) If pursuant to Section 11(a) of the
Securities Act (15 U.S.C. 77k(a)) an
issuer makes generally available to its
security holders an earnings statement
covering a period of at least 12 months
beginning after the effective date of
the registration statement, and if such
earnings statement is made available
by ‘‘other methods’’ than those speci-
fied in paragraphs (a) or (b) of § 230.158
of this chapter, it must be filed as an
exhibit to the Form 10–QSB or the
Form 10–KSB, as appropriate, covering
the period in which the earnings state-
ment was released.

[57 FR 36449, Aug. 13, 1992, as amended at 57
FR 48150, Oct. 21, 1992; 58 FR 14660, Mar. 18,
1993; 58 FR 21349, Apr. 21, 1993; 58 FR 26383,
May 3, 1993; 58 FR 27469, May 10, 1993; 59 FR
36260, July 15, 1994; 59 FR 67759, Dec. 30, 1994;
60 FR 26614, May 17, 1995; 61 FR 24654, May 15,
1996; 61 FR 30401, June 14, 1996; 62 FR 36455,
July 8, 1997; 65 FR 24799, Apr. 27, 2000]

EDITORIAL NOTE: At 65 FR 24799, Apr. 27,
2000, in §thnsp;228.601, paragraph (a), the
table was amended by removing the entries
for exhibits (27) and (28) and footnote *****,
however, this is a photographed table, thus
the entries could not be removed.

§ 228.701 (Item 701) Recent sales of un-
registered securities; use of pro-
ceeds from registered securities.

Give the following information for
all securities that the small business
issuer sold within the past three years
without registering the securities
under the Securities Act.

(a) The date, title and amount of se-
curities sold.

(b) Give the names of the principal
underwriters, if any. If the small busi-
ness issuer did not publicly offer any
securities, identify the persons or class
of persons to whom the small business
issuer sold the securities.

(c) For securities sold for cash, the
total offering price and the total un-
derwriting discounts or commissions.
For securities sold other than for cash,
describe the transaction and the type
and amount of consideration received
by the small business issuer.

(d) The section of the Securities Act
or the rule of the Commission under
which the small business issuer
claimed exemption from registration

and the facts relied upon to make the
exemption available.

(e) If the information called for by
this paragraph (e) is being presented on
Form 8–K, Form 10–QSB, Form 10–Q,
Form 10–KSB or Form 10–K (§§ 249.308,
249.308b, 249.308a, 249.310b or 249.310)
under the Exchange Act, and where the
securities sold by the registrant are
convertible or exchangeable into eq-
uity securities, or are warrants or op-
tions representing equity securities,
disclose the terms of conversion or ex-
ercise of the securities.

(f) As required by § 230.463 of this
chapter, following the effective date of
the first registration statement filed
under the Securities Act by an issuer,
the issuer or successor issuer shall re-
port the use of proceeds on its first
periodic report filed pursuant to sec-
tions 13(a) and 15(d) of the Exchange
Act (15 U.S.C. 78m(a) and 78o(d)) after
effectiveness of its Securities Act reg-
istration statement, and thereafter on
each of its subsequent periodic reports
filed pursuant to sections 13(a) and
15(d) of the Exchange Act through the
later of disclosure of the application of
all the offering proceeds, or disclosure
of the termination of the offering. If a
report of the use of proceeds is required
with respect to the first effective reg-
istration statement of the predecessor
issuer, the successor issuer shall pro-
vide such a report. The information
provided pursuant to paragraphs (f)(2)
through (f)(4) of this Item need only be
provided with respect to the first peri-
odic report filed pursuant to sections
13(a) and 15(d) of the Exchange Act
after effectiveness of the registration
statement filed under the Securities
Act. Subsequent periodic reports filed
pursuant to sections 13(a) and 15(d) of
the Exchange Act need only provide
the information required in paragraphs
(f)(2) through (f)(4) of this Item if any
of such required information has
changed since the last periodic report
filed. In disclosing the use of proceeds
in the first periodic report filed pursu-
ant to the Exchange Act, the issuer or
successor issuer should include the fol-
lowing information:

(1) The effective date of the Securi-
ties Act registration statement for
which the use of proceeds information
is being disclosed and the Commission

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00347 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



348

17 CFR Ch. II (4–1–01 Edition)§ 228.702

file number assigned to the registra-
tion statement;

(2) If the offering has commenced, the
offering date, and if the offering has
not commenced, an explanation why it
has not;

(3) If the offering terminated before
any securities were sold, an expla-
nation for such termination; and

(4) If the offering did not terminate
before any securities were sold, dis-
close:

(i) Whether the offering has termi-
nated and, if so, whether it terminated
before the sale of all securities reg-
istered;

(ii) The name(s) of the managing un-
derwriter(s), if any;

(iii) The title of each class of securi-
ties registered and, where a class of
convertible securities is being reg-
istered, the title of any class of securi-
ties into which such securities may be
converted;

(iv) For each class of securities
(other than a class of securities into
which a class of convertible securities
registered may be converted without
additional payment to the issuer) the
following information, provided for
both the account of the issuer and the
account(s) of any selling security hold-
er(s): the amount registered, the aggre-
gate price of the offering amount reg-
istered, the amount sold and the aggre-
gate offering price of the amount sold
to date;

(v) From the effective date of the Se-
curities Act registration statement to
the ending date of the reporting period,
the amount of expenses incurred for
the issuer’s account in connection with
the issuance and distribution of the se-
curities registered for underwriting
discounts and commissions, finders’
fees, expenses paid to or for under-
writers, other expenses and total ex-
penses. Indicate if a reasonable esti-
mate for the amount of expenses in-
curred is provided instead of the actual
amount of expenses. Indicate whether
such payments were:

(A) Direct or indirect payments to di-
rectors, officers, general partners of
the issuer or their associates; to per-
sons owning ten (10) percent or more of
any class of equity securities of the
issuer; and to affiliates of the issuer; or

(B) Direct or indirect payments to
others;

(vi) The net offering proceeds to the
issuer after deducting the total ex-
penses described in paragraph (f)(4)(v)
of this Item;

(vii) From the effective date of the
Securities Act registration statement
to the ending date of the reporting pe-
riod, the amount of net offering pro-
ceeds to the issuer used for construc-
tion of plant, building and facilities;
purchase and installation of machinery
and equipment; purchases of real es-
tate; acquisition of other business(es);
repayment of indebtedness; working
capital; temporary investments (which
should be specified); and any other pur-
poses for which at least five (5) percent
of the issuer’s total offering proceeds
or $100,000 (whichever is less) has been
used (which should be specified). Indi-
cate if a reasonable estimate for the
amount of net offering proceeds applied
is provided instead of the actual
amount of net offering proceeds used.
Indicate whether such payments were:

(A) Direct or indirect payments to di-
rectors, officers, general partners of
the issuer or their associates; to per-
sons owning ten (10) percent or more of
any class of equity securities of the
issuer; and to affiliates of the issuer; or

(B) Direct or indirect payments to
others; and

(viii) If the use of proceeds in para-
graph (f)(4)(vii) of this Item represents
a material change in the use of pro-
ceeds described in the prospectus, the
issuer should describe briefly the mate-
rial change.

[57 FR 36449, Aug. 13, 1992, as amended at 61
FR 54508, Oct. 18, 1996; 62 FR 39761, July 24,
1997]

§ 228.702 (Item 702) Indemnification of
Directors and Officers.

State whether any statute, charter
provisions, by-laws, contract or other
arrangements that insures or indem-
nifies a controlling person, director or
officer of the small business issuer af-
fects his or her liability in that capac-
ity.
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PART 229—STANDARD INSTRUC-
TIONS FOR FILING FORMS UNDER
SECURITIES ACT OF 1933, SECU-
RITIES EXCHANGE ACT OF 1934
AND ENERGY POLICY AND CON-
SERVATION ACT OF 1975—REG-
ULATION S–K

Subpart 229.1—General

Sec.
229.10 General.

Subpart 229.100—Business

229.101 (Item 101) Description of business.
229.102 (Item 102) Description of property.
229.103 (Item 103) Legal proceedings.

Subpart 229.200—Securities of the
Registrant

229.201 (Item 201) Market price of and divi-
dends on the registrant’s common equity
and related stockholder matters.

229.202 (Item 202) Description of registrant’s
securities.

Subpart 229.300—Financial Information

229.301 (Item 301) Selected financial data.
229.302 (Item 302) Supplementary financial

information.
229.303 (Item 303) Management’s discussion

and analysis of financial condition and
results of operations.

229.304 (Item 304) Changes in and disagree-
ments with accountants on accounting
and financial disclosure.

229.305 (Item 305) Quantitative and quali-
tative disclosures about market risk.

229.306 (Item 306) Audit committee report.

Subpart 229.400—Management and
Certain Security Holders

229.401 (Item 401) Directors, executive offi-
cers, promoters and control persons.

229.402 (Item 402) Executive compensation.
229.403 (Item 403) Security ownership of cer-

tain beneficial owners and management.
229.404 (Item 404) Certain relationships and

related transactions.
229.405 (Item 405) Compliance with section

16(a) of the Exchange Act.

Subpart 229.500—Registration Statement
and Prospectus Provisions

229.501 (Item 501) Forepart of registration
statement and outside front cover page
of prospectus.

229.502 (Item 502) Inside front and outside
back cover pages of prospectus.

229.503 (Item 503) Prospectus summary, risk
factors, and ratio of earnings to fixed
charges.

229.504 (Item 504) Use of proceeds.
229.505 (Item 505) Determination of offering

price.
229.506 (Item 506) Dilution.
229.507 (Item 507) Selling security holders.
229.508 (Item 508) Plan of distribution.
229.509 (Item 509) Interests of named experts

and counsel.
229.510 (Item 510) Disclosure of Commission

position on indemnification for Securi-
ties Act liabilities.

229.511 (Item 511) Other expenses of issuance
and distribution.

229.512 (Item 512) Undertakings.

Subpart 229.600—Exhibits

229.601 (Item 601) Exhibits.

Subpart 229.700—Miscellaneous

229.701 (Item 701) Recent sales of unregis-
tered securities; use of proceeds from
registered securities.

229.702 (Item 702) Indemnification of direc-
tors and officers.

Subpart 229.800—List of Industry Guides

229.801 Securities Act industry guides.
229.802 Exchange Act industry guides.

Subpart 229.900—Roll-Up Transactions

229.901 (Item 901) Definitions.
229.902 (Item 902) Individual partnership

supplements.
229.903 (Item 903) Summary.
229.904 (Item 904) Risk factors and other

considerations.
229.905 (Item 905) Comparative information.
229.906 (Item 906) Allocation of roll-up con-

sideration.
229.907 (Item 907) Background of the roll-up

transaction.
229.908 (Item 908) Reasons for and alter-

natives to the roll-up transaction.
229.909 (Item 909) Conflicts of interest.
229.910 (Item 910) Fairness of the trans-

action.
229.911 (Item 911) Reports, opinions and ap-

praisals.
229.912 (Item 912) Source and amount of

funds and transactional expenses.
229.913 (Item 913) Other provisions of the

transaction.
229.914 (Item 914) Pro forma financial state-

ments; selected financial data.
229.915 (Item 915) Federal income tax con-

sequences.

Subpart 229.1000—Mergers and
Acquisitions (Regulation M–A)

229.1000 (Item 1000) Definitions.
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229.1001 (Item 1001) Summary term sheet.
229.1002 (Item 1002) Subject company infor-

mation.
229.1003 (Item 1003) Identity and background

of filing person.
229.1004 (Item 1004) Terms of the trans-

action.
229.1005 (Item 1005) Past contacts, trans-

actions, negotiations and agreements.
229.1006 (Item 1006) Purposes of the trans-

action and plans or proposals.
229.1007 (Item 1007) Source and amount of

funds or other consideration.
229.1008 (Item 1008) Interest in securities of

the subject company.
229.1009 (Item 1009) Persons/assets, retained,

employed, compensated or used.
229.1010 (Item 1010) Financial statements.
229.1011 (Item 1011) Additional information.
229.1012 (Item 1012) The solicitation or rec-

ommendation.
229.1013 (Item 1013) Purposes, alternatives,

reasons and effects in a going-private
transaction.

229.1014 (Item 1014) Fairness of the going-
private transaction.

229.1015 (Item 1015) Reports, opinions, ap-
praisals and negotiations.

229.1016 (Item 1016) Exhibits.

AUTHORITY: 15 U.S.C. 77e, 77f, 77g, 77h, 77j,
77k, 77s, 77z–2, 77aa(25), 77aa(26), 77ddd, 77eee,
77ggg, 77hhh, 77iii, 77jjj, 77nnn, 77sss, 78c, 78i,
78j, 78l, 78m, 78n, 78o, 78u–5, 78w, 78ll(d), 79e,
79n, 79t, 80a–8, 80a–29, 80a–30, 80a–37, 80b–11,
unless otherwise noted.

Section 229.302 is also issued under 15
U.S.C. 79e, 79n, 79t.

Section 229.404 is also issued under 15
U.S.C. 77nn(25) and 77nn(26).

SOURCE: 47 FR 11401, Mar. 16, 1982, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 229 appear at 57 FR 36501, Aug. 13, 1992,
and 57 FR 47409, Oct. 16, 1992.

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE READ IN
CONJUNCTION WITH REGULATION S–T
(PART 232 OF THIS CHAPTER), WHICH
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC
FORMAT. MANY PROVISIONS RELATING
TO THE PREPARATION AND SUBMISSION
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC
FORMAT.

Subpart 229.1—General

§ 229.10 General.
(a) Application of Regulation S–K. This

part (together with the General Rules
and Regulations under the Securities
Act of 1933, 15 U.S.C. 77a et seq., as
amended (Securities Act), and the Secu-
rities Exchange Act of 1934, 15 U.S.C.
78a et seq., as amended (Exchange Act)
(parts 230 and 240 of this chapter), the
Interpretative Releases under these
Acts (parts 231 and 241 of this chapter)
and the forms under these Acts (parts
239 and 249 of this chapter)) states the
requirements applicable to the content
of the non-financial statement portions
of:

(1) Registration statements under the
Securities Act (part 239 of this chapter)
to the extent provided in the forms to
be used for registration under such
Act; and

(2) Registration statements under
section 12 (subpart C of part 249 of this
chapter), annual or other reports under
sections 13 and 15(d) (subparts D and E
of part 249 of this chapter), going-pri-
vate transaction statements under sec-
tion 13 (part 240 of this chapter), tender
offer statements under sections 13 and
14 (part 240 of this chapter), annual re-
ports to security holders and proxy and
information statements under section
14 (part 240 of this chapter), and any
other documents required to be filed
under the Exchange Act, to the extent
provided in the forms and rules under
that Act.

(b) Commission policy on projections.
The Commission encourages the use in
documents specified in Rule 175 under
the Securities Act (§ 230.175 of this
chapter) and Rule 3b–6 under the Ex-
change Act (§ 240.3b–6 of this chapter)
of management’s projections of future
economic performance that have a rea-
sonable basis and are presented in an
appropriate format. The guidelines set
forth herein represent the Commis-
sion’s views on important factors to be
considered in formulating and dis-
closing such projections.

(1) Basis for projections. The Commis-
sion believes that management must
have the option to present in Commis-
sion filings its good faith assessment of
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a registrant’s future performance.
Management, however, must have a
reasonable basis for such an assess-
ment. Although a history of operations
or experience in projecting may be
among the factors providing a basis for
management’s assessment, the Com-
mission does not believe that a reg-
istrant always must have had such a
history or experience in order to for-
mulate projections with a reasonable
basis. An outside review of manage-
ment’s projections may furnish addi-
tional support for having a reasonable
basis for a projection. If management
decides to include a report of such a re-
view in a Commission filing, there also
should be disclosure of the qualifica-
tions of the reviewer, the extent of the
review, the relationship between the
reviewer and the registrant, and other
material factors concerning the proc-
ess by which any outside review was
sought or obtained. Moreover, in the
case of a registration statement under
the Securities Act, the reviewer would
be deemed an expert and an appro-
priate consent must be filed with the
registration statement.

(2) Format for projections. In deter-
mining the appropriate format for pro-
jections included in Commission fil-
ings, consideration must be given to,
among other things, the financial
items to be projected, the period to be
covered, and the manner of presen-
tation to be used. Although tradition-
ally projections have been given for
three financial items generally consid-
ered to be of primary importance to in-
vestors (revenues, net income (loss)
and earnings (loss) per share), projec-
tion information need not necessarily
be limited to these three items. How-
ever, management should take care to
assure that the choice of items pro-
jected is not susceptible of misleading
inferences through selective projection
of only favorable items. Revenues, net
income (loss) and earnings (loss) per
share usually are presented together in
order to avoid any misleading infer-
ences that may arise when the indi-
vidual items reflect contradictory
trends. There may be instances, how-
ever, when it is appropriate to present
earnings (loss) from continuing oper-
ations, or income (loss) before extraor-
dinary items in addition to or in lieu of

net income (loss). It generally would be
misleading to present sales or revenue
projections without one of the fore-
going measures of income. The period
that appropriately may be covered by a
projection depends to a large extent on
the particular circumstances of the
company involved. For certain compa-
nies in certain industries, a projection
covering a two or three year period
may be entirely reasonable. Other com-
panies may not have a reasonable basis
for projections beyond the current
year. Accordingly, management should
select the period most appropriate in
the circumstances. In addition, man-
agement, in making a projection,
should disclose what, in its opinion, is
the most probable specific amount or
the most reasonable range for each fi-
nancial item projected based on the se-
lected assumptions. Ranges, however,
should not be so wide as to make the
disclosures meaningless. Moreover,
several projections based on varying
assumptions may be judged by manage-
ment to be more meaningful than a
single number or range and would be
permitted.

(3) Investor understanding. (i) When
management chooses to include its pro-
jections in a Commission filing, the
disclosures accompanying the projec-
tions should facilitate investor under-
standing of the basis for and limita-
tions of projections. In this regard in-
vestors should be cautioned against at-
tributing undue certainty to manage-
ment’s assessment, and the Commis-
sion believes that investors would be
aided by a statement indicating man-
agement’s intention regarding the fur-
nishing of updated projections. The
Commission also believes that investor
understanding would be enhanced by
disclosure of the assumptions which in
management’s opinion are most sig-
nificant to the projections or are the
key factors upon which the financial
results of the enterprise depend and en-
courages disclosure of assumptions in a
manner that will provide a framework
for analysis of the projection.

(ii) Management also should consider
whether disclosure of the accuracy or
inaccuracy of previous projections
would provide investors with impor-
tant insights into the limitations of
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projections. In this regard, consider-
ation should be given to presenting the
projections in a format that will facili-
tate subsequent analysis of the reasons
for differences between actual and fore-
cast results. An important benefit may
arise from the systematic analysis of
variances between projected and actual
results on a continuing basis, since
such disclosure may highlight for in-
vestors the most significant risk and
profit-sensitive areas in a business op-
eration.

(iii) With respect to previously issued
projections, registrants are reminded
of their responsibility to make full and
prompt disclosure of material facts,
both favorable and unfavorable, regard-
ing their financial condition. This re-
sponsibility may extend to situations
where management knows or has rea-
son to know that its previously dis-
closed projections no longer have a rea-
sonable basis.

(iv) Since a registrant’s ability to
make projections with relative con-
fidence may vary with all the facts and
circumstances, the responsibility for
determining whether to discontinue or
to resume making projections is best
left to management. However, the
Commission encourages registrants not
to discontinue or to resume projections
in Commission filings without a rea-
sonable basis.

(c) Commission policy on security rat-
ings. In view of the importance of secu-
rity ratings (ratings) to investors and
the marketplace, the Commission per-
mits registrants to disclose, on a vol-
untary basis, ratings assigned by rat-
ing organizations to classes of debt se-
curities, convertible debt securities
and preferred stock in registration
statements and periodic reports. In ad-
dition, the Commission permits, pursu-
ant to Rule 134(a)(14) under the Securi-
ties Act (§ 230.134(a)(14) of this chapter),
voluntary disclosure of ratings as-
signed by any nationally recognized
statistical rating organizations
(NRSROs) in certain communications
deemed not to be a prospectus
(tombstone advertisements). Set forth
herein are the Commission’s views on
important matters to be considered in
disclosing security ratings.

(1) Securities Act filings. (i) If a reg-
istrant includes in a registration state-

ment filed under the Securities Act
any rating(s) assigned to a class of se-
curities, it should consider including:
(A) Any other rating intended for pub-
lic dissemination assigned to such class
by a NRSRO (additional NRSRO rating)
that is available on the date of the ini-
tial filing of the document and that is
materially different from any rating
disclosed; and (B) the name of each rat-
ing organization whose rating is dis-
closed; each such rating organization’s
definition or description of the cat-
egory in which it rated the class of se-
curities; the relative rank of each rat-
ing within the assigning rating organi-
zation’s overall classification system;
and a statement informing investors
that a security rating is not a rec-
ommendation to buy, sell or hold secu-
rities, that it may be subject to revi-
sion or withdrawal at any time by the
assigning rating organization, and that
each rating should be evaluated inde-
pendently of any other rating. The reg-
istrant also should include the written
consent of any rating organization that
is not a NRSRO whose rating is in-
cluded. With respect to the written
consent of any NRSRO whose rating is
included, see Rule 436(g) under the Se-
curities Act (§ 230.436(g) of this chap-
ter). When the registrant has filed a
registration statement on Form F–9
(§ 239.39 of this chapter), see Rule 436(g)
(§ 230.436(g) of this chapter) under the
Securities Act with respect to the writ-
ten consent of any rating organization
specified in the Instruction to para-
graph (a)(2) of General Instruction I of
Form F–9.

(ii) If a change in a rating already in-
cluded is available subsequent to the
filing of the registration statement,
but prior to its effectiveness, the reg-
istrant should consider including such
rating change in the final prospectus.
If the rating change is material or if a
materially different rating from any
disclosed becomes available during this
period, the registrant should consider
amending the registration statement
to include the rating change or addi-
tional rating and recirculating the pre-
liminary prospectus.

(iii) If a materially different addi-
tional NRSRO rating or a material
change in a rating already included be-
comes available during any period in
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which offers or sales are being made,
the registrant should consider dis-
closing such additional rating or rating
change by means of post-effective
amendment or sticker to the pro-
spectus pursuant to Rule 424(b) under
the Securities Act (§ 230.424(b) of this
chapter), unless, in the case of a reg-
istration statement on Form S–3
(§ 239.13 of this chapter), it has been dis-
closed in a document incorporated by
reference into the registration state-
ment subsequent to its effectiveness
and prior to the termination of the of-
fering.

(2) Exchange Act filings. (i) If a reg-
istrant includes in a registration state-
ment or periodic report filed under the
Exchange Act any rating(s) assigned to
a class of securities, it should consider
including the information specified in
paragraphs (c)(1)(i)(A) and (B) of this
section.

(ii) If there is a material change in
the rating(s) assigned by any NRSRO(s)
to any outstanding class(es) of securi-
ties of a registrant subject to the re-
porting requirements of section 13(a) or
15(d) of the Exchange Act, the reg-
istrant should consider filing a report
on Form 8–K (§ 249.308 of this chapter)
or other appropriate report under the
Exchange Act disclosing such rating
change.

(d) Incorporation by Reference. Where
rules, regulations, or instructions to
forms of the Commission permit incor-
poration by reference, a document may
be so incorporated by reference to the
specific document and to the prior fil-
ing or submission in which such docu-
ment was physically filed or submitted.
Except where a registrant or issuer is
expressly required to incorporate a
document or documents by reference,
reference may not be made to any doc-
ument which incorporates another doc-
ument by reference if the pertinent
portion of the document containing the
information or financial statements to
be incorporated by reference includes
an incorporation by reference to an-
other document. No document on file
with the Commission for more than
five years may be incorporated by ref-
erence except:

(1) Documents contained in registra-
tion statements, which may be incor-
porated by reference as long as the reg-

istrant has a reporting requirement
with the Commission; or

(2) Documents that the registrant
specifically identifies by physical loca-
tion by SEC file number reference, pro-
vided such materials have not been dis-
posed of by the Commission pursuant
to its Records Control Schedule (17
CFR 200.80f).

[47 FR 11401, Mar. 16, 1982, as amended at 52
FR 21260, June 5, 1987; 58 FR 14665, Mar. 18,
1993; 58 FR 62029, Nov. 23, 1993; 60 FR 32824,
June 23, 1995; 64 FR 61443, Nov. 10, 1999]

Subpart 229.100—Business

§ 229.101 (Item 101) Description of
business.

(a) General development of business.
Describe the general development of
the business of the registrant, its sub-
sidiaries and any predecessor(s) during
the past five years, or such shorter pe-
riod as the registrant may have been
engaged in business. Information shall
be disclosed for earlier periods if mate-
rial to an understanding of the general
development of the business.

(1) In describing developments, infor-
mation shall be given as to matters
such as the following: the year in
which the registrant was organized and
its form of organization; the nature
and results of any bankruptcy, receiv-
ership or similar proceedings with re-
spect to the registrant or any of its sig-
nificant subsidiaries; the nature and
results of any other material reclassi-
fication, merger or consolidation of the
registrant or any of its significant sub-
sidiaries; the acquisition or disposition
of any material amount of assets oth-
erwise than in the ordinary course of
business; and any material changes in
the mode of conducting the business.

(2) Registrants, (i) filing a registra-
tion statement on Form S–1 (§ 239.11 of
this chapter) under the Securities Act
or on Form 10 and Form 10–SB (§ 249.210
of this chapter) under the Exchange
Act, (ii) not subject to the reporting re-
quirements of section 13(a) or 15(d) of
the Exchange Act immediately prior to
the filing of such registration state-
ment, and (iii) that (including prede-
cessors) have not received revenue
from operations during each of the 3
fiscal years immediately prior to the

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00353 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



354

17 CFR Ch. II (4–1–01 Edition)§ 229.101

filing of registration statement, shall
provide the following information:

(A) If the registration statement is
filed prior to the end of the registrant’s
second fiscal quarter, a description of
the registrant’s plan of operation for
the remainder of the fiscal year; or

(B) If the registration statement is
filed subsequent to the end of the reg-
istrant’s second fiscal quarter, a
descripition of the registrant’s plan of
operation for the remainder of the fis-
cal year and for the first six months of
the next fiscal year. If such informa-
tion is not available, the reasons for its
not being available shall be stated. Dis-
closure relating to any plan shall in-
clude such matters as:

(1) In the case of a registration state-
ment on Form S–1, a statement in nar-
rative form indicating the registrant’s
opinion as to the period of time that
the proceeds from the offering will sat-
isfy cash requirements and whether in
the next six months it will be nec-
essary to raise additional funds to
meet the expenditures required for op-
erating the business of the registrant;
the specific reasons for such opinion
shall be set forth and categories of ex-
penditures and sources of cash re-
sources shall be identified; however,
amounts of expenditures and cash re-
sources need not be provided; in addi-
tion, if the narrative statement is
based on a cash budget, such budget
shall be furnished to the Commission
as supplemental information, but not
as part of the registration statement;

(2) An explanation of material prod-
uct research and development to be
performed during the period covered in
the plan;

(3) Any anticipated material acquisi-
tion of plant and equipment and the ca-
pacity thereof;

(4) Any anticipated material changes
in number of employees in the various
departments such as research and de-
velopment, production, sales or admin-
istration; and

(5) Other material areas which may
be peculiar to the registrant’s business.

(b) Financial information about seg-
ments. Report for each segment, as de-
fined by generally accepted accounting
principles, revenues from external cus-
tomers, a measure of profit or loss and
total assets. A registrant must report

this information for each of the last
three fiscal years or for as long as it
has been in business, whichever period
is shorter. If the information provided
in response to this paragraph (b) con-
forms with generally accepted account-
ing principles, a registrant may include
in its financial statements a cross ref-
erence to this data in lieu of presenting
duplicative information in the finan-
cial statements; conversely, a reg-
istrant may cross reference to the fi-
nancial statements.

(1) If a registrant changes the struc-
ture of its internal organization in a
manner that causes the composition of
its reportable segments to change, the
registrant must restate the cor-
responding information for earlier peri-
ods, including interim periods, unless
it is impracticable to do so. Following
a change in the composition of its re-
portable segments, a registrant shall
disclose whether it has restated the
corresponding items of segment infor-
mation for earlier periods. If it has not
restated the items from earlier periods,
the registrant shall disclose in the year
in which the change occurs segment in-
formation for the current period under
both the old basis and the new basis of
segmentation, unless it is impracti-
cable to do so.

(2) If the registrant includes, or is re-
quired by Article 3 of Regulation S–X
(17 CFR 210) to include, interim finan-
cial statements, discuss any facts re-
lating to the performance of any of the
segments during the period which, in
the opinion of management, indicate
that the three year segment financial
data may not be indicative of current
or future operations of the segment.
Comparative financial information
shall be included to the extent nec-
essary to the discussion.

(c) Narrative description of business. (1)
Describe the business done and in-
tended to be done by the registrant and
its subsidiaries, focusing upon the reg-
istrant’s dominant segment or each re-
portable segment about which financial
information is presented in the finan-
cial statements. To the extent material
to an understanding of the registrant’s
business taken as a whole, the descrip-
tion of each such segment shall include
the information specified in paragraphs
(c)(1) (i) through (x) of this section. The
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matters specified in paragraphs (c)(1)
(xi) through (xiii) of this section shall
be discussed with respect to the reg-
istrant’s business in general; where
material, the segments to which these
matters are significant shall be identi-
fied.

(i) The principal products produced
and services rendered by the registrant
in the segment and the principal mar-
kets for, and methods of distribution
of, the segment’s principal products
and services. In addition, state for each
of the last three fiscal years the
amount or percentage of total revenue
contributed by any class of similar
products or services which accounted
for 10 percent or more of consolidated
revenue in any of the last three fiscal
years or 15 percent or more of consoli-
dated revenue, if total revenue did not
exceed $50,000,000 during any of such
fiscal years.

(ii) A description of the status of a
product or segment (e.g. whether in the
planning stage, whether prototypes
exist, the degree to which product de-
sign has progressed or whether further
engineering is necessary), if there has
been a public announcement of, or if
the registrant otherwise has made pub-
lic information about, a new product or
segment that would require the invest-
ment of a material amount of the as-
sets of the registrant or that otherwise
is material. This paragraph is not in-
tended to require disclosure of other-
wise nonpublic corporate information
the disclosure of which would affect ad-
versely the registrant’s competitive po-
sition.

(iii) The sources and availability of
raw materials.

(iv) The importance to the segment
and the duration and effect of all pat-
ents, trademarks, licenses, franchises
and concessions held.

(v) The extent to which the business
of the segment is or may be seasonal.

(vi) The practices of the registrant
and the industry (respective industries)
relating to working capital items (e.g.,
where the registrant is required to
carry significant amounts of inventory
to meet rapid delivery requirements of
customers or to assure itself of a con-
tinuous allotment of goods from sup-
pliers; where the registrant provides
rights to return merchandise; or where

the registrant has provided extended
payment terms to customers).

(vii) The dependence of the segment
upon a single customer, or a few cus-
tomers, the loss of any one or more of
which would have a material adverse
effect on the segment. The name of any
customer and its relationship, if any,
with the registrant or its subsidiaries
shall be disclosed if sales to the cus-
tomer by one or more segments are
made in an aggregate amount equal to
10 percent or more of the registrant’s
consolidated revenues and the loss of
such customer would have a material
adverse effect on the registrant and its
subsidiaries taken as a whole. The
names of other customers may be in-
cluded, unless in the particular case
the effect of including the names would
be misleading. For purposes of this
paragraph, a group of customers under
common control or customers that are
affiliates of each other shall be re-
garded as a single customer.

(viii) The dollar amount of backlog
orders believed to be firm, as of a re-
cent date and as of a comparable date
in the preceding fiscal year, together
with an indication of the portion there-
of not reasonably expected to be filled
within the current fiscal year, and sea-
sonal or other material aspects of the
backlog. (There may be included as
firm orders government orders that are
firm but not yet funded and contracts
awarded but not yet signed, provided
an appropriate statement is added to
explain the nature of such orders and
the amount thereof. The portion of or-
ders already included in sales or oper-
ating revenues on the basis of percent-
age of completion or program account-
ing shall be excluded.)

(ix) A description of any material
portion of the business that may be
subject to renegotiation of profits or
termination of contracts or sub-
contracts at the election of the Gov-
ernment.

(x) Competitive conditions in the
business involved including, where ma-
terial, the identity of the particular
markets in which the registrant com-
petes, an estimate of the number of
competitors and the registrant’s com-
petitive position, if known or reason-
ably available to the registrant. Sepa-
rate consideration shall be given to the
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principal products or services or class-
es of products or services of the seg-
ment, if any. Generally, the names of
competitors need not be disclosed. The
registrant may include such names, un-
less in the particular case the effect of
including the names would be mis-
leading. Where, however, the registrant
knows or has reason to know that one
or a small number of competitors is
dominant in the industry it shall be
identified. The principal methods of
competition (e.g., price, service, war-
ranty or product performance) shall be
identified, and positive and negative
factors pertaining to the competitive
position of the registrant, to the extent
that they exist, shall be explained if
known or reasonably available to the
registrant.

(xi) If material, the estimated
amount spent during each of the last
three fiscal years on company-spon-
sored research and development activi-
ties determined in accordance with
generally accepted accounting prin-
ciples. In addition, state, if material,
the estimated dollar amount spent dur-
ing each of such years on customer-
sponsored research activities relating
to the development of new products,
services or techniques or the improve-
ment of existing products, services or
techniques.

(xii) Appropriate disclosure also shall
be made as to the material effects that
compliance with Federal, State and
local provisions which have been en-
acted or adopted regulating the dis-
charge of materials into the environ-
ment, or otherwise relating to the pro-
tection of the environment, may have
upon the capital expenditures, earnings
and competitive position of the reg-
istrant and its subsidiaries. The reg-
istrant shall disclose any material esti-
mated capital expenditures for envi-
ronmental control facilities for the re-
mainder of its current fiscal year and
its succeeding fiscal year and for such
further periods as the registrant may
deem materials.

(xiii) The number of persons em-
ployed by the registrant.

(d) Financial information about geo-
graphic areas. (1) State for each of the
registrant’s last three fiscal years, or
for each fiscal year the registrant has

been engaged in business, whichever
period is shorter:

(i) Revenues from external customers
attributed to:

(A) The registrant’s country of domi-
cile;

(B) All foreign countries, in total,
from which the registrant derives reve-
nues; and

(C) Any individual foreign country, if
material. Disclose the basis for attrib-
uting revenues from external cus-
tomers to individual countries.

(ii) Long-lived assets, other than fi-
nancial instruments, long-term cus-
tomer relationships of a financial insti-
tution, mortgage and other servicing
rights, deferred policy acquisition
costs, and deferred tax assets, located
in:

(A) The registrant’s country of domi-
cile;

(B) All foreign countries, in total, in
which the registrant holds assets; and

(C) Any individual foreign country, if
material.

(2) A registrant shall report the
amounts based on the financial infor-
mation that it uses to produce the gen-
eral-purpose financial statements. If
providing the geographic information
is impracticable, the registrant shall
disclose that fact. A registrant may
wish to provide, in addition to the in-
formation required by paragraph (d)(1)
of this section, subtotals of geographic
information about groups of countries.
To the extent that the disclosed infor-
mation conforms with generally ac-
cepted accounting principles, the reg-
istrant may include in its financial
statements a cross reference to this
data in lieu of presenting duplicative
data in its financial statements; con-
versely, a registrant may cross-ref-
erence to the financial statements.

(3) A registrant shall describe any
risks attendant to the foreign oper-
ations and any dependence on one or
more of the registrant’s segments upon
such foreign operations, unless it
would be more appropriate to discuss
this information in connection with
the description of one or more of the
registrant’s segments under paragraph
(c) of this item.

(4) If the registrant includes, or is re-
quired by Article 3 of Regulation S–X
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(17 CFR 210), to include, interim finan-
cial statements, discuss any facts re-
lating to the information furnished
under this paragraph (d) that, in the
opinion of management, indicate that
the three year financial data for geo-
graphic areas may not be indicative of
current or future operations. To the ex-
tent necessary to the discussion, in-
clude comparative information.

(e) Available information. Disclose the
following in any registration state-
ment you file under the Securities Act
of 1933:

(1) Whether you file reports with the
Securities and Exchange Commission.
If you are reporting company, identify
the reports and other information you
file with the SEC.

(2) That the public may read and
copy any materials you file with the
SEC at the SEC’s Public Reference
Room at 450 Fifth Street, NW., Wash-
ington, DC 20549. State that the public
may obtain information on the oper-
ation of the Public Reference Room by
calling the SEC at 1–800–SEC–0330. If
you are an electronic filer, state that
the SEC maintains an Internet site
that contains reports, proxy and infor-
mation statements, and other informa-
tion regarding issuers that file elec-
tronically with the SEC and state the
address of that site (http://
www.sec.gov). You are encouraged to
give your Internet address, if available;

(f) Reports to security holders. Disclose
the following information in any reg-
istration statement you file under the
Securities Act:

(1) If the SEC’s proxy rules or regula-
tions, or stock exchange requirements,
do not require you to send an annual
report to security holders or to holders
of American depository receipts, de-
scribe briefly the nature and frequency
of reports that you will give to secu-
rity holders. Specify whether the re-
ports that you give will contain finan-
cial information that has been exam-
ined and reported on, with an opinion
expressed ‘‘by’’ an independent public
or certified public accountant.

(2) For a foreign private issuer, if the
report will not contain financial infor-
mation prepared in accordance with
U.S. generally accepted accounting
principles, you must state whether the
report will include a reconciliation of

this information with U.S. generally
accepted accounting principles.

(g) Enforceability of civil liabilities
against foreign persons. Disclose the fol-
lowing if you are a foreign private
issuer filing a registration statement
under the Securities Act:

(1) Whether or not investors may
bring actions under the civil liability
provisions of the U.S. Federal securi-
ties laws against the foreign private
issuer, any of its officers and directors
who are residents of a foreign country,
any underwriters or experts named in
the registration statement that are
residents of a foreign country, and
whether investors may enforce these
civil liability provisions when the as-
sets of the issuer or these other persons
are located outside of the United
States. The disclosure must address
the following matters:

(i) The investor’s ability to effect
service of process within the United
States on the foreign private issuer or
any person;

(ii) The investor’s ability to enforce
judgments obtained in U.S. courts
against foreign persons based upon the
civil liability provisions of the U.S.
Federal securities laws;

(iii) The investor’s ability to enforce,
in an appropriate foreign court, judg-
ments of U.S. courts based upon the
civil liability provisions of the U.S.
Federal securities laws; and

(iv) The investor’s ability to bring an
original action in an appropriate for-
eign court to enforce liabilities against
the foreign private issuer or any person
based upon the U.S. Federal securities
laws.

(2) If you provide this disclosure
based on an opinion of counsel, name
counsel in the prospectus and file as an
exhibit to the registration statement a
signed consent of counsel to the use of
its name and opinion.

Instructions to Item 101: 1. In determining
what information about the segments is ma-
terial to an understanding of the registrant’s
business taken as a whole and therefore re-
quired to be disclosed, pursuant to paragraph
(c) of this Item, the registrant should take
into account both quantitative and quali-
tative factors such as the significance of the
matter to the registrant (e.g., whether a
matter with a relatively minor impact on
the registrant’s business is represented by
management to be important to its future
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profitability), the pervasiveness of the mat-
ter (e.g., whether it affects or may affect nu-
merous items in the segment information),
and the impact of the matter (e.g., whether
it distorts the trends reflected in the seg-
ment information). Situations may arise
when information should be disclosed about
a segment, althought the information in
quantitative terms may not appear signifi-
cant to the registrant’s business taken as a
whole.

2. Base the determination of whether infor-
mation about segments is required for a par-
ticular year upon an evaluation of inter-
period comparability. For instance, inter-
period comparability would require a reg-
istrant to report segment information in the
current period even if not material under the
criteria for reportability of SFAS No. 131 if
a segment has been significant in the imme-
diately preceding period and the registrant
expects it to be significant in the future.

3. The Commission, upon written request
of the registrant and where consistent with
the protection of investors, may permit the
omission of any of the information required
by this Item or the furnishing in substi-
tution thereof of appropriate information of
comparable character.

[47 FR 11401, Mar. 16, 1982, as amended at 63
FR 6381, Feb. 6, 1998; 64 FR 1734, Jan. 12, 1999]

§ 229.102 (Item 102) Description of
property.

State briefly the location and general
character of the principal plants, mines
and other materially important phys-
ical properties of the registrant and its
subsidiaries. In addition, identify the
segment(s), as reported in the financial
statements, that use the properties de-
scribed. If any such property is not
held in fee or is held subject to any
major encumbrance, so state and de-
scribe briefly how held.

Instructions to Item 102: 1. What is required is
such information as reasonably will inform
investors as to the suitability, adequacy,
productive capacity and extent of utilization
of the facilities by the registrant. Detailed
descriptions of the physical characteristics
of individual properties or legal descriptions
by metes and bounds are not required and
shall not be given.

2. In determining whether properties
should be described, the registrant should
take into account both quantitative and
qualitative factors. See Instruction 1 to Item
101 of Regulation S–K (§ 229.101).

3. In the case of an extractive enterprise,
material information shall be given as to
production, reserves, locations, development
and the nature of the registrant’s interest. If

individual properties are of major signifi-
cance to an industry segment:

A. More detailed information concerning
these matters shall be furnished; and

B. Appropriate maps shall be used to dis-
close location data of significant properties
except in cases for which numerous maps
would be required.

4. A. If reserve estimates are referred to in
the document, the staff of the Office of Engi-
neering, Division of Corporation Finance of
the Commission, shall be consulted. That Of-
fice may request that a copy of the full re-
port of the engineer or other expert who esti-
mated the reserves be furnished as supple-
mental information and not as part of the
filing. See Rule 418 of Regulation C (§ 230.418
of this chapter) and Rule 12b–4 of Regulation
12B (§ 240.12b–4 of this chapter) with respect
to the submission to, and return by, the
Commission of supplemental information.

B. If the estimates of reserves, or any esti-
mated valuation thereof, are represented as
being based on estimates prepared or re-
viewed by independent consultants, those
independent consultants shall be named in
the document.

5. Estimates of oil or gas reserves other
than proved or, in the case of other extrac-
tive reserves, estimates other than proved or
probable reserves, and any estimated values
of such reserves shall not be disclosed in any
document publicly filed with the Commis-
sion, unless such information is required to
be disclosed in the document by foreign or
state law; provided, however, that where
such estimates previously have been pro-
vided to a person (or any of its affiliates)
that is offering to acquire, merge or consoli-
date with the registrant or otherwise to ac-
quire the registrant’s securities, such esti-
mates may be included in documents relat-
ing to such acquisition.

6. The definitions in § 210.4–10(a) of Regula-
tion S–X [17 CFR 210] shall apply to this Item
with respect to oil and gas operations.

[47 FR 11401, Mar. 16, 1982, as amended at 64
FR 1735, Jan. 12, 1999]

§ 229.103 (Item 103) Legal proceedings.

Describe briefly any material pend-
ing legal proceedings, other than ordi-
nary routine litigation incidental to
the business, to which the registrant or
any of its subsidiaries is a party or of
which any of their property is the sub-
ject. Include the name of the court or
agency in which the proceedings are
pending, the date instituted, the prin-
cipal parties thereto, a description of
the factual basis alleged to underlie
the proceeding and the relief sought.
Include similar information as to any
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such proceedings known to be con-
templated by governmental authori-
ties.

Instructions to Item 103: 1. If the business ordi-
narily results in actions for negligence or
other claims, no such action or claim need be
described unless it departs from the normal
kind of such actions.

2. No information need be given with re-
spect to any proceeding that involves pri-
marily a claim for damages if the amount in-
volved, exclusive of interest and costs, does
not exceed 10 percent of the current assets of
the registrant and its subsidiaries on a con-
solidated basis. However, if any proceeding
presents in large degree the same legal and
factual issues as other proceedings pending
or known to be contemplated, the amount
involved in such other proceedings shall be
included in computing such percentage.

3. Notwithstanding Instructions 1 and 2,
any material bankruptcy, receivership, or
similar proceeding with respect to the reg-
istrant or any of its significant subsidiaries
shall be described.

4. Any material proceedings to which any
director, officer or affiliate of the registrant,
any owner of record or beneficially of more
than five percent of any class of voting secu-
rities of the registrant, or any associate of
any such director, officer, affiliate of the
registrant, or security holder is a party ad-
verse to the registrant or any of its subsidi-
aries or has a material interest adverse to
the registrant or any of its subsidiaries also
shall be described.

5. Notwithstanding the foregoing, an ad-
ministrative or judicial proceeding (includ-
ing, for purposes of A and B of this Instruc-
tion, proceedings which present in large de-
gree the same issues) arising under any Fed-
eral, State or local provisions that have been
enacted or adopted regulating the discharge
of materials into the environment or pri-
mary for the purpose of protecting the envi-
ronment shall not be deemed ‘‘ordinary rou-
tine litigation incidental to the business’’
and shall be described if:

A. Such proceeding is material to the busi-
ness or financial condition of the registrant;

B. Such proceeding involves primarily a
claim for damages, or involves potential
monetary sanctions, capital expenditures,
deferred charges or charges to income and
the amount involved, exclusive of interest
and costs, exceeds 10 percent of the current
assets of the registrant and its subsidiaries
on a consolidated basis; or

C. A governmental authority is a party to
such proceeding and such proceeding in-
volves potential monetary sanctions, unless
the registrant reasonably believes that such
proceeding will result in no monetary sanc-
tions, or in monetary sanctions, exclusive of
interest and costs, of less than $100,000; pro-
vided, however, that such proceedings which

are similar in nature may be grouped and de-
scribed generically.

Subpart 229.200—Securities of the
Registrant

§ 229.201 (Item 201) Market price of
and dividends on the registrant’s
common equity and related stock-
holder matters.

(a) Market information. (1)(i) Identify
the principal United States market or
markets in which each class of the reg-
istrant’s common equity is being trad-
ed. Where there is no established public
trading market for a class of common
equity, furnish a statement to that ef-
fect. For purposes of this Item the ex-
istence of limited or sporadic
quotations should not of itself be
deemed to constitute an ‘‘established
public trading market.’’ In the case of
foreign registrants, also identify the
principal established foreign public
trading market, if any, for each class
of the registrant’s common equity.

(ii) If the principal United States
market for such common equity is an
exchange, state the high and low sales
prices for the equity for each full quar-
terly period within the two most re-
cent fiscal years and any subsequent
interim period for which financial
statements are included, or are re-
quired to be included by Article 3 of
Regulation S–X [17 CFR 210], as re-
ported in the consolidated transaction
reporting system or, if not so reported,
as reported on the principal exchange
market for such equity.

(iii) If the principal United States
market for such common equity is not
an exchange, state the range of high
and low bid information for the equity
for each full quarterly period within
the two most recent fiscal years and
any subsequent interim period for
which financial statements are in-
cluded, or are required to be included
by Article 3 of Regulation S–X, as regu-
larly quoted in the automated
quotation system of a registered secu-
rities association, or where the equity
is not quoted in such a system, the
range of reported high and low bid
quotations, indicating the source of
such quotations. Indicate, as applica-
ble, that such over-the-counter market
quotations reflect inter-dealer prices,
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without retail mark-up, mark-down or
commission and may not necessarily
represent actual transactions. Where
there is an absence of an established
public trading market, reference to
quotations shall be qualified by appro-
priate explanation.

(iv) Where a foreign registrant has
identified a principal established for-
eign trading market for its common eq-
uity pursuant to paragraph (a)(1) of
this Item, also provide market price in-
formation comparable, to the extent
practicable, to that required for the
principal United States market, in-
cluding the source of such information.
Such prices shall be stated in the cur-
rency in which they are quoted. The
registrant may translate such prices
into United States currency at the cur-
rency exchange rate in effect on the
date the price disclosed was reported
on the foreign exchange. If the primary
United States market for the reg-
istrant’s common equity trades using
American Depositary Receipts, the
United States prices disclosed shall be
on that basis.

(v) If the information called for by
this Item is being presented in a reg-
istration statement filed pursuant to
the Securities Act or a proxy or infor-
mation statement filed pursuant to the
Exchange Act, the document also shall
include price information as of the lat-
est practicable date, and, in the case of
securities to be issued in connection
with an acquisition, business combina-
tion or other reorganization, as of the
date immediately prior to the public
announcement of such transaction.

(2) If the information called for by
this paragraph (a) is being presented in
a registration statement on Form S–1
(§ 239.11 of this chapter) or Form SB–2
(§ 239.28 of this chapter) under the Secu-
rities Act or on Form 10 and Form 10–
SB (§ 249.210 of this chapter) under the
Exchange Act relating to a class of
common equity for which at the time
of filing there is no established United
States public trading market, indicate
the amount(s) of common equity (i)
that is subject to outstanding options
or warrants to purchase, or securities
convertible into, common equity of the
registrant; (ii) that could be sold pur-
suant to Rule 144 under the Securities
Act [§ 230.144 of this chapter] or that

the registrant has agreed to register
under the Securities Act for sale by se-
curity holders; or (iii) that is being, or
has been publicly proposed to be, pub-
licly offered by the registrant (unless
such common equity is being offered
pursuant to an employee benefit plan
or dividend reinvestment plan), the of-
fering of which could have a material
effect on the market price of the reg-
istrant’s common equity.

(b) Holders. (1) Set forth the approxi-
mate number of holders of each class of
common equity of the registrant as of
the latest practicable date.

(2) If the information called for by
this paragraph (b) is being presented in
a registration statement filed pursuant
to the Securities Act or a proxy state-
ment or information statement filed
pursuant to the Exchange Act that re-
lates to an acquisition, business com-
bination or other reorganization, indi-
cate the effect of such transaction on
the amount and percentage of present
holdings of the registrant’s common
equity owned beneficially by (i) any
person (including any group as that
term is used in section 13(d)(3) of the
Exchange Act) who is known to the
registrant to be the beneficial owner of
more than five percent of any class of
the registrant’s common equity and (ii)
each director and nominee and (iii) all
directors and officers as a group, and
the registrant’s present commitments
to such persons with respect to the
issuance of shares of any class of its
common equity.

(c) Dividends. (1) State the frequency
and amount of any cash dividends de-
clared on each class of its common eq-
uity by the registrant for the two most
recent fiscal years and any subsequent
interim period for which financial
statements are required to be pre-
sented by § 210.3 of Regulation S–X.
Where there are restrictions (includ-
ing, where appropriate, restrictions on
the ability of registrant’s subsidiaries
to transfer funds to the registrant in
the form of cash dividends, loans or ad-
vances) that currently materially limit
the registrant’s ability to pay such
dividends or that the registrant reason-
ably believes are likely to limit mate-
rially the future payment of dividends
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on the common equity so state and ei-
ther (i) describe briefly (where appro-
priate quantify) such restrictions, or
(ii) cross reference to the specific dis-
cussion of such restrictions in the Man-
agement’s Discussion and Analysis of
financial condition and operating re-
sults prescribed by Item 303 of Regula-
tion S–K (§ 229.303) and the description
of such restrictions required by Regu-
lation S–X in the registrant’s financial
statements.

(2) Where registrants have a record of
paying no cash dividends although
earnings indicate an ability to do so,
they are encouraged to consider the
question of their intention to pay cash
dividends in the foreseeable future and,
if no such intention exists, to make a
statement of that fact in the filing.
Registrants which have a history of
paying cash dividends also are encour-
aged to indicate whether they cur-
rently expect that comparable cash
dividends will continue to be paid in
the future and, if not, the nature of the
change in the amount or rate of cash
dividend payments.

Instructions to Item 201: 1. Registrants, the
common equity of which is listed for trading
on more than one securities exchange reg-
istered under the Exchange Act, are required
to indicate each such exchange pursuant to
paragraph (a)(1)(i) of this Item; such reg-
istrants, however, need only report one set of
price quotations pursuant to paragraph
(a)(1)(ii) of this Item; where available, these
shall be the prices as reported in the consoli-
dated transaction reporting system and,
where the prices are not so reported, the
prices on the most significant (in terms of
volume) securities exchange for such shares.

2. Market prices and dividends reported
pursuant to this Item shall be adjusted to
give retroactive effect to material changes
resulting from stock dividends, stock splits
and reverse stock splits.

3. The computation of the approximate
number of holders of registrant’s common
equity may be based upon the number of
record holders or also may include individual
participants in security position listings. See
Rule 17Ad–8 under the Exchange Act. The
method of computation that is chosen shall
be indicated.

4. If the registrant is a foreign issuer, de-
scribe briefly:

A. Any governmental laws, decrees or reg-
ulations in the country in which the reg-
istrant is organized that restrict the export
or import of capital, including, but not lim-
ited to, foreign exchange controls, or that af-
fect the remittance of dividends or other

payments to nonresident holders of the reg-
istrant’s common equity; and

B. All taxes, including withholding provi-
sions, to which United States common eq-
uity holders are subject under existing laws
and regulations of the foreign country in
which the registrant is organized. Include a
brief description of pertinent provisions of
any reciprocal tax treaty between such for-
eign country and the United States regard-
ing withholding. If there is no such treaty, so
state.

5. If the registrant is a foreign private
issuer whose common equity of the class
being registered is wholly or partially in
bearer form, the response to this Item shall
so indicate together with as much informa-
tion as the registrant is able to provide with
respect to security holdings in the United
States. If the securities being registered
trade in the United States in the form of
American Depositary Receipts or similar
certificates, the response to this Item shall
so indicate together with the name of the de-
positary issuing such receipts and the num-
ber of shares or other units of the underlying
security representing the trading units in
such receipts.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat.
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13,
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1,
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565–568, 569, 570–574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; secs. 8 30, 31(c), 38(a), 54 Stat. 803, 836,
838, 841; 74 Stat. 201; 84 Stat. 1415; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d),
78w(a), 80a–8, 80a–29, 80a–30(c), 80a–37(a))

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 25127, June 10, 1982; 47 FR 54768, Dec. 6,
1982]

§ 229.202 (Item 202) Description of reg-
istrant’s securities.

NOTE: If the securities being described have
been accepted for listing on an exchange, the
exchange may be identified. The document
should not however, convey the impression
that the registrant may apply successfully
for listing of the securities on an exchange
or that, in the case of an underwritten offer-
ing, the underwriters may request the reg-
istrant to apply for such listing, unless there
is reasonable assurance that the securities to
be offered will be acceptable to a securities
exchange for listing.

(a) Capital stock. If capital stock is to
be registered, state the title of the
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class and describe such of the matters
listed in paragraphs (a) (1) through (5)
as are relevant. A complete legal de-
scription of the securities need not be
given.

(1) Outline briefly: (i) dividend rights;
(ii) terms of conversion; (iii) sinking
fund provisions; (iv) redemption provi-
sions; (v) voting rights, including any
provisions specifying the vote required
by security holders to take action; (vi)
any classification of the Board of Di-
rectors, and the impact of such classi-
fication where cumulative voting is
permitted or required; (vii) liquidation
rights; (viii) preemption rights; and
(ix) liability to further calls or to as-
sessment by the registrant and for li-
abilities of the registrant imposed on
its stockholders under state statutes
(e.g., to laborers, servants or employees
of the registrant), unless such disclo-
sure would be immaterial because the
financial resources of the registrant or
other factors make it improbable that
liability under such state statues
would be imposed; (x) any restriction
on alienability of the securities to be
registered; and (xi) any provision dis-
criminating against any existing or
prospective holder of such securities as
a result of such security holder owning
a substantial amount of securities.

(2) If the rights of holders of such
stock may be modified otherwise than
by a vote of a majority or more of the
shares outstanding, voting as a class,
so state and explain briefly.

(3) If preferred stock is to be reg-
istered, describe briefly any restriction
on the repurchase or redemption of
shares by the registrant while there is
any arrearage in the payment of divi-
dends or sinking fund installments. If
there is no such restriction, so state.

(4) If the rights evidenced by, or
amounts payable with respect to, the
shares to be registered are, or may be,
materially limited or qualified by the
rights of any other authorized class of
securities, include the information re-
garding such other securities as will
enable investors to understand such
limitations or qualifications. No infor-
mation need be given, however, as to
any class of securities all of which will
be retired, provided appropriate steps
to ensure such retirement will be com-

pleted prior to or upon delivery by the
registrant of the shares.

(5) Describe briefly or cross-reference
to a description in another part of the
document, any provision of the reg-
istrant’s charter or by-laws that would
have an effect of delaying, deferring or
preventing a change in control of the
registrant and that would operate only
with respect to an extraordinary cor-
porate transaction involving the reg-
istrant (or any of its subsidiaries), such
as a merger, reorganization, tender
offer, sale or transfer of substantially
all of its assets, or liquidation. Provi-
sions and arrangements required by
law or imposed by governmental or ju-
dicial authority need not be described
or discussed pursuant to this paragraph
(a)(5). Provisions or arrangements
adopted by the registrant to effect, or
further, compliance with laws or gov-
ernmental or judicial mandate are not
subject to the immediately preceding
sentence where such compliance did
not require the specific provisions or
arrangements adopted.

(b) Debt securities. If debt securities
are to be registered, state the title of
such securities, the principal amount
being offered, and, if a series, the total
amount authorized and the total
amount outstanding as of the most re-
cent practicable date; and describe
such of the matter listed in paragraphs
(b) (1) through (10) as are relevant. A
complete legal description of the secu-
rities need not be given. For purposes
solely of this Item, debt securities that
differ from one another only as to the
interest rate or maturity shall be re-
garded as securities of the same class.
Outline briefly:

(1) Provisions with respect to matu-
rity, interest, conversion, redemption,
amortization, sinking fund, or retire-
ment;

(2) Provisions with respect to the
kind and priority of any lien securing
the securities, together with a brief
identification of the principal prop-
erties subject to such lien;

(3) Provisions with respect to the
subordination of the rights of holders
of the securities to other security hold-
ers or creditors of the registrant; where
debt securities are designated as subor-
dinated in accordance with Instruction
1 to this Item, set forth the aggregate
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amount of outstanding indebtedness as
of the most recent practicable date
that by the terms of such debt securi-
ties would be senior to such subordi-
nated debt and describe briefly any
limitation on the issuance of such addi-
tional senior indebtedness or state that
there is no such limitation;

(4) Provisions restricting the declara-
tion of dividends or requiring the main-
tenance of any asset ratio or the cre-
ation or maintenance of reserves;

(5) Provisions restricting the incur-
rence of additional debt or the issuance
of additional securities; in the case of
secured debt, whether the securities
being registered are to be issued on the
basis of unbonded bondable property,
the deposit of cash or otherwise; as of
the most recent practicable date, the
approximate amount of unbonded
bondable property available as a basis
for the issuance of bonds; provisions
permitting the withdrawal of cash de-
posited as a basis for the issuance of
bonds; and provisions permitting the
release or substitution of assets secur-
ing the issue; Provided, however, That
provisions permitting the release of as-
sets upon the deposit of equivalent
funds or the pledge of equivalent prop-
erty, the release of property no longer
required in the business, obsolete prop-
erty, or property taken by eminent do-
main or the application of insurance
moneys, and other similar provisions
need not be described;

(6) The general type of event that
constitutes a default and whether or
not any periodic evidence is required to
be furnished as to the absence of de-
fault or as to compliance with the
terms of the indenture;

(7) Provisions relating to modifica-
tion of the terms of the security or the
rights of security holders;

(8) If the rights evidenced by the se-
curities to be registered are, or may be,
materially limited or qualified by the
rights of any other authorized class of
securities, the information regarding
such other securities as will enable in-
vestors to understand the rights evi-
denced by the securities; to the extent
not otherwise disclosed pursuant to
this Item; no information need be
given, however, as to any class of secu-
rities all of which will be retired, pro-
vided appropriate steps to ensure such

retirement will be completed prior to
or upon delivery by the registrant of
the securities;

(9) If debt securities are to be offered
at a price such that they will be
deemed to be offered at an ‘‘original
issue discount’’ as defined in paragraph
(a) of section 1273 of the Internal Rev-
enue Code (26 U.S.C. 1273), or if a debt
security is sold in a package with an-
other security and the allocation of the
offering price between the two securi-
ties may have the effect of offering the
debt security at such an original issue
discount, the tax effects thereof pursu-
ant to sections 1271–1278;

(10) The name of the trustee(s) and
the nature of any material relationship
with the registrant or with any of its
affiliates; the percentage of securities
of the class necessary to require the
trustee to take action; and what in-
demnification the trustee may require
before proceeding to enforce the lien.

(c) Warrants and rights. If the securi-
ties described are to be offered pursu-
ant to warrants or rights state:

(1) The amount of securities called
for by such warrants or rights;

(2) The period during which and the
price at which the warrants or rights
are exercisable;

(3) The amount of warrants or rights
outstanding;

(4) Provisions for changes to or ad-
justments in the exercise price; and

(5) Any other material terms of such
rights on warrants.

(d) Other securities. If securities other
than capital stock, debt, warrants or
rights are to be registered, include a
brief description (comparable to that
required in paragraphs (a), (b) and (c)
of Item 202) of the rights evidenced
thereby.

(e) Market information for securities
other than common equity. If securities
other than common equity are to be
registered and there is an established
public trading market for such securi-
ties (as that term is used in Item 201 of
Regulation S–K (§ 229.201 of this chap-
ter)) provide market information with
respect to such securities comparable
to that required by paragraph (a) of
Item 201 of Regulation S–K (§ 229.201).
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(f) American Depositary Receipts. If De-
positary Shares represented by Amer-
ican Depositary Receipts are being reg-
istered, furnish the following informa-
tion:

(1) The name of the depositary and
the address of its principal executive
office.

(2) State the title of the American
Depositary Receipts and identify the
deposited security. Describe briefly the
terms of deposit, including the provi-
sions, if any, with respect to:

(i) The amount of deposited securi-
ties represented by one unit of Amer-
ican Depositary Receipts;

(ii) The procedure for voting, if any,
the deposited securities;

(iii) The collection and distribution
of dividends;

(iv) The transmission of notices, re-
ports and proxy soliciting material;

(v) The sale or exercise of rights;
(vi) The deposit or sale of securities

resulting from dividends, splits or
plans of reorganization;

(vii) Amendment, extension or termi-
nation of the deposit;

(viii) Rights of holders of receipts to
inspect the transfer books of the depos-
itary and the list of holders of receipts;

(ix) Restrictions upon the right to de-
posit or withdraw the underlying secu-
rities;

(x) Limitation upon the liability of
the depositary.

(3) Describe all fees and charges
which may be imposed directly or indi-
rectly against the holder of the Amer-
ican Depositary Receipts, indicating
the type of service, the amount of fee
or charges and to whom paid.

Instructions to Item 202: 1. Wherever the title
of securities is required to be stated, there
shall be given such information as will indi-
cate the type and general character of the
securities, including the following:

A. In the case of shares, the par or stated
value, if any; the rate of dividends, if fixed,
and whether cumulative or non-cumulative;
a brief indication of the preference, if any;
and if convertible or redeemable, a state-
ment to that effect;

B. In the case of debt, the rate of interest;
the date of maturity or, if the issue matures
serially, a brief indication of the serial ma-
turities, such as ‘‘maturing serially from
1955 to 1960’’; if the payment of principal or
interest is contingent, an appropriate indica-
tion of such contingency; a brief indication
of the priority of the issue; and, if convert-

ible or callable, a statement to that effect;
or

C. In the case of any other kind of secu-
rity, appropriate information of comparable
character.

2. If the registrant is a foreign registrant,
include (to the extent not disclosed in the
document pursuant to Item 201 of Regulation
S–K (§ 229.201) or otherwise) in the descrip-
tion of the securities:

A. A brief description of any limitations on
the right of nonresident or foreign owners to
hold or vote such securities imposed by for-
eign law or by the charter or other con-
stituent document of the registrant, or if no
such limitations are applicable, so state;

B. A brief description of any governmental
laws, decrees or regulations in the country
in which the registrant is organized affecting
the remittance of dividends, interest and
other payments to nonresident holders of the
securities being registered;

C. A brief outline of all taxes, including
withholding provisions, to which United
States security holders are subject under ex-
isting laws and regulations of the foreign
country in which the registrant is organized;
and

D. A brief description of pertinent provi-
sions of any reciprocal tax treaty between
such foreign country and the United States
regarding withholding or, if there is no such
treaty, so state.

3. Section 305(a)(2) of the Trust Indenture
Act of 1939, 15 U.S.C. 77aaa et seq., as amend-
ed (‘‘Trust Indenture Act’’), shall not be
deemed to require the inclusion in a registra-
tion statement or in a prospectus of any in-
formation not required by this Item.

4. Where convertible securities or stock
purchase warrants are being registered that
are subject to redemption or call, the de-
scription of the conversion terms of the secu-
rities or material terms of the warrants shall
disclose:

A. Whether the right to convert or pur-
chase the securities will be forfeited unless
it is exercised before the date specified in a
notice of the redemption or call;

B. The expiration or termination date of
the warrants;

C. The kinds, frequency and timing of no-
tice of the redemption or call, including the
cities or newspapers in which notice will be
published (where the securities provide for a
class of newspapers or group of cities in
which the publication may be made at the
discretion of the registrant, the registrant
should describe such provision); and

D. In the case of bearer securities, that in-
vestors are responsible for making arrange-
ments to prevent loss of the right to convert
or purchase in the event of redemption of
call, for example, by reading the newspapers
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in which the notice of redemption or call
may be published.

5. The response to paragraph (f) shall in-
clude information with respect to fees and
charges in connection with (A) the deposit or
substitution of the underlying securities; (B)
receipt and distribution of dividends; (C) the
sale or exercise of rights; (D) the withdrawal
of the underlying security; and (E) the trans-
ferring, splitting or grouping of receipts. In-
formation with respect to the right to col-
lect the fees and charges against dividends
received and deposited securities shall be in-
cluded in response to this item.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79
Stat.1051; sec. 308(a)(2), 90 Stat. 57; secs. 12,
13, 15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs.
1, 3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565–568, 569, 570–574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; secs. 8 30, 31(c), 38(a), 54 Stat. 803, 836,
838, 841; 74 Stat. 201; 84 Stat. 1415; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d),
78w(a), 80a–8, 80a–29, 80a–30(c), 80a–37(a))

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 54768, Dec. 6, 1982; 51 FR 42056, Nov. 20,
1986]

Subpart 229.300—Financial
Information

§ 229.301 (Item 301) Selected financial
data.

Furnish in comparative columnar
form the selected financial data for the
registrant referred to below, for

(a) Each of the last five fiscal years
of the registrant (or for the life of the
registrant and its predecessors, if less),
and

(b) Any additional fiscal years nec-
essary to keep the information from
being misleading.

Instructions to Item 301: 1. The purpose of the
selected financial data shall be to supply in
a convenient and readable format selected fi-
nancial data which highlight certain signifi-
cant trends in the registrant’s financial con-
dition and results of operations.

2. Subject to appropriate variation to con-
form to the nature of the registrant’s busi-
ness, the following items shall be included in
the table of financial data: net sales or oper-
ating revenues; income (loss) from con-
tinuing operations; income (loss) from con-
tinuing operations per common share; total
assets; long-term obligations and redeemable
preferred stock (including long-term debt,
capital leases, and redeemable preferred
stock as defined in § 210.5–02.28(a) of Regula-
tion S–X [17 CFR 210]; and cash dividends de-
clared per common share. Registrants may
include additional items which they believe
would enhance an understanding of and
would highlight other trends in their finan-
cial condition and results of operations.
Briefly describe, or cross-reference to a dis-
cussion thereof, factors such as accounting
changes, business combinations or disposi-
tions of business operations, that materially
affect the comparability of the information
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reflected in selected financial data. Discus-
sion of, or reference to, any material uncer-
tainties should also be included where such
matters might cause the data reflected here-
in not to be indicative of the registrant’s fu-
ture financial condition or results of oper-
ations.

3. All references to the registrant in the
table of selected financial data and in this
Item shall mean the registrant and its sub-
sidiaries consolidated.

4. If interim period financial statements
are included, or are required to be included,
by Article 3 of Regulation S–X, registrants
should consider whether any or all of the se-
lected financial data need to be updated for
such interim periods to reflect a material
change in the trends indicated; where such
updating information is necessary, reg-
istrants shall provide the information on a
comparative basis unless not necessary to an
understanding of such updating information.

5. A foreign private issuer shall disclose
also the following information in all filings
containing financial statements:

A. In the forepart of the document and as
of the latest practicable date, the exchange
rate into U.S. currency of the foreign cur-
rency in which the financial statements are
denominated;

B. A history of exchange rates for the five
most recent years and any subsequent in-
terim period for which financial statements
are presented setting forth the rates for pe-
riod end, the average rates, and the range of
high and low rates for each year; and

C. If equity securities are being registered,
a five year summary of dividends per share
stated in both the currency in which the fi-
nancial statements are denominated and
United States currency based on the ex-
change rates at each respective payment
date.

6. A foreign private issuer shall present the
selected financial data in the same currency
as its financial statements. The issuer may
present the selected financial data on the
basis of the accounting principles used in its
primary financial statements but in such
case shall present this data also on the basis
of any reconciliations of such data to United
States generally accepted accounting prin-
ciples and Regulation S–X made pursuant to
Rule 4–01 of Regulation S–X (§ 210.4–01 of this
chapter).

7. For purposes of this rule, the rate of ex-
change means the noon buying rate in New
York City for cable transfers in foreign cur-
rencies as certified for customs purposes by
the Federal Reserve Bank of New York. The
average rate means the average of the ex-

change rates on the last day of each month
during a year.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat.
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13,
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1,
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565–568, 569, 570–574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; secs. 8, 30, 31(c), 38(a), 54 Stat. 803, 836,
838, 841; 74 Stat. 201; 84 Stat. 1415; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d),
78w(a), 80a–8, 80a–29, 80a–30(c), 80a–37(a))

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 54768, Dec. 6, 1982; 52 FR 30919, Aug. 18,
1987]

§ 229.302 (Item 302) Supplementary fi-
nancial information.

(a) Selected quarterly financial data.
Registrants specified in paragraph
(a)(5) of this Item shall provide the in-
formation specified below.

(1) Disclosure shall be made of net
sales, gross profit (net sales less costs
and expenses associated directly with
or allocated to products sold or serv-
ices rendered), income (loss) before ex-
traordinary items and cumulative ef-
fect of a change in accounting, per
share data based upon such income
(loss), and net income (loss), for each
full quarter within the two most recent
fiscal years and any subsequent in-
terim period for which financial state-
ments are included or are required to
be included by Article 3 of Regulation
S–X [17 CFR 210].

(2) When the data supplied pursuant
to this paragraph (a) vary from the
amounts previously reported on the
Form 10–Q and Form 10–QSB (§ 249.308a
of this chapter) filed for any quarter,
such as would be the case when a pool-
ing of interests occurs or where an
error is corrected, reconcile the
amounts given with those previously
reported and describe the reason for
the difference.

(3) Describe the effect of any dis-
posals of segments of a business, and
extraordinary, unusual or infrequently
occurring items recognized in each full
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quarter within the two most recent fis-
cal years and any subsequent interim
period for which financial statements
are included or are required to be in-
cluded by Article 3 of Regulation S–X,
as well as the aggregate effect and the
nature of year-end or other adjust-
ments which are material to the re-
sults of that quarter.

(4) If the financial statements to
which this information relates have
been reported on by an accountant, ap-
propriate professional standards and
procedures, as enumerated in the
Statements of Auditing Standards
issued by the Auditing Standards
Board of the American Institute of Cer-
tified Public Accountants, shall be fol-
lowed by the reporting accountant
with regard to the data required by
this paragraph (a).

(5) This paragraph (a) applies to any
registrant, except a foreign private
issuer, that has securities registered
pursuant to sections 12(b) (15 U.S.C.
§ 78l(b)) (other than mutual life insur-
ance companies) or 12(g) of the Ex-
change Act (15 U.S.C. § 78l(g)).

(b) Information about oil and gas pro-
ducing activities. Registrants engaged in
oil and gas producing activities shall
present the information about oil and
gas producing activities (as those ac-
tivities are defined in Regulation S–X,
§ 210.4–10(a)) specified in paragraphs 9–
34 of Statement of Financial Account-
ing Standards (‘‘SFAS’’) No. 69, ‘‘Dis-
closures about Oil and Gas Producing
Activities.’’ If such oil and gas pro-
ducing activities are regarded as sig-
nificant under one or more of the tests
set forth in paragraph 8 of SFAS No. 69.

Instructions to Paragraph (b): 1. (a) SFAS No.
69 disclosures that relate to annual periods
shall be presented for each annual period for
which an income statement is required. (b)
SFAS No. 69 disclosures required as of the
end of an annual period shall be presented as
of the date of each audited balance sheet re-
quired, and (c) SFAS No. 69 disclosures re-
quired as of the beginning of an annual pe-
riod shall be presented as of the beginning of
each annual period for which an income
statement is required.

2. This paragraph, together with § 210.4–10
of Regulation S–X, prescribes financial re-
porting standards for the preparation of ac-
counts by persons engaged, in whole or in
part, in the production of crude oil or nat-
ural gas in the United States, pursuant to
Section 503 of the Energy Policy and Con-

servation Act of 1975 (42 U.S.C. 8383)
(‘‘EPCA’’) and Section 11(c) of the Energy
Supply and Environmental Coordination Act
of 1974 (15 U.S.C. 796) (‘‘ESECA’’) as amended
by Section 506 of EPCA. The application of
the paragraph to those oil and gas producing
operations of companies regulated for rate-
making purposes on an individual-company-
cost-of-service basis may, however, give ap-
propriate recognition to differences arising
because of the effect of the ratemaking proc-
ess.

3. Any person exempted by the Department
of Energy from any record-keeping or report-
ing requirements pursuant to Section 11(c) of
ESECA, as amended, is similarly exempted
from the related provisions of this paragraph
in the preparation of accounts pursuant to
EPCA. This exemption does not affect the
applicability of this paragraph to filings pur-
suant to the federal securities laws.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 57914, Dec. 29, 1982; 52 FR 30919, Aug. 18,
1987; 56 FR 30053, July 1, 1991; 64 FR 73402,
Dec. 30, 1999]

§ 229.303 (Item 303) Management’s dis-
cussion and analysis of financial
condition and results of operations.

(a) Full fiscal years. Discuss reg-
istrant’s financial condition, changes
in financial condition and results of op-
erations. The discussion shall provide
information as specified in paragraphs
(a) (1), (2) and (3) with respect to liquid-
ity, capital resources and results of op-
erations and also shall provide such
other information that the registrant
believes to be necessary to an under-
standing of its financial condition,
changes in financial condition and re-
sults of operations. Discussions of li-
quidity and capital resources may be
combined whenever the two topics are
interrelated. Where in the registrant’s
judgment a discussion of segment in-
formation or of other subdivisions of
the registrant’s business would be ap-
propriate to an understanding of such
business, the discussion shall focus on
each relevant, reportable segment or
other subdivision of the business and
on the registrant as a whole.

(1) Liquidity. Identify any known
trends or any known demands, commit-
ments, events or uncertainties that
will result in or that are reasonably
likely to result in the registrant’s li-
quidity increasing or decreasing in any
material way. If a material deficiency
is identified, indicate the course of ac-
tion that the registrant has taken or
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proposes to take to remedy the defi-
ciency. Also identify and separately de-
scribe internal and external sources of
liquidity, and briefly discuss any mate-
rial unused sources of liquid assets.

(2) Capital resources. (i) Describe the
registrant’s material commitments for
capital expenditures as of the end of
the latest fiscal period, and indicate
the general purpose of such commit-
ments and the anticipated source of
funds needed to fulfill such commit-
ments.

(ii) Describe any known material
trends, favorable or unfavorable, in the
registrant’s capital resources. Indicate
any expected material changes in the
mix and relative cost of such resources.
The discussion shall consider changes
between equity, debt and any off-bal-
ance sheet financing arrangements.

(3) Results of operations. (i) Describe
any unusual or infrequent events or
transactions or any significant eco-
nomic changes that materially affected
the amount of reported income from
continuing operations and, in each
case, indicate the extent to which in-
come was so affected. In addition, de-
scribe any other significant compo-
nents of revenues or expenses that, in
the registrant’s judgment, should be
described in order to understand the
registrant’s results of operations.

(ii) Describe any known trends or un-
certainties that have had or that the
registrant reasonably expects will have
a material favorable or unfavorable im-
pact on net sales or revenues or income
from continuing operations. If the reg-
istrant knows of events that will cause
a material change in the relationship
between costs and revenues (such as
known future increases in costs of
labor or materials or price increases or
inventory adjustments), the change in
the relationship shall be disclosed.

(iii) To the extent that the financial
statements disclose material increases
in net sales or revenues, provide a nar-
rative discussion of the extent to which
such increases are attributable to in-
creases in prices or to increases in the
volume or amount of goods or services
being sold or to the introduction of
new products or services.

(iv) For the three most recent fiscal
years of the registrant, or for those fis-
cal years beginning after December 25,

1979, or for those fiscal years in which
the registrant has been engaged in
business, whichever period is shortest,
discuss the impact of inflation and
changing prices on the registrant’s net
sales and revenues and on income from
continuing operations.

Instructions to Paragraph 303(a): 1. The reg-
istrant’s discussion and analysis shall be of
the financial statements and of other statis-
tical data that the registrant believes will
enhance a reader’s understanding of its fi-
nancial condition, changes in financial con-
dition and results of operations. Generally,
the discussion shall cover the three year pe-
riod covered by the financial statements and
shall use year-to-year comparisons or any
other formats that in the registrant’s judg-
ment enhance a reader’s understanding.
However, where trend information is rel-
evant, reference to the five year selected fi-
nancial data appearing pursuant to Item 301
of Regulation S–K (§ 229.301) may be nec-
essary.

2. The purpose of the discussion and anal-
ysis shall be to provide to investors and
other users information relevant to an as-
sessment of the financial condition and re-
sults of operations of the registrant as deter-
mined by evaluating the amounts and cer-
tainty of cash flows from operations and
from outside sources. The information pro-
vided pursuant to this Item need only in-
clude that which is available to the reg-
istrant without undue effort or expense and
which does not clearly appear in the reg-
istrant’s financial statements.

3. The discussion and analysis shall focus
specifically on material events and uncer-
tainties known to management that would
cause reported financial information not to
be necessarily indicative of future operating
results or of future financial condition. This
would include descriptions and amounts of
(A) matters that would have an impact on
future operations and have not had an im-
pact in the past, and (B) matters that have
had an impact on reported operations and
are not expected to have an impact upon fu-
ture operations.

4. Where the consolidated financial state-
ments reveal material changes from year to
year in one or more line items, the causes for
the changes shall be described to the extent
necesary to an understanding of the reg-
istrant’s businesses as a whole; Provided,
however, That if the causes for a change in
one line item also relate to other line items,
no repetition is required and a line-by-line
analysis of the financial statements as a
whole is not required or generally appro-
priate. Registrants need not recite the
amounts of changes from year to year which
are readily computable from the financial
statements. The discussion shall not merely
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repeat numerical data contained in the con-
solidated financial statements.

5. The term ‘‘liquidity’’ as used in this
Item refers to the ability of an enterprise to
generate adequate amounts of cash to meet
the enterprise’s needs for cash. Except where
it is otherwise clear from the discussion, the
registrant shall indicate those balance sheet
conditions or income or cash flow items
which the registrant believes may be indica-
tors of its liquidity condition. Liquidity gen-
erally shall be discussed on both a long-term
and short-term basis. The issue of liquidity
shall be discussed in the context of the reg-
istrant’s own business or businesses. For ex-
ample a discussion of working capital may
be appropriate for certain manufacturing, in-
dustrial or related operations but might be
inappropriate for a bank or public utility.

6. Where financial statements presented or
incorporated by reference in the registration
statement are required by § 210.4–08(e)(3) of
Regulation S–X [17 CFR part 210] to include
disclosure of restrictions on the ability of
both consolidated and unconsolidated sub-
sidiaries to transfer funds to the registrant
in the form of cash dividends, loans or ad-
vances, the discussion of liquidity shall in-
clude a discussion of the nature and extent
of such restrictions and the impact such re-
strictions have had and are expected to have
on the ability of the parent company to meet
its cash obligations.

7. Registrants are encouraged, but not re-
quired, to supply forward-looking informa-
tion. This is to be distinguished from pres-
ently known data which will impact upon fu-
ture operating results, such as known future
increases in costs of labor or materials. This
latter data may be required to be disclosed.
Any forward-looking information supplied is
expressly covered by the safe harbor rule for
projections. See Rule 175 under the Securi-
ties Act [17 CFR 230.175], Rule 3b–6 under the
Exchange Act [17 CFR 240.3b–6] and Securi-
ties Act Release No. 6084 (June 25, 1979) (44
FR 38810).

8. Registrants are only required to discuss
the effects of inflation and other changes in
prices when considered material. This dis-
cussion may be made in whatever manner
appears appropriate under the cir-
cumstances. All that is required is a brief
textual presentation of management’s views.
No specific numerical financial data need be
presented except as Rule 3–20(c) of Regula-
tion S–X (§ 210.3–20(c) of this chapter) other-
wise requires. However, registrants may
elect to voluntarily disclose supplemental
information on the effects of changing prices
as provided for in Statement of Financial
Accounting Standards No. 89, ‘‘Financial Re-
porting and Changing Prices’’ or through
other supplemental disclosures. The Com-
mission encourages experimentation with
these disclosures in order to provide the
most meaningful presentation of the impact

of price changes on the registrant’s financial
statements.

9. Registrants that elect to disclose supple-
mentary information on the effects of chang-
ing prices as specified by SFAS No. 89, ‘‘Fi-
nancial Reporting and Changing Prices,’’
may combine such explanations with the dis-
cussion and analysis required pursuant to
this Item or may supply such information
separately with appropriate cross reference.

10. All references to the registrant in the
discussion and in this Item shall mean the
registrant and its subsidiaries consolidated.

11. Foreign private registrants also shall
discuss briefly any pertinent governmental
economic, fiscal, monetary, or political poli-
cies or factors that have materially affected
or could materially affect, directly or indi-
rectly, their operations or investments by
United States nationals.

12. If the registrant is a foreign private
issuer, the discussion shall focus on the pri-
mary financial statements presented in the
registration statement or report. There shall
be a reference to the reconciliation to United
States generally accepted accounting prin-
ciples, and a discussion of any aspects of the
difference between foreign and United States
generally accepted accounting principles,
not discussed in the reconciliation, that the
registrant believes is necessary for an under-
standing of the financial statements as a
whole.

(b) Interim periods. If interim period
financial statements are included or
are required to be included by Article 3
of Regulation S–X (17 CFR 210), a man-
agement’s discussion and analysis of
the financial condition and results of
operations shall be provided so as to
enable the reader to assess material
changes in financial condition and re-
sults of operations between the periods
specified in paragraphs (b) (1) and (2) of
this Item. The discussion and analysis
shall include a discussion of material
changes in those items specifically list-
ed in paragraph (a) of this Item, except
that the impact of inflation and chang-
ing prices on operations for interim pe-
riods need not be addressed.

(1) Material changes in financial condi-
tion. Discuss any material changes in
financial condition from the end of the
preceding fiscal year to the date of the
most recent interim balance sheet pro-
vided. If the interim financial state-
ments include an interim balance sheet
as of the corresponding interim date of
the preceding fiscal year, any material
changes in financial condition from
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that date to the date of the most re-
cent interim balance sheet provided
also shall be discussed. If discussions of
changes from both the end and the cor-
responding interim date of the pre-
ceding fiscal year are required, the dis-
cussions may be combined at the dis-
cretion of the registrant.

(2) Material changes in results of oper-
ations. Discuss any material changes in
the registrant’s results of operations
with respect to the most recent fiscal
year-to-date period for which an in-
come statement is provided and the
corresponding year-to-date period of
the preceding fiscal year. If the reg-
istrant is required to or has elected to
provide an income statement for the
most recent fiscal quarter, such discus-
sion also shall cover material changes
with respect to that fiscal quarter and
the corresponding fiscal quarter in the
preceding fiscal year. In addition, if
the registrant has elected to provide an
income statement for the twelve-
month period ended as of the date of
the most recent interim balance sheet
provided, the discussion also shall
cover material changes with respect to
that twelve-month period and the
twelve-month period ended as of the
corresponding interim balance sheet
date of the preceding fiscal year. Not-
withstanding the above, if for purposes
of a registration statement a reg-
istrant subject to paragraph (b) of
§ 210.3–03 of Regulation S–X provides a
statement of income for the twelve-
month period ended as of the date of
the most recent interim balance sheet
provided in lieu of the interim income
statements otherwise required, the dis-
cussion of material changes in that
twelve-month period will be in respect
to the preceding fiscal year rather than
the corresponding preceding period.

Instructions to Paragraph (b) of Item 303: 1. If
interim financial statements are presented

together with financial statements for full
fiscal years, the discussion of the interim fi-
nancial information shall be prepared pursu-
ant to this paragraph (b) and the discussion
of the full fiscal year’s information shall be
prepared pursuant to paragraph (a) of this
Item. Such discussions may be combined.

2. In preparing the discussion and analysis
required by this paragraph (b), the registrant
may presume that users of the interim finan-
cial information have read or have access to
the discussion and analysis required by para-
graph (a) for the preceding fiscal year.

3. The discussion and analysis required by
this paragraph (b) is required to focus only
on material changes. Where the interim fi-
nancial statements reveal material changes
from period to period in one or more signifi-
cant line items, the causes for the changes
shall be described if they have not already
been disclosed: Provided, however, That if the
causes for a change in one line item also re-
late to other line items, no repetition is re-
quired. Registrants need not recite the
amounts of changes from period to period
which are readily computable from the fi-
nancial statements. The discussion shall not
merely repeat numerical data contained in
the financial statements. The information
provided shall include that which is avail-
able to the registrant without undue effort
or expense and which does not clearly appear
in the registrant’s condensed interim finan-
cial statements.

4. The registrant’s discussion of material
changes in results of operations shall iden-
tify any significant elements of the reg-
istrant’s income or loss from continuing op-
erations which do not arise from or are not
necessarily representative of the registrant’s
ongoing business.

5. The registrant shall discuss any seasonal
aspects of its business which have had a ma-
terial effect upon its financial condition or
results of operation.

6. Registrants are encouraged but are not
required to discuss forward-looking informa-
tion. Any forward-looking information sup-
plied is expressly covered by the safe harbor
rule for projections. See Rule 175 under the
Securities Act [17 CFR 230. 175], Rule 3b–6
under the Exchange Act [17 CFR 249.3b–6] and
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Securities Act Release No. 6084 (June 25,
1979) (44 FR 38810).

(Secs. 7 and 19a of the Securities Act, 15
U.S.C. 77g, 77s(a), 77aa(25)(26); secs. 12, 13, 14,
15(d), and 23(a) of the Securities Exchange
Act of 1934, 15 U.S.C. 78l, 78m, 78n, 78o(d),
78w(a), secs. 5(b), 10(a), 14, 20(a) of the Public
Utility Holding Company Act, 15 U.S.C.
79e(a), 79n, 79t(a); secs. 8, 20, 30, 31(c), 38(a) of
the Investment Company Act of 1940, 15
U.S.C. 80a–8, 80a–20, 80a–29, 80a–30(c), 80a–
37(a); secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81,
85; secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat.
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13,
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1,
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565–568, 569, 570–574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; secs. 8 30, 31(c), 38(a), 54 Stat. 803, 836,
838, 841; 74 Stat. 201; 84 Stat. 1415; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d),
78w(a), 80a–8, 80a–29, 80a–30(c), 80a–37(a))

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 29839, July 9, 1982; 47 FR 54768, Dec. 6,
1982; 52 FR 30919, Aug. 18, 1987]

§ 229.304 (Item 304) Changes in and
disagreements with accountants on
accounting and financial disclosure.

(a)(1) If during the registrant’s two
most recent fiscal years or any subse-
quent interim period, an independent
accountant who was previously en-
gaged as the principal accountant to
audit the registrant’s financial state-
ments, or an independent accountant
who was previously engaged to audit a
significant subsidiary and on whom the
principal accountant expressed reli-
ance in its report, has resigned (or indi-
cated it has declined to stand for re-
election after the completion of the
current audit) or was dismissed, then
the registrant shall:

(i) State whether the former account-
ant resigned, declined to stand for re-
election or was dismissed and the date
thereof.

(ii) State whether the principal ac-
countant’s report on the financial
statements for either of the past two
years contained an adverse opinion or a
disclaimer of opinion, or was qualified
or modified as to uncertainty, audit
scope, or accounting principles; and
also describe the nature of each such

adverse opinion, disclaimer of opinion,
modification, or qualification.

(iii) State whether the decision to
change accountants was recommended
or approved by:

(A) Any audit or similar committee
of the board of directors, if the issuer
has such a committee; or

(B) The board of directors, if the
issuer has no such committee.

(iv) State whether during the reg-
istrant’s two most recent fiscal years
and any subsequent interim period pre-
ceding such resignation, declination or
dismissal there were any disagree-
ments with the former accountant on
any matter of accounting principles or
practices, financial statement disclo-
sure, or auditing scope or procedure,
which disagreement(s), if not resolved
to the satisfaction of the former ac-
countant, would have caused it to
make reference to the subject matter
of the disagreement(s) in connection
with its report. Also, (A) describe each
such disagreement; (B) state whether
any audit or similar committee of the
board of directors, or the board of di-
rectors, discussed the subject matter of
each of such disagreements with the
former accountant; and (C) state
whether the registrant has authorized
the former accountant to respond fully
to the inquiries of the successor ac-
countant concerning the subject mat-
ter of each of such disagreements and,
if not, describe the nature of any limi-
tation thereon and the reason there-
fore. The disagreements required to be
reported in response to this Item in-
clude both those resolved to the former
accountant’s satisfaction and those not
resolved to the former accountant’s
satisfaction. Disagreements con-
templated by this Item are those that
occur at the decision-making level, i.e.,
between personnel of the registrant re-
sponsible for presentation of its finan-
cial statements and personnel of the
accounting firm responsible for ren-
dering its report.

(v) Provide the information required
by paragraph (a)(1)(iv) of this Item for
each of the kinds of events (even
though the registrant and the former
accountant did not express a difference
of opinion regarding the event) listed
in paragraphs (a)(1)(v) (A) through (D)
of this section, that occurred within
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the registrant’s two most recent fiscal
years and any subsequent interim pe-
riod preceding the former accountant’s
resignation, declination to stand for re-
election, or dismissal (‘‘reportable
events’’). If the event led to a disagree-
ment or difference of opinion, then the
event should be reported as a disagree-
ment under paragraph (a)(1)(iv) and
need not be repeated under this para-
graph.

(A) The accountant’s having advised
the registrant that the internal con-
trols necessary for the registrant to de-
velop reliable financial statements do
not exist;

(B) The accountant’s having advised
the registrant that information has
come to the accountant’s attention
that has led it to no longer be able to
rely on management’s representations,
or that has made it unwilling to be as-
sociated with the financial statements
prepared by management;

(C) (1) The accountant’s having ad-
vised the registrant of the need to ex-
pand significantly the scope of its
audit, or that information has come to
the accountant’s attention during the
time period covered by Item
304(a)(1)(iv), that if further inves-
tigated may:

(i) Materially impact the fairness or
reliability of either: a previously
issued audit report or the underlying
financial statements; or the financial
statements issued or to be issued cov-
ering the fiscal period(s) subsequent to
the date of the most recent financial
statements covered by an audit report
(including information that may pre-
vent it from rendering an unqualified
audit report on those financial state-
ments), or

(ii) Cause it to be unwilling to rely on
management’s representations or be
associated with the registrant’s finan-
cial statements, and

(2) Due to the accountant’s resigna-
tion (due to audit scope limitations or
otherwise) or dismissal, or for any
other reason, the accountant did not so
expand the scope of its audit or con-
duct such further investigation; or

(D)(1) The accountant’s having ad-
vised the registrant that information
has come to the accountant’s attention
that it has concluded materially im-
pacts the fairness or reliability of ei-

ther (i) a previously issued audit report
or the underlying financial statements,
or (ii) the financial statements issued
or to be issued covering the fiscal pe-
riod(s) subsequent to the date of the
most recent financial statements cov-
ered by an audit report (including in-
formation that, unless resolved to the
accountant’s satisfaction, would pre-
vent it from rendering an unqualified
audit report on those financial state-
ments), and

(2) Due to the accountant’s resigna-
tion, dismissal or declination to stand
for re-election, or for any other reason,
the issue has not been resolved to the
accountant’s satisfaction prior to its
resignation, dismissal or declination to
stand for re-election.

(2) If during the registrant’s two
most recent fiscal years or any subse-
quent interim period, a new inde-
pendent accountant has been engaged
as either the principal accountant to
audit the registrant’s financial state-
ments, or as an independent account-
ant to audit a significant subsidiary
and on whom the principal accountant
is expected to express reliance in its re-
port, then the registrant shall identify
the newly engaged accountant and in-
dicate the date of such accountant’s
engagement. In addition, if during the
registrant’s two most recent fiscal
years, and any subsequent interim pe-
riod prior to engaging that accountant,
the registrant (or someone on its be-
half) consulted the newly engaged ac-
countant regarding:

(i) Either: The application of ac-
counting principles to a specified
transaction, either completed or pro-
posed; or the type of audit opinion that
might be rendered on the registrant’s
financial statements, and either a writ-
ten report was provided to the reg-
istrant or oral advice was provided
that the new accountant concluded was
an important factor considered by the
registrant in reaching a decision as to
the accounting, auditing or financial
reporting issue; or

(ii) Any matter that was either the
subject of a disagreement (as defined in
paragraph 304(a)(1)(iv) and the related
instructions to this item) or a report-
able event (as described in paragraph
304(a)(1)(v)), then the registrant shall:
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(A) So state and identify the issues
that were the subjects of those con-
sultations;

(B) Briefly describe the views of the
newly engaged accountant as expressed
orally or in writing to the registrant
on each such issue and, if written views
were received by the registrant, file
them as an exhibit to the report or reg-
istration statement requiring compli-
ance with this Item 304(a);

(C) State whether the former ac-
countant was consulted by the reg-
istrant regarding any such issues, and
if so, provide a summary of the former
accountant’s views; and

(D) Request the newly engaged ac-
countant to review the disclosure re-
quired by this Item 304(a) before it is
filed with the Commission and provide
the new accountant the opportunity to
furnish the registrant with a letter ad-
dressed to the Commission containing
any new information, clarification of
the registrant’s expression of its views,
or the respects in which it does not
agree with the statements made by the
registrant in response to Item 304(a).
The registrant shall file any such let-
ter as an exhibit to the report or reg-
istration statement containing the dis-
closure required by this Item.

(3) The registrant shall provide the
former accountant with a copy of the
disclosures it is making in response to
this Item 304(a) that the former ac-
countant shall receive no later than
the day that the disclosures are filed
with the Commission. The registrant
shall request the former accountant to
furnish the registrant with a letter ad-
dressed to the Commission stating
whether it agrees with the statements
made by the registrant in response to
this Item 304(a) and, if not, stating the
respects in which it does not agree. The
registrant shall file the former ac-
countant’s letter as an exhibit to the
report on registration statement con-
taining this disclosure. If the former
accountant’s letter is unavailable at
the time of filing such report or reg-
istration statement, then the reg-
istrant shall request the former ac-
countant to provide the letter as
promptly as possible so that the reg-
istrant can file the letter with the
Commission within ten business days
after the filing of the report or reg-

istration statement. Notwithstanding
the ten business day period, the reg-
istrant shall file the letter by amend-
ment within two business days of re-
ceipt; if the letter is received on a Sat-
urday, Sunday or holiday on which the
Commission is not open for business,
then the two business day period shall
begin to run on and shall include the
first business day thereafter. The
former accountant may provide the
registrant with an interim letter high-
lighting specific areas of concern and
indicating that a more detailed letter
will be forthcoming within the ten
business day period noted above. If not
filed with the report or registration
statement containing the registrant’s
disclosure under this Item 304(a), then
the interim letter, if any, shall be filed
by the registrant by amendment within
two business days of receipt.

(b) If: (1) In connection with a change
in accountants subject to paragraph (a)
of this Item 304, there was any dis-
agreement of the type described in
paragraph (a)(1)(iv) or any reportable
event as described in paragraph
(a)(1)(v) of this Item;

(2) During the fiscal year in which
the change in accountants took place
or during the subsequent fiscal year,
there have been any transactions or
events similar to those which involved
such disagreement or reportable event;
and

(3) Such transactions or events were
material and were accounted for or dis-
closed in a manner different from that
which the former accountants appar-
ently would have concluded was re-
quired, the registrant shall state the
existence and nature of the disagree-
ment or reportable event and also state
the effect on the financial statements
if the method had been followed which
the former accountants apparently
would have concluded was required.
These disclosures need not be made if
the method asserted by the former ac-
countants ceases to be generally ac-
cepted because of authoritative stand-
ards or interpretations subsequently
issued.

Instructions to Item 304: 1. The disclosure
called for by paragraph (a) of this Item need
not be provided if it has been previously re-
ported as that term is defined in Rule 12b–2
under the Exchange Act (§ 240.12b–2 of this
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chapter); the disclosure called for by para-
graph (a) must be provided, however, not-
withstanding prior disclosure, if required
pursuant to Item 9 of Schedule 14A (§ 240.14a–
101 of this chapter). The disclosure called for
by paragraph (b) of this section must be fur-
nished, where required, notwithstanding any
prior disclosure about accountant changes or
disagreements.

2. When disclosure is required by paragraph
(a) of this section in an annual report to se-
curity holders pursuant to Rule 14a–3
(§ 240.14a–3 of this chapter) or Rule 14c–3
(§ 240.14c–3 of this chapter), or in a proxy or
information statement filed pursuant to the
requirements of Schedule 14A or 14C
(§ 240.14a–101 or § 240.14c–101 of this chapter),
in lieu of a letter pursuant to paragraph
(a)(2)(D) or (a)(3), prior to filing such mate-
rials with or furnishing such materials to
the Commission, the registrant shall furnish
the disclosure required by paragraph (a) of
this section to any former accountant en-
gaged by the registrant during the period set
forth in paragraph (a) of this section and to
the newly engaged accountant. If any such
accountant believes that the statements
made in response to paragraph (a) of this sec-
tion are incorrect or incomplete, it may
present its views in a brief statement, ordi-
narily expected not to exceed 200 words, to
be included in the annual report or proxy or
information statement. This statement shall
be submitted to the registrant within ten
business days of the date the accountant re-
ceives the registrant’s disclosure. Further,
unless the written views of the newly en-
gaged accountant required to be filed as an
exhibit by paragraph (a)(2)(B) of this Item
304 have been previously filed with the Com-
mission the registrant shall file a Form 8–K
concurrently with the annual report or
proxy or information statement for the pur-
pose of filing the written views as exhibits
thereto.

3. The information required by Item 304(a)
need not be provided for a company being ac-
quired by the registrant that is not subject
to the filing requirements of either section
13(a) or 15(d) of the Exchange Act, or, be-
cause of section 12(i) of the Exchange Act,
has not furnished an annual report to secu-
rity holders pursuant to Rule 14a–3 or Rule
14c–3 for its latest fiscal year.

4. The term ‘‘disagreements’’ as used in
this Item shall be interpreted broadly, to in-
clude any difference of opinion concerning
any matter of accounting principles or prac-
tices, financial statement disclosure, or au-
diting scope or procedure which (if not re-
solved to the satisfaction of the former ac-
countant) would have caused it to make ref-
erence to the subject matter of the disagree-
ment in connection with its report. It is not
necessary for there to have been an argu-
ment to have had a disagreement, merely a
difference of opinion. For purposes of this

Item, however, the term disagreements does
not include initial differences of opinion
based on incomplete facts or preliminary in-
formation that were later resolved to the
former accountant’s satisfaction by, and pro-
viding the registrant and the accountant do
not continue to have a difference of opinion
upon, obtaining additional relevant facts or
information.

5. In determining whether any disagree-
ment or reportable event has occurred, an
oral communication from the engagement
partner or another person responsible for
rendering the accounting firm’s opinion (or
their designee) will generally suffice as the
accountant advising the registrant of a re-
portable event or as a statement of a dis-
agreement at the ‘‘decision-making level’’
within the accounting firm and require dis-
closure under this Item.

[53 FR 12929, Apr. 20, 1988, as amended at 54
FR 9774, Mar. 8, 1989]

§ 229.305 (Item 305) Quantitative and
qualitative disclosures about mar-
ket risk.

(a) Quantitative information about mar-
ket risk. (1) Registrants shall provide,
in their reporting currency, quan-
titative information about market risk
as of the end of the latest fiscal year,
in accordance with one of the following
three disclosure alternatives. In pre-
paring this quantitative information,
registrants shall categorize market
risk sensitive instruments into instru-
ments entered into for trading pur-
poses and instruments entered into for
purposes other than trading purposes.
Within both the trading and other than
trading portfolios, separate quan-
titative information shall be presented,
to the extent material, for each market
risk exposure category (i.e., interest
rate risk, foreign currency exchange
rate risk, commodity price risk, and
other relevant market risks, such as
equity price risk). A registrant may
use one of the three alternatives set
forth in this section for all of the re-
quired quantitative disclosures about
market risk. A registrant also may
choose, from among the three alter-
natives, one disclosure alternative for
market risk sensitive instruments en-
tered into for trading purposes and an-
other disclosure alternative for market
risk sensitive instruments entered into
for other than trading purposes. Alter-
natively, a registrant may choose any
disclosure alternative, from among the
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three alternatives, for each risk expo-
sure category within the trading and
other than trading portfolios. The
three disclosure alternatives are:

(i)(A)(1) Tabular presentation of in-
formation related to market risk sen-
sitive instruments; such information
shall include fair values of the market
risk sensitive instruments and con-
tract terms sufficient to determine fu-
ture cash flows from those instru-
ments, categorized by expected matu-
rity dates.

(2) Tabular information relating to
contract terms shall allow readers of
the table to determine expected cash
flows from the market risk sensitive
instruments for each of the next five
years. Comparable tabular information
for any remaining years shall be dis-
played as an aggregate amount.

(3) Within each risk exposure cat-
egory, the market risk sensitive in-
struments shall be grouped based on
common characteristics. Within the
foreign currency exchange rate risk
category, the market risk sensitive in-
struments shall be grouped by func-
tional currency and within the com-
modity price risk category, the market
risk sensitive instruments shall be
grouped by type of commodity.

(4) See the Appendix to this Item for
a suggested format for presentation of
this information; and

(B) Registrants shall provide a de-
scription of the contents of the table
and any related assumptions necessary
to understand the disclosures required
under paragraph (a)(1)(i)(A) of this
Item 305; or

(ii)(A) Sensitivity analysis disclo-
sures that express the potential loss in
future earnings, fair values, or cash
flows of market risk sensitive instru-
ments resulting from one or more se-
lected hypothetical changes in interest
rates, foreign currency exchange rates,
commodity prices, and other relevant
market rates or prices over a selected
period of time. The magnitude of se-
lected hypothetical changes in rates or
prices may differ among and within
market risk exposure categories; and

(B) Registrants shall provide a de-
scription of the model, assumptions,
and parameters, which are necessary to
understand the disclosures required

under paragraph (a)(1)(ii)(A) of this
Item 305; or

(iii)(A) Value at risk disclosures that
express the potential loss in future
earnings, fair values, or cash flows of
market risk sensitive instruments over
a selected period of time, with a se-
lected likelihood of occurrence, from
changes in interest rates, foreign cur-
rency exchange rates, commodity
prices, and other relevant market rates
or prices;

(B)(1) For each category for which
value at risk disclosures are required
under paragraph (a)(1)(iii)(A) of this
Item 305, provide either:

(i) The average, high and low
amounts, or the distribution of the
value at risk amounts for the reporting
period; or

(ii) The average, high and low
amounts, or the distribution of actual
changes in fair values, earnings, or
cash flows from the market risk sen-
sitive instruments occurring during
the reporting period; or

(iii) The percentage or number of
times the actual changes in fair values,
earnings, or cash flows from the mar-
ket risk sensitive instruments exceed-
ed the value at risk amounts during
the reporting period;

(2) Information required under para-
graph (a)(1)(iii)(B)(1) of this Item 305 is
not required for the first fiscal year
end in which a registrant must present
Item 305 information; and

(C) Registrants shall provide a de-
scription of the model, assumptions,
and parameters, which are necessary to
understand the disclosures required
under paragraphs (a)(1)(iii)(A) and (B)
of this Item 305.

(2) Registrants shall discuss material
limitations that cause the information
required under paragraph (a)(1) of this
Item 305 not to reflect fully the net
market risk exposures of the entity.
This discussion shall include summa-
rized descriptions of instruments, posi-
tions, and transactions omitted from
the quantitative market risk disclo-
sure information or the features of in-
struments, positions, and transactions
that are included, but not reflected
fully in the quantitative market risk
disclosure information.

(3) Registrants shall present summa-
rized market risk information for the
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preceding fiscal year. In addition, reg-
istrants shall discuss the reasons for
material quantitative changes in mar-
ket risk exposures between the current
and preceding fiscal years. Information
required by this paragraph (a)(3), how-
ever, is not required if disclosure is not
required under paragraph (a)(1) of this
Item 305 for the current fiscal year. In-
formation required by this paragraph
(a)(3) is not required for the first fiscal
year end in which a registrant must
present Item 305 information.

(4) If registrants change disclosure
alternatives or key model characteris-
tics, assumptions, and parameters used
in providing quantitative information
about market risk (e.g., changing from
tabular presentation to value at risk,
changing the scope of instruments in-
cluded in the model, or changing the
definition of loss from fair values to
earnings), and if the effects of any such
change is material, the registrant
shall:

(i) Explain the reasons for the
change; and

(ii) Either provide summarized com-
parable information, under the new dis-
closure method, for the year preceding
the current year or, in addition to pro-
viding disclosure for the current year
under the new method, provide disclo-
sures for the current year and pre-
ceding fiscal year under the method
used in the preceding year.

Instructions to Paragraph 305(a): 1. Under
paragraph 305(a)(1):

A. For each market risk exposure category
within the trading and other than trading
portfolios, registrants may report the aver-
age, high, and low sensitivity analysis or
value at risk amounts for the reporting pe-
riod, as an alternative to reporting year-end
amounts.

B. In determining the average, high, and
low amounts for the fiscal year under in-
struction 1.A. of the Instructions to Para-
graph 305(a), registrants should use sensi-
tivity analysis or value at risk amounts re-
lating to at least four equal time periods
throughout the reporting period (e.g., four
quarter-end amounts, 12 month-end
amounts, or 52 week-end amounts).

C. Functional currency means functional
currency as defined by generally accepted
accounting principles (see, e.g., FASB, State-
ment of Financial Accounting Standards No. 52,
‘‘Foreign Currency Translation’’, (‘‘FAS 52’’)
paragraph 20 (December 1981)).

D. Registrants using the sensitivity anal-
ysis and value at risk disclosure alternatives

are encouraged, but not required, to provide
quantitative amounts that reflect the aggre-
gate market risk inherent in the trading and
other than trading portfolios.

2. Under paragraph 305(a)(1)(i):
A. Examples of contract terms sufficient to

determine future cash flows from market
risk sensitive instruments include, but are
not limited to:

i. Debt instruments—principal amounts
and weighted average effective interest
rates;

ii. Forwards and futures—contract
amounts and weighted average settlement
prices;

iii. Options—contract amounts and weight-
ed average strike prices;

iv. Swaps—notional amounts, weighted av-
erage pay rates or prices, and weighted aver-
age receive rates or prices; and

v. Complex instruments—likely to be a
combination of the contract terms presented
in 2.A.i. through iv. of this Instruction;

B. When grouping based on common char-
acteristics, instruments should be cat-
egorized, at a minimum, by the following
characteristics, when material:

i. Fixed rate or variable rate assets or li-
abilities;

ii. Long or short forwards and futures;
iii. Written or purchased put or call op-

tions with similar strike prices;
iv. Receive fixed and pay variable swaps,

receive variable and pay fixed swaps, and re-
ceive variable and pay variable swaps;

v. The currency in which the instruments’
cash flows are denominated;

vi. Financial instruments for which foreign
currency transaction gains and losses are re-
ported in the same manner as translation ad-
justments under generally accepted account-
ing principles (see, e.g., FAS 52 paragraph 20
(December 1981)); and

vii. Derivatives used to manage risks in-
herent in anticipated transactions;

C. Registrants may aggregate information
regarding functional currencies that are eco-
nomically related, managed together for in-
ternal risk management purposes, and have
statistical correlations of greater than 75%
over each of the past three years;

D. Market risk sensitive instruments that
are exposed to rate or price changes in more
than one market risk exposure category
should be presented within the tabular infor-
mation for each of the risk exposure cat-
egories to which those instruments are ex-
posed;

E. If a currency swap (see, e.g., FAS 52 Ap-
pendix E for a definition of currency swap)
eliminates all foreign currency exposures in
the cash flows of a foreign currency denomi-
nated debt instrument, neither the currency
swap nor the foreign currency denominated
debt instrument are required to be disclosed
in the foreign currency risk exposure cat-
egory. However, both the currency swap and
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the foreign currency denominated debt in-
strument should be disclosed in the interest
rate risk exposure category; and

F. The contents of the table and related as-
sumptions that should be described include,
but are not limited to:

i. The different amounts reported in the
table for various categories of the market
risk sensitive instruments (e.g., principal
amounts for debt, notional amounts for
swaps, and contract amounts for options and
futures);

ii. The different types of reported market
rates or prices (e.g., contractual rates or
prices, spot rates or prices, forward rates or
prices); and

iii. Key prepayment or reinvestment as-
sumptions relating to the timing of reported
amounts.

3. Under paragraph 305(a)(1)(ii):
A. Registrants should select hypothetical

changes in market rates or prices that are
expected to reflect reasonably possible near-
term changes in those rates and prices. In
this regard, absent economic justification
for the selection of a different amount, reg-
istrants should use changes that are not less
than 10 percent of end of period market rates
or prices;

B. For purposes of instruction 3.A. of the
Instructions to Paragraph 305(a), the term
reasonably possible has the same meaning as
defined by generally accepted accounting
principles (see, e.g., FASB, Statement of Fi-
nancial Accounting Standards No. 5,
‘‘Accounting for Contingencies,’’ (‘‘FAS 5’’)
paragraph 3 (March 1975));

C. For purposes of instruction 3.A. of the
Instructions to Paragraph 305(a), the term
near term means a period of time going for-
ward up to one year from the date of the fi-
nancial statements (see generally AICPA,
Statement of Position 94–6, ‘‘Disclosure of
Certain Significant Risks and Uncertainties,’’
(‘‘SOP 94–6’’) at paragraph 7 (December 30,
1994));

D. Market risk sensitive instruments that
are exposed to rate or price changes in more
than one market risk exposure category
should be included in the sensitivity analysis
disclosures for each market risk category to
which those instruments are exposed;

E. Registrants with multiple foreign cur-
rency exchange rate exposures should pre-
pare foreign currency sensitivity analysis
disclosures that measure the aggregate sen-
sitivity to changes in all foreign currency
exchange rate exposures, including the ef-
fects of changes in both transactional cur-
rency/functional currency exchange rate ex-
posures and functional currency/reporting
currency exchange rate exposures. For exam-
ple, assume a French division of a registrant
presenting its financial statements in U.S.
dollars ($US) invests in a deutschmark(DM)-
denominated debt security. In these cir-
cumstances, the $US is the reporting cur-

rency and the DM is the transactional cur-
rency. In addition, assume this division de-
termines that the French franc (FF) is its
functional currency according to FAS 52. In
preparing the foreign currency sensitivity
analysis disclosures, this registrant should
report the aggregate potential loss from hy-
pothetical changes in both the DM/FF ex-
change rate exposure and the FF/$US ex-
change rate exposure; and

F. Model, assumptions, and parameters
that should be described include, but are not
limited to, how loss is defined by the model
(e.g., loss in earnings, fair values, or cash
flows), a general description of the modeling
technique (e.g., duration modeling, modeling
that measures the change in net present val-
ues arising from selected hypothetical
changes in market rates or prices, and a de-
scription as to how optionality is addressed
by the model), the types of instruments cov-
ered by the model (e.g., derivative financial
instruments, other financial instruments,
derivative commodity instruments, and
whether other instruments are included vol-
untarily, such as certain commodity instru-
ments and positions, cash flows from antici-
pated transactions, and certain financial in-
struments excluded under instruction 3.C.ii.
of the General Instructions to Paragraphs
305(a) and 305(b)), and other relevant infor-
mation about the model’s assumptions and
parameters, (e.g., the magnitude and timing
of selected hypothetical changes in market
rates or prices used, the method by which
discount rates are determined, and key pre-
payment or reinvestment assumptions).

4. Under paragraph 305(a)(1)(iii):
A. The confidence intervals selected should

reflect reasonably possible near-term
changes in market rates and prices. In this
regard, absent economic justification for the
selection of different confidence intervals,
registrants should use intervals that are 95
percent or higher;

B. For purposes of instruction 4.A. of the
Instructions to Paragraph 305(a), the term
reasonably possible has the same meaning as
defined by generally accepted accounting
principles (see, e.g., FAS 5, paragraph 3
(March 1975));

C. For purposes of instruction 4.A. of the
Instructions to Paragraphs 305(a), the term
near term means a period of time going for-
ward up to one year from the date of the fi-
nancial statements (see generally SOP 94–6,
at paragraph 7 (December 30, 1994));

D. Registrants with multiple foreign cur-
rency exchange rate exposures should pre-
pare foreign currency value at risk analysis
disclosures that measure the aggregate sen-
sitivity to changes in all foreign currency
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exchange rate exposures, including the ag-
gregate effects of changes in both trans-
actional currency/functional currency ex-
change rate exposures and functional cur-
rency/reporting currency exchange rate ex-
posures. For example, assume a French divi-
sion of a registrant presenting its financial
statements in U.S. dollars ($US) invests in a
deutschmark(DM)-denominated debt secu-
rity. In these circumstances, the $US is the
reporting currency and the DM is the trans-
actional currency. In addition, assume this
division determines that the French franc
(FF) is its functional currency according to
FAS 52. In preparing the foreign currency
value at risk disclosures, this registrant
should report the aggregate potential loss
from hypothetical changes in both the DM/
FF exchange rate exposure and the FF/$US
exchange rate exposure; and

E. Model, assumptions, and parameters
that should be described include, but are not
limited to, how loss is defined by the model
(e.g., loss in earnings, fair values, or cash
flows), the type of model used (e.g., variance/
covariance, historical simulation, or Monte
Carlo simulation and a description as to how
optionality is addressed by the model), the
types of instruments covered by the model
(e.g., derivative financial instruments, other
financial instruments, derivative commodity
instruments, and whether other instruments
are included voluntarily, such as certain
commodity instruments and positions, cash
flows from anticipated transactions, and cer-
tain financial instruments excluded under
instruction 3.C.ii. of the General Instruc-
tions to Paragraphs 305(a) and 305(b)), and
other relevant information about the mod-
el’s assumptions and parameters, (e.g., hold-
ing periods, confidence intervals, and, when
appropriate, the methods used for aggre-
gating value at risk amounts across market
risk exposure categories, such as by assum-
ing perfect positive correlation, independ-
ence, or actual observed correlation).

5. Under paragraph 305(a)(2), limitations
that should be considered include, but are
not limited to:

A. The exclusion of certain market risk
sensitive instruments, positions, and trans-
actions from the disclosures required under
paragraph 305(a)(1) (e.g., derivative com-
modity instruments not permitted by con-
tract or business custom to be settled in
cash or with another financial instrument,
commodity positions, cash flows from antici-
pated transactions, and certain financial in-
struments excluded under instruction 3.C.ii.
of the General Instructions to Paragraphs
305(a) and 305(b)). Failure to include such in-
struments, positions, and transactions in
preparing the disclosures under paragraph
305(a)(1) may be a limitation because the re-
sulting disclosures may not fully reflect the
net market risk of a registrant; and

B. The ability of disclosures required under
paragraph 305(a)(1) to reflect fully the mar-
ket risk that may be inherent in instru-
ments with leverage, option, or prepayment
features (e.g., options, including written op-
tions, structured notes, collateralized mort-
gage obligations, leveraged swaps, and op-
tions embedded in swaps).

(b) Qualitative information about mar-
ket risk. (1) To the extent material, de-
scribe:

(i) The registrant’s primary market
risk exposures;

(ii) How those exposures are man-
aged. Such descriptions shall include,
but not be limited to, a discussion of
the objectives, general strategies, and
instruments, if any, used to manage
those exposures; and

(iii) Changes in either the reg-
istrant’s primary market risk expo-
sures or how those exposures are man-
aged, when compared to what was in ef-
fect during the most recently com-
pleted fiscal year and what is known or
expected to be in effect in future re-
porting periods.

(2) Qualitative information about
market risk shall be presented sepa-
rately for market risk sensitive instru-
ments entered into for trading pur-
poses and those entered into for pur-
poses other than trading.

Instructions to Paragraph 305(b): 1. For pur-
poses of disclosure under paragraph 305(b),
primary market risk exposures means:

A. The following categories of market risk:
interest rate risk, foreign currency exchange
rate risk, commodity price risk, and other
relevant market rate or price risks (e.g., eq-
uity price risk); and

B. Within each of these categories, the par-
ticular markets that present the primary
risk of loss to the registrant. For example, if
a registrant has a material exposure to for-
eign currency exchange rate risk and, within
this category of market risk, is most vulner-
able to changes in dollar/yen, dollar/pound,
and dollar/peso exchange rates, the reg-
istrant should disclose those exposures.
Similarly, if a registrant has a material ex-
posure to interest rate risk and, within this
category of market risk, is most vulnerable
to changes in short-term U.S. prime interest
rates, it should disclose the existence of that
exposure.

2. For purposes of disclosure under para-
graph 305(b), registrants should describe pri-
mary market risk exposures that exist as of
the end of the latest fiscal year, and how
those exposures are managed.
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General Instructions to Paragraphs
305(a) and 305(b): 1. The disclosures
called for by paragraphs 305(a) and
305(b) are intended to clarify the reg-
istrant’s exposures to market risk as-
sociated with activities in derivative
financial instruments, other financial
instruments, and derivative com-
modity instruments.

2. In preparing the disclosures under
paragraphs 305(a) and 305(b), reg-
istrants are required to include deriva-
tive financial instruments, other finan-
cial instruments, and derivative com-
modity instruments.

3. For purposes of paragraphs 305(a)
and 305(b), derivative financial instru-
ments, other financial instruments,
and derivative commodity instruments
(collectively referred to as ‘‘market
risk sensitive instruments’’) are de-
fined as follows:

A. Derivative financial instruments has
the same meaning as defined by gen-
erally accepted accounting principles
(see, e.g., FASB, Statement of Financial
Accounting Standards No. 119, ‘‘Disclo-
sure about Derivative Financial Instru-
ments and Fair Value of Financial Instru-
ments,’’ (‘‘FAS 119’’) paragraphs 5–7 (Oc-
tober 1994)), and includes futures, for-
wards, swaps, options, and other finan-
cial instruments with similar charac-
teristics;

B. Other financial instruments means
all financial instruments as defined by
generally accepted accounting prin-
ciples for which fair value disclosures
are required (see, e.g., FASB, Statement
of Financial Accounting Standards No.
107, ‘‘Disclosures about Fair Value of Fi-
nancial Instruments,’’ (‘‘FAS 107’’) para-
graphs 3 and 8 (December 1991)), except
for derivative financial instruments, as
defined above;

C.i. Other financial instruments in-
clude, but are not limited to, trade ac-
counts receivable, investments, loans,
structured notes, mortgage-backed se-
curities, trade accounts payable, in-
dexed debt instruments, interest-only
and principal-only obligations, depos-
its, and other debt obligations;

ii. Other financial instruments ex-
clude employers’ and plans’ obligations
for pension and other post-retirement
benefits, substantively extinguished
debt, insurance contracts, lease con-
tracts, warranty obligations and

rights, unconditional purchase obliga-
tions, investments accounted for under
the equity method, minority interests
in consolidated enterprises, and equity
instruments issued by the registrant
and classified in stockholders’ equity
in the statement of financial position
(see, e.g., FAS 107, paragraph 8 (Decem-
ber 1991)). For purposes of this item,
trade accounts receivable and trade ac-
counts payable need not be considered
other financial instruments when their
carrying amounts approximate fair
value; and

D. Derivative commodity instruments
include, to the extent such instruments
are not derivative financial instru-
ments, commodity futures, commodity
forwards, commodity swaps, com-
modity options, and other commodity
instruments with similar characteris-
tics that are permitted by contract or
business custom to be settled in cash
or with another financial instrument.
For purposes of this paragraph, settle-
ment in cash includes settlement in
cash of the net change in value of the
derivative commodity instrument (e.g.,
net cash settlement based on changes
in the price of the underlying com-
modity).

4.A. In addition to providing required
disclosures for the market risk sen-
sitive instruments defined in instruc-
tion 2. of the General Instructions to
Paragraphs 305(a) and 305(b), reg-
istrants are encouraged to include
other market risk sensitive instru-
ments, positions, and transactions
within the disclosures required under
paragraphs 305(a) and 305(b). Such in-
struments, positions, and transactions
might include commodity positions,
derivative commodity instruments
that are not permitted by contract or
business custom to be settled in cash
or with another financial instrument,
cash flows from anticipated trans-
actions, and certain financial instru-
ments excluded under instruction
3.C.ii. of the General Instructions to
Paragraphs 305(a) and 305(b).

B. Registrants that voluntarily in-
clude other market risk sensitive in-
struments, positions and transactions
within their quantitative disclosures
about market risk under the sensi-
tivity analysis or value at risk disclo-
sure alternatives are not required to
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provide separate market risk disclo-
sures for any voluntarily selected in-
struments, positions, or transactions.
Instead, registrants selecting the sensi-
tivity analysis and value at risk disclo-
sure alternatives are permitted to
present comprehensive market risk
disclosures, which reflect the combined
market risk exposures inherent in both
the required and any voluntarily se-
lected instruments, position, or trans-
actions. Registrants that choose the
tabular presentation disclosure alter-
native should present voluntarily se-
lected instruments, positions, or trans-
actions in a manner consistent with
the requirements in Item 305(a) for
market risk sensitive instruments.

C. If a registrant elects to include
voluntarily a particular type of instru-
ment, position, or transaction in their
quantitative disclosures about market
risk, that registrant should include all,
rather than some, of those instru-
ments, positions, or transactions with-
in those disclosures. For example, if a
registrant holds in inventory a par-
ticular type of commodity position and
elects to include that commodity posi-
tion within their market risk disclo-
sures, the registrant should include the
entire commodity position, rather than
only a portion thereof, in their quan-
titative disclosures about market risk.

5.A. Under paragraphs 305(a) and
305(b), a materiality assessment should
be made for each market risk exposure
category within the trading and other
than trading portfolios.

B. For purposes of making the mate-
riality assessment under instruction
5.A. of the General Instructions to
Paragraphs 305(a) and 305(b), reg-
istrants should evaluate both:

i. The materiality of the fair values
of derivative financial instruments,
other financial instruments, and deriv-
ative commodity instruments out-
standing as of the end of the latest fis-
cal year; and

ii. The materiality of potential, near-
term losses in future earnings, fair val-
ues, and/or cash flows from reasonably
possible near-term changes in market
rates or prices.

iii. If either paragraphs B.i. or B.ii. in
this instruction of the General Instruc-
tions to Paragraphs 305(a) and 305(b)
are material, the registrant should dis-

close quantitative and qualitative in-
formation about market risk, if such
market risk for the particular market
risk exposure category is material.

C. For purposes of instruction 5.B.i.
of the General Instructions to Para-
graphs 305(a) and 305(b), registrants
generally should not net fair values,
except to the extent allowed under gen-
erally accepted accounting principles
(see, e.g., FASB Interpretation No. 39,
‘‘Offsetting of Amounts Related to Certain
Contracts’’ (March 1992)). For example,
under this instruction, the fair value of
assets generally should not be netted
with the fair value of liabilities.

D. For purposes of instruction 5.B.ii.
of the General Instructions to Para-
graphs 305(a) and 305(b), registrants
should consider, among other things,
the magnitude of:

i. Past market movements;
ii. Reasonably possible, near-term

market movements; and
iii. Potential losses that may arise

from leverage, option, and multiplier
features.

E. For purposes of instructions 5.B.ii
and 5.D.ii of the General Instructions
to Paragraphs 305(a) and 305(b), the
term near term means a period of time
going forward up to one year from the
date of the financial statements (see
generally SOP 94–6, at paragraph 7 (De-
cember 30, 1994)).

F. For the purpose of instructions
5.B.ii. and 5.D.ii. of the General In-
structions to Paragraphs 305(a) and
305(b), the term reasonably possible has
the same meaning as defined by gen-
erally accepted accounting principles
(see, e.g., FAS 5, paragraph 3 (March
1975)).

6. For purposes of paragraphs 305(a)
and 305(b), registrants should present
the information outside of, and not in-
corporate the information into, the fi-
nancial statements (including the foot-
notes to the financial statements). In
addition, registrants are encouraged to
provide the required information in one
location. However, alternative presen-
tation, such as inclusion of all or part
of the information in Management’s
Discussion and Analysis, may be used
at the discretion of the registrant. If
information is disclosed in more than
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one location, registrants should pro-
vide cross-references to the locations
of the related disclosures.

7. For purposes of the instructions to
paragraphs 305(a) and 305(b), trading
purposes has the same meaning as de-
fined by generally accepted accounting
principles (see, e.g., FAS 119, paragraph
9a (October 1994)). In addition, antici-
pated transactions means transactions
(other than transactions involving ex-
isting assets or liabilities or trans-
actions necessitated by existing firm
commitments) an enterprise expects,
but is not obligated, to carry out in the
normal course of business (see, e.g.,
FASB, Statement of Financial Account-
ing Standards No. 80, ‘‘Accounting for
Futures Contracts,’’ paragraph 9, (Au-
gust 1984)).

(c) Interim periods. If interim period
financial statements are included or
are required to be included by Article 3
of Regulation S–X (17 CFR 210), discus-
sion and analysis shall be provided so
as to enable the reader to assess the
sources and effects of material changes
in information that would be provided
under Item 305 of Regulation S–K from
the end of the preceding fiscal year to
the date of the most recent interim
balance sheet.

Instructions to Paragraph 305(c): 1. Informa-
tion required under paragraph (c) of this
Item 305 is not required until after the first
fiscal year end in which this Item 305 is ap-
plicable.

(d) Safe Harbor. (1) The safe harbor
provided in Section 27A of the Securi-
ties Act of 1933 (15 U.S.C. 77z–2) and
Section 21E of the Securities Exchange
Act of 1934 (15 U.S.C. 78u–5) (‘‘statutory
safe harbors’’) shall apply, with respect
to all types of issuers and transactions,
to information provided pursuant to
paragraphs (a), (b), and (c) of this Item
305, provided that the disclosure is
made by: an issuer; a person acting on
behalf of the issuer; an outside re-
viewer retained by the issuer making a
statement on behalf of the issuer; or an
underwriter, with respect to informa-
tion provided by the issuer or informa-
tion derived from information provided
by the issuer.

(2) For purposes of paragraph (d) of
this Item 305 only:

(i) All information required by para-
graphs (a), (b)(1)(i), (b)(1)(iii), and (c) of
this Item 305 is considered forward look-
ing statements for purposes of the statu-
tory safe harbors, except for historical
facts such as the terms of particular
contracts and the number of market
risk sensitive instruments held during
or at the end of the reporting period;
and

(ii) With respect to paragraph (a) of
this Item 305, the meaningful cautionary
statements prong of the statutory safe
harbors will be satisfied if a registrant
satisfies all requirements of that same
paragraph (a) of this Item 305.

(e) Small business issuers. Small busi-
ness issuers, as defined in § 230.405 of
this chapter and § 230.12b–2 of this chap-
ter, need not provide the information
required by this Item 305, whether or
not they file on forms specially des-
ignated as small business issuer forms.

General Instructions to Paragraphs 305(a),
305(b), 305(c), 305(d), and 305(e): 1. Bank reg-
istrants, thrift registrants, and non-bank
and non-thrift registrants with market cap-
italizations on January 28, 1997 in excess of
$2.5 billion should provide Item 305 disclo-
sures in filings with the Commission that in-
clude annual financial statements for fiscal
years ending after June 15, 1997. Non-bank
and non-thrift registrants with market cap-
italizations on January 28, 1997 of $2.5 billion
or less should provide Item 305 disclosures in
filings with the Commission that include fi-
nancial statements for fiscal years ending
after June 15, 1998.

2.A. For purposes of instruction 1. of the
General Instructions to Paragraphs 305(a),
305(b), 305(c), 305(d), and 305(e), bank reg-
istrants and thrift registrants include any reg-
istrant which has control over a depository
institution.

B. For purposes of instruction 2.A. of the
General Instructions to Paragraphs 305(a),
305(b), 305(c), 305(d), and 305(e), a registrant
has control over a depository institution if:

i. The registrant directly or indirectly or
acting through one or more other persons
owns, controls, or has power to vote 25% or
more of any class of voting securities of the
depository institution;

ii. The registrant controls in any manner
the election of a majority of the directors or
trustees of the depository institution; or

iii. The Federal Reserve Board or Office of
Thrift Supervision determines, after notice
and opportunity for hearing, that the reg-
istrant directly or indirectly exercises a con-
trolling influence over the management or
policies of the depository institution.
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C. For purposes of instruction 2.B. of the
General Instructions to Paragraphs 305(a),
305(b), 305(c), 305(d), and 305(e), a depository
institution means any of the following:

i. An insured depository institution as de-
fined in section 3(c)(2) of the Federal Deposit
Insurance Act (12 U.S.C.A. Sec. 1813 (c));

ii. An institution organized under the laws
of the United States, any State of the United
States, the District of Columbia, any terri-
tory of the United States, Puerto Rico,
Guam, American Somoa, or the Virgin Is-
lands, which both accepts demand deposits
or deposits that the depositor may withdraw
by check or similar means for payment to
third parties or others and is engaged in the
business of making commercial loans.

D. For purposes of instruction 1. of the
General Instructions to Paragraphs 305(a),
305(b), 305(c), 305(d) and 305(e), market capital-
ization is the aggregate market value of com-
mon equity as set forth in General Instruc-
tion I.B.1. of Form S–3; provided however,
that common equity held by affiliates is in-
cluded in the calculation of market capital-
ization; and provided further that instead of
using the 60 day period prior to filing ref-
erenced in General Instruction I.B.1. of Form
S–3, the measurement date is January 28,
1997.

APPENDIX TO ITEM 305—TABULAR
DISCLOSURES

The tables set forth below are illustrative
of the format that might be used when a reg-
istrant elects to present the information re-
quired by paragraph (a)(1)(i)(A) of Item 305
regarding terms and information about de-
rivative financial instruments, other finan-
cial instruments, and derivative commodity

instruments. These examples are for illus-
trative purposes only. Registrants are not
required to display the information in the
specific format illustrated below. Alter-
native methods of display are permissible as
long as the disclosure requirements of the
section are satisfied. Furthermore, these ex-
amples were designed primarily to illustrate
possible formats for presentation of the in-
formation required by the disclosure item
and do not purport to illustrate the broad
range of derivative financial instruments,
other financial instruments, and derivative
commodity instruments utilized by reg-
istrants.

INTEREST RATE SENSITIVITY

The table below provides information
about the Company’s derivative financial in-
struments and other financial instruments
that are sensitive to changes in interest
rates, including interest rate swaps and debt
obligations. For debt obligations, the table
presents principal cash flows and related
weighted average interest rates by expected
maturity dates. For interest rate swaps, the
table presents notional amounts and weight-
ed average interest rates by expected (con-
tractual) maturity dates. Notional amounts
are used to calculate the contractual pay-
ments to be exchanged under the contract.
Weighted average variable rates are based on
implied forward rates in the yield curve at
the reporting date. The information is pre-
sented in U.S. dollar equivalents, which is
the Company’s reporting currency. The in-
strument’s actual cash flows are denomi-
nated in both U.S. dollars ($US) and German
deutschmarks (DM), as indicated in paren-
theses.

December 31, 19X1

Expected maturity date

19X2 19X3 19X4 19X5 19X6 There-
after Total Fair

value

Liabilities (US$ Equivalent in millions)

Long-term Debt:
Fixed Rate ($US) ........... $XXX $XXX $XXX $XXX $XXX $XXX $XXX $XXX

Average interest
rate ...................... X.X% X.X% X.X% X.X% X.X% X.X% X.X%

Fixed Rate (DM) ............ XXX XXX XXX XXX XXX XXX XXX XXX
Average interest

rate ...................... X.X% X.X% X.X% X.X% X.X% X.X% X.X%
Variable Rate ($US) ...... XXX XXX XXX XXX XXX XXX XXX XXX

Average interest
rate ...................... X.X% X.X% X.X% X.X% X.X% X.X% X.X%

Interest Rate Derivatives (In millions)

Interest Rate Swaps:
Variable to Fixed ($US) $XXX $XXX $XXX $XXX $XXX $XXX $XXX $XXX

Average pay rate .... X.X% X.X% X.X% X.X% X.X% X.X% X.X%
Average receive

rate ...................... X.X% X.X% X.X% X.X% X.X% X.X% X.X%
Fixed to Variable ($US) XXX XXX XXX XXX XXX XXX XXX XXX

Average pay rate .... X.X% X.X% X.X% X.X% X.X% X.X% X.X%
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1 The information is presented in U.S. dol-
lars because that is the registrant’s report-
ing currency.

December 31, 19X1

Expected maturity date

19X2 19X3 19X4 19X5 19X6 There-
after Total Fair

value

Average receive
rate ...................... X.X% X.X% X.X% X.X% X.X% X.X% X.X%

EXCHANGE RATE SENSITIVITY

The table below provides information
about the Company’s derivative financial in-
struments, other financial instruments, and
firmly committed sales transactions by func-
tional currency and presents such informa-
tion in U.S. dollar equivalents.1 The table
summarizes information on instruments and
transactions that are sensitive to foreign
currency exchange rates, including foreign
currency forward exchange agreements,
deutschmark (DM)-denominated debt obliga-
tions, and firmly committed DM sales trans-

actions. For debt obligations, the table pre-
sents principal cash flows and related
weighted average interest rates by expected
maturity dates. For firmly committed DM-
sales transactions, sales amounts are pre-
sented by the expected transaction date,
which are not expected to exceed two years.
For foreign currency forward exchange
agreements, the table presents the notional
amounts and weighted average exchange
rates by expected (contractual) maturity
dates. These notional amounts generally are
used to calculate the contractual payments
to be exchanged under the contract.

December 31, 19X1

Expected maturity date

19X2 19X3 19X4 19X5 19X6 There-
after Total Fair

value

On-Balance Sheet Financial
Instruments

(US$ Equivalent in millions)

$US Functional Currency 2:
Liabilities
Long-Term Debt:

Fixed Rate (DM) ..... $XXX $XXX $XXX $XXX $XXX $XXX $XXX $XXX
Average interest

rate ...................... X.X X.X X.X X.X X.X X.X X.X ................

Expected maturity or transaction date
Anticipated Transactions and

Related Derivatives 3
(US$ Equivalent in millions)

$US Functional Currency:
Firmly committed Sales

Contracts (DM) ........... $XXX $XXX ................ ................ ................ ................ $XXX $XXX
Forward Exchange

Agreements
(Receive $US/Pay

DM):.
Contract

Amount ......... XXX XXX ................ ................ ................ ................ XXX XXX
Average Con-

tractual Ex-
change Rate X.X X.X ................ ................ ................ ................ X.X ................

2 Similar tabular information would be provided for other functional currencies.
3 Pursuant to General Instruction 4. to Items 305(a) and 305(b) of Regulation S–K, registrants may include cash flows from an-

ticipated transactions and operating cash flows resulting from non-financial and non-commodity instruments.
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COMMODITY PRICE SENSITIVITY

The table below provides information
about the Company’s corn inventory and fu-
tures contracts that are sensitive to changes
in commodity prices, specifically corn
prices. For inventory, the table presents the
carrying amount and fair value at December
31, 19x1. For the futures contracts the table

presents the notional amounts in bushels,
the weighted average contract prices, and
the total dollar contract amount by expected
maturity dates, the latest of which occurs
one year from the reporting date. Contract
amounts are used to calculate the contrac-
tual payments and quantity of corn to be ex-
changed under the futures contracts.

December 31, 19X1

Carrying
amount

Fair
value

(In millions)
On Balance Sheet Commodity Position and Related Derivatives

Corn Inventory 4 .............................................................................................................................. $XXX $XXX

Expected
maturity Fair

1992 value

Related Derivatives
Futures Contracts (Short):

Contract Volumes (100,000 bushels) ............................................................................................ XXX ....................
Weighted Average Price (Per 100,000 bushels) ........................................................................... $X.XX ....................
Contract Amount ($US in millions) ................................................................................................ $XXX $XXX

4 Pursuant to General Instruction 4. to Items 305(a) and 305(b) of Regulation S–K, registrants may include information on com-
modity positions, such as corn inventory.

[62 FR 6064, Feb. 10, 1997]

§ 229.306 (Item 306) Audit committee
report.

(a) The audit committee must state
whether:

(1) The audit committee has reviewed
and discussed the audited financial
statements with management;

(2) The audit committee has dis-
cussed with the independent auditors
the matters required to be discussed by
SAS 61 (Codification of Statements on
Auditing Standards, AU § 380), as may
be modified or supplemented;

(3) The audit committee has received
the written disclosures and the letter
from the independent accountants re-
quired by Independence Standards
Board Standard No. 1 (Independence
Standards Board Standard No. 1, Inde-
pendence Discussions with Audit Commit-
tees), as may be modified or supple-
mented, and has discussed with the
independent accountant the inde-
pendent accountant’s independence;
and

(4) Based on the review and discus-
sions referred to in paragraphs (a)(1)
through (a)(3) of this Item, the audit
committee recommended to the Board
of Directors that the audited financial
statements be included in the com-

pany’s Annual Report on Form 10–K (17
CFR 249.310) (or, for closed-end invest-
ment companies registered under the
Investment Company Act of 1940 (15
U.S.C. 80a–1 et seq.), the annual report
to shareholders required by Section
30(e) of the Investment Company Act of
1940 (15 U.S.C. 80a–29(e)) and Rule 30d–1
(17 CFR 270.30d–1) thereunder) for the
last fiscal year for filing with the Com-
mission.

(b) The name of each member of the
company’s audit committee (or, in the
absence of an audit committee, the
board committee performing equiva-
lent functions or the entire board of di-
rectors) must appear below the disclo-
sure required by this Item.

(c) The information required by para-
graphs (a) and (b) of this Item shall not
be deemed to be ‘‘soliciting material,’’
or to be ‘‘filed’’ with the Commission
or subject to Regulation 14A or 14C (17
CFR 240.14a–1 et seq. or 240.14c–1 et seq.),
other than as provided in this Item, or
to the liabilities of section 18 of the Ex-
change Act (15 U.S.C. 78r), except to
the extent that the company specifi-
cally requests that the information be
treated as soliciting material or spe-
cifically incorporates it by reference
into a document filed under the Securi-
ties Act or the Exchange Act.
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(d) The information required by para-
graphs (a) and (b) of this Item need not
be provided in any filings other than a
company proxy or information state-
ment relating to an annual meeting of
security holders at which directors are
to be elected (or special meeting or
written consents in lieu of such meet-
ing). Such information will not be
deemed to be incorporated by reference
into any filing under the Securities Act
or the Exchange Act, except to the ex-
tent that the company specifically in-
corporates it by reference.

[64 FR 73402, Dec. 30, 1999]

Subpart 229.400—Management
and Certain Security Holders

§ 229.401 (Item 401) Directors, execu-
tive officers, promoters and control
persons.

(a) Identification of directors. List the
names and ages of all directors of the
registrant and all persons nominated
or chosen to become directors; indicate
all positions and offices with the reg-
istrant held by each such person; state
his term of office as director and any
period(s) during which he has served as
such; describe briefly any arrangement
or understanding between him and any
other person(s) (naming such person(s))
pursuant to which he was or is to be se-
lected as a director or nominee.

Instructions to Paragraph (a) of Item 401: 1. Do
not include arrangements or understandings
with directors or officers of the registrant
acting solely in their capacities as such.

2. No nominee or person chosen to become
a director who has not consented to act as
such shall be named in response to this Item.
In this regard, with respect to proxy state-
ments, see Rule 14a–4(d) under the Exchange
Act (§ 240.14a–4(d) of this chapter).

3. If the information called for by this
paragraph (a) is being presented in a proxy
or information statement, no information
need be given respecting any director whose
term of office as a director will not continue
after the meeting to which the statement re-
lates.

4. With regard to proxy statements in con-
nection with action to be taken concerning
the election of directors, if fewer nominees
are named than the number fixed by or pur-
suant to the governing instruments, state
the reasons for this procedure and that the
proxies cannot be voted for a greater number
of persons than the number of nominees
named.

5. With regard to proxy statements in con-
nection with action to be taken concerning
the election of directors, if the solicitation is
made by persons other than management, in-
formation shall be given as to nominees of
the persons making the solicitation. In all
other instances, information shall be given
as to directors and persons nominated for
election or chosen by management to be-
come directors.

(b) Identification of executive officers.
List the names and ages of all execu-
tive officers of the registrant and all
persons chosen to become executive of-
ficers; indicate all positions and offices
with the registrant held by each such
person; state his term of office as offi-
cer and the period during which he has
served as such and describe briefly any
arrangement or understanding between
him and any other person(s) (naming
such person) pursuant to which he was
or is to be selected as an officer.

Instructions to Paragraph (b) of Item 401: 1. Do
not include arrangements or understandings
with directors or officers of the registrant
acting solely in their capacities as such.

2. No person chosen to become an executive
officer who has not consented to act as such
shall be named in response to this Item.

3. The information regarding executive of-
ficers called for by this Item need not be fur-
nished in proxy or information statements
prepared in accordance with Schedule 14A
under the Exchange Act (§ 240.14a–101 of this
chapter) by those registrants relying on Gen-
eral Instruction G of Form 10–K and Form
10–KSB under the Exchange Act (§ 249.310 of
this chapter), Provided, That such informa-
tion is furnished in a separate item cap-
tioned ‘‘Executive officers of the registrant’’
and included in Part I of the registrant’s an-
nual report on Form 10–K and Form 10–KSB.

(c) Identification of certain significant
employees. Where the registrant em-
ploys persons such as production man-
agers, sales managers, or research sci-
entists who are not executive officers
but who make or are expected to make
significant contributions to the busi-
ness of the registrant, such persons
shall be identified and their back-
ground disclosed to the same extent as
in the case of executive officers. Such
disclosure need not be made if the reg-
istrant was subject to section 13(a) or
15(d) of the Exchange Act or was ex-
empt from section 13(a) by section
12(g)(2)(G) of such Act immediately
prior to the filing of the registration
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statement, report, or statement to
which this Item is applicable.

(d) Family relationships. State the na-
ture of any family relationship be-
tween any director, executive officer,
or person nominated or chosen by the
registrant to become a director or ex-
ecutive officer.

Instruction to Paragraph 401(d): The term
‘‘family relationship’’ means any relation-
ship by blood, marriage, or adoption, not
more remote than first cousin.

(e) Business experience—(1) Back-
ground. Briefly describe the business
experience during the past five years of
each director, executive officer, person
nominated or chosen to become a di-
rector or executive officer, and each
person named in answer to paragraph
(c) of Item 401, including: Each person’s
principal occupations and employment
during the past five years; the name
and principal business of any corpora-
tion or other organization in which
such occupations and employment were
carried on; and whether such corpora-
tion or organization is a parent, sub-
sidiary or other affiliate of the reg-
istrant. When an executive officer or
person named in response to paragraph
(c) of Item 401 has been employed by
the registrant or a subsidiary of the
registrant for less than five years, a
brief explanation shall be included as
to the nature of the responsibility un-
dertaken by the individual in prior po-
sitions to provide adequate disclosure
of his prior business experience. What
is required is information relating to
the level of his professional com-
petence, which may include, depending
upon the circumstances, such specific
information as the size of the operation
supervised.

(2) Directorships. Indicate any other
directorships held by each director or
person nominated or chosen to become
a director in any company with a class
of securities registered pursuant to sec-
tion 12 of the Exchange Act or subject
to the requirements of section 15(d) of
such Act or any company registered as
an investment company under the In-
vestment Company Act of 1940, 15
U.S.C. 80a–1, et seq., as amended, nam-
ing such company.

Instruction to Paragraph (e) of Item 401: For
the purposes of paragraph (e)(2), where the

other directorships of each director or person
nominated or chosen to become a director in-
clude directorships of two or more registered
investment companies that are part of a
‘‘fund complex’’ as that term is defined in
Item 22(a) of Schedule 14A under the Ex-
change Act (§ 240.14a–101 of this chapter), the
registrant may, rather than listing each
such investment company, identify the fund
complex and provide the number of invest-
ment company directorships held by the di-
rector or nominee in such fund complex.

(f) Involvement in certain legal pro-
ceedings. Describe any of the following
events that occurred during the past
five years and that are material to an
evaluation of the ability or integrity of
any director, person nominated to be-
come a director or executive officer of
the registrant:

(1) A petition under the Federal
bankruptcy laws or any state insol-
vency law was filed by or against, or a
receiver, fiscal agent or similar officer
was appointed by a court for the busi-
ness or property of such person, or any
partnership in which he was a general
partner at or within two years before
the time of such filing, or any corpora-
tion or business association of which
he was an executive officer at or within
two years before the time of such fil-
ing;

(2) Such person was convicted in a
criminal proceeding or is a named sub-
ject of a pending criminal proceeding
(excluding traffic violations and other
minor offenses);

(3) Such person was the subject of
any order, judgment, or decree, not
subsequently reversed, suspended or
vacated, of any court of competent ju-
risdiction, permanently or temporarily
enjoining him from, or otherwise lim-
iting, the following activities:

(i) Acting as a futures commission
merchant, introducing broker, com-
modity trading advisor, commodity
pool operator, floor broker, leverage
transaction merchant, any other per-
son regulated by the Commodity Fu-
tures Trading Commission, or an asso-
ciated person of any of the foregoing,
or as an investment adviser, under-
writer, broker or dealer in securities,
or as an affiliated person, director or
employee of any investment company,
bank, savings and loan association or
insurance company, or engaging in or
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continuing any conduct or practice in
connection with such activity;

(ii) Engaging in any type of business
practice; or

(iii) Engaging in any activity in con-
nection with the purchase or sale of
any security or commodity or in con-
nection with any violation of Federal
or State securities laws or Federal
commodities laws;

(4) Such person was the subject of
any order, judgment or decree, not sub-
sequently reversed, suspended or va-
cated, of any Federal or State author-
ity barring, suspending or otherwise
limiting for more than 60 days the
right of such person to engage in any
activity described in paragraph (f)(3)(i)
of this section, or to be associated with
persons engaged in any such activity;
or

(5) Such person was found by a court
of competent jurisdiction in a civil ac-
tion or by the Commission to have vio-
lated any Federal or State securities
law, and the judgment in such civil ac-
tion or finding by the Commission has
not been subsequently reversed, sus-
pended, or vacated.

(6) Such person was found by a court
of competent jurisdiction in a civil ac-
tion or by the Commodity Futures
Trading Commission to have violated
any Federal commodities law, and the
judgment in such civil action or find-
ing by the Commodity Futures Trading
Commission has not been subsequently
reversed, suspended or vacated.

Instructions to Paragraph (f) of Item 401: 1. For
purposes of computing the five year period
referred to in this paragraph, the date of a
reportable event shall be deemed the date on
which the final order, judgment or decree
was entered, or the date on which any rights
of appeal from preliminary orders, judg-
ments, or decrees have lapsed. With respect
to bankruptcy petitions, the computation
date shall be the date of filing for
uncontested petitions or the date upon which
approval of a contested petition became
final.

2. If any event specified in this paragraph
(f) has occurred and information in regard
thereto is omitted on the grounds that it is
not material, the registrant may furnish to
the Commission, at time of filing (or at the
time preliminary materials are filed, or ten
days before definitive materials are filed in
preliminary filing is not required, pursuant
to Rule 14a–6 or 14c–5 under the Exchange
Act (§§ 240.14a–6 and 240–14c–5 of this chap-

ter)), as supplemental information and not
as part of the registration statement, report,
or proxy or information statement, mate-
rials to which the omission relates, a de-
scription of the event and a statement of the
reasons for the omission of information in
regard thereto.

3. The registrant is permitted to explain
any mitigating circumstances associated
with events reported pursuant to this para-
graph.

4. If the information called for by this
paragraph (f) is being presented in a proxy or
information statement, no information need
be given respecting any director whose term
of office as a director will not continue after
the meeting to which the statement relates.

(g) Promoters and control persons. (1)
Registrants, which have not been sub-
ject to the reporting requirements of
section 13(a) or 15(d) of the Exchange
Act for the twelve months immediately
prior to the filing of the registration
statement, report, or statement to
which this Item is applicable, and
which were organized within the last
five years, shall describe with respect
to any promoter, any of the events
enumerated in paragraphs (f)(1)
through (f)(6) of this section that oc-
curred during the past five years and
that are material to a voting or invest-
ment decision.

(2) Registrants, which have not been
subject to the reporting requirements
of section 13(a) or 15(d) of the Exchange
Act for the twelve months immediately
prior to the filing of the registration
statement, report, or statement to
which this Item is applicable, shall de-
scribe with respect to any control per-
son, any of the events enumerated in
paragraphs (f)(1) through (f)(6) of this
section that occurred during the past
five years and that are material to a
voting or investment decision.

Instructions to Paragraph (g) of Item 401: 1. In-
structions 1. through 3. to paragraph (f) shall
apply to this paragraph (g).

2. Paragraph (g) shall not apply to any sub-
sidiary of a registrant which has been report-
ing pursuant to Section 13(a) or 15(d) of the
Exchange Act for the twelve months imme-
diately prior to the filing of the registration
statement, report or statement.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 55665, Dec. 13, 1982; 48 FR 19874, May 3,
1983; 49 FR 32763, Aug. 16, 1984; 52 FR 48982,
Dec. 29, 1987; 59 FR 52695, Oct. 19, 1994]
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§ 229.402 (Item 402) Executive com-
pensation.

(a) General—(1) Treatment of specific
types of issuers—(i) Small business
issuers. A registrant that qualifies as
‘‘small business issuer,’’ as defined by
Item 10(a)(1) of Regulation S–B [17 CFR
228.10(a)(1)], will be deemed to comply
with this item if it provides the infor-
mation required by paragraph (b)
(Summary Compensation Table), para-
graphs (c)(1) and (c)(2)(i)–(v) (Option/
SAR Grants Table), paragraph (d) (Ag-
gregated Option/SAR Exercise and Fis-
cal Year-End Option/SAR Value Table),
paragraph (e) (Long-Term Incentive
Plan Awards Table), paragraph (g)
(Compensation of Directors), paragraph
(h) (Employment Contracts, Termi-
nation of Employment and Change in
Control Arrangements) and paragraph
(i) (1) and (2) (Report on Repricing of
Options/SARs) of this item.

(ii) Foreign private issuers. A foreign
private issuer will be deemed to com-
ply with this item if it provides the in-
formation required by Items 6.B. and
6.E.2. of Form 20–F (17 CFR 249.220f),
with more detailed information pro-
vided if otherwise made publicly avail-
able.

(2) All compensation covered. This item
requires clear, concise and understand-
able disclosure of all plan and non-plan
compensation awarded to, earned by,
or paid to the named executive officers
designated under paragraph (a)(3) of
this item, and directors covered by
paragraph (g) of this item by any per-
son for all services rendered in all ca-
pacities to the registrant and its sub-
sidiaries, unless otherwise specified in
this item. Except as provided by para-
graph (a)(5) of this item, all such com-
pensation shall be reported pursuant to
this item, even if also called for by an-
other requirement, including trans-
actions between the registrant and a
third party where the primary purpose
of the transaction is to furnish com-
pensation to any such named executive
officer or director. No item reported as
compensation for one fiscal year need
be reported as compensation for a sub-
sequent fiscal year.

(3) Persons covered. Disclosure shall
be provided pursuant to this item for
each of the following (the ‘‘named ex-
ecutive officers’’):

(i) All individuals serving as the reg-
istrant’s chief executive officer or act-
ing in a similar capacity during the
last completed fiscal year (‘‘CEO’’), re-
gardless of compensation level;

(ii) The registrant’s four most highly
compensated executive officers other
than the CEO who were serving as ex-
ecutive officers at the end of the last
completed fiscal year; and

(iii) Up to two additional individuals
for whom disclosure would have been
provided pursuant to paragraph
(a)(3)(ii) of this item but for the fact
that the individual was not serving as
an executive officer of the registrant at
the end of the last completed fiscal
year.

Instructions to Item 402(a)(3): 1. Determination
of Most Highly Compensated Executive Officers.
The determination as to which executive of-
ficers are most highly compensated shall be
made by reference to total annual salary and
bonus for the last completed fiscal year (as
required to be disclosed pursuant to para-
graph (b)(2)(iii) (A) and (B) of this item), but
including the dollar value of salary or bonus
amounts forgone pursuant to Instruction 3 to
paragraph (b)(2)(iii) (A) and (B) of this item:
Provided, however, That no disclosure need be
provided for any executive officer, other
than the CEO, whose total annual salary and
bonus, as so determined, does not exceed
$100,000.

2. Inclusion of Executive Officer of Sub-
sidiary. It may be appropriate in certain cir-
cumstances for a registrant to include an ex-
ecutive officer of a subsidiary in the disclo-
sure required by this item. See Rule 3b–7
under the Exchange Act [17 CFR 240.3b–7].

3. Exclusion of Executive Officer due to Un-
usual or Overseas Compensation. It may be ap-
propriate in limited circumstances for a reg-
istrant not to include in the disclosure re-
quired by this item an individual, other than
its CEO, who is one of the registrant’s most
highly compensated executive officers.
Among the factors that should be considered
in determining not to name an individual
are: (a) the distribution or accrual of an un-
usually large amount of cash compensation
(such as a bonus or commission) that is not
part of a recurring arrangement and is un-
likely to continue; and (b) the payment of
amounts of cash compensation relating to
overseas assignments that may be attributed
predominantly to such assignments.

(4) Information for full fiscal year. If
the CEO served in that capacity during
any part of a fiscal year with respect to
which information is required, infor-
mation should be provided as to all of
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his or her compensation for the full fis-
cal year. If a named executive officer
(other than the CEO) served as an exec-
utive officer of the registrant (whether
or not in the same position) during any
part of a fiscal year with respect to
which information is required, infor-
mation shall be provided as to all com-
pensation of that individual for the full
fiscal year.

(5) Transactions with third parties re-
ported under item 404. This item in-
cludes transactions between the reg-
istrant and a third party where the pri-
mary purpose of the transaction is to
furnish compensation to a named exec-
utive officer. No information need be
given in response to any paragraph of
this item, other than paragraph (j), as
to any such third-party transaction if
the transaction has been reported in
response to Item 404 of Regulation S–K
(§ 229.404).

(6) Omission of table or column. A table
or column may be omitted, if there has
been no compensation awarded to,
earned by or paid to any of the named
executives required to be reported in
that table or column in any fiscal year
covered by that table.

(7) Definitions. For purposes of this
item:

(i) The term stock appreciation rights
(SARs) refers to SARs payable in cash
or stock, including SARs payable in
cash or stock at the election of the reg-
istrant or a named executive officer.

(ii) The term plan includes, but is not
limited to, the following: Any plan,
contract, authorization or arrange-
ment, whether or not set forth in any
formal documents, pursuant to which
the following may be received: cash,
stock, restricted stock or restricted
stock units, phantom stock, stock op-
tions, SARs, stock options in tandem
with SARs, warrants, convertible secu-
rities, performance units and perform-
ance shares, and similar instruments.
A plan may be applicable to one per-
son. Registrants may omit information
regarding group life, health, hos-
pitalization, medical reimbursement or
relocation plans that do not discrimi-
nate in scope, terms or operation, in

favor of executive officers or directors
of the registrant and that are available
generally to all salaried employees.

(iii) The term long-term incentive plan
means any plan providing compensa-
tion intended to serve as incentive for
performance to occur over a period
longer than one fiscal year, whether
such performance is measured by ref-
erence to financial performance of the
registrant or an affiliate, the reg-
istrant’s stock price, or any other
measure, but excluding restricted
stock, stock option and SAR plans.

(8) Location of specified information.
The information required by para-
graphs (i), (k) and (l) of this item need
not be provided in any filings other
than a registrant proxy or information
statement relating to an annual meet-
ing of security holders at which direc-
tors are to be elected (or special meet-
ing or written consents in lieu of such
meeting). Such information will not be
deemed to be incorporated by reference
into any filing under the Securities Act
or the Exchange Act, except to the ex-
tent that the registrant specifically in-
corporates it by reference.

(9) Liability for specified information.
The information required by para-
graphs (k) and (l) of this item shall not
be deemed to be ‘‘soliciting material’’
or to be ‘‘filed’’ with the Commission
or subject to Regulations 14A or 14C [17
CFR 240.14a–1 et seq. or 240.14c–1 et seq.],
other than as provided in this item, or
to the liabilities of section 18 of the Ex-
change Act [15 U.S.C. 78r], except to
the extent that the registrant specifi-
cally requests that such information be
treated as soliciting material or spe-
cifically incorporates it by reference
into a filing under the Securities Act
or the Exchange Act.

(b) Summary Compensation Table. (1)
General. The information specified in
paragraph (b)(2) of this item, con-
cerning the compensation of the named
executive officers for each of the reg-
istrant’s last three completed fiscal
years, shall be provided in a Summary
Compensation Table, in the tabular
format specified below.
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SUMMARY COMPENSATION TABLE

Name and
principal po-

sition
Year

Annual compensation Long term compensation

Salary
($)

Bonus
($)

Other annual
compensation

($)

Awards
Payouts All other

compensation
($)

Restricted
stock

award(s)

Securities
under-lying

options/SARs
(#)

LTIP payouts
($)

(a) (b) (c) (d) (e) (f) (g) (h) (i)

CEO ............ —
—
—

A ................. —
—
—

B ................. —
—
—

C ................. —
—
—

D ................. —
—
—

(2) The Table shall include:
(i) The name and principal position

of the executive officer (column (a));
(ii) Fiscal year covered (column (b));
(iii) Annual compensation (columns

(c), (d) and (e)), including:
(A) The dollar value of base salary

(cash and non-cash) earned by the
named executive officer during the fis-
cal year covered (column (c));

(B) The dollar value of bonus (cash
and non-cash) earned by the named ex-
ecutive officer during the fiscal year
covered (column (d)); and

Instructions to Item 402(b)(2)(iii) (A) and (B): 1.
Amounts deferred at the election of a named
executive officer, whether pursuant to a plan
established under Section 401(k) of the Inter-
nal Revenue Code [26 U.S.C. 401(k)], or other-
wise, shall be included in the salary column
(column (c)) or bonus column (column (d)),
as appropriate, for the fiscal year in which
earned. If the amount of salary or bonus
earned in a given fiscal year is not calculable
through the latest practicable date, that fact
must be disclosed in a footnote and such
amount must be disclosed in the subsequent
fiscal year in the appropriate column for the
fiscal year in which earned.

2. For stock or any other form of non-cash
compensation, disclose the fair market value
at the time the compensation is awarded,
earned or paid.

3. Registrants need not include in the sal-
ary column (column (c)) or bonus column
(column (d)) any amount of salary or bonus
forgone at the election of a named executive

officer pursuant to a registrant program
under which stock, stock-based or other
forms of non-cash compensation may be re-
ceived by a named executive in lieu of a por-
tion of annual compensation earned in a cov-
ered fiscal year. However, the receipt of any
such form of non-cash compensation in lieu
of salary or bonus earned for a covered fiscal
year must be disclosed in the appropriate
column of the Table corresponding to that
fiscal year (i.e., restricted stock awards (col-
umn (f)); options or SARs (column (g)); all
other compensation (column (i)), or, if made
pursuant to a long-term incentive plan and
therefore not reportable at grant in the
Summary Compensation Table, a footnote
must be added to the salary or bonus column
so disclosing and referring to the Long-Term
Incentive Plan Table (required by paragraph
(e) of this item) where the award is reported.

(C) The dollar value of other annual
compensation not properly categorized
as salary or bonus, as follows (column
(e)):

(1) Perquisites and other personal
benefits, securities or property, unless
the aggregate amount of such com-
pensation is the lesser of either $50,000
or 10% of the total of annual salary and
bonus reported for the named executive
officer in columns (c) and (d);

(2) Above-market or preferential
earnings on restricted stock, options,
SARs or deferred compensation paid
during the fiscal year or payable dur-
ing that period but deferred at the elec-
tion of the named executive officer;
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(3) Earnings on long-term incentive
plan compensation paid during the fis-
cal year or payable during that period
but deferred at the election of the
named executive officer;

(4) Amounts reimbursed during the
fiscal year for the payment of taxes;
and

(5) The dollar value of the difference
between the price paid by a named ex-
ecutive officer for any security of the
registrant or its subsidiaries purchased
from the registrant or its subsidiaries
(through deferral of salary or bonus, or
otherwise), and the fair market value
of such security at the date of pur-
chase, unless that discount is available
generally, either to all security holders
or to all salaried employees of the reg-
istrant.

Instructions to Item 402(b)(2)(iii)(C): 1. Each
perquisite or other personal benefit exceed-
ing 25% of the total perquisites and other
personal benefits reported for a named exec-
utive officer must be identified by type and
amount in a footnote or accompanying nar-
rative discussion to column (e).

2. Perquisites and other personal benefits
shall be valued on the basis of the aggregate
incremental cost to the registrant and its
subsidiaries.

3. Interest on deferred or long-term com-
pensation is above-market only if the rate of
interest exceeds 120% of the applicable fed-
eral long-term rate, with compounding (as
prescribed under section 1274(d) of the Inter-
nal Revenue Code, [26 U.S.C. 1274(d)]) at the
rate that corresponds most closely to the
rate under the registrant’s plan at the time
the interest rate or formula is set. In the
event of a discretionary reset of the interest
rate, the requisite calculation must be made
on the basis of the interest rate at the time
of such reset, rather than when originally es-
tablished. Only the above-market portion of
the interest must be included. If the applica-
ble interest rates vary depending upon condi-
tions such as a minimum period of continued
service, the reported amount should be cal-
culated assuming satisfaction of all condi-
tions to receiving interest at the highest
rate.

4. Dividends (and dividend equivalents) on
restricted stock, options, SARs or deferred
compensation denominated in stock (‘‘de-
ferred stock’’) are preferential only if earned
at a rate higher than dividends on the reg-
istrant’s common stock. Only the pref-
erential portion of the dividends or equiva-
lents must be included.

(iv) Long-term compensation (col-
umns (f), (g) and (h)), including:

(A) The dollar value (net of any con-
sideration paid by the named executive
officer) of any award of restricted
stock, including share units (cal-
culated by multiplying the closing
market price of the registrant’s unre-
stricted stock on the date of grant by
the number of shares awarded) (column
(f));

(B) The sum of the number of securi-
ties underlying stock options granted
(including options that subsequently
have been transferred), with or without
tandem SARs, and the number of free-
standing SARs (column (g)); and

(C) The dollar value of all payouts
pursuant to long-term incentive plans
(‘‘LTIPs’’) as defined in paragraph
(a)(7)(iii) of this item (column (h)).

Instructions to Item 402(b)(2)(iv): 1. Awards of
restricted stock that are subject to perform-
ance-based conditions on vesting, in addition
to lapse of time and/or continued service
with the registrant or a subsidiary, may be
reported as LTIP awards pursuant to para-
graph (e) of this item instead of in column
(f). If this approach is selected, once the re-
stricted stock vests, it must be reported as
an LTIP payout in column (h).

2. The registrant shall, in a footnote to the
Summary Compensation Table (appended to
column (f), if included), disclose:

a. The number and value of the aggregate
restricted stock holdings at the end of the
last completed fiscal year. The value shall be
calculated in the manner specified in para-
graph (b)(2)(iv)(A) of this item using the
value of the registrant’s shares at the end of
the last completed fiscal year;

b. For any restricted stock award reported
in the Summary Compensation Table that
will vest, in whole or in part, in under three
years from the date of grant, the total num-
ber of shares awarded and the vesting sched-
ule; and

c. Whether dividends will be paid on the re-
stricted stock reported in column (f).

3. If at any time during the last completed
fiscal year, the registrant has adjusted or
amended the exercise price of stock options
or freestanding SARs previously awarded to
a named executive officer, whether through
amendment, cancellation or replacement
grants, or any other means (‘‘repriced’’), the
registrant shall include the number of op-
tions or freestanding SARs so repriced as
Stock Options/SARs granted and required to
be reported in column (g).

4. If any specified performance target, goal
or condition to payout was waived with re-
spect to any amount included in LTIP pay-
outs reported in column (h), the registrant
shall so state in a footnote to column (h).
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(v) All other compensation for the
covered fiscal year that the registrant
could not properly report in any other
column of the Summary Compensation
Table (column (i)). Any compensation
reported in this column for the last
completed fiscal year shall be identi-
fied and quantified in a footnote. Such
compensation shall include, but not be
limited to:

(A) The amount paid, payable or ac-
crued to any named executive officer
pursuant to a plan or arrangement in
connection with:

(1) The resignation, retirement or
any other termination of such execu-
tive officer’s employment with the reg-
istrant and its subsidiaries; or

(2) A change in control of the reg-
istrant or a change in the executive of-
ficer’s responsibilities following such a
change in control;

(B) The dollar value of above-market
or preferential amounts earned on re-
stricted stock, options, SARs or de-
ferred compensation during the fiscal
year, or calculated with respect to that
period, except that if such amounts are
paid during the period, or payable dur-
ing the period but deferred at the elec-
tion of a named executive officer, this
information shall be reported as Other
Annual Compensation in column (e).
See Instructions 3 and 4 to paragraph
402(b)(2)(iii)(C) of this item;

(C) The dollar value of amounts
earned on long-term incentive plan
compensation during the fiscal year, or
calculated with respect to that period,
except that if such amounts are paid
during that period, or payable during
that period at the election of the
named executive officer, this informa-
tion shall be reported as Other Annual
Compensation in column (e);

(D) Annual registrant contributions
or other allocations to vested and
unvested defined contribution plans;
and

(E) The dollar value of any insurance
premiums paid by, or on behalf of, the
registrant during the covered fiscal
year with respect to term life insur-
ance for the benefit of a named execu-
tive officer, and, if there is any ar-
rangement or understanding, whether

formal or informal, that such executive
officer has or will receive or be allo-
cated an interest in any cash surrender
value under the insurance policy, ei-
ther:

(1) The full dollar value of the re-
mainder of the premiums paid by, or on
behalf of, the registrant; or

(2) If the premiums will be refunded
to the registrant on termination of the
policy, the dollar value of the benefit
to the executive officer of the remain-
der of the premium paid by, or on be-
half of, the registrant during the fiscal
year. The benefit shall be determined
for the period, projected on an actu-
arial basis, between payment of the
premium and the refund.

Instructions to Item 402(b)(2)(v): 1. LTIP
awards and amounts received on exercise of
options and SARs need not be reported as All
Other Compensation in column (i).

2. Information relating to defined benefit
and actuarial plans should not be reported
pursuant to paragraph (b) of this item, but
instead should be reported pursuant to para-
graph (f) of this item.

3. Where alternative methods of reporting
are available under paragraph (b)(2)(v)(E) of
this item, the same method should be used
for each of the named executive officers. If
the registrant chooses to change methods
from one year to the next, that fact, and the
reason therefor, should be disclosed in a foot-
note to column (i).

Instruction to Item 402(b): Information with
respect to fiscal years prior to the last com-
pleted fiscal year will not be required if the
registrant was not a reporting company pur-
suant to Section 13(a) or 15(d) of the Ex-
change Act at any time during that year, ex-
cept that the registrant will be required to
provide information for any such year if that
information previously was required to be
provided in response to a Commission filing
requirement.

(c) Option/SAR Grants Table. (1) The
information specified in paragraph
(c)(2) of this item, concerning indi-
vidual grants of stock options (whether
or not in tandem with SARs) and free-
standing SARs (including options and
SARs that subsequently have been
transferred) made during the last com-
pleted fiscal year to each of the named
executive officers shall be provided in
the tabular format specified as follows:
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OPTION/SAR GRANTS IN LAST FISCAL YEAR

Individual grants Potential realizable value at
assumed annual rates of stock

price appreciation for option
term

Alternative to
(f) and (g):
grant date

value

Name

Number of
securities un-
derlying op-
tions/SARs
granted (#)

Percent of
total options/
SARs granted
to employees
in fiscal year

Exercise of
base price ($/

Sh)

Expiration
date

5% ($) 10% ($)
Grant date

present value
$

(a) (b) (c) (d) (e) (f) (g) (f)

CEO ............
A .................
B .................
C .................
D .................

(2) The Table shall include, with re-
spect to each grant:

(i) The name of the executive officer
(column (a));

(ii) Number of securities underlying
option/SARs granted (column (b)).

(iii) The percent the grant represents
of total options and SARs granted to
employees during the fiscal year (col-
umn (c));

(iv) The per-share exercise or base
price of the options or SARs granted
(column (d)). If such exercise or base
price is less than the market price of
the underlying security on the date of
grant, a separate, adjoining column
shall be added showing market price on
the date of grant;

(v) The expiration date of the options
or SARs (column (e)); and

(vi) Either (A) the potential realiz-
able value of each grant of options or
freestanding SARs or (B) the present
value of each grant, as follows:

(A) The potential realizable value of
each grant of options or freestanding
SARs, assuming that the market price
of the underlying security appreciates
in value from the date of grant to the
end of the option or SAR term, at the
following annualized rates:

(1) 5% (column (f));
(2) 10% (column (g)); and
(3) If the exercise or base price was

below the market price of the under-
lying security at the date of grant, pro-
vide an additional column labeled 0%,
to show the value at grant-date market
price; or

(B) The present value of the grant at
the date of grant, under any option
pricing model (alternative column (f)).

Instructions to Item 402(c): 1. If more than one
grant of options and/or freestanding SARs
was made to a named executive officer dur-
ing the last completed fiscal year, a separate
line should be used to provide disclosure of
each such grant. However, multiple grants
during a single fiscal year may be aggregated
where each grant was made at the same exer-
cise and/or base price and has the same expi-
ration date, and the same performance vest-
ing thresholds, if any. A single grant con-
sisting of options and/or freestanding SARs
shall be reported as separate grants with re-
spect to each tranche with a different exer-
cise and/or base price, performance vesting
threshold, or expiration date.

2. Options or freestanding SARs granted in
connection with an option repricing trans-
action shall be reported in this table. See In-
struction 3 to paragraph (b)(2)(iv) of this
item.

3. Any material term of the grant, includ-
ing but not limited to the date of
exercisability, the number of SARs, perform-
ance units or other instruments granted in
tandem with options, a performance-based
condition to exercisability, a reload feature,
or a tax-reimbursement feature, shall be
footnoted.

4. If the exercise or base price is adjustable
over the term of any option or freestanding
SAR in accordance with any prescribed
standard or formula, including but not lim-
ited to an index or premium price provision,
describe the following, either by footnote to
column (c) or in narrative accompanying the
Table: (a) the standard or formula; and (b)
any constant assumption made by the reg-
istrant regarding any adjustment to the ex-
ercise price in calculating the potential op-
tion or SAR value.

5. If any provision of a grant (other than an
antidilution provision) could cause the exer-
cise price to be lowered, registrants must
clearly and fully disclose these provisions
and their potential consequences either by a
footnote or accompanying textual narrative.

6. In determining the grant-date market or
base price of the security underlying options
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or freestanding SARs, the registrant may
use either the closing market price per share
of the security, or any other formula pre-
scribed for the security.

7. The potential realizable dollar value of a
grant (columns (f) and (g)) shall be the prod-
uct of:

(a) The difference between:
(i) The product of the per-share market

price at the time of the grant and the sum of
1 plus the adjusted stock price appreciation
rate (the assumed rate of appreciation com-
pounded annually over the term of the op-
tion or SAR); and

(ii) The per-share exercise price of the op-
tion or SAR; and

(b) The number of securities underlying
the grant at fiscal year-end.

8. Registrants may add one or more sepa-
rate columns using the formula prescribed in
Instruction 7 to paragraph (c) of this item, to
reflect the following:

a. The registrant’s historic rate of appre-
ciation over a period equivalent to the term
of such options and/or SARs;

b. 0% appreciation, where the exercise or
base price was equal to or greater than the
market price of the underlying securities on
the date of grant; and

c. N% appreciation, the percentage appre-
ciation by which the exercise or base price
exceeded the market price at grant. Where
the grant included multiple tranches with
exercise or base prices exceeding the market

price of the underlying security by varying
degrees, include an additional column for
each additional tranche.

9. Where the registrant chooses to use the
grant-date valuation alternative specified in
paragraph (c)(2)(vi)(B) of this item, the valu-
ation shall be footnoted to describe the valu-
ation method used. Where the registrant has
used a variation of the Black-Scholes or bi-
nomial option pricing model, the description
shall identify the use of such pricing model
and describe the assumptions used relating
to the expected volatility, risk-free rate of
return, dividend yield and time of exercise.
Any adjustments for non-transferability or
risk of forfeiture also shall be disclosed. In
the event another valuation method is used,
the registrant is required to describe the
methodology as well as any material as-
sumptions.

(d) Aggregated option/SAR exercises and
fiscal year-end option/SAR value table. (1)
The information specified in paragraph
(d)(2) of this item, concerning each ex-
ercise of stock options (or tandem
SARs) and freestanding SARs during
the last completed fiscal year by each
of the named executive officers and the
fiscal year-end value of unexercised op-
tions and SARs, shall be provided on an
aggregated basis in the tabular format
specified below:

AGGREGATED OPTION/SAR EXERCISES IN LAST FISCAL YEAR AND FY-END OPTION/SAR VALUES

Name Shares acquired on exer-
cise (#) Value realized ($)

Number of securities un-
derlying unexercised op-
tions/SARs at FY-end (#)

Exercisable/Unexercisable

Value of unexercised in-
the-money options/SARs

at FY-end ($)
Exercisable/Unexercisable

(a) (b) (c) (d) (e)

CEO ............
A ..................
B ..................
C ..................
D ..................

(2) The table shall include:
(i) The name of the executive officer

(column (a));
(ii) The number of shares received

upon exercise, or, if no shares were re-
ceived, the number of securities with
respect to which the options or SARs
were exercised (column (b));

(iii) The aggregate dollar value real-
ized upon exercise (column (c));

(iv) The total number of securities
underlying unexercised options and
SARs held at the end of the last com-
pleted fiscal year, separately identi-

fying the exercisable and unexercisable
options and SARs (column (d)); and

(v) The aggregate dollar value of in-
the-money, unexercised options and
SARs held at the end of the fiscal year,
separately identifying the exercisable
and unexercisable options and SARs
(column (e)).

Instructions to Item 402(d)(2): 1. Options or
freestanding SARs are in-the-money if the
fair market value of the underlying securi-
ties exceeds the exercise or base price of the
option or SAR. The dollar values in columns
(c) and (e) are calculated by determining the
difference between the fair market value of
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the securities underlying the options or
SARs and the exercise or base price of the
options or SARs at exercise or fiscal year-
end, respectively.

2. In calculating the dollar value realized
upon exercise (column (c)), the value of any
related payment or other consideration pro-
vided (or to be provided) by the registrant to
or on behalf of a named executive officer,
whether in payment of the exercise price or
related taxes, shall not be included. Pay-
ments by the registrant in reimbursement of
tax obligations incurred by a named execu-

tive officer are required to be disclosed in ac-
cordance with paragraph (b)(2)(iii)(C)(4) of
this item.

(e) Long-Term Incentive Plan (‘‘LTIP’’)
awards table. (1) The information speci-
fied in paragraph (e)(2) of this item, re-
garding each award made to a named
executive officer in the last completed
fiscal year under any LTIP, shall be
provided in the tabular format speci-
fied below:

LONG-TERM INCENTIVE PLANS—AWARDS IN LAST FISCAL YEAR

Name
Number of shares,
units or other rights

(#)

Performance or
other period until

maturation or payout

Estimated future payouts under non-stock price-based plans

Threshold ($ or #) Target ($ or #) Maximum ($ or #)

(a) (b) (c) (d) (e) (f)

CEO .............
A ..................
B ..................
C ..................
D ..................

(2) The Table shall include:
(i) The name of the executive officer

(column (a));
(ii) The number of shares, units or

other rights awarded under any LTIP,
and, if applicable, the number of shares
underlying any such unit or right (col-
umn (b));

(iii) The performance or other time
period until payout or maturation of
the award (column (c)); and

(iv) For plans not based on stock
price, the dollar value of the estimated
payout, the number of shares to be
awarded as the payout or a range of es-
timated payouts denominated in dol-
lars or number of shares under the
award (threshold, target and maximum
amount) (columns (d) through (f)).

Instructions to Item 402(e): 1. For purposes of
this paragraph, the term ‘‘long-term incen-
tive plan’’ or ‘‘LTIP’’ shall be defined in ac-
cordance with paragraph (a)(7)(iii) of this
item.

2. Describe in a footnote or in narrative
text accompanying this table the material
terms of any award, including a general de-
scription of the formula or criteria to be ap-
plied in determining the amounts payable.
Registrants are not required to disclose any
factor, criterion or performance-related or
other condition to payout or maturation of a
particular award that involves confidential
commercial or business information, disclo-
sure of which would adversely affect the reg-
istrant’s competitive position.

3. Separate disclosure shall be provided in
the Table for each award made to a named
executive officer, accompanied by the infor-
mation specified in Instruction 2 to this
paragraph. If awards are made to a named
executive officer during the fiscal year under
more than one plan, identify the particular
plan under which each such award was made.

4. For column (d), ‘‘threshold’’ refers to the
minimum amount payable for a certain level
of performance under the plan. For column
(e), ‘‘target’’ refers to the amount payable if
the specified performance target(s) are
reached. For column (f), ‘‘maximum’’ refers
to the maximum payout possible under the
plan.

5. In column (e), registrants must provide a
representative amount based on the previous
fiscal year’s performance if the target award
is not determinable.

6. A tandem grant of two instruments, only
one of which is pursuant to a LTIP, need be
reported only in the table applicable to the
other instrument. For example, an option
granted in tandem with a performance share
would be reported only as an option grant,
with the tandem feature noted.

(f) Defined benefit or actuarial plan dis-
closure—(1) Pension plan table. (i) For
any defined benefit or actuarial plan
under which benefits are determined
primarily by final compensation (or av-
erage final compensation) and years of
service, provide a separate Pension
Plan Table showing estimated annual
benefits payable upon retirement (in-
cluding amounts attributable to any
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defined benefit supplementary or ex-
cess pension award plans) in specified
compensation and years of service clas-
sifications in the format specified
below.

PENSION PLAN TABLE

Remuneration
Years of service

15 20 25 30 35

125,000 ............... .......... .......... .......... .......... ..........
150,000 ............... .......... .......... .......... .......... ..........
175,000 ............... .......... .......... .......... .......... ..........
200,000 ............... .......... .......... .......... .......... ..........
225,000 ............... .......... .......... .......... .......... ..........
250,000 ............... .......... .......... .......... .......... ..........
300,000 ............... .......... .......... .......... .......... ..........
400,000 ............... .......... .......... .......... .......... ..........
450,000 ............... .......... .......... .......... .......... ..........
500,000 ............... .......... .......... .......... .......... ..........

(ii) Immediately following the Table,
the registrant shall disclose:

(A) The compensation covered by the
plan(s), including the relationship of
such covered compensation to the an-
nual compensation reported in the
Summary Compensation Table re-
quired by paragraph (b)(2)(iii) of this
item, and state the current compensa-
tion covered by the plan for any named
executive officer whose covered com-
pensation differs substantially (by
more than 10%) from that set forth in
the annual compensation columns of
the Summary Compensation Table;

(B) The estimated credited years of
service for each of the named executive
officers; and

(C) A statement as to the basis upon
which benefits are computed (e.g.,
straight-life annuity amounts), and
whether or not the benefits listed in
the Pension Plan Table are subject to
any deduction for Social Security or
other offset amounts.

(2) Alternative pension plan disclosure.
For any defined benefit or actuarial
plan under which benefits are not de-
termined primarily by final compensa-
tion (or average final compensation)
and years of service, the registrant
shall state in narrative form:

(i) The formula by which benefits are
determined; and

(ii) The estimated annual benefits
payable upon retirement at normal re-
tirement age for each of the named ex-
ecutive officers.

Instructions to Item 402(f): 1. Pension Levels.
Compensation set forth in the Pension Plan

Table pursuant to paragraph (f)(1)(i) of this
item shall allow for reasonable increases in
existing compensation levels; alternatively,
registrants may present as the highest com-
pensation level in the Pension Plan Table an
amount equal to 120% of the amount of cov-
ered compensation of the most highly com-
pensated individual named in the Summary
Compensation Table required by paragraph
(b)(2) of this item.

2. Normal Retirement Age. The term ‘‘normal
retirement age’’ means normal retirement
age as defined in a pension or similar plan
or, if not defined therein, the earliest time at
which a participant may retire without any
benefit reduction due to age.

(g) Compensation of Directors—(1)
Standard arrangements. Describe any
standard arrangements, stating
amounts, pursuant to which directors
of the registrant are compensated for
any services provided as a director, in-
cluding any additional amounts pay-
able for committee participation or
special assignments.

(2) Other arrangements. Describe any
other arrangements pursuant to which
any director of the registrant was com-
pensated during the registrant’s last
completed fiscal year for any service
provided as a director, stating the
amount paid and the name of the direc-
tor.

Instruction to Item 402(g)(2): The information
required by paragraph (g)(2) of this item
shall include any arrangement, including
consulting contracts, entered into in consid-
eration of the director’s service on the board.
The material terms of any such arrangement
shall be included.

(h) Employment contracts and termi-
nation of employment and change-in-con-
trol arrangements. Describe the terms
and conditions of each of the following
contracts or arrangements:

(1) Any employment contract be-
tween the registrant and a named exec-
utive officer; and

(2) Any compensatory plan or ar-
rangement, including payments to be
received from the registrant, with re-
spect to a named executive officer, if
such plan or arrangement results or
will result from the resignation, retire-
ment or any other termination of such
executive officer’s employment with
the registrant and its subsidiaries or
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from a change-in-control of the reg-
istrant or a change in the named exec-
utive officer’s responsibilities fol-
lowing a change-in-control and the
amount involved, including all periodic
payments or installments, exceeds
$100,000.

(i) Report on repricing of options/SARs.
(1) If at any time during the last com-
pleted fiscal year, the registrant, while
a reporting company pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act
[15 U.S.C. 78m(a), 78o(d)], has adjusted
or amended the exercise price of stock
options or SARs previously awarded to
any of the named executive officers,
whether through amendment, cancella-
tion or replacement grants, or any
other means (‘‘repriced’’), the reg-
istrant shall provide the information

specified in paragraphs (i)(2) and (i)(3)
of this item.

(2) The compensation committee (or
other board committee performing
equivalent functions or, in the absence
of any such committee, the entire
board of directors) shall explain in rea-
sonable detail any such repricing of op-
tions and/or SARs held by a named ex-
ecutive officer in the last completed
fiscal year, as well as the basis for each
such repricing.

(3)(i) The information specified in
paragraph (i)(3)(ii) of this item, con-
cerning all such repricings of options
and SARs held by any executive officer
during the last ten completed fiscal
years, shall be provided in the tabular
format specified below:

TEN-YEAR OPTION/SAR REPRICINGS

Name Date

Number of secu-
rities underlying
options/SARs re-
priced or amend-

ed (#)

Market price of
stock at time of

repricing or
amendment ($)

Exercise price at
time of repricing
or amendment

($)

New exer-
cise price ($)

Length of original
option term re-
maining at date
of repricing or
amendment

(a) (b) (c) (d) (e) (f) (g)

(ii) The Table shall include, with re-
spect to each repricing:

(A) The name and position of the ex-
ecutive officer (column (a));

(B) The date of each repricing (col-
umn (b));

(C) The number of securities under-
lying replacement or amended options
or SARs (column (c));

(D) The per-share market price of the
underlying security at the time of re-
pricing (column (d));

(E) The original exercise price or
base price of the cancelled or amended
option or SAR (column (e));

(F) The per-share exercise price or
base price of the replacement option or
SAR (column (f)); and

(G) The amount of time remaining
before the replaced or amended option
or SAR would have expired (column
(g)).

Instructions to Item 402(i): 1. The required re-
port shall be made over the name of each
member of the registrant’s compensation
committee, or other board committee per-
forming equivalent functions or, in the ab-

sence of any such committee, the entire
board of directors.

2. A replacement grant is any grant of op-
tions or SARs reasonably related to any
prior or potential option or SAR cancella-
tion, whether by an exchange of existing op-
tions or SARs for options or SARs with new
terms; the grant of new options or SARs in
tandem with previously granted options or
SARs that will operate to cancel the pre-
viously granted options or SARs upon exer-
cise; repricing of previously granted options
or SARs; or otherwise. If a corresponding
original grant was canceled in a prior year,
information about such grant nevertheless
must be disclosed pursuant to this para-
graph.

3. If the replacement grant is not made at
the current market price, describe the terms
of the grant in a footnote or accompanying
textual narrative.

4. This paragraph shall not apply to any re-
pricing occurring through the operation of:

a. A plan formula or mechanism that re-
sults in the periodic adjustment of the op-
tion or SAR exercise or base price;

b. A plan antidilution provision; or
c. A recapitalization or similar transaction

equally affecting all holders of the class of
securities underlying the options or SARs.
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5. Information required by paragraph (i)(3)
of this item shall not be provided for any
repricings effected before the registrant be-
came a reporting company pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act.

(j) Additional information with respect
to Compensation Committee Interlocks
and Insider Participation in compensation
decisions. Under the caption ‘‘Com-
pensation Committee Interlocks and
Insider Participation,’’

(1) The registrant shall identify each
person who served as a member of the
compensation committee of the reg-
istrant’s board of directors (or board
committee performing equivalent func-
tions) during the last completed fiscal
year, indicating each committee mem-
ber who:

(i) Was, during the fiscal year, an of-
ficer or employee of the registrant or
any of its subsidiaries;

(ii) Was formerly an officer of the
registrant or any of its subsidiaries; or

(iii) Had any relationship requiring
disclosure by the registrant under any
paragraph of Item 404 of Regulation S–
K (§ 229.404). In this event, the disclo-
sure required by Item 404 shall accom-
pany such identification.

(2) If the registrant has no compensa-
tion committee (or other board com-
mittee performing equivalent func-
tions), the registrant shall identify
each officer and employee of the reg-
istrant or any of its subsidiaries, and
any former officer of the registrant or
any of its subsidiaries, who, during the
last completed fiscal year, participated
in deliberations of the registrant’s
board of directors concerning executive
officer compensation.

(3) The registrant shall describe any
of the following relationships that ex-
isted during the last completed fiscal
year:

(i) An executive officer of the reg-
istrant served as a member of the com-
pensation committee (or other board
committee performing equivalent func-
tions or, in the absence of any such
committee, the entire board of direc-
tors) of another entity, one of whose
executive officers served on the com-
pensation committee (or other board
committee performing equivalent func-
tions or, in the absence of any such
committee, the entire board of direc-
tors) of the registrant;

(ii) An executive officer of the reg-
istrant served as a director of another
entity, one of whose executive officers
served on the compensation committee
(or other board committee performing
equivalent functions or, in the absence
of any such committee, the entire
board of directors) of the registrant;
and

(iii) An executive officer of the reg-
istrant served as a member of the com-
pensation committee (or other board
committee performing equivalent func-
tions or, in the absence of any such
committee, the entire board of direc-
tors) of another entity, one of whose
executive officers served as a director
of the registrant.

(4) Disclosure required under para-
graph (j)(3) of this item regarding any
compensation committee member or
other director of the registrant who
also served as an executive officer of
another entity shall be accompanied by
the disclosure called for by Item 404
(§ 229.404) with respect to that person.

Instruction to Item 402(j): For purposes of this
paragraph, the term ‘‘entity’’ shall not in-
clude an entity exempt from tax under sec-
tion 501(c)(3) of the Internal Revenue Code
[26 U.S.C. 501(c)(3)].

(k) Board compensation committee re-
port on executive compensation. (1) Dis-
closure of the compensation commit-
tee’s compensation policies applicable
to the registrant’s executive officers
(including the named executive offi-
cers), including the specific relation-
ship of corporate performance to exec-
utive compensation, is required with
respect to compensation reported for
the last completed fiscal year.

(2) Discussion is required of the com-
pensation committee’s bases for the
CEO’s compensation reported for the
last completed fiscal year, including
the factors and criteria upon which the
CEO’s compensation was based. The
committee shall include a specific dis-
cussion of the relationship of the reg-
istrant’s performance to the CEO’s
compensation for the last completed
fiscal year, describing each measure of
the registrant’s performance, whether
qualitative or quantitative, on which
the CEO’s compensation was based.

(3) The required disclosure shall be
made over the name of each member of
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the registrant’s compensation com-
mittee (or other board committee per-
forming equivalent functions or, in the
absence of any such committee, entire
board of directors). If the board of di-
rectors modified or rejected in any ma-
terial way any action or recommenda-
tion by such committee with respect to
such decisions in the last completed
fiscal year, the disclosure must so indi-
cate and explain the reasons for the
board’s actions, and be made over the
names of all members of the board.

Instructions to Item 402(k): 1. Boilerplate lan-
guage should be avoided in describing factors
and criteria underlying awards or payments
of executive compensation in the statement
required.

2. Registrants are not required to disclose
target levels with respect to specific quan-
titative or qualitative performance-related
factors considered by the committee (or
board), or any factors or criteria involving
confidential commercial or business infor-
mation, the disclosure of which would have
an adverse effect on the registrant.

(l) Performance graph. (1) Provide a
line graph comparing the yearly per-
centage change in the registrant’s cu-
mulative total shareholder return on a
class of common stock registered under
section 12 of the Exchange Act (as
measured by dividing (i) the sum of (A)
the cumulative amount of dividends for
the measurement period, assuming div-
idend reinvestment, and (B) the dif-
ference between the registrant’s share
price at the end and the beginning of
the measurement period; by (ii) the
share price at the beginning of the
measurement period) with

(i) the cumulative total return of a
broad equity market index assuming
reinvestment of dividends, that in-
cludes companies whose equity securi-
ties are traded on the same exchange
or NASDAQ market or are of com-
parable market capitalization; Pro-
vided, however, That if the registrant is
a company within the Standard &
Poor’s 500 Stock Index, the registrant
must use that index; and

(ii) The cumulative total return, as-
suming reinvestment of dividends, of:

(A) A published industry or line-of-
business index;

(B) Peer issuer(s) selected in good
faith. If the registrant does not select
its peer issuer(s) on an industry or line-

of-business basis, the registrant shall
disclose the basis for its selection; or

(C) Issuer(s) with similar market cap-
italization(s), but only if the registrant
does not use a published industry or
line-of-business index and does not be-
lieve it can reasonably identify a peer
group. If the registrant uses this alter-
native, the graph shall be accompanied
by a statement of the reasons for this
selection.

(2) For purposes of paragraph (l)(1) of
this item, the term ‘‘measurement pe-
riod’’ shall be the period beginning at
the ‘‘measurement point’’ established
by the market close on the last trading
day before the beginning of the reg-
istrant’s fifth preceding fiscal year,
through and including the end of the
registrant’s last completed fiscal year.
If the class of securities has been reg-
istered under section 12 of the Ex-
change Act for a shorter period of time,
the period covered by the comparison
may correspond to that time period.

(3) For purposes of paragraph
(l)(1)(ii)(A) of this item, the term ‘‘pub-
lished industry or line-of-business
index’’ means any index that is pre-
pared by a party other than the reg-
istrant or an affiliate and is accessible
to the registrant’s security holders;
provided, however, that registrants
may use an index prepared by the reg-
istrant or affiliate if such index is
widely recognized and used.

(4) If the registrant selects a different
index from an index used for the imme-
diately preceding fiscal year, explain
the reason(s) for this change and also
compare the registrant’s total return
with that of both the newly selected
index and the index used in the imme-
diately preceding fiscal year.

Instructions to Item 402(l): 1. In preparing the
required graphic comparisons, the registrant
should:

a. Use, to the extent feasible, comparable
methods of presentation and assumptions for
the total return calculations required by
paragraph (l)(1) of this item; Provided, how-
ever, That if the registrant constructs its
own peer group index under paragraph
(l)(1)(ii)(B), the same methodology must be
used in calculating both the registrant’s
total return and that on the peer group
index; and

b. Assume the reinvestment of dividends
into additional shares of the same class of
equity securities at the frequency with
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which dividends are paid on such securities
during the applicable fiscal year.

2. In constructing the graph:
(a) The closing price at the measurement

point must be converted into a fixed invest-
ment, stated in dollars, in the registrant’s
stock (or in the stocks represented by a
given index), with cumulative returns for
each subsequent fiscal year measured as a
change from that investment; and

(b) Each fiscal year should be plotted with
points showing the cumulative total return
as of that point. The value of the investment
as of each point plotted on a given return
line is the number of shares held at that
point multiplied by the then-prevailing
share price.

3. The registrant is required to present in-
formation for the registrant’s last five fiscal
years, and may choose to graph a longer pe-
riod; but the measurement point, however,
shall remain the same.

4. Registrants may include comparisons
using performance measures in addition to
total return, such as return on average com-
mon shareholders’ equity, so long as the reg-
istrant’s compensation committee (or other
board committee performing equivalent
functions or in the absence of any such com-
mittee, the entire board of directors) de-
scribes the link between that measure and
the level of executive compensation in the
statement required by paragraph (k) of this
Item.

5. If the registrant uses a peer issuer(s)
comparison or comparison with issuer(s)
with similar market capitalizations, the
identity of those issuers must be disclosed
and the returns of each component issuer of
the group must be weighted according to the
respective issuer’s stock market capitaliza-
tion at the beginning of each period for
which a return is indicated.

[57 FR 48150, Oct. 21, 1992, as amended at 57
FR 53985, Nov. 16, 1992; 58 FR 63013, Nov. 29,
1993; 64 FR 11115, Mar. 8, 1999; 64 FR 53909,
Oct. 5, 1999]

§ 229.403 (Item 403) Security owner-
ship of certain beneficial owners
and management.

(a) Security ownership of certain bene-
ficial owners. Furnish the following in-
formation, as of the most recent prac-
ticable date, substantially in the tab-
ular form indicated, with respect to
any person (including any ‘‘group’’ as
that term is used in section 13(d)(3) of
the Exchange Act) who is known to the
registrant to be the beneficial owner of
more than five percent of any class of
the registrant’s voting securities. The
address given in column (2) may be a
business, mailing or residence address.

Show in column (3) the total number of
shares beneficially owned and in col-
umn (4) the percentage of class so
owned. Of the number of shares shown
in column (3), indicate by footnote or
otherwise the amount known to be
shares with respect to which such list-
ed beneficial owner has the right to ac-
quire beneficial ownership, as specified
in Rule 13d–3(d)(1) under the Exchange
Act (§ 240.13d–3(d)(1) of this chapter).

(1) Title of
class

(2) Name and
address of
beneficial

owner

(3) Amount
and nature of

beneficial own-
ership

(4) Percent
of class

(b) Security ownership of management.
Furnish the following information, as
of the most recent practicable date, in
substantially the tabular form indi-
cated, as to each class of equity securi-
ties of the registrant or any of its par-
ents or subsidiaries other than direc-
tors’ qualifying shares, beneficially
owned by all directors and nominees,
naming them, each of the named exec-
utive officers as defined in Item
402(a)(3) (§ 229.402(a)(3)), and directors
and executive officers of the registrant
as a group, without naming them.
Show in column (3) the total number of
shares beneficially owned and in col-
umn (4) the percent of class so owned.
Of the number of shares shown in col-
umn (3), indicate, by footnote or other-
wise, the amount of shares with respect
to which such persons have the right to
acquire beneficial ownership as speci-
fied in § 240.13d–3(d)(1) of this chapter.

(1) Title of
class

(2) Name of
beneficial

owner

(3) Amount of
nature of bene-
ficial ownership

(4) Percent
of class

(c) Changes in control. Describe any
arrangements, known to the reg-
istrant, including any pledge by any
person of securities of the registrant or
any of its parents, the operation of
which may at a subsequent date result
in a change in control of the reg-
istrant.

Instructions to Item 403: 1. The percentages
are to be calculated on the basis of the
amount of outstanding securities, excluding
securities held by or for the account of the
registrant or its subsidiaries, plus securities
deemed outstanding pursuant to Rule 13d–

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00400 Fmt 8010 Sfmt 8003 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



401

Securities and Exchange Commission § 229.404

3(d)(1) under the Exchange Act 17 (CFR
240.13d–3(d)(1)). For purposes of paragraph
(b), if the percentage of shares beneficially
owned by any director or nominee, or by all
directors and officers of the registrant as a
group, does not exceed one percent of the
class so owned, the registrant may, in lieu of
furnishing a precise percentage, indicate this
fact by means of an asterisk and explanatory
footnote or other similar means.

2. For the purposes of this Item, beneficial
ownership shall be determined in accordance
with Rule 13d–3 under the Exchange Act
(§ 240.13d–3 of this chapter). Include such ad-
ditional subcolumns or other appropriate ex-
planation of column (3) necessary to reflect
amounts as to which the beneficial owner
has (A) sole voting power, (B) shared voting
power, (C) sole investment power, or (D)
shared investment power.

3. The registrant shall be deemed to know
the contents of any statements filed with the
Commission pursuant to section 13(d) or 13(g)
of the Exchange Act. When applicable, a reg-
istrant may rely upon information set forth
in such statements unless the registrant
knows or has reason to believe that such in-
formation is not complete or accurate or
that a statement or amendment should have
been filed and was not.

4. For purposes of furnishing information
pursuant to paragraph (a) of this Item, the
registrant may indicate the source and date
of such information.

5. Where more than one beneficial owner is
known to be listed for the same securities,
appropriate disclosure should be made to
avoid confusion. For purposes of paragraph
(b), in computing the aggregate number of
shares owned by directors and officers of the
registrant as a group, the same shares shall
not be counted more than once.

6. Paragraph (c) of this Item does not re-
quire a description of ordinary default provi-
sions contained in the charter, trust inden-
tures or other governing instruments relat-
ing to securities of the registrant.

7. Where the holder(s) of voting securities
reported pursuant to paragraph (a) hold
more than five percent of any class of voting
securities of the registrant pursuant to any
voting trust or similar agreement, state the
title of such securities, the amount held or
to be held pursuant to the trust or agree-
ment (if not clear from the table) and the du-
ration of the agreement. Give the names and
addresses of the voting trustees and outline
briefly their voting rights and other powers
under the trust or agreement.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 55665, Dec. 13, 1982; 51 FR 42056, Nov. 20,
1986; 57 FR 48158, Oct. 21, 1992]

§ 229.404 (Item 404) Certain relation-
ships and related transactions.

(a) Transactions with management and
others. Describe briefly any trans-
action, or series of similar trans-
actions, since the beginning of the reg-
istrant’s last fiscal year, or any cur-
rently proposed transaction, or series
of similar transactions, to which the
registrant or any of its subsidiaries
was or is to be a party, in which the
amount involved exceeds $60,000 and in
which any of the following persons had,
or will have, a direct or indirect mate-
rial interest, naming such person and
indicating the person’s relationship to
the registrant, the nature of such per-
son’s interest in the transaction(s), the
amount of such transaction(s) and,
where practicable, the amount of such
person’s interest in the transaction(s):

(1) Any director or executive officer
of the registrant;

(2) Any nominee for election as a di-
rector;

(3) Any security holder who is known
to the registrant to own of record or
beneficially more than five percent of
any class of the registrant’s voting se-
curities; and

(4) Any member of the immediate
family of any of the foregoing persons.

Instructions to Paragraph (a) of Item 404: 1.
The materiality of any interest is to be de-
termined on the basis of the significance of
the information to investors in light of all
the circumstances of the particular case. The
importance of the interest to the person hav-
ing the interest, the relationship of the par-
ties to the transaction with each other and
the amount involved in the transactions are
among the factors to be considered in deter-
mining the significance of the information
to investors.

2. For purposes of paragraph (a), a person’s
immediate family shall include such person’s
spouse; parents; children; siblings; mothers
and fathers-in-law; sons and daughters-in-
law; and brothers and sisters-in-law.

3. In computing the amount involved in the
transaction or series of similar transactions,
include all periodic installments in the case
of any lease or other agreement providing for
periodic payments or installments.

4. The amount of the interest of any person
specified in paragraphs (a) (1) through (4)
shall be computed without regard to the
amount of the profit or loss involved in the
transaction(s).

5. In describing any transaction involving
the purchase or sale of assets by or to the
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registrant or any of its subsidiaries, other-
wise than in the ordinary course of business,
state the cost of the assets to the purchaser
and, if acquired by the seller within two
years prior to the transaction, the cost
thereof to the seller. Indicate the principle
followed in determining the registrant’s pur-
chase or sale price and the name of the per-
son making such determination.

6. Information shall be furnished in answer
to paragraph (a) with respect to transactions
that involve remuneration from the reg-
istrant or its subsidiaries, directly or indi-
rectly, to any of the persons specified in
paragraphs (a) (1) through (4) for services in
any capacity unless the interest of such per-
son arises solely from the ownership individ-
ually and in the aggregate of less than ten
percent of any class of equity securities of
another corporation furnishing the services
to the registrant or its subsidiaries.

7. No information need be given in answer
to paragraph (a) as to any transactions
where:

A. The rates or charges involved in the
transaction are determined by competitive
bids, or the transaction involves the ren-
dering of services as a common or contract
carrier, or public utility, at rates or charges
fixed in conformity with law or govern-
mental authority;

B. The transaction involves services as a
bank depositary of funds, transfer agent, reg-
istrar, trustee under a trust indenture, or
similar services; or

C. The interest of the person specified in
paragraphs (a) (1) through (4) arises solely
from the ownership of securities of the reg-
istrant and such person receives no extra or
special benefit not shared on a pro rata
basis.

8. Paragraph (a) requires disclosure of indi-
rect, as well as direct, material interests in
transactions. A person who has a position or
relationship with a firm, corporation, or
other entity that engages in a transaction
with the registrant or its subsidiaries may
have an indirect interest in such transaction
by reason of such position or relationship.
Such an interest, however, shall not be
deemed ‘‘material’’ within the meaning of
paragraph (a) where:

A. The interest arises only: (i) From such
person’s position as a director of another
corporation or organization which is a party
to the transaction; or (ii) from the direct or
indirect ownership by such person and all
other persons specified in paragraphs (a) (1)
through (4), in the aggregate, of less than a
ten percent equity interest in another person
(other than a partnership) which is a party
to the transaction; or (iii) from both such po-
sition and ownership;

B. The interest arises only from such per-
son’s position as a limited partner in a part-
nership in which the person and all other
persons specified in paragraphs (a) (1)

through (4) have an interest of less than ten
percent; or

C. The interest of such person arises solely
from the holding of an equity interest (in-
cluding a limited partnership interest, but
excluding a general partnership interest) or
a creditor interest in another person that is
a party to the transaction with the reg-
istrant or any of its subsidiaries, and the
transaction is not material to such other
person.

9. There may be situations where, although
these instrucions do not expressly authorize
nondisclosure, the interest of a person speci-
fied in paragraphs (a) (1) through (4) in a par-
ticular transaction or series of transactions
is not a direct or indirect material interest.
In that case, information regarding such in-
terest and transaction is not required to be
disclosed in response to this paragraph.

(b) Certain business relationships. De-
scribe any of the following relation-
ships regarding directors or nominees
for director that exist, or have existed
during the registrant’s last fiscal year,
indicating the identity of the entity
with which the registrant has such a
relationship, the name of the nominee
or director affiliated with such entity
and the nature of such nominee’s or di-
rector’s affiliation, the relationship be-
tween such entity and the registrant
and the amount of the business done
between the registrant and the entity
during the registrant’s last full fiscal
year or proposed to be done during the
registrant’s current fiscal year:

(1) If the nominee or director is, or
during the last fiscal year has been, an
executive officer of, or owns, or during
the last fiscal year has owned, of
record or beneficially in excess of ten
percent equity interest in, any business
or professional entity that has made
during the registrant’s last full fiscal
year, or proposes to make during the
registrant’s current fiscal year, pay-
ments to the registrant or its subsidi-
aries for property or services in excess
of five percent of (i) the registrant’s
consolidated gross revenues for its last
full fiscal year, or (ii) the other enti-
ty’s consolidated gross revenues for its
last full fiscal year;

(2) If the nominee or director is, or
during the last fiscal year has been, an
executive officer of, or owns, or during
the last fiscal year has owned, of
record or beneficially in excess of ten
percent equity interest in, any business
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or professional entity to which the reg-
istrant or its subsidiaries has made
during the registrant’s last full fiscal
year, or proposes to make during the
registrant’s current fiscal year, pay-
ments for property or services in excess
of five percent of (i) the registrant’s
consolidated gross revenues for its last
full fiscal year, or (ii) the other enti-
ty’s consolidated gross revenues for its
last full fiscal year;

(3) If the nominee or director is, or
during the last fiscal year has been, an
executive officer of, or owns, or during
the last fiscal year has owned, of
record or beneficially in excess of ten
percent equity interest in, any business
or professional entity to which the reg-
istrant or its subsidiaries was indebted
at the end of the registrant’s last full
fiscal year in an aggregate amount in
excess of five percent of the reg-
istrant’s total consolidated assets at
the end of such fiscal year;

(4) If the nominee or director is, or
during the last fiscal year has been, a
member of, or of counsel to, a law firm
that the issuer has retained during the
last fiscal year or proposes to retain
during the current fiscal year; Pro-
vided, however, that the dollar amount
of fees paid to a law firm by the reg-
istrant need not be disclosed if such
amount does not exceed five percent of
the law firm’s gross revenues for that
firm’s last full fiscal year;

(5) If the nominee or director is, or
during the last fiscal year has been, a
partner or executive officer of any in-
vestment banking firm that has per-
formed services for the registrant,
other than as a participating under-
writer in a syndicate, during the last
fiscal year or that the registrant pro-
poses to have perform services during
the current year; Provided, however,
That the dollar amount of compensa-
tion received by an investment bank-
ing firm need not be disclosed if such
amount does not exceed five percent of
the investment banking firm’s consoli-
dated gross revenues for that firm’s
last full fiscal year; or

(6) Any other relationships that the
registrant is aware of between the
nominee or director and the registrant
that are substantially similar in na-
ture and scope to those relationships
listed in paragraphs (b) (1) through (5).

Instructions to Paragraph (b) of Item 404: 1. In
order to determine whether payments or in-
debtedness exceed five percent of the consoli-
dated gross revenues of any entity, other
than the registrant, it is appropriate to rely
on information provided by the nominee or
director.

2. In calculating payments for property
and services the following may be excluded:

A. Payments where the rates or charges in-
volved in the transaction are determined by
competitive bids, or the transaction involves
the rendering of services as a common con-
tract carrier, or public utility, at rates or
charges fixed in conformity with law or gov-
ernmental authority;

B. Payments that arise solely from the
ownership of securities of the registrant and
no extra or special benefit not shared on a
pro rata basis by all holders of the class of
securities is received; or

C. Payments made or received by subsidi-
aries other than significant subsidiaries as
defined in Rule 1–02(w) of Regulation S–X
[§ 210.1–02(w) of this chapter], provided that
all such subsidiaries making or receiving
payments, when considered in the aggregate
as a single subsidiary, would not constitute
a significant subsidiary as defined in Rule 1–
02(w).

3. In calculating indebtedness the following
may be excluded:

A. Debt securities that have been publicly
offered, admitted to trading on a national se-
curities exchange, or quoted on the auto-
mated quotation system of a registered secu-
rities association;

B. Amounts due for purchases subject to
the usual trade terms; or

C. Indebtedness incurred by subsidiaries
other than significant subsidiaries as defined
in Rule 1–02(w) of Regulation S–X [§ 210.1–
02(w) of this chapter], provided that all such
subsidiaries incurring indebtedness, when
considered in the aggregate as a single sub-
sidiary, would not constitute a significant
subsidiary as defined in Rule 1–02(w).

4. No information called for by paragraph
(b) need be given respecting any director who
is no longer a director at the time of filing
the registration statement or report con-
taining such disclosure. If such information
is being presented in a proxy or information
statement, no information need be given re-
specting any director whose term of office as
a director will not continue after the meet-
ing to which the statement relates.

(c) Indebtedness of management. If any
of the following persons has been in-
debted to the registrant or its subsidi-
aries at any time since the beginning
of the registrant’s last fiscal year in an
amount in excess of $60,000, indicate
the name of such person, the nature of
the person’s relationship by reason of
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which such person’s indebtedness is re-
quired to be described, the largest ag-
gregate amount of indebtedness out-
standing at any time during such pe-
riod, the nature of the indebtedness
and of the transaction in which it was
incurred, the amount thereof out-
standing as of the latest practicable
date and the rate of interest paid or
charged thereon:

(1) Any director or executive officer
of the registrant;

(2) Any nominee for election as a di-
rector;

(3) Any member of the immediate
family of any of the persons specified
in paragraph (c) (1) or (2);

(4) Any corporation or organization
(other than the registrant or a major-
ity-owned subsidiary of the registrant)
of which any of the persons specified in
paragraph (c) (1) or (2) is an executive
officer or partner or is, directly or indi-
rectly, the beneficial owner of ten per-
cent or more of any class of equity se-
curities; and

(5) Any trust or other estate in which
any of the persons specified in para-
graph (c) (1) or (2) has a substantial
beneficial interest or as to which such
person serves as a trustee or in a simi-
lar capacity.

Instructions to Paragraph (c), of Item 404: 1.
For purposes of paragraph (c), the members
of a person’s immediate family are those per-
sons specified in Instruction 2 to Item 404(a).

2. Exclude from the determination of the
amount of indebtedness all amounts due
from the particular person for purchases sub-
ject to usual trade terms, for ordinary travel
and expense payments and for other trans-
actions in the ordinary course of business.

3. If the lender is a bank, savings and loan
association, or broker-dealer extending cred-
it under Federal Reserve Regulation T [12
CFR part 220] and the loans are not disclosed
as nonaccrual, past due, restructured or po-
tential problems (see Item III.C. 1. and 2. of
Industry Guide 3, Statistical Disclosure by
Bank Holding Companies), disclosure may
consist of a statement, if such is the case,
that the loans to such persons (A) were made
in the ordinary course of business, (B) were
made on substantially the same terms, in-
cluding interest rates and collateral, as
those prevailing at the time for comparable
transactions with other persons, and (C) did
not involve more than the normal risk of
collectibility or present other unfavorable
features.

4. If any indebtedness required to be de-
scribed arose under section 16(b) of the Ex-

change Act and has not been discharged by
payment, state the amount of any profit re-
alized, that such profit will inure to the ben-
efit of the registrant or its subsidiaries and
whether suit will be brought or other steps
taken to recover such profit. If, in the opin-
ion of counsel, a question reasonably exists
as to the recoverability of such profit, it will
suffice to state all facts necessary to de-
scribe the transactions, including the prices
and number of shares involved.

(d) Transactions with promoters. Reg-
istrants that have been organized with-
in the past five years and that are fil-
ing a registration statement on Form
S–1 under the Securities Act (§ 239.11 of
this chapter) or on Form 10 and Form
10–SB under the Exchange Act (§ 239.210
of this chapter) shall:

(1) State the names of the promoters,
the nature and amount of anything of
value (including money, property, con-
tracts, options or rights of any kind)
received or to be received by each pro-
moter, directly or indirectly, from the
registrant and the nature and amount
of any assets, services or other consid-
eration therefore received or to be re-
ceived by the registrant; and

(2) As to any assets acquired or to be
acquired by the registrant from a pro-
moter, state the amount at which the
assets were acquired or are to be ac-
quired and the principle followed or to
be followed in determining such
amount and identify the persons mak-
ing the determination and their rela-
tionship, if any, with the registrant or
any promoter. If the assets were ac-
quired by the promoter within two
years prior to their transfer to the reg-
istrant, also state the cost thereof to
the promoter.

Instructions to Item 404: 1. No information
need be given in response to any paragraph
of Item 404 as to any compensation or other
transaction reported in response to any
other paragraph of Item 404 or to Item 402 of
Regulation S–K (§ 229.402 of this chapter) or
as to any compensation with respect to
which information may be omitted pursuant
to Item 402.

2. If the information called for by Item 404
is being presented in a registration state-
ment filed pursuant to the Securities Act or
the Exchange Act, information shall be given
for the periods specified in the Item and, in
addition, for the two fiscal years preceding
the registrant’s last fiscal year.
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3. A foreign private issuer will be deemed
to comply with Item 404 if it provides the in-
formation required by Item 7.B of Form 20–
F (17 CFR 249.220f).

[47 FR 55665, Dec. 13, 1982, as amended at 48
FR 37612, Aug. 19, 1983; 48 FR 44475, Sept. 29,
1983; 56 FR 30053, 30054, July 1, 1991; 59 FR
65637, Dec. 20, 1994; 64 FR 53909, Oct. 5, 1999]

§ 229.405 (Item 405) Compliance with
section 16(a) of the Exchange Act.

Every registrant having a class of eq-
uity securities registered pursuant to
section 12 of the Exchange Act (15
U.S.C. 78l), every closed-end invest-
ment company registered under the In-
vestment Company Act of 1940 (15
U.S.C. 80a–1 et seq.), and every holding
company registered pursuant to the
Public Utility Holding Company Act of
1935 (15 U.S.C. 79a et seq.) shall:

(a) Based solely upon a review of
Forms 3 (§ 249.103) and 4 (§ 249.104) and
amendments thereto furnished to the
registrant pursuant to § 240.16a–3(e)
during its most recent fiscal year and
Forms 5 and amendments thereto
(§ 249.105) furnished to the registrant
with respect to its most recent fiscal
year, and any written representation
referred to in paragraph (b)(2)(i) of this
Item.

(1) Under the caption ‘‘Section 16(a)
Beneficial Ownership Reporting Com-
pliance,’’ identify each person who, at
any time during the fiscal year, was a
director, officer, beneficial owner of
more than ten percent of any class of
equity securities of the registrant reg-
istered pursuant to section 12 of the
Exchange Act, or any other person sub-
ject to section 16 of the Exchange Act
with respect to the registrant because
of the requirements of section 30 of the
Investment Company Act or section 17
of the Public Utility Holding Company
Act (‘‘reporting person’’) that failed to
file on a timely basis, as disclosed in
the above Forms, reports required by
section 16(a) of the Exchange Act dur-
ing the most recent fiscal year or prior
fiscal years.

(2) For each such person, set forth
the number of late reports, the number
of transactions that were not reported
on a timely basis, and any known fail-
ure to file a required Form. A known
failure to file would include, but not be
limited to, a failure to file a Form 3,
which is required of all reporting per-

sons, and a failure to file a Form 5 in
the absence of the written representa-
tion referred to in paragraph (b)(2)(i) of
this section, unless the registrant oth-
erwise knows that no Form 5 is re-
quired.

NOTE: The disclosure requirement is based
on a review of the forms submitted to the
registrant during and with respect to its
most recent fiscal year, as specified above.
Accordingly, a failure to file timely need
only be disclosed once. For example, if in the
most recently concluded fiscal year a report-
ing person filed a Form 4 disclosing a trans-
action that took place in the prior fiscal
year, and should have been reported in that
year, the registrant should disclose that late
filing and transaction pursuant to this Item
405 with respect to the most recently con-
cluded fiscal year, but not in material filed
with respect to subsequent years.

(b) With respect to the disclosure re-
quired by paragraph (a) of this Item:

(1) A form received by the registrant
within three calendar days of the re-
quired filing date may be presumed to
have been filed with the Commission
by the required filing date.

(2) If the registrant (i) receives a
written representation from the report-
ing person that no Form 5 is required;
and (ii) maintains the representation
for two years, making a copy available
to the Commission or its staff upon re-
quest, the registrant need not identify
such reporting person pursuant to
paragraph (a) of this Item as having
failed to file a Form 5 with respect to
that fiscal year.

[56 FR 7265, Feb. 21, 1991, as amended at 61
FR 30391, June 14, 1996]

Subpart 229.500—Registration
Statement and Prospectus
Provisions

§ 229.501 (Item 501) Forepart of Reg-
istration Statement and Outside
Front Cover Page of Prospectus.

The registrant must furnish the fol-
lowing information in plain English.
See § 230.421(d) of Regulation C of this
chapter.

(a) Front cover page of the registration
statement. Where appropriate, include
the delaying amendment legend from
§ 230.473 of Regulation C of this chapter.

(b) Outside front cover page of the pro-
spectus. Limit the outside cover page to
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one page. If the following information
applies to your offering, disclose it on
the outside cover page of the pro-
spectus.

(1) Name. The registrant’s name. A
foreign registrant must give the
English translation of its name.

Instruction to paragraph 501(b)(1): If your
name is the same as that of a company that
is well known, include information to elimi-
nate any possible confusion with the other
company. If your name indicates a line of
business in which you are not engaged or you
are engaged only to a limited extent, include
information to eliminate any misleading in-
ference as to your business. In some cir-
cumstances, disclosure may not be sufficient
and you may be required to change your
name. You will not be required to change
your name if you are an established com-
pany, the character of your business has
changed, and the investing public is gen-
erally aware of the change and the character
of your current business.

(2) Title and amount of securities. The
title and amount of securities offered.
Separately state the amount of securi-
ties offered by selling security holders,
if any. If the underwriter has any ar-
rangement with the issuer, such as an
over-allotment option, under which the
underwriter may purchase additional
shares in connection with the offering,
indicate that this arrangement exists
and state the amount of additional
shares that the underwriter may pur-
chase under the arrangement. Give a
brief description of the securities ex-
cept where the information is clear
from the title of the security. For ex-
ample, you are not required to describe
common stock that has full voting,
dividend and liquidation rights usually
associated with common stock.

(3) Offering price of the securities.
Where you offer securities for cash, the
price to the public of the securities, the
underwriter’s discounts and commis-
sions, the net proceeds you receive, and
any selling shareholder’s net proceeds.
Show this information on both a per
share or unit basis and for the total
amount of the offering. If you make
the offering on a minimum/maximum
basis, show this information based on
the total minimum and total max-
imum amount of the offering. You may
present the information in a table,
term sheet format, or other clear pres-
entation. You may present the infor-

mation in any format that fits the de-
sign of the cover page so long as the in-
formation can be easily read and is not
misleading:

Instructions to paragraph 501(b)(3): 1. If a pre-
liminary prospectus is circulated and you
are not subject to the reporting require-
ments of Section 13(a) or 15(d) of the Ex-
change Act, provide, as applicable:

(A) A bona fide estimate of the range of the
maximum offering price and the maximum
number of securities offered; or

(B) A bona fide estimate of the principal
amount of the debt securities offered.

2. If it is impracticable to state the price
to the public, explain the method by which
the price is to be determined. If the securi-
ties are to be offered at the market price, or
if the offering price is to be determined by a
formula related to the market price, indicate
the market and market price of the securi-
ties as of the latest practicable date.

3. If you file a registration statement on
Form S–8, you are not required to comply
with this paragraph (b)(3).

(4) Market for the securities. Whether
any national securities exchange or the
Nasdaq Stock Market lists the securi-
ties offered, naming the particular
market(s), and identifying the trading
symbol(s) for those securities;

(5) Risk factors. A cross-reference to
the risk factors section, including the
page number where it appears in the
prospectus. Highlight this cross-ref-
erence by prominent type or in another
manner;

(6) State legend. Any legend or state-
ment required by the law of any state
in which the securities are to be of-
fered. You may combine this with any
legend required by the SEC, if appro-
priate;

(7) Commission legend. A legend that
indicates that neither the Securities
and Exchange Commission nor any
state securities commission has ap-
proved or disapproved of the securities
or passed upon the accuracy or ade-
quacy of the disclosures in the pro-
spectus and that any contrary rep-
resentation is a criminal offense. You
may use one of the following or other
clear, plain language:

Example A: Neither the Securities and Ex-
change Commission nor any state securities
commission has approved or disapproved of
these securities or passed upon the adequacy
or accuracy of this prospectus. Any represen-
tation to the contrary is a criminal offense.
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Example B: Neither the Securities and Ex-
change Commission nor any state securities
commission has approved or disapproved of
these securities or determined if this pro-
spectus is truthful or complete. Any rep-
resentation to the contrary is a criminal of-
fense.

(8) Underwriting. (i) Name(s) of the
lead or managing underwriter(s) and an
identification of the nature of the un-
derwriting arrangements;

(ii) If the offering is not made on a
firm commitment basis, a brief descrip-
tion of the underwriting arrangements.
You may use any clear, concise, and
accurate description of the under-
writing arrangements. You may use
the following descriptions of under-
writing arrangements where appro-
priate:

Example A: Best efforts offering. The under-
writers are not required to sell any specific
number or dollar amount of securities but
will use their best efforts to sell the securi-
ties offered.

Example B: Best efforts, minimum-maximum
offering. The underwriters must sell the min-
imum number of securities offered (insert
number) if any are sold. The underwriters are
required to use only their best efforts to sell
the maximum number of securities offered
(insert number).

(iii) If you offer the securities on a
best efforts or best efforts minimum/
maximum basis, the date the offering
will end, any minimum purchase re-
quirements, and any arrangements to
place the funds in an escrow, trust, or
similar account. If you have not made
any of these arrangements, state this
fact and describe the effect on inves-
tors;

(9) Date of prospectus. The date of the
prospectus;

(10) Prospectus ‘‘Subject to Completion’’
legend. If you use the prospectus before
the effective date of the registration
statement, a prominent statement
that:

(i) The information in the prospectus
will be amended or completed;

(ii) A registration statement relating
to these securities has been filed with
the Securities and Exchange Commis-
sion;

(iii) The securities may not be sold
until the registration statement be-
comes effective; and

(iv) The prospectus is not an offer to
sell the securities and it is not solic-

iting an offer to buy the securities in
any state where offers or sales are not
permitted. The legend may be in the
following or other clear, plain lan-
guage:

The information in this prospectus is not
complete and may be changed. We may not
sell these securities until the registration
statement filed with the Securities and Ex-
change Commission is effective. This pro-
spectus is not an offer to sell these securities
and it is not soliciting an offer to buy these
securities in any state where the offer or sale
is not permitted.

(11) If you use § 230.430A of this chap-
ter to omit pricing information and the
prospectus is used before you deter-
mine the public offering price, the in-
formation and legend in paragraph
(b)(10) of this section.

[63 FR 6381, Feb. 6, 1998]

§ 229.502 (Item 502) Inside front and
outside back cover pages of pro-
spectus.

The registrant must furnish this in-
formation in plain English. See
§ 230.421(d) of Regulation C of this chap-
ter.

(a) Table of contents. On either the in-
side front or outside back cover page of
the prospectus, provide a reasonably
detailed table of contents. It must
show the page number of the various
sections or subdivisions of the pro-
spectus. Include a specific listing of the
risk factors section required by Item
503 of this Regulation S–K (17 CFR
229.503). You must include the table of
contents immediately following the
cover page in any prospectus you de-
liver electronically.

(b) Dealer prospectus delivery obliga-
tion. On the outside back cover page of
the prospectus, advise dealers of their
prospectus delivery obligation, includ-
ing the expiration date specified by
Section 4(3) of the Securities Act (15
U.S.C. 77d(3)) and § 230.174 of this chap-
ter. If you do not know the expiration
date on the effective date of the reg-
istration statement, include the expi-
ration date in the copy of the pro-
spectus you file under § 230.424(b) of
this chapter. You do not have to in-
clude this information if dealers are
not required to deliver a prospectus
under § 230.174 of this chapter or Sec-
tion 24(d) of the Investment Company
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Act (15 U.S.C. 80a–24). You may use the
following or other clear, plain lan-
guage:

DEALER PROSPECTUS DELIVERY OBLIGATION

Until (insert date), all dealers that effect
transactions in these securities, whether or
not participating in this offering, may be re-
quired to deliver a prospectus. This is in ad-
dition to the dealers’ obligation to deliver a
prospectus when acting as underwriters and
with respect to their unsold allotments or
subscriptions.

[63 FR 6383, Feb. 6, 1998]

§ 229.503 (Item 503) Prospectus sum-
mary, risk factors, and ratio of
earnings to fixed charges.

The registrant must furnish this in-
formation in plain English. See
§ 230.421(d) of Regulation C of this chap-
ter.

(a) Prospectus summary. Provide a
summary of the information in the pro-
spectus where the length or complexity
of the prospectus makes a summary
useful. The summary should be brief.
The summary should not contain, and
is not required to contain, all of the de-
tailed information in the prospectus. If
you provide summary business or fi-
nancial information, even if you do not
caption it as a summary, you still
must provide that information in plain
English.

Instruction to paragraph 503(a): The summary
should not merely repeat the text of the pro-
spectus but should provide a brief overview
of the key aspects of the offering. Carefully
consider and identify those aspects of the of-
fering that are the most significant and de-
termine how best to highlight those points
in clear, plain language.

(b) Address and telephone number. In-
clude, either on the cover page or in
the summary section of the prospectus,
the complete mailing address and tele-
phone number of your principal execu-
tive offices.

(c) Risk factors. Where appropriate,
provide under the caption ‘‘Risk Fac-
tors’’ a discussion of the most signifi-
cant factors that make the offering
speculative or risky. This discussion
must be concise and organized logi-
cally. Do not present risks that could
apply to any issuer or any offering. Ex-
plain how the risk affects the issuer or
the securities being offered. Set forth
each risk factor under a subcaption

that adequately describes the risk. The
risk factor discussion must imme-
diately follow the summary section. If
you do not include a summary section,
the risk factor section must imme-
diately follow the cover page of the
prospectus or the pricing information
section that immediately follows the
cover page. Pricing information means
price and price-related information
that you may omit from the prospectus
in an effective registration statement
based on § 230.430A(a) of this chapter.
The risk factors may include, among
other things, the following:

(1) Your lack of an operating history;
(2) Your lack of profitable operations

in recent periods;
(3) Your financial position;
(4) Your business or proposed busi-

ness; or
(5) The lack of a market for your

common equity securities or securities
convertible into or exercisable for com-
mon equity securities.

(d) Ratio of earnings to fixed charges. If
you register debt securities, show a
ratio of earnings to fixed charges. If
you register preference equity securi-
ties, show the ratio of combined fixed
charges and preference dividends to
earnings. Present the ratio for each of
the last five fiscal years and the latest
interim period for which financial
statements are presented in the docu-
ment. If you will use the proceeds from
the sale of debt or preference securities
to repay any of your outstanding debt
or to retire other securities and the
change in the ratio would be ten per-
cent or greater, you must include a
ratio showing the application of the
proceeds, commonly referred to as the
pro forma ratio.

Instructions to paragraph 503(d): 1. Definitions.
In calculating the ratio of earnings to fixed
charges, you must use the following defini-
tions:

(A) Fixed charges. The term ‘‘fixed charges’’
means the sum of the following: (a) interest
expensed and capitalized, (b) amortized pre-
miums, discounts and capitalized expenses
related to indebtedness, (c) an estimate of
the interest within rental expense, and (d)
preference security dividend requirements of
consolidated subsidiaries.

(B) Preference security dividend. The term
‘‘preference security dividend’’ is the amount
of pre-tax earnings that is required to pay
the dividends on outstanding preference se-
curities. The dividend requirement must be
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computed as the amount of the dividend di-
vided by (1 minus the effective income tax
rate applicable to continuing operations).

(C) Earnings. The term ‘‘earnings’’ is the
amount resulting from adding and sub-
tracting the following items. Add the fol-
lowing: (a) Pre-tax income from continuing
operations before adjustment for minority
interests in consolidated subsidiaries or in-
come or loss from equity investees, (b) fixed
charges, (c) amortization of capitalized in-
terest, (d) distributed income of equity
investees, and (e) your share of pre-tax losses
of equity investees for which charges arising
from guarantees are included in fixed
charges. From the total of the added items,
subtract the following: (a) interest capital-
ized, (b) preference security dividend require-
ments of consolidated subsidiaries, and (c)
the minority interest in pre-tax income of
subsidiaries that have not incurred fixed
charges. Equity investees are investments
that you account for using the equity meth-
od of accounting. Public utilities following
SFAS 71 should not add amortization of cap-
italized interest in determining earnings, nor
reduce fixed charges by any allowance for
funds used during construction.

2. Disclosure. Disclose the following infor-
mation when showing the ratio of earnings
to fixed charges:

(A) Deficiency. If a ratio indicates less than
one-to-one coverage, disclose the dollar
amount of the deficiency.

(B) Pro forma ratio. You may show the pro
forma ratio only for the most recent fiscal
year and the latest interim period. Use the
net change in interest or dividends from the
refinancing to calculate the pro forma ratio.

(C) Foreign private issuers. A foreign private
issuer must show the ratio based on the fig-
ures in the primary financial statement. A
foreign private issuer must show the ratio
based on the figures resulting from the rec-
onciliation to U.S. generally accepted ac-
counting principles if this ratio is materially
different.

(D) Summary Section. If you provide a sum-
mary or similar section in the prospectus,
show the ratios in that section.

3. Exhibit. File an exhibit to the registra-
tion statement to show the figures used to
calculate the ratios. See paragraph (b)(12) of
Item 601 of Regulation S–K (17 CFR
229.601(b)(12)).

[63 FR 6383, Feb. 6, 1998]

§ 229.504 (Item 504) Use of proceeds.
State the principal purposes for

which the net proceeds to the reg-
istrant from the securities to be offered
are intended to be used and the approx-
imate amount intended to be used for
each such purpose. Where registrant
has no current specific plan for the pro-

ceeds, or a significant portion thereof,
the registrant shall so state and dis-
cuss the principal reasons for the offer-
ing.

Instructions to Item 504: 1. Where less than all
the securities to be offered may be sold and
more than one use is listed for the proceeds,
indicate the order of priority of such pur-
poses and discuss the registrant’s plans if
substantially less than the maximum pro-
ceeds are obtained. Such discussion need not
be included if underwriting arrangements
with respect to such securities are such that,
if any securities are sold to the public, it
reasonably can be expected that the actual
proceeds will not be substantially less than
the aggregate proceeds to the registrant
shown pursuant to Item 501 of Regulation S–
K (§ 229.501).

2. Details of proposed expenditures need
not be given; for example, there need be fur-
nished only a brief outline of any program of
construction or addition of equipment. Con-
sideration should be given as to the need to
include a discussion of certain matters ad-
dressed in the discussion and analysis of reg-
istrant’s financial condition and results of
operations, such as liquidity and capital ex-
penditures.

3. If any material amounts of other funds
are necessary to accomplish the specified
purposes for which the proceeds are to be ob-
tained, state the amounts and sources of
such other funds needed for each such speci-
fied purpose and the sources thereof.

4. If any material part of the proceeds is to
be used to discharge indebtedness, set forth
the interest rate and maturity of such in-
debtedness. If the indebtedness to be dis-
charged was incurred within one year, de-
scribe the use of the proceeds of such indebt-
edness other than short-term borrowings
used for working capital.

5. If any material amount of the proceeds
is to be used to acquire assets, otherwise
than in the ordinary course of business, de-
scribe briefly and state the cost of the assets
and, where such assets are to be acquired
from affiliates of the registrant or their as-
sociates, give the names of the persons from
whom they are to be acquired and set forth
the principle followed in determining the
cost to the registrant.

6. Where the registrant indicates that the
proceeds may, or will, be used to finance ac-
quisitions of other businesses, the identity of
such businesses, if known, or, if not known,
the nature of the businesses to be sought, the
status of any negotiations with respect to
the acquisition, and a brief description of
such business shall be included. Where, how-
ever, pro forma financial statements reflect-
ing such acquisition are not required by Reg-
ulation S–X to be included, in the registra-
tion statement, the possible terms of any
transaction, the identification of the parties
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thereto or the nature of the business sought
need not be disclosed, to the extent that the
registrant reasonably determines that public
disclosure of such information would jeop-
ardize the acquisition. Where Regulation S–
X (17 CFR 210) would require financial state-
ments of the business to be acquired to be in-
cluded, the description of the business to be
acquired shall be more detailed.

7. The registrant may reserve the right to
change the use of proceeds, provided that
such reservation is due to certain contin-
gencies that are discussed specifically and
the alternatives to such use in that event are
indicated.

§ 229.505 (Item 505) Determination of
offering price.

(a) Common equity. Where common
equity is being registered for which
there is no established public trading
market for purposes of paragraph (a) of
Item 201 of Regulation S–K (§ 229.201(a))
or where there is a material disparity
between the offering price of the com-
mon equity being registered and the
market price of outstanding shares of
the same class, describe the various
factors considered in determining such
offering price.

(b) Warrants, rights and convertible se-
curities. Where warrants, rights or con-
vertible securities exercisable for com-
mon equity for which there is no estab-
lished public trading market for pur-
poses of paragraph (a) of Item 201 of
Regulation S–K (§ 229.201(a)) are being
registered, describe the various factors
considered in determining their exer-
cise or conversion price.

§ 229.506 (Item 506) Dilution.
Where common equity securities are

being registered and there is substan-
tial disparity between the public offer-
ing price and the effective cash cost to
officers, directors, promoters and affili-
ated persons of common equity ac-
quired by them in transactions during
the past five years, or which they have
the right to acquire, and the registrant
is not subject to the reporting require-
ments of section 13(a) or 15(d) of the
Exchange Act immediately prior to fil-
ing of the registration statement, there
shall be included a comparison of the
public contribution under the proposed
public offering and the effective cash
contribution of such persons. In such
cases, and in other instances where
common equity securities are being

registered by a registrant that has had
losses in each of its last three fiscal
years and there is a material dilution
of the purchasers’ equity interest, the
following shall be disclosed:

(a) The net tangible book value per
share before and after the distribution;

(b) The amount of the increase in
such net tangible book value per share
attributable to the cash payments
made by purchasers of the shares being
offered; and

(c) The amount of the immediate di-
lution from the public offering price
which will be absorbed by such pur-
chasers.

§ 229.507 (Item 507) Selling security
holders.

If any of the securities to be reg-
istered are to be offered for the account
of security holders, name each such se-
curity holder, indicate the nature of
any position, office, or other material
relationship which the selling security
holder has had within the past three
years with the registrant or any of its
predecessors or affiliates, and state the
amount of securities of the class owned
by such security holder prior to the of-
fering, the amount to be offered for the
security holder’s account, the amount
and (if one percent or more) the per-
centage of the class to be owned by
such security holder after completion
of the offering.

§ 229.508 (Item 508) Plan of distribu-
tion.

(a) Underwriters and underwriting obli-
gation. If the securities are to be of-
fered through underwriters, name the
principal underwriters, and state the
respective amounts underwritten. Iden-
tify each such underwriter having a
material relationship with the reg-
istrant and state the nature of the re-
lationship. State briefly the nature of
the obligation of the underwriter(s) to
take the securities.

Instruction to Paragraph 508(a): All that is re-
quired as to the nature of the underwriters’
obligation is whether the underwriters are or
will be committed to take and to pay for all
of the securities if any are taken, or whether
it is merely an agency or the type of best ef-
forts arrangement under which the under-
writers are required to take and to pay for
only such securities as they may sell to the
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public. Conditions precedent to the under-
writers’ taking the securities, including mar-
ket-outs, need not be described except in the
case of an agency or best efforts arrangement.

(b) New underwriters. Where securities
being registered are those of a reg-
istrant that has not previously been re-
quired to file reports pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act,
or where a prospectus is required to in-
clude reference on its cover page to
material risks pursuant to Item 501 of
Regulation S–K (§ 229.501), and any one
or more of the managing underwriter(s)
(or where there are no managing under-
writers, a majority of the principal un-
derwriters) has been organized, reac-
tivated, or first registered as a broker-
dealer within the past three years,
these facts concerning such under-
writer(s) shall be disclosed in the pro-
spectus together with, where applica-
ble, the disclosures that the principal
business function of such under-
writer(s) will be to sell the securities
to be registered, or that the promoters
of the registrant have a material rela-
tionship with such underwriter(s). Suf-
ficient details shall be given to allow
full appreciation of such underwriter(s)
experience and its relationship with
the registrant, promoters and their
controlling persons.

(c) Other distributions. Outline briefly
the plan of distribution of any securi-
ties to be registered that are to be of-
fered otherwise than through under-
writers.

(1) If any securities are to be offered
pursuant to a dividend or interest rein-
vestment plan the terms of which pro-
vide for the purchase of some securities
on the market, state whether the reg-
istrant or the participant pays fees,
commissions, and expenses incurred in
connection with the plan. If the partic-
ipant will pay such fees, commissions
and expenses, state the anticipated
cost to participants by transaction or
other convenient reference.

(2) If the securities are to be offered
through the selling efforts of brokers
or dealers, describe the plan of dis-
tribution and the terms of any agree-
ment, arrangement, or understanding
entered into with broker(s) or dealer(s)
prior to the effective date of the reg-
istration statement, including volume
limitations on sales, parties to the

agreement and the conditions under
which the agreement may be termi-
nated. If known, identify the broker(s)
or dealer(s) which will participate in
the offering and state the amount to be
offered through each.

(3) If any of the securities being reg-
istered are to be offered otherwise than
for cash, state briefly the general pur-
poses of the distribution, the basis
upon which the securities are to be of-
fered, the amount of compensation and
other expenses of distribution, and by
whom they are to be borne. If the dis-
tribution is to be made pursuant to a
plan of acquisition, reorganization, re-
adjustment or succession, describe
briefly the general effect of the plan
and state when it became or is to be-
come operative. As to any material
amount of assets to be acquired under
the plan, furnish information cor-
responding to that required by Instruc-
tion 5 of Item 504 of Regulation S–K
(§ 229.504).

(d) Offerings on exchange. If the secu-
rities are to be offered on an exchange,
indicate the exchange. If the registered
securities are to be offered in connec-
tion with the writing of exchange-trad-
ed call options, describe briefly such
transactions.

(e) Underwriter’s compensation. Pro-
vide a table that sets out the nature of
the compensation and the amount of
discounts and commissions to be paid
to the underwriter for each security
and in total. The table must show the
separate amounts to be paid by the
company and the selling shareholders.
In addition, include in the table all
other items considered by the National
Association of Securities Dealers to be
underwriting compensation for pur-
poses of that Association’s Rules of
Fair Practice.

Instructions to paragraph 508(e): 1. The term
‘‘commissions’’ is defined in paragraph (17) of
Schedule A of the Securities Act. Show sepa-
rately in the table the cash commissions
paid by the registrant and selling security
holders. Also show in the table commissions
paid by other persons. Disclose any finder’s
fee or similar payments in the table.

2. Disclose the offering expenses specified
in Item 511 of Regulation S–K (17 CFR
229.511).

3. If the underwriter has any arrangement
with the issuer, such as an over-allotment
option, under which the underwriter may
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purchase additional shares in connection
with the offering, indicate that this arrange-
ment exists and state the amount of addi-
tional shares that the underwriter may pur-
chase under the arrangement. Where the un-
derwriter has such an arrangement, present
maximum-minimum information in a sepa-
rate column to the table, based on the pur-
chase of all or none of the shares subject to
the arrangement. Describe the key terms of
the arrangement in the narrative.

(f) Underwriter’s representative on
board of directors. Describe any arrange-
ment whereby the underwriter has the
right to designate or nominate a mem-
ber or members of the board of direc-
tors of the registrant. The registrant
shall disclose the identity of any direc-
tor so designated or nominated, and in-
dicate whether or not a person so des-
ignated or nominated, or allowed to be
designated or nominated by the under-
writer is or may be a director, officer,
partner, employee or affiliate of the
underwriter.

(g) Indemnification of underwriters. If
the underwriting agreement provides
for indemnification by the registrant of
the underwriters or their controlling
persons against any liability arising
under the Securities Act, furnish a
brief description of such indemnifica-
tion provisions.

(h) Dealers’ compensation. State brief-
ly the discounts and commissions to be
allowed or paid to dealers, including all
cash, securities, contracts or other
considerations to be received by any
dealer in connection with the sale of
the securities. If any dealers are to act
in the capacity of sub-underwriters and
are to be allowed or paid any addi-
tional discounts or commissions for
acting in such capacity, a general
statement to that effect will suffice
without giving the additional amounts
to be sold.

(i) Finders. Identify any finder and, if
applicable, describe the nature of any
material relationship between such
finder and the registrant, its officers,
directors, principal stockholders, find-
ers or promoters or the principal un-
derwriter(s), or if there is a managing
underwriter(s), the managing under-
writer(s), (including, in each case, af-
filiates or associates thereof).

(j) Discretionary accounts. If the reg-
istrant was not, immediately prior to
the filing of the registration state-

ment, subject to the requirements of
section 13(a) or 15(d) of the Exchange
Act, identify any principal underwriter
that intends to sell to any accounts
over which it exercises discretionary
authority and include an estimate of
the amount of securities so intended to
be sold. The response to this paragraph
shall be contained in a pre-effective
amendment which shall be circulated if
the information is not available when
the registration statement is filed.

(k) Passive market making. If the un-
derwriters or any selling group mem-
bers intend to engage in passive mar-
ket making transactions as permitted
by Rule 103 of Regulation M (§ 242.103 of
this chapter), indicate such intention
and briefly describe passive market
making.

(l) Stabilization and other transactions.
(1) Briefly describe any transaction
that the underwriter intends to con-
duct during the offering that stabilizes,
maintains, or otherwise affects the
market price of the offered securities.
Include information on stabilizing
transactions, syndicate short covering
transactions, penalty bids, or any
other transaction that affects the of-
fered security’s price. Describe the na-
ture of the transactions clearly and ex-
plain how the transactions affect the
offered security’s price. Identify the
exchange or other market on which
these transactions may occur. If true,
disclose that the underwriter may dis-
continue these transactions at any
time;

(2) If the stabilizing began before the
effective date of the registration state-
ment, disclose the amount of securities
bought, the prices at which they were
bought and the period within which
they were bought. If you use § 230.430A
of this chapter, the prospectus you file
under § 230.424(b) of this chapter or in-
clude in a post-effective amendment
must contain information on the stabi-
lizing transactions that took place be-
fore the determination of the public of-
fering price; and

(3) If you are making a warrants or
rights offering of securities to existing
security holders and any securities not
purchased by existing security holders
are to be reoffered to the public, dis-
close in a supplement to the prospectus
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or in the prospectus used in connection
with the reoffering:

(i) The amount of securities bought
in stabilization activities during the
offering period and the price or range
of prices at which the securities were
bought;

(ii) The amount of the offered securi-
ties subscribed for during the offering
period;

(iii) The amount of the offered secu-
rities subscribed for by the underwriter
during the offering period;

(iv) The amount of the offered securi-
ties sold during the offering period by
the underwriter and the price or price
ranges at which the securities were
sold; and

(v) The amount of the offered securi-
ties that will be reoffered to the public
and the public offering price.

[47 FR 11401, Mar. 16, 1982, as amended at 58
FR 19606, Apr. 15, 1993; 62 FR 543, Jan. 3, 1997;
62 FR 11323, Mar. 12, 1997; 63 FR 6384, Feb. 6,
1998]

§ 229.509 (Item 509) Interests of named
experts and counsel.

If (a) any expert named in the reg-
istration statement as having prepared
or certified any part thereof (or is
named as having prepared or certified a
report or valuation for use in connec-
tion with the registration statement),
or (b) counsel for the registrant, under-
writers or selling security holders
named in the prospectus as having
given an opinion upon the validity of
the securities being registered or upon
other legal matters in connection with
the registration or offering of such se-
curities, was employed for such pur-
pose on a contingent basis, or at the
time of such preparation, certification
or opinion or at any time thereafter,
through the date of effectiveness of the
registration statement or that part of
the registration statement to which
such preparation, certification or opin-
ion relates, had, or is to receive in con-
nection with the offering, a substantial
interest, direct or indirect, in the reg-
istrant or any of its parents or subsidi-
aries or was connected with the reg-
istrant or any of its parents or subsidi-
aries as a promoter, managing under-
writer (or any principal underwriter, if
there are no managing underwriters)
voting trustee, director, officer, or em-

ployee, furnish a brief statement of the
nature of such contingent basis, inter-
est, or connection.

Instructions to Item 509: 1. The interest of an
expert (other than an accountant) or counsel
will not be deemed substantial and need not
be disclosed if the interest, including the fair
market value of all securities of the reg-
istrant owned, received and to be received, or
subject to options, warrants or rights re-
ceived or to be received by the expert or
counsel does not exceed $50,000. For the pur-
pose of this Instruction, the term expert or
counsel includes the firm, corporation, part-
nership or other entity, if any, by which such
expert or counsel is employed or of which he
is a member or of counsel to and all attor-
neys in the case of counsel, and all noncler-
ical personnel in the case of named experts,
participating in such matter on behalf of
such firm, corporation, partnership or enti-
ty.

2. Accountants, providing a report on the
financial statements, presented or incor-
porated by reference in the registration
statement, should note § 210.2–01 of Regula-
tion S–X (17 CFR 210) for the Commission’s
requirements regarding ‘‘Qualification of Ac-
countants’’ which discusses disqualifying in-
terests.

§ 229.510 (Item 510) Disclosure of Com-
mission position on indemnification
for Securities Act liabilities.

In addition to the disclosure pre-
scribed by Item 702 of Regulation S–K
(§ 229.702), if the undertaking required
by paragraph (h) of Item 512 of Regula-
tion S–K (§ 229.512) is not required to be
included in the registration statement
because acceleration of the effective
date of the registration statement is
not being requested, and if waivers
have not been obtained comparable to
those specified in paragraph (h), a brief
description of the indemnification pro-
visions relating to directors, officers
and controlling persons of the reg-
istrant against liability arising under
the Securities Act (including any pro-
vision of the underwriting agreement
which relates to indemnification of the
underwriter or its controlling persons
by the registrant against such liabil-
ities where a director, officer or con-
trolling person of the registrant is such
an underwriter or controlling person
thereof or a member of any firm which
is such an underwriter) shall be in-
cluded in the prospectus, together with
a statement in substantially the fol-
lowing form:
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1 Paragraph (a) reflects proposals made in
Securities Act Release No. 6334 (Aug. 6, 1981).

Insofar as indemnification for liabilities
arising under the Securities Act of 1933 may
be permitted to directors, officers or persons
controlling the registrant pursuant to the
foregoing provisions, the registrant has been
informed that in the opinion of the Securi-
ties and Exchange Commission such indem-
nification is against public policy as ex-
pressed in the Act and is therefore unen-
forceable.

[47 FR 11401, Mar. 16, 1982, as amended at 56
FR 48103, Sept. 24, 1991]

§ 229.511 (Item 511) Other expenses of
issuance and distribution.

Furnish a reasonably itemized state-
ment of all expenses in connection with
the issuance and distribution of the se-
curities to be registered, other than
underwriting discounts and commis-
sions. If any of the securities to be reg-
istered are to be offered for the account
of security holders, indicate the por-
tion of such expenses to be borne by
such security holder.

Instruction to Item 511: Insofar as practicable,
registration fees, Federal taxes, States taxes
and fees, trustees’ and transfer agents’ fees,
costs of printing and engraving, and legal,
accounting, and engineering fees shall be
itemized separately. Include as a separate
item any premium paid by the registrant or
any selling security holder on any policy ob-
tained in connection with the offering and
sale of the securities being registered which
insures or indemnifies directors or officers
against any liabilities they may incur in
connection with the registration, offering, or
sale of such securities. The information may
be given as subject to future contingencies.
If the amounts of any items are not known,
estimates, identified as such, shall be given.

§ 229.512 (Item 512) Undertakings.

Include each of the following under-
takings that is applicable to the offer-
ing being registered.

(a) Rule 415 Offering.1 Include the fol-
lowing if the securities are registered
pursuant to Rule 415 under the Securi-
ties Act (§ 230.415 of this chapter):

The undersigned registrant hereby
undertakes:

(1) To file, during any period in which
offers or sales are being made, a post-
effective amendment to this registra-
tion statement:

(i) To include any propectus required
by section 10(a)(3) of the Securities Act
of 1933;

(ii) To reflect in the prospectus any
facts or events arising after the effec-
tive date of the registration statement
(or the most recent post-effective
amendment thereof) which, individ-
ually or in the aggregate, represent a
fundamental change in the information
set forth in the registration statement.
Notwithstanding the foregoing, any in-
crease or decrease in volume of securi-
ties offered (if the total dollar value of
securities offered would not exceed
that which was registered) and any de-
viation from the low or high end of the
estimated maximum offering range
may be reflected in the form of pro-
spectus filed with the Commission pur-
suant to Rule 424(b) (§ 230.424(b) of this
chapter) if, in the aggregate, the
changes in volume and price represent
no more than 20% change in the max-
imum aggregate offering price set forth
in the ‘‘Calculation of Registration
Fee’’ table in the effective registration
statement.

(iii) To include any material infor-
mation with respect to the plan of dis-
tribution not previously disclosed in
the registration statement or any ma-
terial change to such information in
the registration statement;

Provided, however, That paragraphs
(a)(1)(i) and (a)(1)(ii) of this section do
not apply if the registration statement
is on Form S–3 (§ 239.13 of this chapter),
Form S–8 (§ 239.16b of this chapter) or
Form F–3 (§ 239.33 of this chapter), and
the information required to be included
in a post-effective amendment by those
paragraphs is contained in periodic re-
ports filed with or furnished to the
Commission by the registrant pursuant
to section 13 or section 15(d) of the Se-
curities Exchange Act of 1934 that are
incorporated by reference in the reg-
istration statement.

(2) That, for the purpose of deter-
mining any liability under the Securi-
ties Act of 1933, each such post-effec-
tive amendment shall be deemed to be
a new registration statement relating
to the securities offered therein, and
the offering of such securities at that
time shall be deemed to be the initial
bona fide offering thereof.
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(3) To remove from registration by
means of a post-effective amendment
any of the securities being registered
which remain unsold at the termi-
nation of the offering.

(4) If the registrant is a foreign pri-
vate issuer, to file a post-effective
amendment to the registration state-
ment to include any financial state-
ments required by ‘‘Item 8.A. of Form
20–F (17 CFR 249.220f)’’ at the start of
any delayed offering or throughout a
continuous offering. Financial state-
ments and information otherwise re-
quired by Section 10(a)(3) of the Act
need not be furnished, provided that the
registrant includes in the prospectus,
by means of a post-effective amend-
ment, financial statements required
pursuant to this paragraph (a)(4) and
other information necessary to ensure
that all other information in the pro-
spectus is at least as current as the
date of those financial statements.
Notwithstanding the foregoing, with
respect to registration statements on
Form F–3 (§ 239.33 of this chapter), a
post-effective amendment need not be
filed to include financial statements
and information required by Section
10(a)(3) of the Act or § 210.3–19 of this
chapter if such financial statements
and information are contained in peri-
odic reports filed with or furnished to
the Commission by the registrant pur-
suant to section 13 or section 15(d) of
the Securities Exchange Act of 1934
that are incorporated by reference in
the Form F–3.

(b) Filings incorporating subsequent Ex-
change Act documents by reference. In-
clude the following if the registration
statement incorporates by reference
any Exchange Act document filed sub-
sequent to the effective date of the reg-
istration statement:

The undersigned registrant hereby under-
takes that, for purposes of determining any
liability under the Securities Act of 1933,
each filing of the registrant’s annual report
pursuant to section 13(a) or section 15(d) of
the Securities Exchange Act of 1934 (and,
where applicable, each filing of an employee
benefit plan’s annual report pursuant to sec-
tion 15(d) of the Securities Exchange Act of
1934) that is incorporated by reference in the
registration statement shall be deemed to be
a new registration statement relating to the
securities offered therein, and the offering of

such securities at that time shall be deemed
to be the initial bona fide offering thereof.

(c) Warrants and rights offerings. In-
clude the following, with appropriate
modifications to suit the particular
case, if the securities to be registered
are to be offered to existing security
holders pursuant to warrants or rights
and any securities not taken by secu-
rity holders are to be reoffered to the
public:

The undersigned registrant hereby under-
takes to supplement the prospectus, after
the expiration of the subscription period, to
set forth the results of the subscription offer,
the transactions by the underwriters during
the subscription period, the amount of
unsubscribed securities to be purchased by
the underwriters, and the terms of any sub-
sequent reoffering thereof. If any public of-
fering by the underwriters is to be made on
terms differing from those set forth on the
cover page of the prospectus, a post-effective
amendment will be filed to set forth the
terms of such offering.

(d) Competitive bids. Include the fol-
lowing, with appropriate modifications
to suit the particular case, if the secu-
rities to be registered are to be offered
at competitive bidding:

The undersigned registrant hereby under-
takes (1) to use its best efforts to distribute
prior to the opening of bids, to prospective
bidders, underwriters, and dealers, a reason-
able number of copies of a prospectus which
at that time meets the requirements of sec-
tion 10(a) of the Act, and relating to the se-
curities offered at competitive bidding, as
contained in the registration statement, to-
gether with any supplements thereto, and (2)
to file an amendment to the registration
statement reflecting the results of bidding,
the terms of the reoffering and related mat-
ters to the extent required by the applicable
form, not later than the first use, authorized
by the issuer after the opening of bids, of a
prospectus relating to the securities offered
at competitive bidding, unless no further
public offering of such securities by the
issuer and no reoffering of such securities by
the purchasers is proposed to be made.

(e) Incorporated annual and quarterly
reports. Include the following if the reg-
istration statement specifically incor-
porates by reference (other than by in-
direct incorporation by reference
through a Form 10–K and Form 10–KSB
(§ 249.310 of this chapter) report) in the
prospectus all or any part of the an-
nual report to security holders meeting
the requirements of Rule 14a–3 or Rule
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14c–3 under the Exchange Act)
§§ 240.14a–3 and 240.14c–3 of this chap-
ter):

The undersigned registrant hereby under-
takes to deliver or cause to be delivered with
the prospectus, to each person to whom the
prospectus is sent or given, the latest annual
report to security holders that is incor-
porated by reference in the prospectus and
furnished pursuant to and meeting the re-
quirements of Rule 14a–3 or Rule 14c–3 under
the Securities Exchange Act of 1934; and,
where interim financial information required
to be presented by Article 3 of Regulation S–
X are not set forth in the prospectus, to de-
liver, or cause to be delivered to each person
to whom the prospectus is sent or given, the
latest quarterly report that is specifically
incorporated by reference in the prospectus
to provide such interim financial informa-
tion.

(f) Equity offerings of nonreporting reg-
istrants. Include the following if equity
securities of a registrant that prior to
the offering had no obligation to file
reports with the Commission pursuant
to section 13(a) or 15(d) of the Exchange
Act are being registered for sale in an
underwritten offering:

The undersigned registrant hereby under-
takes to provide to the underwriter at the
closing specified in the underwriting agree-
ments certificates in such denominations
and registered in such names as required by
the underwriter to permit prompt delivery to
each purchaser.

(g) Registration on Form S–4 or F–4 of
securities offered for resale. Include the
following if the securities are being
registered on Form S–4 or F–4 (§ 239.25,
or 34 of this chapter) in connection
with a transaction specified in para-
graph (a) of Rule 145 (§ 230.145 of this
chapter).

(1) The undersigned registrant hereby
undertakes as follows: That prior to
any public reoffering of the securities
registered hereunder through use of a
prospectus which is a part of this reg-
istration statement, by any person or
party who is deemed to be an under-
writer within the meaning of Rule
145(c), the issuer undertakes that such
reoffering prospectus will contain the
information called for by the applica-
ble registration form with respect to
reofferings by persons who may be
deemed underwriters, in addition to
the information called for by the other
Items of the applicable form.

(2) The registrant undertakes that
every prospectus (i) that is filed pursu-
ant to paragraph (h)(1) immediately
preceding, or (ii) that purports to meet
the requirements of section 10(a)(3) of
the Act and is used in connection with
an offering of securities subject to Rule
415 (§ 230.415 of this chapter), will be
filed as a part of an amendment to the
registration statement and will not be
used until such amendment is effec-
tive, and that, for purposes of deter-
mining any liability under the Securi-
ties Act of 1933, each such post-effec-
tive amendment shall be deemed to be
a new registration statement relating
to the securities offered therein, and
the offering of such securities at that
time shall be deemed to be the initial
bona fide offering thereof.

(h) Request for acceleration of effective
date or filing of registration statement on
Form S–8. Include the following if accel-
eration is requested of the effective
date of the registration statement pur-
suant to Rule 461 under the Securities
Act (§ 230.461 of this chapter), or if the
registration statement is filed on Form
S–8, and:

(1) Any provision or arrangement ex-
ists whereby the registrant may indem-
nify a director, officer or controlling
person of the registrant against liabil-
ities arising under the Securities Act,
or

(2) The underwriting agreement con-
tains a provision whereby the reg-
istrant indemnifies the underwriter or
controlling persons of the underwriter
against such liabilities and a director,
officer or controlling person of the reg-
istrant is such an underwriter or con-
trolling person thereof or a member of
any firm which is such an underwriter,
and

(3) The benefits of such indemnifica-
tion are not waived by such persons:

Insofar as indemnification for liabilities
arising under the Securities Act of 1933 may
be permitted to directors, officers and con-
trolling persons of the registrant pursuant to
the foregoing provisions, or otherwise, the
registrant has been advised that in the opin-
ion of the Securities and Exchange Commis-
sion such indemnification is against public
policy as expressed in the Act and is, there-
fore, unenforceable. In the event that a
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claim for indemnification against such li-
abilities (other than the payment by the reg-
istrant of expenses incurred or paid by a di-
rector, officer or controlling person of the
registrant in the successful defense of any
action, suit or proceeding) is asserted by
such director, officer or controlling person in
connection with the securities being reg-
istered, the registrant will, unless in the
opinion of its counsel the matter has been
settled by controlling precedent, submit to a
court of appropriate jurisdiction the ques-
tion whether such indemnification by it is
against public policy as expressed in the Act
and will be governed by the final adjudica-
tion of such issue.

(i) Include the following in a reg-
istration statement permitted by Rule
430A under the Securities Act of 1933
(§ 230.430A of this chapter):

The undersigned registrant hereby under-
takes that:

(1) For purposes of determining any liabil-
ity under the Securities Act of 1933, the in-
formation omitted from the form of pro-
spectus filed as part of this registration
statement in reliance upon Rule 430A and
contained in a form of prospectus filed by
the registrant pursuant to Rule 424(b) (1) or
(4) or 497(h) under the Securities Act shall be
deemed to be part of this registration state-
ment as of the time it was declared effective.

(2) For the purpose of determining any li-
ability under the Securities Act of 1933, each
post-effective amendment that contains a
form of prospectus shall be deemed to be a
new registration statement relating to the
securities offered therein, and the offering of
such securities at that time shall be deemed
to be the initial bona fide offering thereof.

(j) Qualification of trust indentures
under the Trust Indenture Act of 1939 for
delayed offerings. Include the following
if the registrant intends to rely on sec-
tion 305(b)(2) of the Trust Indenture
Act of 1939 for determining the eligi-
bility of the trustee under indentures
for securities to be issued, offered, or
sold on a delayed basis by or on behalf
of the registrant:

The undersigned registrant hereby under-
takes to file an application for the purpose of
determining the eligibility of the trustee to
act under subsection (a) of section 310 of the
Trust Indenture Act (‘‘Act’’) in accordance
with the rules and regulations prescribed by

the Commission under section 305(b)(2) of the
Act.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 39803, Sept. 10, 1982; 47 FR 54769, Dec. 6,
1982; 50 FR 18999, May 6, 1985; 52 FR 21260,
June 5, 1987; 52 FR 21939, June 10, 1987; 52 FR
30145, Aug. 13, 1987; 55 FR 23922, June 13, 1990;
56 FR 22319, May 15, 1991; 58 FR 60306, Nov. 15,
1993; 59 FR 21649, Apr. 26, 1994; 60 FR 26615,
May 17, 1995; 64 FR 53909, Oct. 5, 1999]

Subpart 229.600—Exhibits
§ 229.601 (Item 601) Exhibits.

(a) Exhibits and index required. (1)
Subject to Rule 411(c) (§ 230.411(c) of
this chapter) under the Securities Act
and Rule 12b–32 (§ 240.12b–32 of this
chapter) under the Exchange Act re-
garding incorporation of exhibits by
reference, the exhibits required in the
exhibit table shall be filed as indicated,
as part of the registration statement or
report. Financial Data Schedules re-
quired by paragraph (b)(27) of this Item
shall be submitted pursuant to the pro-
visions of paragraph (c) of this Item.
Notwithstanding the provisions of
paragraphs (b)(27) and (c) of this Item,
registered investment companies and
business development companies filing
on forms available solely to invest-
ment companies shall be subject to the
provisions of rule 483 under the Securi-
ties Act of 1933 (§ 230.483 of this chap-
ter), and any provision or instruction
therein shall be controlling with re-
spect to registered investment compa-
nies and business development compa-
nies unless otherwise specifically pro-
vided in rules or instructions per-
taining to the submission of a specific
form.

(2) Each registration statement or re-
port shall contain an exhibit index,
which shall precede immediately the
exhibits filed with such registration
statement. For convenient reference,
each exhibit shall be listed in the ex-
hibit index according to the number as-
signed to it in the exhibit table. The
exhibit index shall indicate, by hand-
written, typed, printed, or other legible
form of notation in the manually
signed original registration statement
or report, the page number in the se-
quential numbering system where such
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exhibit can be found. Where exhibits
are incorporated by reference, this fact
shall be noted in the exhibit index re-
ferred to in the preceding sentence.
Further, the first page of the manually
signed registration statement shall list
the page in the filing where the exhibit
index is located. For a description of
each of the exhibits included in the ex-
hibit table, see paragraph (b) of this
section.

(3) This Item applies only to the
forms specified in the exhibit table.
With regard to forms not listed in that
table, reference shall be made to the
appropriate form for the specific ex-
hibit filing requirements applicable
thereto.

(4) If a material contract or plan of
acquisition, reorganization, arrange-
ment, liquidation or succession is exe-
cuted or becomes effective during the
reporting period reflected by a Form
10–Q and Form 10–QSB or Form 10–K
and Form 10–KSB, it shall be filed as
an exhibit to the Form 10–Q and Form
10–QSB or Form 10–K and Form 10–KSB
filed for the corresponding period. Any
amendment or modification to a pre-
viously filed exhibit to a Form 10 and
Form 10–SB, 10–K or 10–Q document
shall be filed as an exhibit to a Form
10–Q and Form 10–QSB or Form 10–K
and Form 10–KSB. Such amendment or
modification need not be filed where
such previously filed exhibit would not
be currently required.

Instructions to Item 601: 1. If an exhibit to a
registration statement (other than an opin-
ion or consent), filed in preliminary form,
has been changed only (A) to insert informa-
tion as to interest, dividend or conversion
rates, redemption or conversion prices, pur-
chase or offering prices, underwriters’ or
dealers’ commissions, names, addresses or
participation of underwriters or similar mat-
ters, which information appears elsewhere in
an amendment to the registration statement
or a prospectus filed pursuant to Rule 424(b)
under the Securities Act (§ 230.424(b) of this
chapter), or (B) to correct typographical er-
rors, insert signatures or make other similar
immaterial changes, then, notwithstanding

any contrary requirement of any rule or
form, the registrant need not refile such ex-
hibit as so amended. Any such incomplete
exhibit may not, however, be incorporated
by reference in any subsequent filing under
any Act administered by the Commission.

2. In any case where two or more inden-
tures, contracts, franchises, or other docu-
ments required to be filed as exhibits are
substantially identical in all material re-
spects except as to the parties thereto, the
dates of execution, or other details, the reg-
istrant need file a copy of only one of such
documents, with a schedule identifying the
other documents omitted and setting forth
the material details in which such docu-
ments differ from the document a copy of
which is filed. The Commission may at any
time in its discretion require filing of copies
of any documents so omitted.

3. Only copies, rather than originals, need
be filed of each exhibit required except as
otherwise specifically noted.

4. Electronic filings. Whenever an exhibit is
filed in paper pursuant to a hardship exemp-
tion (§§ 232.201 and 232.202 of this chapter),
the letter ‘‘P’’ (paper) shall be placed next to
the exhibit in the list of exhibits required by
Item 601(a)(2) of this Rule. Whenever an elec-
tronic confirming copy of an exhibit is filed
pursuant to a hardship exemption (§ 232.201
or § 232.202(d) of this chapter), the exhibit
index should specify where the confirming
electronic copy can be located; in addition,
the designation ‘‘CE’’ (confirming electronic)
should be placed next to the listed exhibit in
the exhibit index.

EXHIBIT TABLE

Instructions to the Exhibit Table

1. The exhibit table indicates those docu-
ments that must be filed as exhibits to the
respective forms listed.

2. The ‘‘X’’ designation indicates the docu-
ments which are required to be filed with
each form even if filed previously with an-
other document, Provided, However, that such
previously filed documents may be incor-
porated by reference to satisfy the filing re-
quirements.

3. The number used in the far left column
of the table refers to the appropriate sub-
section in paragraph (b) where a description
of the exhibit can be found. Whenever nec-
essary, alphabetical or numerical subparts
may be used.
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(b) Description of exhibits. Set forth
below is a description of each docu-
ment listed in the exhibit tables.

(1) Underwriting agreement. Each un-
derwriting contract or agreement with
a principal underwriter pursuant to

which the securities being registered
are to be distributed; if the terms of
such documents have not been deter-
mined, the proposed forms thereof.
Such agreement may be filed as an ex-
hibit to a report on Form 8–K (§ 249.308
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of this chapter) which is incorporated
by reference into a registration state-
ment subsequent to its effectiveness.

(2) Plan of acquisition, reorganization,
arrangement, liquidation or succession.
Any material plan of acquisition, dis-
position, reorganization, readjustment,
succession, liquidation or arrangement
and any amendments thereto described
in the statement or report. Schedules
(or similar attachments) to these ex-
hibits shall not be filed unless such
schedules contain information which is
material to an investment decision and
which is not otherwise disclosed in the
agreement or the disclosure document.
The plan filed shall contain a list brief-
ly identifying the contents of all omit-
ted schedules, together with an agree-
ment to furnish supplementally a copy
of any omitted schedule to the Com-
mission upon request.

(3)(i) Articles of incorporation. The ar-
ticles of incorporation of the registrant
or instruments corresponding thereto
as currently in effect and any amend-
ments thereto. Whenever amendments
to articles of incorporation are filed, a
complete copy of the articles as
amended shall be filed. Where it is im-
practicable for the registrant to file a
charter amendment authorizing new
securities with the appropriate state
authority prior to the effective date of
the registration statement registering
such securities, the registrant may file
as an exhibit to the registration state-
ment the form of amendment to be
filed with the state authority; and in
such a case, if material changes are
made after the copy is filed, the reg-
istrant must also file the changed
copy.

(ii) By-laws. The by-laws of the reg-
istrant or instruments corresponding
thereto as currently in effect and any
amendments thereto. Whenever amend-
ments to the by-laws are filed, a com-
plete copy of the by-laws as amended
shall be filed.

(4) Instruments defining the rights of se-
curity holders, including identures. (i) All
instruments defining the rights of
holders of the equity or debt securities
being registered including, where appli-
cable, the relevant portion of the arti-
cles of incorporation or by-laws of the
registrant.

(ii) Except as set forth in paragraph
(b)(4)(iii) of this section for filings on
Forms S–1, S–4, S–11, S–14 and F–4
under the Securities Act (§§ 239.1, and
25, 18, 23 and 34 of this chapter) and
Forms 10 and Form 10–SB and 10–K and
Form 10–KSB (§§ 249.210 and 310 of this
chapter) under the Exchange Act all in-
struments defining the rights of hold-
ers of long-term debt of the registrant
and its consolidated subsidiaries and
for any of its unconsolidated subsidi-
aries for which financial statements
are required to be filed.

(iii) Where the instrument defines
the rights of holders of long-term debt
of the registrant and its consolidated
subsidiaries and for any of its uncon-
solidated subsidiaries for which finan-
cial statements are required to be filed,
there need not be filed:

(A) Any instrument with respect to
long-term debt not being registered if
the total amount of securities author-
ized thereunder does not exceed 10 per-
cent of the total assets of the reg-
istrant and its subsidiaries on a con-
solidated basis and if there is filed an
agreement to furnish a copy of such
agreement to the Commission upon re-
quest;

(B) Any instrument with respect to
any class of securities if appropriate
steps to assure the redemption or re-
tirement of such class will be taken
prior to or upon delivery by the reg-
istrant of the securities being reg-
istered; or

(C) Copies of instruments evidencing
scrip certificates for fractions of
shares.

(iv) If any of the securities being reg-
istered are, or will be, issued under an
indenture to be qualified under the
Trust Indenture Act, the copy of such
indenture which is filed as an exhibit
shall include or be accompanied by:

(A) A reasonably itemized and in-
formative table of contents; and

(B) A cross-reference sheet showing
the location in the indenture of the
provisions inserted pursuant to sec-
tions 310 through 318(a) inclusive of the
Trust Indenture Act of 1939.

(v) With respect to Forms 8–K and 10–
Q and 10–QSB under the Exchange Act
which are filed and which disclose, in
the text of the Form 10–Q and Form 10–
QSB, the interim financial statements,
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or the footnotes thereto the creation of
a new class of securities or indebted-
ness or the modification of existing
rights of security holders, file all in-
struments defining the rights of hold-
ers of these securities or indebtedness.
However, there need not be filed any
instrument with respect to long-term
debt not being registered which meets
the exclusion set forth above in para-
graph (b)(4)(iii)(A).

Instruction 1 to paragraph (b)(4): There need
not be filed any instrument which defines
the rights of participants (not as security
holders) pursuant to an employee benefit
plan.
Instruction 2 to paragraph (b)(4) (for electronic
filings): If the instrument defining the rights
of security holders is in the form of a certifi-
cate, the text appearing on the certificate
shall be reproduced in an electronic filing to-
gether with a description of any other graph-
ic and image material appearing on the cer-
tificate, as provided in Rule 304 of Regula-
tion S–T (§ 232.304 of this chapter).

(5) Opinion re legality. (i) An opinion
of counsel as to the legality of the se-
curities being registered, indicating
whether they will, when sold, be le-
gally issued, fully paid and non-assess-
able, and, if debt securities, whether
they will be binding obligations of the
registrant.

(ii) If the securities being registered
are issued under a plan and the plan is
subject to the requirements of ERISA
furnish either:

(A) An opinion of counsel which con-
firms compliance of the provisions of
the written documents constituting
the plan with the requirements of
ERISA pertaining to such provisions;
or

(B) A copy of the Internal Revenue
Service determination letter that the
plan is qualified under section 401 of
the Internal Revenue Code; or

(iii) If the securities being registered
are issued under a plan which is subject
to the requirements of ERISA and the
plan has been amended subsequent to
the filing of paragraph (b)(5)(ii) (A) or
(B) above, furnish either:

(A) An opinion of counsel which con-
firms compliance of the amended provi-
sions of the plan with the requirements
of ERISA pertaining to such provi-
sions; or

(B) A copy of the Internal Revenue
Service determination letter that the

amended plan is qualified under section
401 of the Internal Revenue Code.

NOTE: Attention is directed to Item 8 of
Form S–8 for exemptions to this exhibit re-
quirement applicable to that Form.

(6)–(7) [Reserved]
(8) Opinion re tax matters. For filings

on Form S–11 under the Securities Act
(§ 239.18) or those to which Securities
Act Industry Guide 5 applies, an opin-
ion of counsel or of an independent
public or certified public accountant
or, in lieu thereof, a revenue ruling
from the Internal Revenue Service,
supporting the tax matters and con-
sequences to the shareholders as de-
scribed in the filing when such tax
matters are material to the trans-
action for which the registration state-
ment is being filed. This exhibit other-
wise need only be filed with the other
applicable registration forms where the
tax consequences are material to an in-
vestor and a representation as to tax
consequences is set forth in the filing.
If a tax opinion is set forth in full in
the filing, an indication that such is
the case may be made in lieu of filing
the otherwise required exhibit. Such
tax opinions may be conditioned or
may be qualified, so long as such condi-
tions and qualifications are adequately
described in the filing.

(9) Voting trust agreement. Any voting
trust agreements and amendments
thereto.

(10) Material contracts. (i) Every con-
tract not made in the ordinary course
of business which is material to the
registrant and is to be performed in
whole or in part at or after the filing of
the registration statement or report or
was entered into not more than two
years before such filing. Only contracts
need be filed as to which the registrant
or subsidiary of the registrant is a
party or has succeeded to a party by
assumption or assignment or in which
the registrant or such subsidiary has a
beneficial interest.

(ii) If the contract is such as ordi-
narily accompanies the kind of busi-
ness conducted by the registrant and
its subsidiaries, it will be deemed to
have been made in the ordinary course
of business and need not be filed unless
it falls within one or more of the fol-
lowing categories, in which case it
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shall be filed except where immaterial
in amount or significance:

(A) Any contract to which directors,
officers, promoters, voting trustees, se-
curity holders named in the registra-
tion statement or report, or under-
writers are parties other than con-
tracts involving only the purchase or
sale of current assets having a deter-
minable market price, at such market
price;

(B) Any contract upon which the reg-
istrant’s business is substantially de-
pendent, as in the case of continuing
contracts to sell the major part of reg-
istrant’s products or services or to pur-
chase the major part of registrant’s re-
quirements of goods, services or raw
materials or any franchise or license or
other agreement to use a patent, for-
mula, trade secret, process or trade
name upon which registrant’s business
depends to a material extent;

(C) Any contract calling for the ac-
quisition or sale of any property, plant
or equipment for a consideration ex-
ceeding 15 percent of such fixed assets
of the registrant on a consolidated
basis; or

(D) Any material lease under which a
part of the property described in the
registration statement or report is held
by the registrant.

(iii)(A) Any management contract or
any compensatory plan, contract or ar-
rangement, including but not limited
to plans relating to options, warrants
or rights, pension, retirement or de-
ferred compensation or bonus, incen-
tive or profit sharing (or if not set
forth in any formal document, a writ-
ten description thereof) in which any
director or any of the named executive
officers of the registrant, as defined by
Item 402(a)(3) (§ 229.402(a)(3)), partici-
pates shall be deemed material and
shall be filed; and any other manage-
ment contract or any other compen-
satory plan, contract, or arrangement
in which any other executive officer of
the registrant participates shall be
filed unless immaterial in amount or
significance.

(B) Notwithstanding paragraph
(b)(10)(iii)(A) above, the following man-
agement contracts or compensatory
plans, contracts or arrangements need
not be filed:

(1) Ordinary purchase and sales agen-
cy agreements.

(2) Agreements with managers of
stores in a chain organization or simi-
lar organization.

(3) Contracts providing for labor or
salesmen’s bonuses or payments to a
class of security holders, as such.

(4) Any compensatory plan, contract
or arrangement which pursuant to its
terms is available to employees, offi-
cers or directors generally and which
in operation provides for the same
method of allocation of benefits be-
tween management and nonmanage-
ment participants.

(5) Any compensatory plan, contract
or arrangement if the registrant is a
foreign private issuer that furnishes
compensatory information on an aggre-
gate basis as permitted by General In-
struction 1 to Item 402 (§ 229.402) or by
Item 6.B of Form 20–F (§ 249.220f of this
chapter).

(6) Any compensatory plan, contract,
or arrangement if the registrant is a
wholly owned subsidiary of a company
that has a class of securities registered
pursuant to section 12 or files reports
pursuant to section 15(d) of the Ex-
change Act and is filing a report on
Form 10–K and Form 10–KSB or reg-
istering debt instruments or preferred
stock which are not voting securities
on Form S–2.

Instruction 1 to paragraph (b)(10): With the ex-
ception of management contracts, in order
to comply with paragraph (iii) above, reg-
istrants need only file copies of the various
compensatory plans and need not file each
individual director’s or executive officer’s
personal agreement under the plans unless
there are particular provisions in such per-
sonal agreements whose disclosure in an ex-
hibit is necessary to an investor’s under-
standing of that individual’s compensation
under the plan.

Instruction 2 to paragraph (b)(10): If a mate-
rial contract is executed or becomes effec-
tive during the reporting period reflected by
a Form 10–Q or Form 10–K, it shall be filed as
an exhibit to the Form 10–Q or Form 10–K
filed for the corresponding period. See para-
graph (a)(4) of this Item. With respect to
quarterly reports on Form 10–Q, only those
contracts executed or becoming effective
during the most recent period reflected in
the report shall be filed.

(11) Statement re computation of per
share earnings. A statement setting
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forth in reasonable detail the computa-
tion of per share earnings, unless the
computation can be clearly determined
from the material contained in the reg-
istration statement or report. The in-
formation with respect to the computa-
tion of per share earnings on both pri-
mary and fully diluted basis, presented
by exhibit or otherwise, must be fur-
nished even though the amounts of per
share earnings on the fully diluted
bases are not required to be presented
in the income statement under the pro-
visions of Accounting Principles Board
Opinion No. 15. That Opinion provides
that any reduction of less than 3% need
not be considered as dilution (see foot-
note to paragraph 14 of the Opinion)
and that a computation on the fully di-
luted basis which results in improve-
ment of earnings per share not be
taken into account (see paragraph 40 of
the Opinion).

(12) Statements re computation of ratios.
A statement setting forth in reason-
able detail the computation of any
ratio of earnings to fixed charges, any
ratio of earnings to combined fixed
charges and preferred stock dividends
or any other ratios which appear in the
registration statement or report. See
Item 503(d) of Regulation S–K
(§ 229.503(d)).

(13) Annual report to security holders,
Form 10–Q and Form 10–QSB or quarterly
report to security holders. (i) The reg-
istrant’s annual report to security
holders for its last fiscal year, its Form
10–Q and Form 10–QSB (if specifically
incorporated by reference in the pro-
spectus) or its quarterly report to secu-
rity holders, if all or a portion thereof
is incorporated by reference in the fil-
ing. Such report, except for those por-
tions thereof which are expressly incor-
porated by reference in the filing, is to
be furnished for the information of the
Commission and is not to be deemed
‘‘filed’’ as part of the filing. If the fi-
nancial statements in the report have
been incorporated by reference in the
filing, the accountant’s certificate
shall be manually signed in one copy.
See Rule 411(b) (§ 230.411(b) of this chap-
ter).

(ii) Electronic filings. If all, or any
portion, of the annual or quarterly re-
port to security holders is incorporated
by reference into any electronic filing,

all, or such portion of the annual or
quarterly report to security holders so
incorporated, shall be filed in elec-
tronic format as an exhibit to the fil-
ing.

(14) [Reserved]
(15) Letter re unaudited interim finan-

cial information. A letter, where appli-
cable, from the independent account-
ant which acknowledges awareness of
the use in a registration statement of a
report on unaudited interim financial
information which pursuant to Rule
436(c) under the Securities Act
(§ 230.436(c) of this chapter) is not con-
sidered a part of a registration state-
ment prepared or certified by an ac-
countant or a report prepared or cer-
tified by an accountant within the
meaning of sections 7 and 11 of that
Act. Such letter may be filed with the
registration statement, an amendment
thereto, or a report on Form 10–Q and
Form 10–QSB which is incorporated by
reference into the registration state-
ment.

(16) Letter re change in certifying ac-
countant. A letter from the registrant’s
former independent accountant regard-
ing its concurrence or disagreement
with the statements made by the reg-
istrant in the current report con-
cerning the resignation or dismissal as
the registrant’s principal accountant.

(17) Letter re director resignation. Any
letter from a former director which
sets forth a description of a disagree-
ment with the registrant that led to
the director’s resignation or refusal to
stand for re-election and which re-
quests that the matter be disclosed.

(18) Letter re change in accounting
principles. Unless previously filed, a let-
ter from the registrant’s independent
accountant indicating whether any
change in accounting principles or
practices followed by the registrant, or
any change in the method of applying
any such accounting principles or prac-
tices, which affected the financial
statements being filed with the Com-
mission in the report or which is rea-
sonably certain to affect the financial
statements of future fiscal years is to
an alternative principle which in his
judgment is preferable under the cir-
cumstances. No such letter need be

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00423 Fmt 8010 Sfmt 8002 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



424

17 CFR Ch. II (4–1–01 Edition)§ 229.601

filed when such change is made in re-
sponse to a standard adopted by the Fi-
nancial Accounting Standards Board
that creates a new accounting prin-
ciple, that expresses a preference for an
accounting principle, or that rejects a
specific accounting principle.

(19) Report furnished to security hold-
ers. If the registrant makes available to
its stockholders or otherwise publishes,
within the period prescribed for filing
the report, a document or statement
containing information meeting some
or all of the requirements of Part I of
Form 10–Q and Form 10–QSB, the infor-
mation called for may be incorporated
by reference to such published docu-
ment or statement provided copies
thereof are included as an exhibit to
the registration statement or to Part I
of the Form 10–Q and Form 10–QSB re-
port.

(20) Other documents or statements to
security holders. If the registrant makes
available to its stockholders or other-
wise publishes, within the period pre-
scribed for filing the report, a docu-
ment or statement containing informa-
tion meeting some or all of the require-
ments of this form the information
called for may be incorporated by ref-
erence to such published document or
statement provided copies thereof are
filed as an exhibit to the report on this
form.

(21) Subsidiaries of the registrant. (i)
List all subsidiaries of the registrant,
the state or other jurisdiction of incor-
poration or organization of each, and
the names under which such subsidi-
aries do business. This list may be in-
corporated by reference from a docu-
ment which includes a complete and
accurate list.

(ii) The names of particular subsidi-
aries may be omitted if the unnamed
subsidiaries, considered in the aggre-
gate as a single subsidiary, would not
constitute a significant subsidiary as
of the end of the year covered by this
report. (See the definition of ‘‘signifi-
cant subsidiary’’ in Rule 1–02(w) (17
CFR 210.1–02(w)) of Regulation S–X.)
The names of consolidated wholly-
owned multiple subsidiaries carrying
on the same line of business, such as
chain stores or small loan companies,
may be omitted, provided the name of
the immediate parent, the line of busi-

ness, the number of omitted subsidi-
aries operating in the United States
and the number operating in foreign
countries are given. This instruction
shall not apply, however, to banks, in-
surance companies, savings and loan
associations or to any subsidiary sub-
ject to regulation by another Federal
agency.

(22) Published report regarding matters
submitted to vote of security holders. Pub-
lished reports containing all of the in-
formation called for by Item 4 of Part
II of Form 10–Q and Form 10–QSB or
Item 4 of Part I of Form 10–K and Form
10–KSB which is referred to therein in
lieu of providing disclosure in Form 10–
Q and Form 10–QSB or 10–K and Form
10–KSB, which are required to be filed
as exhibits by Rule 12b–23(a)(3) under
the Exchange Act (§ 240.12b–23(a)(3) of
this chapter).

(23) Consents of experts and counsel—
(i) Securities Act filings. All written con-
sents required to be filed shall be dated
and manually signed. Where the con-
sent of an expert or counsel is con-
tained in his report or opinion or else-
where in the registration statement or
document filed therewith, a reference
shall be made in the index to the re-
port, the part of the registration state-
ment or document or opinion, con-
taining the consent.

(ii) Exchange Act reports. Where the
filing of a written consent is required
with respect to material incorporated
by reference in a previously filed reg-
istration statement under the Securi-
ties Act, such consent may be filed as
exhibit to the material incorporated by
reference. Such consents shall be dated
and manually signed.

(24) Power of attorney. If any name is
signed to the registration statement or
report pursuant to a power of attorney,
manually signed copies of such power
of attorney shall be filed. Where the
power of attorney is contained else-
where in the registration statement or
documents filed therewith a reference
shall be made in the index to the part
of the registration statement or docu-
ment containing such power of attor-
ney. In addition, if the name of any of-
ficer signing on behalf of the registrant
is signed pursuant to a power of attor-
ney, certified copies of a resolution of
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the registrant’s board of directors au-
thorizing such signature shall also be
filed. A power of attorney that is filed
with the Commission shall relate to a
specific filing or an amendment there-
to, provided, however, that a power of
attorney relating to a registration
statement under the Securities Act or
an amendment thereto also may relate
to any registration statement for the
same offering that is to be effective
upon filing pursuant to Rule 462(b)
under the Securities Act (§ 230.462(b) of
this chapter). A power of attorney that
confers general authority shall not be
filed with the Commission.

(25) Statement of eligibility of trustee.
(i) A statement of eligibility and quali-
fication of each person designated to
act as trustee under an indenture to be
qualified under the Trust Indenture
Act of 1939. Such statement of eligi-
bility shall be bound separately from
the other exhibits.

(ii) Electronic filings. The requirement
to bind separately the statement of eli-
gibility and qualification of each per-
son designated to act as a trustee
under the Trust Indenture Act of 1939
from other exhibits shall not apply to
statements submitted in electronic for-
mat. Rather, such statements must be
submitted as exhibits in the same elec-
tronic submission as the registration
statement to which they relate, or in
an amendment thereto, except that
electronic filers that rely on Trust In-
denture Act Section 305(b)(2) for deter-
mining the eligibility of the trustee
under indentures for securities to be
issued, offered or sold on a delayed
basis by or on behalf of the registrant
shall file such statements separately in
the manner prescribed by § 260.5b–1
through § 260.5b–3 of this chapter and
by the EDGAR Filer Manual.

(26) Invitations for competitive bids. If
the registration statement covers secu-
rities to be offered at competitive bid-
ding, any form of communication
which is an invitation for competitive
bid which will be sent or given to any
person shall be filed.

(27) through (98) [Reserved]
(99) Additional exhibits. (i) Any addi-

tional exhibits which the registrant
may wish to file shall be so marked as

to indicate clearly the subject matters
to which they refer.

(ii) Any document (except for an ex-
hibit) or part thereof which is incor-
porated by reference in the filing and is
not otherwise required to be filed by
this Item or is not a Commission filed
document incorporated by reference in
a Securities Act registration state-
ment.

(iii) If pursuant to Section 11(a) of
the Securities Act (15 U.S.C. 77k(a)) an
issuer makes generally available to its
security holders an earnings statement
covering a period of at least 12 months
beginning after the effective date of
the registration statement, and if such
earnings statement is made available
by ‘‘other methods’’ than those speci-
fied in paragraphs (a) or (b) of § 230.158
of this chapter, it must be filed as an
exhibit to the Form 10–Q or the Form
10–K, as appropriate, covering the pe-
riod in which the earnings statement
was released.

[47 FR 11401, Mar. 16, 1982]

EDITORIAL NOTE: 1. For FEDERAL REGISTER

citations affecting §229.601, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

2. At 65 FR 24799, Apr. 27, 2000, in
§thnsp;229.601, paragraph (a), the table was
amended by removing the entries for exhib-
its (27) and (28) and footnote 5, however, this
is a photographed table, thus the entries
could not be removed.

Subpart 229.700—Miscellaneous

§ 229.701 (Item 701) Recent sales of un-
registered securities; use of pro-
ceeds from registered securities.

Furnish the following information as
to all securities of the registrant sold
by the registrant within the past three
years which were not registered under
the Securities Act. Include sales of re-
acquired securities, as well as new
issues, securities issued in exchange for
property, services, or other securities,
and new securities resulting from the
modification of outstanding securities.

(a) Securities sold. Give the date of
sale and the title and amount of securi-
ties sold.
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(b) Underwriters and other purchasers.
Give the names of the principal under-
writers, if any. As to any such securi-
ties not publicly offered, name the per-
sons or identify the class of persons to
whom the securities were sold.

(c) Consideration. As to securities sold
for cash, state the aggregate offering
price and the aggregate underwriting
discounts or commissions. As to any
securities sold otherwise than for cash,
state the nature of the transaction and
the nature and aggregate amount of
consideration received by the reg-
istrant.

(d) Exemption from registration claimed.
Indicate the section of the Securities
Act or the rule of the Commission
under which exemption from registra-
tion was claimed and state briefly the
facts relied upon to make the exemp-
tion available.

(e) Terms of conversion or exercise. If
the information called for by this para-
graph (e) is being presented on Form 8–
K, Form 10–QSB, Form 10–Q, Form 10–
KSB or Form 10–K (§§ 249.308, 249.308b,
249.308a, 249.310b or 249.310) under the
Exchange Act, and where the securities
sold by the registrant are convertible
or exchangeable into equity securities,
or are warrants or options representing
equity securities, disclose the terms of
conversion or exercise of the securities.

(f) Use of proceeds. As required by
§ 230.463 of this chapter, following the
effective date of the first registration
statement filed under the Securities
Act by an issuer, the issuer or suc-
cessor issuer shall report the use of
proceeds on its first periodic report
filed pursuant to sections 13(a) and
15(d) of the Exchange Act (15 U.S.C.
78m(a) and 78o(d)) after effectiveness of
its Securities Act registration state-
ment, and thereafter on each of its sub-
sequent periodic reports filed pursuant
to sections 13(a) and 15(d) of the Ex-
change Act through the later of disclo-
sure of the application of all the offer-
ing proceeds, or disclosure of the ter-
mination of the offering. If a report of
the use of proceeds is required with re-
spect to the first effective registration
statement of the predecessor issuer,
the successor issuer shall provide such
a report. The information provided pur-
suant to paragraphs (f)(2) through (f)(4)
of this Item need only be provided with

respect to the first periodic report filed
pursuant to sections 13(a) and 15(d) of
the Exchange Act after effectiveness of
the registration statement filed under
the Securities Act. Subsequent periodic
reports filed pursuant to sections 13(a)
and 15(d) of the Exchange Act need
only provide the information required
in paragraphs (f)(2) through (f)(4) of
this Item if any of such required infor-
mation has changed since the last peri-
odic report filed. In disclosing the use
of proceeds in the first periodic report
filed pursuant to the Exchange Act, the
issuer or successor issuer should in-
clude the following information:

(1) The effective date of the Securi-
ties Act registration statement for
which the use of proceeds information
is being disclosed and the Commission
file number assigned to the registra-
tion statement;

(2) If the offering has commenced, the
offering date, and if the offering has
not commenced, an explanation why it
has not;

(3) If the offering terminated before
any securities were sold, an expla-
nation for such termination; and

(4) If the offering did not terminate
before any securities were sold, dis-
close:

(i) Whether the offering has termi-
nated and, if so, whether it terminated
before the sale of all securities reg-
istered;

(ii) The name(s) of the managing un-
derwriter(s), if any;

(iii) The title of each class of securi-
ties registered and, where a class of
convertible securities is being reg-
istered, the title of any class of securi-
ties into which such securities may be
converted;

(iv) For each class of securities
(other than a class of securities into
which a class of convertible securities
registered may be converted without
additional payment to the issuer) the
following information, provided for
both the account of the issuer and the
account(s) of any selling security hold-
er(s): the amount registered, the aggre-
gate price of the offering amount reg-
istered, the amount sold and the aggre-
gate offering price of the amount sold
to date;

(v) From the effective date of the Se-
curities Act registration statement to
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the ending date of the reporting period,
the amount of expenses incurred for
the issuer’s account in connection with
the issuance and distribution of the se-
curities registered for underwriting
discounts and commissions, finders’
fees, expenses paid to or for under-
writers, other expenses and total ex-
penses. Indicate if a reasonable esti-
mate for the amount of expenses in-
curred is provided instead of the actual
amount of expense. Indicate whether
such payments were:

(A) Direct or indirect payments to di-
rectors, officers, general partners of
the issuer or their associates; to per-
sons owning ten (10) percent or more of
any class of equity securities of the
issuer; and to affiliates of the issuer; or

(B) Direct or indirect payments to
others;

(vi) The net offering proceeds to the
issuer after deducting the total ex-
penses described in paragraph (f)(4)(v)
of this Item;

(vii) From the effective date of the
Securities Act registration statement
to the ending date of the reporting pe-
riod, the amount of net offering pro-
ceeds to the issuer used for construc-
tion of plant, building and facilities;
purchase and installation of machinery
and equipment; purchases of real es-
tate; acquisition of other business(es);
repayment of indebtedness; working
capital; temporary investments (which
should be specified); and any other pur-
poses for which at least five (5) percent
of the issuer’s total offering proceeds
or $100,000 (whichever is less) has been
used (which should be specified). Indi-
cate if a reasonable estimate for the
amount of net offering proceeds applied
is provided instead of the actual
amount of net offering proceeds used.
Indicate whether such payments were:

(A) Direct or indirect payments to di-
rectors, officers, general partners of
the issuer or their associates; to per-
sons owning ten (10) percent or more of
any class of equity securities of the
issuer; and to affiliates of the issuer; or

(B) Direct or indirect payments to
others; and

(viii) If the use of proceeds in para-
graph (f)(4)(vii) of this Item represents
a material change in the use of pro-
ceeds described in the prospectus, the

issuer should describe briefly the mate-
rial change.
Instructions. 1. Information required by this
Item 701 need not be set forth as to notes,
drafts, bills of exchange, or bankers’ accept-
ances which mature not later than one year
from the date of issuance.

2. If the sales were made in a series of
transactions, the information may be given
by such totals and periods as will reasonably
convey the information required.

[47 FR 11401, Mar. 16, 1982, as amended at 61
FR 54508, Oct. 18, 1996; 62 FR 39762, July 24,
1997]

§ 229.702 (Item 702) Indemnification of
directors and officers.

State the general effect of any stat-
ute, charter provisions, by-laws, con-
tract or other arrangements under
which any controlling persons, director
or officer of the registrant is insured or
indemnified in any manner against li-
ability which he may incur in his ca-
pacity as such.

Subpart 229.800—List of Industry
Guides

§ 229.801 Securities Act industry
guides.

(a) [Reserved]
(b) Guide 2. Disclosure of oil and gas

operations.
(c) Guide 3. Statistical disclosure by

bank holding companies.
(d) Guide 4. Prospectuses relating to

interests in oil and gas programs.
(e) Guide 5. Preparation of registra-

tion statements relating to interests in
real estate limited partnerships.

(f) Guide 6. Disclosures concerning
unpaid claims and claim adjustment
expenses of property-casualty insur-
ance underwriters.

(g) Guide 7. Description of Property
by Issuers Engaged or To Be Engaged
in Significant Mining Operations.

(Secs. 6, 7, 8, 10, 19(a) and Schedule A (25) and
(26) (15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 77aa
(25) and (26), Securities Act of 1933; secs. 12,
13, 14, 15(d) and 23(a) (15 U.S.C. 78(l), 78m, 78n,
78o(d), 78w, Securities Exchange Act of 1934)

[47 FR 11401, Mar. 16, 1982, and 49 FR 47600,
Dec. 6, 1984, as amended at 57 FR 36466, Aug.
13, 1992; 61 FR 30401, June 14, 1996]

§ 229.802 Exchange Act industry
guides.

(a) [Reserved]
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(b) Guide 2. Disclosure of oil and gas
operations.

(c) Guide 3. Statistical disclosure by
bank holding companies.

(d) Guide 4. Disclosures concerning
unpaid claims and claim adjustment
expenses of property-casualty under-
writers.

(e) [Reserved]
(f) [Reserved]
(g) Guide 7. Description of Property

by Issuers Engaged or To Be Engaged
in Significant Mining Operations.

(Secs. 6, 7, 8, 10, 19(a) and Schedule A (25) and
(26) (15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 77aa
(25) and (26), Securities Act of 1933; secs. 12,
13, 14, 15(d) and 23(a) (15 U.S.C. 78(l), 78m, 78n,
78o(d), 78w, Securities Exchange Act of 1934)

[47 FR 11401, Mar. 16, 1982, as amended at 49
FR 47600, Dec. 6, 1984; 57 FR 36468, Aug. 13,
1992; 61 FR 30401, June 14, 1996]

Subpart 229.900—Roll-Up
Transactions

SOURCE: 56 FR 57247, Nov. 8, 1991, unless
otherwise noted.

§ 229.901 (Item 901) Definitions.
For the purposes of this subpart

229.900:
(a) General partner means the person

or persons responsible under state law
for managing or directing the manage-
ment of the business and affairs of a
partnership that is the subject of a
roll-up transaction including, but not
limited to, the general partner(s),
board of directors, board of trustees, or
other person(s) having a fiduciary duty
to such partnership.

(b)(1) Partnership means any:
(i) Finite-life limited partnership; or
(ii) Other finite-life entity.
(2)(i) Except as provided in paragraph

(b)(2)(ii) of this Item (§ 229.901(b)(2)(ii)),
a limited partnership or other entity is
‘‘finite-life’’ if:

(A) It operates as a conduit vehicle
for investors to participate in the own-
ership of assets for a limited period of
time; and

(B) It has as a policy or purpose dis-
tributing to investors proceeds from
the sale, financing or refinancing of as-
sets or cash from operations, rather
than reinvesting such proceeds or cash
in the business (whether for the term
of the entity or after an initial period

of time following commencement of op-
erations).

(ii) A real estate investment trust as
defined in I.R.C. section 856 is not fi-
nite-life solely because of the distribu-
tion to investors of net income as pro-
vided by the I.R.C. if its policies or pur-
poses do not include the distribution to
investors of proceeds from the sale, fi-
nancing or refinancing of assets, rather
than the reinvestment of such proceeds
in the business.

(3) Partnership does not include any
entity registered under the Investment
Company Act of 1940 (15 U.S.C. 80a–1 et
seq.) or any Business Development
Company as defined in section 2(a)(48)
of that Act (15 U.S.C. 80a–2(a)(48)).

(c)(1) Except as provided in paragraph
(c)(2) or (c)(3) of this Item,
(§ 229.901(c)(2) or (c)(3)) roll-up trans-
action means a transaction involving
the combination or reorganization of
one or more partnerships, directly or
indirectly, in which some or all of the
investors in any of such partnerships
will receive new securities, or securi-
ties in another entity.

(2) Notwithstanding paragraph (c)(1)
of this Item, (§ 229.901(c)(1)) roll-up
transaction shall not include:

(i) A transaction wherein the inter-
ests of all of the investors in each of
the partnerships are repurchased, re-
called, or exchanged in accordance
with the terms of the preexisting part-
nership agreement for securities in an
operating company specifically identi-
fied at the time of the formation of the
original partnership;

(ii) A transaction in which the secu-
rities to be issued or exchanged are not
required to be and are not registered
under the Securities Act of 1933 (15
U.S.C. 77a et seq.);

(iii) A transaction that involves only
issuers that are not required to reg-
ister or report under Section 12 of the
Securities Exchange Act of 1934 (15
U.S.C. 78l), both before and after the
transaction;

(iv) A transaction that involves the
combination or reorganization of one
or more partnerships in which a non-af-
filiated party succeeds to the interests
of a general partner or sponsor, if:

(A) Such action is approved by not
less than 662⁄3% of the outstanding
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units of each of the participating part-
nerships; and

(B) As a result of the transaction, the
existing general partners will receive
only compensation to which they are
entitled as expressly provided for in
the preexisting partnership agree-
ments;

(v) A transaction in which the securi-
ties offered to investors are securities
of another entity that are reported
under a transaction reporting plan de-
clared effective before December 17,
1993 by the Commission under Section
11A of the Securities Exchange Act of
1934 (15 U.S.C. 78k–1), if:

(A) Such other entity was formed,
and such class of securities was re-
ported and regularly traded, not less
than 12 months before the date on
which soliciting material is mailed to
investors; and

(B) The securities of that entity
issued to investors in the transaction
do not exceed 20% of the total out-
standing securities of the entity, exclu-
sive of any securities of such class held
by or for the account of the entity or a
subsidiary of the entity; and

(C) For purposes of paragraph
(c)(2)(v) of this Item (§ 229.901(c)(2)(v)),
a regularly traded security means any
security with a minimum closing price
of $2.00 or more for a majority of the
business days during the preceding
three-month period and a six-month
minimum average daily trading vol-
ume of 1,000 shares;

(vi) A transaction in which all of the
investors’ partnership securities are re-
ported under a transaction reporting
plan declared effective before Decem-
ber 17, 1993 by the Commission under
Section 11A of the Securities Exchange
Act of 1934 (15 U.S.C. 78k–1) and such
investors receive new securities or se-
curities in another entity that are re-
ported under a transaction reporting
plan declared effective before Decem-
ber 17, 1993 by the Commission under
Section 11A of the Securities Exchange
Act of 1934 (15 U.S.C. 78k–1), except
that, for purposes of this paragraph, se-
curities that are reported under a
transaction reporting plan declared ef-
fective before December 17, 1993 by the
Commission under Section 11A of the
Securities Exchange Act of 1934 shall
not include securities listed on the

American Stock Exchange’s Emerging
Company Marketplace;

(vii) A transaction in which the in-
vestors in any of the partnerships in-
volved in the transaction are not sub-
ject to a significant adverse change
with respect to voting rights, the
terms of existence of the entity, man-
agement compensation or investment
objectives; or

(viii) A transaction in which all in-
vestors are provided an option to re-
ceive or retain a security under sub-
stantially the same terms and condi-
tions as the original issue.

(3) The Commission, upon written re-
quest or upon its own motion, may ex-
empt by rule or order any security or
class of securities, any transaction or
class of transactions, or any person or
class of persons, in whole or in part,
conditionally or unconditionally, from
the definition of roll-up transaction or
the requirements imposed on roll-up
transactions by Items 902–915 of Regu-
lation S–K (§§ 229.902–229.915), if it finds
such action to be consistent with the
public interest and the protection of
investors.

(d) Sponsor means the person pro-
posing the roll-up transaction.

(e) Successor means the surviving en-
tity after completion of the roll-up
transaction or the entity whose securi-
ties are being offered or sold to, or ac-
quired by, limited partners of the part-
nerships or the limited partnerships to
be combined or reorganized.

Instruction to Item 901. If a transaction is a
roll-up transaction as defined in Item 901(c)
of this subpart (§ 229.901(c)), the requirements
of this subpart apply to each entity proposed
to be included in the roll-up transaction,
whether or not the entity is a ‘‘partnership’’
as defined in Item 901(b) of this subpart
(§ 229.901(b)).

[56 FR 57247, Nov. 8, 1991, as amended at 59
FR 63682, Dec. 8, 1994]

§ 229.902 (Item 902) Individual part-
nership supplements.

(a) If two or more entities are pro-
posed to be included in the roll-up
transaction, provide the information
specified in this Item (§ 229.902) in a
separate supplement to the disclosure
document for each entity.

(b) The separate supplement required
by paragraph (a) of this Item (§ 229.902)
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shall be filed as part of the registration
statement, shall be delivered with the
prospectus to investors in the partner-
ship covered thereby, and shall include:

(1) A statement in the forepart of the
supplement to the effect that:

(i) Supplements have been prepared
for each partnership;

(ii) The effects of the roll-up trans-
action may be different for investors in
the various partnerships; and

(iii) Upon receipt of a written request
by an investor or his representative
who has been so designated in writing,
a copy of any supplement will be trans-
mitted promptly, without charge, by
the general partner or sponsor.
This statement must include the name
and address of the person to whom in-
vestors should make their request.

(2) A brief description of each mate-
rial risk and effect of the roll-up trans-
action, including, but not limited to,
federal income tax consequences, for
investors in the partnership, with ap-
propriate cross references to the dis-
cussions of the risks, effects and tax
consequences of the roll-up transaction
required in the principal disclosure
document pursuant to Items 904 and 915
of this subpart (§ 229.904 and § 229.915).
Such discussion shall address the effect
of the roll-up transaction on the part-
nership’s financial condition and re-
sults of operations.

(3) A statement concerning whether
the general partner reasonably believes
that the roll-up transaction is fair or
unfair to investors in the partnership,
together with a brief discussion of the
bases for such belief, with appropriate
cross references to the discussion of
the fairness of the roll-up transaction
required in the principal disclosure
document pursuant to Item 910 of this
subpart (§ 229.910). If there are material
differences between the fairness anal-
ysis for the partnership and for the
other partnerships, such differences
shall be described briefly in the supple-
ment.

(4) A brief, narrative description of
the method of calculating the value of
the partnership and allocating inter-
ests in the successor to the partner-
ship, and a table showing such calcula-
tion and allocation. Such table shall
include the following information (or
other information of a comparable

character necessary to a thorough un-
derstanding of the calculation and allo-
cation):

(i) The appraised value of each sepa-
rately appraised significant asset (as
defined in Item 911(c)(5) of this subpart
(§ 229.911(c)(5)) held by the partnership,
or, if appraisals have not been obtained
for each significant asset, the value as-
signed for purposes of the valuation of
the partnership to each significant
asset for which an appraisal has not
been obtained;

(ii) The dollar amount of any mort-
gages or other similar liabilities to
which each of such assets is subject;

(iii) Cash and cash equivalent assets
held by the partnership;

(iv) Other assets held by the partner-
ship;

(v) Other liabilities of the partner-
ship;

(vi) The value assigned to the part-
nership;

(vii) The value assigned to the part-
nership per interest held by investors
in the partnership (on an equivalent in-
terest basis, such as per $1,000 original
investment);

(viii) The aggregate number of inter-
ests in the successor to be allocated to
the partnership and the percentage of
the total interests of the successor;

(ix) The number of interests in the
successor to be allocated to investors
in the partnership for each interest
held by such investors (on an equiva-
lent interest basis, such as per $1,000
original investment); and

(x) The value assigned to the general
partner’s interest in the partnership,
and the number of interests in the suc-
cessor or other consideration to be al-
located in the roll-up transaction to
the general partner for such general
partnership interest or otherwise as
compensation or reimbursement for
claims against or interests in the part-
nership, such as foregone fees, un-
earned fees and for fees to be earned on
the sale or refinancing of an asset.

(5) The amounts of compensation
paid, and cash distributions made, to
the general partner and its affiliates by
the partnership for the last three fiscal
years and the most recently completed
interim period and the amounts that
would have been paid if the compensa-
tion and distributions structure to be
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in effect after the roll-up transaction
had been in effect during such period. If
any proposed change(s) in the business
or operations of the successor after the
roll-up transaction would change mate-
rially the compensation and distribu-
tions that would have been paid by the
successor (e.g., if properties will be sold
or purchased after the roll-up trans-
action and no properties were sold or
purchased during the period covered by
the table), describe such changes and
the effects thereof on the compensation
and distributions to be paid by the suc-
cessor.

(6) Cash distributions made to inves-
tors during each of the last five fiscal
years and most recently completed in-
terim period, identifying any such dis-
tributions which represent a return of
capital.

(7) An appropriate cross reference to
selected financial information con-
cerning the partnership and the pro
forma financial statements included in
the principal disclosure document in
response to Item 914(b)(2) of this sub-
part (§ 229.914(b)(2)).

§ 229.903 (Item 903) Summary.
(a) Provide in the forepart of the dis-

closure document a clear, concise and
comprehensible summary of the roll-up
transaction.

(b) The summary required by para-
graph (a) of this Item (§ 229.903) shall
include a summary description of each
of the following items, as well as any
other material terms or consequences
of the roll-up transaction necessary to
an understanding of such transaction:

(1) Each material risk and effect on
investors, including, but not limited
to:

(i) Changes in the business plan, vot-
ing rights, cash distribution policies,
form of ownership interest or manage-
ment compensation;

(ii) The general partner’s conflicts of
interest in connection with the roll-up
transaction and in connection with the
successor’s future operations; and

(iii) The likelihood that securities re-
ceived by investors in the roll-up trans-
action will trade at prices substan-
tially below the value assigned to such
securities in the roll-up transaction
and/or the value of the successor’s as-
sets;

(2) The material terms of the roll-up
transaction, including the valuation
method used to allocate securities in
the successor to investors in the part-
nerships;

(3) Whether the general partner rea-
sonably believes that the roll-up trans-
action is fair or unfair to investors in
each partnership, including a brief dis-
cussion of the bases for such belief;

(4) Any opinion from an outside party
concerning the fairness of the roll-up
transaction, including whether the
opinion addresses the fairness of all
possible combinations of partnerships
or portions of partnerships, and con-
tacts with any outside party con-
cerning fairness opinions, valuations or
reports in connection with the roll-up
transaction required to be disclosed
pursuant to Item 911(a)(5) of this sub-
part (§ 229.911(a)(5));

(5) The background of and reasons for
the roll-up transaction, as well as al-
ternatives to the roll-up transaction
described in response to Item 908(b) of
this subpart (§ 229.908(b));

(6) Rights of investors to exercise dis-
senters’ or appraisal rights or similar
rights and to obtain a list of investors
in the partnership in which the inves-
tor holds an interest; and

(7) If any affiliates of the general
partner or the sponsor may participate
in the business of the successor or re-
ceive compensation from the successor,
an organizational chart showing the re-
lationships between the general part-
ner, the sponsor and their affiliates.

Instruction to Item 903. The description of the
material risks and effects of the roll-up
transaction required by paragraph (b)(1) of
this Item (§ 229.903) must be presented promi-
nently in the forepart of the summary.

§ 229.904 (Item 904) Risk factors and
other considerations.

(a) Immediately following the sum-
mary required by Item 903 of this sub-
part (§ 229.903), describe in reasonable
detail each material risk and effect of
the roll-up transaction on investors in
each partnership, including, but not
limited to:

(1) The potential risks, adverse ef-
fects and benefits of the roll-up trans-
action for investors and for the general
partner, including those which result
from each matter described in response

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00431 Fmt 8010 Sfmt 8002 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



432

17 CFR Ch. II (4–1–01 Edition)§ 229.905

to Item 905 of this subpart (§ 229.905),
with appropriate cross references to
the comparative information required
by Item 905;

(2) The material risks arising from an
investment in the successor; and

(3) The likelihood that securities of
the successor received by investors in
the roll-up transaction will trade in
the securities markets at a price sub-
stantially below the value assigned to
such securities in the roll-up trans-
action and/or the value of the assets of
the successor, and the effects on inves-
tors of such a trading market discount.

(b) Quantify each risk or effect to the
extent practicable.

(c) State whether any of such risks or
effects may be different for investors in
any partnership and, if so, identify
such partnership(s) and describe such
difference(s).

Instruction to Item 904. The requirement to
quantify the effects of the roll-up trans-
action shall include, but not be limited to:

(i) If cost savings resulting from combined
administration of the partnerships is identi-
fied as a potential benefit of the roll-up
transaction, the amount of cost savings and
a comparison of such amount to the costs of
the roll-up transaction; and

(ii) If there may be a material conflict of
interest of the sponsor or general partner
arising from its receipt of payments or other
consideration as a result of the roll-up trans-
action, the amount of such payments and
other consideration to be obtained in the
roll-up transaction and a comparison of such
amounts to the amounts to which the spon-
sor or general partner would be entitled
without the roll-up transaction.

§ 229.905 (Item 905) comparative infor-
mation.

(a)(1) Describe the voting and other
rights of investors in the successor
under the successor’s governing instru-
ments and under applicable law. Com-
pare such rights to the voting and
other rights of investors in each part-
nership subject to the transaction
under the partnerships’ governing in-
struments and under applicable law.
Describe the effects of the change(s) in
such rights.

(2) Describe the duties owed by the
general partner of the successor to in-
vestors in the successor under the suc-
cessor’s governing instruments and
under applicable law. Compare such du-
ties to the duties owed by the general

partner of each partnership to inves-
tors in the partnership under the part-
nership’s governing instruments and
under applicable law. Describe the ef-
fects of the change(s) in such duties.

(b)(1) Describe each item of com-
pensation (including reimbursement of
expenses) payable by the successor
after the roll-up transaction to the
general partner and its affiliates or to
any affiliate of the successor. Compare
such compensation to the compensa-
tion currently payable to the general
partner and its affiliates by each part-
nership. Describe the effects of the
change(s) in compensation arrange-
ments.

(2) Describe each instance in which
cash or other distributions may be
made by the successor to the general
partner and its affiliates or to any af-
filiate of the successor. Compare such
distributions to the distributions cur-
rently paid or payable to the general
partner and its affiliates by each part-
nership. Describe the effects of the
change(s) in distribution arrange-
ments. If distributions similar to those
currently paid or payable by any part-
nership to the general partner or its af-
filiates will not be made by the suc-
cessor, state whether or not other com-
pensation arrangements with the suc-
cessor described in response to para-
graph (b)(1) of this Item (§ 229.905) (e.g.,
incentive fees payable upon sale of a
property) will, in effect, replace such
distributions.

(3) Provide a table demonstrating the
changes in such compensation and dis-
tributions setting forth among other
things:

(i) The actual amounts of compensa-
tion and distributions, separately iden-
tified, paid by the partnerships on a
combined basis to the general partner
and its affiliates for the partnerships’
last three fiscal years and most re-
cently ended interim periods; and

(ii) The amounts of compensation
and distributions that would have been
paid if the compensation and distribu-
tions structure to be in effect after the
roll-up transaction had been in effect
during such period.

(4) If any proposed change(s) in the
business or operations of the successor
after the roll-up transaction would
change materially the compensation
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and distributions that would have been
paid by the successor from that shown
in the table provided in response to
paragraph (b)(3)(ii) of this Item
(§ 229.905) (e.g., if properties will be sold
or purchased after the roll-up trans-
action and no properties were sold or
purchased during the period covered by
the table), describe such changes and
the effects thereof on the compensation
and distributions to be paid by the suc-
cessor.

(5) Describe the material conflicts
that may arise between the interests of
the sponsor or general partner and the
interests of investors in the successor
as a result of the compensation and
distribution arrangements described in
response to paragraphs (b)(1) and (2) of
this Item (§ 229.905) and describe any
steps that will be taken to resolve any
such conflicts.

(c) Describe any provisions in the
governing instruments of the successor
and any policies of the general partner
of the successor relating to distribu-
tions to investors of cash from oper-
ations, proceeds from the sale, financ-
ing or refinancing of assets, and any
other distributions. Compare such pro-
visions and policies to those of each of
the partnerships. Describe the effects
of any change(s) in such provisions or
policies.

(d)(1) Describe each material invest-
ment policy of the successor, including,
without limitation, policies with re-
spect to borrowings by the successor.
Compare such investment policies to
the investment policies of each of the
partnerships. Describe the effects of
any change(s) in such policies.

(2) Describe any plans of the general
partner, sponsor or of any person who
will be an affiliate of the successor
with respect to:

(i) A sale of any material assets of
the partnerships;

(ii) A purchase of any material as-
sets; and

(iii) Borrowings.
(3)(i) State whether or not specific

assets have been identified for sale, fi-
nancing, refinancing or purchase fol-
lowing the roll-up transaction.

(ii) If specific assets have been so
identified, describe the assets and the
proposed transaction.

(e) Describe any other similar terms
or policies of the successor that are
material to an investment in the suc-
cessor. Compare any such terms or
policies to those of each of the partner-
ships. Describe the effects of any
change(s) in any such terms or policies.

Instructions to Item 905: (1) The information
provided in response to this Item (§ 229.905)
should be illustrated in tables or other read-
ily understandable formats, which should be
included together with the disclosures re-
quired by this Item.

(2) The information required by this Item
(§ 229.905) shall be set forth in appropriate
separate sections of the principal disclosure
document.

§ 229.906 (Item 906) Allocation of roll-
up consideration.

(a) Describe in reasonable detail the
method used to allocate interests in
the successor to investors in the part-
nerships and the reasons why such
method was used.

(b) Provide a table showing the cal-
culation of the valuation of each part-
nership and the allocation of interests
in the successor to investors. Such
table shall include for each partnership
the following information (or other in-
formation of a comparable character
necessary to an understanding of the
calculation and allocation):

(1) The value assigned to each signifi-
cant category of assets of the partner-
ship and the total value assigned to the
partnership;

(2) The total value assigned to all
partnerships;

(3) The aggregate amount of interests
in the successor to be allocated to each
partnership and the percentage of the
total amount of all such interests rep-
resented thereby; and

(4) The amount of interests of the
successor to be issued to investors per
interest held in each partnership (on an
equivalent interest basis, such as per
$1,000 invested).

(c) If interests in the successor will
be allocated to the general partner in
exchange for its general partner inter-
est or otherwise or if the general part-
ner will receive other consideration in
connection with the roll-up trans-
action:

(1) Describe in reasonable detail the
method used to allocate interests in
the successor to the general partner or
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to determine the amount of consider-
ation payable to the general partner
and the reasons such method(s) was
used; and

(2) Identify the consideration paid by
the general partner for interests in the
partnerships that will be exchanged in
the roll-up transaction.

§ 229.907 (Item 907) Background of the
roll-up transaction.

(a)(1) Furnish a summary of the
background of the transaction. Such
summary shall include, but not be lim-
ited to, a description of any contacts,
negotiations or transactions con-
cerning any of the following matters:

(i) A merger, consolidation, or com-
bination of any of the partnerships;

(ii) An acquisition of any of the part-
nerships or a material amount of any
of their assets;

(iii) A tender offer for or other acqui-
sition of securities of any class issued
by any of the partnerships; or

(iv) A change in control of any of the
partnerships.

(2) The summary required by para-
graph (a)(1) of this Item shall:

(i) Cover the period beginning with
each partnership’s second full fiscal
year preceding the date of the filing of
the roll-up transaction;

(ii) Include contacts, negotiations or
transactions between the general part-
ner or its affiliates and any person who
would have a direct interest in the
matters listed in paragraphs (a)(1)(i)–
(iv) of this Item; and

(iii) Identify the person who initiated
such contacts, negotiations or trans-
actions.

(b) Briefly describe the background
of each partnership, including, but not
limited to:

(1) The amount of capital raised from
investors, the extent to which net pro-
ceeds from the original offering of in-
terests have been invested, the extent
to which funds have been invested as
planned and the amount not yet in-
vested; and

(2) The partnership’s investment ob-
jectives and the extent to which the
partnership has achieved its invest-
ment objectives.

(c) Discuss whether the general part-
ner (including any affiliated person
materially dependent on the general

partner’s compensation arrangement
with the partnership) or any partner-
ship has experienced since the com-
mencement of the most recently com-
pleted fiscal year or is likely to experi-
ence any material adverse financial de-
velopments. If so, describe such devel-
opments and the effect of the trans-
action on such matters.

§ 229.908 (Item 908) Reasons for and
alternatives to the roll-up trans-
action.

(a) Describe the reason(s) for the roll-
up transaction.

(b)(1) If the general partner or spon-
sor considered alternatives to the roll-
up transaction being proposed, describe
such alternative(s) and state the rea-
son(s) for their rejection.

(2) Whether or not described in re-
sponse to paragraph (b)(1) of this Item
(§ 229.908), describe in reasonable detail
the potential alternative of continu-
ation of the partnerships in accordance
with their existing business plans, in-
cluding the effects of such continu-
ation and the material risks and bene-
fits that likely would arise in connec-
tion therewith, and, if applicable, the
general partner’s reasons for not con-
sidering such alternative.

(3) Whether or not described in re-
sponse to paragraph (b)(1) of this Item
(§ 229.908), describe in reasonable detail
the potential alternative of liquidation
of the partnerships, the procedures re-
quired to accomplish liquidation, the
effects of liquidation, the material
risks and benefits that likely would
arise in connection with liquidation,
and, if applicable, the general partner’s
reasons for not considering such alter-
native.

(c) State the reasons for the struc-
ture of the roll-up transaction and for
undertaking such transaction at this
time.

(d) State whether the general partner
initiated the roll-up transaction and, if
not, whether the general partner par-
ticipated in the structuring of the
transaction.

(e) State whether the general partner
recommends the roll-up transaction
and briefly describe the reasons for
such recommendation.
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§ 229.909 (Item 909) Conflicts of inter-
est.

(a) Briefly describe the general part-
ner’s fiduciary duties to each partner-
ship subject to the roll-up transaction
and each actual or potential material
conflict of interest between the general
partner and the investors relating to
the roll-up transaction.

(b)(1) State whether or not the gen-
eral partner has retained an unaffili-
ated representative to act on behalf of
investors for purposes of negotiating
the terms of the roll-up transaction. If
no such representative has been re-
tained, describe the reasons therefor
and the risks arising from the absence
of separate representation.

(2) If an unaffiliated representative
has been retained to represent inves-
tors:

(i) Identify such unaffiliated rep-
resentative;

(ii) Briefly describe the representa-
tive’s qualifications, including a brief
description of any other transaction
similar to the roll-up transaction in
which the representative has served in
a similar capacity within the past five
years;

(iii) Describe the method of selection
of such representative, including a
statement as to whether or not any in-
vestors were consulted in the selection
of the representative and, if so, the
names of such investors;

(iv) Describe the scope and terms of
the engagement of the representative,
including, but not limited to, what
party will be responsible for paying the
representative’s fees and whether such
fees are contingent upon the outcome
of the roll-up transaction;

(v) Describe any material relation-
ship between the representative or its
affiliates and:

(A) The general partner, sponsor, any
affiliate of the general partner or spon-
sor; or

(B) Any other person having a mate-
rial interest in the roll-up transaction,
which existed during the past two
years or is mutually understood to be
contemplated and any compensation
received or to be received as a result of
such relationship;

(vi) Describe in reasonable detail the
actions taken by the representative on
behalf of investors; and

(vii) Describe the fiduciary duties or
other legal obligations of the rep-
resentative to investors in each of the
partnerships.

§ 229.910 (Item 910) Fairness of the
transaction.

(a) State whether the general partner
reasonably believes that the roll-up
transaction is fair or unfair to inves-
tors and the reasons for such belief.
Such discussion must address the fair-
ness of the roll-up transaction to inves-
tors in each of the partnerships and as
a whole. If the roll-up transaction may
be completed with a combination of
partnerships consisting of less than all
partnerships, or with portions of part-
nerships, the belief stated must address
each possible combination.

(b) Discuss in reasonable detail the
material factors upon which the belief
stated in paragraph (a) of this Item
(§ 229.910) is based and, to the extent
practicable, the weight assigned to
each such factor. Such discussion
should include an analysis of the ex-
tent, if any, to which such belief is
based on the factors set forth in In-
structions (2) and (3) to this Item
(§ 229.910), paragraph (b)(1) of Item 909
of this subpart (§ 229.909(b)(1)) and Item
911 of this subpart (§ 229.911). This dis-
cussion also must:

(1) Compare the value of the consid-
eration to be received in the roll-up
transaction to the value of the consid-
eration that would be received pursu-
ant to each of the alternatives dis-
cussed in response to Item 908(b) of this
subpart (§ 229.908(b)); and

(2) Describe any material differences
among the partnerships (e.g., different
types of assets or different investment
objectives) relating to the fairness of
the transaction.

(c) If any offer of the type described
in Instruction (2)(viii) to this Item
(§ 229.910) has been received, describe
such offer and state the reason(s) for
its rejection.

(d) Describe any factors known to the
general partner that may affect mate-
rially the value of the consideration to
be received by investors in the roll-up
transaction, the values assigned to the
partnerships for purposes of the com-
parisons to alternatives required by
paragraph (b) of this Item (§ 229.910) and
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the fairness of the transaction to inves-
tors.

(e) State whether the general part-
ner’s statements in response to para-
graphs (a) and (b) of this Item (§ 229.910)
are based, in whole or in part, on any
report, opinion or appraisal described
in response to Item 911 of this subpart
(§ 229.911). If so, describe any material
uncertainties known to the general
partner that relate to the conclusions
in any such report, opinion or appraisal
including, but not limited to, develop-
ments or trends that have affected or
are reasonably likely to affect materi-
ally such conclusions.

Instructions to Item 910: (1) A statement that
the general partner has no reasonable belief
as to the fairness of the roll-up transaction
to investors will not be considered sufficient
disclosure in response to paragraph (a) of
this Item (§ 229.910(a)).

(2) The factors which are important in de-
termining the fairness of a roll-up trans-
action to investors and the weight, if any,
which should be given to them in a par-
ticular context will vary. Normally such fac-
tors will include, among others, those re-
ferred to in paragraph (b)(1) of Item 909
(§ 229.909(b)(1)) and whether the consideration
offered to investors constitutes fair value in
relation to:

(i) Current market prices, if any;
(ii) Historic market prices, if any;
(iii) Net book value;
(iv) Going concern value;
(v) Liquidation value;
(vi) Purchases of limited partnership inter-

ests by the general partner or sponsor or
their affiliates since the commencement of
the partnership’s second full fiscal year pre-
ceding the date of filing of the disclosure
document for the roll-up transaction;

(vii) Any report, opinion, or appraisal de-
scribed in Item 911 of this subpart (§ 229.911);
and

(viii) Offers of which the general partner or
sponsor is aware made during the preceding
eighteen months for a merger, consolidation,
or combination of any of the partnerships;
an acquisition of any of the partnerships or
a material amount of their assets; a tender
offer for or other acquisition of securities of
any class issued by any of the partnerships;
or a change in control of any of the partner-
ships.

(3) The discussion concerning fairness
should specifically address material terms of
the transaction including whether the con-
sideration offered to investors constitutes
fair value in relation to:

(i) The form and amount of consideration
to be received by investors and the sponsor
in the roll-up transaction;

(ii) The methods used to determine such
consideration; and

(iii) The compensation to be paid to the
sponsor in the future.

(4) Conclusory statements, such as ‘‘The
roll-up transaction is fair to investors in re-
lation to net book value, going concern
value, liquidation value and future prospects
of the partnership,’’ will not be considered
sufficient disclosure in response to para-
graph (b) of this Item (§ 229.910(b)).

(5) Consideration should be given to pre-
senting the comparative numerical data as
to the value of the consideration being re-
ceived by investors, liquidation value and
other values in a tabular format. Financial
and other information concerning the part-
nerships should be prepared based upon the
most recent available information, such as,
in the case of financial information, the peri-
ods covered by interim selected financial in-
formation included in the prospectus in ac-
cordance with Item 914 of this subpart
(§ 229.914).

§ 229.911 (Item 911) Reports, opinions
and appraisals.

(a)(1) All material reports, opinions or
appraisals. State whether or not the
general partner or sponsor has received
any report, opinion (other than an
opinion of counsel) or appraisal from
an outside party which is materially
related to the roll-up transaction in-
cluding, but not limited to, any such
report, opinion or appraisal relating to
the consideration or the fairness of the
consideration to be offered to investors
in connection with the roll-up trans-
action or the fairness of such trans-
action to the general partner or inves-
tors.

(2) With respect to any report, opin-
ion or appraisal described in paragraph
(a)(1) of this Item (§ 229.911);

(i) Identify such outside party;
(ii) Briefly describe the qualifications

of such outside party;
(iii) Describe the method of selection

of such outside party;
(iv) Describe any material relation-

ship between:
(A) The outside party or its affiliates;

and
(B) The general partner, sponsor, the

successor or any of their affiliates,
which existed during the past two
years or is mutually understood to be
contemplated and any compensation
received or to be received as a result of
such relationship;
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(v) If such report, opinion or ap-
praisal relates to the fairness of the
consideration, state whether the gen-
eral partner, sponsor or affiliate deter-
mined the amount of consideration to
be paid or whether the outside party
recommended the amount of consider-
ation to be paid.

(vi) Furnish a summary concerning
such report, opinion or appraisal which
shall include, but not be limited to, the
procedures followed; the findings and
recommendations; the bases for and
methods of arriving at such findings
and recommendations; instructions re-
ceived from the general partner, spon-
sor or its affiliates; and any limitation
imposed by the general partner, spon-
sor or affiliate on the scope of the in-
vestigation. If any limitation was im-
posed by the general partner, sponsor
or affiliate on the scope of the inves-
tigation, including, but not limited to,
access to its personnel, premises, and
relevant books and records, state the
reasons therefor.

(vii) State whether any compensation
paid to such outside party is contin-
gent on the approval or completion of
the roll-up transaction and, if so, the
reasons for compensating such parties
on a contingent basis.

(3) Furnish a statement to the effect
that upon written request by an inves-
tor or his representative who has been
so designated in writing, a copy of any
such report, opinion or appraisal shall
be transmitted promptly, without
charge, by the general partner or spon-
sor. The statement also must include
the name and address of the person to
whom investors or their representa-
tives should make their request.

(4) All reports, opinions or appraisals
referred to in paragraph (a)(1) of this
Item (§ 229.911) shall be filed as exhibits
to the registration statement.

(5)(i) Describe any contacts in con-
nection with the roll-up transaction
between the sponsor or the general
partner and any outside party with re-
spect to the preparation by such party
of an opinion concerning the fairness of
the roll-up transaction, a valuation of
a partnership or its assets, or any other
report with respect to the roll-up
transaction. No description is required,
however, of contacts with respect to re-
ports, opinions or appraisals filed as

exhibits pursuant to paragraph (a)(4) of
this Item (§ 229.911).

(ii) The description of contacts with
any outside party required by para-
graph (a)(5)(i) of this Item (§ 229.911)
shall include the following:

(A) The identity of each such party;
(B) The nature of the contact;
(C) The actions taken by such party;
(D) Any views, preliminary or final,

expressed on the proposed subject mat-
ter of the report, opinion or appraisal;
and

(E) Any reasons such party did not
provide a report, opinion or appraisal.

(b) Fairness opinions: (1) If any report,
opinion or appraisal relates to the fair-
ness of the roll-up transaction to inves-
tors in the partnerships, state whether
or not the report, opinion or appraisal
addresses the fairness of:

(i) The roll-up transaction as a whole
and to investors in each partnership;
and

(ii) All possible combinations of part-
nerships in the roll-up transaction (in-
cluding portions of partnerships if the
transaction is structured to permit
portions of partnerships to partici-
pate). If all possible combinations are
not addressed:

(A) Identify the combinations that
are addressed;

(B) Identify the person(s) that deter-
mined which combinations would be
addressed and state the reasons for the
selection of the combinations; and

(C) State that if the roll-up trans-
action is completed with a combina-
tion of partnerships not addressed, no
report, opinion or appraisal concerning
the fairness of the roll-up transaction
will have been obtained.

(2) If the sponsor or the general part-
ner has not obtained any opinion on
the fairness of the proposed roll-up
transaction to investors in each of the
affected partnerships, state the spon-
sor’s or general partner’s reasons for
concluding that such an opinion is not
necessary in order to permit the lim-
ited partners or shareholders to make
an informed decision on the proposed
transaction.

(c) Appraisals. If the report, opinion
or appraisal consists of an appraisal of
the assets of the partnerships:

(1) Describe the purpose(s) for which
the appraisals were obtained and their
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use in connection with the roll-up
transaction;

(2) Describe which assets are covered
by the appraisals and state the aggre-
gate appraised value of the assets cov-
ered by the appraisals (including such
value net of associated indebtedness).
Provide a description of, and valuation
of, any assets subject to any material
qualifications by the appraiser and a
summary of such qualifications;

(3) Identify the date as of which the
appraisals were prepared. State wheth-
er and in what circumstances the ap-
praisals will be updated. State whether
any events have occurred or conditions
have changed since the date of the ap-
praisals that may have caused a mate-
rial change in the value of the assets;

(4) Include as an appendix to the pro-
spectus one or more tables setting
forth the following information:

(i) The appraised value of any sepa-
rately appraised asset that is signifi-
cant to the partnership holding such
asset;

(ii) If the appraiser considered dif-
ferent valuation approaches in pre-
paring the appraisals of the assets
identified in response to paragraph
(c)(4)(i) of this Item (§ 229.911(c)(4)(i)),
the value of each such asset under each
valuation approach considered by the
appraiser, identifying the valuation ap-
proach used by the appraiser in deter-
mining the appraised value and the
reason such approach was chosen; and

(iii) All material assumptions used
by the appraiser in appraising the as-
sets identified in response to paragraph
(c)(4)(i) of this Item (§ 229.911(c)(4)(i)),
and, if the appraiser used different as-
sumptions for any of such assets, the
reasons the different assumptions were
chosen.

(5) For purposes of this Item and
Item 902 of this subpart (§ 229.902), an
asset is ‘‘significant’’ to a partnership
if it represents more than 10% of the
value of the partnership’s assets as of
the end of the most recently-completed
fiscal year or recently-completed in-
terim period or if 10% or more of the
partnership’s cash flow or net income
for the most recently-completed fiscal
year or most recently-completed subse-
quent interim period was derived from
such asset.

Instructions to Item 911: (1) The reports, opin-
ions and appraisals required to be identified
in response to paragraph (a) of this Item
(§ 229.911) include any reports, opinions and
appraisals which materially relate to the
roll-up transaction whether or not relied
upon, such as reports or opinions regarding
alternatives to the roll-up transaction
whether or not the alternatives were re-
jected.

(2) The information called for by paragraph
(a)(2) of this Item (§ 229.911) should be given
with respect to the firm which provides the
report, opinion or appraisal rather than the
employees of such firm who prepared it.

(3) With respect to appraisals, a summary
prepared by the appraisers should not be in-
cluded in lieu of the description of the ap-
praisals required by paragraph (c) of this
Item (§ 229.911). A clear and concise summary
description of the appraisals is required.

[56 FR 57247, Nov. 8, 1991, as amended at 59
FR 63683, Dec. 8, 1994]

§ 229.912 (Item 912) Source and
amount of funds and transactional
expenses.

(a) State the source and total
amount of funds or other consideration
to be used in the roll-up transaction.

(b)(1) Furnish a reasonably itemized
statement of all expenses incurred or
estimated to be incurred in connection
with the roll-up transaction including,
but not limited to, filing fees, legal, fi-
nancial advisory, accounting and ap-
praisal fees, solicitation expenses and
printing costs. Identify the persons re-
sponsible for paying any or all of such
expenses.

(2) State whether or not any partner-
ship subject to the roll-up transaction
will be, directly or indirectly, respon-
sible for any or all of the expenses of
the transaction. If any partnership will
be so responsible, state the amount to
be provided by each partnership and
the sources of capital to finance such
amount.

(c) If all or any part of the consider-
ation to be used by the sponsor or suc-
cessor in the roll-up transaction is ex-
pected to be, directly or indirectly,
provided by any partnership, state the
amount to be provided by each partner-
ship and the sources of capital to fi-
nance such amount.

(d) If all or any part of the funds or
other consideration is, or is expected to
be, directly or indirectly borrowed by
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the sponsor or successor for the pur-
pose of the roll-up transaction:

(1) Provide a summary of each such
loan agreement containing the identity
of the parties, the term, the collateral,
the stated and effective interest rates,
and other material terms or condi-
tions; and

(2) Briefly describe any plans or ar-
rangements to finance or repay such
borrowing, or, if no plans or arrange-
ments have been made, make a state-
ment to that effect.

(e) If the source of all or any part of
the funds to be used in the roll-up
transaction is a loan made in the ordi-
nary course of business by a bank as
defined by section 3(a)(6) of the Ex-
change Act and section 13(d) or 14(d) is
applicable to such transaction, the
name of such bank shall not be made
available to the public if the person fil-
ing the statement so requests in writ-
ing and files such request, naming such
bank, with the Secretary of the Com-
mission.

§ 229.913 (Item 913) Other provisions
of the transaction.

(a) State whether or not appraisal
rights are provided under applicable
state law, under the partnership’s gov-
erning instruments or will be volun-
tarily accorded by the successor, the
general partner or the sponsor (or any
of their affiliates) in connection with
the roll-up transaction. If so, summa-
rize such appraisal rights. If appraisal
rights will not be available to investors
who object to the transaction, briefly
outline the rights which may be avail-
able to such investors under such law.

(b) If any provision has been made to
allow investors to obtain access to the
books and records of the partnership or
to obtain counsel or appraisal services
at the expense of the successor, the
general partner, the partnership, the
sponsor (or any of their affiliates), de-
scribe such provision.

(c) Discuss the investors’ rights
under federal and state law to obtain a
partnership’s list of investors.

§ 229.914 (Item 914) Pro forma finan-
cial statements: selected financial
data.

(a) In addition to the information re-
quired by Item 301 of Regulation S–K,

Selected Financial Data (§ 229.301), and
Item 302 of Regulation S–K, Supple-
mentary Financial Information
(§ 229.302), for each partnership pro-
posed to be included in a roll-up trans-
action provide: Ratio of earnings to
fixed charges, cash and cash equiva-
lents, total assets at book value, total
assets at the value assigned for pur-
poses of the roll-up transaction (if ap-
plicable), total liabilities, general and
limited partners’ equity, net increase
(decrease) in cash and cash equivalents,
net cash provided by operating activi-
ties, distributions; and per unit data
for net income (loss), book value, value
assigned for purposes of the roll-up
transaction (if applicable), and dis-
tributions (separately identifying dis-
tributions that represent a return of
capital). This information should be
provided for the same period(s) for
which Selected Financial Data and
Supplementary Financial Information
are required to be provided. Additional
or other information should be pro-
vided if material to an understanding
of each partnership proposed to be in-
cluded in a roll-up transaction.

(b) Provide pro forma financial infor-
mation (including oil and gas reserves
and cash flow disclosure, if appro-
priate), assuming:

(1) All partnerships participate in the
roll-up transaction; and

(2) Participation in a roll-up trans-
action of those partnerships that on a
combined basis have the lowest com-
bined net cash provided by operating
activities for the last fiscal year of
such partnerships, provided participa-
tion by such partnerships satisfies all
conditions to consummation of the
roll-up transaction. If the combination
of all partnerships proposed to be in-
cluded in a roll-up transaction results
in such lowest combined net cash pro-
vided by operating activities, this shall
be noted and no separate pro forma fi-
nancial statements are required.

(c) The pro forma financial state-
ments required by paragraph (b) of this
Item (§ 229.914) shall disclose the effect
of the roll-up transaction on the suc-
cessor’s:

(1) Balance sheet as of the later of
the end of the most recent fiscal year
or the latest interim period;
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(2) Statement of income (with sepa-
rate line items to reflect income (loss)
excluding and including the roll-up ex-
penses and payments), earnings per
share amounts, and ratio of earnings to
fixed charges for the most recent fiscal
year and the latest interim period;

(3) Statement of cash flows for the
most recent fiscal year and the latest
interim period; and

(4) Book value per share as of the
later of the end of the most recent fis-
cal year or the latest interim period.
Instructions to Item 914. (1) Notwithstanding
the provisions of this Item (§ 229.914), any or
all of the information required by para-
graphs (b) and (c) of this Item (§ 229.914) that
is not material for the exercise of prudent
judgment in regard to the matter to be acted
upon, may be omitted.

(2) If the roll-up transaction is structured
to permit participation by portions of part-
nerships, consideration should be given to
the effect of such participation in preparing
the pro forma financial statements reflect-
ing a partial roll-up.

§ 229.915 (Item 915) Federal income
tax consequences.

(a) Provide a brief, clear and under-
standable summary of the material
Federal income tax consequences of
the roll-up transaction and an invest-
ment in the successor. Where a tax
opinion has been provided, briefly sum-
marize the substance of such opinion,
including identification of the material
consequences upon which counsel has
not been asked, or is unable, to opine.
If any of the material Federal income
tax consequences are not expected to
be the same for investors in all part-
nerships, the differences shall be de-
scribed.

(b) State whether or not the opinion
of counsel is included as an appendix to
the prospectus. If filed as an exhibit to
the registration statement and not in-
cluded as an appendix to the pro-
spectus, include a statement to the ef-
fect that, upon receipt of a written re-
quest by an investor or his representa-
tive who has been so designated in
writing, a copy of the opinion of coun-
sel will be transmitted promptly, with-
out charge, by the general partner or
sponsor. The statement should include
the name and address of the person to
whom investors should make their re-
quest.

Subpart 229.1000—Mergers and
Acquisitions (Regulation M–A)

SOURCE: 64 FR 61443, Nov. 10, 1999, unless
otherwise noted.

§ 229.1000 (Item 1000) Definitions.
The following definitions apply to

the terms used in Regulation M–A
(§§ 229.1000 through 229.1016), unless
specified otherwise:

(a) Associate has the same meaning as
in § 240.12b–2 of this chapter;

(b) Instruction C means General In-
struction C to Schedule 13E–3 (§ 240.13e–
100 of this chapter) and General In-
struction C to Schedule TO (§ 240.14d–
100 of this chapter);

(c) Issuer tender offer has the same
meaning as in § 240.13e–4(a)(2) of this
chapter;

(d) Offeror means any person who
makes a tender offer or on whose be-
half a tender offer is made;

(e) Rule 13e–3 transaction has the same
meaning as in § 240.13e–3(a)(3) of this
chapter;

(f) Subject company means the com-
pany or entity whose securities are
sought to be acquired in the trans-
action (e.g., the target), or that is oth-
erwise the subject of the transaction;

(g) Subject securities means the securi-
ties or class of securities that are
sought to be acquired in the trans-
action or that are otherwise the sub-
ject of the transaction; and

(h) Third-party tender offer means a
tender offer that is not an issuer tender
offer.

§ 229.1001 (Item 1001) Summary term
sheet.

Summary term sheet. Provide security
holders with a summary term sheet
that is written in plain English. The
summary term sheet must briefly de-
scribe in bullet point format the most
material terms of the proposed trans-
action. The summary term sheet must
provide security holders with sufficient
information to understand the essen-
tial features and significance of the
proposed transaction. The bullet points
must cross-reference a more detailed
discussion contained in the disclosure
document that is disseminated to secu-
rity holders.
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Instructions to Item 1001:
1. The summary term sheet must not re-

cite all information contained in the disclo-
sure document that will be provided to secu-
rity holders. The summary term sheet is in-
tended to serve as an overview of all mate-
rial matters that are presented in the accom-
panying documents provided to security
holders.

2. The summary term sheet must begin on
the first or second page of the disclosure doc-
ument provided to security holders.

3. Refer to Rule 421(b) and (d) of Regulation
C of the Securities Act (§ 230.421 of this chap-
ter) for a description of plain English disclo-
sure.

§ 229.1002 (Item 1002) Subject com-
pany information.

(a) Name and address. State the name
of the subject company (or the issuer
in the case of an issuer tender offer),
and the address and telephone number
of its principal executive offices.

(b) Securities. State the exact title
and number of shares outstanding of
the subject class of equity securities as
of the most recent practicable date.
This may be based upon information in
the most recently available filing with
the Commission by the subject com-
pany unless the filing person has more
current information.

(c) Trading market and price. Identify
the principal market in which the sub-
ject securities are traded and state the
high and low sales prices for the sub-
ject securities in the principal market
(or, if there is no principal market, the
range of high and low bid quotations
and the source of the quotations) for
each quarter during the past two years.
If there is no established trading mar-
ket for the securities (except for lim-
ited or sporadic quotations), so state.

(d) Dividends. State the frequency
and amount of any dividends paid dur-
ing the past two years with respect to
the subject securities. Briefly describe
any restriction on the subject com-
pany’s current or future ability to pay
dividends. If the filing person is not the
subject company, furnish this informa-
tion to the extent known after making
reasonable inquiry.

(e) Prior public offerings. If the filing
person has made an underwritten pub-
lic offering of the subject securities for
cash during the past three years that
was registered under the Securities Act
of 1933 or exempt from registration

under Regulation A (§ 230.251 through
§ 230.263 of this chapter), state the date
of the offering, the amount of securi-
ties offered, the offering price per share
(adjusted for stock splits, stock divi-
dends, etc. as appropriate) and the ag-
gregate proceeds received by the filing
person.

(f) Prior stock purchases. If the filing
person purchased any subject securities
during the past two years, state the
amount of the securities purchased, the
range of prices paid and the average
purchase price for each quarter during
that period. Affiliates need not give in-
formation for purchases made before
becoming an affiliate.

§ 229.1003 (Item 1003) Identity and
background of filing person.

(a) Name and address. State the name,
business address and business tele-
phone number of each filing person.
Also state the name and address of
each person specified in Instruction C
to the schedule (except for Schedule
14D–9 (§ 240.14d–101 of this chapter)). If
the filing person is an affiliate of the
subject company, state the nature of
the affiliation. If the filing person is
the subject company, so state.

(b) Business and background of entities.
If any filing person (other than the
subject company) or any person speci-
fied in Instruction C to the schedule is
not a natural person, state the person’s
principal business, state or other place
of organization, and the information
required by paragraphs (c)(3) and (c)(4)
of this section for each person.

(c) Business and background of natural
persons. If any filing person or any per-
son specified in Instruction C to the
schedule is a natural person, provide
the following information for each per-
son:

(1) Current principal occupation or
employment and the name, principal
business and address of any corpora-
tion or other organization in which the
employment or occupation is con-
ducted;

(2) Material occupations, positions,
offices or employment during the past
five years, giving the starting and end-
ing dates of each and the name, prin-
cipal business and address of any cor-
poration or other organization in
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which the occupation, position, office
or employment was carried on;

(3) A statement whether or not the
person was convicted in a criminal pro-
ceeding during the past five years (ex-
cluding traffic violations or similar
misdemeanors). If the person was con-
victed, describe the criminal pro-
ceeding, including the dates, nature of
conviction, name and location of court,
and penalty imposed or other disposi-
tion of the case;

(4) A statement whether or not the
person was a party to any judicial or
administrative proceeding during the
past five years (except for matters that
were dismissed without sanction or set-
tlement) that resulted in a judgment,
decree or final order enjoining the per-
son from future violations of, or pro-
hibiting activities subject to, federal or
state securities laws, or a finding of
any violation of federal or state securi-
ties laws. Describe the proceeding, in-
cluding a summary of the terms of the
judgment, decree or final order; and

(5) Country of citizenship.
(d) Tender offer. Identify the tender

offer and the class of securities to
which the offer relates, the name of the
offeror and its address (which may be
based on the offeror’s Schedule TO
(§ 240.14d–100 of this chapter) filed with
the Commission).

Instruction to Item 1003
If the filing person is making information

relating to the transaction available on the
Internet, state the address where the infor-
mation can be found.

§ 229.1004 (Item 1004) Terms of the
transaction.

(a) Material terms. State the material
terms of the transaction.

(1) Tender offers. In the case of a ten-
der offer, the information must in-
clude:

(i) The total number and class of se-
curities sought in the offer;

(ii) The type and amount of consider-
ation offered to security holders;

(iii) The scheduled expiration date;
(iv) Whether a subsequent offering

period will be available, if the trans-
action is a third-party tender offer;

(v) Whether the offer may be ex-
tended, and if so, how it could be ex-
tended;

(vi) The dates before and after which
security holders may withdraw securi-
ties tendered in the offer;

(vii) The procedures for tendering
and withdrawing securities;

(viii) The manner in which securities
will be accepted for payment;

(ix) If the offer is for less than all se-
curities of a class, the periods for ac-
cepting securities on a pro rata basis
and the offeror’s present intentions in
the event that the offer is oversub-
scribed;

(x) An explanation of any material
differences in the rights of security
holders as a result of the transaction,
if material;

(xi) A brief statement as to the ac-
counting treatment of the transaction,
if material; and

(xii) The federal income tax con-
sequences of the transaction, if mate-
rial.

(2) Mergers or similar transactions. In
the case of a merger or similar trans-
action, the information must include:

(i) A brief description of the trans-
action;

(ii) The consideration offered to secu-
rity holders;

(iii) The reasons for engaging in the
transaction;

(iv) The vote required for approval of
the transaction;

(v) An explanation of any material
differences in the rights of security
holders as a result of the transaction,
if material;

(vi) A brief statement as to the ac-
counting treatment of the transaction,
if material; and

(vii) The federal income tax con-
sequences of the transaction, if mate-
rial.

Instruction to Item 1004(a):
If the consideration offered includes secu-

rities exempt from registration under the
Securities Act of 1933, provide a description
of the securities that complies with Item 202
of Regulation S–K (§ 229.202). This description
is not required if the issuer of the securities
meets the requirements of General Instruc-
tions I.A, I.B.1 or I.B.2, as applicable, or I.C.
of Form S–3 (§ 239.13 of this chapter) and
elects to furnish information by incorpora-
tion by reference; only capital stock is to be
issued; and securities of the same class are
registered under section 12 of the Exchange
Act and either are listed for trading or ad-
mitted to unlisted trading privileges on a na-
tional securities exchange; or are securities
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for which bid and offer quotations are re-
ported in an automated quotations system
operated by a national securities associa-
tion.

(b) Purchases. State whether any se-
curities are to be purchased from any
officer, director or affiliate of the sub-
ject company and provide the details of
each transaction.

(c) Different terms. Describe any term
or arrangement in the Rule 13e-3 trans-
action that treats any subject security
holders differently from other subject
security holders.

(d) Appraisal rights. State whether or
not dissenting security holders are en-
titled to any appraisal rights. If so,
summarize the appraisal rights. If
there are no appraisal rights available
under state law for security holders
who object to the transaction, briefly
outline any other rights that may be
available to security holders under the
law.

(e) Provisions for unaffiliated security
holders. Describe any provision made
by the filing person in connection with
the transaction to grant unaffiliated
security holders access to the cor-
porate files of the filing person or to
obtain counsel or appraisal services at
the expense of the filing person. If
none, so state.

(f) Eligibility for listing or trading. If
the transaction involves the offer of se-
curities of the filing person in ex-
change for equity securities held by un-
affiliated security holders of the sub-
ject company, describe whether or not
the filing person will take steps to as-
sure that the securities offered are or
will be eligible for trading on an auto-
mated quotations system operated by a
national securities association.

§ 229.1005 (Item 1005) Past contacts,
transactions, negotiations and
agreements.

(a) Transactions. Briefly state the na-
ture and approximate dollar amount of
any transaction, other than those de-
scribed in paragraphs (b) or (c) of this
section, that occurred during the past
two years, between the filing person
(including any person specified in In-
struction C of the schedule) and;

(1) The subject company or any of its
affiliates that are not natural persons
if the aggregate value of the trans-

actions is more than one percent of the
subject company’s consolidated reve-
nues for:

(i) The fiscal year when the trans-
action occurred; or

(ii) The past portion of the current
fiscal year, if the transaction occurred
in the current year; and

Instruction to Item 1005(a)(1):
The information required by this Item may

be based on information in the subject com-
pany’s most recent filing with the Commis-
sion, unless the filing person has reason to
believe the information is not accurate.

(2) Any executive officer, director or
affiliate of the subject company that is
a natural person if the aggregate value
of the transaction or series of similar
transactions with that person exceeds
$60,000.

(b) Significant corporate events. De-
scribe any negotiations, transactions
or material contacts during the past
two years between the filing person (in-
cluding subsidiaries of the filing person
and any person specified in Instruction
C of the schedule) and the subject com-
pany or its affiliates concerning any:

(1) Merger;
(2) Consolidation;
(3) Acquisition;
(4) Tender offer for or other acquisi-

tion of any class of the subject com-
pany’s securities;

(5) Election of the subject company’s
directors; or

(6) Sale or other transfer of a mate-
rial amount of assets of the subject
company.

(c) Negotiations or contacts. Describe
any negotiations or material contacts
concerning the matters referred to in
paragraph (b) of this section during the
past two years between:

(1) Any affiliates of the subject com-
pany; or

(2) The subject company or any of its
affiliates and any person not affiliated
with the subject company who would
have a direct interest in such matters.

Instruction to paragraphs (b) and (c) of Item
1005

Identify the person who initiated the con-
tacts or negotiations.

(d) Conflicts of interest. If material,
describe any agreement, arrangement
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or understanding and any actual or po-
tential conflict of interest between the
filing person or its affiliates and:

(1) The subject company, its execu-
tive officers, directors or affiliates; or

(2) The offeror, its executive officers,
directors or affiliates.

Instruction to Item 1005(d)
If the filing person is the subject company,

no disclosure called for by this paragraph is
required in the document disseminated to se-
curity holders, so long as substantially the
same information was filed with the Com-
mission previously and disclosed in a proxy
statement, report or other communication
sent to security holders by the subject com-
pany in the past year. The document dis-
seminated to security holders, however,
must refer specifically to the discussion in
the proxy statement, report or other commu-
nication that was sent to security holders
previously. The information also must be
filed as an exhibit to the schedule.

(e) Agreements involving the subject
company’s securities. Describe any
agreement, arrangement, or under-
standing, whether or not legally en-
forceable, between the filing person
(including any person specified in In-
struction C of the schedule) and any
other person with respect to any secu-
rities of the subject company. Name all
persons that are a party to the agree-
ments, arrangements, or under-
standings and describe all material
provisions.

Instructions to Item 1005(e)
1. The information required by this Item

includes: the transfer or voting of securities,
joint ventures, loan or option arrangements,
puts or calls, guarantees of loans, guarantees
against loss, or the giving or withholding of
proxies, consents or authorizations.

2. Include information for any securities
that are pledged or otherwise subject to a
contingency, the occurrence of which would
give another person the power to direct the
voting or disposition of the subject securi-
ties. No disclosure, however, is required
about standard default and similar provi-
sions contained in loan agreements.

§ 229.1006 (Item 1006) Purposes of the
transaction and plans or proposals.

(a) Purposes. State the purposes of
the transaction.

(b) Use of securities acquired. Indicate
whether the securities acquired in the
transaction will be retained, retired,
held in treasury, or otherwise disposed
of.

(c) Plans. Describe any plans, pro-
posals or negotiations that relate to or
would result in:

(1) Any extraordinary transaction,
such as a merger, reorganization or liq-
uidation, involving the subject com-
pany or any of its subsidiaries;

(2) Any purchase, sale or transfer of a
material amount of assets of the sub-
ject company or any of its subsidiaries;

(3) Any material change in the
present dividend rate or policy, or in-
debtedness or capitalization of the sub-
ject company;

(4) Any change in the present board
of directors or management of the sub-
ject company, including, but not lim-
ited to, any plans or proposals to
change the number or the term of di-
rectors or to fill any existing vacancies
on the board or to change any material
term of the employment contract of
any executive officer;

(5) Any other material change in the
subject company’s corporate structure
or business, including, if the subject
company is a registered closed-end in-
vestment company, any plans or pro-
posals to make any changes in its in-
vestment policy for which a vote would
be required by Section 13 of the Invest-
ment Company Act of 1940 (15 U.S.C.
80a–13);

(6) Any class of equity securities of
the subject company to be delisted
from a national securities exchange or
cease to be authorized to be quoted in
an automated quotations system oper-
ated by a national securities associa-
tion;

(7) Any class of equity securities of
the subject company becoming eligible
for termination of registration under
section 12(g)(4) of the Act (15 U.S.C.
78l);

(8) The suspension of the subject
company’s obligation to file reports
under Section 15(d) of the Act (15
U.S.C. 78o);

(9) The acquisition by any person of
additional securities of the subject
company, or the disposition of securi-
ties of the subject company; or (10) Any
changes in the subject company’s char-
ter, bylaws or other governing instru-
ments or other actions that could im-
pede the acquisition of control of the
subject company.
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(d) Subject company negotiations. If the
filing person is the subject company:

(1) State whether or not that person
is undertaking or engaged in any nego-
tiations in response to the tender offer
that relate to:

(i) A tender offer or other acquisition
of the subject company’s securities by
the filing person, any of its subsidi-
aries, or any other person; or

(ii) Any of the matters referred to in
paragraphs (c)(1) through (c)(3) of this
section; and

(2) Describe any transaction, board
resolution, agreement in principle, or
signed contract that is entered into in
response to the tender offer that re-
lates to one or more of the matters re-
ferred to in paragraph (d)(1) of this sec-
tion.

Instruction to Item 1006(d)(1)
If an agreement in principle has not been

reached at the time of filing, no disclosure
under paragraph (d)(1) of this section is re-
quired of the possible terms of or the parties
to the transaction if in the opinion of the
board of directors of the subject company
disclosure would jeopardize continuation of
the negotiations. In that case, disclosure in-
dicating that negotiations are being under-
taken or are underway and are in the pre-
liminary stages is sufficient.

§ 229.1007 (Item 1007) Source and
amount of funds or other consider-
ation.

(a) Source of funds. State the specific
sources and total amount of funds or
other consideration to be used in the
transaction. If the transaction involves
a tender offer, disclose the amount of
funds or other consideration required
to purchase the maximum amount of
securities sought in the offer.

(b) Conditions. State any material
conditions to the financing discussed in
response to paragraph (a) of this sec-
tion. Disclose any alternative financ-
ing arrangements or alternative fi-
nancing plans in the event the primary
financing plans fall through. If none, so
state.

(c) Expenses. Furnish a reasonably
itemized statement of all expenses in-
curred or estimated to be incurred in
connection with the transaction in-
cluding, but not limited to, filing,
legal, accounting and appraisal fees,
solicitation expenses and printing costs
and state whether or not the subject

company has paid or will be responsible
for paying any or all expenses.

(d) Borrowed funds. If all or any part
of the funds or other consideration re-
quired is, or is expected, to be bor-
rowed, directly or indirectly, for the
purpose of the transaction:

(1) Provide a summary of each loan
agreement or arrangement containing
the identity of the parties, the term,
the collateral, the stated and effective
interest rates, and any other material
terms or conditions of the loan; and

(2) Briefly describe any plans or ar-
rangements to finance or repay the
loan, or, if no plans or arrangements
have been made, so state.

Instruction to Item 1007(d):
If the transaction is a third-party tender

offer and the source of all or any part of the
funds used in the transaction is to come
from a loan made in the ordinary course of
business by a bank as defined by section
3(a)(6) of the Act (15 U.S.C. 78c), the name of
the bank will not be made available to the
public if the filing person so requests in writ-
ing and files the request, naming the bank,
with the Secretary of the Commission.

§ 229.1008 (Item 1008) Interest in secu-
rities of the subject company.

(a) Securities ownership. State the ag-
gregate number and percentage of sub-
ject securities that are beneficially
owned by each person named in re-
sponse to Item 1003 of Regulation M–A
(§ 229.1003) and by each associate and
majority-owned subsidiary of those
persons. Give the name and address of
any associate or subsidiary.

Instructions to Item 1008(a)
1. For purposes of this section, beneficial

ownership is determined in accordance with
Rule 13d–3 (§ 240.13d–3 of this chapter) under
the Exchange Act. Identify the shares that
the person has a right to acquire.

2. The information required by this section
may be based on the number of outstanding
securities disclosed in the subject company’s
most recently available filing with the Com-
mission, unless the filing person has more
current information.

3. The information required by this section
with respect to officers, directors and associ-
ates of the subject company must be given to
the extent known after making reasonable
inquiry.

(b) Securities transactions. Describe
any transaction in the subject securi-
ties during the past 60 days. The de-
scription of transactions required must
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include, but not necessarily be limited
to:

(1) The identity of the persons speci-
fied in the Instruction to this section
who effected the transaction;

(2) The date of the transaction;
(3) The amount of securities involved;
(4) The price per share; and
(5) Where and how the transaction

was effected.

Instructions to Item 1008(b)
1. Provide the required transaction infor-

mation for the following persons:
(a) The filing person (for all schedules);
(b) Any person named in Instruction C of

the schedule and any associate or majority-
owned subsidiary of the issuer or filing per-
son (for all schedules except Schedule 14D–9
(§ 240.14d–101 of this chapter));

(c) Any executive officer, director, affiliate
or subsidiary of the filing person (for Sched-
ule 14D–9 (§ 240.14d–101 of this chapter);

(d) The issuer and any executive officer or
director of any subsidiary of the issuer or fil-
ing person (for an issuer tender offer on
Schedule TO (§ 240.14d–100 of this chapter));
and

(e) The issuer and any pension, profit-shar-
ing or similar plan of the issuer or affiliate
filing the schedule (for a going-private trans-
action on Schedule 13E–3 (§ 240.13e–100 of this
chapter)).

2. Provide the information required by this
Item if it is available to the filing person at
the time the statement is initially filed with
the Commission. If the information is not
initially available, it must be obtained and
filed with the Commission promptly, but in
no event later than three business days after
the date of the initial filing, and if material,
disclosed in a manner reasonably designed to
inform security holders. The procedure spec-
ified by this instruction is provided to main-
tain the confidentiality of information in
order to avoid possible misuse of inside in-
formation.

§ 229.1009 (Item 1009) Persons/assets,
retained, employed, compensated or
used.

(a) Solicitations or recommendations.
Identify all persons and classes of per-
sons that are directly or indirectly em-
ployed, retained, or to be compensated
to make solicitations or recommenda-
tions in connection with the trans-
action. Provide a summary of all mate-
rial terms of employment, retainer or
other arrangement for compensation.

(b) Employees and corporate assets.
Identify any officer, class of employees
or corporate assets of the subject com-
pany that has been or will be employed

or used by the filing person in connec-
tion with the transaction. Describe the
purpose for their employment or use.

Instruction to Item 1009(b):
Provide all information required by this

Item except for the information required by
paragraph (a) of this section and Item 1007 of
Regulation M–A (§ 229.1007).

§ 229.1010 (Item 1010) Financial state-
ments.

(a) Financial information. Furnish the
following financial information:

(1) Audited financial statements for
the two fiscal years required to be filed
with the company’s most recent annual
report under sections 13 and 15(d) of the
Exchange Act (15 U.S.C. 78m; 15 U.S.C.
78o);

(2) Unaudited balance sheets, com-
parative year-to-date income state-
ments and related earnings per share
data, statements of cash flows, and
comprehensive income required to be
included in the company’s most recent
quarterly report filed under the Ex-
change Act;

(3) Ratio of earnings to fixed charges,
computed in a manner consistent with
Item 503(d) of Regulation S–K
(§ 229.503(d)), for the two most recent
fiscal years and the interim periods
provided under paragraph (a)(2) of this
section; and

(4) Book value per share as of the
date of the most recent balance sheet
presented.

(b) Pro forma information. If material,
furnish pro forma information dis-
closing the effect of the transaction on:

(1) The company’s balance sheet as of
the date of the most recent balance
sheet presented under paragraph (a) of
this section;

(2) The company’s statement of in-
come, earnings per share, and ratio of
earnings to fixed charges for the most
recent fiscal year and the latest in-
terim period provided under paragraph
(a)(2) of this section; and

(3) The company’s book value per
share as of the date of the most recent
balance sheet presented under para-
graph (a) of this section.

(c) Summary information. Furnish a
fair and adequate summary of the in-
formation specified in paragraphs (a)
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and (b) of this section for the same pe-
riods specified. A fair and adequate
summary includes:

(1) The summarized financial infor-
mation specified in § 210.1–02(bb)(1) of
this chapter;

(2) Income per common share from
continuing operations (basic and di-
luted, if applicable);

(3) Net income per common share
(basic and diluted, if applicable);

(4) Ratio of earnings to fixed charges,
computed in a manner consistent with
Item 503(d) of Regulation S–K
(§ 229.503(d));

(5) Book value per share as of the
date of the most recent balance sheet;
and

(6) If material, pro forma data for the
summarized financial information
specified in paragraphs (c)(1) through
(c)(5) of this section disclosing the ef-
fect of the transaction.

§ 229.1011 (Item 1011) Additional infor-
mation.

(a) Agreements, regulatory requirements
and legal proceedings. If material to a
security holder’s decision whether to
sell, tender or hold the securities
sought in the tender offer, furnish the
following information:

(1) Any present or proposed material
agreement, arrangement, under-
standing or relationship between the
offeror or any of its executive officers,
directors, controlling persons or sub-
sidiaries and the subject company or
any of its executive officers, directors,
controlling persons or subsidiaries
(other than any agreement, arrange-
ment or understanding disclosed under
any other sections of Regulation M–A
(§§ 229.1000 through 229.1016));

Instruction to paragraph (a)(1):
In an issuer tender offer disclose any mate-

rial agreement, arrangement, understanding
or relationship between the offeror and any
of its executive officers, directors, control-
ling persons or subsidiaries.

(2) To the extent known by the offer-
or after reasonable investigation, the
applicable regulatory requirements
which must be complied with or ap-
provals which must be obtained in con-
nection with the tender offer;

(3) The applicability of any anti-trust
laws;

(4) The applicability of margin re-
quirements under section 7 of the Act
(15 U.S.C. 78g) and the applicable regu-
lations; and

(5) Any material pending legal pro-
ceedings relating to the tender offer,
including the name and location of the
court or agency in which the pro-
ceedings are pending, the date insti-
tuted, the principal parties, and a brief
summary of the proceedings and the re-
lief sought.

Instruction to Item 1011(a)(5):
A copy of any document relating to a

major development (such as pleadings, an
answer, complaint, temporary restraining
order, injunction, opinion, judgment or
order) in a material pending legal proceeding
must be furnished promptly to the Commis-
sion staff on a supplemental basis.

(b) Other material information. Furnish
such additional material information,
if any, as may be necessary to make
the required statements, in light of the
circumstances under which they are
made, not materially misleading.

§ 229.1012 (Item 1012) The solicitation
or recommendation.

(a) Solicitation or recommendation.
State the nature of the solicitation or
the recommendation. If this statement
relates to a recommendation, state
whether the filing person is advising
holders of the subject securities to ac-
cept or reject the tender offer or to
take other action with respect to the
tender offer and, if so, describe the
other action recommended. If the filing
person is the subject company and is
not making a recommendation, state
whether the subject company is ex-
pressing no opinion and is remaining
neutral toward the tender offer or is
unable to take a position with respect
to the tender offer.

(b) Reasons. State the reasons for the
position (including the inability to
take a position) stated in paragraph (a)
of this section. Conclusory statements
such as ‘‘The tender offer is in the best
interests of shareholders’’ are not con-
sidered sufficient disclosure.

(c) Intent to tender. To the extent
known by the filing person after mak-
ing reasonable inquiry, state whether
the filing person or any executive offi-
cer, director, affiliate or subsidiary of
the filing person currently intends to
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tender, sell or hold the subject securi-
ties that are held of record or bene-
ficially owned by that person.

(d) Intent to tender or vote in a going-
private transaction. To the extent
known by the filing person after mak-
ing reasonable inquiry, state whether
or not any executive officer, director or
affiliate of the issuer (or any person
specified in Instruction C to the sched-
ule) currently intends to tender or sell
subject securities owned or held by
that person and/or how each person
currently intends to vote subject secu-
rities, including any securities the per-
son has proxy authority for. State the
reasons for the intended action.

Instruction to Item 1012(d):
Provide the information required by this

section if it is available to the filing person
at the time the statement is initially filed
with the Commission. If the information is
not available, it must be filed with the Com-
mission promptly, but in no event later than
three business days after the date of the ini-
tial filing, and if material, disclosed in a
manner reasonably designed to inform secu-
rity holders.

(e) Recommendations of others. To the
extent known by the filing person after
making reasonable inquiry, state
whether or not any person specified in
paragraph (d) of this section has made
a recommendation either in support of
or opposed to the transaction and the
reasons for the recommendation.

§ 229.1013 (Item 1013) Purposes, alter-
natives, reasons and effects in a
going-private transaction.

(a) Purposes. State the purposes for
the Rule 13e–3 transaction.

(b) Alternatives. If the subject com-
pany or affiliate considered alternative
means to accomplish the stated pur-
poses, briefly describe the alternatives
and state the reasons for their rejec-
tion.

(c) Reasons. State the reasons for the
structure of the Rule 13e–3 transaction
and for undertaking the transaction at
this time.

(d) Effects. Describe the effects of the
Rule 13e–3 transaction on the subject
company, its affiliates and unaffiliated
security holders, including the federal
tax consequences of the transaction.

Instructions to Item 1013:

1. Conclusory statements will not be con-
sidered sufficient disclosure in response to
this section.

2. The description required by paragraph
(d) of this section must include a reasonably
detailed discussion of both the benefits and
detriments of the Rule 13e–3 transaction to
the subject company, its affiliates and unaf-
filiated security holders. The benefits and
detriments of the Rule 13e–3 transaction
must be quantified to the extent practicable.

3. If this statement is filed by an affiliate
of the subject company, the description re-
quired by paragraph (d) of this section must
include, but not be limited to, the effect of
the Rule 13e–3 transaction on the affiliate’s
interest in the net book value and net earn-
ings of the subject company in terms of both
dollar amounts and percentages.

§ 229.1014 (Item 1014) Fairness of the
going-private transaction.

(a) Fairness. State whether the sub-
ject company or affiliate filing the
statement reasonably believes that the
Rule 13e–3 transaction is fair or unfair
to unaffiliated security holders. If any
director dissented to or abstained from
voting on the Rule 13e–3 transaction,
identify the director, and indicate, if
known, after making reasonable in-
quiry, the reasons for the dissent or ab-
stention.

(b) Factors considered in determining
fairness. Discuss in reasonable detail
the material factors upon which the be-
lief stated in paragraph (a) of this sec-
tion is based and, to the extent prac-
ticable, the weight assigned to each
factor. The discussion must include an
analysis of the extent, if any, to which
the filing person’s beliefs are based on
the factors described in Instruction 2 of
this section, paragraphs (c), (d) and (e)
of this section and Item 1015 of Regula-
tion M–A (§ 229.1015).

(c) Approval of security holders. State
whether or not the transaction is
structured so that approval of at least
a majority of unaffiliated security
holders is required.

(d) Unaffiliated representative. State
whether or not a majority of directors
who are not employees of the subject
company has retained an unaffiliated
representative to act solely on behalf
of unaffiliated security holders for pur-
poses of negotiating the terms of the
Rule 13e–3 transaction and/or preparing
a report concerning the fairness of the
transaction.
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(e) Approval of directors. State wheth-
er or not the Rule 13e–3 transaction
was approved by a majority of the di-
rectors of the subject company who are
not employees of the subject company.

(f) Other offers. If any offer of the
type described in paragraph (viii) of In-
struction 2 to this section has been re-
ceived, describe the offer and state the
reasons for its rejection.

Instructions to Item 1014:
1. A statement that the issuer or affiliate

has no reasonable belief as to the fairness of
the Rule 13e–3 transaction to unaffiliated se-
curity holders will not be considered suffi-
cient disclosure in response to paragraph (a)
of this section.

2. The factors that are important in deter-
mining the fairness of a transaction to unaf-
filiated security holders and the weight, if
any, that should be given to them in a par-
ticular context will vary. Normally such fac-
tors will include, among others, those re-
ferred to in paragraphs (c), (d) and (e) of this
section and whether the consideration of-
fered to unaffiliated security holders con-
stitutes fair value in relation to:

(i) Current market prices;
(ii) Historical market prices;
(iii) Net book value;
(iv) Going concern value;
(v) Liquidation value;
(vi) Purchase prices paid in previous pur-

chases disclosed in response to Item 1002(f) of
Regulation M–A (§ 229.1002(f));

(vii) Any report, opinion, or appraisal de-
scribed in Item 1015 of Regulation M–A
(§ 229.1015); and

(viii) Firm offers of which the subject com-
pany or affiliate is aware made by any unaf-
filiated person, other than the filing persons,
during the past two years for:

(A) The merger or consolidation of the sub-
ject company with or into another company,
or vice versa;

(B) The sale or other transfer of all or any
substantial part of the assets of the subject
company; or

(C) A purchase of the subject company’s se-
curities that would enable the holder to ex-
ercise control of the subject company.

3. Conclusory statements, such as ‘‘The
Rule 13e–3 transaction is fair to unaffiliated
security holders in relation to net book
value, going concern value and future pros-
pects of the issuer’’ will not be considered
sufficient disclosure in response to para-
graph (b) of this section.

§ 229.1015 (Item 1015) Reports, opin-
ions, appraisals and negotiations.

(a) Report, opinion or appraisal. State
whether or not the subject company or
affiliate has received any report, opin-

ion (other than an opinion of counsel)
or appraisal from an outside party that
is materially related to the Rule 13e–3
transaction, including, but not limited
to: Any report, opinion or appraisal re-
lating to the consideration or the fair-
ness of the consideration to be offered
to security holders or the fairness of
the transaction to the issuer or affil-
iate or to security holders who are not
affiliates.

(b) Preparer and summary of the report,
opinion or appraisal. For each report,
opinion or appraisal described in re-
sponse to paragraph (a) of this section
or any negotiation or report described
in response to Item 1014(d) of Regula-
tion M–A (§ 229.1014) or Item 14(b)(6) of
Schedule 14A (§ 240.14a–101 of this chap-
ter) concerning the terms of the trans-
action:

(1) Identify the outside party and/or
unaffiliated representative;

(2) Briefly describe the qualifications
of the outside party and/or unaffiliated
representative;

(3) Describe the method of selection
of the outside party and/or unaffiliated
representative;

(4) Describe any material relation-
ship that existed during the past two
years or is mutually understood to be
contemplated and any compensation
received or to be received as a result of
the relationship between:

(i) The outside party, its affiliates,
and/or unaffiliated representative; and

(ii) The subject company or its affili-
ates;

(5) If the report, opinion or appraisal
relates to the fairness of the consider-
ation, state whether the subject com-
pany or affiliate determined the
amount of consideration to be paid or
whether the outside party rec-
ommended the amount of consideration
to be paid; and

(6) Furnish a summary concerning
the negotiation, report, opinion or ap-
praisal. The summary must include,
but need not be limited to, the proce-
dures followed; the findings and rec-
ommendations; the bases for and meth-
ods of arriving at such findings and
recommendations; instructions re-
ceived from the subject company or af-
filiate; and any limitation imposed by
the subject company or affiliate on the
scope of the investigation.
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Instruction to Item 1015(b):
The information called for by paragraphs

(b)(1), (2) and (3) of this section must be
given with respect to the firm that provides
the report, opinion or appraisal rather than
the employees of the firm that prepared the
report.

(c) Availability of documents. Furnish
a statement to the effect that the re-
port, opinion or appraisal will be made
available for inspection and copying at
the principal executive offices of the
subject company or affiliate during its
regular business hours by any inter-
ested equity security holder of the sub-
ject company or representative who
has been so designated in writing. This
statement also may provide that a
copy of the report, opinion or appraisal
will be transmitted by the subject com-
pany or affiliate to any interested eq-
uity security holder of the subject
company or representative who has
been so designated in writing upon
written request and at the expense of
the requesting security holder.

§ 229.1016 (Item 1016) Exhibits.

File as an exhibit to the schedule:
(a) Any disclosure materials fur-

nished to security holders by or on be-
half of the filing person, including:

(1) Tender offer materials (including
transmittal letter);

(2) Solicitation or recommendation
(including those referred to in Item
1012 of Regulation M–A (§ 229.1012));

(3) Going-private disclosure docu-
ment;

(4) Prospectus used in connection
with an exchange offer where securities
are registered under the Securities Act
of 1933; and

(5) Any other disclosure materials;

(b) Any loan agreement referred to in
response to Item 1007(d) of Regulation
M–A (§ 229.1007(d));

Instruction to Item 1016(b):
If the filing relates to a third-party tender

offer and a request is made under Item
1007(d) of Regulation M–A (§ 229.1007(d)), the
identity of the bank providing financing may
be omitted from the loan agreement filed as
an exhibit.

(c) Any report, opinion or appraisal
referred to in response to Item 1014(d)
or Item 1015 of Regulation M–A
(§ 229.1014(d) or § 229.1015);

(d) Any document setting forth the
terms of any agreement, arrangement,
understanding or relationship referred
to in response to Item 1005(e) or Item
1011(a)(1) of Regulation M–A
(§ 229.1005(e) or § 229.1011(a)(1));

(e) Any agreement, arrangement or
understanding referred to in response
to § 229.1005(d), or the pertinent por-
tions of any proxy statement, report or
other communication containing the
disclosure required by Item 1005(d) of
Regulation M–A (§ 229.1005(d));

(f) A detailed statement describing
security holders’ appraisal rights and
the procedures for exercising those ap-
praisal rights referred to in response to
Item 1004(d) of Regulation M–A
(§ 229.1004(d));

(g) Any written instruction, form or
other material that is furnished to per-
sons making an oral solicitation or rec-
ommendation by or on behalf of the fil-
ing person for their use directly or in-
directly in connection with the trans-
action; and

(h) Any written opinion prepared by
legal counsel at the filing person’s re-
quest and communicated to the filing
person pertaining to the tax con-
sequences of the transaction.

EXHIBIT TABLE TO ITEM 1016 OF REGULATION M–A

13E–3 TO 14D–9

Disclosure Material ........................................................................................................ X X X
Loan Agreement ............................................................................................................ X X ....................
Report, Opinion or Appraisal ......................................................................................... X .................... ....................
Contracts, Arrangements or Understandings ................................................................ X X X
Statement re: Appraisal Rights ..................................................................................... X .................... ....................
Oral Solicitation Materials ............................................................................................. X X X
Tax Opinion .................... X ....................
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PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT
OF 1933

GENERAL

Sec.
230.100 Definitions of terms used in the

rules and regulations.
230.110 Business hours of the Commission.
230.111 Payment of fees.
230.120 Inspection of registration state-

ments.
230.122 Nondisclosure of information ob-

tained in the course of examinations and
investigations.

230.130 Definition of ‘‘rules and regulations’’
as used in certain sections of the Act.

230.131 Definition of security issued under
governmental obligations.

230.132 Definition of ‘‘common trust fund’’
as used in section 3(a)(2) of the Act.

230.133 Definition for purposes of section 5
of the Act, of ‘‘sale’’, ‘‘offer’’, ‘‘offer to
sell’’, and ‘‘offer for sale’’’’.

230.134 Communications not deemed a pro-
spectus.

230.134a Options material not deemed a pro-
spectus.

230.134b Statements of additional informa-
tion.

230.135 Notice of proposed registered offer-
ings.

230.135a Generic advertising.
230.135b Materials not deemed an offer to

sell or offer to buy.
230.135c Notice of certain proposed offer-

ings.
230.135d [Reserved]
230.135e Offshore press conferences, meet-

ings with issuer representatives con-
ducted offshore, and press-related mate-
rials released offshore.

230.136 Definition of certain terms in rela-
tion to assessable stock.

230.137 Definition of ‘‘offers’’, ‘‘partici-
pates’’, or ‘‘participation’’ in section
2(11) in relation to certain publications
by persons independent of participants in
a distribution.

230.138 Definition of ‘‘offer for sale’’ and
‘‘offer to sell’’ in sections 2(10) and 5(c) in
relation to certain publications.

230.139 Definition of ‘‘offer for sale’’ and
‘‘offer to sell’’ in sections 2(10) and 5(c) in
relation to certain publications.

230.140 Definition of ‘‘distribution’’ in sec-
tion 2(11) for certain transactions.

230.141 Definition of ‘‘commission from an
underwriter or dealer not in excess of the
usual and customary distributors’ or
sellers’ commissions’’ in section 2(11), for
certain transactions.

230.142 Definition of ‘‘participates’’ and
‘‘participation’’, as used in section 2(11),
in relation to certain transactions.

230.143 Definition of ‘‘has purchased’’, ‘‘sells
for’’, ‘‘participates’’, and ‘‘participa-
tion’’, as used in section 2(11), in relation
to certain transactions of foreign govern-
ments for war purposes.

230.144 Persons deemed not to be engaged in
a distribution and therefore not under-
writers.

230.144A Private resales of securities to in-
stitutions.

230.145 Reclassification of securities, merg-
ers, consolidations and acquisitions of
assets.

230.146 Rules under section 18 of the Act.
230.147 ‘‘Part of an issue’’, ‘‘person resi-

dent’’, and ‘‘doing business within’’ for
purposes of section 3(a)(11).

230.148 [Reserved]
230.149 Definition of ‘‘exchanged’’ in section

3(a)(9), for certain transactions.
230.150 Definition of ‘‘commission or other

remuneration’’ in section 3(a)(9), for cer-
tain transactions.

230.151 Safe harbor definition of certain
‘‘annuity contracts or optional annuity
contracts’’ within the meaning of section
3(a)(8).

230.152 Definition of ‘‘transactions by an
issuer not involving any public offering’’
in section 4(2), for certain transactions.

230.152a Offer or sale of certain fractional
interests.

230.153 Definition of ‘‘preceded by a pro-
spectus’’, as used in section 5(b)(2), in re-
lation to certain transactions.

230.153a Definition of ‘‘preceded by a pro-
spectus’’ as used in section 5(b)(2) of the
Act, in relation to certain transactions
requiring approval of security holders.

230.153b Definition of ‘‘preceded by a pro-
spectus’’, as used in section 5(b)(2), in
connection with certain transactions in
standardized options.

230.154 Delivery of prospectuses to investors
at the same address.

230.155 Integration of abandoned offerings.
230.156 Investment company sales lit-

erature.
230.157 Small entities under the Securities

Act for purposes of the Regulatory Flexi-
bility Act.

230.158 Definitions of certain terms in the
last paragraph of section 11(a).

230.160 Registered investment company ex-
emption from Section 101(c)(1) of the
Electronic Signatures in Global and Na-
tional Commerce Act.

230.161 Amendments to rules and regula-
tions governing exemptions.

230.162 Submission of tenders in registered
exchange offers.

230.165 Offers made in connection with a
business combination transaction.

230.166 Exemption from section 5(c) for cer-
tain communications in connection with
business combination transactions.
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230.170 Prohibition of use of certain finan-
cial statements.

230.171 Disclosure detrimental to the na-
tional defense or foreign policy.

230.174 Delivery of prospectus by dealers;
exemptions under section 4(3) of the Act.

230.175 Liability for certain statements by
issuers.

230.176 Circumstances affecting the deter-
mination of what constitutes reasonable
investigation and reasonable grounds for
belief under section 11 of the Securities
Act.

230.180 Exemption from registration of in-
terests and participations issued in con-
nection with certain H.R. 10 plans.

230.215 Accredited investor.

REGULATION A–R—SPECIAL EXEMPTIONS

230.236 Exemption of shares offered in con-
nection with certain transactions.

230.237 Exemption for offers and sales to
certain Canadian tax-deferred retirement
savings accounts.

REGULATION A—CONDITIONAL SMALL ISSUES
EXEMPTION

230.251 Scope of exemption.
230.252 Offering statement.
230.253 Offering circular.
230.254 Solicitation of interest document for

use prior to an offering statement.
230.255 Preliminary Offering Circulars.
230.256 Filing of sales material.
230.257 Reports of sales and use of proceeds.
230.258 Suspension of the exemption.
230.259 Withdrawal or abandonment of offer-

ing statements.
230.260 Insignificant deviations from a term,

condition or requirement of Regulation
A.

230.261 Definitions.
230.262 Disqualification provisions.
230.263 Consent to Service of Process.
230.300–230.346 [Reserved]

REGULATION C—REGISTRATION

230.400 Application of §§ 230.400 to 230.494, in-
clusive.

GENERAL REQUIREMENTS

230.401 Requirements as to proper form.
230.402 Number of copies; binding; signa-

tures.
230.403 Requirements as to paper, printing,

language and pagination.
230.404 Preparation of registration state-

ment.
230.405 Definitions of terms.
230.406 Confidential treatment of informa-

tion filed with the Commission.
230.408 Additional information.
230.409 Information unknown or not reason-

ably available.
230.410 Disclaimer of control.
230.411 Incorporation by reference.

230.412 Modified or superseded documents.
230.413 Registration of additional securities.
230.414 Registration by certain successor

issuers.
230.415 Delayed or continuous offering and

sale of securities.
230.416 Securities to be issued as a result of

stock splits, stock dividends and anti-di-
lution provisions and interests to be
issued pursuant to certain employee ben-
efit plans.

230.417 Date of financial statements.
230.418 Supplemental information.
230.419 Offerings by blank check companies.

FORM AND CONTENT OF PROSPECTUSES

230.420 Legibility of prospectus.
230.421 Presentation of information in

prospectuses.
230.423 Date of prospectuses.
230.424 Filing of prospectuses; number of

copies.
230.425 Filing of certain prospectuses and

communications under § 230.135 in con-
nection with business combination trans-
actions.

230.427 Contents of prospectus used after
nine months.

230.428 Documents constituting a section
10(a) prospectus for Form S–8 registra-
tion statement; requirements relating to
offerings of securities registered on Form
S–8.

230.429 Prospectus relating to several reg-
istration statements.

230.430 Prospectus for use prior to effective
date.

230.430A Prospectus in a registration state-
ment at the time of effectiveness.

230.431 Summary prospectuses.
230.432 Additional information required to

be included in prospectuses relating to
tender offers.

230.434 Prospectus delivery requirements in
firm commitment underwritten offerings
of securities for cash.

WRITTEN CONSENTS

230.436 Consents required in special cases.
230.437 Application to dispense with con-

sent.
230.438 Consents of persons about to become

directors.
230.439 Consent to use of material incor-

porated by reference.
230.445–30.447 [Reserved]

FILING; FEES; EFFECTIVE DATE

230.455 Place of filing.
230.456 Date of filing.
230.457 Computation of fee.
230.459 Calculation of effective date.
230.460 Distribution of preliminary pro-

spectus.
230.461 Acceleration of effective date.
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230.462 Immediate effectiveness of certain
registration statements and post-effec-
tive amendments.

230.463 Report of offering of securities and
use of proceeds therefrom.

230.464 Effective date of post-effective
amendments to registration statements
filed on Form S–8 and on certain Forms
S–3, S–4, F–2 and F–3.

230.466 Effective date of certain registration
statements on Form F–6.

230.467 Effectiveness of registration state-
ments and post-effective amendments
thereto made on Forms F–7, F–8, F–9, F–
10 and F–80.

AMENDMENTS; WITHDRAWALS

230.470 Formal requirements for amend-
ments.

230.471 Signatures to amendments.
230.472 Filing of amendments; number of

copies.
230.473 Delaying amendments.
230.474 Date of filing of amendments.
230.475 Amendment filed with consent of

Commission.
230.475a Certain pre-effective amendments

deemed filed with the consent of the
Commission.

230.476 Amendment filed pursuant to order
of Commission.

230.477 Withdrawal of registration state-
ment or amendment.

230.478 Powers to amend or withdraw reg-
istration statement.

230.479 Procedure with respect to abandoned
registration statements and post-effec-
tive amendments.

INVESTMENT COMPANIES; BUSINESS
DEVELOPMENT COMPANIES

230.480 Title of securities.
230.481 Information required in

prospectuses.
230.482 Advertising by an investment com-

pany as satisfying requirements of sec-
tion 10.

230.483 Exhibits for certain registration
statements.

230.484 Undertaking required in certain reg-
istration statements.

230.485 Effective date of post-effective
amendments filed by certain registered
investment companies.

230.486 Effective date of post-effective
amendments and registration statements
filed by certain closed-end management
investment companies.

230.487 Effectiveness of registration state-
ments filed by certain unit investment
trusts.

230.488 Effective date of registration state-
ments relating to securities to be issued
in certain business combination trans-
actions.

230.489 Filing of form by foreign banks and
insurance companies and certain of their

holding companies and finance subsidi-
aries.

REGISTRATION BY FOREIGN GOVERNMENTS OR
POLITICAL SUBDIVISIONS THEREOF

230.490 Information to be furnished under
paragraph (3) of Schedule B.

230.491 Information to be furnished under
paragraph (6) of Schedule B.

230.492 Omissions from prospectuses.
230.493 Filing of opinions of counsel.
230.494 Newspaper prospectuses.
230.495 Preparation of registration state-

ment.
230.496 Contents of prospectus and state-

ment of additional information used
after nine months.

230.497 Filing of investment company
prospectuses—number of copies.

230.498 Profiles for certain open-end man-
agement investment companies.

REGULATION D—RULES GOVERNING THE LIM-
ITED OFFER AND SALE OF SECURITIES WITH-
OUT REGISTRATION UNDER THE SECURITIES
ACT OF 1933

230.501 Definitions and terms used in Regu-
lation D.

230.502 General conditions to be met.
230.503 Filing of notice of sales.
230.504 Exemption for limited offerings and

sales of securities not exceeding
$1,000,000.

230.505 Exemption for limited offers and
sales of securities not exceeding
$5,000,000.

230.506 Exemption for limited offers and
sales without regard to dollar amount of
offering.

230.507 Disqualifying provision relating to
exemptions under §§ 230.504, 230.505 and
230.506.

230.508 Insignificant deviations from a term,
condition or requirement of Regulation
D.

REGULATION E—EXEMPTION FOR SECURITIES
OF SMALL BUSINESS INVESTMENT COMPANIES

230.601 Definitions of terms used in §§ 230.601
to 230.610a.

230.602 Securities exempted.
230.603 Amount of securities exempted.
230.604 Filing of notification on Form 1–E.
230.605 Filing and use of the offering cir-

cular.
230.606 Offering not in excess of $100,000.
230.607 Sales material to be filed.
230.608 Prohibition of certain statements.
230.609 Reports of sales hereunder.
230.610 Suspension of exemption.
230.610a Schedule A: Contents of offering

circular for small business investment
companies; Schedule B: Contents of of-
fering circular for business development
companies.

230.651—230.656 [Reserved]
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230.701 Exemption for offers and sales of se-
curities pursuant to certain compen-
satory benefit plans and contracts relat-
ing to compensation.

230.702(T)–230.703(T) [Reserved]

EXEMPTIONS FOR CROSS-BORDER RIGHTS OFFER-
INGS, EXCHANGE OFFERS AND BUSINESS COM-
BINATIONS

§ 230.800 Definitions for §§ 230.800, 230.801, and
230.802.

§ 230.801 Exemption in connection with a
rights offering.

§ 230.802 Exemption for offerings in connec-
tion with an exchange offer or business
combination for the securities of foreign
private issuers.

REGULATION S—RULES GOVERNING OFFERS
AND SALES MADE OUTSIDE THE UNITED
STATES WITHOUT REGISTRATION UNDER THE
SECURITIES ACT OF 1933

PRELIMINARY NOTES

§ 230.901 General statement.
§ 230.902 Definitions.
§ 230.903 Offers or sales of securities by the

issuer, a distributor, any of their respec-
tive affiliates, or any person acting on
behalf of any of the foregoing; conditions
relating to specific securities.

§ 230.904 Offshore resales.
§ 230.905 Resale limitations.

REGULATION CE—COORDINATED EXEMPTIONS
FOR CERTAIN ISSUES OF SECURITIES EXEMPT
UNDER STATE LAW

§ 230.1001 Exemption for transactions ex-
empt from qualification under § 25102(n)
of the California Corporations Code.

AUTHORITY: 15 U.S.C. 77b, 77c, 77d, 77f, 77g,
77h, 77j, 77r, 77sss, 77z–3, 78c, 78d, 78l, 78m,
78n, 78o, 78t, 78w, 78ll(d), 78mm, 79t, 80a–8,
80a–24, 80a–28, 80a–29, 80a–30, and 80a–37, un-
less otherwise noted.
Section 230.151 is also issued under 15 U.S.C.
77s(a).

Section 230.160 is also issued under Section
104(d) of the Electronic Signatures Act.

Sections 230.400 to 230.499 issued under 15
U.S.C. 77f, 77h, 77j, 77s, unless otherwise
noted.

Section 230.473 is also issued under 15
U.S.C. 79(t).

Section 230.502 is also issued under 15
U.S.C. 80a–8, 80a–29, 80a–30.

EFFECTIVE DATE NOTE: At 66 FR 9017, Feb.
5, 2001, the general authority citation of part
230 was revised, effective April 16, 2001. For
the convenience of the user, the revised text
is set forth as follows:

AUTHORITY: 15 U.S.C. 77b, 77c, 77d, 77f, 77g,
77h, 77j, 77r, 77sss, 77z–3, 78c, 78d, 78l, 78m,
78n, 78o, 78t, 78w, 78ll(d), 78mm, 79t, 80a–8,

80a–24, 80a–28, 80a–29, 80a–30, and 80a–37, un-
less otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 230 appear at 57 FR 36501, Aug. 13, 1992,
and 57 FR 47409, Oct. 16, 1992.

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE READ IN
CONJUNCTION WITH REGULATION S–T
(PART 232 OF THIS CHAPTER), WHICH
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC
FORMAT. MANY PROVISIONS RELATING
TO THE PREPARATION AND SUBMISSION
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC
FORMAT

GENERAL

NOTE: In §§ 230.100 to 230.174, the numbers to
the right of the decimal point correspond
with the respective rule numbers in general
rules and regulations adopted by the Securi-
ties and Exchange Commission under the Se-
curities Act of 1933.

CROSS REFERENCE: For regulations gov-
erning registration, see §§ 230.400—230.494.

§ 230.100 Definitions of terms used in
the rules and regulations.

(a) As used in the rules and regula-
tions prescribed in this part by the Se-
curities and Exchange Commission pur-
suant to the Securities Act of 1933, un-
less the context otherwise requires:

(1) The term Commission means the
Securities and Exchange Commission.

(2) The term Act means the Securities
Act of 1933.

(3) The term rules and regulations re-
fers to all rules and regulations adopt-
ed by the Commission pursuant to the
Act, including the forms and accom-
panying instructions thereto.

(4) The term registrant means the
issuer of securities for which a reg-
istration statement is filed.

(5) The term agent for service means
the person authorized in the registra-
tion statement to receive notices and
communications from the Commission.

(6) The term electronic filer means a
person or an entity that submits filings
electronically pursuant to Rules 101,
901, 902 or 903 of Regulation S–T
(§§ 232.101, 232.901, 232.902 or 232.903 of
this chapter, respectively).
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(7) The term electronic filing means a
document under the federal securities
laws that is transmitted or delivered to
the Commission in electronic format.

(b) Unless otherwise specifically pro-
vided, the terms used in this part shall
have the meanings defined in the act.

(c) A rule in the general rules and
regulations which defines a term with-
out express reference to the Act or to
the rules and regulations or to a por-
tion thereof defines such term for all
purposes as used both in the Act and in
the rules and regulations, unless the
context otherwise requires.

[2 FR 1076, May 26, 1937, as amended at 21 FR
7566, Oct. 3, 1956; 58 FR 14669, Mar. 18, 1993]

§ 230.110 Business hours of the Com-
mission.

(a) General. The principal office of the
Commission, at 450 Fifth Street, NW.,
Washington, DC 20549, is open each day,
except Saturdays, Sundays, and federal
holidays, from 9 a.m. to 5:30 p.m., East-
ern Standard Time or Eastern Daylight
Saving Time, whichever is currently in
effect, provided that hours for the filing
of documents pursuant to the Act or
the rules and regulations thereunder
are as set forth in paragraphs (b), (c)
and (d) of this section.

(b) Submissions made in paper or on
magnetic cartridge. Paper documents
filed with or otherwise furnished to the
Commission, as well as electronic fil-
ings and submissions on magnetic car-
tridge under cover of Form ET
(§§ 239.62, 249.445, 259.601, 269.6 and
274.401 of this chapter), may be sub-
mitted to the Commission each day,
except Saturdays, Sundays and federal
holidays, from 8 a.m. to 5:30 p.m., East-
ern Standard Time or Eastern Daylight
Saving Time, whichever is currently in
effect.

(c) Filings by direct transmission. Fil-
ings made by direct transmission may
be submitted to the Commission each
day, except Saturdays, Sundays and
federal holidays, from 8 a.m. to 10 p.m.,
Eastern Standard Time or Eastern
Daylight Saving Time, whichever is
currently in effect.

(d) Filings by facsimile. Registration
statements and post-effective amend-
ments thereto filed by facsimile trans-
mission pursuant to Rule 462(b)
(§ 230.462(b)) and Rule 455 (§ 230.455) may

be filed with the Commission each day,
except Saturdays, Sundays and federal
holidays, from 5:30 p.m. to 10 p.m.,
Eastern Standard Time or Eastern
Daylight Savings Time, whichever is
currently in effect.

[58 FR 14669, Mar. 18, 1993, as amended at 60
FR 26615, May 17, 1995; 65 FR 24799, Apr. 27,
2000]

§ 230.111 Payment of fees.

(a) All payments of fees for registra-
tion statements under the Act shall be
made in cash or by U.S. postal money
order, certified check, bank cashier’s
check, or bank money order payable to
the Securities and Exchange Commis-
sion, omitting the name or title of any
official of the Commission. In addition,
all other filing fees may be paid by per-
sonal check. There will be no refunds.

(b) Notwithstanding paragraph (a) of
this section, for registration state-
ments filed pursuant to Rule 462(b)
(§ 230.462(b)) and Rule 110(d)
(§ 230.110(d)), payment of filing fees for
the purposes of this section may be
made by:

(1) The registrant or its agent in-
structing its bank or a wire transfer
service to transmit to the Commission
the applicable filing fee by a wire
transfer of such amount from the
issuer’s account or its agent’s account
to the Commission’s account at Mellon
Bank as soon as practicable but no
later than the close of the next busi-
ness day following the filing of the reg-
istration statement; and

(2) The registrant submitting with
the registration statement at the time
of filing a certification that:

(i) The registrant or its agent has so
instructed its bank or a wire transfer
service;

(ii) The registrant or its agent will
not revoke such instructions; and

(iii) The registrant or its agent has
sufficient funds in such account to
cover the amount of such filing fee.

NOTE TO PARAGRAPH(B): Such instructions
may be sent on the date of filing the reg-
istration statement after the close of busi-
ness of such bank or wire transfer service,
provided that the registrant undertakes in
the certification sent to the Commission
with the registration statement that it will
confirm receipt of such instructions by the
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bank or wire transfer service during regular
business hours on the following business day.

[37 FR 1471, Jan. 29, 1972, as amended at 49
FR 27307, July 3, 1984; 60 FR 26615, May 17,
1995; 61 FR 49959, Sept. 24, 1996]

§ 230.120 Inspection of registration
statements.

Except for material contracts or por-
tions thereof accorded confidential
treatment pursuant to § 230.406, all reg-
istration statements are available for
public inspection, during business
hours, at the principal office of the
Commission in Washington, D.C. Elec-
tronic registration statements made
through the Electronic Data Gath-
ering, Analysis, and Retrieval system
are publicly available through the
Commission’s Web site (http://
www.sec.gov).

[61 FR 24654, May 15, 1996]

§ 230.122 Non-disclosure of informa-
tion obtained in the course of ex-
aminations and investigations.

Information or documents obtained
by officers or employees of the Com-
mission in the course of any examina-
tion or investigation pursuant to sec-
tion 8(e) or 20(a) (48 Stat. 80, 86; 15
U.S.C. 77h(e), 77t(a)) shall, unless made
a matter of public record, be deemed
confidential. Except as provided by 17
CFR 203.2, officers and employees are
hereby prohibited from making such
confidential information or documents
or any other non-public records of the
Commission available to anyone other
than a member, officer or employee of
the Commission, unless the Commis-
sion or the General Counsel, pursuant
to delegated authority, authorizes the
disclosure of such information or the
production of such documents as not
being contrary to the public interest.
Any officer or employee who is served
with a subpoena requiring the disclo-
sure of such information or the produc-
tion of such documents shall appear in
court and, unless the authorization de-
scribed in the preceding sentence shall
have been given, shall respectfully de-
cline to disclose the information or
produce the documents called for, bas-
ing his or her refusal upon this section.
Any officer or employee who is served
with such a subpoena shall promptly
advise the General Counsel of the serv-

ice of such subpoena, the nature of the
information or documents sought, and
any circumstances which may bear on
the desirability of making available
such information or documents.

(Sec. 19, 48 Stat. 85; sec. 20, 48 Stat. 86; sec.
21, 48 Stat. 899; sec. 23, 48 Stat. 901; sec. 18, 49
Stat. 831; sec. 20, 49 Stat. 833; sec. 319, 53
Stat. 1173; sec. 321, 53 Stat. 1174; sec. 38, 54
Stat. 841; sec. 42, 54 Stat. 842; sec. 209, 54
Stat. 853; sec. 211, 54 Stat. 855; sec. 1, 76 Stat.
394.

(15 U.S.C. 77s, 77t, 78u, 78w, 79r, 79t, 77sss,
77uuu, 80a–37, 80a–41, 80b–9, 89b–11, 78d–1))

[44 FR 50836, Aug. 30, 1979, as amended at 53
FR 17459, May 17, 1988; 54 FR 33501, Aug. 15,
1989]

§ 230.130 Definition of ‘‘rules and regu-
lations’’ as used in certain sections
of the Act.

The term rules and regulations as used
in sections 7, 10 (a), (c) and (d) and 19(a)
of the Act, shall include the forms for
registration of securities under the Act
and the related instructions thereto.

[21 FR 1046, Feb. 15, 1956]

§ 230.131 Definition of security issued
under governmental obligations.

(a) Any part of an obligation evi-
denced by any bond, note, debenture,
or other evidence of indebtedness
issued by any governmental unit speci-
fied in section 3(a)(2) of the Act which
is payable from payments to be made
in respect of property or money which
is or will be used, under a lease, sale, or
loan arrangement, by or for industrial
or commercial enterprise, shall be
deemed to be a separate security within
the meaning of section 2(l) of the Act,
issued by the lessee or obligor under
the lease, sale or loan arrangement.

(b) An obligation shall not be deemed
a separate security as defined in para-
graph (a) of this section if, (1) the obli-
gation is payable from the general rev-
enues of a governmental unit, specified
in section 3(a)(2) of the Act, having
other resources which may be used for
payment of the obligation, or (2) the
obligation relates to a public project or
facility owned and operated by or on
behalf of and under the control of a
governmental unit specified in such
section, or (3) the obligation relates to
a facility which is leased to and under
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the control of an industrial or commer-
cial enterprise but is a part of a public
project which, as a whole, is owned by
and under the general control of a gov-
ernmental unit specified in such sec-
tion, or an instrumentality thereof.

(c) This rule shall apply to trans-
actions of the character described in
paragraph (a) of this section only with
respect to bonds, notes, debentures or
other evidences of indebtedness sold
after December 31, 1968.

(15 U.S.C. 77w)

[33 FR 12648, Sept. 6, 1968, as amended at 35
FR 6000, Apr. 11, 1970]

§ 230.132 Definition of ‘‘common trust
fund’’ as used in section 3(a)(2) of
the Act.

The term common trust fund as used
in section 3(a)(2) of the Act (15 U.S.C.
77c(a)(2)) shall include a common trust
fund which is maintained by a bank
which is a member of an affiliated
group, as defined in section 1504(a) of
the Internal Revenue Code of 1954 (26
U.S.C. 1504(a)), and which is main-
tained exclusively for the collective in-
vestment and reinvestment of monies
contributed thereto by one or more
bank members of such affiliated group
in the capacity of trustee, executor, ad-
ministrator, or guardian, Provided
That:

(a) The common trust fund is oper-
ated in compliance with the same state
and federal regulatory requirements as
would apply if the bank maintaining
such fund and any other contributing
banks were the same entry; and

(b) The rights of persons for whose
benefit a contributing bank acts as
trustee, executor, administrator, or
guardian would not be diminished by
reason of the maintenance of such com-
mon trust fund by another bank mem-
ber of the affiliated group.

(15 U.S.C. 77s(a))

[43 FR 2392, Jan. 17, 1978]

§ 230.133 Definition for purposes of
section 5 of the Act, of ‘‘sale’’,
‘‘offer’’, ‘‘offer to sell’’, and ‘‘offer for
sale’’.

(a) For purposes only of section 5 of
the Act, no sale, offer to sell, or offer for
sale shall be deemed to be involved so
far as the stockholders of a corporation

are concerned where, pursuant to stat-
utory provisions in the state of incor-
poration or provisions contained in the
certificate of incorporation, there is
submitted to the vote of such stock-
holders a plan or agreement for a stat-
utory merger or consolidation or re-
classification of securities, or a pro-
posal for the transfer of assets of such
corporation to another person in con-
sideration of the issuance of securities
of such other person or securities of a
corporation which owns stock pos-
sessing at least 80 percent of the total
combined voting power of all classes of
stock entitled to vote and at least 80
percent of the total number of shares
of all other classes of stock of such per-
son, under such circumstances that the
vote of a required favorable majority
(1) will operate to authorize the pro-
posed transaction as far as concerns
the corporation whose stockholders are
voting (except for the taking of action
by the directors of the corporation in-
volved and for compliance with such
statutory provisions as the filing of the
plan or agreement with the appropriate
State authority), and (2) will bind all
stockholders of such corporation ex-
cept to the extent that dissenting
shareholders may be entitled, under
statutory provisions or provisions con-
tained in the certificate of incorpora-
tion, to receive the appraised or fair
value of their holdings.

(b) Any person who purchases securi-
ties of the issuer from security holders
of a constituent corporation with a
view to, or offers or sells such securi-
ties for such security holders in con-
nection with, a distribution thereof
pursuant to any contract or arrange-
ment, made in connection with any
transaction specified in paragraph (a)
of this section, with the issuer or with
any affiliate of the issuer, or with any
person who in connection with such
transaction is acting as an underwriter
of such securities, shall be deemed to
an underwriter of such securities with-
in the meaning of section 2(11) of the
Act. This paragraph does not refer to
arrangements limited to provision for
the matching and combination of frac-
tional interests in securities into whole
interests, or the purchase and sale of
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such fractional interests, among secu-
rity holders of the constituent corpora-
tion and to the sale on behalf of, and as
agent for, such security holders of such
number of fractional or whole interests
as may be necessary to adjust for any
remaining fractional interests after
such matching.

(c) Any constituent corporation, or
any person who is an affiliate of a con-
stituent corporation at the time any
transaction specified in paragraph (a)
of this section, is submitted to a vote
of the stockholders of such corpora-
tion, who acquires securities of the
issuer in connection with such trans-
action with a view to the distribution
thereof shall be deemed to be an under-
writer of such securities within the
meaning of section 2(11) of the Act. A
transfer by a constituent corporation
to its security holders of securities of
the issuer upon a complete or partial
liquidation shall not be deemed a dis-
tribution for the purpose of this para-
graph.

(d) Notwithstanding the provisions of
paragraph (c) of this section, a person
specified therein shall not be deemed
to be an underwriter nor to be engaged
in a distribution with respect to securi-
ties acquired in any transaction speci-
fied in paragraph (a) of this section,
which are sold by him in brokers’
transactions within the meaning of
section 4(4) of the Act, in accordance
with the conditions and subject to the
limitations specified in paragraph (e)
of this section, if such person:

(1) Does not directly or indirectly so-
licit or arrange for the solicitation of
orders to buy in anticipation of or in
connection with such brokers’ trans-
actions;

(2) Makes no payment in connection
with the execution of such brokers’
transactions to any person other than
the broker; and

(3) Limits such brokers’ transactions
to a sale or series of sales which, to-
gether with all other sales of securities
of the same class by such person or on
his behalf within the preceding six
months, will not exceed the following:

(i) If the security is traded only oth-
erwise than on a securities exchange,
approximately one percent of the
shares or units of such security out-
standing at the time of receipt by the

broker of the order to execute such
transactions, or

(ii) If the security is admitted to
trading on a securities exchange, the
lesser of approximately (a) one percent
of the shares or units of such security
outstanding at the time of receipt by
the broker of the order to execute such
transactions or (b) the largest aggre-
gate reported volume of trading on se-
curities exchanges during any one
week within the four calendar weeks
preceding the receipt of such order.

(e) For the purposes of paragraph (d)
of this section:

(1) The term brokers’ transactions in
section 4(4) of the Act shall be deemed
to include transactions by a broker
acting as agent for the account of the
seller where:

(i) The broker performs no more than
the usual and customary broker’s func-
tions,

(ii) The broker does no more than
execute an order or orders to sell as a
broker and receives no more than the
usual or customary broker’s commis-
sions,

(iii) The broker does not solicit or ar-
range for the solicitation of orders to
buy in anticipation of or in connection
with such transactions and

(iv) The broker is not aware of any
circumstances indicating that his prin-
cipal is failing to comply with the pro-
visions of paragraph (d) of this section;

(2) The term solicitation of such orders
in section 4(4) of the Act shall be
deemed to include the solicitation of
an order to buy a security, but shall
not be deemed to include the solicita-
tion of an order to sell a security;

(3) Where within the previous 60 days
a dealer has made a written bid for a
security or a written solicitation of an
offer to sell such security, the term so-
licitation in section 4(4) shall not be
deemed to include an inquiry regarding
the dealer’s bid or solicitation.

(f) For the purposes of this rule, the
term constituent corporation means any
corporation, other than the issuer,
which is a party to any transaction
specified in paragraph (a) of this sec-
tion. The term affiliate means a person
controlling, controlled by or under
common control with a specified per-
son.
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NOTE: This section is rescinded effective on
and after January 1, 1973, except that it shall
remain in effect: (1) For transactions sub-
mitted before that date for vote or consent
of security holders; (2) for transactions for-
mally submitted before such date for ap-
proval to any governmental regulatory agen-
cy, if such approval is required by law; and
(3) for resales of securities received by per-
sons in such transactions.

(Sec. 5, 48 Stat. 77; 15 U.S.C. 77e)

[19 FR 7129, Nov. 3, 1954, as amended at 24 FR
5900, July 23, 1959; 30 FR 2022, Feb. 13, 1965; 33
FR 566, Jan. 17, 1968. Rescinded at 37 FR
23636, Nov. 7, 1972]

§ 230.134 Communications not deemed
a prospectus.

The term prospectus as defined in sec-
tion 2(10) of the Act shall not include a
notice, circular, advertisement, letter,
or other communication published or
transmitted to any person after a reg-
istration statement has been filed if it
contains only the statements required
or permitted to be included therein by
the following provisions of this section:

(a) Such communication may include
any one or more of the following items
of information, which need not follow
the numerical sequence of this para-
graph:

(1) The name of the issuer of the se-
curity;

(2) The full title of the security and
the amount being offered;

(3) A brief indication of the general
type of business of the issuer, limited
to the following:

(i) In the case of a manufacturing
company, the general type of manufac-
turing and the principal products or
classes of products manufactured;

(ii) In the case of a public utility
company, the general type of services
rendered and a brief indication of the
area served;

(iii) In the case of an investment
company registered under the Invest-
ment Company Act of 1940, the com-
pany’s classification and subclassifica-
tion under the Act, whether it is a bal-
anced, specialized, bond, preferred
stock or common stock fund and
whether in the selection of investments
emphasis is placed upon income or
growth characteristics, and a general
description of an investment company
including its general attributes, meth-
ods of operation and services offered

provided that such description is not
inconsistent with the operation of the
particular investment company for
which more specific information is
being given, identification of the com-
pany’s investment adviser, any logo,
corporate symbol or trademark of the
company or its investment adviser and
any graphic design or device or an at-
tention-getting headline, not involving
performance figures, designed to direct
the reader’s attention to textual mate-
rial included in the communication
pursuant to other provisions of this
rule; and, with respect to an invest-
ment company issuing redeemable se-
curities:

(A) A description of such company’s
investment objectives and policies,
services, and method of operation;

(B) Identification of the company’s
principal officers;

(C) The year of incorporation or orga-
nization or period of existence of the
company, its investment adviser, or
both;

(D) The company’s aggregate net
asset value as of the most recent prac-
ticable date;

(E) The aggregate net asset value as
of the most recent practicable date of
all registered investment companies
under the management of the com-
pany’s investment adviser;

(F) Any pictorial illustration which
is appropriate for inclusion in the com-
pany’s prospectus and not involving
performance figures;

(G) Descriptive material relating to
economic conditions, or to retirement
plans or other goals to which an invest-
ment in the company could be directed,
but not directly or indirectly relating
to past performance or implying
achievement of investment objectives;
Provided, That, (1) if any printed mate-
rial permitted by paragraphs (a)(3)(iii)
(A) through (G) of this section is in-
cluded, such communication shall also
contain the following legend set in a
size type at least as large as and of a
style different from, but at least as
prominent as, that used in the major
portion of the advertisement; and

(H) Written notice of the terms of an
offer made solely to all registered hold-
ers of the securities, or of a particular
class or series of securities, issued by
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the company proportate to their hold-
ings, offering to sell additional shares
to such holders of securities at prices
reflecting a reduction in, or elimi-
nation of, the regular sales load
charged: Provided, That, (1) if any
printed material permitted by
pargraphs (a)(3)(iii) (A) through (H) of
this section is included, such commu-
nication shall also contain the fol-
lowing legend set in a size type at least
as large as and of a style different
from, but at least as prominent as,
that used in the major portion of the
advertisements:

For more complete information about (Name
of Company) including charges and expenses
(get) (obtain) (send for) a prospectus (from
(Name and Address)) (by sending this cou-
pon). Read it carefully before you invest or
(pay) (forward funds) (send money).

Or, (2) if any material permitted by
paragraphs (a)(3)(iii) (A) through (G) of
this section is used in a radio or tele-
vision advertisement, such commu-
nication shall also contain the fol-
lowing legend given emphasis equal to
that used in the major portion of the
advertisement:

For more complete information about (Name
of Company) including charges and expenses
(get) (obtain) (send for) a prospectus (from
(Name and Address)). Read it carefully be-
fore you invest or (pay) (forward funds) (send
money).

For purposes of paragraph (a)(3)(iii)(B)
of this section, principal officers means
the president in charge of a principal
business function and any other person
who performs similar policy making
functions for the company on a regular
basis. In the case of two or more reg-
istered investment companies having
the same investment adviser or prin-
cipal underwriter, the same informa-
tion described in this paragraph
(a)(3)(iii) may be included as to each
such company in a joint communica-
tion on the same basis as it is per-
mitted in communications dealing
with individual companies under this
paragraph (a)(3)(iii).

(iv) In the case of any other type of
company, a corresponding statement;

(4) The price of the security, or if the
price is not known, the method of its
determination or the probable price

range as specified by the issuer or the
managing underwriter;

(5) In the case of a debt security with
a fixed (non-contingent) interest provi-
sion, the yield or, if the yield is not
known, the probable yield range, as
specified by the issuer or the managing
underwriter;

(6) The name and address of the send-
er of the communication and the fact
that he is participating, or expects to
participate, in the distribution of the
security;

(7) The names of the managing under-
writers;

(8) The approximate date upon which
it is anticipated the proposed sale to
the public will commence;

(9) Whether, in the opinion of coun-
sel, the security is a legal investment
for savings banks, fiduciaries, insur-
ance companies, or similar investors
under the laws of any State or Terri-
tory or the District of Columbia;

(10) Whether, in the opinion of coun-
sel, the security is exempt from speci-
fied taxes, or the extent to which the
issuer has agreed to pay any tax with
respect to the security or measured by
the income therefrom;

(11) Whether the security is being of-
fered through rights issued to security
holders, and, if so, the class of securi-
ties the holders of which will be enti-
tled to subscribe, the subscription
ratio, the actual or proposed record
date, the date upon which the rights
were issued or are expected to be
issued, the actual or anticipated date
upon which they will expire, and the
approximate subscription price, or any
of the foregoing;

(12) Any statement or legend required
by any state law or administrative au-
thority; and

(13) A communication concerning the
securities of a registered investment
company may also include any one or
more of the following items of informa-
tion: Offers, descriptions, and expla-
nations of any products and services
not constituting securities subject to
registration under the Securities Act
of 1933, and descriptions of corpora-
tions provided that such offers, descrip-
tions and explanations do not relate di-
rectly to the desirability of owning or
purchasing a security issued by a reg-
istered investment company and that
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all direct references in such commu-
nications to a security issued by a reg-
istered investment company contain
only the statements required or per-
mitted to be included therein by the
other provisions of this rule, and that
all such direct references be placed in a
separate and enclosed area in the com-
munication.

(14)(i) With respect to any class of
debt securities, any class of convertible
debt securities or any class of preferred
stock, the security rating or ratings
assigned to the class of securities by
any nationally recognized statistical
rating organization and the name or
names of the nationally recognized sta-
tistical rating organization(s) which
assigned such rating(s), and with re-
spect to any class of debt securities,
any class of convertible debt securities
or any class of preferred stock reg-
istered on Form F–9 (§ 239.39 of this
chapter), the security rating or ratings
assigned to the class of securities by
any other rating organization specified
in the Instruction to paragraph (a)(2) of
General Instruction I of Form F–9 and
the name or names of the rating orga-
nization or organizations which as-
signed such rating(s).

(ii) For the purpose of paragraph
(a)(14)(i) of this section, the term na-
tionally recognized statistical rating orga-
nization shall have the same meaning
as used in Rule 15c–3–1(c)(2)(vi)(F)
under the Securities Exchange Act of
1934 (17 CFR 240.15c3–1(c)(2)(vi)(F)).

(b) Except as provided in paragraph
(c) of this section, every communica-
tion used pursuant to this section shall
contain the following:

(1) If the registration statement has
not yet become effective, the following
statement:

A registration statement relating to these
securities has been filed with the Securities
and Exchange Commission but has not yet
become effective. These securities may not
be sold nor may offers to buy be accepted
prior to the time the registration statement
becomes effective. This (communication)
shall not constitute an offer to sell or the so-
licitation of an offer to buy nor shall there
be any sale of these securities in any State
in which such offer, solicitation or sale
would be unlawful prior to registration or
qualification under the securities laws of any
such State.

(2) A statement whether the security
is being offered in connection with a
distribution by the issuer or by a secu-
rity holder, or both, and whether the
issue represents new financing or re-
funding or both; and

(3) The name and address of a person
or persons from whom a written pro-
spectus meeting the requirements of
section 10 of the Act may be obtained.

(c) Any of the statements or informa-
tion specified in paragraph (b) of this
section may, but need not, be con-
tained in a communication: (i) Which
does no more than state from whom a
written prospectus meeting the re-
quirements of section 10 of the Act
may be obtained, identify the security,
state the price thereof and state by
whom orders will be executed; or (ii)
which is accompanied or preceded by a
prospectus or a summary prospectus
which meets the requirements of sec-
tion 10 of the act at the date of such
preliminary communication.

(d) A communication sent or deliv-
ered to any person pursuant to this
rule which is accompanied or preceded
by a prospectus which meets the re-
quirements of section 10 of the Act at
the date of such communication, may
solicit from the recipient of the com-
munication an offer to buy the security
or request the recipient to indicate,
upon an enclosed or attached coupon or
card, or in some other manner, whether
he might be interested in the security,
if the communication contains sub-
stantially the following statement:

No offer to buy the securities can be accept-
ed and no part of the purchase price can be
received until the registration statement has
become effective, and any such offer may be
withdrawn or revoked, without obligation or
commitment of any kind, at any time prior
to notice of its acceptance given after the ef-
fective date. An indication of interest in re-
sponse to this advertisement will involve no
obligation or commitment of any kind.

Provided, That such statement need not
be included in such a communication
to a dealer if the communication refers
to a prior communication to the deal-
er, with respect to the same security,
in which the statement was included.

(e) In the case of an investment com-
pany registered under the Investment
Company Act of 1940 that holds itself
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out as a ‘‘money market fund,’’ a com-
munication used under this section
shall contain the disclosure required by
§ 230.482(a)(7).

(Sec. 2, 48 Stat. 74, as amended; 15 U.S.C. 77b;
secs. 2(10), 10(b), 10(c), 10(d), 10(f), and 19(a) of
the 1933 Act (15 U.S.C. 77b(10), 77j(b), 77j(c),
77j(d), 77j(f) and 77s(a); secs. 6, 7, 8, 10, 19(a),
48 Stat. 78, 79, 81, 85; secs. 205, 209, 48 Stat.
906, 908; sec. 301, 54 Stat. 857; sec. 8, 68 Stat.
685; sec. 308(a)(2), 90 Stat. 57; secs. 3(b), 12, 13,
14, 15(d), 23(a), 48 Stat. 882, 892, 894, 895, 901;
secs. 203(a), 1, 3, 8, 49 Stat. 704, 1375, 1377, 1379;
sec. 202, 68 Stat. 686; secs. 4, 5, 6(d), 78 Stat.
569, 570–574; secs. 1, 2, 3, 82 Stat. 454, 455; secs.
28(c), 1, 2, 3, 4, 5, 84 Stat. 1435, 1497; sec. 105(b),
88 Stat. 1503; secs. 8, 9, 10, 89 Stat. 117, 118,
119; sec. 308(b), 90 Stat 57; sec. 18, 89 Stat. 155;
secs. 202, 203, 204, 91 Stat. 1494, 1498–1500; sec.
20(a), 49 Stat. 833; sec. 319, 53 Stat. 1173; sec.
38, 54 Stat. 841; 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 78c(b), 78l, 78m, 78n, 78o(d), 78w(a),
79t(a), 77sss(a), 80a–37; secs. 6, 7, 8, 10, 19(a), 48
Stat. 78, 79, 81, 85, secs. 205, 209, 48 Stat. 906,
908; sec. 301, 54 Stat. 857; sec. 8, 68 Stat. 685;
sec. 1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat. 57;
secs. 12, 13, 14, 15(d), 23(a), 48 Stat. 892, 895,
901; secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec
203(a), 49 Stat. 704; sec. 202, 68 Stat. 686; secs.
3, 4, 5, 6, 78 Stat. 565–568, 569, 570–574; secs. 1,
2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3–5, 84
Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503; secs.
8, 9, 10, 18, 89 Stat. 117, 118, 119, 155; sec.
308(b), 90 Stat. 57; secs. 202, 203, 204, 81 Stat.
1494, 1498, 1499, 1500; 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 78l, 78m, 78n, 78o(d), 78w(a))

[20 FR 6524, Sept. 3, 1955, as amended at 23
FR 184, Jan. 10, 1958; 37 FR 10073, May 19,
1972; 39 FR 39869, Nov. 12, 1974; 40 FR 27443,
June 30, 1975; 43 FR 47495, Oct. 16, 1978; 44 FR
52818, Sept. 10, 1979; 47 FR 11433, Mar. 16, 1982;
48 FR 19875, May 3, 1983; 58 FR 62029, Nov. 23,
1993; 61 FR 13975, Mar. 28, 1996]

§ 230.134a Options material not
deemed a prospectus.

Written materials, including adver-
tisements, relating to standardized op-
tions, as that term is defined in Rule
9b–1 under the Securities Exchange Act
of 1934, shall not be deemed to be a pro-
spectus for the purposes of section 2(10)
of the Securities Act of 1933; Provided,
That such materials are limited to ex-
planatory information describing the
general nature of the standardized op-
tions markets or one or more strate-
gies; And, Provided further, That:

(a) The potential risks related to op-
tions trading generally and to each
strategy addressed are explained;

(b) No past or projected performance
figures, including annualized rates of
return are used;

(c) No recommendation to purchase
or sell any option contract is made;

(d) No specific security is identified,
other than

(1) An option or other security ex-
empt from registration under the Act,
or

(2) An index option, including the
component securities of the index; and

(e) If there is a definitive options dis-
closure document, as defined in Rule
9b–1 under the Securities Exchange Act
of 1934, the materials shall contain the
name and address of a person or per-
sons from whom a copy of such docu-
ment may be obtained.

(15 U.S.C. 77a et seq.; secs. 2, 7, 10, 19(a), 48
Stat. 74, 78, 81, 85; secs. 201, 205, 209, 210, 48
Stat. 905, 906, 908; secs. 1–4. 8, 68 Stat. 683, 685;
sec. 12(a), 73 Stat. 143; sec. 7(a), 74 Stat. 412;
sec. 27(a), 84 Stat. 1433; sec. 308(a)(2), 90 Stat.
57)

[47 FR 41955, Sept. 23, 1982, as amended at 49
FR 12688, Mar. 30, 1984]

§ 230.134b Statements of additional in-
formation.

For the purpose only of Section 5(b)
of the Act, the term ‘‘prospectus’’ as
defined in Section 2(10) of the Act does
not include a Statement of Additional
Information filed as part of a registra-
tion statement on Form N–1A (§ 239.15A
and § 274.11A of this chapter), Form N–
2 (§ 239.14 and § 274.11a–1 of this chap-
ter), Form N–3 (§ 239.17a and § 274.11b of
this chapter), or Form N–4 (§ 239.17b and
§ 274.11c of this chapter) transmitted
prior to the effective date of the reg-
istration statement if it is accom-
panied or preceded by a preliminary
prospectus meeting the requirements
of § 230.430.

[57 FR 56834, Dec. 1, 1992]

§ 230.135 Notice of proposed registered
offerings.

(a) When notice is not an offer. For
purposes of section 5 of the Act (15
U.S.C. 77e) only, an issuer or a selling
security holder (and any person acting
on behalf of either of them) that pub-
lishes through any medium a notice of
a proposed offering to be registered
under the Act will not be deemed to
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offer its securities for sale through
that notice if:

(1) Legend. The notice includes a
statement to the effect that it does not
constitute an offer of any securities for
sale; and

(2) Limited notice content. The notice
otherwise includes no more than the
following information:

(i) The name of the issuer;
(ii) The title, amount and basic terms

of the securities offered;
(iii) The amount of the offering, if

any, to be made by selling security
holders;

(iv) The anticipated timing of the of-
fering;

(v) A brief statement of the manner
and the purpose of the offering, with-
out naming the underwriters;

(vi) Whether the issuer is directing
its offering to only a particular class of
purchasers;

(vii) Any statements or legends re-
quired by the laws of any state or for-
eign country or administrative author-
ity; and

(viii) In the following offerings, the
notice may contain additional informa-
tion, as follows:

(A) Rights offering. In a rights offer-
ing to existing security holders:

(1) The class of security holders eligi-
ble to subscribe;

(2) The subscription ratio and ex-
pected subscription price;

(3) The proposed record date;
(4) The anticipated issuance date of

the rights; and
(5) The subscription period or expira-

tion date of the rights offering.
(B) Offering to employees. In an offer-

ing to employees of the issuer or an af-
filiated company:

(1) The name of the employer;
(2) The class of employees being of-

fered the securities;
(3) The offering price; and
(4) The duration of the offering pe-

riod.
(C) Exchange offer. In an exchange

offer:
(1) The basic terms of the exchange

offer;
(2) The name of the subject company;
(3) The subject class of securities

sought in the exchange offer.
(D) Rule 145(a) offering. In a

§ 230.145(a) offering:

(1) The name of the person whose as-
sets are to be sold in exchange for the
securities to be offered;

(2) The names of any other parties to
the transaction;

(3) A brief description of the business
of the parties to the transaction;

(4) The date, time and place of the
meeting of security holders to vote on
or consent to the transaction; and

(5) A brief description of the trans-
action and the basic terms of the trans-
action.

(b) Corrections of misstatements about
the offering. A person that publishes a
notice in reliance on this section may
issue a notice that contains no more
information than is necessary to cor-
rect inaccuracies published about the
proposed offering.

NOTE TO § 230.135: Communications under
this section relating to business combination
transactions must be filed as required by
§ 230.425(b).

[64 FR 61449, Nov. 10, 1999]

§ 230.135a Generic advertising.
(a) For the purposes only of section 5

of the Act, a notice, circular, advertise-
ment, letter, sign, or other commu-
nication, published or transmitted to
any person which does not specifically
refer by name to the securities of a
particular investment company, to the
investment company itself, or to any
other securities not exempt under sec-
tion 3(a) of the Act, will not be deemed
to offer any security for sale, provided:

(1) Such communication is limited to
any one or more of the following:

(i) Explanatory information relating
to securities of investment companies
generally or to the nature of invest-
ment companies, or to services offered
in connection with the ownership of
such securities,

(ii) The mention or explanation of in-
vestment companies of different ge-
neric types or having various invest-
ment objectives, such as balanced
funds, growth funds, income funds, lever-
aged funds, specialty funds, variable an-
nuities, bond funds, and no-load funds,

(iii) Offers, descriptions, and expla-
nation of various products and services
not constituting a security subject to
registration under the Act: Provided,
That such offers, descriptions, and ex-
planations do not relate directly to the
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desirability of owning or purchasing a
security issued by a registered invest-
ment company,

(iv) Invitation to inquire for further
information, and

(2) Such communication contains the
name and address of a registered
broker or dealer or other person spon-
soring the communication.

(b) If such communication contains a
solicitation of inquiries and
prospectuses for investment company
securities are to be sent or delivered in
response to such inquiries, the number
of such investment companies and, if
applicable, the fact that the sponsor of
the communication is the principal un-
derwriter or investment adviser in re-
spect to such investment companies
shall be stated.

(c) With respect to any communica-
tion describing any type of security,
service, or product, the broker, dealer,
or other person sponsoring such com-
munication must offer for sale a secu-
rity, service, or product of the type de-
scribed in such communication.

[37 FR 10073, May 19, 1972, as amended at 37
FR 10931, June 1, 1972]

§ 230.135b Materials not deemed an
offer to sell or offer to buy.

For the purposes only of section 5 of
the Act, materials meeting the require-
ments of Rule 9b–1 of the Securities
Exchange Act of 1934 shall not be
deemed to constitute an offer to sell or
offer to buy any security.

(15 U.S.C. 77a et seq.)

[47 FR 41955, Sept. 23, 1982]

§ 230.135c Notice of certain proposed
unregistered offerings.

(a) For the purposes only of section 5
of the Act, a notice given by an issuer
required to file reports pursuant to sec-
tion 13 or 15(d) of the Securities Ex-
change Act of 1934 or a foreign issuer
that is exempt from registration under
the Securities Exchange Act of 1934
pursuant to § 240.12g3–2(b) of this chap-
ter that it proposes to make, is making
or has made an offering of securities
not registered or required to be reg-
istered under the Act shall not be
deemed to offer any securities for sale
if:

(1) Such notice is not used for the
purpose of conditioning the market in
the United States for any of the securi-
ties offered;

(2) Such notice states that the securi-
ties offered will not be or have not been
registered under the Act and may not
be offered or sold in the United States
absent registration or an applicable ex-
emption from registration require-
ments; and

(3) Such notice contains no more
than the following additional informa-
tion:

(i) The name of the issuer;
(ii) The title, amount and basic terms

of the securities offered, the amount of
the offering, if any, made by selling se-
curity holders, the time of the offering
and a brief statement of the manner
and purpose of the offering without
naming the underwriters;

(iii) In the case of a rights offering to
security holders of the issuer, the class
of securities the holders of which will
be or were entitled to subscribe to the
securities offered, the subscription
ratio, the record date, the date upon
which the rights are proposed to be or
were issued, the term or expiration
date of the rights and the subscription
price, or any of the foregoing;

(iv) In the case of an offering of secu-
rities in exchange for other securities
of the issuer or of another issuer, the
name of the issuer and the title of the
securities to be surrendered in ex-
change for the securities offered, the
basis upon which the exchange may be
made, or any of the foregoing;

(v) In the case of an offering to em-
ployees of the issuer or to employees of
any affiliate of the issuer, the name of
the employer and class or classes of
employees to whom the securities are
offered, the offering price or basis of
the offering and the period during
which the offering is to be or was made
or any of the foregoing; and

(vi) Any statement or legend required
by State or foreign law or administra-
tive authority.

(b) Any notice contemplated by this
section may take the form of a news
release or a written communication di-
rected to security holders or employ-
ees, as the case may be, or other pub-
lished statements.
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(c) Notwithstanding the provisions of
paragraphs (a) and (b) of this section,
in the case of a rights offering of a se-
curity listed or subject to unlisted
trading privileges on a national securi-
ties exchange or quoted on the
NASDAQ inter-dealer quotation sys-
tem information with respect to the in-
terest rate, conversion ratio and sub-
scription price may be disseminated
through the facilities of the exchange,
the consolidated transaction reporting
system, the NASDAQ system or the
Dow Jones broad tape, provided such
information is already disclosed in a
Form 8–K (§ 249.308 of this chapter) on
file with the Commission, in a Form 6–
K (§ 249.306 of this chapter) furnished to
the Commission or, in the case of an
issuer relying on § 240.12g3–2(b) of this
chapter, in a submission made pursu-
ant to that Section to the Commission.

(d) The issuer shall file any notice
contemplated by this section with the
Commission under cover of Form 8–K
(§ 249.308 of this chapter) or furnish
such notice under Form 6–K (§ 249.306 of
this chapter), as applicable, and, if re-
lying on § 240.12g3–2(b) of this chapter,
shall furnish such notice to the Com-
mission in accordance with the provi-
sions of that exemptive Section.

[59 FR 21649, Apr. 26, 1994]

§ 230.135d [Reserved]

§ 230.135e Offshore press conferences,
meetings with issuer representa-
tives conducted offshore, and press-
related materials released offshore.

(a) For the purposes only of Section 5
of the Act (15 U.S.C. 77e), an issuer that
is a foreign private issuer (as defined in
§ 230.405) or a foreign government
issuer, a selling security holder of the
securities of such issuers, or their rep-
resentatives will not be deemed to offer
any security for sale by virtue of pro-
viding any journalist with access to its
press conferences held outside of the
United States, to meetings with issuer
or selling security holder representa-
tives conducted outside of the United
States, or to written press-related ma-
terials released outside the United
States, at or in which a present or pro-
posed offering of securities is dis-
cussed, if:

(1) The present or proposed offering is
not being, or to be, conducted solely in
the United States;

NOTE TO PARAGRAPH (A)(1): An offering will
be considered not to be made solely in the
United States under this paragraph (a)(1)
only if there is an intent to make a bona fide
offering offshore.

(2) Access is provided to both U.S.
and foreign journalists; and

(3) Any written press-related mate-
rials pertaining to transactions in
which any of the securities will be or
are being offered in the United States
satisfy the requirements of paragraph
(b) of this section.

(b) Any written press-related mate-
rials specified in paragraph (a)(3) of
this section must:

(1) State that the written press-re-
lated materials are not an offer of secu-
rities for sale in the United States,
that securities may not be offered or
sold in the United States absent reg-
istration or an exemption from reg-
istration, that any public offering of
securities to be made in the United
States will be made by means of a pro-
spectus that may be obtained from the
issuer or the selling security holder
and that will contain detailed informa-
tion about the company and manage-
ment, as well as financial statements;

(2) If the issuer or selling security
holder intends to register any part of
the present or proposed offering in the
United States, include a statement re-
garding this intention; and

(3) Not include any purchase order, or
coupon that could be returned indi-
cating interest in the offering, as part
of, or attached to, the written press-re-
lated materials.

(c) For the purposes of this section,
United States means the United States
of America, its territories and posses-
sions, any State of the United States,
and the District of Columbia.

[62 FR 53954, Oct. 17, 1997]

§ 230.136 Definition of certain terms in
relation to assessable stock.

(a) An offer, offer to sell, or offer for
sale of securities shall be deemed to be
made to the holders of assessable stock
of a corporation when such corporation
shall give notice of an assessment to
the holders of such assessable stock. A
sale shall be deemed to occur when a
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stockholder shall pay or agree to pay
all or any part of such an assessment.

(b) The term transactions by any per-
son other than an issuer, underwriter or
dealer in section 4(1) of the Act shall
not be deemed to include the offering
or sale of assessable stock, at public
auction or otherwise, upon the failure
of the holder of such stock to pay an
assessment levied thereon by the
issuer, where the offer or sale is made
for the purpose of realizing the amount
of the assessment and any of the pro-
ceeds of such sale are to be received by
the issuer. However, any person whose
functions are limited to acting as auc-
tioneer at such an auction sale shall
not be deemed to be an underwriter of
the securities offered or sold at the
auction sale. Any person who acquires
assessable stock at any such public
auction or other sale with a view to the
distribution thereof shall be deemed to
be an underwriter of such assessable
stock.

(c) The term assessable stock means
stock which is subject to resale by the
issuer pursuant to statute or otherwise
in the event of a failure of the holder of
such stock to pay any assessment lev-
ied thereon.

[24 FR 6386, Aug. 8, 1959]

§ 230.137 Definition of ‘‘offers’’, ‘‘par-
ticipates’’, or ‘‘participation’’ in sec-
tion 2(11) in relation to certain pub-
lications by persons independent of
participants in a distribution.

The terms offers, participates, or par-
ticipation in section 2(11) of the Act
shall not be deemed to apply to the
publication or distribution of informa-
tion, opinions or recommendations
with respect to the securities of a reg-
istrant which is required to file reports
pursuant to section 13 or 15(d) of the
Securities Exchange Act of 1934 and
proposes to file, has filed or has an ef-
fective registration statement under
the Securities Act of 1933 if—

(a) Such information, opinions, and
recommendations are published and
distributed in the regular course of its
business by a broker or dealer which is
not and does not propose to be a partic-
ipant in the distribution of the secu-
rity to which the registration state-
ment relates; and

(b) Such broker or dealer receives no
consideration, directly or indirectly, in
connection with the publication and
distribution of such information, opin-
ions or recommendations from the reg-
istrant, a selling security holder or any
participant in the distribution or any
other person interested in the securi-
ties to which the registration state-
ment relates, and such information,
opinions or recommendations are not
published or distributed pursuant to
any arrangement or understanding, di-
rect or indirect, with such registrant,
underwriter, dealer, or selling security
holder; Provided, however, That nothing
herein shall forbid payment of the reg-
ular subscription or purchase price of
the document or other written commu-
nication in which such information,
opinions or recommendations appear.

(Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85; secs.
205, 109, 48 Stat. 906, 908; sec. 8, 68 Stat. 685;
sec. 308(a)(2), 90 Stat. 57; 15 U.S.C. 77f, 77g,
77j, 77s(a))

[49 FR 37573, Sept. 25, 1984]

§ 230.138 Definition of ‘‘offer for sale’’
and ‘‘offer to sell’’ in sections 2(10)
and 5(c) in relation to certain publi-
cations.

(a) Where a registrant which meets
the requirements of paragraph (c)(1),
(c)(2) or (c)(3) of this section proposes
to file, has filed or has an effective reg-
istration statement under the Act re-
lating solely to a nonconvertible debt
security or to a nonconvertible, non-
participating preferred stock, publica-
tion or distribution in the regular
course of its business by a broker or
dealer of information, opinions or rec-
ommendations relating solely to com-
mon stock or to debt or preferred stock
convertible into common stock of such
registrant shall not be deemed to con-
stitute an offer for sale or offer to sell
the security to which such registration
statement relates for purposes of sec-
tions 2(10) and 5(c) of the Act (15 U.S.C.
77a et seq.) even though such broker or
dealer is or will be a participant in the
distribution of the security to which
such registration statement relates.

(b) Where a registrant which meets
the requirements of paragraph (c)(1),
(c)(2) or (c)(3) of this section proposes
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to file, has filed or has an effective reg-
istration statement under the Act re-
lating solely to common stock or to
debt or preferred stock convertible into
common stock, the publication or dis-
tribution in the regular course of its
business by a broker or dealer of infor-
mation, opinions or recommendations
relating solely to a nonconvertible debt
security, or to a nonconvertible non-
participating preferred stock shall not
be deemed to constitute an offer for
sale or offer to sell the security to
which such registration statement re-
lates for purposes of sections 2(10) and
5(c) of the Act (15 U.S.C. 77a et seq.),
even though such broker or dealer is or
will be a participant in the distribution
of the security to which such registra-
tion statement relates.

(c)(1) The registrant meets all of the
conditions for the use of Form S–2
[§ 239.12 of this chapter] or Form F–2
[§ 239.32 of this chapter];

(2) The registrant meets the reg-
istrant requirements of Form S–3
[§ 239.13 of this chapter] or Form F–3
[§ 239.33 of this chapter]; or

(3) The registrant is a foreign private
issuer which meets all the registrant
requirements of Form F–3 [§ 239.33 of
this chapter], other than the reporting
history provisions of paragraph A.1.
and A.2.(a) of General Instruction I of
such form, and meets the minimum
float or investment grade securities
provisions of either paragraph B.1. or
B.2. of General Instruction I. of such
form and the registrant’s securities
have been traded for a period of at
least 12 months on a designated off-
shore securities market, as defined in
§ 230.902(a).

Instruction to Rule 138: When a registration
statement relates to securities which are
being registered for an offering to be made
on a continuous or delayed basis pursuant to
Rule 415(a)(1)(x) under the Act
(§ 230.415(a)(1)(x)) and the securities which
are being registered include classes of securi-
ties which are specified in both paragraphs
(a) and (b) of this section on either an allo-
cated or unallocated basis, a broker or dealer
may nonetheless rely on:

1. Paragraph (a) of this section when the
offering in which such broker or dealer is or
will be a participant relates solely to classes
of securities specified in paragraph (a) of this
section, and

2. Paragraph (b) of this section when the
offering in which such broker or dealer is or

will be a participant relates solely to classes
of securities specified in paragraph (b) of this
section.

[60 FR 6965, Feb. 6, 1995]

§ 230.139 Definition of ‘‘offer for sale’’
and ‘‘offer to sell’’ in sections 2(10)
and 5(c) in relation to certain publi-
cations.

Where a registrant which is required
to file reports pursuant to section 13 or
15(d) of the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.) or which is a
foreign private issuer meeting the con-
ditions of paragraph (a)(2) of this sec-
tion proposes to file, has filed or has an
effective registration statement under
the Securities Act of 1933 (15 U.S.C. 77a
et seq.) relating to its securities, the
publication or distribution by a broker
or dealer of information, an opinion or
a recommendation with respect to the
registrant or any class of its securities
shall not be deemed to constitute an
offer for sale or offer to sell the securi-
ties registered or proposed to be reg-
istered for purposes of sections 2(10)
and 5(c) of the Act (15 U.S.C. 77a et
seq.), even though such broker or dealer
is or will be a participant in the dis-
tribution of such securities, if the con-
ditions of paragraph (a) or (b) of this
section have been met:

(a)(1) The registrant meets the reg-
istrant requirements of Form S–3
(§ 239.13 of this chapter) or Form F–3
(§ 239.33 of this chapter) and the min-
imum float or investment grade securi-
ties provisions of either paragraph (B)
(1) or (2) of General Instruction I of the
respective form and such information,
opinion or recommendation is con-
tained in a publication which is distrib-
uted with reasonable regularity in the
normal course of business; or

(2) The registrant is a foreign private
issuer that meets all the registrant re-
quirements of Form F–3 (§ 239.33 of this
chapter), other than the reporting his-
tory provisions of paragraphs A.1. and
A.2.(a) of General Instruction I of such
form, and meets the minimum float or
investment grade securities provisions
of either paragraph B.1. or B.2. of Gen-
eral Instruction I of such form, and the
registrant’s securities have been traded
for a period of at least 12 months on a
designated offshore securities market,
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as defined in § 230.902(a), and such infor-
mation, opinion or recommendation is
contained in a publication which is dis-
tributed with reasonable regularity in
the normal course of business.

(b)(1) Such information, opinion or
recommendation is contained in a pub-
lication which:

(i) Is distributed with reasonable reg-
ularity in the normal course of busi-
ness and

(ii) Includes similar information,
opinions or recommendations with re-
spect to a substantial number of com-
panies in the registrant’s industry, or
sub-industry, or contains a comprehen-
sive list of securities currently rec-
ommend by such broker or dealer.

(2) Such information, opinion or rec-
ommendation is given no materially
greater space or prominence in such
publication than that given to other
securities or registrants; and

(3) An opinion or recommendation as
favorable or more favorable as to the
registrant or any class of its securities
was published by the broker or dealer
in the last publication of such broker
or dealer addressing the registrant or
its securities prior to the commence-
ment of participation in the distribu-
tion.
Instructions to Rule 139: 1. For purposes of
paragraph (a), a research report has not been
distributed with reasonable regularity if it
contains information, an opinion, or a rec-
ommendation concerning a company with re-
spect to which a broker or dealer currently
is not publishing research.

2. Where projections of a registrant’s sales
or earnings are included, the publication
must comply with the following in order to
meet paragraphs (b)(1) and (b)(3).

A. The projections must have been pub-
lished previously on a regular basis in order
for the publication to meet paragraph
(b)(1)(i);

B. The projections must be included with
respect to either a substantial number of
companies in the registrant’s industry or
sub-industry or all companies in a com-
prehensive list which is contained in the
publication, and must cover the same periods
with respect to such companies as with re-
spect to the registrant, in order to meet the
requirements of paragraph (b)(1)(ii); and

C. Because projections constitute opinions
within the meaning of the Rule, they must
come within paragraph (b)(3).

[49 FR 37573, Sept. 25, 1984, as amended at 59
FR 21650, Apr. 26, 1994; 60 FR 6966, Feb. 6,
1995]

§ 230.140 Definition of ‘‘distribution’’ in
section 2(11) for certain trans-
actions.

A person, the chief part of whose
business consists of the purchase of the
securities of one issuer, or of two or
more affiliated issuers, and the sale of
its own securities, including the lev-
ying of assessments on its assessable
stock and the resale of such stock upon
the failure of the holder thereof to pay
any assessment levied thereon, to fur-
nish the proceeds with which to ac-
quire the securities of such issuer or af-
filiated issuers, is to be regarded as en-
gaged in the distribution of the securi-
ties of such issuer or affiliated issuers
within the meaning of section 2(11) of
the Act.

[24 FR 6386, Aug. 8, 1959]

§ 230.141 Definition of ‘‘commission
from an underwriter or dealer not
in excess of the usual and cus-
tomary distributors’ or sellers’ com-
missions’’ in section 2(11), for cer-
tain transactions.

(a) The term commission in section
2(11) of the Act shall include such re-
muneration, commonly known as a
spread, as may be received by a dis-
tributor or dealer as a consequence of
reselling securities bought from an un-
derwriter or dealer at a price below the
offering price of such securities, where
such resales afford the distributor or
dealer a margin of profit not in excess
of what is usual and customary in such
transactions.

(b) The term commission from an un-
derwriter or dealer in section 2(11) of the
Act shall include commissions paid by
an underwriter or dealer directly or in-
directly controlling or controlled by,
or under direct or indirect common
control with the issuer.

(c) The term usual and customary dis-
tributors’ or sellers’ commission in section
2(11) of the Act shall mean a commis-
sion or remuneration, commonly
known as a spread, paid to or received
by any person selling securities either
for his own account or for the account
of others, which is not in excess of the
amount usual and customary in the
distribution and sale of issues of simi-
lar type and size; and not in excess of
the amount allowed to other persons, if
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any, for comparable service in the dis-
tribution of the particular issue; but
such term shall not include amounts
paid to any person whose function is
the management of the distribution of
all or a substantial part of the par-
ticular issue, or who performs the func-
tions normally performed by an under-
writer or underwriting syndicate.

[2 FR 1075, May 26, 1937]

§ 230.142 Definition of ‘‘participates’’
and ‘‘participation,’’ as used in sec-
tion 2(11), in relation to certain
transactions.

(a) The terms participates and partici-
pation in section 2(11) (48 Stat. 74, 48
Stat. 905; 15 U.S.C. 77b) shall not in-
clude the interest of a person (1) who is
not in privity of contract with the
issuer nor directly or indirectly con-
trolling, controlled by, or under com-
mon control with, the issuer, and (2)
who has no association with any prin-
cipal underwriter of the securities
being distributed, and (3) whose func-
tion in the distribution is confined to
an undertaking to purchase all or some
specified proportion of the securities
remaining unsold after the lapse of
some specified period of time, and (4)
who purchases such securities for in-
vestment and not with a view to dis-
tribution.

(b) As used in this section:
(1) The term issuer shall have the

meaning defined in section 2(4) (48
Stat. 74, 48 Stat. 905; 15 U.S.C. 77b) and
in the last sentence of section 2(11).

(2) The term association shall include
a relationship between two persons
under which one:

(i) Is directly or indirectly control-
ling, controlled by, or under common
control with, the other, or

(ii) Has, in common with the other,
one or more partners, officers, direc-
tors, trustees, branch managers, or
other persons occupying a similar sta-
tus or performing similar functions, or

(iii) Has a participation, direct or in-
direct, in the profits of the other, or
has a financial stake, by debtor-cred-
itor relationship, stock ownership, con-
tract or otherwise, in the income or
business of the other.

(3) The term principal underwriter
shall have the meaning defined in
§ 230.405.

[3 FR 3015, Dec. 16, 1938]

CROSS REFERENCE: For interpretative re-
lease applicable to § 230.142, see No. 1862 in
tabulation, part 231, of this chapter.

§ 230.143 Definition of ‘‘has pur-
chased’’, ‘‘sells for’’, ‘‘participates’’,
and ‘‘participation’’, as used in sec-
tion 2(11), in relation to certain
transactions of foreign govern-
ments for war purposes.

The terms has purchased, sells for,
participates, and participation, in section
2(11) (48 Stat. 74, 48 Stat. 905; 15 U.S.C.
77b), shall not be deemed to apply to
any action of a foreign government in
acquiring, for war purposes and by or
in anticipation of the exercise of war
powers, from any person subject to its
jurisdiction securities of a person orga-
nized under the laws of the United
States or any State or Territory, or in
disposing of such securities with a view
to their distribution by underwriters in
the United States, notwithstanding the
fact that the price to be paid to such
foreign government upon the disposi-
tion of such securities by it may be
measured by or may be in direct or in-
direct relation to such price as may be
realized by the underwriters.

[6 FR 2052, Apr. 23, 1941]

§ 230.144 Persons deemed not to be en-
gaged in a distribution and there-
fore not underwriters.

PRELIMINARY NOTE: Rule 144 is designed to
implement the fundamental purposes of the
Act, as expressed in its preamble, To provide
full and fair disclosure of the character of the
securities sold in interstate commerce and
through the mails, and to prevent fraud in the
sale thereof * * * The rule is designed to pro-
hibit the creation of public markets in secu-
rities of issuers concerning which adequate
current information is not available to the
public. At the same time, where adequate
current information concerning the issuer is
available to the public, the rule permits the
public sale in ordinary trading transactions
of limited amounts of securities owned by
persons controlling, controlled by or under
common control with the issuer and by per-
sons who have acquired restricted securities
of the issuer.

Certain basic principles are essential to an
understanding of the requirement of reg-
istration in the Act:
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1. If any person utilizes the jurisdictional
means to sell any nonexempt security to any
other person, the security must be registered
unless a statutory exemption can be found
for the transaction.

2. In addition to the exemptions found in
section 3, four exemptions applicable to
transactions in securities are contained in
section 4. Three of these section 4 exemp-
tions are clearly not available to anyone act-
ing as an underwriter of securities. (The
fourth, found in section 4(4), is available only
to those who act as brokers under certain
limited circumstances.) An understanding of
the term underwriter is therefore important
to anyone who wishes to determine whether
or not an exemption from registration is
available for his sale of securities.

The term underwriter is broadly defined in
section 2(11) of the Act to mean any person
who has purchased from an issuer with a
view to, or offers or sells for an issuer in con-
nection with, the distribution of any secu-
rity, or participates, or has a direct or indi-
rect participation in any such undertaking,
or participates or has a participation in the
direct or indirect underwriting of any such
undertaking. The interpretation of this defi-
nition has traditionally focused on the words
with a view to in the phrase purchased from an
issuer with a view to * * * distribution. Thus,
an investment banking firm which arranges
with an issuer for the public sale of its secu-
rities is clearly an underwriter under that
section. Individual investors who are not
professionals in the securities business may
also be underwriters within the meaning of
that term as used in the Act if they act as
links in a chain of transactions through
which securities move from an issuer to the
public. Since it is difficult to ascertain the
mental state of the purchaser at the time of
his acquisition, subsequent acts and cir-
cumstances have been considered to deter-
mine whether such person took with a view
to distribution at the time of his acquisition.
Emphasis has been placed on factors such as
the length of time the person has held the se-
curities and whether there has been an un-
foreseeable change in circumstances of the
holder. Experience has shown, however, that
reliance upon such factors as the above has
not assured adequate protection of investors
through the maintenance of informed trad-
ing markets and has led to uncertainty in
the application of the registration provisions
of the Act.

It should be noted that the statutory lan-
guage of section 2(11) is in the disjunctive.
Thus, it is insufficient to conclude that a
person is not an underwriter solely because
he did not purchase securities from an issuer
with a view to their distribution. It must
also be established that the person is not of-
fering or selling for an issuer in connection
with the distribution of the securities, does
not participate or have a direct or indirect

participation in any such undertaking, and
does not participate or have a participation
in the direct or indirect underwriting of such
an undertaking.

In determining when a person is deemed
not to be engaged in a distribution several
factors must be considered.

First, the purpose and underlying policy of
the Act to protect investors requires that
there be adequate current information con-
cerning the issuer, whether the resales of se-
curities by persons result in a distribution or
are effected in trading transactions. Accord-
ingly, the availability of the rule is condi-
tioned on the existence of adequate current
public information.

Secondly, a holding period prior to resale
is essential, among other reasons, to assure
that those persons who buy under a claim of
a section 4(2) exemption have assumed the
economic risks of investment, and therefore
are not acting as conduits for sale to the
public of unregistered securities, directly or
indirectly, on behalf of an issuer. It should
be noted that there is nothing in section
2(11) which places a time limit on a person’s
status as an underwriter. The public has the
same need for protection afforded by reg-
istration whether the securities are distrib-
uted shortly after their purchase or after a
considerable length of time.

A third factor, which must be considered in
determining what is deemed not to con-
stitute a distribution, is the impact of the
particular transaction or transactions on the
trading markets. Section 4(1) was intended
to exempt only routine trading transactions
between individual investors with respect to
securities already issued and not to exempt
distributions by issuers or acts of other indi-
viduals who engage in steps necessary to
such distributions. Therefore, a person re-
selling securities under section 4(1) of the
Act must sell the securities in such limited
quantities and in such a manner as not to
disrupt the trading markets. The larger the
amount of securities involved, the more like-
ly it is that such resales may involve meth-
ods of offering and amounts of compensation
usually associated with a distribution rather
than routine trading transactions. Thus, so-
licitation of buy orders or the payment of
extra compensation are not permitted by the
rule.

In summary, if the sale in question is made
in accordance with all of the provisions of
the section as set forth below, any person
who sells restricted securities shall be
deemed not to be engaged in a distribution of
such securities and therefore not an under-
writer thereof. The rule also provides that
any person who sells restricted or other se-
curities on behalf of a person in a control re-
lationship with the issuer shall be deemed
not to be engaged in a distribution of such
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securities and therefore not to be an under-
writer thereof, if the sale is made in accord-
ance with all the conditions of the section.

(a) Definitions. The following defini-
tions shall apply for the purposes of
this section.

(1) An affiliate of an issuer is a person
that directly, or indirectly through one
or more intermediaries, controls, or is
controlled by, or is under common con-
trol with, such issuer.

(2) The term person when used with
reference to a person for whose account
securities are to be sold in reliance
upon this section includes, in addition
to such person, all of the following per-
sons:

(i) Any relative or spouse of such per-
son, or any relative of such spouse, any
one of whom has the same home as
such person;

(ii) Any trust or estate in which such
person or any of the persons specified
in paragraph (a)(2)(i) of this section
collectively own 10 percent or more of
the total beneficial interest or of which
any of such persons serve as trustee,
executor or in any similar capacity;
and

(iii) Any corporation or other organi-
zation (other than the issuer) in which
such person or any of the persons speci-
fied in paragraph (a)(2)(i) of this sec-
tion are the beneficial owners collec-
tively of 10 percent or more of any
class of equity securities or 10 percent
or more of the equity interest.

(3) The term restricted securities
means:

(i) Securities acquired directly or in-
directly from the issuer, or from an af-
filiate of the issuer, in a transaction or
chain of transactions not involving any
public offering;

(ii) Securities acquired from the
issuer that are subject to the resale
limitations of § 230.502(d) under Regula-
tion D or § 230.701(c);

(iii) Securities acquired in a trans-
action or chain of transactions meeting
the requirements of § 230.144A;

(iv) Securities acquired from the
issuer in a transaction subject to the
conditions of Regulation CE (§ 230.1001);

(v) Equity securities of domestic
issuers acquired in a transaction or
chain of transactions subject to the
conditions of § 230.901 or § 230.903 under

Regulation S (§ 230.901 through § 230.905,
and Preliminary Notes);

(vi) Securities acquired in a trans-
action made under § 230.801 to the same
extent and proportion that the securi-
ties held by the security holder of the
class with respect to which the rights
offering was made were as of the record
date for the rights offering ‘‘restricted
securities’’ within the meaning of this
paragraph (a)(3); and

(vii) Securities acquired in a trans-
action made under § 230.802 to the same
extent and proportion that the securi-
ties that were tendered or exchanged in
the exchange offer or business com-
bination were ‘‘restricted securities’’
within the meaning of this paragraph
(a)(3).

(b) Conditions to be met. Any affiliate
or other person who sells restricted se-
curities of an issuer for his own ac-
count, or any person who sells re-
stricted or any other securities for the
account of an affiliate of the issuer of
such securities, shall be deemed not to
be engaged in a distribution of such se-
curities and therefore not to be an un-
derwriter thereof within the meaning
of section 2(11) of the Act if all of the
conditions of this section are met.

(c) Current public information. There
shall be available adequate current
public information with respect to the
issuer of the securities. Such informa-
tion shall be deemed to be available
only if either of the following condi-
tions is met:

(1) Filing of reports. The issuer has se-
curities registered pursuant to section
12 of the Securities Exchange Act of
1934, has been subject to the reporting
requirements of section 13 of that Act
for a period of at least 90 days imme-
diately preceding the sale of the securi-
ties and has filed all the reports re-
quired to be filed thereunder during the
12 months preceding such sale (or for
such shorter period that the issuer was
required to file such reports); or has se-
curities registered pursuant to the Se-
curities Act of 1933, has been subject to
the reporting requirements of section
15(d) of the Securities Exchange Act of
1934 for a period of at least 90 days im-
mediately preceding the sale of the se-
curities and has filed all the reports re-
quired to be filed thereunder during the
12 months preceding such sale (or for
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such shorter period that the issuer was
required to file such reports). The per-
son for whose account the securities
are to be sold shall be entitled to rely
upon a statement in whichever is the
most recent report, quarterly or an-
nual, required to be filed and filed by
the issuer that such issuer has filed all
reports required to be filed by section
13 or 15(d) of the Securities Exchange
Act of 1934 during the preceding 12
months (or for such shorter period that
the issuer was required to file such re-
ports) and has been subject to such fil-
ing requirements for the past 90 days,
unless he knows or has reason to be-
lieve that the issuer has not complied
with such requirements. Such person
shall also be entitled to rely upon a
written statement from the issuer that
it has complied with such reporting re-
quirements unless he knows or has rea-
sons to believe that the issuer has not
complied with such requirements.

(2) Other public information. If the
issuer is not subject to section 13 or
15(d) of the Securities Exchange Act of
1934, there is publicly available the in-
formation concerning the issuer speci-
fied in paragraphs (a)(5)(i) to (xiv), in-
clusive, and paragraph (a)(5)(xvi) of
Rule 15c2–11 (§ 240.15c2–11 of this chap-
ter) under that Act or, if the issuer is
an insurance company, the information
specified in section 12(g)(2)(G)(i) of that
Act.

(d) Holding period for restricted securi-
ties. If the securities sold are restricted
securities, the following provisions
apply:

(1) General rule. A minimum of one
year must elapse between the later of
the date of the acquisition of the secu-
rities from the issuer or from an affil-
iate of the issuer, and any resale of
such securities in reliance on this sec-
tion for the account of either the
acquiror or any subsequent holder of
those securities. If the acquiror takes
the securities by purchase, the one-
year period shall not begin until the
full purchase price or other consider-
ation is paid or given by the person ac-
quiring the securities from the issuer
or from an affiliate of the issuer.

(2) Promissory notes, other obligations
or installment contracts. Giving the
issuer or affiliate of the issuer from
whom the securities were purchased a

promissory note or other obligation to
pay the purchase price, or entering
into an installment purchase contract
with such seller, shall not be deemed
full payment of the purchase price un-
less the promissory note, obligation or
contract:

(i) Provides for full recourse against
the purchaser of the securities;

(ii) Is secured by collateral, other
than the securities purchased, having a
fair market value at least equal to the
purchase price of the securities pur-
chased; and

(iii) Shall have been discharged by
payment in full prior to the sale of the
securities.

(3) Determination of holding period.
The following provisions shall apply for
the purpose of determining the period
securities have been held:

(i) Stock dividends, splits and recapital-
izations. Securities acquired from the
issuer as a dividend or pursuant to a
stock split, reverse split or recapital-
ization shall be deemed to have been
acquired at the same time as the secu-
rities on which the dividend or, if more
than one, the initial dividend was paid,
the securities involved in the split or
reverse split, or the securities surren-
dered in connection with the recapital-
ization;

(ii) Conversions. If the securities sold
were acquired from the issuer for a
consideration consisting solely of other
securities of the same issuer surren-
dered for conversion, the securities so
acquired shall be deemed to have been
acquired at the same time as the secu-
rities surrendered for conversion;

(iii) Contingent issuance of securities.
Securities acquired as a contingent
payment of the purchase price of an eq-
uity interest in a business, or the as-
sets of a business, sold to the issuer or
an affiliate of the issuer shall be
deemed to have been acquired at the
time of such sale if the issuer or affil-
iate was then committed to issue the
securities subject only to conditions
other than the payment of further con-
sideration for such securities. An
agreement entered into in connection
with any such purchase to remain in
the employment of, or not to compete
with, the issuer or affiliate or the ren-
dering of services pursuant to such
agreement shall not be deemed to be
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the payment of further consideration
for such securities.

(iv) Pledged securities. Securities
which are bona-fide pledged by an affil-
iate of the issuer when sold by the
pledgee, or by a purchaser, after a de-
fault in the obligation secured by the
pledge, shall be deemed to have been
acquired when they were acquired by
the pledgor, except that if the securi-
ties were pledged without recourse
they shall be deemed to have been ac-
quired by the pledgee at the time of the
pledge or by the purchaser at the time
of purchase.

(v) Gifts of securities. Securities ac-
quired from an affiliate of the issuer by
gift shall be deemed to have been ac-
quired by the donee when they were ac-
quired by the donor.

(vi) Trusts. Where a trust settlor is an
affiliate of the issuer, securities ac-
quired from the settlor by the trust, or
acquired from the trust by the bene-
ficiaries thereof, shall be deemed to
have been acquired when such securi-
ties were acquired by the settlor.

(vii) Estates. Where a deceased person
was an affiliate of the issuer, securities
held by the estate of such person or ac-
quired from such estate by the bene-
ficiaries thereof shall be deemed to
have been acquired when they were ac-
quired by the deceased person, except
that no holding period is required if the
estate is not an affiliate of the issuer
or if the securities are sold by a bene-
ficiary of the estate who is not such an
affiliate.

NOTE: While there is no holding period or
amount limitation for estates and bene-
ficiaries thereof which are not affiliates of
the issuer, paragraphs (c), (h) and (i) of the
rule apply to securities sold by such persons
in reliance upon the rule.

(viii) Rule 145(a) transactions. The
holding period for securities acquired
in a transaction specified in Rule 145(a)
shall be deemed to commence on the
date the securities were acquired by
the purchaser in such transaction. This
provision shall not apply, however, to a
transaction effected solely for the pur-
pose of forming a holding company.

(e) Limitation on amount of securities
sold. Except as hereinafter provided,
the amount of securities which may be
sold in reliance upon this rule shall be
determined as follows:

(1) Sales by affiliates. If restricted or
other securities are sold for the ac-
count of an affiliate of the issuer, the
amount of securities sold, together
with all sales of restricted and other
securities of the same class for the ac-
count of such person within the pre-
ceding three months, shall not exceed
the greater of

(i) One percent of the shares or other
units of the class outstanding as shown
by the most recent report or statement
published by the issuer, or

(ii) The average weekly reported vol-
ume of trading in such securities on all
national securities exchanges and/or
reported through the automated
quotation system of a registered secu-
rities association during the four cal-
endar weeks preceding the filing of no-
tice required by paragraph (h), or if no
such notice is required the date of re-
ceipt of the order to execute the trans-
action by the broker or the date of exe-
cution of the transaction directly with
a market maker, or

(iii) The average weekly volume of
trading in such securities reported
through the consolidated transaction
reporting system contemplated by Rule
11Aa3–1 under the Securities Exchange
Act of 1934 (§ 240.11A3–1) during the
four-week period specified in paragraph
(e)(1)(ii) of this section.

(2) Sales by persons other than affili-
ates. The amount of restricted securi-
ties sold for the account of any person
other than an affiliate of the issuer, to-
gether with all other sales of restricted
securities of the same class for the ac-
count of such person within the pre-
ceding three months, shall not exceed
the amount specified in paragraphs
(e)(1) (i), (ii) or (iii) of this section,
whichever is applicable, unless the con-
ditions of paragraph (k) of this rule are
satisfied.

(3) Determination of amount. For the
purpose of determining the amount of
securities specified in paragraphs (e) (1)
and (2) of this section, the following
provisions shall apply:

(i) Where both convertible securities
and securities of the class into which
they are convertible are sold, the
amount of convertible securities sold
shall be deemed to be the amount of se-
curities of the class into which they
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are convertible for the purpose of de-
termining the aggregate amount of se-
curities of both classes sold;

(ii) The amount of securities sold for
the account of a pledgee thereof, or for
the account of a purchaser of the
pledged securities, during any period of
three months within one year after a
default in the obligation secured by the
pledge, and the amount of securities
sold during the same three-month pe-
riod for the account of the pledgor
shall not exceed, in the aggregate, the
amount specified in paragraph (e) (1) or
(2) of this section, whichever is applica-
ble;

(iii) The amount of securities sold for
the account of a donee thereof during
any period of three months within one
year after the donation, and the
amount of securities sold during the
same three-month period for the ac-
count of the donor, shall not exceed, in
the aggregate, the amount specified in
paragraph (e) (1) or (2) of this section,
whichever is applicable;

(iv) Where securities were acquired
by a trust from the settlor of the trust,
the amount of such securities sold for
the account of the trust during any pe-
riod of three months within one year
after the acquisition of the securities
by the trust, and the amount of securi-
ties sold during the same three-month
period for the account of the settlor,
shall not exceed, in the aggregate, the
amount specified in paragraph (e) (1) or
(2) of this section, whichever is applica-
ble;

(v) The amount of securities sold for
the account of the estate of a deceased
person, or for the account of a bene-
ficiary of such estate, during any pe-
riod of 3 months and the amount of se-
curities sold during the same period for
the account of the deceased person
prior to his death shall not exceed, in
the aggregate, the amount specified in
paragraph (e) (1) or (2) of this section,
whichever is applicable: Provided, That
no limitation on amount shall apply if
the estate or beneficiary thereof is not
an affiliate of the issuer;

(vi) When two or more affiliates or
other persons agree to act in concert
for the purpose of selling securities of
an issuer, all securities of the same
class sold for the account of all such
persons during any period of 3 months

shall be aggregated for the purpose of
determining the limitation on the
amount of securities sold;

(vii) The following sales of securities
need not be included in determining
the amount of securities sold in reli-
ance upon this section: securities sold
pursuant to an effective registration
statement under the Act; securities
sold pursuant to an exemption provided
by Regulation A (§ 230.251 through
§ 230.263) under the Act; securities sold
in a transaction exempt pursuant to
Section 4 of the Act (15 U.S.C. 77d) and
not involving any public offering; and
securities sold offshore pursuant to
Regulation S (§ 230.901 through § 230.905,
and Preliminary Notes) under the Act.

(f) Manner of sale. The securities shall
be sold in brokers’ transactions within
the meaning of section 4(4) of the Act
or in transactions directly with a mar-
ket maker, as that term is defined in
section 3(a)(38) of the Securities Ex-
change Act of 1934, and the person sell-
ing the securities shall not (1) solicit or
arrange for the solicitation of orders to
buy the securities in anticipation of or
in connection with such transaction, or
(2) make any payment in connection
with the offer or sale of the securities
to any person other than the broker
who executes an order to sell the secu-
rities. The requirements of this para-
graph, however, shall not apply to se-
curities sold for the account of the es-
tate of a deceased person or for the ac-
count of a beneficiary of such estate
provided the estate or beneficiary
thereof is not an affiliate of the issuer;
nor shall they apply to securities sold
for the account of any person other
than an affiliate of the issuer provided
the conditions of paragraph (k) of this
rule are satisfied.

(g) Brokers’ transactions. The term
brokers’ transactions in section 4(4) of
the Act shall for the purposes of this
rule be deemed to include transactions
by a broker in which such broker:

(1) Does not more than execute the
order or orders to sell the securities as
agent for the person for whose account
the securities are sold; and receives no
more than the usual and customary
broker’s commission;

(2) Neither solicits nor arranges for
the solicitation of customers’ orders to
buy the securities in anticipation of or
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in connection with the transaction;
provided, that the foregoing shall not
preclude (i) inquiries by the broker of
other brokers or dealers who have indi-
cated an interest in the securities
within the preceding 60 days, (ii) in-
quiries by the broker of his customers
who have indicated an unsolicited bona
fide interest in the securities within
the preceding 10 business days; or (iii)
the publication by the broker of bid
and ask quotations for the security in
an inter-dealer quotation system pro-
vided that such quotations are incident
to the maintenance of a bona fide
inter-dealer market for the security for
the broker’s own account and that the
broker has published bona fide bid and
ask quotations for the security in an
inter-dealer quotation system on each
of at least twelve days within the pre-
ceding thirty calendar days with no
more than four business days in succes-
sion without such two-way quotations;

NOTE TO PARAGRAPH (G)(2)(II): The broker
should obtain and retain in his files written
evidence of indications of bona fide unsolic-
ited interest by his customers in the securi-
ties at the time such indications are re-
ceived.

(3) After reasonable inquiry is not
aware of circumstances indicating that
the person for whose account the secu-
rities are sold is an underwriter with
respect to the securities or that the
transaction is a part of a distribution
of securities of the issuer. Without lim-
iting the foregoing, the broker shall be
deemed to be aware of any facts or
statements contained in the notice re-
quired by paragraph (h) of this section.

NOTES: (i) The broker, for his own protec-
tion, should obtain and retain in his files a
copy of the notice required by paragraph (h)
of this section.

(ii) The reasonable inquiry required by
paragraph (g)(3) of this section should in-
clude, but not necessarily be limited to, in-
quiry as to the following matters:

(a) The length of time the securities have
been held by the person for whose account
they are to be sold. If practicable, the in-
quiry should include physical inspection of
the securities;

(b) The nature of the transaction in which
the securities were acquired by such person;

(c) The amount of securities of the same
class sold during the past 3 months by all
persons whose sales are required to be taken
into consideration pursuant to paragraph (e)
of this section;

(d) Whether such person intends to sell ad-
ditional securities of the same class through
any other means;

(e) Whether such person has solicited or
made any arrangement for the solicitation of
buy orders in connection with the proposed
sale of securities;

(f) Whether such person has made any pay-
ment to any other person in connection with
the proposed sale of the securities; and

(g) The number of shares or other units of
the class outstanding, or the relevant trad-
ing volume.

(h) Notice of proposed sale. If the
amount of securities to be sold in reli-
ance upon the rule during any period of
three months exceeds 500 shares or
other units or has an aggregate sale
price in excess of $10,000, three copies
of a notice on Form 144 shall be filed
with the Commission at its principal
office in Washington, DC; and if such
securities are admitted to trading on
any national securities exchange, one
copy of such notice shall also be trans-
mitted to the principal exchange on
which such securities are so admitted.
The Form 144 shall be signed by the
person for whose account the securities
are to be sold and shall be transmitted
for filing concurrently with either the
placing with a broker of an order to
execute a sale of securities in reliance
upon this rule or the execution directly
with a market maker of such a sale.
Neither the filing of such notice nor
the failure of the Commission to com-
ment thereon shall be deemed to pre-
clude the Commission from taking any
action it deems necessary or appro-
priate with respect to the sale of the
securities referred to in such notice.
The requirements of this paragraph,
however, shall not apply to securities
sold for the account of any person
other than an affiliate of the issuer,
provided the conditions of paragraph
(k) of this rule are satisfied.

(i) Bona fide intention to sell. The per-
son filing the notice required by para-
graph (h) of this section shall have a
bona fide intention to sell the securi-
ties referred to therein within a rea-
sonable time after the filing of such no-
tice.

(j) Non-exclusive rule. Although this
rule provides a means for reselling re-
stricted securities and securities held
by affiliates without registration, it is
not the exclusive means for reselling
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such securities in that manner. There-
fore, it does not eliminate or otherwise
affect the availability of any exemp-
tion for resales under the Securities
Act that a person or entity may be able
to rely upon.

(k) Termination of certain restrictions
on sales of restricted securities by persons
other than affiliates. The requirements
of paragraphs (c), (e), (f) and (h) of this
section shall not apply to restricted se-
curities sold for the account of a per-
son who is not an affiliate of the issuer
at the time of the sale and has not been
an affiliate during the preceding three
months, provided a period of at least
two years has elapsed since the later of
the date the securities were acquired
from the issuer or from an affiliate of
the issuer. The two-year period shall be
calculated as described in paragraph
(d) of this section.

(Secs. 2(11), 4(1), 4(4), 19(a), 19(c), 48 Stat. 74,
75, 77, 85; secs. 201, 203, 209, 210, 48 Stat. 904,
906, 908; secs. 1–4, 6, 68 Stat. 683, 684; sec. 12,
78 Stat. 580, 84 Stat. 1480; sec. 308(a)(2), 90
Stat. 58 (15 U.S.C. 77b(11), 77d(1), 77d(4),
77s(a); sec. 209, 59 Stat. 167; sec. 3(b), 48 Stat.
75; sec. 308(a) (1), (2), (3), 90 Stat. 56, 57; secs.
2, 18, 92 Stat. 275, 962; secs. 505, 622, 701, 94
Stat. 2291, 2292, 2294 (15 U.S.C. 77c(b), 77d(1),
77s(a), 77s(c)); secs. 2(11), 4(1), 4(4), 19(a), 48
Stat. 74, 77, 85; secs. 201, 203, 209, 210, 48 Stat.
904, 906, 908; secs. 14, 5, 68 Stat. 683, 684; sec.
12, 78 Stat. 580 (15 U.S.C. 77b(11), 77d(1),
77d(4), 77s(a)))

[37 FR 596, Jan. 14, 1972, as amended at 39 FR
6071, Feb. 19, 1974; 39 FR 8914, Mar. 7, 1974; 43
FR 43711, Sept. 27, 1978; 43 FR 54230, Nov. 21,
1978; 44 FR 15612, Mar. 14, 1979; 45 FR 12391,
Feb. 28, 1980; 46 FR 12197, Feb. 12, 1981; 47 FR
11261, Mar. 16, 1982; 53 FR 12921, Apr. 20, 1988;
55 FR 17944, Apr. 30, 1990; 58 FR 67312, Dec. 21,
1993; 61 FR 21359, May 9, 1996; 62 FR 9244, Feb.
28, 1997; 63 FR 9642, Feb. 25, 1998; 64 FR 61400,
Nov. 10, 1999]

§ 230.144A Private resales of securities
to institutions.

PRELIMINARY NOTES: 1. This section relates
solely to the application of section 5 of the
Act and not to antifraud or other provisions
of the federal securities laws.

2. Attempted compliance with this section
does not act as an exclusive election; any
seller hereunder may also claim the avail-
ability of any other applicable exemption
from the registration requirements of the
Act.

3. In view of the objective of this section
and the policies underlying the Act, this sec-
tion is not available with respect to any

transaction or series of transactions that, al-
though in technical compliance with this
section, is part of a plan or scheme to evade
the registration provisions of the Act. In
such cases, registration under the Act is re-
quired.

4. Nothing in this section obviates the need
for any issuer or any other person to comply
with the securities registration or broker-
dealer registration requirements of the Secu-
rities Exchange Act of 1934 (the Exchange
Act), whenever such requirements are appli-
cable.

5. Nothing in this section obviates the need
for any person to comply with any applicable
state law relating to the offer or sale of secu-
rities.

6. Securities acquired in a transaction
made pursuant to the provisions of this sec-
tion are deemed to be restricted securities
within the meaning of § 230.144(a)(3) of this
chapter.

7. The fact that purchasers of securities
from the issuer thereof may purchase such
securities with a view to reselling such secu-
rities pursuant to this section will not affect
the availability to such issuer of an exemp-
tion under section 4(2) of the Act, or Regula-
tion D under the Act, from the registration
requirements of the Act.

(a) Definitions. (1) For purposes of
this section, qualified institutional buyer
shall mean:

(i) Any of the following entities, act-
ing for its own account or the accounts
of other qualified institutional buyers,
that in the aggregate owns and invests
on a discretionary basis at least $100
million in securities of issuers that are
not affiliated with the entity:

(A) Any insurance company as defined
in section 2(13) of the Act;

NOTE: A purchase by an insurance company
for one or more of its separate accounts, as
defined by section 2(a)(37) of the Investment
Company Act of 1940 (the ‘‘Investment Com-
pany Act’’), which are neither registered
under section 8 of the Investment Company
Act nor required to be so registered, shall be
deemed to be a purchase for the account of
such insurance company.

(B) Any investment company reg-
istered under the Investment Company
Act or any business development com-
pany as defined in section 2(a)(48) of
that Act;

(C) Any Small Business Investment
Company licensed by the U.S. Small
Business Administration under section
301(c) or (d) of the Small Business In-
vestment Act of 1958;
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(D) Any plan established and main-
tained by a state, its political subdivi-
sions, or any agency or instrumen-
tality of a state or its political subdivi-
sions, for the benefit of its employees;

(E) Any employee benefit plan within
the meaning of title I of the Employee
Retirement Income Security Act of
1974;

(F) Any trust fund whose trustee is a
bank or trust company and whose par-
ticipants are exclusively plans of the
types identified in paragraph (a)(1)(i)
(D) or (E) of this section, except trust
funds that include as participants indi-
vidual retirement accounts or H.R. 10
plans.

(G) Any business development company
as defined in section 202(a)(22) of the
Investment Advisers Act of 1940;

(H) Any organization described in
section 501(c)(3) of the Internal Rev-
enue Code, corporation (other than a
bank as defined in section 3(a)(2) of the
Act or a savings and loan association
or other institution referenced in sec-
tion 3(a)(5)(A) of the Act or a foreign
bank or savings and loan association or
equivalent institution), partnership, or
Massachusetts or similar business
trust; and

(I) Any investment adviser registered
under the Investment Advisers Act.

(ii) Any dealer registered pursuant to
section 15 of the Exchange Act, acting
for its own account or the accounts of
other qualified institutional buyers,
that in the aggregate owns and invests
on a discretionary basis at least $10
million of securities of issuers that are
not affiliated with the dealer, Provided,
That securities constituting the whole
or a part of an unsold allotment to or
subscription by a dealer as a partici-
pant in a public offering shall not be
deemed to be owned by such dealer;

(iii) Any dealer registered pursuant to
section 15 of the Exchange Act acting
in a riskless principal transaction on
behalf of a qualified institutional
buyer;

NOTE: A registered dealer may act as
agent, on a non-discretionary basis, in a
transaction with a qualified institutional
buyer without itself having to be a qualified
institutional buyer.

(iv) Any investment company reg-
istered under the Investment Company
Act, acting for its own account or for

the accounts of other qualified institu-
tional buyers, that is part of a family
of investment companies which own in
the aggregate at least $100 million in
securities of issuers, other than issuers
that are affiliated with the investment
company or are part of such family of
investment companies. Family of invest-
ment companies means any two or more
investment companies registered under
the Investment Company Act, except
for a unit investment trust whose as-
sets consist solely of shares of one or
more registered investment companies,
that have the same investment adviser
(or, in the case of unit investment
trusts, the same depositor), Provided
That, for purposes of this section:

(A) Each series of a series company
(as defined in Rule 18f–2 under the In-
vestment Company Act [17 CFR 270.18f–
2]) shall be deemed to be a separate in-
vestment company; and

(B) Investment companies shall be
deemed to have the same adviser (or
depositor) if their advisers (or deposi-
tors) are majority-owned subsidiaries
of the same parent, or if one invest-
ment company’s adviser (or depositor)
is a majority-owned subsidiary of the
other investment company’s adviser
(or depositor);

(v) Any entity, all of the equity own-
ers of which are qualified institutional
buyers, acting for its own account or
the accounts of other qualified institu-
tional buyers; and

(vi) Any bank as defined in section
3(a)(2) of the Act, any savings and loan
association or other institution as ref-
erenced in section 3(a)(5)(A) of the Act,
or any foreign bank or savings and loan
association or equivalent institution,
acting for its own account or the ac-
counts of other qualified institutional
buyers, that in the aggregate owns and
invests on a discretionary basis at
least $100 million in securities of
issuers that are not affiliated with it
and that has an audited net worth of at
least $25 million as demonstrated in its
latest annual financial statements, as
of a date not more than 16 months pre-
ceding the date of sale under the Rule
in the case of a U.S. bank or savings
and loan association, and not more
than 18 months preceding such date of
sale for a foreign bank or savings and
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loan association or equivalent institu-
tion.

(2) In determining the aggregate
amount of securities owned and in-
vested on a discretionary basis by an
entity, the following instruments and
interests shall be excluded: bank de-
posit notes and certificates of deposit;
loan participations; repurchase agree-
ments; securities owned but subject to
a repurchase agreement; and currency,
interest rate and commodity swaps.

(3) The aggregate value of securities
owned and invested on a discretionary
basis by an entity shall be the cost of
such securities, except where the enti-
ty reports its securities holdings in its
financial statements on the basis of
their market value, and no current in-
formation with respect to the cost of
those securities has been published. In
the latter event, the securities may be
valued at market for purposes of this
section.

(4) In determining the aggregate
amount of securities owned by an enti-
ty and invested on a discretionary
basis, securities owned by subsidiaries
of the entity that are consolidated
with the entity in its financial state-
ments prepared in accordance with
generally accepted accounting prin-
ciples may be included if the invest-
ments of such subsidiaries are managed
under the direction of the entity, ex-
cept that, unless the entity is a report-
ing company under section 13 or 15(d)
of the Exchange Act, securities owned
by such subsidiaries may not be in-
cluded if the entity itself is a majority-
owned subsidiary that would be in-
cluded in the consolidated financial
statements of another enterprise.

(5) For purposes of this section, risk-
less principal transaction means a trans-
action in which a dealer buys a secu-
rity from any person and makes a si-
multaneous offsetting sale of such se-
curity to a qualified institutional
buyer, including another dealer acting
as riskless principal for a qualified in-
stitutional buyer.

(6) For purposes of this section, effec-
tive conversion premium means the
amount, expressed as a percentage of
the security’s conversion value, by
which the price at issuance of a con-
vertible security exceeds its conversion
value.

(7) For purposes of this section, effec-
tive exercise premium means the amount,
expressed as a percentage of the war-
rant’s exercise value, by which the sum
of the price at issuance and the exer-
cise price of a warrant exceeds its exer-
cise value.

(b) Sales by persons other than issuers
or dealers. Any person, other than the
issuer or a dealer, who offers or sells
securities in compliance with the con-
ditions set forth in paragraph (d) of
this section shall be deemed not to be
engaged in a distribution of such secu-
rities and therefore not to be an under-
writer of such securities within the
meaning of sections 2(11) and 4(1) of the
Act.

(c) Sales by Dealers. Any dealer who
offers or sells securities in compliance
with the conditions set forth in para-
graph (d) of this section shall be
deemed not to be a participant in a dis-
tribution of such securities within the
meaning of section 4(3)(C) of the Act
and not to be an underwriter of such
securities within the meaning of sec-
tion 2(11) of the Act, and such securi-
ties shall be deemed not to have been
offered to the public within the mean-
ing of section 4(3)(A) of the Act.

(d) Conditions to be met. To qualify for
exemption under this section, an offer
or sale must meet the following condi-
tions:

(1) The securities are offered or sold
only to a qualified institutional buyer
or to an offeree or purchaser that the
seller and any person acting on behalf
of the seller reasonably believe is a
qualified institutional buyer. In deter-
mining whether a prospective pur-
chaser is a qualified institutional
buyer, the seller and any person acting
on its behalf shall be entitled to rely
upon the following non-exclusive meth-
ods of establishing the prospective pur-
chaser’s ownership and discretionary
investments of securities:

(i) The prospective purchaser’s most
recent publicly available financial
statements, Provided That such state-
ments present the information as of a
date within 16 months preceding the
date of sale of securities under this sec-
tion in the case of a U.S. purchaser and
within 18 months preceding such date
of sale for a foreign purchaser;
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(ii) The most recent publicly avail-
able information appearing in docu-
ments filed by the prospective pur-
chaser with the Commission or another
United States federal, state, or local
governmental agency or self-regu-
latory organization, or with a foreign
governmental agency or self-regu-
latory organization, Provided That any
such information is as of a date within
16 months preceding the date of sale of
securities under this section in the
case of a U.S. purchaser and within 18
months preceding such date of sale for
a foreign purchaser;

(iii) The most recent publicly avail-
able information appearing in a recog-
nized securities manual, Provided That
such information is as of a date within
16 months preceding the date of sale of
securities under this section in the
case of a U.S. purchaser and within 18
months preceding such date of sale for
a foreign purchaser; or

(iv) A certification by the chief fi-
nancial officer, a person fulfilling an
equivalent function, or other executive
officer of the purchaser, specifying the
amount of securities owned and in-
vested on a discretionary basis by the
purchaser as of a specific date on or
since the close of the purchaser’s most
recent fiscal year, or, in the case of a
purchaser that is a member of a family
of investment companies, a certifi-
cation by an executive officer of the in-
vestment adviser specifying the
amount of securities owned by the fam-
ily of investment companies as of a
specific date on or since the close of
the purchaser’s most recent fiscal year;

(2) The seller and any person acting
on its behalf takes reasonable steps to
ensure that the purchaser is aware that
the seller may rely on the exemption
from the provisions of section 5 of the
Act provided by this section;

(3) The securities offered or sold:
(i) Were not, when issued, of the same

class as securities listed on a national
securities exchange registered under
section 6 of the Exchange Act or
quoted in a U.S. automated inter-deal-
er quotation system; Provided, That se-
curities that are convertible or ex-
changeable into securities so listed or
quoted at the time of issuance and that
had an effective conversion premium of
less than 10 percent, shall be treated as

securities of the class into which they
are convertible or exchangeable; and
that warrants that may be exercised
for securities so listed or quoted at the
time of issuance, for a period of less
than 3 years from the date of issuance,
or that had an effective exercise pre-
mium of less than 10 percent, shall be
treated as securities of the class to be
issued upon exercise; and Provided fur-
ther, That the Commission may from
time to time, taking into account
then-existing market practices, des-
ignate additional securities and classes
of securities that will not be deemed of
the same class as securities listed on a
national securities exchange or quoted
in a U.S. automated inter-dealer
quotation system; and

(ii) Are not securities of an open-end
investment company, unit investment
trust or face-amount certificate com-
pany that is or is required to be reg-
istered under section 8 of the Invest-
ment Company Act; and

(4)(i) In the case of securities of an
issuer that is neither subject to section
13 or 15(d) of the Exchange Act, nor ex-
empt from reporting pursuant to Rule
12g3–2(b) (§ 240.12g3–2(b) of this chapter)
under the Exchange Act, nor a foreign
government as defined in Rule 405
(§ 230.405 of this chapter) eligible to reg-
ister securities under Schedule B of the
Act, the holder and a prospective pur-
chaser designated by the holder have
the right to obtain from the issuer,
upon request of the holder, and the pro-
spective purchaser has received from
the issuer, the seller, or a person act-
ing on either of their behalf, at or prior
to the time of sale, upon such prospec-
tive purchaser’s request to the holder
or the issuer, the following information
(which shall be reasonably current in
relation to the date of resale under this
section): a very brief statement of the
nature of the business of the issuer and
the products and services it offers; and
the issuer’s most recent balance sheet
and profit and loss and retained earn-
ings statements, and similar financial
statements for such part of the two
preceding fiscal years as the issuer has
been in operation (the financial state-
ments should be audited to the extent
reasonably available).

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00479 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



480

17 CFR Ch. II (4–1–01 Edition)§ 230.145

(ii) The requirement that the infor-
mation be reasonably current will be
presumed to be satisfied if:

(A) The balance sheet is as of a date
less than 16 months before the date of
resale, the statements of profit and
loss and retained earnings are for the
12 months preceding the date of such
balance sheet, and if such balance
sheet is not as of a date less than 6
months before the date of resale, it
shall be accompanied by additional
statements of profit and loss and re-
tained earnings for the period from the
date of such balance sheet to a date
less than 6 months before the date of
resale; and

(B) The statement of the nature of
the issuer’s business and its products
and services offered is as of a date
within 12 months prior to the date of
resale; or

(C) With regard to foreign private
issuers, the required information meets
the timing requirements of the issuer’s
home country or principal trading mar-
kets.

(e) Offers and sales of securities pur-
suant to this section shall be deemed
not to affect the availability of any ex-
emption or safe harbor relating to any
previous or subsequent offer or sale of
such securities by the issuer or any
prior or subsequent holder thereof.

[55 FR 17945, Apr. 30, 1990, as amended at 57
FR 48722, Oct. 28, 1992]

§ 230.145 Reclassification of securities,
mergers, consolidations and acqui-
sitions of assets.

PRELIMINARY NOTE: Rule 145 (§ 230.145 of
this chapter) is designed to make available
the protection provided by registration
under the Securities Act of 1933, as amended
(Act), to persons who are offered securities
in a business combination of the type de-
scribed in paragraphs (a) (1), (2) and (3) of the
rule. The thrust of the rule is that an offer,
offer to sell, offer for sale, or sale occurs when
there is submitted to security holders a plan
or agreement pursuant to which such holders
are required to elect, on the basis of what is
in substance a new investment decision,
whether to accept a new or different security
in exchange for their existing security. Rule
145 embodies the Commission’s determina-
tion that such transactions are subject to
the registration requirements of the Act, and
that the previously existing no-sale theory of
Rule 133 is no longer consistent with the
statutory purposes of the Act. See Release

No. 33–5316 (October 6, 1972) [37 FR 23631]. Se-
curities issued in transactions described in
paragraph (a) of Rule 145 may be registered
on Form S–4 or F–4 (§ 239.25 or § 239.34 of this
chapter) or Form N–14 (§ 239.23 of this chap-
ter) under the Act.

Transactions for which statutory ex-
emptions under the Act, including
those contained in sections 3(a)(9), (10),
(11) and 4(2), are otherwise available
are not affected by Rule 145.

NOTE 1: Reference is made to Rule 153a
(§ 230.153a of this chapter) describing the pro-
spectus delivery required in a transaction of
the type referred to in Rule 145.

NOTE 2: A reclassification of securities cov-
ered by Rule 145 would be exempt from reg-
istration pursuant to section 3(a)(9) or (11) of
the Act if the conditions of either of these
sections are satisfied.

(a) Transactions within this section. An
offer, offer to sell, offer for sale, or sale
shall be deemed to be involved, within
the meaning of section 2(3) of the Act,
so far as the security holders of a cor-
poration or other person are concerned
where, pursuant to statutory provi-
sions of the jurisdiction under which
such corporation or other person is or-
ganized, or pursuant to provisions con-
tained in its certificate of incorpora-
tion or similar controlling instru-
ments, or otherwise, there is submitted
for the vote or consent of such security
holders a plan or agreement for:

(1) Reclassifications. A reclassification
of securities of such corporation or
other person, other than a stock split,
reverse stock split, or change in par
value, which involves the substitution
of a security for another security;

(2) Mergers of Consolidations. A statu-
tory merger or consolidation or similar
plan or acquisition in which securities
of such corporation or other person
held by such security holders will be-
come or be exchanged for securities of
any person, unless the sole purpose of
the transaction is to change an issuer’s
domicile solely within the United
States; or

(3) Transfers of assets. A transfer of
assets of such corporation or other per-
son, to another person in consideration
of the issuance of securities of such
other person or any of its affiliates, if:

(i) Such plan or agreement provides
for dissolution of the corporation or
other person whose security holders
are voting or consenting; or
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(ii) Such plan or agreement provides
for a pro rata or similar distribution of
such securities to the security holders
voting or consenting; or

(iii) The board of directors or similar
representatives of such corporation or
other person, adopts resolutions rel-
ative to paragraph (a)(3) (i) or (ii) of
this section within 1 year after the
taking of such vote or consent; or

(iv) The transfer of assets is a part of
a preexisting plan for distribution of
such securities, notwithstanding para-
graph (a)(3) (i), (ii), or (iii) of this sec-
tion.

(b) Communications before a Registra-
tion Statement is filed. Communications
made in connection with or relating to
a transaction described in paragraph
(a) of this section that will be reg-
istered under the Act may be made
under § 230.135, § 230.165 or § 230.166.

(c) Persons and parties deemed to be
underwriters. For purposes of this sec-
tion, any party to any transaction
specified in paragraph (a) of this sec-
tion, other than the issuer, or any per-
son who is an affiliate of such party at
the time any such transaction is sub-
mitted for vote or consent, who pub-
licly offers or sells securities of the
issuer acquired in connection with any
such transaction, shall be deemed to be
engaged in a distribution and therefore
to be an underwriter thereof within the
meaning of section 2(11) of the Act. The
term party as used in this paragraph (c)
shall mean the corporations, business
entities, or other persons, other than
the issuer, whose assets or capital
structure are affected by the trans-
actions specified in paragraph (a) of
this section.

(d) Resale provisions for persons and
parties deemed underwriters. Notwith-
standing the provisions of paragraph
(c), a person or party specified therein
shall not be deemed to be engaged in a
distribution and therefore not to be an
underwriter of registered securities ac-
quired in a transaction specified in
paragraph (a) of this section if:

(1) Such securities are sold by such
person or party in accordance with the
provisions of paragraphs (c), (e), (f) and
(g) of § 230.144;

(2) Such person or party is not an af-
filiate of the issuer, and a period of at
least one year, as determined in ac-

cordance with paragraph (d) of § 230.144,
has elapsed since the date the securi-
ties were acquired from the issuer in
such transaction, and the issuer meets
the requirements of paragraph (c) of
§ 230.144; or

(3) Such person or party is not, and
has not been for at least three months,
an affiliate of the issuer, and a period
of at least two years, as determined in
accordance with paragraph (d) of
§ 230.144, has elapsed since the date the
securities were acquired from the
issuer in such transaction.

(e) Definition of person. The term per-
son as used in paragraphs (c) and (d) of
this section, when used with reference
to a person for whose account securi-
ties are to be sold, shall have the same
meaning as the definition of that term
in paragraph (a)(2) of § 230.144.

(Secs. 2(11), 4(1), 4(4), 19(a), 48 Stat. 74, 77, 85;
sec. 209, 48 Stat. 908; secs. 1–4, 68 Stat. 683;
sec. 12, 78 Stat. 580; sec. 308(a)(2), 90 Stat. 57;
15 U.S.C. 77b(11), 77d(1), 77d(4), 77s(a))

[37 FR 23636, Nov. 7, 1972, as amended at 49
FR 5921, Feb. 16, 1984; 50 FR 19016, May 6,
1985; 50 FR 48382, Nov. 25, 1985; 55 FR 17944,
Apr. 30, 1990; 62 FR 9245, Feb. 28, 1997; 64 FR
61449, Nov. 10, 1999]

§ 230.146 Rules under section 18 of the
Act.

(a) Prepared by or on behalf of the
issuer. An offering document (as defined
in Section 18(d)(1) of the Act [15 U.S.C.
77r(d)(1)]) is ‘‘prepared by or on behalf
of the issuer’’ for purposes of Section 18
of the Act, if the issuer or an agent or
representative:

(1) Authorizes the document’s pro-
duction, and

(2) Approves the document before its
use.

(b) Covered securities for purposes of
Section 18. (1) For purposes of Section
18(b) of the Act (15 U.S.C. 77r), the
Commission finds that the following
national securities exchanges, or seg-
ments or tiers thereof, have listing
standards that are substantially simi-
lar to those of the New York Stock Ex-
change (‘‘NYSE’’), the American Stock
Exchange (‘‘Amex’’), or the National
Market System of the Nasdaq Stock
Market (‘‘Nasdaq/NMS’’), and that se-
curities listed on such exchanges shall
be deemed covered securities:
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(i) Tier I of the Pacific Exchange, In-
corporated;

(ii) Tier I of the Philadelphia Stock
Exchange, Incorporated; and

(iii) The Chicago Board Options Ex-
change, Incorporated.

(2) The designation of securities in
paragraphs (b)(1) (i) through (iii) of
this section as covered securities is
conditioned on such exchanges’ listing
standards (or segments or tiers thereof)
continuing to be substantially similar
to those of the NYSE, Amex, or
Nasdaq/NMS.

[62 FR 24573, May 6, 1997, as amended at 63
FR 3035, Jan. 21, 1998]

§ 230.147 ‘‘Part of an issue’’, ‘‘person
resident’’, and ‘‘doing business with-
in’’ for purposes of section 3(a)(11).

PRELIMINARY NOTES: 1. This rule shall not
raise any presumption that the exemption
provided by section 3(a)(11) of the Act is not
available for transactions by an issuer which
do not satisfy all of the provisions of the
rule.

2. Nothing in this rule obviates the need
for compliance with any state law relating
to the offer and sale of the securities.

3. Section 5 of the Act requires that all se-
curities offered by the use of the mails or by
any means or instruments of transportation
or communication in interstate commerce be
registered with the Commission. Congress,
however, provided certain exemptions in the
Act from such registration provisions where
there was no practical need for registration
or where the benefits of registration were
too remote. Among those exemptions is that
provided by section 3(a)(11) of the Act for
transactions in any security which is a part of
an issue offered and sold only to persons resi-
dent within a single State or Territory, where
the issuer of such security is a person resident
and doing business within * * * such State or
Territory. The legislative history of that Sec-
tion suggests that the exemption was in-
tended to apply only to issues genuinely
local in character, which in reality represent
local financing by local industries, carried
out through local investment. Rule 147 is in-
tended to provide more objective standards
upon which responsible local businessmen in-
tending to raise capital from local sources
may rely in claiming the section 3(a)(11) ex-
emption.

All of the terms and conditions of the rule
must be satisfied in order for the rule to be
available. These are: (i) That the issuer be a
resident of and doing business within the
state or territory in which all offers and
sales are made; and (ii) that no part of the
issue be offered or sold to non-residents
within the period of time specified in the

rule. For purposes of the rule the definition
of issuer in section 2(4) of the Act shall apply.

All offers, offers to sell, offers for sale, and
sales which are part of the same issue must
meet all of the conditions of Rule 147 for the
rule to be available. The determination
whether offers, offers to sell, offers for sale
and sales of securities are part of the same
issue (i.e., are deemed to be integrated) will
continue to be a question of fact and will de-
pend on the particular circumstances. See
Securities Act of 1933 Release No. 4434 (De-
cember 6, 1961) (26 FR 9158). Securities Act
Release No. 4434 indicated that in deter-
mining whether offers and sales should be re-
garded as part of the same issue and thus
should be integrated any one or more of the
following factors may be determinative:

(i) Are the offerings part of a single plan of
financing;

(ii) Do the offerings involve issuance of the
same class of securities;

(iii) Are the offerings made at or about the
same time;

(iv) Is the same type of consideration to be
received; and

(v) Are the offerings made for the same
general purpose.

Subparagraph (b)(2) of the rule, however, is
designed to provide certainty to the extent
feasible by identifying certain types of offers
and sales of securities which will be deemed
not part of an issue, for purposes of the rule
only.

Persons claiming the availability of the
rule have the burden of proving that they
have satisfied all of its provisions. However,
the rule does not establish exclusive stand-
ards for complying with the section 3(a)(11)
exemption. The exemption would also be
available if the issuer satisfied the standards
set forth in relevant administrative and judi-
cial interpretations at the time of the offer-
ing but the issuer would have the burden of
proving the availability of the exemption.
Rule 147 relates to transactions exempted
from the registration requirements of sec-
tion 5 of the Act by section 3(a)(11). Neither
the rule nor section 3(a)(11) provides an ex-
emption from the registration requirements
of section 12(g) of the Securities Exchange
Act of 1934, the anti-fraud provisions of the
federal securities laws, the civil liability
provisions of section 12(2) of the Act or other
provisions of the federal securities laws.

Finally, in view of the objectives of the
rule and the purposes and policies underlying
the Act, the rule shall not be available to
any person with respect to any offering
which, although in technical compliance
with the rule, is part of a plan or scheme by
such person to make interstate offers or
sales of securities. In such cases registration
pursuant to the Act is required.

4. The rule provides an exemption for offers
and sales by the issuer only. It is not avail-
able for offers or sales of securities by other

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00482 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



483

Securities and Exchange Commission § 230.147

persons. Section 3(a)(11) of the Act has been
interpreted to permit offers and sales by per-
sons controlling the issuer, if the exemption
provided by that section would have been
available to the issuer at the time of the of-
fering. See Securities Act Release No. 4434.
Controlling persons who want to offer or sell
securities pursuant to section 3(a)(11) may
continue to do so in accordance with applica-
ble judicial and administrative interpreta-
tions.

(a) Transactions covered. Offers, offers
to sell, offers for sale and sales by an
issuer of its securities made in accord-
ance with all of the terms and condi-
tions of this rule shall be deemed to be
part of an issue offered and sold only to
persons resident within a single state
or territory where the issuer is a per-
son resident and doing business within
such state or territory, within the
meaning of section 3(a)(11) of the Act.

(b) Part of an issue. (1) For purposes of
this rule, all securities of the issuer
which are part of an issue shall be of-
fered, offered for sale or sold in accord-
ance with all of the terms and condi-
tions of this rule.

(2) For purposes of this rule only, an
issue shall be deemed not to include of-
fers, offers to sell, offers for sale or
sales of securities of the issuer pursu-
ant to the exemption provided by sec-
tion 3 or section 4(2) of the Act or pur-
suant to a registration statement filed
under the Act, that take place prior to
the six month period immediately pre-
ceding or after the six month period
immediately following any offers, of-
fers for sale or sales pursuant to this
rule, Provided, That, there are during
either of said six month periods no of-
fers, offers for sale or sales of securities
by or for the issuer of the same or simi-
lar class as those offered, offered for
sale or sold pursuant to the rule.

NOTE: In the event that securities of the
same or similar class as those offered pursu-
ant to the rule are offered, offered for sale or
sold less than six months prior to or subse-
quent to any offer, offer for sale or sale pur-
suant to this rule, see Preliminary Note 3
hereof as to which offers, offers to sell, offers
for sale, or sales are part of an issue.

(c) Nature of the issuer. The issuer of
the securities shall at the time of any
offers and the sales be a person resi-
dent and doing business within the
state or territory in which all of the of-

fers, offers to sell, offers for sale and
sales are made.

(1) The issuer shall be deemed to be a
resident of the state or territory in
which:

(i) It is incorporated or organized, if
a corporation, limited partnership,
trust or other form of business organi-
zation that is organized under state or
territorial law;

(ii) Its principal office is located, if a
general partnership or other form of
business organization that is not orga-
nized under any state or territorial
law;

(iii) His principal residence is located
if an individual.

(2) The issuer shall be deemed to be
doing business within a state or terri-
tory if:

(i) The issuer derived at least 80 per-
cent of its gross revenues and those of
its subsidiaries on a consolidated basis.

(A) For its most recent fiscal year, if
the first offer of any part of the issue
is made during the first six months of
the issuer’s current fiscal year; or

(B) For the first six months of its
current fiscal year or during the
twelve-month fiscal period ending with
such six-month period, if the first offer
of any part of the issue is made during
the last six months of the issuer’s cur-
rent fiscal year from the operation of a
business or of real property located in
or from the rendering of services with-
in such state or territory; provided,
however, that this provision does not
apply to any issuer which has not had
gross revenues in excess of $5,000 from
the sale of products or services or other
conduct of its business for its most re-
cent twelve-month fiscal period;

(ii) The issuer had at the end of its
most recent semi-annual fiscal period
prior to the first offer of any part of
the issue, at least 80 percent of its as-
sets and those of its subsidiaries on a
consolidated basis located within such
state or territory;

(iii) The issuer intends to use and
uses at least 80 percent of the net pro-
ceeds to the issuer from sales made
pursuant to this rule in connection
with the operation of a business or of
real property, the purchase of real
property located in, or the rendering of
services within such state or territory;
and
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(iv) The principal office of the issuer
is located within such state or terri-
tory.

(d) Offerees and purchasers: Person
Resident. Offers, offers to sell, offers for
sale and sales of securities that are
part of an issue shall be made only to
persons resident within the state or
territory of which the issuer is a resi-
dent. For purposes of determining the
residence of offerees and purchasers:

(1) A corporation, partnership, trust
or other form of business organization
shall be deemed to be a resident of a
state or territory if, at the time of the
offer and sale to it, it has its principal
office within such state or territory.

(2) An individual shall be deemed to
be a resident of a state or territory if
such individual has, at the time of the
offer and sale to him, his principal resi-
dence in the state or territory.

(3) A corporation, partnership, trust
or other form of business organization
which is organized for the specific pur-
pose of acquiring part of an issue of-
fered pursuant to this rule shall be
deemed not to be a resident of a state
or territory unless all of the beneficial
owners of such organization are resi-
dents of such state or territory.

(e) Limitation of resales. During the
period in which securities that are part
of an issue are being offered and sold
by the issuer, and for a period of nine
months from the date of the last sale
by the issuer of such securities, all re-
sales of any part of the issue, by any
person, shall be made only to persons
resident within such state or territory.

NOTES: 1. In the case of convertible securi-
ties resales of either the convertible secu-
rity, or if it is converted, the underlying se-
curity, could be made during the period de-
scribed in paragraph (e) only to persons resi-
dent within such state or territory. For pur-
poses of this rule a conversion in reliance on
section 3(a)(9) of the Act does not begin a
new period.

2. Dealers must satisfy the requirements of
Rule 15c2–11 under the Securities Exchange
Act of 1934 prior to publishing any quotation
for a security, or submitting any quotation
for publication, in any quotation medium.

(f) Precautions against interstate offers
and sales. (1) The issuer shall, in con-
nection with any securities sold by it
pursuant to this rule:

(i) Place a legend on the certificate
or other document evidencing the secu-

rity stating that the securities have
not been registered under the Act and
setting forth the limitations on resale
contained in paragraph (e) of this sec-
tion;

(ii) Issue stop transfer instructions to
the issuer’s transfer agent, if any, with
respect to the securities, or, if the
issuer transfers its own securities
make a notation in the appropriate
records of the issuer; and

(iii) Obtain a written representation
from each purchaser as to his resi-
dence.

(2) The issuer shall, in connection
with the issuance of new certificates
for any of the securities that are part
of the same issue that are presented for
transfer during the time period speci-
fied in paragraph (e), take the steps re-
quired by paragraphs (f)(1) (i) and (ii) of
this section.

(3) The issuer shall, in connection
with any offers, offers to sell, offers for
sale or sales by it pursuant to this rule,
disclose, in writing, the limitations on
resale contained in paragraph (e) and
the provisions of paragraphs (f)(1) (i)
and (ii) and paragraph (f)(2) of this sec-
tion.

[39 FR 2356, Jan. 21, 1974]

§ 230.148 [Reserved]

§ 230.149 Definition of ‘‘exchanged’’ in
section 3(a)(9), for certain trans-
actions.

The term exchanged in section 3(a)(9)
(sec. 202(c), 48 Stat. 906; 15 U.S.C. 77c(9))
shall be deemed to include the issuance
of a security in consideration of the
surrender, by the existing security
holders of the issuer, of outstanding se-
curities of the issuer, notwithstanding
the fact that the surrender of the out-
standing securities may be required by
the terms of the plans of exchange to
be accompanied by such payment in
cash by the security holder as may be
necessary to effect an equitable adjust-
ment, in respect of dividends or inter-
est paid or payable on the securities in-
volved in the exchange, as between
such security holder and other security
holders of the same class accepting the
offer of exchange.

[2 FR 1382, July 7, 1937]
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§ 230.150 Definition of ‘‘commission or
other remuneration’’ in section
3(a)(9), for certain transactions.

The term commission or other remu-
neration in section 3(a)(9) of the Act
shall not include payments made by
the issuer, directly or indirectly, to its
security holders in connection with an
exchange of securities for outstanding
securities, when such payments are
part of the terms of the offer of ex-
change.

[2 FR 1076, May 26, 1937]

§ 230.151 Safe harbor definition of cer-
tain ‘‘annuity contracts or optional
annuity contracts’’ within the
meaning of section 3(a)(8).

(a) Any annuity contract or optional
annuity contract (a contract) shall be
deemed to be within the provisions of
section 3(a)(8) of the Securities Act of
1933 (15 U.S.C. 77c(a)(8)), Provided, That

(1) The annuity or optional annuity
contract is issued by a corporation (the
insurer) subject to the supervision of
the insurance commissioner, bank
commissioner, or any agency or officer
performing like functions, of any State
or Territory of the United States or
the District of Columbia;

(2) The insurer assumes the invest-
ment risk under the contract as pre-
scribed in paragraph (b) of this section;
and

(3) The contract is not marketed pri-
marily as an investment.

(b) The insurer shall be deemed to as-
sume the investment risk under the
contract if:

(1) The value of the contract does not
vary according to the investment expe-
rience of a separate account;

(2) The insurer for the life of the con-
tract

(i) Guarantees the principal amount
of purchase payments and interest
credited thereto, less any deduction
(without regard to its timing) for sales,
administrative or other expenses or
charges; and

(ii) Credits a specified rate of interest
(as defined in paragraph (c) of this sec-
tion to net purchase payments and in-
terest credited thereto; and

(3) The insurer guarantees that the
rate of any interest to be credited in
excess of that described in paragraph
(b)(2)(ii) of this section will not be

modifed more frequently than once per
year.

(c) The term specified rate of interest,
as used in paragraph (b)(2)(ii) of this
section, means a rate of interest under
the contract that is at least equal to
the minimum rate required to be cred-
ited by the relevant nonforfeiture law
in the jurisdiction in which the con-
tract is issued. If that jurisdiction does
not have any applicable nonforfeiture
law at the time the contract is issued
(or if the minimum rate applicable to
an existing contract is no longer man-
dated in that jurisdiction), the speci-
fied rate under the contract must at
least be equal to the minimum rate
then required for individual annuity
contracts by the NAIC Standard Non-
forfeiture Law.

[51 FR 20262, June 4, 1986]

§ 230.152 Definition of ‘‘transactions by
an issuer not involving any public
offering’’ in section 4(2), for certain
transactions.

The phrase transactions by an issuer
not involving any public offering in sec-
tion 4(2) (48 Stat. 77, sec. 203(a), 48 Stat.
906; 15 U.S.C. 77d) shall be deemed to
apply to transactions not involving
any public offering at the time of said
transactions although subsequently
thereto the issuer decides to make a
public offering and/or files a registra-
tion statement.

[2 FR 1076, May 26, 1937, as amended at 30 FR
2022, Feb. 13, 1965]

CROSS REFERENCE: For regulations relating
to registration statement, see §§ 230.400—
230.494.

§ 230.152a Offer or sale of certain frac-
tional interests.

Any offer or sale of a security, evi-
denced by a scrip certificate, order
form or similar document which rep-
resents a fractional interest in a share
of stock or similar security shall be
deemed a transaction by a person other
than an issuer, underwriter or dealer,
within the meaning of section 4(1) of
the act, if the fractional interest (a) re-
sulted from a stock dividend, stock
split, reverse stock split, conversion,
merger or similar transaction, and (b)
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is offered or sold pursuant to arrange-
ments for the purchase and sale of frac-
tional interests among the person enti-
tled to such fractional interests for the
purpose of combining such interests
into whole shares, and for the sale of
such number of whole shares as may be
necessary to compensate security hold-
ers for any remaining fractional inter-
ests not so combined, notwithstanding
that the issuer or an affiliate of the
issuer may act on behalf of or as agent
for the security holders in effecting
such transactions.

(Sec. 4, 48 Stat. 77; 15 U.S.C. 77d)

[30 FR 2657, Mar. 2, 1965]

§ 230.153 Definition of ‘‘preceded by a
prospectus’’, as used in section
5(b)(2), in relation to certain trans-
actions.

(a) The term preceded by a prospectus,
as used in section 5(b)(2) of the Securi-
ties Act of 1933 (48 Stat. 77; 15 U.S.C.
77e(b)(2), as amended, in respect of any
requirement of delivery of a prospectus
to a member of a national securities
exchange, on account of a transaction
in a security effected on such ex-
change, shall mean delivery, prior to
such transaction, of copies of a pro-
spectus descriptive of such security
and meeting the requirements of sec-
tion 10(a) (48 Stat. 81, sec. 205, 48 Stat.
906; 15 U.S.C. 77j) to such exchange by
the issuer or any underwriter, for the
purpose of redelivery to members of
such exchange upon their request: Pro-
vided, That as to any transaction oc-
curring prior to the expiration of forty
days after the effective date of the reg-
istration statement or the expiration
of forty days after the first date upon
which the security was bona fide of-
fered to the public by the issuer or by
or through an underwriter after such
effective date, whichever is later (ex-
clusive of the time during which a stop
order issued under section 8 is in effect
as to such security):

(1) Such exchange shall theretofore
have requested of the issuer or, if such
requests shall not have been compiled
with, of a principal underwriter (as that
term is defined in § 230.405), from time
to time, such number of copies of such
prospectus as may have appeared rea-
sonably necessary to comply with the
requests of its members, and shall have

delivered from its supply on hand a
copy to any member theretofore mak-
ing a written request therefor, and

(2) The issuer or any underwriter
shall theretofore have furnished such
exchange with such reasonable number
of copies of such prospectus as may
have been requested by the exchange
for the purpose stated above.

(b) The term national securities ex-
change, as used herein shall mean a se-
curities exchange registered as a na-
tional securities exchange under the
Securities Exchange Act of 1934 (48
Stat. 881; 15 U.S.C. Chapter 2B), as
amended.

[2 FR 1076, May 26, 1937, as amended at 19 FR
6737, Oct. 20, 1954]

CROSS REFERENCES: For the rules and regu-
lations under the Securities Exchange Act of
1934, see part 240 of this chapter. For general
requirements as to prospectuses, see
§§ 230.400–230.434a.

§ 230.153a Definition of ‘‘preceded by a
prospectus’’ as used in section
5(b)(2) of the Act, in relation to cer-
tain transactions requiring ap-
proval of security holders.

The term preceded by a prospectus, as
used in section 5(b)(2) of the Act with
respect to any requirement for the de-
livery of a prospectus to security hold-
ers of a corporation or other person, in
connection with transactions of the
character specified in paragraph (a) of
§ 230.145, shall mean the delivery of a
prospectus:

(a) Prior to the vote of security hold-
ers on such transactions; or,

(b) With respect to actions taken by
consent, prior to the earliest date on
which the corporate action may be
taken; to all security holders of record
of such corporation or other person, en-
titled to vote on or consent to the pro-
posed transaction, at their address of
record on the transfer records of the
corporation or other person.

[37 FR 23636, Nov. 7, 1972]

§ 230.153b Definition of ‘‘preceded by a
prospectus’’, as used in section
5(b)(2), in connection with certain
transactions in standardized op-
tions.

The term preceded by a prospectus, as
used in section 5(b)(2) of the Act with
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respect to any requirement for the de-
livery of a prospectus relating to
standardized options registered on
Form S–20, shall mean the delivery,
prior to any transactions, of copies of
such prospectus to each options mar-
ket upon which the options are traded,
for the purpose of redelivery to options
customers upon their request, Provided
That:

(a) Such options market shall thereto
have requested of the issuer, from time
to time, such number of copies of such
prospectus as may have appeared rea-
sonably necessary to comply with the
requests of options customers, and
shall have delivered promptly from its
supply on hand a copy to any options
customer making a request thereof;
and

(b) The issuer shall have furnished
such options market with such reason-
able number of copies of such pro-
spectus as may have been requested by
the options market for the purpose
stated above.

(15 U.S.C. 77a et seq.)

[47 FR 41955, Sept. 23, 1982]

§ 230.154 Delivery of prospectuses to
investors at the same address.

(a) Delivery of a single prospectus. If
you must deliver a prospectus under
the federal securities laws, for purposes
of sections 5(b) and 2(a)(10) of the Act
(15 U.S.C. 77e(b) and 77b(a)(10)) or
§ 240.15c2–8(b) of this chapter, you will
be considered to have delivered a pro-
spectus to investors who share an ad-
dress if:

(1) You deliver a prospectus to the
shared address;

(2) You address the prospectus to the
investors as a group (for example,
‘‘ABC Fund [or Corporation] Share-
holders,’’ ‘‘Jane Doe and Household,’’
‘‘The Smith Family’’) or to each of the
investors individually (for example,
‘‘John Doe and Richard Jones’’); and

(3) The investors consent in writing
to delivery of one prospectus.

(b) Implied consent. You do not need
to obtain written consent from an in-
vestor under paragraph (a)(3) of this
section if all of the following condi-
tions are met:

(1) The investor has the same last
name as the other investors, or you

reasonably believe that the investors
are members of the same family;

(2) You have sent the investor a no-
tice at least 60 days before you begin to
rely on this section concerning deliv-
ery of prospectuses to that investor.
The notice must be a separate written
statement and:

(i) State that only one prospectus
will be delivered to the shared address
unless you receive contrary instruc-
tions;

(ii) Include a toll-free telephone num-
ber or be accompanied by a reply form
that is pre-addressed with postage pro-
vided, that the investor can use to no-
tify you that he or she wishes to re-
ceive a separate prospectus;

(iii) State the duration of the con-
sent;

(iv) Explain how an investor can re-
voke consent;

(v) State that you will begin sending
individual copies to an investor within
30 days after you receive revocation of
the investor’s consent; and

(vi) Contain the following prominent
statement, or similar clear and under-
standable statement, in bold-face type:
‘‘Important Notice Regarding Delivery
of Shareholder Documents.’’ This
statement also must appear on the en-
velope in which the notice is delivered.
Alternatively, if the notice is delivered
separately from other communications
to investors, this statement may ap-
pear either on the notice or on the en-
velope in which the notice is delivered;

NOTE TO PARAGRAPH (B)(2): The notice
should be written in plain English. See
§ 230.421(d)(2) of this chapter for a discussion
of plain English principles.

(3) You have not received the reply
form or other notification indicating
that the investor wishes to continue to
receive an individual copy of the pro-
spectus, within 60 days after you sent
the notice; and

(4) You deliver the prospectus to a
post office box or to a residential street
address. You can assume a street ad-
dress is a residence unless you have in-
formation that indicates it is a busi-
ness.

(c) Revocation of consent. If an inves-
tor, orally or in writing, revokes con-
sent to delivery of one prospectus to a
shared address (provided under para-
graphs (a)(3) or (b) of this section), you
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must begin sending individual copies to
that investor within 30 days after you
receive the revocation. If the individ-
ual’s consent concerns delivery of the
prospectus of a registered open-end
management investment company, at
least once a year you must explain to
investors who have consented how they
can revoke their consent. The expla-
nation must be reasonably designed to
reach these investors.

(d) Definition of address. For purposes
of this section, address means a street
address, a post office box number, an
electronic mail address, a facsimile
telephone number, or other similar des-
tination to which paper or electronic
documents are delivered, unless other-
wise provided in this section. If you
have reason to believe that an address
is the street address of a multi-unit
building, the address must include the
unit number.

[64 FR 62545, Nov. 16, 1999, as amended at 65
FR 65749, Nov. 2, 2000]

§ 230.155 Integration of abandoned of-
ferings.

PRELIMINARY NOTE: Compliance with para-
graph (b) or (c) of this section provides a
non-exclusive safe harbor from integration
of private and registered offerings. Because
of the objectives of Rule 155 and the policies
underlying the Act, Rule 155 is not available
to any issuer for any transaction or series of
transactions that, although in technical
compliance with the rule, is part of a plan or
scheme to evade the registration require-
ments of the Act.

(a) Definition of terms. For the pur-
poses of this section only, a private of-
fering means an unregistered offering of
securities that is exempt from registra-
tion under Section 4(2) or 4(6) of the
Act (15 U.S.C. 77d(2) and 77d(6)) or Rule
506 of Regulation D (§ 230.506).

(b) Abandoned private offering followed
by a registered offering. A private offer-
ing of securities will not be considered
part of an offering for which the issuer
later files a registration statement if:

(1) No securities were sold in the pri-
vate offering;

(2) The issuer and any person(s) act-
ing on its behalf terminate all offering
activity in the private offering before
the issuer files the registration state-
ment;

(3) The Section 10(a) final prospectus
and any Section 10 preliminary pro-

spectus used in the registered offering
disclose information about the aban-
doned private offering, including:

(i) The size and nature of the private
offering;

(ii) The date on which the issuer
abandoned the private offering;

(iii) That any offers to buy or indica-
tions of interest given in the private
offering were rejected or otherwise not
accepted; and

(iv) That the prospectus delivered in
the registered offering supersedes any
offering materials used in the private
offering; and

(4) The issuer does not file the reg-
istration statement until at least 30
calendar days after termination of all
offering activity in the private offer-
ing, unless the issuer and any person
acting on its behalf offered securities
in the private offering only to persons
who were (or who the issuer reasonably
believes were):

(i) Accredited investors (as that term
is defined in § 230.501(a)); or

(ii) Persons who satisfy the knowl-
edge and experience standard of
§ 230.506(b)(2)(ii).

(c) Abandoned registered offering fol-
lowed by a private offering. An offering
for which the issuer filed a registration
statement will not be considered part
of a later commenced private offering
if:

(1) No securities were sold in the reg-
istered offering;

(2) The issuer withdraws the registra-
tion statement under § 230.477;

(3) Neither the issuer nor any person
acting on the issuer’s behalf com-
mences the private offering earlier
than 30 calendar days after the effec-
tive date of withdrawal of the registra-
tion statement under § 230.477;

(4) The issuer notifies each offeree in
the private offering that:

(i) The offering is not registered
under the Act;

(ii) The securities will be ‘‘restricted
securities’’ (as that term is defined in
§ 230.144(a)(3)) and may not be resold
unless they are registered under the
Act or an exemption from registration
is available;

(iii) Purchasers in the private offer-
ing do not have the protection of Sec-
tion 11 of the Act (15 U.S.C. 77k); and
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(iv) A registration statement for the
abandoned offering was filed and with-
drawn, specifying the effective date of
the withdrawal; and

(5) Any disclosure document used in
the private offering discloses any
changes in the issuer’s business or fi-
nancial condition that occurred after
the issuer filed the registration state-
ment that are material to the invest-
ment decision in the private offering.

[66 FR 8896, Feb. 5, 2001]

§ 230.156 Investment company sales lit-
erature.

(a) Under the federal securities laws,
including section 17(a) of the Securities
Act of 1933 (15 U.S.C. 77q(a)) and sec-
tion 10(b) of the Securities Exchange
Act of 1934 (15 U.S.C. 78j(b)) and Rule
10b–5 thereunder (17 CFR part 240), it is
unlawful for any person, directly or in-
directly, by the use of any means or in-
strumentality of interstate commerce
or of the mails, to use sales literature
which is materially misleading in con-
nection with the offer or sale of securi-
ties issued by an investment company.
Under these provisions, sales literature
is materially misleading if it: (1) Con-
tains an untrue statement of a mate-
rial fact or (2) omits to state a mate-
rial fact necessary in order to make a
statement made, in the light of the cir-
cumstances of its use, not misleading.

(b) Whether or not a particular de-
scription, representation, illustration,
or other statement involving a mate-
rial fact is misleading depends on eval-
uation of the context in which it is
made. In considering whether a par-
ticular statement involving a material
fact is or might be misleading, weight
should be given to all pertinent factors,
including, but not limited to, those
listed below.

(1) A Statement could be misleading
because of:

(i) Other statements being made in
connection with the offer of sale or sale
of the securities in question;

(ii) The absence of explanations,
qualifications, limitations or other
statements necessary or appropriate to
make such statement not misleading;
or

(iii) General economic or financial
conditions or circumstances.

(2) Representations about past or fu-
ture investment performance could be
misleading because of statements or
omissions made involving a material
fact, including situations where:

(i) Portrayals of past income, gain, or
growth of assets convey an impression
of the net investment results achieved
by an actual or hypothetical invest-
ment which would not be justified
under the circumstances; and

(ii) Representations, whether express
or implied, about future investment
performance, including:

(A) Representations, as to security of
capital, possible future gains or in-
come, or expenses associated with an
investment;

(B) Representations implying that fu-
ture gain or income may be inferred
from or predicted based on past invest-
ment performance; or

(C) Portrayals of past performance,
made in a manner which would imply
that gains or income realized in the
past would be repeated in the future.

(3) A statement involving a material
fact about the characteristics or at-
tributes of an investment company
could be misleading because of:

(i) Statements about possible bene-
fits connected with or resulting from
services to be provided or methods of
operation which do not give equal
prominence to discussion of any risks
or limitations associated therewith;

(ii) Exaggerated or unsubstantiated
claims about management skill or
techniques, characteristics of the in-
vestment company or an investment in
securities issued by such company,
services, security of investment or
funds, effects of government super-
vision, or other attributes; and

(iii) Unwarranted or incompletely ex-
plained comparisons to other invest-
ment vehicles or to indexes.

(c) For purposes of this section, the
term sales literature shall be deemed to
include any communication (whether
in writing, by radio, or by television)
used by any person to offer to sell or
induce the sale of securities of any in-
vestment company. Communications
between issuers, underwriters and deal-
ers are included in this definition of
sales literature if such communica-
tions, or the information contained
therein, can be reasonably expected to
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be communicated to prospective inves-
tors in the offer or sale of securities or
are designed to be employed in either
written or oral form in the offer or sale
of securities.

(Sec. 38(a) (15 U.S.C. 80a–37(a)); sec. 19(a) (15
U.S.C. 77s(a)); secs. 10(b) and 23(a) (15 U.S.C.
78j(b) and 78w(a)))

[44 FR 64072, Nov. 6, 1979]

§ 230.157 Small entities under the Se-
curities Act for purposes of the Reg-
ulatory Flexibility Act.

For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (5 U.S.C. 601 et seq.),
and unless otherwise defined for pur-
poses of a particular rulemaking pro-
ceeding, the term small business or small
organization shall:

(a) When used with reference to an
issuer, other than an investment com-
pany, for purposes of the Securities Act
of 1933, mean an issuer whose total as-
sets on the last day of its most recent
fiscal year were $5 million or less and
that is engaged or proposing to engage
in small business financing. An issuer
is considered to be engaged or pro-
posing to engage in small business fi-
nancing under this section if it is con-
ducting or proposes to conduct an of-
fering of securities which does not ex-
ceed the dollar limitation prescribed
by section 3(b) of the Securities Act.

(b) When used with reference to an
investment company that is an issuer
for purposes of the Act, have the mean-
ing ascribed to those terms by § 270.0–10
of this chapter.

[47 FR 5221, Feb. 4, 1982, as amended at 51 FR
25362, July 14, 1986; 63 FR 35514, June 30, 1998]

§ 230.158 Definitions of certain terms
in the last paragraph of section
11(a).

(a) An ‘‘earning statement’’ made
generally available to securityholders
of the registrant pursuant to the last
paragraph of section 11(a) of the Act
shall be sufficient for the purposes of
such paragraph if:

(1) There is included the information
required for statements of income con-
tained either:

(i) In Item 8 of Form 10–K and Form
10–KSB (§ 249.310 of this chapter), part I,
Item 1 of Form 10–Q and Form 10–QSB

(§ 249.308a of this chapter), or rule 14a–
3(b) (§ 240.14a–3(b) of this chapter) under
the Securities Exchange Act of 1934;

(ii) In Item 17 of Form 20–F (§ 249.220f
of this chapter), if appropriate; or

(iii) In Form 40–F (§ 249.240f of this
chapter); and

(2) The information specified in the
last paragraph of section 11(a) is con-
tained in one report or any combina-
tion of reports either:

(i) On Form 10–K and Form 10–KSB,
Form 10–Q and Form 10–QSB, Form 8–K
(§ 249.308 of this chapter), or in the an-
nual report to securityholders pursu-
ant to rule 14a–3 under the Securities
Exchange Act of 1934; or

(ii) On Form 20–F, Form 40–F or
Form 6–K (§ 249.306 of this chapter).
A subsidiary issuing debt securities
guaranteed by its parent will be
deemed to have met the requirements
of this paragraph if the parent’s in-
come statements satisfy the criteria of
this paragraph and information re-
specting the subsidiary is included to
the same extent as was presented in
the registration statement. An ‘‘earn-
ing statement’’ not meeting the re-
quirements of this paragraph may oth-
erwise be sufficient for purposes of the
last paragraph of section 11(a).

(b) For purposes of the last paragraph
of section 11(a) only, the ‘‘earning
statement’’ contemplated by paragraph
(a) of this section shall be deemed to be
‘‘made generally available to its
securityholders’’ if the registrant:

(1) Is required to file reports pursu-
ant to section 13 or 15(d) of the Securi-
ties Exchange Act of 1934 and

(2) Has filed its report or reports on
Form 10–K and Form 10–KSB, Form 10–
Q and Form 10–QSB, Form 8–K, Form
20–F, Form 40–F, or Form 6–K, or has
supplied to the Commission copies of
the annual report sent to
securityholders pursuant to rule 14a–
3(c), containing such information.
A registrant may use other methods to
make an earning statement ‘‘generally
available to its securityholders’’ for
purposes of the last paragraph of sec-
tion 11(a).

(c) For purposes of the last paragraph
of section 11(a) only, the effective date
of the registration statement is deemed to
be the date of the latest to occur of (1)
the effective date of the registration
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statement: (2) the effective date of the
last post-effective amendment to the
registration statement, next preceding
a particular sale by the registrant of
registered securities to the public filed
for purposes of (i) including any pro-
spectus required by section 10(a)(3) of
the Act, (ii) reflecting in the pro-
spectus any facts or events arising
after the effective date of the registra-
tion statement (or the most recent
post-effective amendment thereof)
which, individually or in the aggregate,
represent a fundamental change in the
information set forth in the registra-
tion statement, or (iii) including any
material information with respect to
the plan or distribution not previously
disclosed in this registration statement
or any material change to such infor-
mation in the registration statement,
or (3) the date of filing of the last re-
port of the registrant incorporated by
reference into the prospectus, and re-
lied upon in lieu of filing a post-effec-
tive amendment for purposes of para-
graphs (c)(2) (i) and (ii) of this rule,
next preceding a particular sale by the
registrant of registered securities to
the public.

(d) If an earnings statement was
made available by ‘‘other methods’’
than those specified in paragraphs (a)
and (b) of this section, the earnings
statement must be filed as exhibit 99 to
the next periodic report required by
section 13 or 15(d) of the Exchange Act
covering the period in which the earn-
ings statement was released.

[48 FR 44770, Sept. 30, 1983, as amended at 56
FR 30054, July 1, 1991; 58 FR 14669, Mar. 18,
1993]

§ 230.160. Registered investment com-
pany exemption from Section
101(c)(1) of the Electronic Signa-
tures in Global and National Com-
merce Act.

A prospectus for an investment com-
pany registered under the Investment
Company Act of 1940 (15 U.S.C. 80a–1 et
seq.) that is sent or given for the sole
purpose of permitting a communica-
tion not to be deemed a prospectus
under section 2(a)(10)(a) of the Act (15
U.S.C. 77b(a)(10)(a)) shall be exempt
from the requirements of section

101(c)(1) of the Electronic Signatures in
Global and National Commerce Act.

[65 FR 47284, Aug. 2, 2000]

§ 230.161 Amendments to rules and
regulations governing exemptions.

The rules and regulations governing
the exemption of securities under sec-
tion 3(b) of the Act, as in effect at the
time the securities are first bona fide
offered to the public in conformity
therewith, shall continue to govern the
exemption of such securities notwith-
standing the subsequent amendment of
such rules and regulations. This sec-
tion shall not apply, however, to any
new offering of such securities by an
issuer or underwriter after the effec-
tive date of any such amendment, nor
shall it apply to any offering after Jan-
uary 1, 1959, of securities by an issuer
or underwriter pursuant to Regulation
D or pursuant to Regulation A as in ef-
fect at any time prior to July 23, 1956.

[23 FR 4454, June 20, 1958]

§ 230.162 Submission of tenders in reg-
istered exchange offers.

(a) Notwithstanding section 5(a) of
the Act (15 U.S.C. 77e(a)), offerors may
solicit tenders of securities in an ex-
change offer subject to § 240.13e–4(e) or
§ 240.14d–4(b) of this chapter before a
registration statement is effective as
to the security offered, so long as no
securities are purchased until the reg-
istration statement is effective and the
tender offer has expired in accordance
with the tender offer rules.

(b) Notwithstanding section 5(b)(2) of
the Act (15 U.S.C. 77e(b)(2)), a pro-
spectus that meets the requirements of
section 10(a) of the Act (15 U.S.C.
77j(a)) need not be delivered to security
holders in an exchange offer subject to
§ 240.13e–4(e) or § 240.14d–4(b) of this
chapter, so long as a preliminary pro-
spectus, prospectus supplements and
revised prospectuses are delivered to
security holders in accordance with
§ 240.13e–4(e)(2) or § 240.14d–4(b) of this
chapter, as applicable.

[64 FR 61450, Nov. 10, 1999]
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§ 230.165 Offers made in connection
with a business combination trans-
action.

PRELIMINARY NOTE: This section is avail-
able only to communications relating to
business combinations. The exemption does
not apply to communications that may be in
technical compliance with this section, but
have the primary purpose or effect of condi-
tioning the market for another transaction,
such as a capital-raising or resale trans-
action.

(a) Communications before a registra-
tion statement is filed. Notwithstanding
section 5(c) of the Act (15 U.S.C. 77e(c)),
the offeror of securities in a business
combination transaction to be reg-
istered under the Act may make an
offer to sell or solicit an offer to buy
those securities from and including the
first public announcement until the fil-
ing of a registration statement related
to the transaction, so long as any writ-
ten communication (other than non-
public communications among partici-
pants) made in connection with or re-
lating to the transaction (i.e., pro-
spectus) is filed in accordance with
§ 230.425 and the conditions in para-
graph (c) of this section are satisfied.

(b) Communications after a registration
statement is filed. Notwithstanding sec-
tion 5(b)(1) of the Act (15 U.S.C.
77e(b)(1)), any written communication
(other than non-public communica-
tions among participants) made in con-
nection with or relating to a business
combination transaction (i.e., pro-
spectus) after the filing of a registra-
tion statement related to the trans-
action need not satisfy the require-
ments of section 10 (15 U.S.C. 77j) of the
Act, so long as the prospectus is filed
in accordance with § 230.424 or § 230.425
and the conditions in paragraph (c) of
this section are satisfied.

(c) Conditions. To rely on paragraphs
(a) and (b) of this section:

(1) Each prospectus must contain a
prominent legend that urges investors
to read the relevant documents filed or
to be filed with the Commission be-
cause they contain important informa-
tion. The legend also must explain to
investors that they can get the docu-
ments for free at the Commission’s web
site and describe which documents are
available free from the offeror; and

(2) In an exchange offer, the offer
must be made in accordance with the
applicable tender offer rules (§§ 240.14d–
1 through 240.14e–8 of this chapter);
and, in a transaction involving the
vote of security holders, the offer must
be made in accordance with the appli-
cable proxy or information statement
rules (§§ 240.14a–1 through 240.14a–101
and §§ 240.14c–1 through 240.14c–101 of
this chapter).

(d) Applicability. This section is appli-
cable not only to the offeror of securi-
ties in a business combination trans-
action, but also to any other partici-
pant that may need to rely on and
complies with this section in commu-
nicating about the transaction.

(e) Failure to file or delay in filing. An
immaterial or unintentional failure to
file or delay in filing a prospectus de-
scribed in this section will not result in
a violation of section 5(b)(1) or (c) of
the Act (15 U.S.C. 77e(b)(1) and (c)), so
long as:

(1) A good faith and reasonable effort
was made to comply with the filing re-
quirement; and

(2) The prospectus is filed as soon as
practicable after discovery of the fail-
ure to file.

(f) Definitions.
(1) A business combination transaction

means any transaction specified in
§ 230.145(a) or exchange offer;

(2) A participant is any person or enti-
ty that is a party to the business com-
bination transaction and any persons
authorized to act on their behalf; and

(3) Public announcement is any oral or
written communication by a partici-
pant that is reasonably designed to, or
has the effect of, informing the public
or security holders in general about
the business combination transaction.

[64 FR 61450, Nov. 10, 1999]

§ 230.166 Exemption from section 5(c)
for certain communications in con-
nection with business combination
transactions.

PRELIMINARY NOTE: This section is avail-
able only to communications relating to
business combinations. The exemption does
not apply to communications that may be in
technical compliance with this section, but
have the primary purpose or effect of condi-
tioning the market for another transaction,
such as a capital-raising or resale trans-
action.
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(a) Communications. In a registered of-
fering involving a business combina-
tion transaction, any communication
made in connection with or relating to
the transaction before the first public
announcement of the offering will not
constitute an offer to sell or a solicita-
tion of an offer to buy the securities of-
fered for purposes of section 5(c) of the
Act (15 U.S.C. 77e(c)), so long as the
participants take all reasonable steps
within their control to prevent further
distribution or publication of the com-
munication until either the first public
announcement is made or the registra-
tion statement related to the trans-
action is filed.

(b) Definitions. The terms business
combination transaction, participant
and public announcement have the
same meaning as set forth in
§ 230.165(f).

[64 FR 61450, Nov. 10, 1999]

§ 230.170 Prohibition of use of certain
financial statements.

Financial statements which purport
to give effect to the receipt and appli-
cation of any part of the proceeds from
the sale of securities for cash shall not
be used unless such securities are to be
offered through underwriters and the
underwriting arrangements are such
that the underwriters are or will be
committed to take and pay for all of
the securities, if any are taken, prior
to or within a reasonable time after
the commencement of the public offer-
ing, or if the securities are not so
taken to refund to all subscribers the
full amount of all subscription pay-
ments made for the securities. The cap-
tion of any such financial statement
shall clearly set forth the assumptions
upon which such statement is based.
The caption shall be in type at least as
large as that used generally in the
body of the statement.

[21 FR 7566, Oct. 3, 1956]

§ 230.171 Disclosure detrimental to the
national defense or foreign policy.

(a) Any requirement to the contrary
notwithstanding, no registration state-
ment, prospectus, or other document
filed with the Commission or used in
connection with the offering or sale of
any securities shall contain any docu-

ment or information which, pursuant
to Executive order, has been classified
by an appropriate department or agen-
cy of the United States for protection
in the interests of national defense or
foreign policy.

(b) Where a document or information
is omitted pursuant to paragraph (a) of
this section, there shall be filed, in lieu
of such document or information, a
statement from an appropriate depart-
ment or agency of the United States to
the effect that such document or infor-
mation has been classified or that the
status thereof is awaiting determina-
tion. Where a document is omitted pur-
suant to paragraph (a) of this section,
but information relating to the subject
matter of such document is neverthe-
less included in material filed with the
Commission pursuant to a determina-
tion of an appropriate department or
agency of the United States that dis-
closure of such information would not
be contrary to the interests of national
defense or foreign policy, a statement
from such department or agency to
that effect shall be submitted for the
information of the Commission. A reg-
istrant may rely upon any such state-
ment in filing or omitting any docu-
ment or information to which the
statement relates.

(c) The Commission may protect any
information in its possession which
may require classification in the inter-
ests of national defense or foreign pol-
icy pending determination by an appro-
priate department or agency as to
whether such information should be
classified.

(d) It shall be the duty of the reg-
istrant to submit the documents or in-
formation referred to in paragraph (a)
of this section to the appropriate de-
partment or agency of the United
States prior to filing them with the
Commission and to obtain and submit
to the Commission, at the time of fil-
ing such documents or information, or
in lieu thereof, as the case may be, the
statements from such department or
agency required by paragraph (b) of
this section. All such statements shall
be in writing.

[33 FR 7682, May 24, 1968]
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§ 230.174 Delivery of prospectus by
dealers; exemptions under section
4(3) of the Act.

The obligations of a dealer (including
an underwriter no longer acting as an
underwriter in respect of the security
involved in such transactions) to de-
liver a prospectus in transactions in a
security as to which a registration
statement has been filed taking place
prior to the expiration of the 40- or 90-
day period specified in section 4(3) of
the Act after the effective date of such
registration statement or prior to the
expiration of such period after the first
date upon which the security was bona
fide offered to the public by the issuer
or by or through an underwriter after
such effective date, whichever is later,
shall be subject to the following provi-
sions:

(a) No prospectus need be delivered if
the registration statement is on Form
F–6 (§ 239.36 of this chapter).

(b) No prospectus need be delivered if
the issuer is subject, immediately prior
to the time of filing the registration
statement, to the reporting require-
ments of section 13 or 15(d) of the Secu-
rities Exchange Act of 1934.

(c) Where a registration statement
relates to offerings to be made from
time to time no prospectus need be de-
livered after the expiration of the ini-
tial prospectus delivery period speci-
fied in section 4(3) of the Act following
the first bona fide offering of securities
under such registration statement.

(d) If (1) the registration statement
relates to the security of an issuer that
is not subject, immediately prior to the
time of filing the registration state-
ment, to the reporting requirements of
section 13 or 15(d) of the Securities Ex-
change Act of 1934, and (2) as of the of-
fering date, the security is listed on a
registered national securities exchange
or authorized for inclusion in an elec-
tronic inter-dealer quotation system
sponsored and governed by the rules of
a registered securities association, no
prospectus need be delivered after the
expiration of twenty-five calendar days
after the offering date. For purposes of
this provision, the term offering date
refers to the later of the effective date
of the registration statement or the
first date on which the security was
bona fide offered to the public.

(e) Notwithstanding the foregoing,
the period during which a prospectus
must be delivered by a dealer shall be:

(1) As specified in section 4(3) of the
Act if the registration statement was
the subject of a stop order issued under
section 8 of the Act; or

(2) As the Commission may provide
upon application or on its own motion
in a particular case.

(f) Nothing in this section shall affect
the obligation to deliver a prospectus
pursuant to the provisions of section 5
of the Act by a dealer who is acting as
an underwriter with respect to the se-
curities involved or who is engaged in a
transaction as to securities consti-
tuting the whole or a part of an unsold
allotment to or subscription by such
dealer as a participant in the distribu-
tion of such securities by the issuer or
by or through an underwriter.

(g) If the registration statement re-
lates to an offering of securities of a
‘‘blank check company,’’ as defined in
Rule 419 under the Act (17 CFR 230.419),
the statutory period for prospectus de-
livery specified in section 4(3) of the
Act shall not terminate until 90 days
after the date funds and securities are
released from the escrow or trust ac-
count pursuant to Rule 419 under the
Act.

(15 U.S.C. 77d; Secs. 6, 7, 8, 10, 19(a), 48 Stat.
78, 79, 81, 85; secs. 205, 209, 48 Stat. 906, 908;
sec. 301, 54 Stat. 857; sec. 8, 68 Stat. 685; sec.
1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat. 57; secs.
12, 13, 15(d), 23(a), 48 Stat. 892, 894, 895, 901;
secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec.
203(a), 49 Stat. 704; sec. 202, 68 Stat. 686; secs.
3, 4, 6, 78 Stat. 565–568, 569, 570–574; secs. 1, 2,
82 Stat. 454; sec. 28(c), 84 Stat. 1435; secs. 1, 2,
84 Stat. 1497; sec. 105(b), 88 Stat. 1503; secs. 8,
9, 10, 18, 89 Stat. 117, 118, 119, 155; sec. 308(b),
90 Stat. 57; secs. 202, 203, 204, 91 Stat. 1494,
1498, 1499, 1500; 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 78l, 78m, 78o(d), 78w(a))

[35 FR 18457, Dec. 4, 1970, as amended at 48
FR 12347, Mar. 24, 1983; 53 FR 11845, Apr. 11,
1988; 57 FR 18043, Apr. 28, 1992]

§ 230.175 Liability for certain state-
ments by issuers.

(a) A statement within the coverage
of paragraph (b) of this section which is
made by or on behalf of an issuer or by
an outside reviewer retained by the
issuer shall be deemed not to be a
fraudulent statement (as defined in
paragraph (d) of this section), unless it
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is shown that such statement was made
or reaffirmed without a reasonable
basis or was disclosed other than in
good faith.

(b) This rule applies to the following
statements:

(1) A forward-looking statement (as
defined in paragraph (c) of this section)
made in a document filed with the
Commission, in Part I of a quarterly
report on Form 10–Q and Form 10–QSB,
§ 249.308a of this chapter, or in an an-
nual report to shareholders meeting
the requirements of Rules 14a–3 (b) and
(c) or 14c–3 (a) and (b) under the Securi-
ties Exchange Act of 1934, a statement
reaffirming such forward-looking
statement subsequent to the date the
document was filed or the annual re-
port was made publicly available, or a
forward-looking statement made prior
to the date the document was filed or
the date the annual report was publicly
available if such statement is re-
affirmed in a filed document, in Part I
of a quarterly report on Form 10–Q and
Form 10–QSB, or in an annual report
made publicly available within a rea-
sonable time after the making of such
forward-looking statement; Provided,
That

(i) At the time such statements are
made or reaffirmed, either the issuer is
subject to the reporting requirements
of section 13(a) or 15(d) of the Securi-
ties Exchange Act of 1934 and has com-
plied with the requirements of rule 13a–
1 or 15d–1 thereunder, if applicable, to
file its most recent annual report on
Form 10–K and Form 10–KSB, Form 20–
F or Form 40–F; or if the issuer is not
subject to the reporting requirements
of section 13(a) or 15(d) of the Securi-
ties Exchange Act of 1934, the state-
ments are made in a registration state-
ment filed under the Act, offering
statement or solicitation of interest
written document or broadcast script
under Regulation A or pursuant to sec-
tion 12 (b) or (g) of the Securities Ex-
change Act of 1934, and

(ii) The statements are not made by
or on behalf of an issuer that is an in-
vestment company registered under
the Investment Company Act of 1940;
and

(2) Information which is disclosed in
a document filed with the Commission,
in Part I of a quarterly report on Form

10–Q and Form 10–QSB (§ 249.308a of this
chapter) or in an annual report to
shareholders meeting the requirements
of Rules 14a–3 (b) and (c) or 14c–3 (a)
and (b) under the Securities Exchange
Act of 1934 (§§ 240.14a–3 (b) and (c) or
240.14a–3 (a) and (b) of this chapter) and
which relates to (i) the effects of
changing prices on the business enter-
prise, presented voluntarily or pursu-
ant to Item 303 of Regulation S–K
(§ 229.303 of this chapter) or Regulation
S–B (§ 228.303 of this chapter) ‘‘Manage-
ment’s Discussion and Analysis of Fi-
nancial Condition and Results of Oper-
ations, or Item 5 of Form 20–F, Oper-
ating and Financial Review and Pros-
pects, (§ 249.220f of this chapter)’’ or
Item 302 of Regulation S–K (§ 229.302 of
this chapter), ‘‘Supplementary finan-
cial information,’’ or Rule 3–20(c) of
Regulation S–X (§ 210.3–20(c) of this
chapter), or (ii) the value of proved oil
and gas reserves (such as a standard-
ized measure of discounted future net
cash flows relating to proved oil and
gas reserves as set forth in paragraphs
30–34 of Statement of Financial Ac-
counting Standards No. 69) presented
voluntarily or pursuant to Item 302 of
Regulation S–K (§ 229.302 of this chap-
ter).

(c) For the purpose of this rule, the
term forward-looking statement shall
mean and shall be limited to:

(1) A statement containing a projec-
tion of revenues, income (loss), earn-
ings (loss) per share, capital expendi-
tures, dividends, capital structure or
other financial items;

(2) A statement of management’s
plans and objectives for future oper-
ations;

(3) A statement of future economic
performance contained in manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations included pursuant to Item 303 of
Regulation S–K (§ 229.303 of this chap-
ter) or Item 9 of Form 20–F; or Item 5
of Form 20–F.

(4) Disclosed statements of the as-
sumptions underlying or relating to
any of the statements described in
paragraphs (c) (1), (2), or (3) of this sec-
tion.

(d) For the purpose of this rule the
term fraudulent statement shall mean a
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statement which is an untrue state-
ment of a material fact, a statement
false or misleading with respect to any
material fact, an omission to state a
material fact necessary to make a
statement not misleading, or which
constitutes the employment of a ma-
nipulative, deceptive, or fraudulent de-
vice, contrivance, scheme, transaction,
act, practice, course of business, or an
artifice to defraud, as those terms are
used in the Securities Act of 1933 or the
rules or regulations promulgated there-
under.

[46 FR 13990, Feb. 25, 1981, as amended at 46
FR 19457, Mar. 31, 1981; 47 FR 54770, Dec. 6,
1982; 48 FR 19875, May 3, 1983; 56 FR 30054,
July 1, 1991; 57 FR 36468, Aug. 13, 1992; 64 FR
53909, Oct. 5, 1999]

§ 230.176 Circumstances affecting the
determination of what constitutes
reasonable investigation and rea-
sonable grounds for belief under
section 11 of the Securities Act.

In determining whether or not the
conduct of a person constitutes a rea-
sonable investigation or a reasonable
ground for belief meeting the standard
set forth in section 11(c), relevant cir-
cumstances include, with respect to a
person other than the issuer.

(a) The type of issuer;
(b) The type of security;
(c) The type of person;
(d) The office held when the person is

an officer;
(e) The presence or absence of an-

other relationship to the issuer when
the person is a director or proposed di-
rector;

(f) Reasonable reliance on officers,
employees, and others whose duties
should have given them knowledge of
the particular facts (in the light of the
functions and responsibilities of the
particular person with respect to the
issuer and the filing);

(g) When the person is an under-
writer, the type of underwriting ar-
rangement, the role of the particular
person as an underwriter and the avail-
ability of information with respect to
the registrant; and

(h) Whether, with respect to a fact or
document incorporated by reference,
the particular person had any responsi-
bility for the fact or document at the

time of the filing from which it was in-
corporated.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a–
37)

[47 FR 11433, Mar. 16, 1982]

§ 230.180 Exemption from registration
of interests and participations
issued in connection with certain
H.R. 10 plans.

(a) Any interest or participation in a
single trust fund or in a collective
trust fund maintained by a bank, or
any security arising out of a contract
issued by an insurance company, issued
to an employee benefit plan shall be
exempt from the provisions of section 5
of the Act if the following terms and
conditions are met:

(1) The plan covers employees, some
or all of whom are employees within
the meaning of section 401(c)(1) of the
Internal Revenue Code of 1954, and is
either: (i) A pension or profit-sharing
plan which meets the requirements for
qualification under section 401 of such
Code, or (ii) an annuity plan which
meets the requirements for the deduc-
tion of the employer’s contribution
under section 404(a)(2) of such Code;

(2) The plan covers only employees of
a single employer or employees of
interrelated partnerships; and

(3) The issuer of such interest, par-
ticipation or security shall have rea-
sonable grounds to believe and, after
making reasonable inquiry, shall be-
lieve immediately prior to any
issuance that:

(i) The employer is a law firm, ac-
counting firm, investment banking
firm, pension consulting firm or invest-
ment advisory firm that is engaged in
furnishing services of a type that in-
volve such knowledge and experience
in financial and business matters that
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the employer is able to represent ade-
quately its interests and those of its
employees; or

(ii) In connection with the plan, the
employer prior to adopting the plan ob-
tains the advice of a person or entity
that (A) is not a financial institution
providing any funding vehicle for the
plan, and is neither an affiliated person
as defined in section 2(a)(3) of the In-
vestment Company Act of 1940 of, nor a
person who has a material business re-
lationship with, a financial institution
providing a funding vehicle for the
plan; and (B) is, by virtue of knowledge
and experience in financial and busi-
ness matters, able to represent ade-
quately the interests of the employer
and its employees.

(b) Any interest or participation
issued to a participant in either a pen-
sion or profit-sharing plan which meets
the requirements for qualification
under section 401 of the Internal Rev-
enue Code of 1954 or an annuity plan
which meets the requirements for the
deduction of the employer’s contribu-
tion under section 404(a)(2) of such
Code, and which covers employees,
some or all of whom are employees
within the meaning of section 401(c)(1)
of such Code, shall be exempt from the
provisions of section 5 of the Act.

[46 FR 58291, Dec. 1, 1981]

§ 230.215 Accredited investor.
The term accredited investor as used

in section 2(15)(ii) of the Securities Act
of 1933 (15 U.S.C. 77b(15)(ii)) shall in-
clude the following persons:

(a) Any savings and loan association
or other institution specified in section
3(a)(5)(A) of the Act whether acting in
its individual or fiduciary capacity;
any broker or dealer registered pursu-
ant to section 15 of the Securities Ex-
change Act of 1934; any plan estab-
lished and maintained by a state, its
political subdivisions, or any agency or
instrumentality of a state or its polit-
ical subdivisions, for the benefit of its
employees, if such plan has total assets
in excess of $5,000,000; any employee
benefit plan within the meaning of
Table I of the Employee Retirement In-
come Security Act of 1974, if the in-
vestment decision is made by a plan fi-
duciary, as defined in section 3(21) of
such Act, which is a savings and loan

association, or if the employee benefit
plan has total assets in excess of
$5,000,000 or, if a self-directed plan,
with investment decisions made solely
by persons that are accredited inves-
tors;

(b) Any private business development
company as defined in section 202(a)(22)
of the Investment Advisers Act of 1940;

(c) Any organization described in sec-
tion 501(c)(3) of the Internal Revenue
Code, corporation, Massachusetts or
similar business trust, or partnership,
not formed for the specific purpose of
acquiring the securities offered, with
total assets in excess of $5,000,000;

(d) Any director, executive officer, or
general partner of the issuer of the se-
curities being offered or sold, or any di-
rector, executive officer, or general
partner of a general partner of that
issuer;

(e) Any natural person whose indi-
vidual net worth, or joint net worth
with that person’s spouse, at the time
of his purchase exceeds $1,000,000;

(f) Any natural person who had an in-
dividual income in excess of $200,000 in
each of the two most recent years or
joint income with that person’s spouse
in excess of $300,000 in each of those
years and has a reasonable expectation
of reaching the same income level in
the current year;

(g) Any trust, with total assets in ex-
cess of $5,000,000, not formed for the
specific purpose of acquiring the secu-
rities offered, whose purchase is di-
rected by a sophisticated person as de-
scribed in § 230.506(b)(2)(ii); and

(h) Any entity in which all of the eq-
uity owners are accredited investors.

[47 FR 11261, Mar. 16, 1982, as amended at 53
FR 7868, Mar. 10, 1988; 54 FR 11372, Mar. 20,
1989]

REGULATION A–R—SPECIAL EXEMPTIONS

§ 230.236 Exemption of shares offered
in connection with certain trans-
actions.

Shares of stock or similar security
offered to provide funds to be distrib-
uted to shareholders of the issuer of
such securities in lieu of issuing frac-
tional shares, script certificates or
order forms, in connection with a stock
dividend, stock split, reverse stock
split, conversion, merger or similar
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transaction, shall be exempt from reg-
istration under the Act if the following
conditions are met:

(a) The issuer of such shares is re-
quired to file and has filed reports with
the Commission pursuant to section 13
or 15(d) of the Securities Exchange Act
of 1934.

(b) The aggregate gross proceeds
from the sale of all shares offered in
connection with the transaction for the
purpose of providing such funds does
not exceed $300,000.

(c) At least ten days prior to the of-
fering of the shares, the issuer shall
furnish to the Commission in writing
the following information: (1) That it
proposes to offer shares in reliance
upon the exemption provided by this
rule; (2) the estimated number of
shares to be so offered; (3) the aggre-
gate market value of such shares as of
the latest practicable date; and (4) a
brief description of the transaction in
connection with which the shares are
to be offered.

(Secs. 3, 4, and 19, 48 Stat. 75, 77, 85, as
amended; 15 U.S.C. 77c, 77d, 77s; secs. 3(b),
4(l), 19(a), 48 Stat. 75, 77, 85; secs. 209, 48 Stat.
908; 59 Stat. 167; sec. 12, 78 Stat. 580; 84 Stat.
1480; sec. 308(a)(2), 90 Stat. 57; sec. 18, 92 Stat.
275; sec. 2, 92 Stat. 962; sec. 301, 94 Stat. 2291,
2294; secs. 12(a), 12(h), 12(i), 16(a), 23(a), 48
Stat. 892, 896, 901; sec. 203a, 49 Stat. 704; sec.
8, 49 Stat. 1379, secs. 3, 8, 78 Stat. 565–568, 579;
sec. 1, 82 Stat. 454; sec. 105(b), 88 Stat. 1503;
sec. 18, 89 Stat. 155; 15 U.S.C. 77c(b), 77d(l),
77s(a), 78l(a), 78l(h), 78l(i), 78p(a), 78w(a))

[27 FR 3289, Apr. 6, 1962, as amended at 37 FR
22978, Oct. 27, 1972; 47 FR 29652, July 8, 1982;
61 FR 49959, Sept. 24, 1996]

§ 230.237 Exemption for offers and
sales to certain Canadian tax-de-
ferred retirement savings accounts.

(a) Definitions. As used in this sec-
tion:

(1) Canadian law means the federal
laws of Canada, the laws of any prov-
ince or territory of Canada, and the
rules or regulations of any federal, pro-
vincial, or territorial regulatory au-
thority, or any self-regulatory author-
ity, of Canada.

(2) Canadian Retirement Account
means a trust or other arrangement,
including, but not limited to, a ‘‘Reg-
istered Retirement Savings Plan’’ or
‘‘Registered Retirement Income Fund’’

administered under Canadian law, that
is managed by the Participant and:

(i) Operated to provide retirement
benefits to a Participant; and

(ii) Established in Canada, adminis-
tered under Canadian law, and quali-
fied for tax-deferred treatment under
Canadian law.

(3) Eligible Security means a security
issued by a Qualified Company that:

(i) Is offered to a Participant, or sold
to his or her Canadian Retirement Ac-
count, in reliance on this section; and

(ii) May also be purchased by Cana-
dians other than Participants.

(4) Foreign Government means the gov-
ernment of any foreign country or of
any political subdivision of a foreign
country.

(5) Foreign Issuer means any issuer
that is a Foreign Government, a na-
tional of any foreign country or a cor-
poration or other organization incor-
porated or organized under the laws of
any foreign country, except an issuer
meeting the following conditions:

(i) More than 50 percent of the out-
standing voting securities of the issuer
are held of record either directly or
through voting trust certificates or de-
positary receipts by residents of the
United States; and

(ii) Any of the following:
(A) The majority of the executive of-

ficers or directors are United States
citizens or residents;

(B) More than 50 percent of the assets
of the issuer are located in the United
States; or

(C) The business of the issuer is ad-
ministered principally in the United
States.

(iii) For purposes of this definition,
the term resident, as applied to security
holders, means any person whose ad-
dress appears on the records of the
issuer, the voting trustee, or the depos-
itary as being located in the United
States.

(6) Participant means a natural person
who is a resident of the United States,
or is temporarily present in the United
States, and who contributes to, or is or
will be entitled to receive the income
and assets from, a Canadian Retire-
ment Account.

(7) Qualified Company means a For-
eign Issuer whose securities are quali-
fied for investment on a tax-deferred
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basis by a Canadian Retirement Ac-
count under Canadian law.

(8) United States means the United
States of America, its territories and
possessions, any State of the United
States, and the District of Columbia.

(b) Exemption. The offer to a Partici-
pant, or the sale to his or her Canadian
Retirement Account, of Eligible Secu-
rities by any person is exempt from
Section 5 of the Act (15 U.S.C. 77e) if
the person:

(1) Includes in any written offering
materials delivered to a Participant, or
to his or her Canadian Retirement Ac-
count, a prominent statement that the
Eligible Security is not registered with
the U.S. Securities and Exchange Com-
mission and the Eligible Security is
being offered or sold in the United
States under an exemption from reg-
istration.

(2) Has not asserted that Canadian
law, or the jurisdiction of the courts of
Canada, does not apply in a proceeding
involving an Eligible Security.

[65 FR 37676, June 15, 2000]

REGULATION A—CONDITIONAL SMALL
ISSUES EXEMPTION

AUTHORITY: Secs. 230.251 to 230.263 issued
under 15 U.S.C. 77c, 77s.

SOURCE: 57 FR 36468, Aug. 13, 1992, unless
otherwise noted.

§ 230.251 Scope of exemption.
A public offer or sale of securities

that meets the following terms and
conditions shall be exempt under sec-
tion 3(b) from the registration require-
ments of the Securities Act of 1933 (the
‘‘Securities Act’’):

(a) Issuer. The issuer of the securi-
ties:

(1) Is an entity organized under the
laws of the United States or Canada, or
any State, Province, Territory or pos-
session thereof, or the District of Co-
lumbia, with its principal place of busi-
ness in the United States or Canada;

(2) Is not subject to section 13 or 15(d)
of the Securities Exchange Act of 1934
(the ‘‘Exchange Act’’) (15 U.S.C. 78a et
seq.) immediately before the offering;

(3) Is not a development stage com-
pany that either has no specific busi-
ness plan or purpose, or has indicated

that its business plan is to merge with
an unidentified company or companies;

(4) Is not an investment company
registered or required to be registered
under the Investment Company Act of
1940 (15 U.S.C. 80a–1 et seq.);

(5) Is not issuing fractional undivided
interests in oil or gas rights as defined
in § 230.300, or a similar interest in
other mineral rights; and

(6) Is not disqualified because of
§ 230.262.

(b) Aggregate Offering Price. The sum
of all cash and other consideration to
be received for the securities (‘‘aggre-
gate offering price’’) shall not exceed
$5,000,000, including no more than
$1,500,000 offered by all selling security
holders, less the aggregate offering
price for all securities sold within the
twelve months before the start of and
during the offering of securities in reli-
ance upon Regulation A. No affiliate
resales are permitted if the issuer has
not had net income from continuing
operations in at least one of its last
two fiscal years.

NOTE: Where a mixture of cash and non-
cash consideration is to be received, the ag-
gregate offering price shall be based on the
price at which the securities are offered for
cash. Any portion of the aggregate offering
price attributable to cash received in a for-
eign currency shall be translated into United
States currency at a currency exchange rate
in effect on or at a reasonable time prior to
the date of the sale of the securities. If secu-
rities are not offered for cash, the aggregate
offering price shall be based on the value of
the consideration as established by bona fide
sales of that consideration made within a
reasonable time, or, in the absence of sales,
on the fair value as determined by an accept-
ed standard. Valuations of non-cash consid-
eration must be reasonable at the time
made.

(c) Integration with Other Offerings.
Offers and sales made in reliance on
this Regulation A will not be inte-
grated with:

(1) Prior offers or sales of securities;
or

(2) Subsequent offers or sales of secu-
rities that are:

(i) Registered under the Securities
Act, except as provided in § 230.254(d);

(ii) Made in reliance on § 230.701;
(iii) Made pursuant to an employee

benefit plan;
(iv) Made in reliance on Regulation S

(§ 230.901–904); or
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(v) Made more than six months after
the completion of the Regulation A of-
fering.

NOTE: If the issuer offers or sells securities
for which the safe harbor rules are unavail-
able, such offers and sales still may not be
integrated with the Regulation A offering,
depending on the particular facts and cir-
cumstances. See Securities Act Release No.
4552 (November 6, 1962) [27 FR 11316].

(d) Offering Conditions—(1) Offers. (i)
Except as allowed by § 230.254, no offer
of securities shall be made unless a
Form 1–A offering statement has been
filed with the Commission.

(ii) After the Form 1–A offering
statement has been filed:

(A) Oral offers may be made;
(B) Written offers under § 230.255 may

be made;
(C) Printed advertisements may be

published or radio or television broad-
casts made, if they state from whom a
Preliminary Offering Circular or Final
Offering Circular may be obtained, and
contain no more than the following in-
formation:

(1) The name of the issuer of the se-
curity;

(2) The title of the security, the
amount being offered and the per unit
offering price to the public;

(3) The general type of the issuer’s
business; and

(4) A brief statement as to the gen-
eral character and location of its prop-
erty.

(iii) After the Form 1–A offering
statement has been qualified, other
written offers may be made, but only if
accompanied with or preceded by a
Final Offering Circular.

(2) Sales. (i) No sale of securities shall
be made until:

(A) The Form 1–A offering statement
has been qualified;

(B) A Preliminary Offering Circular
or Final Offering Circular is furnished
to the prospective purchaser at least 48
hours prior to the mailing of the con-
firmation of sale to that person; and

(C) A Final Offering Circular is deliv-
ered to the purchaser with the con-
firmation of sale, unless it has been de-
livered to that person at an earlier
time.

(ii) Sales by a dealer (including an
underwriter no longer acting in that
capacity for the security involved in
such transaction) that take place with-

in 90 days after the qualification of the
Regulation A offering statement may
be made only if the dealer delivers a
copy of the current offering circular to
the purchaser before or with the con-
firmation of sale. The issuer or under-
writer of the offering shall provide re-
questing dealers with reasonable quan-
tities of the offering circular for this
purpose.

(3) Continuous or delayed offerings.
Continuous or delayed offerings may be
made under this Regulation A if per-
mitted by § 230.415.

§ 230.252 Offering statement.

(a) Documents to be included. The of-
fering statement consists of the facing
sheet of Form 1–A [§ 239.90 of this chap-
ter], the contents required by the form
and any other material information
necessary to make the required state-
ments, in the light of the cir-
cumstances under which they are
made, not misleading.

(b) Paper, printing, language and pagi-
nation. The requirements for offering
statements are the same as those speci-
fied in § 230.403 for registration state-
ments under the Act.

(c) Confidential treatment. A request
for confidential treatment may be
made under § 230.406 for information re-
quired to be filed, and § 200.83 of this
chapter for information not required to
be filed.

(d) Signatures. The issuer, its Chief
Executive Officer, Chief Financial Offi-
cer, a majority of the members of its
board of directors or other governing
body, and each selling security holder
shall sign the offering statement. If a
signature is by a person on behalf of
any other person, evidence of authority
to sign shall be filed, except where an
executive officer signs for the issuer. If
the issuer is Canadian, its authorized
representative in the United States
shall sign. If the issuer is a limited
partnership, a majority of the board of
directors of any corporate general part-
ner also shall sign.

(e) Number of copies and where to file.
Seven copies of the offering statement,
at least one of which is manually
signed, shall be filed with the Commis-
sion’s main office in Washington, DC.

(f) [Reserved]
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(g) Qualification. (1) If there is no de-
laying notation as permitted by para-
graph (g)(2) of this section or suspen-
sion proceeding under § 230.258, an offer-
ing statement is qualified without
Commission action on the 20th cal-
endar day after its filing.

(2) An offering statement containing
the following notation can be qualified
only by order of the Commission, un-
less such notation is removed prior to
Commission action as described in
paragraph (g)(3) of this section:

This offering statement shall only be quali-
fied upon order of the Commission, unless a
subsequent amendment is filed indicating
the intention to become qualified by oper-
ation of the terms of Regulation A.

(3) The delaying notation specified in
paragraph (g)(2) of this section can be
removed only by an amendment to the
offering statement that contains the
following language:

This offering statement shall become quali-
fied on the 20th calendar day following the
filing of this amendment.

(h) Amendments. (1) If any informa-
tion in the offering statement is
amended, an amendment, signed in the
same manner as the initial filing, shall
be filed. Seven copies of every amend-
ment shall be filed with the Commis-
sion’s Office that accepted the initial
filing. Seven copies of every amend-
ment shall be filed with the Commis-
sion’s main office in Washington, DC.

(2) An amendment to include a delay-
ing notation pursuant to paragraph
(g)(2) or to remove one pursuant to
paragraph (g)(3) of this section after
the initial filing of an offering state-
ment may be made by telegram, letter
or facsimile transmission. Each such
telegraphic amendment shall be con-
firmed in writing within a reasonable
time by filing a signed copy. Such con-
firmation shall not be deemed an
amendment.

[57 FR 36468, Aug. 13, 1992, as amended at 58
FR 65542, Dec. 15, 1993; 61 FR 30401, June 14,
1996; 61 FR 49959, Sept. 24, 1996; 61 FR 67202,
Dec. 20, 1996]

§ 230.253 Offering circular.

(a) Contents. An offering circular
shall include the narrative and finan-
cial information required by Form 1–A.

(b) Presentation of information. (1) In-
formation in the offering circular shall
be presented in a clear, concise and un-
derstandable manner and in a type size
that is easily readable. Repetition of
information should be avoided; cross-
referencing of information within the
document is permitted.

(2) Where an offering circular is dis-
tributed through an electronic me-
dium, issuers may satisfy legibility re-
quirements applicable to printed docu-
ments by presenting all required infor-
mation in a format readily commu-
nicated to investors.

(c) Date. An offering circular shall be
dated approximately as of the date of
the qualification of the offering state-
ment of which it is a part.

(d) Cover page legend. The cover page
of every offering circular shall display
the following statement in capital let-
ters printed in boldfaced type at least
as large as that used generally in the
body of such offering circular:

THE UNITED STATES SECURITIES AND
EXCHANGE COMMISSION DOES NOT PASS
UPON THE MERITS OF OR GIVE ITS AP-
PROVAL TO ANY SECURITIES OFFERED
OR THE TERMS OF THE OFFERING, NOR
DOES IT PASS UPON THE ACCURACY OR
COMPLETENESS OF ANY OFFERING CIR-
CULAR OR OTHER SELLING LIT-
ERATURE. THESE SECURITIES ARE OF-
FERED PURSUANT TO AN EXEMPTION
FROM REGISTRATION WITH THE COM-
MISSION; HOWEVER, THE COMMISSION
HAS NOT MADE AN INDEPENDENT DE-
TERMINATION THAT THE SECURITIES
OFFERED HEREUNDER ARE EXEMPT
FROM REGISTRATION.

(e) Revisions. (1) An offering circular
shall be revised during the course of an
offering whenever the information it
contains has become false or mis-
leading in light of existing cir-
cumstances, material developments
have occurred, or there has been a fun-
damental change in the information
initially presented.

(2) An offering circular for a contin-
uous offering shall be updated to in-
clude, among other things, updated fi-
nancial statements, 12 months after
the date the offering statement was
qualified.

(3) Every revised or updated offering
circular shall be filed as an amendment
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to the offering statement and requali-
fied in accordance with § 230.252.

[57 FR 36468, Aug. 13, 1992, as amended at 61
FR 24654, May 15, 1996]

§ 230.254 Solicitation of interest docu-
ment for use prior to an offering
statement.

(a) An issuer may publish or deliver
to prospective purchasers a written
document or make scripted radio or
television broadcasts to determine
whether there is any interest in a con-
templated securities offering. Fol-
lowing submission of the written docu-
ment or script of the broadcast to the
Commission, as required by paragraph
(b) of this section, oral communica-
tions with prospective investors and
other broadcasts are permitted. The
written documents, broadcasts and oral
communications are each subject to
the antifraud provisions of the federal
securities laws. No solicitation or ac-
ceptance of money or other consider-
ation, nor of any commitment, binding
or otherwise, from any prospective in-
vestor is permitted. No sale may be
made until qualification of the offering
statement.

(b) While not a condition to any ex-
emption pursuant to this section:

(1) On or before the date of its first
use, the issuer shall submit a copy of
any written document or the script of
any broadcast with the Commission’s
main office in Washington, DC. (Atten-
tion: Office of Small Business Re-
view).The document or broadcast script
shall either contain or be accompanied
by the name and telephone number of a
person able to answer questions about
the document or the broadcast.

NOTE: Only solicitation of interest mate-
rial that contains substantive changes from
or additions to previously submitted mate-
rial needs to be submitted.

(2) The written document or script of
the broadcast shall:

(i) State that no money or other con-
sideration is being solicited, and if sent
in response, will not be accepted;

(ii) State that no sales of the securi-
ties will be made or commitment to
purchase accepted until delivery of an
offering circular that includes com-
plete information about the issuer and
the offering;

(iii) State that an indication of inter-
est made by a prospective investor in-
volves no obligation or commitment of
any kind; and

(iv) Identify the chief executive offi-
cer of the issuer and briefly and in gen-
eral its business and products.

(3) Solicitations of interest pursuant
to this provision may not be made
after the filing of an offering state-
ment.

(4) Sales may not be made until 20
calendar days after the last publication
or delivery of the document or radio or
television broadcast.

(c) Any written document under this
section may include a coupon, return-
able to the issuer indicating interest in
a potential offering, revealing the
name, address and telephone number of
the prospective investor.

(d) Where an issuer has a bona fide
change of intention and decides to reg-
ister an offering after using the process
permitted by this section without hav-
ing filed the offering statement pre-
scribed by § 230.252, the Regulation A
exemption for offers made in reliance
upon this section will not be subject to
integration with the registered offer-
ing, if at least 30 calendar days have
elapsed between the last solicitation of
interest and the filing of the registra-
tion statement with the Commission,
and all solicitation of interest docu-
ments have been submitted to the
Commission. With respect to integra-
tion with other offerings, see
§ 230.251(c).

(e) Written solicitation of interest
materials submitted to the Commis-
sion and otherwise in compliance with
this section shall not be deemed to be
a prospectus as defined in section 2(10)
of the Securities Act (15 U.S.C. 77b(10)).

[57 FR 36468, Aug. 13, 1992, as amended at 58
FR 26514, May 4, 1993; 61 FR 67202, Dec. 20,
1996]

§ 230.255 Preliminary Offering Circu-
lars.

(a) Prior to qualification of the re-
quired offering statement, but after its
filing, a written offer of securities may
be made if it meets the following re-
quirements:

(1) The outside front cover page of
the material bears the caption ‘‘Pre-
liminary Offering Circular,’’ the date
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of issuance, and the following state-
ment, which shall run along the left
hand margin of the page and be printed
perpendicular to the text, in boldfaced
type at least as large as that used gen-
erally in the body of such offering cir-
cular:

An offering statement pursuant to Regula-
tion A relating to these securities has been
filed with the Securities and Exchange Com-
mission.

Information contained in this Preliminary
Offering Circular is subject to completion or
amendment. These securities may not be
sold nor may offers to buy be accepted prior
to the time an offering circular which is not
designated as a Preliminary Offering Cir-
cular is delivered and the offering statement
filed with the Commission becomes qualified.
This Preliminary Offering Circular shall not
constitute an offer to sell or the solicitation
of an offer to buy nor shall there be any sales
of these securities in any state in which such
offer, solicitation or sale would be unlawful
prior to registration or qualification under
the laws of any such state.

(2) The Preliminary Offering Circular
contains substantially the information
required in an offering circular by
Form 1–A (§ 239.90 of this chapter), ex-
cept that information with respect to
offering price, underwriting discounts
or commissions, discounts or commis-
sions to dealers, amount of proceeds,
conversion rates, call prices, or other
matters dependent upon the offering
price may be omitted. The outside
front cover page of the Preliminary Of-
fering Circular shall include a bona
fide estimate of the range of the max-
imum offering price and maximum
number of shares or other units of se-
curities to be offered or a bona fide es-
timate of the principal amount of debt
securities to be offered.

(3) The material is filed as a part of
the offering statement.

(b) If a Preliminary Offering Circular
is inaccurate or inadequate in any ma-
terial respect, a revised Preliminary
Offering Circular or a complete Offer-
ing Circular shall be furnished to all
persons to whom securities are to be
sold at least 48 hours prior to the mail-
ing of any confirmation of sale to such
persons, or shall be sent to such per-
sons under such circumstances that it
would normally be received by them 48

hours prior to receipt of confirmation
of the sale.

[57 FR 36468, Aug. 13, 1992, as amended at 61
FR 67202, Dec. 20, 1996]

§ 230.256 Filing of sales material.
While not a condition to an exemp-

tion pursuant to this provision, seven
copies of any advertisement or written
communication, or the script of any
radio or television broadcast, shall be
filed with the main office of the Com-
mission in Washington, DC.

NOTE: Only sales material that contains
substantive changes from or additions from
previously filed material needs to be filed.

[57 FR 36468, Aug. 13, 1992, as amended at 61
FR 67202, Dec. 20, 1996]

§ 230.257 Reports of sales and use of
proceeds.

While not a condition to an exemp-
tion pursuant to this provision, the
issuer and/or each selling security
holder shall file seven copies of a re-
port concerning sales and use of pro-
ceeds on Form 2–A (§ 239.91 of this chap-
ter), or other prescribed form with the
main office of the Commission in
Washington, DC. This report shall be
filed at the following times:

(a) Every six months after the quali-
fication of the offering statement or
any amendment until substantially all
the proceeds have been applied; and

(b) within 30 calendar days after the
termination, completion or final sale
of securities in the offering, or the ap-
plication of the proceeds from the of-
fering, whichever is the latest event.
This report should be labelled the final
report. For purposes of this section,
the temporary investment of proceeds
pending final application shall not con-
stitute application of the proceeds.

[57 FR 36468, Aug. 13, 1992, as amended at 61
FR 67202, Dec. 20, 1996]

§ 230.258 Suspension of the exemption.
(a) The Commission may at any time

enter an order temporarily suspending
a Regulation A exemption if it has rea-
son to believe that:

(1) No exemption is available or any
of the terms, conditions or require-
ments of the Regulation have not been
complied with, including failures to
provide the Commission a copy of the
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document or broadcast script under
§ 230.254, to file any sales material as
required by § 230.256 or report as re-
quired by § 230.257;

(2) The offering statement, any sales
or solicitation of interest material con-
tains any untrue statement of a mate-
rial fact or omits to state a material
fact necessary in order to make the
statements made, in light of the cir-
cumstances under which they are
made, not misleading;

(3) The offering is being made or
would be made in violation of section
17 of the Securities Act;

(4) An event has occurred after the
filing of the offering statement which
would have rendered the exemption
hereunder unavailable if it had oc-
curred prior to such filing;

(5) Any person specified in paragraph
(a) of § 230.262 has been indicted for any
crime or offense of the character speci-
fied in paragraph (a)(3) of 230.262, or
any proceeding has been initiated for
the purpose of enjoining any such per-
son from engaging in or continuing any
conduct or practice of the character
specified in paragraph (a)(4) of § 230.262;

(6) Any person specified in paragraph
(b) of § 230.262 has been indicted for any
crime or offense of the character speci-
fied in paragraph (b)(1) of § 230.262, or
any proceeding has been initiated for
the purpose of enjoining any such per-
son from engaging in or continuing any
conduct or practice of the character
specified in paragraph (b)(2) of § 230.262;
or

(7) The issuer or any promoter, offi-
cer, director or underwriter has failed
to cooperate, or has obstructed or re-
fused to permit the making of an inves-
tigation by the Commission in connec-
tion with any offering made or pro-
posed to be made in reliance on Regula-
tion A.

(b) Upon the entry of an order under
paragraph (a) of this section, the Com-
mission will promptly give notice to
the issuer, any underwriter and any
selling security holder:

(1) That such order has been entered,
together with a brief statement of the
reasons for the entry of the order; and

(2) That the Commission, upon re-
ceipt of a written request within 30 cal-
endar days after the entry of the order,
will within 20 calendar days after re-

ceiving the request, order a hearing at
a place to be designated by the Com-
mission.

(c) If no hearing is requested and
none is ordered by the Commission, an
order entered under paragraph (a) of
this section shall become permanent on
the 30th calendar day after its entry
and shall remain in effect unless or
until it is modified or vacated by the
Commission. Where a hearing is re-
quested or is ordered by the Commis-
sion, the Commission will, after notice
of and opportunity for such hearing, ei-
ther vacate the order or enter an order
permanently suspending the exemp-
tion.

(d) The Commission may, at any time
after notice of and opportunity for
hearing, enter an order permanently
suspending the exemption for any rea-
son upon which it could have entered a
temporary suspension order under
paragraph (a) of this section. Any such
order shall remain in effect until va-
cated by the Commission.

(e) All notices required by this sec-
tion shall be given by personal service,
registered or certified mail to the ad-
dresses given by the issuer, any under-
writer and any selling security holder
in the offering statement.

§ 230.259 Withdrawal or abandonment
of offering statements.

(a) If none of the securities which are
the subject of an offering statement
have been sold and such offering state-
ment is not the subject of a proceeding
under § 230.258, the offering statement
may be withdrawn with the Commis-
sion’s consent. The application for
withdrawal shall state the reason the
offering statement is to be withdrawn,
shall be signed by an authorized rep-
resentative of the issuer and shall be
provided to the main office of the Com-
mission in Washington, DC.

(b) When an offering statement has
been on file with the Commission for
nine months without amendment and
has not become qualified, the Commis-
sion may, in its discretion, proceed in
the following manner to determine
whether such offering statement has
been abandoned by the issuer. If the of-
fering statement has been amended,
the 9-month period shall be computed
from the date of the latest amendment.
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(1) Notice will be sent to the issuer,
and to any counsel for the issuer
named in the offering statement, by
registered or certified mail, return re-
ceipt requested, addressed to the most
recent addresses for the issuer and
issuer’s counsel as reflected in the of-
fering statement. Such notice will in-
form the issuer and issuer’s counsel
that the offering statement or amend-
ments thereto is out of date and must
be either amended to comply with ap-
plicable requirements of Regulation A
or be withdrawn within 30 calendar
days after the notice.

(2) If the issuer or issuer’s counsel
fail to respond to such notice by filing
a substantive amendment or with-
drawing the offering statement or does
not furnish a satisfactory explanation
as to why the issuer has not done so
within 30 calendar days, the Commis-
sion may declare the offering state-
ment abandoned.

[57 FR 36468, Aug. 13, 1992, as amended at 61
FR 67202, Dec. 20, 1996]

§ 230.260 Insignificant deviations from
a term, condition or requirement of
Regulation A.

(a) A failure to comply with a term,
condition or requirement of Regulation
A will not result in the loss of the ex-
emption from the requirements of sec-
tion 5 of the Securities Act for any
offer or sale to a particular individual
or entity, if the person relying on the
exemption establishes:

(1) The failure to comply did not per-
tain to a term, condition or require-
ment directly intended to protect that
particular individual or entity;

(2) The failure to comply was insig-
nificant with respect to the offering as
a whole, provided that any failure to
comply with paragraphs (a), (b), (d) (1)
and (3) Of § 230.251 shall be deemed to be
significant to the offering as a whole;
and

(3) A good faith and reasonable at-
tempt was made to comply with all ap-
plicable terms, conditions and require-
ments of Regulation A.

(b) A transaction made in reliance
upon Regulation A shall comply with
all applicable terms, conditions and re-
quirements of the regulation. Where an
exemption is established only through
reliance upon paragraph (a) of this sec-

tion, the failure to comply shall none-
theless be actionable by the Commis-
sion under section 20 of the Act.

(c) This provision provides no relief
or protection from a proceeding under
§ 230.258.

§ 230.261 Definitions.
As used in this Regulation A, all

terms have the same meanings as in
§ 230.405, except that all references to
‘‘registrant’’ in those definitions shall
refer to the issuer of the securities to
be offered and sold under Regulation A.
In addition, these terms have the fol-
lowing meanings:

(a) Final Offering Circular—The cur-
rent offering circular contained in a
qualified offering statement;

(b) Preliminary Offering Circular—The
offering circular described in
§ 230.255(a).

§ 230.262 Disqualification provisions.
Unless, upon a showing of good cause

and without prejudice to any other ac-
tion by the Commission, the Commis-
sion determines that it is not nec-
essary under the circumstances that
the exemption provided by this Regula-
tion A be denied, the exemption shall
not be available for the offer or sale of
securities, if:

(a) The issuer, any of its predecessors
or any affiliated issuer:

(1) Has filed a registration statement
which is the subject of any pending
proceeding or examination under sec-
tion 8 of the Act, or has been the sub-
ject of any refusal order or stop order
thereunder within 5 years prior to the
filing of the offering statement re-
quired by § 230.252;

(2) Is subject to any pending pro-
ceeding under § 230.258 or any similar
section adopted under section 3(b) of
the Securities Act, or to an order en-
tered thereunder within 5 years prior
to the filing of such offering statement;

(3) Has been convicted within 5 years
prior to the filing of such offering
statement of any felony or mis-
demeanor in connection with the pur-
chase or sale of any security or involv-
ing the making of any false filing with
the Commission;

(4) Is subject to any order, judgment,
or decree of any court of competent ju-
risdiction temporarily or preliminarily
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restraining or enjoining, or is subject
to any order, judgment or decree of any
court of competent jurisdiction, en-
tered within 5 years prior to the filing
of such offering statement, perma-
nently restraining or enjoining, such
person from engaging in or continuing
any conduct or practice in connection
with the purchase or sale of any secu-
rity or involving the making of any
false filing with the Commission; or

(5) Is subject to a United States Post-
al Service false representation order
entered under 39 U.S.C. § 3005 within 5
years prior to the filing of the offering
statement, or is subject to a temporary
restraining order or preliminary in-
junction entered under 39 U.S.C. § 3007
with respect to conduct alleged to have
violated 39 U.S.C. § 3005. The entry of
an order, judgment or decree against
any affiliated entity before the affili-
ation with the issuer arose, if the affili-
ated entity is not in control of the
issuer and if the affiliated entity and
the issuer are not under the common
control of a third party who was in
control of the affiliated entity at the
time of such entry does not come with-
in the purview of this paragraph (a) of
this section.

(b) Any director, officer or general
partner of the issuer, beneficial owner
of 10 percent or more of any class of its
equity securities, any promoter of the
issuer presently connected with it in
any capacity, any underwriter of the
securities to be offered, or any partner,
director or officer of any such under-
writer:

(1) Has been convicted within 10
years prior to the filing of the offering
statement required by § 230.252 of any
felony or misdemeanor in connection
with the purchase or sale of any secu-
rity, involving the making of a false
filing with the Commission, or arising
out of the conduct of the business of an
underwriter, broker, dealer, municipal
securities dealer, or investment ad-
viser;

(2) Is subject to any order, judgment,
or decree of any court of competent ju-
risdiction temporarily or preliminarily
enjoining or restraining, or is subject
to any order, judgment, or decree of
any court of competent jurisdiction,
entered within 5 years prior to the fil-
ing of such offering statement, perma-

nently enjoining or restraining such
person from engaging in or continuing
any conduct or practice in connection
with the purchase or sale of any secu-
rity, involving the making of a false
filing with the Commission, or arising
out of the conduct of the business of an
underwriter, broker, dealer, municipal
securities dealer, or investment ad-
viser;

(3) Is subject to an order of the Com-
mission entered pursuant to section
15(b), 15B(a), or 15B(c) of the Exchange
Act, or section 203(e) or (f) of the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b–1 et seq.);

(4) Is suspended or expelled from
membership in, or suspended or barred
from association with a member of, a
national securities exchange registered
under section 6 of the Exchange Act or
a national securities association reg-
istered under section 15A of the Ex-
change Act for any act or omission to
act constituting conduct inconsistent
with just and equitable principles of
trade; or

(5) Is subject to a United States Post-
al Service false representation order
entered under 39 U.S.C. § 3005 within 5
years prior to the filing of the offering
statement required by § 230.252, or is
subject to a restraining order or pre-
liminary injunction entered under 39
U.S.C. § 3007 with respect to conduct al-
leged to have violated 39 U.S.C. § 3005.

(c) Any underwriter of such securi-
ties was an underwriter or was named
as an underwriter of any securities:

(1) Covered by any registration state-
ment which is the subject of any pend-
ing proceeding or examination under
section 8 of the Act, or is the subject of
any refusal order or stop order entered
thereunder within 5 years prior to the
filing of the offering statement re-
quired by § 230.252; or

(2) Covered by any filing which is
subject to any pending proceeding
under § 230.258 or any similar rule
adopted under section 3(b) of the Secu-
rities Act, or to an order entered there-
under within 5 years prior to the filing
of such offering statement.

§ 230.263 Consent to Service of Proc-
ess.

(a) If the issuer is not organized
under the laws of any of the states of
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or the United States of America, it
shall at the time of filing the offering
statement required by § 230.252, furnish
to the Commission a written irrev-
ocable consent and power of attorney
on Form F–X [§ 239.42 of this chapter].

(b) Any change to the name or ad-
dress of the agent for service of the
issuer shall be communicated promptly
to the Commission through amend-
ment of the requisite form and ref-
erencing the file number of the rel-
evant offering statement.

§§ 230.300–200.346 [Reserved]

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE READ IN
CONJUNCTION WITH REGULATION S–T
(PART 232 OF THIS CHAPTER), WHICH
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC
FORMAT. MANY PROVISIONS RELATING
TO THE PREPARATION AND SUBMISSION
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC
FORMAT.

REGULATION C—REGISTRATION

AUTHORITY: Sections 230.400 to 230.499
issued under secs. 6, 8, 10, 19, 48 Stat. 78 79, 81,
and 85, as amended (15 U.S.C. 77f, 77h, 77j, 77s)

Sec. 230.457 also issued under secs. 6 and 7,
15 U.S.C. 77f and 77g.

Sec. 230.499 also issued under secs. 6, 7, 10,
19(a), 48 Stat. 78, 79, 81, 85; secs. 205, 209, 48
Stat. 906, 908; sec. 301, 54 Stat. 857; sec. 8, 68
Stat. 685; sec. 308(a)(2), 48 Stat. 882, 892, 894,
895, 901; secs. 203(a), 1, 3, 8, 49 Stat. 704, 1375,
1377, 1379; sec. 202, 68 Stat. 686; secs. 3, 4, 5,
6(d), 78 Stat. 569, 570–574; secs. 1, 2, 3, 82 Stat.
454, 455; secs. 28(c), 1, 2, 3, 4, 5, 84 Stat. 1435,
1497; sec. 105(b) 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119; sec. 308(b), 90 Stat. 57;
sec. 18, 89 Stat. 155; secs. 202, 203, 204, 91 Stat.
1494, 1498–1500; sec. 20(a), 49 Stat. 833; sec. 319,
54 Stat. 1173; sec. 38, 54 Stat. 841; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l, 78m, 78n,
78o(d), 78w(a), 79t(a), 77sss(a), 80a–37.

NOTE: In §§ 230.400 to 230.499, the numbers to
the right of the decimal point correspond
with the respective rule number in Regula-
tion C, under the Securities Act of 1933.

§ 230.400 Application of §§ 230.400 to
230.494, inclusive.

Sections 230.400 to 230.494 shall gov-
ern every registration of securities
under the Act, except that any provi-
sion in a form, or an item of Regula-

tion S–K (17 CFR 229.001 et seq.) referred
to in such form, covering the same sub-
ject matter as any such rule shall be
controlling unless otherwise specifi-
cally provided in §§ 230.400 to 230.494.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a–
37)

[47 FR 11434, Mar. 16, 1982]

GENERAL REQUIREMENTS

§ 230.401 Requirements as to proper
form.

(a) The form and contents of a reg-
istration statement and prospectus
shall conform to the applicable rules
and forms as in effect on the initial fil-
ing date of such registration statement
and prospectus.

(b) If an amendment to a registration
statement and prospectus is filed for
the purpose of meeting the require-
ments of section 10(a)(3) of the Act or
pursuant to the provisions of section
24(e) or 24(f) of the Investment Com-
pany Act of 1940, the form and contents
of such an amendment shall conform to
the applicable rules and forms as in ef-
fect on the filing date of such amend-
ment.

(c) An amendment to a registration
statement and prospectus, other than
an amendment described in paragraph
(b) of this section, may be filed on any
shorter Securities Act registration
form for which it is eligible on the fil-
ing date of the amendment. At the
issuer’s option, the amendment also
may be filed on the same Securities
Act registration form used for the most
recent amendment described in para-
graph (b) of this section or, if no such
amendment has been filed, the initial
registration statement and prospectus.

(d) The form and contents of a pro-
spectus forming part of a registration
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statement which is the subject of a
stop order entered under section 8(d) of
the Act, if used after the date such stop
order ceases to be effective, shall con-
form to the applicable rules and forms
as in effect on the date such stop order
ceases to be effective.

(e) A prospectus filed as part of an
amendment to an effective registration
statement, or other amendment to
such registration statement, on any
form may be prepared in accordance
with the requirements of any other
form which would then be appropriate
for the registration of securities to
which the prospectus or other amend-
ment relates, provided that all of the
other requirements of such other form
and applicable rules (including any re-
quired undertakings) are met.

(f) Notwithstanding the provisions of
this section, a registrant (1) shall com-
ply with the rules and forms as in ef-
fect at a date different from those spec-
ified in paragraphs (a), (b), (c) and (d)
of this section if the rules or forms or
amendments thereto specifically so
provide; and (2) may comply volun-
tarily with the rules and forms as in ef-
fect at dates subsequent to those speci-
fied in paragraphs (a), (b), (c) and (d) of
this section, provided that all of the re-
quirements of the particular rules and
forms in effect at such dates (including
any required undertakings) are met.

(g) Except for registration state-
ments and post-effective amendments
that become effective automatically
pursuant to §§ 230.462 and 230.464, a reg-
istration statement or any amendment
thereto is deemed filed on the proper

form unless the Commission objects to
the form before the effective date.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a–
37)

[47 FR 11434, Mar. 16, 1982, as amended at 62
FR 39762, July 24, 1997; 64 FR 11116, Mar. 8,
1999]

§ 230.402 Number of copies; binding;
signatures.

(a) Three copies of the complete reg-
istration statement, including exhibits
and all other papers and documents
filed as a part of the statement, shall
be filed with the Commission. Each
copy shall be bound, in one or more
parts, without stiff covers. The binding
shall be made on the side or stitching
margin in such manner as to leave the
reading matter legible. At least one
such copy of every registration shall be
signed by the persons specified in sec-
tion 6(a) of the Act. Unsigned copies
shall be conformed.

(b) Ten additional copies of the reg-
istration statement, similarly bound,
shall be furnished for use in the exam-
ination of the registration statement,
public inspection, copying and other
purposes. Where a registration state-
ment incorporates into the prospectus
documents which are required to be de-
livered with the prospectus in lieu of
prospectus presentation, the ten addi-
tional copies of the registration state-
ment shall be accompanied by ten cop-
ies of such documents. No other exhib-
its are required to accompany such ad-
ditional copies.

(c) Notwithstanding any other provi-
sion of this section, if a registration
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statement is filed on Form S–8
(§ 239.16b of this chapter), three copies
of the complete registration statement,
including exhibits and all other papers
and documents filed as a part of the
statement, shall be filed with the Com-
mission. Each copy shall be bound, in
one or more parts, without stiff covers.
The binding shall be made on the side
or stitching margin in such manner as
to leave the reading matter legible. At
least one such copy shall be signed by
the persons specified in section 6(a) of
the Act. Unsigned copies shall be con-
formed. Three additional copies of the
registration statement, similarly
bound, also shall be furnished to the
Commission for use in the examination
of the registration statement, public
inspection, copying and other purposes.
No exhibits are required to accompany
the additional copies of registration
statements filed on Form S–8.

(d) Notwithstanding any other provi-
sion of this section, if a registration
statement is filed pursuant to Rule
462(b) (§ 230.462(b)) and Rule 110(d)
(§ 230.110(d)), one copy of the complete
registration statement, including ex-
hibits and all other papers and docu-
ments filed as a part thereof shall be
filed with the Commission. Such copy
should not be bound and may contain
facsimile versions of manual signa-
tures in accordance with paragraph (e)
of this section.

(e) Signatures. Where the Act or the
rules thereunder, including paragraphs
(a) and (c) of this section, require a
document filed with or furnished to the
Commission to be signed, such docu-
ment shall be manually signed, or
signed using either typed signatures or
duplicated or facsimile versions of
manual signatures. Where typed, dupli-
cated or facsimile signatures are used,
each signatory to the filing shall
manually sign a signature page or
other document authenticating, ac-
knowledging or otherwise adopting his
or her signature that appears in the fil-
ing. Such document shall be executed
before or at the time the filing is made
and shall be retained by the registrant
for a period of five years. Upon request,
the registrant shall furnish to the
Commission or its staff a copy of any

or all documents retained pursuant to
this section.

[47 FR 11434, Mar. 16, 1982, as amended at 55
FR 23922, June 13, 1990; 60 FR 26615, May 17,
1995; 61 FR 30402, June 14, 1996]

§ 230.403 Requirements as to paper,
printing, language and pagination.

(a) Registration statements, applica-
tions and reports shall be filed on good
quality, unglazed, white paper no larg-
er than 81⁄2 x 11 inches in size, insofar
as practicable. To the extent that the
reduction of larger documents would
render them illegible, such documents
may be filed on paper larger than 81⁄2 ×
11 inches in size.

(b) The registration statement and,
insofar as practicable, all papers and
documents filed as a part thereof shall
be printed, lithographed, mimeo-
graphed or typewritten. However, the
statement or any portion thereof may
be prepared by any similar process
which, in the opinion of the Commis-
sion, produces copies suitable for a per-
manent record. Irrespective of the
process used, all copies of any such ma-
terial shall be clear, easily readable
and suitable for repeated photocopying.
Debits in credit categories and credits
in debit categories shall be designated
so as to be clearly distinguishable as
such on photocopies.

(c) The registration statement proper
shall be in the English language. If any
exhibit or other paper or document
filed as part of the registration state-
ment is in a foreign language, it shall
be accompanied by a summary, version
or translation in the English language.

(d) The manually signed original (or
in the case of duplicate originals, one
duplicate original) of all registrations,
applications, statements, reports or
other documents filed under the Act
shall be numbered sequentially (in ad-
dition to any internal numbering
which otherwise may be present) by
handwritten, typed, printed or other
legible form of notation from the first
page of the document through the last
page of that document and any exhibits
or attachments thereto. Further, the
total number of pages contained in a
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numbered original shall be set forth on
the first page of the document.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a–
37)

[47 FR 11434, Mar. 16, 1982, as amended at 47
FR 58238, Dec. 30, 1982]

§ 230.404 Preparation of registration
statement.

(a) A registration statement shall
consist of the facing sheet of the appli-
cable form; a prospectus containing the
information called for by Part I of such
form; the information, list of exhibits,
undertakings and signatures required
to be set forth in Part II of such form;
financial statements and schedules; ex-
hibits; any other information or docu-
ments filed as part of the registration
statement; and all documents or infor-
mation incorporated by reference in
the foregoing (whether or not required
to be filed).

(b) All general instructions, instruc-
tions to items of the form, and instruc-
tions as to financial statements, exhib-
its, or prospectuses are to be omitted
from the registration statement in all
cases.

(c) The prospectus shall contain the
information called for by all of the
items of Part I of the applicable form,
except that unless otherwise specified,
no reference need be made to inappli-
cable items, and negative answers to
any item in Part I may be omitted. A
copy of the prospectus may be filed as
a part of the registration statement in
lieu of furnishing the information in
item-and-answer form. Wherever a
copy of the prospectus is filed in lieu of
information in item-and-answer form,
the text of the items of the form is to
be omitted from the registration state-
ment, as well as from the prospectus,

except to the extent provided in para-
graph (d) of this rule.

(d) Where any items of a form call for
information not required to be included
in the prospectus, generally Part II of
such form, the text of such items, in-
cluding the numbers and captions
thereof, together with the answers
thereto shall be filed with the pro-
spectus under cover of the facing sheet
of the form as a part of the registration
statement. However, the text of such
items may be omitted provided the an-
swers are so prepared as to indicate the
coverage of the item without the neces-
sity of reference to the text of the
item. If any such item is inapplicable,
or the answer thereto is in the nega-
tive, a statement to that effect shall be
made. Any financial statements not re-
quired to be included in the prospectus
shall also be filed as a part of the reg-
istration statement proper, unless in-
corporated by reference pursuant to
Rule 411 (§ 230.411).

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a–
37)

[47 FR 11435, Mar. 16, 1982, as amended at 62
FR 39763, July 24, 1997]

§ 230.405 Definitions of terms.
Unless the context otherwise re-

quires, all terms used in §§ 230.400 to
230.494, inclusive, or in the forms for
registration have the same meanings
as in the Act and in the general rules
and regulations. In addition, the fol-
lowing definitions apply, unless the
context otherwise requires:

Affiliate. An affiliate of, or person af-
filiated with, a specified person, is a
person that directly, or indirectly
through one or more intermediaries,
controls or is controlled by, or is under
common control with, the person speci-
fied.
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Amount. The term amount, when used
in regard to securities, means the prin-
cipal amount if relating to evidences of
indebtedness, the number of shares if
relating to shares, and the number of
units if relating to any other kind of
security.

Associate. The term associate, when
used to indicate a relationship with
any person, means (1) a corporation or
organization (other than the registrant
or a majority-owned subsidiary of the
registrant) of which such person is an
officer or partner or is, directly or indi-
rectly, the beneficial owner of 10 per-
cent or more of any class of equity se-
curities, (2) any trust or other estate in
which such person has a substantial
benefical interest or as to which such
person serves as trustee or in a similar
capacity, and (3) any relative or spouse
of such person, or any relative of such
spouse, who has the same home as such
person or who is a director or officer of
the registrant or any of its parents or
subsidiaries.

Business development company. The
term business development company re-
fers to a company which has elected to
be regulated as a business development
company under sections 55 through 65
of the Investment Company Act of 1940.

Certified. The term certified, when
used in regard to financial statements,
means examined and reported upon
with an opinion expressed by an inde-
pendent public or certified public ac-
countant.

Charter. The term charter includes ar-
ticles of incorporation, declarations of
trust, articles of association or part-
nership, or any similar instrument, as
amended, affecting (either with or
without filing with any governmental
agency) the organization or creation of
an incorporated or unincorporated per-
son.

Common equity. The term common eq-
uity means any class of common stock
or an equivalent interest, including but
not limited to a unit of beneficial in-
terest in a trust or a limited partner-
ship interest.

Commission. The term Commission
means the Securities and Exchange
Commission.

Control. The term control (including
the terms controlling, controlled by and
under common control with) means the

possession, direct or indirect, of the
power to direct or cause the direction
of the management and policies of a
person, whether through the ownership
of voting securities, by contract, or
otherwise.

Depositary share. The term depositary
share means a security, evidenced by
an American Depositary Receipt, that
represents a foreign security or a mul-
tiple of or fraction thereof deposited
with a depositary.

Director. The term director means any
director of a corporation or any person
performing similar functions with re-
spect to any organization whether in-
corporated or unincorporated.

Dividend or interest reinvestment plan.
The term dividend or interest reinvest-
ment plan means a plan which is offered
solely to the existing security holders
of the registrant, which allows such
persons to reinvest dividends or inter-
est paid to them on securities issued by
the registrant, and also may allow ad-
ditional cash amounts to be contrib-
uted by the participants in the plan,
provided the securities to be registered
are newly issued, or are purchased for
the account of plan participants, at
prices not in excess of current market
prices at the time of purchase, or at
prices not in excess of an amount de-
termined in accordance with a pricing
formula specified in the plan and based
upon average or current market prices
at the time of purchase.

Electronic filer. The term electronic
filer means a person or an entity that
submits filings electronically pursuant
to Rules 100 and 101 of Regulation S–T
(§§ 232.100 and 232.101 of this chapter, re-
spectively).

Electronic filing. The term electronic
filing means a document under the fed-
eral securities laws that is transmitted
or delivered to the Commission in elec-
tronic format.

Employee. The term employee does not
include a director, trustee, or officer.

Employee benefit plan. The term em-
ployee benefit plan means any written
purchase, savings, option, bonus, ap-
preciation, profit sharing, thrift, incen-
tive, pension or similar plan or written
compensation contract solely for em-
ployees, directors, general partners,
trustees (where the registrant is a busi-
ness trust), officers, or consultants or
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advisors. However, consultants or advi-
sors may participate in an employee
benefit plan only if:

(1) They are natural persons;
(2) They provide bona fide services to

the registrant; and
(3) The services are not in connection

with the offer or sale of securities in a
capital-raising transaction, and do not
directly or indirectly promote or main-
tain a market for the registrant’s secu-
rities.

Equity security. The term equity secu-
rity means any stock or similar secu-
rity, certificate of interest or partici-
pation in any profit sharing agreement,
preorganization certificate or subscrip-
tion, transferable share, voting trust
certificate or certificate of deposit for
an equity security, limited partnership
interest, interest in a joint venture, or
certificate of interest in a business
trust; or any security convertible, with
or without consideration into such a
security, or carrying any warrant or
right to subscribe to or purchase such a
security; or any such warrant or right;
or any put, call, straddle, or other op-
tion or privilege of buying such a secu-
rity from or selling such a security to
another without being bound to do so.

Executive officer. The term executive
officer, when used with reference to a
registrant, means its president, any
vice president of the registrant in
charge of a principal business unit, di-
vision or function (such as sales, ad-
ministration or finance), any other of-
ficer who performs a policy making
function or any other person who per-
forms similar policy making functions
for the registrant. Executive officers of
subsidiaries may be deemed executive
officers of the registrant if they per-
form such policy making functions for
the registrant.

Fiscal year. The term fiscal year
means the annual accounting period or,
if no closing date has been adopted, the
calendar year ending on December 31.

Foreign government. The term foreign
government means the government of
any foreign country or of any political
subdivision of a foreign country.

Foreign issuer. The term foreign issuer
means any issuer which is a foreign
government, a national of any foreign
country or a corporation or other orga-

nization incorporated or organized
under the laws of any foreign country.

Foreign private issuer. The term for-
eign private issuer means any foreign
issuer other than a foreign government
except an issuer meeting the following
conditions:

(1) More than 50 percent of the out-
standing voting securities of such
issuer are directly or indirectly owned
of record by residents of the United
States; and

(2) Any of the following:
(i) The majority of the executive offi-

cers or directors are United States citi-
zens or residents;

(ii) More than 50 percent of the assets
of the issuer are located in the United
States; or

(iii) The business of the issuer is ad-
ministered principally in the United
States.

Instructions to paragraph (1) of this defini-
tion: To determine the percentage of out-
standing voting securities held by U.S. resi-
dents:

A. Use the method of calculating record
ownership in Rule 12g3–2(a) under the Ex-
change Act (§ 240.12g3–2(a) of this chapter),
except that your inquiry as to the amount of
shares represented by accounts of customers
resident in the United States may be limited
to brokers, dealers, banks and other nomi-
nees located in:

(1) The United States,
(2) Your jurisdiction of incorporation, and
(3) The jurisdiction that is the primary

trading market for your voting securities, if
different than your jurisdiction of incorpora-
tion.

B. If, after reasonable inquiry, you are un-
able to obtain information about the amount
of shares represented by accounts of cus-
tomers resident in the United States, you
may assume, for purposes of this definition,
that the customers are residents of the juris-
diction in which the nominee has its prin-
cipal place of business.

C. Count shares of voting securities bene-
ficially owned by residents of the United
States as reported on reports of beneficial
ownership that are provided to you or pub-
licly filed and based on information other-
wise provided to you.

Graphic communication. The term
graphic communication, which appears
in the definition of ‘‘write, written’’ in
Section 2(9) of the Securities Act, shall
include magnetic impulses or other
forms of computer data compilation.
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Majority-owned subsidiary. The term
majority-owned subsidiary means a sub-
sidiary more than 50 percent of whose
outstanding securities representing the
right, other than as affected by events
of default, to vote for the election of
directors, is owned by the subsidiary’s
parent and/or one or more of the par-
ent’s other majority-owned subsidi-
aries.

Material. The term material, when
used to qualify a requirement for the
furnishing of information as to any
subject, limits the information re-
quired to those matters to which there
is a substantial likelihood that a rea-
sonable investor would attach impor-
tance in determining whether to pur-
chase the security registered.

Officer. The term officer means a
president, vice president, secretary,
treasurer or principal financial officer,
comptroller or principal accounting of-
ficer, and any person routinely per-
forming corresponding functions with
respect to any organization whether in-
corporated or unincorporated.

Parent. A parent of a specified person
is an affiliate controlling such person
directly, or indirectly through one or
more intermediaries.

Predecessor. The term predecessor
means a person the major portion of
the business and assets of which an-
other person acquired in a single suc-
cession, or in a series of related succes-
sions in each of which the acquiring
person acquired the major portion of
the business and assets of the acquired
person.

Principal underwriter. The term prin-
cipal underwriter means an underwriter
in privity of contract with the issuer of
the securities as to which he is under-
writer, the term issuer having the
meaning given in sections 2(4) and 2(11)
of the Act.

Promoter. (1) The term promoter in-
cludes:

(i) Any person who, acting alone or in
conjunction with one or more other
persons, directly or indirectly takes
initiative in founding and organizing
the business or enterprise of an issuer;
or

(ii) Any person who, in connection
with the founding and organizing of the
business or enterprise of an issuer, di-
rectly or indirectly receives in consid-

eration of services or property, or both
services and property, 10 percent or
more of any class of securities of the
issuer or 10 percent or more of the pro-
ceeds from the sale of any class of such
securities. However, a person who re-
ceives such securities or proceeds ei-
ther solely as underwriting commis-
sions or solely in consideration of prop-
erty shall not be deemed a promoter
within the meaning of this paragraph if
such person does not otherwise take
part in founding and organizing the en-
terprise.

(2) All persons coming within the def-
inition of promoter in paragraph (1) of
this definition may be referred to as
founders or organizers or by another
term provided that such term is rea-
sonably descriptive of those persons’
activities with respect to the issuer.

Prospectus. Unless otherwise specified
or the context otherwise requires, the
term prospectus means a prospectus
meeting the requirements of section
10(a) of the Act.

Registrant. The term registrant means
the issuer of the securities for which
the registration statement is filed.

Share. The term share means a share
of stock in a corporation or unit of in-
terest in an unincorporated person.

Significant subsidiary. The term sig-
nificant subsidiary means a subsidiary,
including its subsidiaries, which meets
any of the following conditions:

(1) The registrant’s and its other sub-
sidiaries’ investments in and advances
to the subsidiary exceed 10 percent of
the total assets of the registrant and
its subsidiaries consolidated as of the
end of the most recently completed fis-
cal year (for a proposed business com-
bination to be accounted for as a pool-
ing of interests, this condition is also
met when the number of common
shares exchanged or to be exchanged by
the registrant exceeds 10 percent of its
total common shares outstanding at
the date the combination is initiated);
or

(2) The registrant’s and its other sub-
sidiaries’ proportionate share of the
total assets (after intercompany elimi-
nations) of the subsidiary exceeds 10
percent of the total assets of the reg-
istrants and its subsidiaries consoli-
dated as of the end of the most re-
cently completed fiscal year; or
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(3) The registrant’s and its other sub-
sidiaries’ equity in the income from
continuing operations before income
taxes, extraordinary items and cumu-
lative effect of a change in accounting
principle of the subsidiary exceeds 10
percent of such income of the reg-
istrant and its subsidiaries consoli-
dated for the most recently completed
fiscal year.

COMPUTATIONAL NOTE. For purposes of
making the prescribed income test the fol-
lowing guidance should be applied:

1. When a loss has been incurred by either
the parent and its subsidiaries consolidated
or the tested subsidiary, but not both, the
equity in the income or loss of the tested
subsidiary should be excluded from the in-
come of the registrant and its subsidiaries
consolidated for purposes of the computa-
tion.

2. If income of the registrant and its sub-
sidiaries consolidated for the most recent
fiscal year is at least 10 percent lower than
the average of the income for the last five
fiscal years, such average income should be
substituted for purposes of the computation.
Any loss years should be omitted for pur-
poses of computing average income.

Small Business Issuer. The term
‘‘small business issuer’’ means an enti-
ty that meets the following criteria:

(1) Has revenues of less than
$25,000,000;

(2) Is a U.S. or Canadian issuer;
(3) Is not an investment company;

and
(4) If a majority owned subsidiary,

the parent corporation is also a small
business issuer.

Provided however, that an entity is
not a small business issuer if it has a
public float (the aggregate market
value of the outstanding voting and
non-voting common equity held by
non-affiliates) of $25,000,000 or more.

NOTE: The public float of a reporting com-
pany shall be computed by use of the price at
which the stock was last sold, or the average
of the bid and asked prices of such stock, on
a date within 60 days prior to the end of its
most recent fiscal year. The public float of a
company filing an initial registration state-
ment under the Exchange Act shall be deter-
mined as of a date within 60 days of the date
the registration statement is filed.

In the case of an initial public offer-
ing of securities, public float shall be
computed on the basis of the number of
shares outstanding prior to the offering

and the estimated public offering price
of the securities.

Subsidiary. A subsidiary of a specified
person is an affiliate controlled by such
person directly, or indirectly through
one or more intermediaries. (See also
majority owned subsidiary, significant
subsidiary, totally held subsidiary, and
wholly owned subsidiary.)

Succession. The term succession means
the direct acquisition of the assets
comprising a going business, whether
by merger, consolidation, purchase, or
other direct transfer. The term does
not include the acquisition of control
of a business unless followed by the di-
rect acquisition of its assets. The
terms succeed and successor have mean-
ings correlative to the foregoing.

Totally held subsidiary. The term to-
tally held subsidiary means a subsidiary
(1) substantially all of whose out-
standing securities are owned by its
parent and/or the parent’s other totally
held subsidiaries, and (2) which is not
indebted to any person other than its
parent and/or the parent’s other totally
held subsidiaries in an amount which is
material in relation to the particular
subsidiary, excepting indebtedness in-
curred in the ordinary course of busi-
ness which is not overdue and which
matures within one year from the date
of its creation, whether evidenced by
securities or not.

Voting securities. The term voting se-
curities means securities the holders of
which are presently entitled to vote for
the election of directors.

Wholly owned subsidiary. The term
wholly owned subsidiary means a sub-
sidiary substantially all of whose out-
standing voting securities are owned
by its parent and/or the parent’s other
wholly owned subsidiaries.

[47 FR 11435, Mar. 16, 1982, as amended at 47
FR 29840, July 9, 1982; 47 FR 39803, Sept. 10,
1982; 47 FR 54770, Dec. 6, 1982; 48 FR 12347,
Mar. 24, 1983; 48 FR 46738, Oct. 14, 1983; 50 FR
25216, June 18, 1985; 55 FR 23923, June 13, 1990;
57 FR 36472, Aug. 13, 1992; 58 FR 14669, 14670,
Mar. 18, 1993; 59 FR 67761, Dec. 30, 1994; 62 FR
26388, May 14, 1997; 62 FR 36456, July 8, 1997;
64 FR 11116, Mar. 8, 1999; 64 FR 53909, Oct. 5,
1999]
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§ 230.406 Confidential treatment of in-
formation filed with the Commis-
sion.

PRELIMINARY NOTES: (1) Confidential treat-
ment of supplemental information or other
information not required to be filed under
the Act should be requested under 17 CFR
200.83 and not under this rule.

(2) All confidential treatment requests
shall be submitted in paper format only,
whether or not the filer is an electronic filer.
See Rule 101(c)(1)(i) of Regulation S–T
(§ 232.101(c)(1)(i) of this chapter).

(a) Any person submitting any infor-
mation in a document required to be
filed under the Act may make written
objection to its public disclosure by
following the procedure in paragraph
(b) of this section, which shall be the
exclusive means of requesting con-
fidential treatment of information in-
cluded in any document (hereinafter
referred to as the material filed) re-
quired to be filed under the Act, except
that if the material filed is a registra-
tion statement on Form S–8 (§ 239.16b of
this chapter) or on Form S–3, F–2, F–3
(§ 239.13, § 239.32 or § 239.33 of this chap-
ter) relating to a dividend or interest
reinvestment plan, or on Form S–4
(§ 239.25 of this chapter) complying with
General Instruction G of that Form or
if the material filed is a registration
statement that does not contain a de-
laying amendment pursuant to Rule
473 (§ 230.473 of this chapter), the person
shall comply with the procedure in
paragraph (b) prior to the filing of a
registration statement.

(b) The person shall omit from the
material filed the portion thereof
which it desires to keep undisclosed
(hereinafter called the confidential por-
tion). In lieu thereof, the person shall
indicate at the appropriate place in the
material filed that the confidential
portion has been so omitted and filed
separately with the Commission. The
person shall file with the material
filed:

(1) One copy of the confidential por-
tion, marked ‘‘Confidential Treat-
ment,’’ of the material filed with the
Commission. The copy shall contain an
appropriate identification of the item
or other requirement involved and,
notwithstanding that the confidential
portion does not constitute the whole
of the answer or required disclosure,
the entire answer or required disclo-

sure, except that in the case where the
confidential portion is part of a finan-
cial statement or schedule, only the
particular financial statement or
schedule need be included. The copy of
the confidential portion shall be in the
same form as the remainder of the ma-
terial filed;

(2) An application making objection
to the disclosure of the confidential
portion. Such application shall be on a
sheet or sheets separate from the con-
fidential portion, and shall contain:

(i) An identification of the portion;
(ii) A statement of the grounds of the

objection referring to and analyzing
the applicable exemption(s) from dis-
closure under § 200.80 of this chapter,
the Commission’s rule adopted under
the Freedom of Information Act (5
U.S.C. 552), and a justification of the
period of time for which confidential
treatment is sought;

(iii) A detailed explanation of why,
based on the facts and circumstances of
the particular case, disclosure of the
information is unnecessary for the pro-
tection of investors;

(iv) A written consent to the fur-
nishing of the confidential portion to
other government agencies, offices, or
bodies and to the Congress; and

(v) The name, address and telephone
number of the person to whom all no-
tices and orders issued under this rule
at any time should be directed.

(3) The copy of the confidential por-
tion and the application filed in ac-
cordance with this paragraph (b) shall
be enclosed in a separate envelope
marked ‘‘Confidential Treatment’’ and
addressed to The Secretary, Securities
and Exchange Commission, Wash-
ington, DC 20549.

(c) Pending a determination as to the
objection, the material for which con-
fidential treatment has been applied
will not be made available to the pub-
lic.

(d) If it is determined by the Divi-
sion, acting pursuant to delegated au-
thority, that the application should be
granted, an order to that effect will be
entered, and a notation to that effect
will be made at the appropriate place
in the material filed. Such a deter-
mination will not preclude reconsider-
ation whenever appropriate, such as
upon receipt of any subsequent request
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under the Freedom of Information Act
and, if appropriate, revocation of the
confidential status of all or a portion
of the information in question.

(e) If the Commission denies the ap-
plication, or the Division, acting pur-
suant to delegated authority, denies
the application and Commission review
is not sought pursuant to § 201.431 of
this chapter, confirmed telegraphic no-
tice of the order of denial will be sent
to the person named in the application
pursuant to paragraph (b)(2)(v) of this
section. In such case, if the material
filed may be withdrawn pursuant to an
applicable statute, rule, or regulation,
the registrant shall have the right to
withdraw the material filed in accord-
ance with the terms of the applicable
statute, rule, or regulation, but with-
out the necessity of stating any
grounds for the withdrawal or of ob-
taining the further assent of the Com-
mission. In the event of such with-
drawal, the confidential portion will be
returned to the registrant. If the mate-
rial filed may not be so withdrawn, the
confidential portion will be made avail-
able for public inspection in the same
manner as if confidential treatment
had been revoked under paragraph (h)
of this section.

(f) If a right of withdrawal pursuant
to paragraph (e) of this section is not
exercised, the confidential portion will
be made available for public inspection
as part of the material filed, and the
registrant shall amend the material
filed to include all information re-
quired to be set forth in regard to such
confidential portion.

(g) In any case where a prior grant of
confidential treatment has been re-
voked, the person named in the appli-
cation pursuant to paragraph (b)(2)(v)
of this section will be so informed by
registered or certified mail. Pursuant
to § 201.431 of this chapter, persons
making objection to disclosure may pe-
tition the Commission for review of a
determination by the Division revok-
ing confidential treatment.

(h) Upon revocation of confidential
treatment, the confidential portion
shall be made available to the public at
the time and according to the condi-
tions specified in paragraphs (h) (1)–(2):

(1) Upon the lapse of five days after
the dispatch of notice by registered or

certified mail of a determination dis-
allowing an objection, if prior to the
lapse of such five days the person shall
not have communicated to the Sec-
retary of the Commission his intention
to seek review by the Commission
under § 201.431 of this chapter of the de-
termination made by the Division; or

(2) If such a petition for review shall
have been filed under § 201.431 of this
chapter, upon final disposition adverse
to the petitioner.

(i) If the confidential portion is made
available to the public, one copy there-
of shall be attached to each copy of the
material filed with the Commission.

[49 FR 13336, Apr. 4, 1984, as amended at 50
FR 19000, May 6, 1985; 58 FR 14669, 14670, Mar.
18, 1993; 60 FR 32824, June 23, 1995; 60 FR
47692, Sept. 14, 1995; 61 FR 30402, June 14, 1996]

§ 230.408 Additional information.
In addition to the information ex-

pressly required to be included in a reg-
istration statement, there shall be
added such further material informa-
tion, if any, as may be necessary to
make the required statements, in the
light of the circumstances under which
they are made, not misleading.

[Reg. C, 12 FR 4072, June 24, 1947]

§ 230.409 Information unknown or not
reasonably available.

Information required need be given
only insofar as it is known or reason-
ably available to the registrant. If any
required information is unknown and
not reasonably available to the reg-
istrant, either because the obtaining
thereof could involve unreasonable ef-
fort or expense, or because it rests pe-
culiarly within the knowledge of an-
other person not affiliated with the
registrant, the information may be
omitted, subject to the following con-
ditions:

(a) The registrant shall give such in-
formation on the subject as it possesses
or can acquire without unreasonable
effort or expense, together with the
sources thereof.

(b) The registrant shall include a
statement either showing that unrea-
sonable effort or expense would be in-
volved or indicating the absence of any
affiliation with the person within
whose knowledge the information rests
and stating the result of a request
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made to such person for the informa-
tion.

[Reg. C, 12 FR 4072, June 24, 1947, as amended
at 14 FR 91, Jan. 7, 1949]

§ 230.410 Disclaimer of control.
If the existence of control is open to

reasonable doubt in any instance, the
registrant may disclaim the existence
of control and any admission thereof;
in such case, however, the registrant
shall state the material facts pertinent
to the possible existence of control.

[Reg. C, 12 FR 4073, June 24, 1947]

§ 230.411 Incorporation by reference.
(a) Prospectus. Except as provided by

this section or unless otherwise pro-
vided in the appropriate form, informa-
tion shall not be incorporated by ref-
erence in a prospectus. Where a sum-
mary or outline of the provisions of
any document is required in the pro-
spectus, the summary or outline may
incorporate by reference particular
items, sections or paragraphs of any
exhibit and may be qualified in its en-
tirety by such reference.

(b) Information not required in a pro-
spectus. Except for exhibits covered by
paragraph (c) of this section, informa-
tion may be incorporated by reference
in answer, or partial answer, to any
item that calls for information not re-
quired to be included in a prospectus
subject to the following provisions:

(1) Non-financial information may be
incorporated by reference to any docu-
ment;

(2) Financial information may be in-
corporated by reference to any docu-
ment, provided any financial statement
so incorporated meets the require-
ments of the forms on which the state-
ment is filed. Financial statements or
other financial data required to be
given in comparative form for two or
more fiscal years or periods shall not
be incorporated by reference unless the
information incorporated by reference
includes the entire period for which the
comparative data is given;

(3) Information contained in any part
of the registration statement, includ-

ing the prospectus, may be incor-
porated by reference in answer, or par-
tial answer, to any item that calls for
information not required to be included
in the prospectus; and

(4) Unless the information is incor-
porated by reference to a document
which complies with the time limita-
tions of § 228.10(f) and § 229.10(d) of this
chapter, then the document, or part
thereof, containing the incorporated
information is required to be filed as
an exhibit.

(c) Exhibits. Any document or part
thereof filed with the Commission pur-
suant to any Act administered by the
Commission may, subject to the limi-
tations of § 228.10(f) and § 229.11(d) of
this chapter, be incorporated by ref-
erence as an exhibit to any registration
statement. If any modification has oc-
curred in the text of any document in-
corporated by reference since the filing
thereof, the registrant shall file with
the reference a statement containing
the text of such modification and the
date thereof.

(d) General. Any incorporation by ref-
erence of information pursuant to this
section shall be subject to the provi-
sions of Rule 24 of the Commission’s
Rules of Practice restricting incorpora-
tion by reference of documents which
incorporate by reference other infor-
mation. Information incorporated by
reference shall be clearly identified in
the reference by page, paragraph, cap-
tion or otherwise. If the information is
incorporated by reference to a pre-
viously filed document, the file number
of such document shall be included.
Where only certain pages of a docu-
ment are incorporated by reference and
filed with the statement, the document
from which the information is taken
shall be clearly identified in the ref-
erence. An express statement that the
specified matter is incorporated by ref-
erence shall be made at the particular
place in the registration statement
where the information is required. In-
formation shall not be incorporated by
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reference in any case where such incor-
poration would render the statement
incomplete, unclear or confusing.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11437, Mar. 16, 1982, as amended at 60
FR 32824, June 23, 1995]

§ 230.412 Modified or superseded docu-
ments.

(a) Any statement contained in a
document incorporated or deemed to be
incorporated by reference shall be
deemed to be modified or superseded
for purposes of the registration state-
ment or the prospectus to the extent
that a statement contained in the pro-
spectus or in any other subsequently
filed document which also is or is
deemed to be incorporated by reference
modifies or replaces such statement.

(b) The modifying or superseding
statement may, but need not, state
that it has modified or superseded a
prior statement or include any other
information set forth in the document
which is not so modified or superseded.
The making of a modifying or super-
seding statement shall not be deemed
an admission that the modified or su-
perseded statement, when made, con-
stituted an untrue statement of a ma-
terial fact, an omission to state a ma-
terial fact necessary to make a state-
ment not misleading, or the employ-
ment of a manipulative, deceptive, or
fraudulent device, contrivance,
scheme, transaction, act, practice,
course of business or artifice to de-
fraud, as those terms are used in the
Act, the Securities Exchange Act of
1934, the Public Utility Holding Com-
pany Act of 1935, the Investment Com-
pany Act of 1940, or the rules and regu-
lations thereunder.

(c) Any statement so modified shall
not be deemed in its unmodified form
to constitute part of the registration
statement or prospectus for purpose of
the Act. Any statement so superseded
shall not be deemed to constitute a
part of the registration statement or
the prospectus for purposes of the Act.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11438, Mar. 16, 1982]

§ 230.413 Registration of additional se-
curities.

Except as provided in sections 24(e)(1)
and 24(f) of the Investment Company
Act of 1940, the registration of addi-
tional securities of the same class as
other securities for which a registra-
tion statement is already in effect
shall be effected through a separate
registration statement relating to the
additional securities.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11438, Mar. 16, 1982]

§ 230.414 Registration by certain suc-
cessor issuers.

If any issuer, except a foreign issuer
exempted by Rule 3a12–3 (17 CFR
240.3a12–3), incorporated under the laws
of any State or foreign government and
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having securities registered under the
Act has been succeeded by an issuer in-
corporated under the laws of another
State or foreign government for the
purpose of changing the State or coun-
try of incorporation of the enterprises,
or if any issuer has been succeeded by
an issuer for the purpose of changing
its form of organization, the registra-
tion statement of the predecessor
issuer shall be deemed the registration
statement of the successor issuer for
the purpose of continuing the offering
provided:

(a) Immediately prior to the succes-
sion the successor issuer had no assets
or liabilities other than nominal assets
or liabilities;

(b) The succession was effected by a
merger or similar succession pursuant
to statutory provisions or the terms of
the organic instruments under which
the successor issuer acquired all of the
assets and assumed all of the liabilities
and obligations of the predecessor
issuer;

(c) The succession was approved by
security holders of the predecessor
issuer at a meeting for which proxies
were solicited pursuant to section 14(a)
of the Securities Exchange Act of 1934
or section 20(a) of the Investment Com-
pany Act of 1940 or information was
furnished to security holders pursuant
to section 14(c) of the Securities Ex-
change Act of 1934; and

(d) The successor issuer has filed an
amendment to the registration state-
ment of the predecessor issuer ex-
pressly adopting such statements as its
own registration statement for all pur-
poses of the Act and the Securities Ex-
change Act of 1934 and setting forth
any additional information necessary
to reflect any material changes made
in connection with or resulting from
the succession, or necessary to keep
the registration statement from being
misleading in any material respect,

and such amendment has become effec-
tive.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11438, Mar. 16, 1982]

§ 230.415 Delayed or continuous offer-
ing and sale of securities.

(a) Securities may be registered for
an offering to be made on a continuous
or delayed basis in the future, Provided,
That:

(1) The registration statement per-
tains only to:

(i) Securities which are to be offered
or sold solely by or on behalf of a per-
son or persons other than the reg-
istrant, a subsidiary of the registrant
or a person of which the registrant is a
subsidiary;

(ii) Securities which are to be offered
and sold pursuant to a dividend or in-
terest reinvestment plan or an em-
ployee benefit plan of the registrant;

(iii) Securities which are to be issued
upon the exercise of outstanding op-
tions, warrants or rights;

(iv) Securities which are to be issued
upon conversion of other outstanding
securities;

(v) Securities which are pledged as
collateral;

(vi) Securities which are registered
on Form F–6 (§ 239.36 of this chapter);

(vii) Mortgage related securities, in-
cluding such securities as mortgage
backed debt and mortgage participa-
tion or pass through certificates;

(viii) Securities which are to be
issued in connection with business
combination transactions;
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(ix) Securities the offering of which
will be commenced promptly, will be
made on a continuous basis and may
continue for a period in excess of 30
days from the date of initial effective-
ness;

(x) Securities registered (or qualified
to be registered) on Form S–3 or Form
F–3 (§ 239.13 or § 239.33 of this chapter)
which are to be offered and sold on a
continuous or delayed basis by or on
behalf of the registrant, a subsidiary of
the registrant or a person of which the
registrant is a subsidiary; or

(xi) Shares of common stock which
are to be offered and sold on a delayed
or continuous basis by or on behalf of a
registered closed-end management in-
vestment company or business develop-
ment company that makes periodic re-
purchase offers pursuant to § 270.23c–3
of this chapter.

(2) Securities in paragraphs (a)(1)
(viii) through (x) may only be reg-
istered in an amount which, at the
time the registration statement be-
comes effective, is reasonably expected
to be offered and sold within two years
from the initial effective date of the
registration.

(3) The registrant furnishes the un-
dertakings required by Item 512(a) of
Regulation S–K (§ 229.512 of this chap-
ter).

(4) In the case of a registration state-
ment pertaining to an at the market
offering of equity securities by or on
behalf of the registrant:

(i) The offering comes within para-
graph (a)(1)(x);

(ii) Where voting stock is registered,
the amount of securities registered for
such purposes must not exceed 10% of
the aggregate market value of the reg-
istrant’s outstanding voting stock held
by non-affiliates of the registrant (cal-
culated as of a date within 60 days
prior to the date of filing);

(iii) The securities must be sold
through an underwriter or under-
writers, acting as principal(s) or as
agent(s) for the registrant; and

(iv) The underwriter or underwriters
must be named in the prospectus which
is part of the registration statement.

As used in this paragraph, the term at
the market offering means an offering of
securities into an existing trading mar-
ket for outstanding shares of the same

class at other than a fixed price on or
through the facilities of a national se-
curities exchange or to or through a
market maker otherwise than on an
exchange.

(b) This section shall not apply to
any registration statement pertaining
to securities issued by a face-amount
certificate company or redeemable se-
curities issued by an open-end manage-
ment company or unit investment
trust under the Investment Company
Act of 1940 or any registration state-
ment filed by any foreign government
or political subdivision thereof.

(Secs. 6, 7, 10, 19(a), 48 Stat 78, 81, 85; secs. 205
209, 48 Stat. 906, 908; sec. 8. 68 Stat. 685; sec.
1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat. 57; 15
U.S.C. 77f, 77g, 77j, 77s(a))

[48 FR 52896, Nov. 23, 1983, as amended at 59
FR 43470, Aug. 24, 1994]

§ 230.416 Securities to be issued as a
result of stock splits, stock divi-
dends and anti-dilution provisions
and interests to be issued pursuant
to certain employee benefit plans.

(a) If a registration statement pur-
ports to register securities to be of-
fered pursuant to terms which provide
for a change in the amount of securi-
ties being offered or issued to prevent
dilution resulting from stock splits,
stock dividends, or similar trans-
actions, such registration statement
shall, unless otherwise expressly pro-
vided, be deemed to cover the addi-
tional securities to be offered or issued
in connection with any such provision.

(b) If prior to completion of the dis-
tribution of the securities covered by a
registration statement, additional se-
curities of the same class are issued or
issuable as a result of a stock split or
stock dividend, the registration state-
ment shall, unless otherwise expressly
provided therein, be deemed to cover
such additional securities resulting
from the split of, or the stock dividend
on, the registered securities. If prior to
completion of the distribution of the
securities covered by a registration
statement, all the securities of a class
which includes the registered securi-
ties are combined by a reverse split
into a lesser amount of securities of
the same class, the amount of undis-
tributed securities of such class
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deemed to be covered by the registra-
tion statement shall be proportion-
ately reduced. If paragraph (a) of this
section is not applicable, the registra-
tion statement shall be amended prior
to the offering of such additional or
lesser amount of securities to reflect
the change in the amount of securities
registered.

(c) Where a registration statement on
Form S–8 relates to securities to be of-
fered pursuant to an employee benefit
plan, including interests in such plan
that constitute separate securities re-
quired to be registered under the Act,
such registration statement shall be
deemed to register an indeterminate
amount of such plan interests.

[30 FR 13824, Oct. 30, 1965, as amended at 55
FR 23923, June 13, 1990]

§ 230.417 Date of financial statements.
Whenever financial statements of

any person are required to be furnished
as of a date within a specified period
prior to the date of filing the registra-
tion statement and the last day of such
period falls on a Saturday, Sunday, or
holiday, such registration statement
may be filed on the first business day
following the last day of the specified
period.

[22 FR 2328, Apr. 9, 1957]

§ 230.418 Supplemental information.
(a) The Commission or its staff may,

where it is deemed appropriate, request
supplemental information concerning
the registrant, the registration state-
ment, the distribution of the securi-
ties, market activities and under-
writers’ activities. Such information
includes, but is not limited to, the fol-
lowing items which the registrant
should be prepared to furnish promptly
upon request:

(1)(i) Any reports or memoranda
which have been prepared for external
use by the registrant or a principal un-
derwriter, as defined in Rule 405
(§ 230.405), in connection with the pro-
posed offering;

(ii) A statement as to the actual or
proposed use and distribution of the re-
ports or memoranda specified in para-
graph (a)(1)(i) of this section, identi-
fying each class of persons who have
received or will receive such reports or

memoranda and the number of copies
distributed to each such class;

(2) In the case of a registration state-
ment relating to a business combina-
tion as defined in Rule 145(a) (17 CFR
230.145(a)), exchange offer, tender offer
or similar transaction, any feasibility
studies, management analyses, fairness
opinions or similar reports prepared by
or for any of the parties to the subject
transaction in connection with such
transaction;

(3) Except in the case of a registrant
eligible to use Form S–2 or Form S–3
(§§ 239.12 or 239.13 of this chapter), any
engineering, management or similar
reports or memoranda relating to
broad aspects of the business, oper-
ations or products of the registrant,
which have been prepared within the
past twelve months for or by the reg-
istrant, any affiliate of the registrant
or any principal underwriter, as de-
fined in Rule 405 (§ 230.405), of the secu-
rities being registered except for:

(i) Reports solely comprised of rec-
ommendations to buy, sell or hold the
securities of the registrant, unless such
recommendations have changed within
the past six months; and

(ii) Any information contained in
documents already filed with the Com-
mission.

(4) Where there is a registration of an
at–the–market offering, as defined in
§ 242.100 of this chapter, of more than 10
percent of the securities outstanding,
where the offering includes securities
owned by officers, directors or affili-
ates of the registrant and where there
is no underwriting agreement, informa-
tion (i) concerning contractual ar-
rangements between selling security
holders of a limited group or of several
groups of related shareholders to com-
ply with the anti-manipulation rules
until the offering by all members of the
group is completed and to inform the
exchange, brokers and selling security
holders when the distribution by the
members of the group is over; or (ii)
concerning the registrant’s efforts to
notify members of a large group of un-
related sellers of the applicable Com-
mission rules and regulations;

(5) Where the registrant recently has
introduced a new product or has begun
to do business in a new industry seg-
ment or has made public its intentions
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to introduce a new product or to do
business in a new industry segment,
and this action requires the investment
of a material amount of the assets of
the registrant or otherwise is material,
copies of any studies prepared for the
registrant by outside persons or any in-
ternal studies, documents, reports or
memoranda the contents of which were
material to the decision to develop the
product or to do business in the new
segment including, but not limited to,
documents relating to financial re-
quirements and engineering, competi-
tive, environmental and other consid-
erations, but excluding technical docu-
ments;

(6) Where reserve estimates are re-
ferred to in a document, a copy of the
full report of the engineer or other ex-
pert who estimated the reserves; and

(7) With respect to the extent of the
distribution of a preliminary pro-
spectus, information concerning:

(i) The date of the preliminary pro-
spectus distributed;

(ii) The dates or approximate dates of
distribution;

(iii) The number of prospective un-
derwriters and dealers to whom the
preliminary prospectus was furnished;

(iv) The number of prospectuses so
distributed;

(v) The number of prospectuses dis-
tributed to others, identifying them in
general terms; and

(vi) The steps taken by such under-
writers and dealers to comply with the
provisions of Rule 15c2–8 under the Se-
curities Exchange Act of 1934
(§ 240.15c2–8 of this chapter).

(b) Supplemental information de-
scribed in paragraph (a) of this section
shall not be required to be filed with or
deemed part of the registration state-
ment. The information shall be re-
turned to the registrant upon request,
provided that:

(1) Such request is made at the time
such information is furnished to the
staff;

(2) The return of such information is
consistent with the protection of inves-
tors;

(3) The return of such information is
consistent with the provisions of the
Freedom of Information Act [5 U.S.C.
552]; and

(4) The information was not filed in
electronic format.

[47 FR 11439, Mar. 16, 1982, as amended at 58
FR 14669, 14670, Mar. 18, 1993; 62 FR 543, Jan.
3, 1997]

§ 230.419 Offerings by blank check
companies.

(a) Scope of the rule and definitions. (1)
The provisions of this section shall
apply to every registration statement
filed under the Act relating to an offer-
ing by a blank check company.

(2) For purposes of this section, the
term ‘‘blank check company’’ shall
mean a company that:

(i) Is a development stage company
that has no specific business plan or
purpose or has indicated that its busi-
ness plan is to engage in a merger or
acquisition with an unidentified com-
pany or companies, or other entity or
person; and

(ii) Is issuing ‘‘penny stock,’’ as de-
fined in Rule 3a51–1 (17 CFR 240.3a51–1)
under the Securities Exchange Act of
1934 (‘‘Exchange Act’’).

(3) For purposes of this section, the
term ‘‘purchaser’’ shall mean any per-
son acquiring securities directly or in-
directly in the offering, for cash or oth-
erwise, including promoters or others
receiving securities as compensation in
connection with the offering.

(b) Deposit of securities and proceeds in
escrow or trust account—(1) General. (i)
Except as otherwise provided in this
section or prohibited by other applica-
ble law, all securities issued in connec-
tion with an offering by a blank check
company and the gross proceeds from
the offering shall be deposited prompt-
ly into:

(A) An escrow account maintained by
an ‘‘insured depository institution,’’ as
that term is defined in section 3(c)(2) of
the Federal Deposit Insurance Act (12
U.S.C. 1813(C)(2)); or

(B) A separate bank account estab-
lished by a broker or dealer registered
under the Exchange Act maintaining
net capital equal to or exceeding $25,000
(as calculated pursuant to Exchange
Act Rule 15c3–1 (17 CFR 240.15c3–1), in
which the broker or dealer acts as
trustee for persons having the bene-
ficial interests in the account.

(ii) If funds and securities are depos-
ited into an escrow account maintained
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by an insured depository institution,
the deposit account records of the in-
sured depository institution must pro-
vide that funds in the escrow account
are held for the benefit of the pur-
chasers named and identified in accord-
ance with 12 CFR 330.1 of the regula-
tions of the Federal Deposit Insurance
Corporation, and the records of the es-
crow agent, maintained in good faith
and in the regular course of business,
must show the name and interest of
each party to the account. If funds and
securities are deposited in a separate
bank account established by a broker
or dealer acting as a trustee, the books
and records of the broker-dealer must
indicate the name, address, and inter-
est of each person for whom the ac-
count is held.

(2) Deposit and investment of proceeds.
(i) All offering proceeds, after deduc-
tion of cash paid for underwriting com-
missions, underwriting expenses and
dealer allowances, and amounts per-
mitted to be released to the registrant
pursuant to paragraph (b)(2)(vi) of this
section, shall be deposited promptly
into the escrow or trust account; pro-
vided, however, that no deduction may
be made for underwriting commissions,
underwriting expenses or dealer allow-
ances payable to an affiliate of the reg-
istrant.

(ii) Deposited proceeds shall be in the
form of checks, drafts, or money orders
payable to the order of the escrow
agent or trustee.

(iii) Deposited proceeds and interest
or dividends thereon, if any, shall be
held for the sole benefit of the pur-
chasers of the securities.

(iv) Deposited proceeds shall be in-
vested in one of the following:

(A) An obligation that constitutes a
‘‘deposit,’’ as that term is defined in
section 3(1) of the Federal Deposit In-
surance Act (12 U.S.C. 1813 (1));

(B) Securities of any open-end invest-
ment company registered under the In-
vestment Company Act of 1940 (15
U.S.C. 80a–1 et seq.) that holds itself
out as a money market fund meeting
the conditions of paragraphs (c)(2),
(c)(3), and (c)(4) of 17 CFR 270.2a–7 (Rule
2a–7) under the Investment Company
Act; or

(C) Securities that are direct obliga-
tions of, or obligations guaranteed as

to principal or interest by, the United
States.

NOTE TO § 230.419(B)(2)(IV): Issuers are cau-
tioned that investments in government secu-
rities are inappropriate unless such securi-
ties can be readily sold or otherwise disposed
of for cash at the time required without any
dissipation of offering proceeds invested.

(v) Interest or dividends earned on
the funds, if any, shall be held in the
escrow or trust account until the funds
are released in accordance with the
provisions of this section. If funds held
in the escrow or trust account are re-
leased to a purchaser of the securities,
the purchasers shall receive interest or
dividends earned, if any, on such funds
up to the date of release. If funds held
in the escrow or trust account are re-
leased to the registrant, interest or
dividends earned on such funds up to
the date of release may be released to
the registrant.

(vi) The registrant may receive up to
10 percent of the proceeds remaining
after payment of underwriting commis-
sions, underwriting expenses and dealer
allowances permitted by paragraph
(b)(2)(i) of this section, exclusive of in-
terest or dividends, as those proceeds
are deposited into the escrow or trust
account.

(3) Deposit of securities. (i) All securi-
ties issued in connection with the of-
fering, whether or not for cash consid-
eration, and any other securities issued
with respect to such securities, includ-
ing securities issued with respect to
stock splits, stock dividends, or similar
rights, shall be deposited directly into
the escrow or trust account promptly
upon issuance. The identity of the pur-
chaser of the securities shall be in-
cluded on the stock certificates or
other documents evidencing such secu-
rities. See also 17 CFR 240.15g–8 regard-
ing restrictions on sales of, or offers to
sell, securities deposited in the escrow
or trust account.

(ii) Securities held in the escrow or
trust account are to remain as issued
and deposited and shall be held for the
sole benefit of the purchasers, who
shall have voting rights, if any, with
respect to securities held in their
names, as provided by applicable state
law. No transfer or other disposition of
securities held in the escrow or trust
account or any interest related to such
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securities shall be permitted other
than by will or the laws of descent and
distribution, or pursuant to a qualified
domestic relations order as defined by
the Internal Revenue Code of 1986 as
amended (26 U.S.C. 1 et seq.), or Title 1
of the Employee Retirement Income
Security Act (29 U.S.C. 1001 et seq.), or
the rules thereunder.

(iii) Warrants, convertible securities
or other derivative securities relating
to securities held in the escrow or trust
account may be exercised or converted
in accordance with their terms; pro-
vided, however, that securities received
upon exercise or conversion, together
with any cash or other consideration
paid in connection with the exercise or
conversion, are promptly deposited
into the escrow or trust account.

(4) Escrow or trust agreement. A copy
of the executed escrow or trust agree-
ment shall be filed as an exhibit to the
registration statement and shall con-
tain the provisions of paragraphs (b)(2),
(b)(3), and (e)(3) of this section.

(5) Request for supplemental infor-
mation. Upon request by the Commis-
sion or the staff, the registrant shall
furnish as supplemental information
the names and addresses of persons for
whom securities are held in the escrow
or trust account.

NOTE TO § 230.419(B): With respect to a
blank check offering subject to both Rule 419
and Exchange Act Rule 15c2–4 (17 CFR
240.15c2–4, the requirements of Rule 15c2–4
are applicable only until the conditions of
the offering governed by that Rule are met
(e.g., reaching the minimum in a ‘‘part-or-
none’’ offering). When those conditions are
satisfied, Rule 419 continues to govern the
use of offering proceeds.

(c) Disclosure of offering terms. The
initial registration statement shall dis-
close the specific terms of the offering,
including, but not limited to:

(1) The terms and provisions of the
escrow or trust agreement and the ef-
fect thereof upon the registrant’s right
to receive funds and the effect of the
escrow or trust agreement upon the
purchaser’s funds and securities re-
quired to be deposited into the escrow
or trust account, including, if applica-
ble, any material risk of non-insurance
of purchasers’ funds resulting from de-
posits in excess of the insured
amounts; and

(2) The obligation of the registrant to
provide, and the right of the purchaser
to receive, information regarding an
acquisition, including the requirement
that pursuant to this section, pur-
chasers confirm in writing their invest-
ment in the registrant’s securities as
specified in paragraph (e) of this sec-
tion.

(d) Probable acquisition post-effective
amendment requirement. If, during any
period in which offers or sales are being
made, a significant acquisition be-
comes probable, the registrant shall
file promptly a post-effective amend-
ment disclosing the information speci-
fied by the applicable registration
statement form and Industry Guides,
including financial statements of the
registrant and the company to be ac-
quired as well as pro forma financial
information required by the form and
applicable rules and regulations. Where
warrants, rights or other derivative se-
curities issued in the initial offering
are exercisable, there is a continuous
offering of the underlying security.

(e) Release of deposited and funds secu-
rities—(1) Post-effective amendment for
acquisition agreement. Upon execution of
an agreement(s) for the acquisition(s)
of a business(es) or assets that will
constitute the business (or a line of
business) of the registrant and for
which the fair value of the business(es)
or net assets to be acquired represents
at least 80 percent of the maximum of-
fering proceeds, including proceeds re-
ceived or to be received upon the exer-
cise or conversion of any securities of-
fered, but excluding amounts payable
to non-affiliates for underwriting com-
missions, underwriting expenses, and
dealer allowances, the registrant shall
file a post-effective amendment that:

(i) Discloses the information speci-
fied by the applicable registration
statement form and Industry Guides,
including financial statements of the
registrant and the company acquired
or to be acquired and pro forma finan-
cial information required by the form
and applicable rules and regulations;

(ii) Discloses the results of the initial
offering, including but not limited to:

(A) The gross offering proceeds re-
ceived to date, specifying the amounts
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paid for underwriter commissions, un-
derwriting expenses and dealer allow-
ances, amounts disbursed to the reg-
istrant, and amounts remaining in the
escrow or trust account; and

(B) The specific amount, use and ap-
plication of funds disbursed to the reg-
istrant to date, including, but not lim-
ited to, the amounts paid to officers,
directors, promoters, controlling share-
holders or affiliates, either directly or
indirectly, specifying the amounts and
purposes of such payments; and

(iii) Discloses the terms of the offer-
ing as described pursuant to paragraph
(e)(2) of this section.

(2) Terms of the offering. The terms of
the offering must provide, and the reg-
istrant must satisfy, the following con-
ditions.

(i) Within five business days after the
effective date of the post-effective
amendment(s), the registrant shall
send by first class mail or other equal-
ly prompt means, to each purchaser of
securities held in escrow or trust, a
copy of the prospectus contained in the
post-effective amendment and any
amendment or supplement thereto;

(ii) Each purchaser shall have no
fewer than 20 business days and no
more than 45 business days from the ef-
fective date of the post-effective
amendment to notify the registrant in
writing that the purchaser elects to re-
main an investor. If the registrant has
not received such written notification
by the 45th business day following the
effective date of the post-effective
amendment, funds and interest or divi-
dends, if any, held in the escrow or
trust account shall be sent by first
class mail or other equally prompt
means to the purchaser within five
business days;

(iii) The acquisition(s) meeting the
criteria set forth in paragraph (e)(1) of
this section will be consummated if a
sufficient number of purchasers con-
firm their investments; and

(iv) If a consummated acquisition(s)
meeting the requirements of this sec-
tion has not occurred by a date 18
months after the effective date of the
initial registration statement, funds
held in the escrow or trust account
shall be returned by first class mail or
equally prompt means to the purchaser

within five business days following
that date.

(3) Conditions for release of deposited
securities and funds. Funds held in the
escrow or trust account may be re-
leased to the registrant and securities
may be delivered to the purchaser or
other registered holder identified on
the deposited securities only at the
same time as or after:

(i) The escrow agent or trustee has
received a signed representation from
the registrant, together with other evi-
dence acceptable to the escrow agent
or trustee, that the requirements of
paragraphs (e)(1) and (e)(2) of this sec-
tion have been met; and

(ii) Consummation of an acquisi-
tion(s) meeting the requirements of
paragraph (e)(2)(iii) of this section.

(4) Prospectus supplement. If funds and
securities are released from the escrow
or trust account to the registrant pur-
suant to this paragraph, the prospectus
shall be supplemented to indicate the
amount of funds and securities released
and the date of release.

NOTES TO § 230.419(E): 1. With respect to a
blank check offering subject to both Rule 419
and Exchange Act Rule 10b–9 (17 CFR 240.10b–
9), the requirements of Rule 10b–9 are appli-
cable only until the conditions of the offer-
ing governed by that Rule are met (e.g.,
reaching the minimum in a ‘‘part-or-none’’
offering). When those conditions are satis-
fied, Rule 419 continues to govern the use of
offering proceeds.

2. If the business(es) or assets are acquired
for cash, the fair value shall be presumed to
be equal to the cash paid. If all or part of the
consideration paid consists of securities or
other non-cash consideration, the fair value
shall be determined by an accepted standard,
such as bona fide sales of the assets or simi-
lar assets made within a reasonable time,
forecasts of expected cash flows, independent
appraisals, etc. Such valuation must be rea-
sonable at the time made.

(f) Financial statements. The reg-
istrant shall:

(1) Furnish to security holders au-
dited financial statements for the first
full fiscal year of operations following
consummation of an acquisition pursu-
ant to paragraph (e) of this section, to-
gether with the information required
by Item 303(a) of Regulation S–K (17
CFR 229.303(a)), no later than 90 days
after the end of such fiscal year; and
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(2) File the financial statements and
additional information with the Com-
mission under cover of Form 8–K (17
CFR 249.308); provided, however, that
such financial statements and related
information need not be filed sepa-
rately if the registrant is filing reports
pursuant to Section 13(a) or 15(d) of the
Exchange Act.

[57 FR 18043, Apr. 28, 1992]

FORM AND CONTENT OF PROSPECTUSES

§ 230.420 Legibility of prospectus.

(a) The body of all printed
prospectuses and all notes to financial
statements and other tabular data in-
cluded therein shall be in roman type
at least as large and as legible as 10-
point modern type. However, (a) to the
extent necessary for convenient presen-
tation, financial statements and other
tabular data, including tabular data in
notes, and (b) prospectuses deemed to
be omitting prospectuses under rule 482
(17 CFR 230.482) may be in roman type
at least as large and as legible as 8-
point modern type. All such type shall
be leaded at least 2 points.

(b) Where a prospectus is distributed
through an electronic medium, issuers
may satisfy legibility requirements ap-
plicable to printed documents, such as
paper size, type size and font, bold-face
type, italics and red ink, by presenting
all required information in a format
readily communicated to investors,
and where indicated, in a manner rea-
sonably calculated to draw investor at-
tention to specific information.

[53 FR 3878, Feb. 10, 1988, as amended at 61
FR 24655, May 15, 1996]

§ 230.421 Presentation of information
in prospectuses.

(a) The information required in a pro-
spectus need not follow the order of the
items or other requirements in the
form. Such information shall not, how-
ever, be set forth in such fashion as to
obscure any of the required informa-
tion or any information necessary to
keep the required information from
being incomplete or misleading. Where
an item requires information to be
given in a prospectus in tabular form it
shall be given in substantially the tab-
ular form specified in the item.

(b) You must present the information
in a prospectus in a clear, concise and
understandable manner. You must pre-
pare the prospectus using the following
standards:

(1) Present information in clear, con-
cise sections, paragraphs, and sen-
tences. Whenever possible, use short,
explanatory sentences and bullet lists;

(2) Use descriptive headings and sub-
headings;

(3) Avoid frequent reliance on glos-
saries or defined terms as the primary
means of explaining information in the
prospectus. Define terms in a glossary
or other section of the document only
if the meaning is unclear from the con-
text. Use a glossary only if it facili-
tates understanding of the disclosure;
and

(4) Avoid legal and highly technical
business terminology.

NOTE TO § 230.421(B): In drafting the disclo-
sure to comply with this section, you should
avoid the following:

1. Legalistic or overly complex presen-
tations that make the substance of the dis-
closure difficult to understand;

2. Vague ‘‘boilerplate’’ explanations that
are imprecise and readily subject to different
interpretations;

3. Complex information copied directly
from legal documents without any clear and
concise explanation of the provision(s); and

4. Disclosure repeated in different sections
of the document that increases the size of
the document but does not enhance the qual-
ity of the information.

(c) All information required to be in-
cluded in a prospectus shall be clearly
understandable without the necessity
of referring to the particular form or to
the general rules and regulations. Ex-
cept as to financial statements and in-
formation required in a tabular form,
the information set forth in a pro-
spectus may be expressed in condensed
or summarized form. In lieu of repeat-
ing information in the form of notes to
financial statements, references may
be made to other parts of the pro-
spectus where such information is set
forth.

(d)(1) To enhance the readability of
the prospectus, you must use plain
English principles in the organization,
language, and design of the front and
back cover pages, the summary, and
the risk factors section.

(2) You must draft the language in
these sections so that at a minimum it

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00526 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



527

Securities and Exchange Commission § 230.424

substantially complies with each of the
following plain English writing prin-
ciples:

(i) Short sentences;
(ii) Definite, concrete, everyday

words;
(iii) Active voice;
(iv) Tabular presentation or bullet

lists for complex material, whenever
possible;

(v) No legal jargon or highly tech-
nical business terms; and

(vi) No multiple negatives.
(3) In designing these sections or

other sections of the prospectus, you
may include pictures, logos, charts,
graphs, or other design elements so
long as the design is not misleading
and the required information is clear.
You are encouraged to use tables,
schedules, charts and graphic illustra-
tions of the results of operations, bal-
ance sheet, or other financial data that
present the data in an understandable
manner. Any presentation must be con-
sistent with the financial statements
and non-financial information in the
prospectus. You must draw the graphs
and charts to scale. Any information
you provide must not be misleading.

Instruction to § 230.421: You should read Secu-
rities Act Release No. 33–7497 (January 28,
1998) for information on plain English prin-
ciples.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11439, Mar. 16, 1982, as amended at 63
FR 6384, Feb. 6, 1998]

§ 230.423 Date of prospectuses.
Except for a form of prospectus used

after the effective date of the registra-
tion statement and before the deter-
mination of the offering price as per-
mitted by Rule 430A(c) under the Secu-
rities Act (§ 230.430A(c) of this chapter)

or before the opening of bids as per-
mitted by Rule 445(c) under the Securi-
ties Act (§ 230.445(c) of this chapter),
each prospectus used after the effective
date of the registration statement
shall be dated approximately as of such
effective date; provided, however, that
a revised or amended prospectus used
thereafter need only bear the approxi-
mate date of its issuance. Each supple-
ment to a prospectus shall be dated
separately the approximate date of its
issuance.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11440, Mar. 16, 1982, as amended at 52
FR 21260, June 5, 1987]

§ 230.424 Filing of prospectuses, num-
ber of copies.

(a) Except as provided in paragraph
(f) of this section, five copies of every
form of prospectus sent or given to any
person prior to the effective date of the
registration statement which varies
from the form or forms of prospectus
included in the registration statement
as filed pursuant to § 230.402(a) of this
chapter shall be filed as a part of the
registration statement not later than
the date such form of prospectus is
first sent or given to any person: Pro-
vided, however, That only a form of pro-
spectus that contains substantive
changes from or additions to a pro-
spectus previously filed with the Com-
mission as part of a registration state-
ment need be filed pursuant to this
paragraph (a).

(b) Ten copies of each form of pro-
spectus purporting to comply with sec-
tion 10 of the Securities Act (15 U.S.C.
77j), except for documents constituting
a prospectus pursuant to Rule 428(a)
(§ 230.428(a) of this chapter), shall be
filed with the Commission in the form
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in which it is used after the effective-
ness of the registration statement and
identified as required by paragraph (e);
Provided, however, That only a form of
prospectus that contains substantive
changes from or additions to a pre-
viously filed prospectus is required to
be filed; Provided, further, That this
paragraph (b) shall not apply in respect
of a form of prospectus contained in a
registration statement and relating
solely to securities offered at competi-
tive bidding, which prospectus is in-
tended for use prior to the opening of
bids. The ten copies shall be filed or
transmitted for filing as follows:

(1) A form of prospectus that dis-
closes information previously omitted
from the prospectus filed as part of an
effective registration statement in reli-
ance upon Rule 430A under the Securi-
ties Act (§ 230.430A of this chapter)
shall be filed with the commission no
later than the second business day fol-
lowing the earlier of the date of deter-
mination of the offering price or the
date it is first used after effectiveness
in connection with a public offering or
sales, or transmitted by a means rea-
sonably calculated to result in filing
with the Commission by that date.

(2) A form of prospectus used in con-
nection with a primary offering of se-
curities on a delayed basis pursuant to
Rule 415(a)(1)(vii), (viii) or (x) under
the Securities Act (§ 230.415(a)(1)(vii),
(viii) or (x) of this chapter) that dis-
closes the public offering price, de-
scription of securities, specific method
of distribution or similar matters shall
be filed with the Commission no later
than the second business day following
the earlier of the date of the deter-
mination of the offering price or the
date it is first used after effectiveness
in connection with a public offering or
sales, or transmitted by a means rea-
sonably calculated to result in filing
with the Commission by that date.

(3) A form of prospectus that reflects
facts or events other than those cov-
ered in paragraphs (b) (1), (2) and (6) of
this section that constitute a sub-
stantive change from or addition to the
information set forth in the last form
of prospectus filed with the Commis-
sion under this section or as part of a
registration statement under the Secu-
rities Act shall be filed with the Com-

mission no later than the fifth business
day after the date it is first used after
effectiveness in connection with a pub-
lic offering or sales, or transmitted by
a means reasonably calculated to re-
sult in filing with the Commission by
that date.

(4) A form of prospectus that dis-
closes information, facts or events cov-
ered in both paragraphs (b) (1) and (3)
shall be filed with the Commission no
later than the second business day fol-
lowing the earlier of the date of the de-
termination of the offering price or the
date it is first used after effectiveness
in connection with a public offering or
sales, or transmitted by a means rea-
sonably calculated to result in filing
with the Commission by that date.

(5) A form of prospectus that dis-
closes information, facts or events cov-
ered in both paragraphs (b) (2) and (3)
shall be filed with the Commission no
later than the second business day fol-
lowing the earlier of the date of the de-
termination of the offering price or the
date it is first used after effectiveness
in connection with a public offering or
sales, or transmitted by a means rea-
sonably calculated to result in filing
with the Commission by that date.

(6) A form of prospectus used in con-
nection with an offering of securities
under Canada’s National Policy State-
ment No. 45 pursuant to rule 415 under
the Securities Act (§ 230.415 of this
chapter) that is not made in the United
States shall be filed with the Commis-
sion no later than the date it is first
used in Canada, or transmitted by a
means reasonably calculated to result
in filing with the Commission by that
date.

(7) Ten copies of a term sheet or ab-
breviated term sheet sent or given in
reliance upon Rule 434 under the Act
(§ 230.434) shall be filed with the Com-
mission pursuant to this paragraph no
later than the second business day fol-
lowing the earlier of the date of deter-
mination of the offering price, or the
date it is first used after effectiveness
in connection with a public offering or
sales, or transmitted by a means rea-
sonably calculated to result in filing
with the Commission by that date. In
addition to the information required by
paragraph (e) of this section, each copy
of such term sheet or abbreviated term
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sheet shall include the information re-
quired by Rule 434(e) (§ 230.434(e)).

Instruction 1: Notwithstanding § 230.424 (b)(2)
and (b)(5) above, a form of prospectus or pro-
spectus supplement relating to an offering of
mortgage-related securities on a delayed
basis under § 230.415(a)(1)(vii) or asset-backed
securities on a delayed basis under
§ 230.415(a)(1)(x) that is required to be filed
pursuant to paragraph (b) of this section
shall be filed with the Commission no later
than the second business day following the
date it is first used after effectiveness in con-
nection with a public offering or sales, or
transmitted by a means reasonably cal-
culated to result in filing with the Commis-
sion by that date.

Instruction 2: Notwithstanding paragraphs
(b)(1), (b)(2), (b)(4) and (b)(5) of this section,
a form of prospectus sent or given in reliance
on Rule 434(c) (§ 230.434(c)) with respect to se-
curities registered on Form S–3 or Form F–
3 (§ 239.13 or § 239.33 of this chapter), other
than an abbreviated term sheet filed pursu-
ant to paragraph (b)(7) of this section, shall
be filed with the Commission on or prior to
the date on which a confirmation is sent or
given.

(c) If a form of prospectus, other than
one filed pursuant to paragraph (b)(1)
or (b)(4) of this Rule, consists of a pro-
spectus supplement attached to a form
of prospectus that (1) previously ha
been filed or (2) was not required to be
filed pursuant to paragraph (b) because
it did no contain substantive changes
from a prospectus that previously was
filed, only the prospectus supplement
need be filed under paragraph (b) of
this rule, provided that the first page
of each prospectus supplement includes
a cross reference to the date(s) of the
related prospectus and any prospectus
supplements thereto that together con-
stitute the prospectus required to be
delivered by Section 5(b) of the Securi-
ties Act (15 U.S.C. 77e(b)) with respect
to the securities currently being of-
fered or sold. The cross reference may
be set forth in longhand, provided it is
legible.

NOTE: Any prospectus supplement being
filed separately that is smaller than a pro-
spectus page should be attached to an 81⁄2’’ ×
11’’ sheet of paper.

(d) Every prospectus consisting of a
radio or television broadcast shall be
reduced to writing. Five copies of every
such prospectus shall be filed with the
Commission in accordance with the re-
quirements of this section.

(e) Each copy of a form of prospectus
filed under this rule shall contain in
the upper right corner of the cover
page the paragraph of this rule, includ-
ing the subparagraph if applicable,
under which the filing is made, and the
file number of the registration state-
ment to which the prospectus relates.
The information required by this para-
graph may be set forth in longhand,
provided it is legible.

(f) This rule shall not apply with re-
spect to prospectuses of an investment
company registered under the Invest-
ment Company Act of 1940 or a busi-
ness development company.

[14 FR 202, Jan. 14, 1949, as amended at 16 FR
8736, Aug. 29, 1951; 19 FR 400, Jan. 22, 1954; 19
FR 6728, Oct. 20, 1954; 21 FR 1046, Feb. 15, 1956;
52 FR 21260, June 5, 1987; 53 FR 3878, Feb. 10,
1988; 55 FR 23923, June 13, 1990; 56 FR 30054,
July 1, 1991; 57 FR 48975, Oct. 29, 1992; 60 FR
26615, May 17, 1995; 62 FR 39763, July 24, 1997]

§ 230.425 Filing of certain
prospectuses and communications
under § 230.135 in connection with
business combination transactions.

(a) All written communications made
in reliance on § 230.165 are prospectuses
that must be filed with the Commis-
sion under this section on the date of
first use.

(b) All written communications that
contain no more information than that
specified in § 230.135 must be filed with
the Commission on or before the date
of first use except as provided in para-
graph (d)(1) of this section. A commu-
nication limited to the information
specified in § 230.135 will not be deemed
an offer in accordance with § 230.135
even though it is filed under this sec-
tion.

(c) Each prospectus or § 230.135 com-
munication filed under this section
must identify the filer, the company
that is the subject of the offering and
the Commission file number for the re-
lated registration statement or, if that
file number is unknown, the subject
company’s Exchange Act or Invest-
ment Company Act file number, in the
upper right corner of the cover page.

(d) Notwithstanding paragraph (a) of
this section, the following need not be
filed under this section:

(1) Any written communication that
is limited to the information specified
in § 230.135 and does not contain new or
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different information from that which
was previously publicly disclosed and
filed under this section.

(2) Any research report used in reli-
ance on § 230.137, § 230.138 and § 230.139;

(3) Any confirmation described in
§ 240.10b–10 of this chapter; and

(4) Any prospectus filed under
§ 230.424.

NOTES TO § 230.425: 1. File five copies of the
prospectus or § 230.135 communication if
paper filing is permitted.

2. No filing is required under § 240.13e–4(c),
§ 240.14a–12(b), § 240.14d–2(b), or § 240.14d–9(a),
if the communication is filed under this sec-
tion. Communications filed under this sec-
tion also are deemed filed under the other
applicable sections.

[64 FR 61450, Nov. 10, 1999]

§ 230.427 Contents of prospectus used
after nine months.

There may be omitted from any pro-
spectus used more than 9 months after
the effective date of the registration
statement any information previously
required to be contained in the pro-
spectus insofar as later information
covering the same subjects, including
the latest available certified financial
statement, as of a date not more than
16 months prior to the use of the pro-
spectus is contained therein.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11440, Mar. 16, 1982]

§ 230.428 Documents constituting a
section 10(a) prospectus for Form
S–8 registration statement; require-
ments relating to offerings of secu-
rities registered on Form S–8.

(a)(1) Where securities are to be of-
fered pursuant to a registration state-
ment on Form S–8 (§ 239.16b of this
chapter), the following, taken together,
shall constitute a prospectus that

meets the requirements of section 10(a)
of the Act:

(i) The document(s), or portions
thereof as permitted by paragraph
(b)(1)(ii) of this section, containing the
employee benefit plan information re-
quired by Item 1 of the Form;

(ii) The statement of availability of
registrant information, employee ben-
efit plan annual reports and other in-
formation required by Item 2; and

(iii) The documents containing reg-
istrant information and employee ben-
efit plan annual reports that are incor-
porated by reference in the registration
statement pursuant to Item 3.

(2) The registrant shall maintain a
file of the documents that, pursuant to
paragraph (a) of this section, at any
time are part of the section 10(a) pro-
spectus, except for documents required
to be incorporated by reference in the
registration statement pursuant to
Item 3 of Form S–8. Each such docu-
ment shall be included in the file until
five years after it is last used as part of
the Section 10(a) prospectus to offer or
sell securities pursuant to the plan.
With respect to documents containing
specifically designated portions that
constitute part of the section 10(a) pro-
spectus pursuant to paragraph (b)(1)(ii)
of this section, the entire document
shall be maintained in the file. Upon
request, the registrant shall furnish to
the Commission or its staff a copy of
any or all of the documents included in
the file.

(b) Where securities are offered pur-
suant to a registration statement on
Form S–8:

(1)(i) The registrant shall deliver or
cause to be delivered, to each employee
who is eligible to participate (or se-
lected by the registrant to participate,
in the case of a stock option or other
plan with selective participation) in an
employee benefit plan to which the
registration statement relates, the in-
formation required by Part I of Form
S–8. The information shall be in writ-
ten form and shall be updated in writ-
ing in a timely manner to reflect any
material changes during any period in
which offers or sales are being made.
When updating information is fur-
nished, documents previously furnished
need not be re-delivered, but the reg-
istrant shall furnish promptly without
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charge to each employee, upon written
or oral request, a copy of all documents
containing the plan information re-
quired by Part I that then constitute
part of the section 10(a) prospectus.

(ii) The registrant may designate an
entire document or only portions of a
document as constituting part of the
section 10(a) prospectus. If the reg-
istrant designates only portions of a
document as constituting part of the
prospectus, rather than the entire doc-
ument, a statement clearly identifying
such portions, for example, by ref-
erence to section headings, section
numbers, paragraphs or page numbers
within the document must be included
in a conspicuous place in the forepart
of the document, or such portions must
be specifically designated throughout
the text of the document. Registrants
shall not designate only words or sen-
tences within a paragraph as part of a
prospectus. Unless the portions of a
document constituting part of the sec-
tion 10(a) prospectus are clearly identi-
fied, the entire document shall con-
stitute part of the prospectus.

(iii) The registrant shall date any
document constituting part of the sec-
tion 10(a) prospectus or containing por-
tions constituting part of the pro-
spectus and shall include the following
printed, stamped or typed legend in a
conspicuous place in the forepart of the
document, substituting the bracketed
language as appropriate: ‘‘This docu-
ment [Specifically designated portions
of this document] constitutes [con-
stitute] part of a prospectus covering
securities that have been registered
under the Securities Act of 1933.’’

(iv) The registrant shall revise the
document(s) containing the plan infor-
mation sent or given to newly eligible
participants pursuant to paragraph
(b)(1)(i) of this section, if documents
containing updating information would
obscure the readability of the plan in-
formation.

(2) The registrant shall deliver or
cause to be delivered with the docu-
ment(s) containing the information re-
quired by Part I of Form S–8, to each
employee to whom such information is
sent or given, a copy of any one of the
following:

(i) The registrant’s annual report to
security holders containing the infor-

mation required by Rule 14a–3(b)
(§ 240.14a–3(b) of this chapter) under the
Securities Exchange Act of 1934
(Exchange Act) for its latest fiscal year;

(ii) The registrant’s annual report on
Form 10–K and Form 10–KSB (§ 249.310
of this chapter), U5S (§ 259.5s of this
chapter), 20–F (§ 249.220f of this chapter)
or, in the case of registrants described
in General Instruction A.(2) of Form
40–F, 40–F (§ 249.240f of this chapter) for
its latest fiscal year;

(iii) The latest prospectus filed pur-
suant to Rule 424(b) (§ 230.424(b) of this
chapter) under the Act that contains
audited financial statements for the
registrant’s latest fiscal year, Provided
that the financial statements are not
incorporated by reference from another
filing, and Provided further that such
prospectus contains substantially the
information required by Rule 14a–3(b)
or the registration statement was on
Form SB–2 (§ 239.28 of this chapter) or
F–1 (§ 239.31 of this chapter); or

(iv) The registrant’s effective Ex-
change Act registration statement on
Form 10 and Form 10–SB (§ 249.210 of
this chapter), 20–F or, in the case of
registrants described in General In-
struction A.(2) of Form 40–F, 40–F con-
taining audited financial statements
for the registrant’s latest fiscal year.

Instructions. 1. If a registrant has previously
sent or given an employee a copy of any doc-
ument specified in clauses (i)–(iv) of para-
graph (b)(2) for the latest fiscal year, it need
not be re-delivered, but the registrant shall
furnish promptly, without charge, a copy of
such document upon written or oral request
of the employee.

2. If the latest fiscal year of the registrant
has ended within 120 days (or 190 days with
respect to foreign private issuers) prior to
the delivery of the documents containing the
information specified by Part I of Form S–8,
the registrant may deliver a document con-
taining financial statements for the fiscal
year preceding the last fiscal year, Provided
that within the 120 or 190 day period a docu-
ment containing financial statements for the
latest fiscal year is furnished to each em-
ployee.

(3) The registrant shall deliver or
cause to be delivered promptly, with-
out charge, to each employee to whom
information is required to be delivered,
upon written or oral request, a copy of
the information that has been incor-
porated by reference pursuant to Item
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3 of Form S–8 (not including exhibits to
the information that is incorporated by
reference unless such exhibits are spe-
cifically incorporated by reference into
the information that the registration
statement incorporates).

(4) Where interests in a plan are reg-
istered, the registrant shall deliver or
cause to be delivered promptly, with-
out charge, to each employee to whom
information is required to be delivered,
upon written or oral request, a copy of
the then latest annual report of the
plan filed pursuant to Section 15(d) of
the Exchange Act, whether on Form 11–
K (§ 249.311 of this chapter) or included
as part of the registrant’s annual re-
port on Form 10–K and Form 10–KSB.

(5) The registrant shall deliver or
cause to be delivered to all employees
participating in a stock option plan or
plan fund that invests in registrant se-
curities (and other plan participants
who request such information orally or
in writing) who do not otherwise re-
ceive such material, copies of all re-
ports, proxy statements and other com-
munications distributed to its security
holders generally, provided that such
material is sent or delivered no later
than the time it is sent to security
holders.

(c) As used in this Rule, the term em-
ployee benefit plan is defined in Rule 405
of Regulation C (§ 230.405 of this chap-
ter) and the term employee is defined in
General Instruction A.1 of Form S–8.

[55 FR 23923, June 13, 1990, as amended at 57
FR 10614, Mar. 27, 1992]

§ 230.429 Prospectus relating to sev-
eral registration statements.

(a) Where a registrant has filed two
or more registration statements, it
may file a single prospectus in the lat-
est registration statement in order to
satisfy the requirements of the Act and
the rules and regulations thereunder
for that offering and any other offer-
ing(s) registered on the earlier reg-
istration statement(s). The combined
prospectus in the latest registration
statement must include all of the in-
formation that currently would be re-
quired in a prospectus relating to all
offering(s) that it covers. The com-
bined prospectus may be filed as part of
the initial filing of the latest registra-
tion statement, in a pre-effective

amendment to it or in a post-effective
amendment to it.

(b) Where a registrant relies on para-
graph (a) of this section, the registra-
tion statement containing the com-
bined prospectus shall act, upon effec-
tiveness, as a post-effective amend-
ment to any earlier registration state-
ment whose prospectus has been com-
bined in the latest registration state-
ment. The registrant must identify any
earlier registration statement to which
the combined prospectus relates by set-
ting forth the Commission file number
at the bottom of the facing page of the
latest registration statement.

[66 FR 8896, Feb. 5, 2001]

§ 230.430 Prospectus for use prior to
effective date.

(a) A form of prospectus filed as a
part of the registration statement shall
be deemed to meet the requirements of
section 10 of the Act for the purpose of
section 5(b)(1) thereof prior to the ef-
fective date of the registration state-
ment, provided such form of prospectus
contains substantially the information
required by the Act and the rules and
regulations thereunder to be included
in a prospectus meeting the require-
ments of section 10(a) of the Act for the
securities being registered, or contains
substantially that information except
for the omission of information with
respect to the offering price, under-
writing discounts or commissions, dis-
counts or commissions to dealers,
amount of proceeds, conversion rates,
call prices, or other matters dependent
upon the offering price. Every such
form of prospectus shall be deemed to
have been filed as a part of the reg-
istration statement for the purpose of
section 7 of the Act.

(b) A form of prospectus filed as part
of a registration statement on Form N–
1A (§ 239.15A and § 274.11A of this chap-
ter), Form N–2 (§ 239.14 and § 274.11a–1 of
this chapter), Form N–3 (§ 239.17a and
§ 274.11b of this chapter), or Form N–4
(§ 239.17b and § 274.11c of this chapter)
shall be deemed to meet the require-
ments of Section 10 of the Act for the
purpose of Section 5(b)(1) thereof prior
to the effective date of the registration
statement, provided that:
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(1) Such form of prospectus meets the
requirements of paragraph (a) of this
section; and

(2) Such registration statement con-
tains a form of Statement of Addi-
tional Information that is made avail-
able to persons receiving such pro-
spectus upon written or oral request,
and without charge, unless the form of
prospectus contains the information
otherwise required to be disclosed in
the form of Statement of Additional
Information. Every such form of pro-
spectus shall be deemed to have been
filed as part of the registration state-
ment for the purpose of section 7 of the
Act.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11440, Mar. 16, 1982, as amended at 57
FR 56834, Dec. 1, 1992]

§ 230.430A Prospectus in a registration
statement at the time of effective-
ness.

(a) The form of prospectus filed as
part of a registration statement that is
declared effective may omit informa-
tion with respect to the public offering
price, underwriting syndicate (includ-
ing any material relationships between
the registrant and underwriters not
named therein), underwriting discounts
or commissions, discounts or commis-
sions to dealers, amount of proceeds,
conversion rates, call prices and other
items dependent upon the offering
price, delivery dates, and terms of the
securities dependent upon the offering
date; and such form of prospectus need
not contain such information in order
for the registration statement to meet
the requirements of Section 7 of the
Securities Act (15 U.S.C. 77g) for the
purposes of Section 5 thereof (15 U.S.C.
77e), Provided, That:

(1) The securities to be registered are
offered for cash;

(2) The registrant furnishes the un-
dertakings required by Item 512(i) of
Regulation S–K (§ 229.512(i) of this
chapter); and

(3) The information ommitted in reli-
ance upon paragraph (a) from the form
of prospectus filed as part of a registra-
tion statement that is declared effec-
tive is contained in a form of pro-
spectus filed with the Commission pur-
suant to Rule 424(b) or Rule 497(h)
under the Securities Act (§§ 230.424(b) or
230.497(h) of this chapter); except that
if such form of prospectus is not so
filed by the later of fifteen business
days after the effective date of the reg-
istration statement or fifteen business
days after the effectiveness of a post-
effective amendment thereto that con-
tains a form of prospectus, or trans-
mitted by a means reasonably cal-
culated to result in filing with the
Commission by that date, the informa-
tion omitted in reliance upon para-
graph (a) must be contained in an effec-
tive post-effective amendment to the
registration statement.

Instruction to Paragraph (a): A decrease in the
volume of securities offered or change in the
bona fide estimate of the maximum offering
price range from that indicated in the form
of prospectus filed as part of a registration
statement that is declared effective may be
disclosed in the form of prospectus filed with
the Commission pursuant to § 230.424(b) or
§ 230.497(h) under the Securities Act so long
as the decrease in the volume or change in
the price range would not materially change
the disclosure contained in the registration
statement at effectiveness. Notwithstanding
the foregoing, any increase or decrease in
volume (if the total dollar value of securities
offered would not exceed that which was reg-
istered) and any deviation from the low or
high end of the range may be reflected in the
form of prospectus filed with the Commis-
sion pursuant to Rule 424(b)(1) (§ 230.424(b)(1))
or Rule 497(h) (§ 230.497(h)) if, in the aggre-
gate, the changes in volume and price rep-
resent no more than a 20% change in the
maximum aggregate offering price set forth
in the ‘‘Calculation of Registration Fee’’
table in the effective registration statement.

(b) The information omitted in reli-
ance upon paragraph (a) from the form
of prospectus filed as part of an effec-
tive registration statement, and con-
tained in the form of prospectus filed
with the Commission pursuant to Rule

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00533 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



534

17 CFR Ch. II (4–1–01 Edition)§ 230.431

424(b) or Rule 497(h) under the Securi-
ties Act (§§ 230.424(b) or 230.497(h) of
this chapter), shall be deemed to be a
part of the registration statement as of
the time it was declared effective.

(c) When used prior to determination
of the offering price of the securities, a
form of prospectus relating to the secu-
rities offered pursuant to a registration
statement that is declared effective
with information omitted from the
form of prospectus filed as part of such
effective registration statement in reli-
ance upon this Rule 430A need not con-
tain information omitted pursuant to
paragraph (a), in order to meet the re-
quirements of Section 10 of the Securi-
ties Act (15 U.S.C. 77j) for the purpose
of section 5(b)(1) (15 U.S.C. 77e(b)(1))
thereof. This provision shall not limit
the information required to be con-
tained in a form of prospectus meeting
the requirements of section 10(a) of the
Act for the purposes of section 5(b)(2)
thereof or exception (a) of Section 2(10)
(15 U.S.C. 77b(10)) thereof.

(d) This rule shall not apply to reg-
istration statements for securities to
be offered by competitive bidding.

(e) In the case of a registration state-
ment filed on Form N–1A (§ 239.15A and
§ 274.11A of this chapter), Form N–2
(§ 239.14 and § 274.11a–1 of this chapter),
Form N–3 (§ 239.17a and § 274.11b of this
chapter), or Form N–4 (§ 239.17b and
§ 274.11c of this chapter), the references
to ‘‘form of prospectus’’ in paragraphs
(a) and (b) of this section and the ac-
companying Note shall be deemed also
to refer to the form of Statement of
Additional Information filed as part of
such a registration statement.

NOTE: If information is omitted in reliance
upon paragraph (a) from the form of pro-
spectus filed as part of an effective registra-
tion statement, or effective post-effective
amendment thereto, the registrant must as-
certain promptly whether a form of pro-
spectus transmitted for filing under Rule
424(b) of Rule 497(h) under the Securities Act
actually was received for filing by the Com-
mission and, in the event that it was not,
promptly file such prospectus.

[52 FR 21261, June 5, 1987, as amended at 56
FR 48103, Sept. 24, 1991; 57 FR 48976, Oct. 29,
1992; 57 FR 56834, Dec. 1, 1992; 60 FR 26616,
May 17, 1995]

§ 230.431 Summary prospectuses.

(a) A summary prospectus prepared
and filed (except a summary prospectus
filed by an open-end management in-
vestment company registered under
the Investment Company Act of 1940)
as part of a registration statement in
accordance with this section shall be
deemed to be a prospectus permitted
under section 10(b) of the Act (15 U.S.C.
77j(b)) for the purposes of section
5(b)(1) of the Act (15 U.S.C. 77e(b)(1)) if
the form used for registration of the se-
curities to be offered provides for the
use of a summary prospectus and the
following conditions are met:

(1)(i) The registrant is organized
under the laws of the United States or
any State or Territory or the District
of Columbia and has its principal busi-
ness operations in the United States or
its territories; or

(ii) The registrant is a foreign private
issuer eligible to use Form F–2 (§ 239.32
of this chapter);

(2) The registrant has a class of secu-
rities registered pursuant to section
12(b) of the Securities Exchange Act of
1934 or has a class of equity securities
registered pursuant to section 12(g) of
that Act or is required to file reports
pursuant to section 15(d) of that Act;

(3) The registrant: (i) Has been sub-
ject to the requirements of section 12
or 15(d) of the Securities Exchange Act
of 1934 and has filed all the material re-
quired to be filed pursuant to sections
13, 14 or 15(d) of that Act for a period of
at least thirty-six calendar months im-
mediately preceding the filing of the
registration statement; and (ii) has
filed in a timely manner all reports re-
quired to be filed during the twelve cal-
endar months and any portion of a
month immediately preceding the fil-
ing of the registration statement and,
if the registrant has used (during the
twelve calendar months and any por-
tion of a month immediately preceding
the filing of the registration state-
ment) Rule 12b–25(b) under the Securi-
ties Exchange Act of 1934 (§ 240.12b–25 of
this chapter) with respect to a report
or portion of a report, that report or
portion thereof has actually been filed
within the time period prescribed by
that Rule; and

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00534 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



535

Securities and Exchange Commission § 230.431

(4) Neither the registrant nor any of
its consolidated or unconsolidated sub-
sidiaries has, since the end of its last
fiscal year for which certified financial
statements of the registrant and its
consolidated subsidiaries were included
in a report filed pursuant to section
13(a) or 15(d) of the Securities Ex-
change Act of 1934: (i) failed to pay any
dividend or sinking fund installment
on preferred stock; or (ii) defaulted on
any installment or installments on in-
debtedness for borrowed money, or on
any rental on one or more long term
leases, which defaults in the aggregate
are material to the financial position
of the registrant and its consolidated
and unconsolidated subsidiaries, taken
as a whole.

(b) A summary prospectus shall con-
tain the information specified in the
instructions as to summary
prospectuses in the form used for reg-
istration of the securities to be offered.
Such prospectus may include any other
information the substance of which is
contained in the registration state-
ment except as otherwise specifically
provided in the instructions as to sum-
mary prospectuses in the form used for
registration. It shall not include any
information the substance of which is
not contained in the registration state-
ment except that a summary pro-
spectus may contain any information
specified in Rule 134(a) (§ 230.134(a)). No
reference need be made to inapplicable
terms and negative answers to any
item of the form may be omitted.

(c) All information included in a
summary prospectus, other than the
statement required by paragraph (e) of
this section, may be expressed in such
condensed or summarized form as may
be appropriate in the light of the cir-
cumstances under which the prospectus
is to be used. The information need not
follow the numerical sequence of the
items of the form used for registration.

Every summary prospectus shall be
dated approximately as of the date of
its first use.

(d) When used prior to the effective
date of the registration statement, a
summary prospectus shall be captioned
a ‘‘Preliminary Summary Prospectus’’
and shall comply with the applicable
requirements relating to a preliminary
prospectus.

(e) A statement to the following ef-
fect shall be prominently set forth in
conspicuous print at the beginning or
at the end of every summary pro-
spectus:

‘‘Copies of a more complete prospectus may
be obtained from’’ (Insert name(s), ad-
dress(es) and telephone number(s)).

Copies of a summary prospectus filed
with the Commission pursuant to para-
graph (g) of this section may omit the
names of persons from whom the com-
plete prospectus may be obtained.

(f) Any summary prospectus pub-
lished in a newspaper, magazine or
other periodical need only be set in
type at least as large as 7 point modern
type. Nothing in this rule shall prevent
the use of reprints of a summary pro-
spectus published in a newspaper, mag-
azine, or other periodical, if such re-
prints are clearly legible.

(g) Eight copies of every proposed
summary prospectus shall be filed as a
part of the registration statement, or
as an amendment thereto, at least 5
days (exclusive of Saturdays, Sundays
and holidays) prior to the use thereof,
or prior to the release for publication
by any newspaper, magazine or other
person, whichever is earlier. The Com-
mission may, however, in its discre-
tion, authorize such use or publication
prior to the expiration of the 5-day pe-
riod upon a written request for such
authorization. Within 7 days after the
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first use or publication thereof, 5 addi-
tional copies shall be filed in the exact
form in which it was used or published.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37; secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat.
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13,
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1,
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565–568, 569, 570–574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; secs. 8 30, 31(c), 38(a), 54 Stat. 803, 836,
838, 841; 74 Stat. 201; 84 Stat. 1415; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d),
78w(a), 80a–8, 80a–29, 80a–30(c), 80a–37(a))

[47 FR 11440, Mar. 16, 1982, as amended at 47
FR 54770, Dec. 6, 1982; 63 FR 13984, Mar. 23,
1998]

§ 230.432 Additional information re-
quired to be included in
prospectuses relating to tender of-
fers.

Notwithstanding the provisions of
any form for the registration of securi-
ties under the Act, any prospectus re-
lating to securities to be offered in
connection with a tender offer for, or a
request or invitation for tenders of, se-
curities subject to either § 240.13e–4 or
section 14(d) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78n(d))
must include the information required
by § 240.13e–4(d)(1) or § 240.14d–6(d)(1) of
this chapter, as applicable, in all ten-
der offers, requests or invitations that
are published, sent or given to security
holders.

[64 FR 61451, Nov. 10, 1999]

§ 230.434 Prospectus delivery require-
ments in firm commitment under-
written offerings of securities for
cash.

(a) Where securities are offered for
cash in a firm commitment under-
written offering or investment grade
debt securities are offered for cash on
an agency basis under a medium term
note program, and such securities are
neither asset-backed securities nor
structured securities, and the condi-
tions described in paragraph (b) or
paragraph (c) of this section are satis-
fied, then:

(1) The prospectus subject to comple-
tion and the term sheet described in
paragraph (b) of this section, taken to-
gether, and the prospectus subject to
completion and the abbreviated term
sheet described in paragraph (c) of this
section, taken together, shall con-
stitute prospectuses that meet the re-
quirements of section 10(a) of the Act
(15 U.S.C. 77j(a)) for purposes of section
5(b)(2) of the Act (15 U.S.C. 77e(b)(2))
and section 2(10(a) of the Act (15 U.S.C.
77b(10)(a)); and

(2) The section 10(a) prospectus de-
scribed in paragraph (a)(1) of this sec-
tion shall have:

(i) Been sent or given prior to or at
the same time that a confirmation is
sent or given for purposes of section
2(10)(a) of the Act; and

(ii) Accompanied or preceded the
transmission of the securities for pur-
pose of sale or for delivery after sale
for purposes of Section 5(b)(2) of the
Act.

(b) With respect to offerings of secu-
rities that are registered on a form
other than Form S–3 or Form F–3
(§ 239.13 or § 239.33 of this chapter), and
with respect to offerings of securities
by only those investment companies
registered under the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–1 et seq.)
that register their securities on Form
N–2 (§ 274.11a–1 of this chapter) or Form
S–6 (§ 239.16 of this chapter), the fol-
lowing conditions are satisfied:

(1) A prospectus subject to comple-
tion and any term sheet described in
paragraph (b)(3) of this section, to-
gether or separately, are sent or given
prior to or at the same time with the
confirmation;
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(2) Such prospectus subject to com-
pletion and term sheet, together, are
not materially different from the pro-
spectus in the registration statement
at the time of its effectiveness or an ef-
fective post-effective amendment
thereto (including, in both, instances,
information deemed to be a part of the
registration statement at the time of
effectiveness pursuant to Rule 430A(b)
(§ 230.430A(b)); and

(3) A term sheet under this paragraph
(b) shall set forth all information ma-
terial to investors with respect to the
offering that is not disclosed in the
prospectus subject to completion or the
confirmation.

(c) With respect to offerings of secu-
rities registered on Form S–3 or Form
F–3 (§ 239.13 or § 239.33 of this chapter),
the following conditions are satisfied.

(1) A prospectus subject to comple-
tion and the abbreviated term sheet de-
scribed in paragraph (c)(3) of this sec-
tion, together or separately, are sent
or given prior to or at the same time
with the confirmation;

(2) A form of prospectus that:
(i) Discloses information previously

omitted from the prospectus filed as
part of an effective registration state-
ment in reliance upon Rule 430A
(§ 230.430A), to the extend not set forth
in the abbreviated term sheet (as de-
scribed in paragraph (c)(3) of this sec-
tion), shall be filed pursuant to Rule
424(b) (§ 230.424(b)) on or prior to the
date on which a confirmation is sent or
given; or

(ii) Discloses the public offering
price, description of securities, to the
extent not set forth in the abbreviated
term sheet (as described in paragraph
(c)(3) of this section), and specific
method of distribution or similar mat-
ters shall be filed pursuant to Rule
424(b) (§ 230.424(b)) on or prior to the
date on which a conformation is sent
or given; and

(3) The abbreviated term sheet under
this paragraph (c) shall set forth, if not
previously disclosed in the prospectus
subject to completion or the reg-
istrant’s Exchange Act filings incor-
porated by reference into the pro-
spectus:

(i) The description of securities re-
quired by Item 202 of Regulations S–K
(§ 229.202 of this chapter) or by Items 9,

10 and 12 of Form 20–F (§ 249.220f of this
chapter) as applicable, or a fair and ac-
curate summary thereof; and

(ii) All material changes to the reg-
istrant’s affairs required to be dis-
closed pursuant to ‘‘Item 11 of Form S–
3 or Item 5 of Form F–3 (§ 239.13 or
§ 239.33 of this chapter)’’, as applicable.

(d) Except in the case of offerings
pursuant to Rule 415(a)(1)(x),
(§ 230.415(a)(1)(x), the information con-
tained in any term sheet or abbre-
viated term sheet described under this
section shall be deemed to be a part of
the registration statement as of the
time such registration statement was
declared effective. In the case of offer-
ings pursuant to Rule 415(a)(1)(x)
(§ 230.415(a)(1)(x)), the information con-
tained in any term sheet or abbre-
viated term sheet described under this
section shall be deemed to be a part of
the registration statement as of the
time such information is filed with the
Commission.

Instruction: With respect to the obligation to
file any form of prospectus, term sheet, or
abbreviated term sheet used in reliance on
this section, see Rule 424(b) (§ 230.424(b)) or
Rule 497(h) (§ 230.497(h)).

(e) Any term sheet or abbreviated
term sheet described under this section
shall, in the top center of the cover
page thereof, state that such document
is a supplement to a prospectus and
identify that prospectus by issuer
name and date; clearly identify that
such document is a term sheet or ab-
breviated term sheet used in reliance
on Rule 434; set forth the approximate
date of first use of such document; and
clearly identify the documents that,
when taken together, constitute the
Section 10(a) prospectus.

(f) For purposes of this section, asset-
backed securities shall mean asset-
backed securities as defined in General
Instruction 1.B.5. of Form S–3 (§ 239.13
of this chapter).

(g) For purposes of this section, pro-
spectus subject to completion shall mean
any prospectus that is either a prelimi-
nary prospectus used in reliance on
Rule 430 (§ 230.430), a prospectus omit-
ting information in reliance upon Rule
430A (§ 230.430A), or a prospectus omit-
ting information that is not yet known
concerning a delayed offering pursuant
to Rule 415(a)(i)(x) (§ 230.415(a)(1)(x))
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that is contained in a registration
statement at the time of effectiveness
or as subsequently revised.

(h) For purposes of this section, struc-
tured securities shall mean securities
whose cash flow characteristics depend
upon one or more indices or that have
embedded forwards or options or secu-
rities where an investor’s investment
return and the issuer’s payment obliga-
tions are contingent on, or highly sen-
sitive to, changes in the value of under-
lying assets, indices, interest rates or
cash flows.

(i) For purposes of this section, in-
vestment grade securities shall mean in-
vestment grade securities as defined in
General Instruction I.B.2. of Form S–3
or Form F–3 (§ 239.13 or § 239.33 of this
chapter).

(j) For the purposes of this section, a
firm commitment underwritten offer-
ing shall include a firm commitment
underwritten offering of securities by a
closed-end company or by a unit in-
vestment trust registered under the In-
vestment Company Act of 1940.

[60 FR 26616, May 17, 1995, as amended at 64
FR 53909, Oct. 5, 1999]

WRITTEN CONSENTS

§ 230.436 Consents required in special
cases.

(a) If any portion of the report or
opinion of an expert or counsel is
quoted or summarized as such in the
registration statement or in a pro-
spectus, the written consent of the ex-
pert or counsel shall be filed as an ex-
hibit to the registration statement and
shall expressly state that the expert or
counsel consents to such quotation or
summarization.

(b) If it is stated that any informa-
tion contained in the registration
statement has been reviewed or passed
upon by any persons and that such in-
formation is set forth in the registra-
tion statement upon the authority of
or in reliance upon such persons as ex-
perts, the written consents of such per-
sons shall be filed as exhibits to the
registration statement.

(c) Notwithstanding the provisions of
paragraph (b) of this section, a report
on unaudited interim financial infor-
mation (as defined in paragraph (d) of
this section) by an independent ac-

countant who has conducted a review
of such interim financial information
shall not be considered a part of a reg-
istration statement prepared or cer-
tified by an accountant or a report pre-
pared or certified by an accountant
within the meaning of sections 7 and 11
of the Act.

(d) The term report on unaudited in-
terim financial information shall mean a
report which consists of the following:

(1) A statement that the review of in-
terim financial information was made
in accordance with established profes-
sional standards for such reviews;

(2) An identification of the interim
financial information reviewed;

(3) A description of the procedures for
a review of interim financial informa-
tion;

(4) A statement that a review of in-
terim financial information is substan-
tially less in scope than an examina-
tion in accordance with generally ac-
cepted auditing standards, the objec-
tive of which is an expression of opin-
ion regarding the financial statements
taken as a whole, and, accordingly, no
such opinion is expressed; and

(5) A statement about whether the
accountant is aware of any material
modifications that should be made to
the accompanying financial informa-
tion so that it conforms with generally
accepted accounting principles.

(e) Where a counsel is named as hav-
ing acted for the underwriters or sell-
ing security holders, no consent will be
required by reason of his being named
as having acted in such capacity.

(f) Where the opinion of one counsel
relies upon the opinion of another
counsel, the consent of the counsel
whose prepared opinion is relied upon
need not be furnished.

(g)(1) Notwithstanding the provisions
of paragraphs (a) and (b) of this sec-
tion, the security rating assigned to a
class of debt securities, a class of con-
vertible debt securities, or a class of
preferred stock by a nationally recog-
nized statistical rating organization, or
with respect to registration statements
on Form F–9 (§ 239.39 of this chapter) by
any other rating organization specified
in the Instruction to paragraph (a)(2) of
General Instruction I of Form F–9,
shall not be considered a part of the
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registration statement prepared or cer-
tified by a person within the meaning
of sections 7 and 11 of the Act.

(2) For the purpose of paragraph
(g)(1) of this section, the term nation-
ally recognized statistical rating organiza-
tion shall have the same meaning as
used in Rule 15c3–1(c)(2)(vi)(F) (17 CFR
240.15c3–1 (c)(2)(vi)(F)).

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11441, Mar. 16, 1982, as amended at 58
FR 62030, Nov. 23, 1993]

§ 230.437 Application to dispense with
consent.

An application to the Commission to
dispense with any written consent of
an expert pursuant to section 7 of the
act shall be made by the registrant and
shall be supported by an affidavit or af-
fidavits establishing that the obtaining
of such consent is impracticable or in-
volves undue hardship on the reg-
istrant. Such application shall be filed
and the consent of the Commission
shall be obtained prior to the effective
date of the registration statement.

[Reg. C, 12 FR 4074, June 24, 1947]

§ 230.438 Consents of persons about to
become directors.

If any person who has not signed the
registration statement is named there-
in as about to become a director, the
written consent of such person shall be
filed with the registration statement.
Any such consent, however, may be
omitted if there is filed with the reg-
istration statement a statement by the
registrant, supported by an affidavit or
affidavits, setting forth the reasons for
such omission and establishing that
the obtaining of such consent is im-

practicable or involves undue hardship
on the registrant.

[Reg. C, 12 FR 4074, June 24, 1947]

§ 230.439 Consent to use of material in-
corporated by reference.

(a) If the Act or the rules and regula-
tions of the Commission require the fil-
ing of a written consent to the use of
any material in connection with the
registration statement, such consent
shall be filed as an exhibit to the reg-
istration statement even though the
material is incorporated therein by ref-
erence. Where the filing of a written
consent is required with respect to ma-
terial incorporated in the registration
statement by reference, which is to be
filed subsequent to the effective date of
the registration statement, such con-
sent shall be filed as an amendment to
the registration statement no later
than the date on which such material
is filed with the Commission, unless ex-
press consent to incorporation by ref-
erence is contained in the material to
be incorporated by reference.

(b) Notwithstanding paragraph (a) of
this section, any required consent may
be incorporated by reference into a reg-
istration statement filed pursuant to
Rule 462(b) under the Act (§ 230.462(b))
from a previously filed registration
statement relating to that offering,
provided that, the consent contained in
the previously filed registration state-
ment expressly provides for such incor-
poration.

[47 FR 11441, Mar. 16, 1982, as amended at 60
FR 26615, 26617, May 17, 1995]

§ § 230.445–230.447 [Reserved]

FILINGS; FEES; EFFECTIVE DATE

§ 230.455 Place of filing.
All registration statements and other

papers filed with the Commission shall
be filed at its principal office, except
for statements of Form SB–1 (§ 239.9 of
this chapter) and Form SB–2 (§ 239.10 of
this chapter). Registration statements
on Form SB–1 or SB–2 may be filed
with the Commission either at its prin-
cipal office or at the Commission’s re-
gional or district offices as specified in
General Instruction A to each of those
forms, except that registration state-
ments and post-effective amendments
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thereto on such forms that are filed
pursuant to Rule 462(b) (§ 230.462(b)) and
Rule 110(d) (§ 230.110(d)) shall be filed at
the Commission’s principal office. Such
material may be filed by delivery to
the Commission through the mails or
otherwise; provided, however, that only
registration statements and post-effec-
tive amendments thereto filed pursu-
ant to Rule 462(b) (§ 230.462(b)) and Rule
110(d) (§ 230.110(d)) may be filed by
means of facsimile transmission.

[58 FR 65542, Dec. 15, 1993, as amended at 60
FR 26617, May 17, 1995]

§ 230.456 Date of filing.
The date on which any papers are ac-

tually received by the Commission
shall be the date of filing thereof, if all
the requirements of the act and the
rules with respect to such filing have
been complied with and the required
fee paid. The failure to pay an insig-
nificant amount of the required fee at
the time of filing, as the result of a
bona fide error, shall not be deemed to
affect the date of filing.

[16 FR 8737, Aug. 29, 1951]

§ 230.457 Computation of fee.
(a) If a filing fee based on a bona fide

estimate of the maximum offering
price, computed in accordance with
this rule where applicable, has been
paid, no additional filing fee shall be
required as a result of changes in the
proposed offering price. If the number
of shares or other units of securities, or
the principal amount of debt securities
to be offered is increased by an amend-
ment filed prior to the effective date of
the registration statement, an addi-
tional filing fee, computed on the basis
of the offering price of the additional
securities, shall be paid. There will be
no refund once the statement is filed.

(b) A required fee shall be reduced in
an amount equal to any fee paid with
respect to such transaction pursuant to
sections 13(e) and 14(g) of the Securi-
ties Exchange Act of 1934 or any appli-
cable provision of this section; the fee
requirements under sections 13(e) and
14(g) shall be reduced in an amount
equal to the fee paid the Commission
with respect to a transaction under
this section. No part of a filing fee is
refundable.

(c) Where securities are to be offered
at prices computed upon the basis of
fluctuating market prices, the registra-
tion fee is to be calculated upon the
basis of the price of securities of the
same class, as follows: either the aver-
age of the high and low prices reported
in the consolidated reporting system
(for exchange traded securities and last
sale reported over-the-counter securi-
ties) or the average of the bid and
asked price (for other over-the-counter
securities) as of a specified date within
5 business days prior to the date of fil-
ing the registration statement.

(d) Where securities are to be offered
at varying prices based upon fluc-
tuating values of underlying assets, the
registration fee is to be calculated
upon the basis of the market value of
such assets as of a specified date within
fifteen days prior to the date of filing,
in accordance with the method to be
used in calculating the daily offering
price.

(e) Where securities are to be offered
to existing security holders and the
portion, if any, not taken by such secu-
rity holders is to be reoffered to the
general public, the registration fee is
to be calculated upon the basis of the
proposed offering price to such security
holders or the proposed reoffering price
to the general public, whichever is
higher.

(f) Where securities are to be offered
in exchange for other securities (except
where such exchange results from the
exercise of a conversion privilege) or in
a reclassification or recapitalization
which involves the substitution of a se-
curity for another security, a merger, a
consolidation, or a similar plan of ac-
quisition, the registration fee is to be
calculated as follows:

(1) Upon the basis of the market
value of the securities to be received
by the registrant or canceled in the ex-
change or transaction as established by
the price of securities of the same
class, as determined in accordance with
paragraph (c) of this section.

(2) If there is no market for the secu-
rities to be received by the registrant
or cancelled in the exchange or trans-
action, the book value of such securi-
ties computed as of the latest prac-
ticable date prior to the date of filing
the registration statement shall be
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used, unless the issuer of such securi-
ties is in bankruptcy or receivership,
or has an accumulated capital deficit,
in which case one-third of the principal
amount, par value or stated value of
such securities shall be used.

(3) If any cash is to be received by the
registrant in connection with the ex-
change or transaction, the amount
thereof shall be added to the value of
the securities to be received by the reg-
istrant or cancelled as computed in ac-
cordance with (e) (1) or (2) of this sec-
tion. If any cash is to be paid by the
registrant in connection with the ex-
change or transaction, the amount
thereof shall be deducted from the
value of the securities to be received
by the registrant in exchange as com-
puted in accordance with (e) (1) or (2) of
this section.

(4) Securities to be offered directly or
indirectly for certificates of deposit
shall be deemed to be offered for the se-
curities represented by the certificates
of deposit.

(5) If a filing fee is paid under this
paragraph for the registration of an of-
fering and the registration statement
also covers the resale of such securi-
ties, no additional filing fee is required
to be paid for the resale transaction.

(g) Where securities are to be offered
pursuant to warrants or other rights to
purchase such securities and the hold-
ers of such warrants or rights may be
deemed to be underwriters, as defined
in section 2(11) of the Act, with respect
to the warrants or rights or the securi-
ties subject thereto, the registration
fee is to be calculated upon the basis of
the price at which the warrants or
rights or securities subject thereto are
to be offered to the public. If such of-
fering price cannot be determined at
the time of filing the registration
statement, the registration fee is to be
calculated upon the basis of the high-
est of the following: (1) the price at
which the warrants or rights may be
exercised, if known at the time of fil-
ing the registration statement; (2) the
offering price of securities of the same
class included in the registration state-
ment; or (3) the price of securities of
the same class, as determined in ac-
cordance with paragraph (c) of this sec-
tion. If the fee is to be calculated upon
the basis of the price at which the war-

rants or rights may be exercised and
they are exercisable over a period of
time at progressively higher prices, the
fee shall be calculated on the basis of
the highest price at which they may be
exercised. If the warrants or rights are
to be registered for distribution in the
same registration statement as the se-
curities to be offered pursuant thereto,
no separate registration fee shall be re-
quired.

(h)(1) Where securities are to be of-
fered pursuant to an employee benefit
plan, the aggregate offering price and
the amount of the registration fee shall
be computed with respect to the max-
imum number of the registrant’s secu-
rities issuable under the plan that are
covered by the registration statement.
If the offering price is not known, the
fee shall be computed upon the basis of
the price of securities of the same
class, as determined in accordance with
paragraph (c) of this section. In the
case of an employee stock option plan,
the aggregate offering price and the fee
shall be computed upon the basis of the
price at which the options may be exer-
cised, or, if such price is not known,
upon the basis of the price of securities
of the same class, as determined in ac-
cordance with paragraph (c) of this sec-
tion. If there is no market for the secu-
rities to be offered, the book value of
such securities computed as of the lat-
est practicable date prior to the date of
filing the registration statement shall
be used.

(2) If the registration statement reg-
isters securities of the registrant and
also registers interests in the plan con-
stituting separate securities, no sepa-
rate fee is required with respect to the
plan interests.

(3) Where a registration statement
includes securities to be offered pursu-
ant to an employee benefit plan and
covers the resale of the same securi-
ties, no additional filing fee shall be
paid with respect to the securities to
be offered for resale. A filing fee deter-
mined in accordance with paragraph (c)
of this section shall be paid with re-
spect to any additional securities to be
offered for resale.

(i) Where convertible securities and
the securities into which conversion is
offered are registered at the same time,
the registration fee is to be calculated
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on the basis of the proposed offering
price of the convertible securities
alone, except that if any additional
consideration is to be received in con-
nection with the exercise of the conver-
sion privilege the maximum amount
which may be received shall be added
to the proposed offering price of the
convertible securities.

(j) Where securities are sold prior to
the registration thereof and are subse-
quently registered for the purpose of
making an offer of rescission of such
sale or sales, the registration fee is to
be calculated on the basis of the
amount at which such securities were
sold, except that where securities re-
purchased pursuant to such offer of re-
scission are to be reoffered to the gen-
eral public at a price in excess of such
amount the registration fee is to be
calculated on the basis of the proposed
reoffering price.

(k) Notwithstanding the other provi-
sions of this rule, the proposed max-
imum aggregate offering price of De-
positary Shares evidenced by American
Depositary Receipts shall, only for the
purpose of calculating the registration
fee, be computed upon the basis of the
maximum aggregate fees or charges to
be imposed in connection with the
issuance of such receipts.

(l) Notwithstanding the other provi-
sions of this rule, the proposed max-
imum aggregate offering price of any
put or call option which is traded on an
exchange and registered by such ex-
change or a facility thereof or which is
traded over the counter shall, for the
purpose of calculating the registration
fee, be computed upon the basis of the
maximum aggregate fees or charges to
be imposed by such registrant in con-
nection with the issuance of such op-
tion.

(m) Notwithstanding the other provi-
sions of this rule, where the securities
to be registered include (1) any note,
draft, bill of exchange, or bankers’ ac-
ceptance which meets all the condi-
tions of section 3(a)(3) hereof, and (2)
any note, draft, bill of exchange or
bankers’ acceptance which has a matu-
rity at the time of issuance of not ex-
ceeding nine months exclusive of days
of grace, or any renewal thereof the
maturity date of which is likewise lim-
ited, but which otherwise does not

meet the conditions of section 3(a)(3),
the registration fee shall be calculated
by taking one-fiftieth of 1 per centum
of the maximum principal amount of
only those securities not meeting the
conditions of section 3(a)(3).

(n) Where the securities to be offered
are guarantees of other securities
which are being registered concur-
rently, no separate fee for the guaran-
tees shall be payable.

(o) Where an issuer registers an offer-
ing of securities, the registration fee
may be calculated on the basis of the
maximum aggregate offering price of
all the securities listed in the ‘‘Cal-
culation of Registration Fee’’ table.
The number of shares or units of secu-
rities need not be included in the ‘‘Cal-
culation of Registration Fee’’ Table. If
the maximum aggregate offering price
increases prior to the effective date of
the registration statement, a pre-effec-
tive amendment must be filed to in-
crease the maximum dollar value being
registered and the additional filing fee
shall be paid.

(p) Where all or a portion of the secu-
rities offered under a registration
statement remain unsold after the of-
fering’s completion or termination, or
withdrawal of the registration state-
ment, the aggregate total dollar
amount of the filing fee associated
with those unsold securities (whether
computed under § 230.457(a) or (o)) may
be offset against the total filing fee due
for a subsequent registration state-
ment or registration statements. The
subsequent registration statement(s)
must be filed within five years of the
initial filing date of the earlier reg-
istration statement, and must be filed
by the same registrant (including a
successor within the meaning of
§ 230.405), a majority-owned subsidiary
of that registrant, or a parent that
owns more than 50 percent of the reg-
istrant’s outstanding voting securities.
A note should be added to the ‘‘Cal-
culation of Registration Fee’’ table in
the subsequent registration state-
ment(s) stating the dollar amount of
the filing fee previously paid that is
offset against the currently due filing
fee, the file number of the earlier reg-
istration statement from which the fil-
ing fee is offset, and the name of the
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registrant and the initial filing date of
that earlier registration statement.

(q) Notwithstanding any other provi-
sions of this section, no filing fee is re-
quired for the registration of an inde-
terminate amount of securities to be
offered solely for market-making pur-
poses by an affiliate of the registrant.

[47 FR 11442, Mar. 16, 1982, as amended at 48
FR 12347, Mar. 24, 1983; 51 FR 2475, Jan. 17,
1986; 55 FR 23924, June 13, 1990; 57 FR 48976,
Oct. 29, 1992; 59 FR 21650, Apr. 26, 1994; 60 FR
26617, May 17, 1995; 66 FR 8896, Feb. 5, 2001]

§ 230.459 Calculation of effective date.
Saturdays, Sundays and holidays

shall be counted in computing the ef-
fective date of registration statements
under section 8(a) of the act. In the
case of statements which become effec-
tive on the twentieth day after filing,
the twentieth day shall be deemed to
begin at the expiration of nineteen pe-
riods of 24 hours each from 5:30 p.m.
eastern standard time or eastern day-
light-saving time, whichever is in ef-
fect at the principal office of the Com-
mission on the date of filing.

[Reg. C, 12 FR 4075, June 24, 1947]

§ 230.460 Distribution of preliminary
prospectus.

(a) Pursuant to the statutory re-
quirement that the Commission in rul-
ing upon requests for acceleration of
the effective date of a registration
statement shall have due regard to the
adequacy of the information respecting
the issuer theretofore available to the
public, the Commission may consider
whether the persons making the offer-
ing have taken reasonable steps to
make the information contained in the
registration statement conveniently
available to underwriters and dealers
who it is reasonably anticipated will be
invited to participate in the distribu-
tion of the security to be offered or
sold.

(b)(1) As a minimum, reasonable
steps to make the information conven-
iently available would involve the dis-
tribution, to each underwriter and
dealer who it is reasonably anticipated
will be invited to participate in the dis-
tribution of the security, a reasonable
time in advance of the anticipated ef-
fective date of the registration state-
ment, of as many copies of the pro-

posed form of preliminary prospectus
permitted by Rule 430 (§230.430) as ap-
pears to be reasonable to secure ade-
quate distribution of the preliminary
prospectus.

(2) In the case of a registration state-
ment filed by a closed-end investment
company on Form N–2 (§ 239.14 and
§ 274.11a–1 of this chapter), reasonable
steps to make information conven-
iently available would involve distribu-
tion of a sufficient number of copies of
the Statement of Additional Informa-
tion required by § 230.430(b) as it ap-
pears to be reasonable to secure their
adequate distribution either to each
underwriter or dealer who it is reason-
ably anticipated will be invited to par-
ticipate in the distribution of the secu-
rity, or to the underwriter, dealer or
other source named on the cover page
of the preliminary prospectus as being
the person investors should contact in
order to obtain the Statement of Addi-
tional Information.

(c) The granting of acceleration will
not be conditioned upon

(1) The distribution of a preliminary
prospectus in any state where such dis-
tribution would be illegal; or

(2) The distribution of a preliminary
prospectus (i) in the case of a registra-
tion statement relating solely to secu-
rities to be offered at competitive bid-
ding, provided the undertaking in Item
512(d)(1) of Regulation S–K
(§ 229.512(d)(2) of this chapter) is in-
cluded in the registration statement
and distribution of prospectuses pursu-
ant to such undertaking is made prior
to the publication or distribution of
the invitation for bids, or

(ii) In the case of a registration
statement relating to a security issued
by a face-amount certificate company
or a redeemable security issued by an
open-end management company or unit
investment trust if any other security
of the same class is currently being of-
fered or sold, pursuant to an effective
registration statement by the issuer or
by or through an underwriter, or

(iii) In the case of an offering of sub-
scription rights unless it is con-
templated that the distribution will be
made through dealers and the under-
writers intend to make the offering
during the stockholders’ subscription
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period, in which case copies of the pre-
liminary prospectus must be distrib-
uted to dealers prior to the effective
date of the registration statement in
the same fashion as is required in the
case of other offerings through under-
writers, or

(iv) In the case of a registration
statement pertaining to a security to
be offered pursuant to an exchange
offer or transaction described in Rule
145 (§ 230.145).

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11443, Mar. 16, 1982, as amended at 57
FR 56834, Dec. 1, 1992]

§ 230.461 Acceleration of effective date.
(a) Requests for acceleration of the

effective date of a registration state-
ment shall be made by the registrant
and the managing underwriters of the
proposed issue, or, if there are no man-
aging underwriters, by the principal
underwriters of the proposed issue, and
shall state the date upon which it is de-
sired that the registration statement
shall become effective. Such requests
may be made in writing or orally, pro-
vided that, if an oral request is to be
made, a letter indicating that fact and
stating that the registrant and the
managing or principal underwriters are
aware of their obligations under the
Act must accompany the registration
statement for a pre-effective amend-
ment thereto) at the time of filing with
the Commission. Written requests may
be sent to the Commission by facsimile
transmission. If, by reason of the ex-
pected arrangement in connection with
the offering, it is to be requested that
the registration statement shall be-
come effective at a particular hour of
the day, the Commission must be ad-
vised to that effect not later than the

second business day before the day
which it is desired that the registra-
tion statement shall become effective.
A person’s request for acceleration will
be considered confirmation of such per-
son’s awareness of the person’s obliga-
tions under the Act. Not later than the
time of filing the last amendment prior
to the effective date of the registration
statement, the registrant shall inform
the Commission as to whether or not
the amount of compensation to be al-
lowed or paid to the underwriters and
any other arrangements among the
registrant, the underwriters and other
broker dealers participating in the dis-
tribution, as described in the registra-
tion statement, have been reviewed to
the extent required by the National As-
sociation of Securities Dealers, Inc.
and such Association has issued a
statement expressing no objections to
the compensation and other arrange-
ments.

(b) Having due regard to the ade-
quacy of information respecting the
registrant theretofore available to the
public, to the facility with which the
nature of the securities to be reg-
istered, their relationship to the cap-
ital structure of the registrant issuer
and the rights of holders thereof can be
understood, and to the public interest
and the protection of investors, as pro-
vided in section 8(a) of the Act, it is
the general policy of the Commission,
upon request, as provided in paragraph
(a) of this section, to permit accelera-
tion of the effective date of the reg-
istration statement as soon as possible
after the filing of appropriate amend-
ments, if any. In determining the date
on which a registration statement
shall become effective, the following
are included in the situations in which
the Commission considers that the
statutory standards of section 8(a) may
not be met and may refuse to accel-
erate the effective date:

(1) Where there has not been a bona
fide effort to make the prospectus rea-
sonably concise, readable, and in com-
pliance with the plain English require-
ments of Rule 421(d) of Regulation C (17
CFR 230.421(d)) in order to facilitate an
understanding of the information in
the prospectus.

(2) Where the form of preliminary
prospectus, which has been distributed
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by the issuer or underwriter, is found
to be inaccurate or inadequate in any
material respect, until the Commission
has received satisfactory assurance
that appropriate correcting material
has been sent to all underwriters and
dealers who received such preliminary
prospectus or prospectuses in quantity
sufficient for their information and the
information of others to whom the in-
accurate or inadequate material was
sent.

(3) Where the Commission is cur-
rently making an investigation of the
issuer, a person controlling the issuer,
or one of the underwriters, if any, of
the securities to be offered, pursuant to
any of the Acts administered by the
Commission.

(4) Where one or more of the under-
writers, although firmly committed to
purchase securities covered by the reg-
istration statement, is subject to and
does not meet the financial responsi-
bility requirements of Rule 15c3–1
under the Securities Exchange Act of
1934 (§ 240.15c3–1 of this chapter). For
the purposes of this paragraph under-
writers will be deemed to be firmly
committed even though the obligation
to purchase is subject to the usual con-
ditions as to receipt of opinions of
counsel, accountants, etc., the accu-
racy of warranties or representations,
the happening of calamities or the oc-
currence of other events the deter-
mination of which is not expressed to
be in the sole or absolute discretion of
the underwriters.

(5) Where there have been trans-
actions in securities of the registrant
by persons connected with or proposed
to be connected with the offering which
may have artificially affected or may
artificially affect the market price of
the security being offered.

(6) Where the amount of compensa-
tion to be allowed or paid to the under-
writers and any other arrangements
among the registrant, the underwriters
and other broker dealers participating
in the distribution, as described in the
registration statement, if required to
be reviewed by the National Associa-
tion of Securities Dealers, Inc. (NASD),
have been reviewed by the NASD and
the NASD has not issued a statement
expressing no objections to the com-
pensation and other arrangements.

(7) Where, in the case of a significant
secondary offering at the market, the
registrant, selling security holders and
underwriters have not taken sufficient
measures to insure compliance with
Regulation M (§ § 242.100 through 242.105
of this chapter.

(c) Insurance against liabilities aris-
ing under the Act, whether the cost of
insurance is borne by the registrant,
the insured or some other person, will
not be considered a bar to acceleration,
unless the registrant is a registered in-
vestment company or a business devel-
opment company and the cost of such
insurance is borne by other than an in-
sured officer or director of the reg-
istrant. In the case of such a reg-
istrant, the Commission may refuse to
accelerate the effective date of the reg-
istration statement when the reg-
istrant is organized or administered
pursuant to any instrument (including
a contract for insurance against liabil-
ities arising under the Act) that pro-
tects or purports to protect any direc-
tor or officer of the company against
any liability to the company or its se-
curity holders to which he or she would
otherwise be subject by reason of will-
ful misfeasance, bad faith, gross neg-
ligence or reckless disregard of the du-
ties involved in the conduct of his or
her office.

[47 FR 11444, Mar. 16, 1982, as amended at 58
FR 18146, Apr. 8, 1993; 60 FR 26615, 26617, May
17, 1995; 62 FR 543, Jan. 3, 1997; 63 FR 6385,
Feb. 6, 1998]

§ 230.462 Immediate effectiveness of
certain registration statements and
post-effective amendments.

(a) A registration statement on Form
S–8 (§ 239.16b of this chapter) and a reg-
istration statement on Form S–3
(§ 239.13 of this chapter) or on Form F–
3 (§ 239.33 of this chapter) for a dividend
or interest reinvestment plan shall be-
come effective upon filing with the
Commission.

(b) A registration statement and any
post-effective amendment thereto shall
become effective upon filing with the
Commission if:

(1) The registration statement is for
registering additional securities of the
same class(es) as were included in an
earlier registration statement for the
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same offering and declared effective by
the Commission;

(2) The new registration statement is
filed prior to the time confirmations
are sent or given; and

(3) The new registration statement
registers additional securities in an
amount and at a price that together
represent no more than 20% of the
maximum aggregate offering price set
forth for each class of securities in the
‘‘Calculation of Registration Fee’’
table contained in such earlier reg-
istration statement.

(c) If the prospectus contained in a
post-effective amendment filed prior to
the time confirmations are sent or
given contains no substantive changes
from or additions to the prospectus
previously filed as part of the effective
registration statement, other than
price-related information omitted from
the registration statement in reliance
on Rule 430A of the Act (§ 230.430A),
such post-effective amendment shall
become effective upon filing with the
Commission.

(d) A post-effective amendment filed
solely to add exhibits to a registration
statement shall become effective upon
filing with the Commission.

[59 FR 21650, Apr. 26, 1994, as amended by 60
FR 26617, May 17, 1995; 62 FR 39763, July 24,
1997]

§ 230.463 Report of offering of securi-
ties and use of proceeds therefrom.

(a) Except as provided in this section,
following the effective date of the first
registration statement filed under the
Act by an issuer, the issuer or suc-
cessor issuer shall report the use of
proceeds pursuant to Item 701 of Regu-
lation S–B or S–K or Item 14(e) of Form
20–F, as applicable, on its first periodic
report filed pursuant to Sections 13(a)
and 15(d) (15 U.S.C. 78m(a) and 78o(d))
of the Securities Exchange Act of 1934
after effectiveness, and thereafter on
each of its subsequent periodic reports
filed pursuant to Sections 13(a) and
15(d) of the Securities Exchange Act of
1934 through the later of disclosure of
the application of all the offering pro-
ceeds or disclosure of the termination
of the offering.

(b) A successor issuer shall comply
with paragraph (a) of this section only

if a report of the use of proceeds is re-
quired with respect to the first effec-
tive registration statement of the pred-
ecessor issuer.

(c) For purposes of this section:
(1) The term offering proceeds shall

not include any amount(s) received for
the account(s) of any selling security
holder(s).

(2) The term application shall not in-
clude the temporary investment of pro-
ceeds by the issuer pending final appli-
cation.

(d) This section shall not apply to
any effective registration statement
for securities to be issued:

(1) In a business combination de-
scribed in Rule 145(a) (§ 230.145(a));

(2) By an issuer which pursuant to a
business combination described in Rule
145(a) has succeeded to another issuer
that prior to such business combina-
tion had a registration statement be-
come effective under the Act and on
the date of such business combination
was not subject to paragraph (a) of this
section;

(3) Pursuant to an employee benefit
plan;

(4) Pursuant to a dividend or interest
reinvestment plan;

(5) As American depository receipts
for foreign securities;

(6) By any investment company reg-
istered under the Investment Company
Act of 1940 and any issuer that has
elected to be regulated as a business
development company under sections
54 through 65 of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–53
through 80a–64);

(7) By any public utility company or
public utility holding company re-
quired to file reports with any State or
Federal authority.

(8) In a merger in which a vote or
consent of the security holders of the
company being acquired is not required
pursuant to applicable state law; or

(9) In an exchange offer for the secu-
rities of the issuer or another entity.

[46 FR 48142, Oct. 1, 1981, as amended at 50 FR
19001, May 6, 1985; 57 FR 56834, Dec. 1, 1992; 62
FR 39763, July 24, 1997; 64 FR 53910, Oct. 5,
1999]
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§ 230.464 Effective date of post-effec-
tive amendments to registration
statements filed on Form S–8 and
on certain Forms S–3, S–4, F–2 and
F–3.

Provided. That, at the time of filing
of each post-effective amendment with
the Commission, the issuer continues
to meet the requirements of filing on
Form S–8 (§ 239.16b of this chapter); or
on Form S–3, F–2 or F–3 (§§ 239.13, 239.32
or 239.33 of this chapter) for a registra-
tion statement relating to a dividend
or interest reinvestment plan; or in the
case of a registration statement on
Form S–4 (§ 239.25 of this chapter) that
there is continued compliance with
General Instruction G of that Form:

(a) The post-effective amendment
shall become effective upon filing with
the Commission: and

(b) With respect to securities sold on
or after the filing date pursuant to a
prospectus which forms a part of a
Form S–8 registration statement; or a
Form S–3, F–2, or F–3 registration
statement relating to a dividend or in-
terest reinvestment plan; or a Form S–
4 registration statement complying
with General Instruction G of that
Form and which has been amended to
include or incorporate new full year fi-
nancial statments or to comply with
the provisions of section 10(a)(3) of the
Act, the effective date of the registra-
tion statement shall be deemed to be
the filing date of the post-effective
amendment.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat.
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13,
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1,
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565–568, 569, 570–574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; secs. 8 30, 31(c), 38(a), 54 Stat. 803, 836,
838, 841; 74 Stat. 201; 84 Stat. 1415; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d),
78w(a), 80a–8, 80a–29, 80a–30(c), 80a–37(a))

[47 FR 54770, Dec. 6, 1982, as amended at 50
FR 19001, May 6, 1985; 61 FR 30402, June 14,
1996 ]

§ 230.466 Effective date of certain reg-
istration statements on Form F–6.

(a) A depositary that previously has
filed a registration statement on Form
F–6 (§ 239.36 of this chapter) may des-
ignate a date and time for a registra-
tion statement (including post-effec-
tive amendments) on Form F–6 to be-
come effective and such registration
statement shall become effective in ac-
cordance with such designation if the
following conditions are met:

(1) The depositary previously has
filed a registration statement on Form
F–6 (§ 239.36 of this chapter), which the
Commission has declared effective,
with identical terms of deposit, except
for the number of foreign securities a
Depositary Share represents, and the
depositary so certifies; and

(2) The designation of the effective
date and time is set forth on the fac-
ing-page of the registration statement,
or in any pre-effective amendment
thereto. A pre-effective amendment
containing such a designation properly
made shall be deemed to have been
filed with the consent of the Commis-
sion.

(b)(1) The Commission may, in the
manner and under the circumstances
set forth in paragraph (b)(2) of this sec-
tion, suspend the ability of a deposi-
tary to designate the date and time of
effectiveness of a registration state-
ment, and such suspension shall re-
main in effect until the Commission
furnishes written notice to the deposi-
tary that the suspension has been ter-
minated. Any suspension, so long as it
is in effect, shall apply to any registra-
tion statement that has been filed but
has not, at the time of such suspension,
become effective and to any registra-
tion statement the depositary files
after such suspension. Any such sus-
pension applies only to the ability to
designate the date and time of effec-
tiveness under paragraph (a) of this
section and does not otherwise affect
the registration statement.

(2) Any suspension under paragraph
(b)(1) of this section becomes effective
when the Commission furnishes writ-
ten notice thereof to the depositary.
The Commission may issue a suspen-
sion if it appears to the Commission:

(i) That any registration statement
containing a designation under this
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section is incomplete or inaccurate in
any material respect, whether or not
such registration has become effective,
or

(ii) That the depositary has not com-
plied with any of the conditions of this
section. The depositary may petition
the Commission to review the suspen-
sion. The Commission will order a
hearing on the matter if a request for
such a hearing is included in the peti-
tion.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat.
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13,
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1,
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565–568, 569, 570–574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; 15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78l,
78m, 78o(d), 78w(a))

[48 FR 12347, Mar. 24, 1983]

§ 230.467 Effectiveness of registration
statements and post-effective
amendments thereto made on
Forms F–7, F–8, F–9, F–10 and F–80.

(a) A registration statement on Form
F–7, Form F–8 or Form F–80 (§ 239.37,
§ 239.38 or § 239.41 of this chapter), and
any amendment thereto, shall become
effective upon filing with the Commis-
sion. A registration statement on Form
F–9 or Form F–10 (§ 239.39 or § 239.40 of
this chapter), and any amendment
thereto, relating to an offering being
made contemporaneously in the United
States and Canada shall become effec-
tive upon filing with the Commission,
unless designated as preliminary mate-
rial on the Form.

(b) Where no contemporaneous offer-
ing is being made in Canada, a reg-
istrant filing on Form F–9 or Form F–
10 may designate on the facing page of
the registration statement, or any
amendment thereto, a date and time
for such filing to become effective that
is not earlier than seven calendar days
after the date of filing with the Com-
mission, and such registration state-
ment or amendment shall become ef-
fective in accordance with such des-
ignation; provided, however, That such
registration statement or amendment

may become effective prior to seven
calendar days after the date of filing
with the Commission if the securities
regulatory authority in the review ju-
risdiction issues a receipt or notifica-
tion of clearance with respect thereto
before such time elapses, in which case
the registration statement or amend-
ment shall become effective by order of
the Commission as soon as practicable
after receipt of written notification by
the Commission from the registrant or
the applicable Canadian securities reg-
ulatory authority of the issuance of
such receipt or notification of clear-
ance.

[56 FR 30054, July 1, 1991]

AMENDMENTS; WITHDRAWALS

§ 230.470 Formal requirements for
amendments.

Except for telegraphic amendments
filed pursuant to Rule 473 (§ 230.473),
amendments to a registration state-
ment shall be filed under cover of an
appropriate facing sheet, shall be num-
bered consecutively in the order in
which filed, and shall indicate on the
facing sheet the applicable registration
form on which the amendment is pre-
pared and the file number of the reg-
istration statement.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11445, Mar. 16, 1982]

§ 230.471 Signatures to amendments.

(a) Except as provided in Rule 447
(§ 230.447) and in Rule 478 (§ 230.478),
every amendment to a registration
statement shall be signed by the per-
sons specified in section 6(a) of the Act.
At least one copy of every amendment
filed with the Commission shall be
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signed. Unsigned copies shall be con-
formed.

(b) Where the Act or the rules there-
under require a document filed with or
furnished to the Commission to be
signed, such document shall be manu-
ally signed, or signed using either
typed signatures or duplicated or fac-
simile versions of manual signatures.
Where typed, duplicated or facsimile
signatures are used, each signatory to
the filing shall manually sign a signa-
ture page or other document authen-
ticating, acknowledging or otherwise
adopting his or her signature that ap-
pears in the filing. Such document
shall be executed before or at the time
the filing is made and shall be retained
by the registrant for a period of five
years. Upon request, the registrant
shall furnish to the Commission or its
staff a copy of any or all documents re-
tained pursuant to this section.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11445, Mar. 16, 1982, as amended at 61
FR 30402, June 14, 1996]

§ 230.472 Filing of amendments; num-
ber of copies.

(a) Except for telegraphic amend-
ments filed pursuant to Rule 473
(§ 230.473), there shall be filed with the
Commission three complete, unmarked
copies of every amendment, including
exhibits and all other papers and docu-
ments filed as part of the amendment,
and eight additional copies of such
amendment at least five of which shall
be marked to indicate clearly and pre-
cisely, by underlining or in some other
appropriate manner, the changes ef-
fected in the registration statement by
the amendment. Where the amendment
to the registration statement incor-
porates into the prospectus documents

which are required to be delivered with
the prospectus in lieu of prospectus
presentation, the eight additional cop-
ies shall be accompanied by eight cop-
ies of such documents. No other exhib-
its are required to accompany such ad-
ditional copies.

(b) Every amendment which relates
to a prospectus shall include copies of
the prospectus as amended. Each such
copy of the amended prospectus shall
be accompanied by a copy of the cross
reference sheet required by Rule 481(a)
(§ 230.481(a)), where applicable, if the
amendment of the prospectus resulted
in any change in the accuracy of the
cross reference sheet previously filed.
Notwithstanding the foregoing provi-
sions of this paragraph, only copies of
the changed pages of the prospectus,
and the cross reference sheet if amend-
ed, need be included in an amendment
filed pursuant to an undertaking re-
ferred to in Item 512(d) of Regulation
S–K (§ 229.512(d) of this chapter).

(c) Every amendment of a financial
statement which is not included in the
prospectus shall include copies of the
financial statement as amended. Every
amendment relating to a certified fi-
nancial statement shall include the
consent of the certifying accountant to
the use of his certificate in connection
with the amended financial statement
in the registration statement or pro-
spectus and to being named as having
certified such financial statement.

(d) Notwithstanding any other provi-
sion of this section, if a registration
statement filed on Form S–8 (§ 239.16b
of this chapter) is amended, there shall
be filed with the Commission three
complete, unmarked copies of every
amendment, including exhibits and all
other papers and documents filed as
part of the amendment. Three addi-
tional, unmarked copies of such
amendments shall be furnished to the
Commission. No exhibits are required
to accompany the additional copies of
amendments to registration state-
ments filed on Form S–8.

(e) Notwithstanding any other provi-
sion of this section, if a post-effective
amendment is filed pursuant to Rule
462(b) (§ 230.462(b)) and Rule 110(d)
(§ 230.110(d)), one copy of the complete
post-effective amendment, including

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00549 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



550

17 CFR Ch. II (4–1–01 Edition)§ 230.473

exhibits and all other papers and docu-
ments filed as a part thereof shall be
filed with the Commission. Such copy
should not be bound and may contain
facsimile versions of manual signa-
tures in accordance with Rule 402(e)
(§ 230.402(e)).

[47 FR 11445, Mar. 16, 1982, as amended at 55
FR 23924, June 13, 1990; 60 FR 26618, May 17,
1995: 61 FR 30402, June 14, 1996]

§ 230.473 Delaying amendments.
(a) An amendment in the following

form filed with a registration state-
ment, or as an amendment to a reg-
istration statement which has not be-
come effective, shall be deemed, for the
purpose of section 8(a) of the Act, to be
filed on such date or dates as may be
necessary to delay the effective date of
such registration statement (1) until
the registrant shall file a further
amendment which specifically states
as provided in paragraph (b) of this sec-
tion that such registration statement
shall thereafter become effective in ac-
cordance with section 8(a) of the Act,
or (2) until the registration statement
shall become effective on such date as
the Commission, acting pursuant to
section 8(a), may determine:

The registrant hereby amends this registra-
tion statement on such date or dates as may
be necessary to delay its effective date until
the registrant shall file a further amendment
which specifically states that this registra-
tion statement shall thereafter become effec-
tive in accordance with section 8(a) of the
Securities Act of 1933 or until the registra-
tion statement shall become effective on
such date as the Commission acting pursu-
ant to said section 8(a), may determine.

(b) An amendment which for the pur-
pose of paragraph (a)(1) of this section
specifically states that a registration
statement shall thereafter become ef-
fective in accordance with section 8(a)
of the Act, shall be in the following
form:

This registration statement shall hereafter
become effective in accordance with the pro-
visions of section 8(a) of the Securities Act
of 1933.

(c) An amendment pursuant to para-
graph (a) of this section which is filed
with a registration statement shall be
set forth on the facing page thereof fol-
lowing the calculation of the registra-
tion fee. Any such amendment filed

after the filing of the registration
statement, any amendment altering
the proposed date of public sale of the
securities being registered, or any
amendment filed pursuant to para-
graph (b) of this section may be made
by telegram, letter or facsimile trans-
mission. Each such telegraphic amend-
ment shall be confirmed in writing
within a reasonable time by the filing
of a signed copy of the amendment.
Such confirmation shall not be deemed
an amendment.

(d) No amendments pursuant to para-
graph (a) of this section may be filed
with a registration statement on Form
F–7, F–8 or F–80 (§ 239.37, § 239.38 or
§ 239.41 of this chapter); on Form F–9 or
F–10 (§ 239.39 or § 239.40 of this chapter)
relating to an offering being made con-
temporaneously in the United States
and the registrant’s home jurisdiction;
on Form S–8 (§ 239.16b of this chapter) ;
on Form S–3, F–2 or F–3 (§ 239.13, § 239.32
or § 239.33 of this chapter) relating to a
dividend or interest reinvestment plan;
or on Form S–4 (§ 239.25 of this chapter)
complying with General Instruction G
of that Form

[47 FR 11445, Mar. 16, 1982, as amended at 56
FR 30054, 30055, July 1, 1991; 61 FR 30402, June
14, 1996]

§ 230.474 Date of filing of amendments.

The date on which amendments are
actually received by the Commission
shall be the date of filing thereof, if all
of the requirements of the act and the
rules with respect to such filing have
been complied with.

[16 FR 8737, Aug. 29, 1951]

§ 230.475 Amendment filed with con-
sent of Commission.

An application for the Commission’s
consent to the filing of an amendment
with the effect provided in section 8(a)
of the Act may be filed before or after
or concurrently with the filing of the
amendment. The application shall be
signed and shall state fully the grounds
upon which it is made. The Commis-
sion’s consent shall be deemed to have
been given and the amendment shall be
treated as a part of the registration
statement only when the Commission
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shall after the filing of such amend-
ment enter an order to that effect.

[Reg. C, 12 FR 4075, June 24, 1947]

§ 230.475a Certain pre-effective
amendments deemed filed with the
consent of the Commission.

Amendments to a registration state-
ment on Form F–2 (§ 239.32 of this chap-
ter) relating to a dividend or interest
reinvestment plan, or on Form S–4
(§ 239.25 of this chapter) complying with
General Instruction G of that Form,
filed prior to the effectiveness of such
registration statement shall be deemed
to have been filed with a consent of the
Commission and shall accordingly be
treated as part of the registration
statement.

[59 FR 21650, Apr. 26, 1994]

§ 230.476 Amendment filed pursuant to
order of Commission.

An amendment filed prior to the ef-
fective date of a registration statement
shall be deemed to have been filed pur-
suant to an order of the Commission
within the meaning of section 8(a) of
the act so as to be treated as a part of
the registration statement only when
the Commission shall after the filing of
such amendment enter an order declar-
ing that it has been filed pursuant to
the Commission’s previous order.

[Reg. C, 12 FR 4075, June 24, 1947]

§ 230.477 Withdrawal of registration
statement or amendment.

(a) Except as provided in paragraph
(b) of this section, any registration
statement or any amendment or ex-
hibit thereto may be withdrawn upon
application if the Commission, finding
such withdrawal consistent with the
public interest and the protection of
investors, consents thereto.

(b) Any application for withdrawal of
a registration statement filed on Form
F–2 (§ 239.32 of this chapter) relating to
a dividend or interest reinvestment
plan, or on Form S–4 (§ 239.25 of this
chapter) complying with General In-
struction G of that Form, and/or any
pre-effective amendment thereto, will
be deemed granted upon filing if such
filing is made prior to the effective
date. Any other application for with-
drawal of an entire registration state-

ment made before the effective date of
the registration statement will be
deemed granted at the time the appli-
cation is filed with the Commission un-
less, within 15 calendar days after the
registrant files the application, the
Commission notifies the registrant
that the application for withdrawal
will not be granted.

(c) The registrant must sign any ap-
plication for withdrawal and must
state fully in it the grounds on which
the registrant makes the application.
The fee paid upon the filing of the reg-
istration statement will not be re-
funded to the registrant. The reg-
istrant must state in the application
that no securities were sold in connec-
tion with the offering. If the registrant
applies for withdrawal in anticipation
of reliance on § 230.155(c), the registrant
must, without discussing any terms of
the private offering, state in the appli-
cation that the registrant may under-
take a subsequent private offering in
reliance on § 230.155(c).

(d) Any withdrawn document will re-
main in the Commission’s public files,
as well as the related request for with-
drawal.

[47 FR 11445, Mar. 16, 1982, as amended at 47
FR 54770, Dec. 6, 1982; 50 FR 19001, May 6,
1985; 59 FR 21650, Apr. 26, 1994; 66 FR 8897,
Feb. 5, 2001]

§ 230.478 Powers to amend or with-
draw registration statement.

All persons signing a registration
statement shall be deemed, in the ab-
sence of a statement to the contrary,
to confer upon the registrant, and upon
the agent for service named in the reg-
istration statement, the following pow-
ers:

(a) A power to amend the registra-
tion statement (1) by filing an amend-
ment as provided in § 230.473; (2) by fil-
ing any written consent; (3) by cor-
recting typographical errors; (4) by re-
ducing the amount of securities reg-
istered, pursuant to an undertaking
contained in the registration state-
ment.

(b) A power to make application pur-
suant to § 230.475 for the Commission’s
consent to the filing of an amendment.

(c) A power to withdraw the registra-
tion statement or any amendment or
exhibit thereto.
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(d) A power to consent to the entry of
an order under section 8(b) of the act,
waiving notice and hearing, such order
being entered without prejudice to the
right of the registrant thereafter to
have the order vacated upon a showing
to the Commission that the registra-
tion statement as amended is no longer
incomplete or inaccurate on its face in
any material respect.

[Reg. C, 12 FR 4076, June 24, 1947, as amended
at 16 FR 8737, Aug. 29, 1951]

§ 230.479 Procedure with respect to
abandoned registration statements
and post-effective amendments.

When a registration statement, or a
post-effective amendment to such a
statement, has been on file with the
Commission for a period of nine
months and has not become effective
the Commission may, in its discretion,
proceed in the following manner to de-
termine whether such registration
statement or amendment has been
abandoned by the registrant. If the reg-
istration statement has been amended,
otherwise than for the purpose of de-
laying the effective date thereof, or if
the post-effective amendment has been
amended, the nine-month period shall
be computed from the date of the latest
such amendment.

(a) A notice will be sent to the reg-
istrant, and to the agent for service
named in the registration statement,
by registered or certified mail, return
receipt requested, addressed to the
most recent addresses for the reg-
istrant and the agent for service re-
flected in the registration statement.
Such notice will inform the registrant
and the agent for service that the reg-
istration statement or amendment is
out of date and must be either amended
to comply with the applicable require-
ments of the Act and the rules and reg-
ulations thereunder or be withdrawn
within 30 days after the date of such
notice.

(b) If the registrant or the agent for
service fails to respond to such notice
by filing a substantive amendment or
withdrawing the registration state-
ment and does not furnish a satisfac-
tory explanation as to why it has not
done so within such 30 days, the Com-
mission may, where consistent with
the public interest and the protection

of investors, enter an order declaring
the registration statement or amend-
ment abandoned.

(c) When such an order is entered by
the Commission the papers comprising
the registration statement or amend-
ment will not be removed from the
files of the Commission but an order
shall be included in the file for the reg-
istration statement in the following
manner: ‘‘Declared abandoned by order
dated lll.’’

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11446, Mar. 16, 1982]

INVESTMENT COMPANIES; BUSINESS
DEVELOPMENT COMPANIES

AUTHORITY: Sections 230.480 to 230.485
issued under secs. 6, 7, 8, 10, 19(a), 48 Stat. 78,
79, 81, 85; secs. 205, 209, 48 Stat. 906, 908; sec.
301, 54 Stat. 857; sec. 8, 68 Stat. 685; sec.
308(a)(2), 90 Stat. 57; secs. 3(b), 12, 13, 14, 15(d),
23(a), 48 Stat. 882, 892, 894, 895, 901; secs.
203(a), 1, 3, 8, 49 Stat. 704, 1375, 1377, 1379; sec.
202, 68 Stat. 686; secs. 4, 5, 6(d), 78 Stat. 569,
570–574; secs. 1, 2, 3, 82 Stat. 454, 455; secs.
28(c), 1, 2, 3, 4, 5, 84 Stat. 1435, 1497; sec. 105(b),
88 Stat. 1503; secs. 8, 9, 10, 89 Stat. 117, 118,
119; sec. 308(b), 90 Stat 57; sec. 18, 89 Stat. 155;
secs. 202, 203, 204, 91 Stat. 1494, 1498–1500; sec.
20(a), 49 Stat. 833; sec. 319, 53 Stat. 1173; sec.
38, 54 Stat. 841; 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 78c(b), 78l, 78m, 78n, 78o(d), 78w(a),
79t(a), 77sss(a), 80a–37, unless otherwise
noted.

SOURCE: Sections 230.480 to 230.485 appear
at 47 FR 11446, Mar. 16, 1982, unless otherwise
noted.

NOTE: The rules in this section of Regula-
tion C (§§ 230.480 to 230.488 and §§ 230.495 to
230.498) apply only to investment companies
and business development companies. Sec-
tion 230.489 applies to certain entities ex-
cepted from the definition of investment
company by rules under the Investment
Company Act of 1940. The rules in the rest of
Regulation C (§§ 230.400 to 230.479 and
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§§ 230.490 to 230.494), unless the context spe-
cifically indicates otherwise, also apply to
investment companies and business develop-
ment companies. See § 230.400.

§ 230.480 Title of securities.

If a registration statement is pre-
pared on a form available solely to in-
vestment companies registered under
the Investment Company Act of 1940,
or a business development company
which is selling or proposing to sell its
securities pursuant to a registration
statement which has been filed under
the Act, wherever the title of securities
is required to be stated there shall be
given such information as will indicate
the type and general character of the
securities, including the following:

(a) In the case of shares, the par or
stated value, if any; the rate of divi-
dends, if fixed, and whether cumulative
or non-cumulative; a brief indication of
the preference, if any; and, if convert-
ible, a statement to that effect.

(b) In the case of funded debt, the
rate of interest; the date of maturity,
or, if the issue matures serially, a brief
indication of the serial maturities,
such as ‘‘maturing serially from 1950 to
1960’’; if the payment of principal or in-
terest is contingent, an appropriate in-
dication of such contingency; a brief
indication of the priority of the issue;
and, if convertible, a statement to that
effect.

(c) In the case of any other kind of
security, appropriate information of
comparable character.

§ 230.481 Information required in
prospectuses.

Disclose the following in registration
statements prepared on a form avail-
able solely to investment companies
registered under the Investment Com-
pany Act of 1940 or in registration
statements filed under the Act for a
company that has elected to be regu-
lated as a business development com-
pany under Sections 55 through 65 of
the Investment Company Act (15 U.S.C.
80a–54—80a–64):

(a) Facing page. Indicate the approxi-
mate date of the proposed sale of the
securities to the public.

(b) Outside front cover page. If applica-
ble, include the following in plain
English as required by § 230.421(d):

(1) Commission legend. Provide a leg-
end that indicates that the Securities
and Exchange Commission has not ap-
proved or disapproved of the securities
or passed upon the accuracy or ade-
quacy of the disclosure in the pro-
spectus and that any contrary rep-
resentation is a criminal offense. The
legend may be in one of the following
or other clear and concise language:

Example A: The Securities and Exchange
Commission has not approved or disapproved
these securities or passed upon the adequacy
of this prospectus. Any representation to the
contrary is a criminal offense.

Example B: The Securities and Exchange
Commission has not approved or disapproved
these securities or determined if this pro-
spectus is truthful or complete. Any rep-
resentation to the contrary is a criminal of-
fense.

(2) ‘‘Subject to Completion’’ legend. (i)
If a prospectus or Statement of Addi-
tional Information will be used before
the effective date of the registration
statement, include on the outside front
cover page of the prospectus or State-
ment of Additional Information, a
prominent statement that:

(A) The information in the pro-
spectus or Statement of Additional In-
formation will be amended or com-
pleted;

(B) A registration statement relating
to these securities has been filed with
the Securities and Exchange Commis-
sion;

(C) The securities may not be sold
until the registration statement be-
comes effective; and

(D) In a prospectus, that the pro-
spectus is not an offer to sell the secu-
rities and it is not soliciting an offer to
buy the securities in any state where
offers or sales are not permitted, or in
a Statement of Additional Information,
that the Statement of Additional Infor-
mation is not a prospectus.

(ii) The legend may be in the fol-
lowing language or other clear and un-
derstandable language:

The information in this prospectus (or
Statement of Additional Information) is not
complete and may be changed. We may not
sell these securities until the registration
statement filed with the Securities and Ex-
change Commission is effective. This pro-
spectus (or Statement of Additional Infor-
mation) is not an offer to sell these securi-
ties and is not soliciting an offer to buy
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these securities in any state where the offer
or sale is not permitted.

(iii) In the case of a prospectus that
omits pricing information under
§ 230.430A, provide the information and
legend in paragraph (b)(2) of this sec-
tion if the prospectus or Statement of
Additional Information is used before
the initial public offering price is de-
termined.

(c) Table of contents. Include on either
the outside front, inside front, or out-
side back cover page of the prospectus,
a reasonably detailed table of contents.
It must show the page number of the
various sections or subdivisions of the
prospectus. Include this table of con-
tents immediately following the cover
page in any prospectus delivered elec-
tronically.

(d) Stabilization and other transactions.
(1) Indicate on the front cover page of
the prospectus if the underwriter has
any arrangement with the issuer, such
as an over-allotment option, under
which the underwriter may purchase
additional shares in connection with
the offering, and state the amount of
additional shares the underwriter may
purchase under the arrangement. Pro-
vide disclosure in the prospectus that
briefly describes any transaction that
the underwriter intends to conduct
during the offering that stabilizes,
maintains, or otherwise affects the
market price of the offered securities.
Include information on stabilizing
transactions, syndicate short covering
transactions, penalty bids, or any
other transactions that affect the of-
fered security’s price. Describe the na-
ture of the transactions clearly and ex-
plain how the transactions affect the
offered security’s price. Identify the
exchange or other market on which
these transactions may occur. If true,
disclose that the underwriter may dis-
continue these transactions at any
time;

(2) If the stabilizing began before the
effective date of the registration state-
ment, disclose in the prospectus the
amount of securities bought, the prices
at which they were bought and the pe-
riod within which they were bought. In
the event that § 230.430A of this chapter
is used, the prospectus filed under
§ 230.497(h) or included in a post-effec-
tive amendment must contain informa-

tion on the stabilizing transactions
that took place before the determina-
tion of the public offering price shown
in the prospectus; and

(3) If you are making a warrant or
rights offering of securities to existing
security holders and the securities not
purchased by existing security holders
are to be reoffered to the public, dis-
close in the prospectus used in connec-
tion with the reoffering:

(i) The amount of securities bought
in stabilization activities during the
offering period and the price or range
of prices at which the securities were
bought;

(ii) The amount of the offered securi-
ties subscribed for during the offering
period;

(iii) The amount of the offered secu-
rities subscribed for by the under-
writers during the offering period;

(iv) The amount of the offered securi-
ties sold during the offering period by
the underwriters and the price or range
of prices at which the securities were
sold; and

(v) The amount of the offered securi-
ties to be reoffered to the public and
the public offering price.

(e) Dealer prospectus delivery obliga-
tions. On the outside back cover page of
the prospectus, advise dealers of their
prospectus delivery obligation, includ-
ing the expiration date specified by
Section 4(3) of the Act (15 U.S.C. 77d(3))
and § 230.174. If the expiration date is
not known on the effective date of the
registration statement, include the ex-
piration date in the copy of the pro-
spectus filed under § 230.497. This infor-
mation need not be included if dealers
are not required to deliver a prospectus
under § 230.174 or Section 24(d) of the
Investment Company Act of 1940 (15
U.S.C. 80a–24). Use the following or
other clear, plain language:

DEALER PROSPECTUS DELIVERY OBLIGATION

Until (insert date), all dealers that effect
transactions in these securities, whether or
not participating in this offering, may be re-
quired to deliver a prospectus. This is in ad-
dition to the dealers’ obligation to deliver a
prospectus when acting as underwriters and
with respect to their unsold allotments or
subscriptions.
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(f) Electronic distribution. Where a pro-
spectus is distributed through an elec-
tronic medium, issuers may satisfy leg-
ibility requirements applicable to
printed documents, such as paper size,
type size and font, bold-face type,
italics and red ink, by presenting all
required information in a format read-
ily communicated to investors, and
where indicated, in a manner reason-
ably calculated to draw investor atten-
tion to specific information.

[63 FR 6385, Feb. 6, 1998]

§ 230.482 Advertising by an investment
company as satisfying requirements
of section 10.

(a) An advertisement or other sales
material that is not a prospectus, or an
advertisement or sales material ex-
cluded from the definition of pro-
spectus by section 2(10) of the Act (15
U.S.C. 77b(10)) and related § 230.134, will
be deemed to be a prospectus under sec-
tion 10(b) of the Act (15 U.S.C. 77j(b))
for the purpose of section 5(b)(1) of the
Act (15 U.S.C. 77e(b)(1)), if:

(1) It is with respect to an invest-
ment company registered under the In-
vestment Company Act of 1940 (1940
Act), or a business development com-
pany which is selling or proposing to
sell its securities pursuant to a reg-
istration statement which has been
filed under the Act,

(2) It contains only information the
substance of which is included in the
section 10(a) prospectus,

(3) It includes a conspicuous state-
ment that:

(i) Identifies a source from which an
investor may obtain a prospectus con-
taining more complete information
about the investment company, which
should be read carefully before invest-
ing; or

(ii) If used with a profile under
§ 230.498 (‘‘Profile’’), indicates that in-
formation is available in the Profile
about the investment company, the
procedures for investing in the invest-
ment company, and the availability of
the investment company’s prospectus.

NOTE TO PARAGRAPH (A)(3): The fact that
the statements included in the advertise-
ment are included in the section 10(a) pro-
spectus does not relieve the issuer, under-
writer, or dealer of the obligation to ensure

that the advertisement is not false or mis-
leading.

(4) It contains the statement required
by Rule 481(b)(2) under the Securities
Act (§ 230.481(b)(2) of this chapter) when
used prior to effectiveness of the com-
pany’s registration statement or, in
the case of a registration statement
that becomes effective omitting cer-
tain information from the prospectus
contained in the registration state-
ment in reliance upon Rule 430A under
the Securities Act (§ 230.430A of this
chapter), when used prior to the deter-
mination of the public offering price,

(5) It does not contain and is not ac-
companied by any application by which
a prospective investor may invest in
the investment company, except that:

(i) A prospectus meeting the require-
ments of section 10(a) of the Act (15
U.S.C. 77j(a)) by which a unit invest-
ment trust offers periodic payment
plan certificates may contain a con-
tract application although the pro-
spectus includes another prospectus
that, pursuant to this section, omits
certain information required by section
10(a) of the Act, regarding investment
companies in which the unit invest-
ment trusts invests; and

(ii) It may be used with a Profile that
includes, or is accompanied by, an ap-
plication to purchase shares of the in-
vestment company as permitted under
§ 230.498.

(6) In the case of an advertisement
containing performance data of an
open-end management investment
company or a separate account reg-
istered under the 1940 Act as a unit in-
vestment trust offering variable annu-
ity contracts (trust account), it includes
a legend disclosing that the perform-
ance data quoted represents past per-
formance and that the investment re-
turn and principal value of an invest-
ment will fluctuate so that an inves-
tor’s shares, when redeemed, may be
worth more or less than their original
cost; Provided, however, That an adver-
tisement may omit legend disclosure
pertaining to the fluctuation of the
principal value of an investment in a
money market fund. In addition, if a
sales load or any other nonrecurring
fee is charged, the advertisement must
disclose the maximum amount of the
load or fee; if the sales load or fee is
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not reflected, the advertisement must
also disclose that the performance data
does not reflect its deduction, and that,
if reflected, the load or fees would re-
duce the performance quoted;

NOTE TO PARAGRAPH (A)(6): All advertise-
ments made pursuant to this rule are subject
to Rule 420 [17 CFR 230.420].

(7)(i) In the case of an investment
company that holds itself out to be a
money market fund, it includes the fol-
lowing statement:

An investment in the Fund is not insured or
guaranteed by the Federal Deposit Insurance
Corporation or any other government agen-
cy. Although the Fund seeks to preserve the
value of your investment at $1.00 per share,
it is possible to lose money by investing in
the Fund.

(ii) A money market fund that does
not hold itself out as maintaining a
stable net asset value may omit the
second sentence of the statement in
(a)(7)(i) of this section.

(b) An advertisement made pursuant
to paragraph (a) of this section need
not contain the statement required by
Rule 481(b)(1) (§ 230.481(b)(1)).

(c) An advertisement made pursuant
to paragraph (a) of this section need
not be filed as part of the registration
statement filed under the Act.

NOTE: These advertisements, unless filed
with the NASD, are required to be filed in
accordance with the requirements of Rule 497
(17 CFR 230.497).

(d) In the case of a money market
fund:

(1) Any quotation of the money mar-
ket fund’s yield in an advertisement
shall be based on the methods of com-
putation prescribed in Form N–1A
(§§ 239.15A and 274.11A of this chapter),
Form N–3 (§§ 239.17a and 274.11b of this
chapter), or Form N–4 (§§ 239.17b and
274.11c of this chapter) and may in-
clude:

(i) A quotation of current yield that
identifies the length of and the date of
the last day in the base period used in
computing that quotation; or

(ii) A quotation of effective yield if it
appears in the same advertisement as a
quotation of current yield and each
quotation relates to an identical base
period and is presented with equal
prominence; or

(iii) A quotation or quotations of tax
equivalent yield or tax equivalent ef-

fective yield if it appears in the same
advertisement as a quotation of cur-
rent yield and each quotation relates
to the same base period as the
quotation of current yield, is presented
with equal prominence, and states the
income tax rate used in the calcula-
tion.

(2) Accompany any quotation of the
money market fund’s total return in an
advertisement with a quotation of the
money market fund’s current yield
under paragraph (d)(1)(i) of this sec-
tion. Place the quotations of total re-
turn and current yield next to each
other, in the same size print, and if
there is a material difference between
the quoted total return and the quoted
current yield, include a statement that
the yield quotation more closely re-
flects the current earnings of the
money market fund than the total re-
turn quotation.

(e) In the case of an open-end man-
agement investment company or a
trust account (other than a money
market fund referred to in paragraph
(d) of this section), any quotation of
the company’s performance contained
in an advertisement shall be limited to
quotations of:

(1) A current yield that—
(i) Is based on the methods of com-

putation prescribed in Form N–1A, N–3,
or N–4;

(ii) Is accompanied by quotations of
total return as provided for in para-
graph (e)(3) of this section;

(iii) Is set out in no greater promi-
nence than the required quotations of
total return; and

(iv) Identifies the length of and the
date of the last day in the base period
used in computing the quotation.

(2) A tax equivalent yield that—
(i) Is based on the methods of com-

putation prescribed in Form N–1A, N–3,
or N–4;

(ii) Is accompanied by quotations of
yield as provided for in paragraph (e)(1)
of this section and total return as pro-
vided for in paragraph (e)(3) of this sec-
tion;

(iii) Is set out in no greater promi-
nence than the required quotations of
yield and total return;

(iv) Relates to the same base period
as the required quotation of yield; and
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(v) Identifies the length of and the
date of the last day in the base period
used in computing the quotation.

(3) Average annual total return for
one, five, and ten year periods; Pro-
vided, That if the company’s registra-
tion statement under the Securities
Act of 1933 (15 U.S.C. 77A et seq.) has
been in effect for less than one, five, or
ten years, the time period during which
the registration statement was in ef-
fect is substituted for the period(s) oth-
erwise prescribed; and Provided further,
That such quotations—

(i) Are based on the methods of com-
putation prescribed in Form N–1A, N–3,
or N–4;

(ii) Are current to the most recent
calendar quarter ended prior to the
submission of the advertisement for
publication;

(iii) Are set out with equal promi-
nence; and

(iv) Identify the length of and the
last day of the one, five, and ten year
periods; and

(4) Any other historical measure of
company performance (not subject to
any prescribed method of computation)
if such measurement—

(i) Reflects all elements of return;
(ii) Is accompanied by quotations of

total return as provided for in para-
graph (e)(3) of this section;

(iii) Is set out in no greater promi-
nence than the required quotations of
total return; and

(iv) Identifies the length of and the
last day of the period for which per-
formance is measured.

(f) All performance data contained in
any advertisement must be as of the
most recent practicable date consid-
ering the type of investment company
and the media through which the data
will be conveyed; Provided, however,
That any advertisement containing
total return quotations shall be consid-
ered to have complied with this provi-
sion if the total return quotations are
current to the most recent calendar
quarter ended prior to the submission
of the advertisement for publication.

[47 FR 11446, Mar. 16, 1982, as amended at 48
FR 55725, Dec. 15, 1983; 52 FR 21262, June 5,
1987; 53 FR 3879, Feb. 10, 1988; 53 FR 9768, Mar.
25, 1988; 56 FR 8124, Feb. 27, 1991; 61 FR 24655,
May 15, 1996; 62 FR 64978, Dec. 9, 1997; 63 FR
13984, Mar. 23, 1998]

EFFECTIVE DATE NOTE: At 66 FR 9017, Feb.
5, 2001 § 230.482 was amended by removing ‘‘;
and’’ at the end of paragraph (e)(3)(iv) and in
its place adding a period; by redesignating
paragraphs (e)(4) and (f) as paragraphs (e)(5)
and by adding new paragraphs (e)(4) and (f);
and revising newly redesignated paragraph
(e)(5), effective Apr. 16, 2001. For the conven-
ience of the user the added and revised text
is set forth as follows:

§ 230.482 Advertising by an investment com-
pany as satisfying requirements of sec-
tion 10.

* * * * *

(e) * * *
(4) For an open-end management invest-

ment company, average annual total return
(after taxes on distributions) and average an-
nual total return (after taxes on distribu-
tions and redemption) for one, five, and ten
year periods; Provided, That if the company’s
registration statement under the Securities
Act of 1933 (15 U.S.C. 77a et seq.) has been in
effect for less than one, five, or ten years,
the time period during which the registra-
tion statement was in effect is substituted
for the period(s) otherwise prescribed; and
Provided further, That such quotations:

(i) Are based on the methods of computa-
tion prescribed in Form N–1A;

(ii) Are current to the most recent cal-
endar quarter ended prior to the submission
of the advertisement for publication;

(iii) Are accompanied by quotations of
total return as provided for in paragraph
(e)(3) of this section;

(iv) Include both average annual total re-
turn (after taxes on distributions) and aver-
age annual total return (after taxes on dis-
tributions and redemption);

(v) Are set out with equal prominence and
are set out in no greater prominence than
the required quotations of total return; and

(vi) Identify the length of and the last day
of the one, five, and ten year periods; and

(5) Any other historical measure of com-
pany performance (not subject to any pre-
scribed method of computation) if such
measurement:

(i) Reflects all elements of return;
(ii) Is accompanied by quotations of total

return as provided for in paragraph (e)(3) of
this section;

(iii) In the case of any measure of perform-
ance adjusted to reflect the effect of taxes, is
accompanied by quotations of total return as
provided for in paragraph (e)(4) of this sec-
tion;

(iv) Is set out in no greater prominence
than the required quotations of total return;
and

(v) Identifies the length of and the last day
of the period for which performance is meas-
ured.
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(f) An advertisement for an open-end man-
agement investment company (other than a
company that is permitted under § 270.35d–
1(a)(4) of this chapter to use a name sug-
gesting that the company’s distributions are
exempt from federal income tax or from both
federal and state income tax) that represents
or implies that the company is managed to
limit or control the effect of taxes on com-
pany performance shall accompany any
quotation of the company’s performance per-
mitted by paragraph (e) of this section with
quotations of total return as provided for in
paragraph (e)(4) of this section.

* * * * *

§ 230.483 Exhibits for certain registra-
tion statements.

If a registration statement is pre-
pared on a form available solely to in-
vestment companies registered under
the Investment Company Act of 1940,
or a business development company
which is selling or proposing to sell its
securities pursuant to a registration
statement which has been filed under
the Act, the following provisions apply:

(a) Such registration statement shall
contain an exhibit index, which should
immediately precede the exhibits filed
with such registration statement. The
exhibit index shall indicate by hand-
written, typed, printed or other legible
form of notation in the manually
signed original registration statement
the page number in the sequential
numbering system where such exhibit
can be found. Where exhibits are incor-
porated by reference, this fact shall be
noted in the exhibit index referred to
in the preceding sentence. Further, the
first page of the manually signed reg-
istration statement shall list the page
in the filing where the exhibit index is
located.

(b) If any name is signed to the reg-
istration statement pursuant to a
power of attorney, copies of such pow-
ers of attorney shall be filed as an ex-
hibit to the registration statement. In
addition, if the name of any officer
signing on behalf of the registrant, or
attesting the registrant’s seal, is
signed pursuant to a power of attorney,
certified copies of a resolution of the
registrant’s board of directors author-
izing such signature shall also be filed
as an exhibit to the registration state-
ment. A power of attorney that is filed
with the Commission shall relate to a

specific filing, an amendment thereto,
or a related registration statement
that is to be effective upon filing pur-
suant to Rule 462(b) (§ 230.462(b)) under
the Act.

(c)(1) All written consents are re-
quired to be filed as an exhibit to the
registration statement, together with a
list thereof. Such consents shall be
dated and manually signed. Where the
consent of an expert or counsel is con-
tained in his report or opinion, a ref-
erence shall be made in the list to the
report or opinion containing the con-
sent.

(2) In a registration statement filed
pursuant to Rule 462(b) (§ 230.462(b)) by
a closed-end company, any required
consent may be incorporated by ref-
erence into the registration statement
from a previously filed registration
statement related to the offering, pro-
vided that the consent contained in the
previously filed registration statement
expressly provides for such incorpora-
tion. Any consent filed in a Rule 462(b)
(§ 230.462(b)) registration statement
may contain duplicated or facsimile
versions of required signatures, and
such signatures shall be considered
manually filed for the purposes of the
Act and the rules thereunder.

(d) The registrant:
(1) May file such exhibits as it may

desire in addition to those required by
the appropriate form. Such exhibits
shall be so marked as to indicate clear-
ly the subject matters to which they
refer;

(2) In any case where two or more in-
dentures, contracts, frachises, or other
documents required to be filed as ex-
hibits are substantially identical in all
material respects except as to the par-
ties thereto, the dates of execution, or
other details, need file a copy of only
one of such documents, with a schedule
identifying the other documents omit-
ted and setting forth the material de-
tails in which such documents differ
from the document of which a copy is
filed. The Commission may at any time
in its discretion require filing of copies
of any documents so omitted; and

(3) If an exhibit to a registration
statement (other than an opinion or
consent), filed in preliminary form, has
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been changed only (i) to insert infor-
mation as to interest, dividend or con-
version rates, redemption or conver-
sion prices, purchase or offering prices,
underwriters’ or dealers’ commission,
names, addresses or participation of
underwriters or similar matters, which
information appears elsewhere in an
amendment to the registration state-
ment, or (ii) to correct typographical
errors, insert signatures or make other
similar immaterial changes, then, not-
withstanding any contrary require-
ment of any rule or form, need not
refile such exhibit as so amended; pro-
vided the registrant states in the
amendment to the registration state-
ment the basis provided by this rule for
not refiling such exhibit. Any such in-
complete exhibit may not, however, be
incorporated by reference in any subse-
quent filing under any Act adminis-
tered by the Commission.

[47 FR 11446, Mar. 16, 1982, as amended at 58
FR 14857, Mar. 18, 1993; 59 FR 36261, July 15,
1994; 59 FR 67761, Dec. 30, 1994; 60 FR 26618,
May 17, 1995; 63 FR 13943, Mar. 23, 1998; 65 FR
24799, Apr. 27, 2000]

§ 230.484 Undertaking required in cer-
tain registration statements.

If a registration statement is pre-
pared on a form available solely to in-
vestment companies registered under
the investment Company Act of 1940, or
a business development company which
is selling or proposing to sell its securi-
ties pursuant to a registration state-
ment which has been filed under the
Act, if

(a) Any acceleration is requested of
the effective date of the registration
statement pursuant to Rule 461
(§ 230.461), and

(b)(1) Any provision or arrangement
exists whereby the registrant may in-
demnify a director, officer or control-
ling person of the registrant against li-
abilities arising under the Act, or

(2) The underwriting agreement con-
tains provisions by which indemnifica-
tion against such liabilities is given by
the registrant to the underwriter or
controlling persons of the underwriter
and the director, officer or controlling
person of the registrant is such an un-
derwriter or controlling person thereof
or a member of any firm which is an
underwriter, and

(3) The benefits of such indemnifica-
tion are not waived by such persons;
the registration statement shall in-
clude a brief description of the indem-
nification provisions and an under-
taking in substantially the following
form:

Insofar as indemnification for liability aris-
ing under the Securities Act of 1933 may be
permitted to directors, officers and control-
ling persons of the registrant pursuant to the
foregoing provisions, or otherwise, the reg-
istrant has been advised that in the opinion
of the Securities and Exchange Commission
such indemnification is against public policy
as expressed in the Act and is, therefore, un-
enforceable. In the event that a claim for in-
demnification against such liabilities (other
than the payment by the registrant of ex-
penses incurred or paid by a director, officer
or controlling person of the registrant in the
successful defense of any action, suit or pro-
ceeding) is asserted by such director, officer
or controlling person in connection with the
securities being registered, the registrant
will, unless in the opinion of its counsel the
matter has been settled by controlling prece-
dent, submit to a court of appropriate juris-
diction the question whether such indem-
nification by it is against public policy as ex-
pressed in the Act and will be governed by
the final adjudication of such issue.

§ 230.485 Effective date of post-effec-
tive amendments filed by certain
registered investment companies.

(a) Automatic Effectiveness. (1) Except
as otherwise provided in this section, a
post-effective amendment to a reg-
istration statement filed by a reg-
istered open-end management invest-
ment company, unit investment trust
or separate account as defined in sec-
tion 2(a)(37) of the Investment Com-
pany Act of 1940 [15 USC 80a–2(a)(37)]
shall become effective on the sixtieth
day after the filing thereof, or a later
date designated by the registrant on
the facing sheet of the amendment,
which date shall be no later than
eighty days after the date on which the
amendment is filed.

(2) A post-effective amendment filed
by a registered open-end management
investment company for the purpose of
adding a series shall become effective
on the seventy-fifth day after the filing
thereof or a later date designated by
the registrant on the facing sheet of
the amendment, which date shall be no
later than ninety-five days after the
date on which the amendment is filed.
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(3) The Commission, having due re-
gard to the public interest and the pro-
tection of investors, may declare an
amendment filed under this paragraph
(a) effective on an earlier date.

(b) Immediate Effectiveness. Except as
otherwise provided in this section, a
post-effective amendment to a reg-
istration statement filed by a reg-
istered open-end management invest-
ment company, unit investment trust
or separate account as defined in sec-
tion 2(a)(37) of the Investment Com-
pany Act of 1940 [15 USC 80a–2(a)(37)]
shall become effective on the date upon
which it is filed with the Commission,
or a later date designated by the reg-
istrant on the facing sheet of the
amendment, which date shall be not
later than thirty days after the date on
which the amendment is filed, except
that a post-effective amendment in-
cluding a designation of a new effective
date pursuant to paragraph (b)(1)(iii) of
this section shall become effective on
the new effective date designated
therein, Provided, that the following
conditions are met:

(1) It is filed for no purpose other
than one or more of the following:

(i) Bringing the financial statements
up to date under section 10(a)(3) of the
Securities Act of 1933 [15 U.S.C.
77j(a)(3)] or Rules 3–12 or 3–18 of Regu-
lation S–X [17 CFR 210.3–12 and 210.3–
18];

(ii) Complying with an undertaking
to file an amendment containing finan-
cial statements, which may be
unaudited, within four to six months
after the effective date of the reg-
istrant’s registration statement under
the Securities Act of 1933 [15 U.S.C. 77a
et seq.];

(iii) Designating a new effective date
for a previously filed post-effective
amendment pursuant to paragraph (a)
of this section, which has not yet be-
come effective, Provided, that the new
effective date shall be no earlier than
the effective date designated in the
previously filed amendment under
paragraph (a) of this section and no
later than thirty days after that date;

(iv) Disclosing or updating the infor-
mation required by Items 5 or 6(a)(2) of
Form N–1A [17 CFR 239.15A and
274.11A];

(v) Making any non-material changes
which the registrant deems appro-
priate;

(vi) In the case of a separate account
registered as a unit investment trust,
to make changes in the disclosure in
the unit investment trust’s registra-
tion statement to reflect changes to
disclosure in the registration state-
ment of the investment company in
which the unit investment trust in-
vests all of its assets; and

(vii) Any other purpose which the
Commission shall approve.

(2) The registrant represents that the
amendment is filed solely for one or
more of the purposes specified in para-
graph (b)(1) of this section and that no
material event requiring disclosure in
the prospectus, other than one listed in
paragraph (b)(1) of this section or one
for which the Commission has approved
a filing under paragraph (b)(1)(vii) of
this section, has occurred since the lat-
est of the following three dates:

(i) the effective date of the reg-
istrant’s registration statement;

(ii) the effective date of its most re-
cent post-effective amendment to its
registration statement which included
a prospectus; or

(iii) the filing date of a post-effective
amendment filed under paragraph (a)
of this section which has not become
effective.

(3) The amendment recites on its fac-
ing sheet that the registrant proposes
that the amendment will become effec-
tive under paragraph (b) of this sec-
tion.

(4) The representations of the reg-
istrant referred to in paragraph (b)(2)
of this section shall be made by certifi-
cation on the signature page of the
post-effective amendment that the
amendment meets all the requirements
for effectiveness under paragraph (b) of
this section. If counsel prepared or re-
viewed the post-effective amendment
filed under paragraph (b) of this sec-
tion, counsel shall furnish to the Com-
mission at the time the amendment is
filed a written representation that the
amendment does not contain disclo-
sures that would render it ineligible to
become effective under paragraph (b) of
this section.

(c) Incomplete or Inaccurate Amend-
ments; Suspension of Use of Paragraph
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(b) of this section. (1) No amendment
shall become effective under paragraph
(a) of this section if, prior to the effec-
tive date of the amendment, it should
appear to the Commission that the
amendment may be incomplete or inac-
curate in any material respect, and the
Commission furnishes to the registrant
written notice that the effective date
of the amendment is to be suspended.
Following such action by the Commis-
sion, the registrant may file with the
Commission at any time a petition for
review of the suspension. The Commis-
sion will order a hearing on the matter
if a request for such a hearing is in-
cluded in the petition. If the Commis-
sion has suspended the effective date of
an amendment, the amendment shall
become effective on such date as the
Commission may determine, having
due regard to the public interest and
the protection of investors.

(2) The Commission may, in the man-
ner and under the circumstances set
forth in this paragraph (c)(2), suspend
the ability of registrant to file a post-
effective amendment under paragraph
(b) of this section. The notice of such
suspension shall be in writing and shall
specify the period for which such sus-
pension shall remain in effect. The
Commission may issue a suspension if
it appears to the Commission that a
registrant which files a post-effective
amendment under paragraph (b) of this
section has not complied with the con-
ditions of that paragraph. Any suspen-
sion under this paragraph (c)(2) shall
become effective at such time as the
Commission furnishes written notice
thereof to the registrant. Any such sus-
pension, so long as it is in effect, shall
apply to any post-effective amendment
that has been filed but has not, at the
time of such suspension, become effec-
tive, and to any post-effective amend-
ment that may be filed after the sus-
pension. Any suspension shall apply
only to the ability to file a post-effec-
tive amendment pursuant to paragraph
(b) of this section and shall not other-
wise affect any post-effective amend-
ment. Following this action by the
Commission the registrant may file
with the Commission at any time a pe-
tition for review of the suspension. The
Commission will order a hearing on the

matter if a request for a hearing is in-
cluded in the petition.

(d) Subsequent Amendments. (1) Except
as provided in paragraph (d)(2) of this
section, a post-effective amendment
that includes a prospectus shall not be-
come effective under paragraph (a) of
this section if a subsequent post-effec-
tive amendment relating to the pro-
spectus is filed before such amendment
becomes effective.

(2) A post-effective amendment that
includes a prospectus shall become ef-
fective under paragraph (a) of this sec-
tion notwithstanding the filing of a
subsequent post-effective amendment
relating to the prospectus, Provided,
that the following conditions are met:

(i) the subsequent amendment is filed
under paragraph (b) of this section; and

(ii) the subsequent amendment des-
ignates as its effective date either:

(A) the date on which the prior post-
effective amendment was to become ef-
fective under paragraph (a) of this sec-
tion; or

(B) a new effective date designated
under paragraph (b)(1)(iii) of this sec-
tion.
In this case the prior post-effective
amendment filed under paragraph (a)
of this section and any prior post-effec-
tive amendment filed under paragraph
(b) of this section shall also become ef-
fective on the new effective date des-
ignated under paragraph (b)(1)(iii) of
this section.

(3) Notwithstanding paragraphs (d)(1)
and (d)(2) of this section, if another
post-effective amendment relating to
the same prospectus is filed under
paragraph (a) of this section before the
prior amendments filed pursuant to
paragraphs (a) and (b) of this section
have become effective, none of such
prior amendments shall become effec-
tive under this section.

(e) Certain Separate Accounts. For pur-
poses of this section, a post-effective
amendment to a registration state-
ment for an offering of securities by a
registered open-end management in-
vestment company or unit investment
trust as those terms are used in para-
graphs (a), (b), and (e) of this section
and as such amendments are referred
to in paragraphs (c) and (d) of this sec-
tion, shall include a post-effective
amendment to an offering of securities
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by an insurance company funded
through a separate account, as defined
in section 2(a)(37) of the Investment
Company Act of 1940 [15 U.S.C. 80a–
2(a)(37)], where the separate account
need not register under the Investment
Company Act of 1940 under section
3(c)(11) thereof [15 U.S.C. 80a–3(c)(11)].

(f) Electronic Filers. When
ascertaining the date of filing, elec-
tronic filers should not presume a reg-
istration statement has been accepted
until notice of acceptance has been re-
ceived from the Commission.

NOTE: To determine the date of automatic
effectiveness, the day following the filing
date is the first day of the time period. For
example, a post-effective amendment filed
under paragraph (a) of this section on No-
vember 1 would become effective on Decem-
ber 31.

[59 FR 43464, Aug. 24, 1994, as amended at 62
FR 47938, Sept. 12, 1997; 63 FR 13943, Mar. 23,
1998; 64 FR 27894, May 21, 1999]

§ 230.486 Effective date of post-effec-
tive amendments and registration
statements filed by certain closed-
end management investment com-
panies.

(a) Automatic Effectiveness. Except as
otherwise provided in this section, a
post-effective amendment to a reg-
istration statement, or a registration
statement filed for the purpose of reg-
istering additional shares of common
stock for which a registration state-
ment filed on Form N–2 (§§ 239.14 and
274.11a–1 of this chapter) is effective,
filed by a registered closed-end man-
agement investment company or busi-
ness development company which
makes periodic repurchase offers under
§ 270.23c–3 of this chapter, shall become
effective on the sixtieth day after the
filing thereof, or a later date des-
ignated by the registrant on the facing
sheet of the amendment or registration
statement, which date shall not be
later than eighty days after the date
on which the amendment or registra-
tion statement is filed, Provided, that
the Commission, having due regard to
the public interest and the protection
of investors, may declare an amend-
ment or registration statement filed
under this paragraph (a) effective on an
earlier date.

(b) Immediate Effectiveness. Except as
otherwise provided in this section, a

post-effective amendment to a reg-
istration statement, or a registration
statement for additional shares of com-
mon stock, filed by a registered closed-
end management investment company
or business development company
which makes periodic repurchase offers
under § 270.23c-3 of this chapter, shall
become effective on the date on which
it is filed with the Commission, or a
later date designated by the registrant
on the facing sheet of the amendment
or registration statement, which date
shall be not later than thirty days
after the date on which the amendment
or registration statement is filed, ex-
cept that a post-effective amendment
including a designation of a new effec-
tive date under paragraph (b)(1)(iii) of
this section shall become effective on
the new effective date designated
therein, Provided, that the following
conditions are met:

(1) It is filed for no purpose other
than one or more of the following:

(i) Registering additional shares of
common stock for which a registration
statement filed on Form N–2 (§§ 239.14
and 274.11a–1 of this chapter) is effec-
tive;

(ii) Bringing the financial statements
up to date under section 10(a)(3) of the
Act [15 U.S.C. 77j(a)(3)] or rule 3–18 of
Regulation S–X [17 CFR 210.3–18];

(iii) Designating a new effective date
for a previously filed post-effective
amendment or registration statement
for additional shares under paragraph
(a) of this section, which has not yet
become effective, Provided, that the
new effective date shall be no earlier
than the effective date designated in
the previously filed amendment or reg-
istration statement under paragraph
(a) of this section and no later than
thirty days after that date;

(iv) Disclosing or updating the infor-
mation required by Item 9c of Form N–
2 [17 CFR 239.14 and 274.11a–1];

(v) Making any non-material changes
which the registrant deems appro-
priate; and

(vi) Any other purpose which the
Commission shall approve.

(2) The registrant represents that the
amendment is filed solely for one or
more of the purposes specified in para-
graph (b)(1) of this section and that no
material event requiring disclosure in
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the prospectus, other than one listed in
paragraph (b)(1) or one for which the
Commission has approved a filing
under paragraph (b)(1)(vi) of this sec-
tion, has occurred since the latest of
the following three dates:

(i) the effective date of the reg-
istrant’s registration statement;

(ii) the effective date of its most re-
cent post-effective amendment to its
registration statement which included
a prospectus; or

(iii) the filing date of a post-effective
amendment or registration statement
filed under paragraph (a) of this section
which has not become effective; and

(3) The amendment or registration
statement recites on the facing sheet
thereof that the registrant proposes
that the amendment or registration
statement will become effective under
paragraph (b) of this section.

(4) The representations of the reg-
istrant referred to in paragraph (b)(2)
of this section shall be made by certifi-
cation on the signature page of the
post-effective amendment or registra-
tion statement that the amendment or
registration statement meets all of the
requirements for effectiveness under
paragraph (b) of this section. If counsel
prepared or reviewed the post-effective
amendment or registration statement
filed under paragraph (b) of this sec-
tion, counsel shall furnish to the Com-
mission at the time the amendment or
registration statement is filed a writ-
ten representation that the amend-
ment or registration statement does
not contain disclosure which would
render it ineligible to become effective
under paragraph (b) of this section.

(c) Incomplete or Inaccurate Amend-
ments; Suspension of Use of Paragraph
(b) of this section. (1) No amendment or
registration statement shall become ef-
fective under paragraph (a) of this sec-
tion if, prior to the effective date of the
amendment or registration statement,
it should appear to the Commission
that the amendment or registration
statement may be incomplete or inac-
curate in any material respect, and the
Commission furnishes to the registrant
written notice that the effective date
of the amendment or registration
statement is to be suspended. Fol-
lowing such action by the Commission,
the registrant may file with the Com-

mission at any time a petition for re-
view of the suspension. The Commis-
sion will order a hearing on the matter
if a request for such a hearing is in-
cluded in the petition. If the Commis-
sion has suspended the effective date of
an amendment or registration state-
ment, the amendment or registration
statement shall become effective on
such date as the Commission may de-
termine, having due regard to the pub-
lic interest and the protection of inves-
tors.

(2) The Commission may, in the man-
ner and under the circumstances set
forth in this paragraph (c)(2), suspend
the ability of a registrant to file a
post-effective amendment or registra-
tion statement under paragraph (b) of
this section. The notice of such suspen-
sion shall be in writing and shall speci-
fy the period for which such suspension
shall remain in effect. The Commission
may issue a suspension if it appears to
the Commission that a registrant
which files a post-effective amendment
under paragraph (b) of this section has
not complied with the conditions of
that paragraph. Any suspension under
this paragraph shall become effective
at such time as the Commission fur-
nishes written notice thereof to the
company. Any such suspension, so long
as it is in effect, shall apply to any
post-effective amendment or registra-
tion statement that has been filed but
has not, at the time of such suspension,
become effective, and to any post-effec-
tive amendment or registration state-
ment that may be filed after the sus-
pension. Any suspension shall apply
only to the ability to file a post-effec-
tive amendment or registration state-
ment under paragraph (b) of this sec-
tion and shall not otherwise affect any
post-effective amendment or registra-
tion statement. Following this action
by the Commission, the registrant may
file with the Commission at any time a
petition for review of the suspension.
The Commission will order a hearing
on the matter if a request for a hearing
is included in the petition.

(d) Subsequent Amendments. (1) Except
as provided in paragraph (d)(2) of this
section, a post-effective amendment or
registration statement which includes
a prospectus shall not become effective
under paragraph (a) of this section if a
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subsequent post-effective amendment
or registration statement relating to
the prospectus is filed before such
amendment or registration statement
becomes effective.

(2) A post-effective amendment or
registration statement which includes
a prospectus shall become effective
under paragraph (a) of this section not-
withstanding the filing of a subsequent
post-effective amendment or registra-
tion statement relating to the pro-
spectus, Provided, that the following
conditions are met:

(i) The subsequent amendment or
registration statement is filed under
paragraph (b) of this section; and

(ii) The subsequent amendment or
registration statement designates as
its effective date either:

(A) The date on which the prior post-
effective amendment or registration
statement was to become effective
under paragraph (a) of this section or

(B) A new effective date designated
under paragraph (b)(1)(iii) of this sec-
tion.

In this case the prior post-effective
amendment or registration statement
filed under paragraph (a) of this section
and any prior post-effective amend-
ment or registration statement filed
under paragraph (b) of this section
shall also become effective on the new
effective date designated under para-
graph (b)(1)(iii) of this section.

(3) Notwithstanding paragraphs (d)(1)
and (d)(2) of this section, if another
post-effective amendment or registra-
tion statement relating to the same
prospectus is filed under paragraph (a)
of this section before the prior amend-
ments or registration statements filed
under paragraphs (a) and (b) of this sec-
tion have become effective, none of
such prior amendments or registration
statements shall become effective
under this section.

(e) Condition to Use of Paragraphs (a)
or (b). A post-effective amendment or
new registration statement shall not
become effective under paragraphs (a)
or (b) of this section unless within two
years prior to the filing thereof a post-
effective amendment or registration
statement relating to the common
stock of the registrant has become ef-
fective.

(f) Electronic Filers. When
ascertaining the date of filing, elec-
tronic filers should not presume a reg-
istration statement has been accepted
until notice of acceptance has been re-
ceived from the Commission.

NOTE: To determine the date of automatic
effectiveness, the day following the filing
date is the first day of the time period. For
example, a post-effective amendment filed
under paragraph (a) of this section on No-
vember 1 would become effective on Decem-
ber 31.

[59 FR 43466, Aug. 24, 1994, as amended at 64
FR 27894, May 21, 1999]

§ 230.487 Effectiveness of registration
statements filed by certain unit in-
vestment trusts.

(a)(1) A unit investment trust reg-
istered under the Investment Company
Act of 1940 that files a registration
statement pursuant to the Act in con-
nection with the offering of the securi-
ties of a series of the unit investment
trust, except the first series of such
trust, may designate a date and time
for such registration statement to be-
come effective. If the registrant com-
plies with the conditions set forth in
paragraph (b) of this section, the reg-
istration statement shall become effec-
tive in accordance with such designa-
tion.

(2) The registrant may designate the
date and time of effectiveness in the
registration statement or in any pre-ef-
fective amendment thereto. A pre-ef-
fective amendment to a registration
statement with respect to which such a
designation is properly made shall be
deemed to have been filed with the con-
sent of the Commission and shall ac-
cordingly be treated as part of the reg-
istration statement.

(b) Availability of effectiveness of a
registration statement in accordance
with paragraph (a) of this section is
conditioned upon compliance with the
following:

(1) The registrant is not engaged in
the business of investing in securities
issued by one or more open-end man-
agement investment companies;

(2) The designation provided for in
paragraph (a) of this section is set
forth on the facing sheet of such reg-
istration statement or a pre-effective
amendment thereto;
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(3) The registrant identifies one or
more previous series of the trust for
which the effective date of the reg-
istration statement was determined by
the Commission or its staff, and makes
the following representations:

(i) That the portfolio securities de-
posited in the series with respect to
which the registration statement or
pre-effective amendment is being filed
do not differ materially in type or
quality from those deposited in such
previous series identified by the reg-
istrant; and

(ii) That, except to the extent nec-
essary to identify the specific portfolio
securities deposited in, and to provide
essential financial information for, the
series with respect to which the reg-
istration statement or pre-effective
amendment thereto is being filed, the
registration statement or pre-effective
amendment thereto does not contain
disclosures that differ in any material
respect from those contained in the
registration statement of such previous
series identified by the registrant;

(4) The registrant represents that it
has complied with rule 460 under the
Act (17 CFR 230.460);

(5) The identification and representa-
tions provided for in paragraphs (b)(3)
and (b)(4) of this section are made on
the signature page of the registration
statement or a pre-effective amend-
ment thereto; and

(6) If counsel prepared or reviewed
such registration statement or a pre-ef-
fective amendment thereto, such coun-
sel shall furnish to the Commission at
the time the registration statement or
pre-effective amendment thereto is
filed a written representation that
such registration statement or pre-ef-
fective amendment does not contain
disclosures which would render such
registration statement ineligible to be-
come effective pursuant to paragraph
(a) of this section.

(c)(1) The Commission may, in the
manner and under the circumstances
set forth in paragraph (c)(2) of this sec-
tion, suspend the ability of a unit in-
vestment trust to designate the date
and time of effectiveness of a series of
such trust. Any such suspension, so
long as it is in effect, shall apply to
any registration statement that has
been filed but has not, at the time of

such suspension, become effective, and
to any registration statement with re-
spect to any series of such trust that
may be filed after such suspension. Any
suspension shall apply only to the abil-
ity to designate the date and time of
effectiveness pursuant to paragraph (a)
of this section and shall not otherwise
affect any registration statement.

(2) Any suspension pursuant to para-
graph (c)(1) of this section shall be-
come effective at such time as the
Commission furnishes written notice
thereof to the company or the sponsor
of the unit investment trust. The no-
tice of such suspension shall be in writ-
ing and shall specify the period for
which such suspension shall remain in
effect. The Commission may issue such
suspension if it appears to the Commis-
sion that any registration statement
containing a designation pursuant to
this section is incomplete or inac-
curate in any material respect, wheth-
er or not such registration statement
has become effective, or that the reg-
istrant has not complied with the con-
ditions of this section. Following such
action by the Commission, the reg-
istrant may file with the Commission
at any time a petition for review of the
suspension. The Commission will order
a hearing on the matter if a request for
a hearing is included in the petition.

(d) When ascertaining the date of fil-
ing, electronic filers should not pre-
sume a registration statement has been
accepted until notice of acceptance has
been received from the Commission.

[47 FR 20294, May 12, 1982, as amended at 58
FR 14858, Mar. 18, 1993; 59 FR 43467, Aug. 24,
1994; 64 FR 27894, May 21, 1999]

§ 230.488 Effective date of registration
statements relating to securities to
be issued in certain business com-
bination transactions.

(a) A registration statement filed on
Form N–14 by a registered open-end
management investment company for
the purpose of registering securities to
be issued in an exchange offer or other
business combination transaction pur-
suant to Rule 145 under the Securities
Act of 1933 (15 U.S.C. 77a et seq.) shall
become effective on the thirtieth day
after the date upon which it is filed
with the Commission, or such later
date designated by the registrant on
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the facing sheet of the registration
statement, which date shall be not
later than fifty days after the date on
which the registration statement is
filed, unless the Commission having
due regard to the public interest and
the protection of investors declares
such amendment effective on an earlier
date, provided the following conditions
are met:

(1) Any prospectus filed as a part of
the registration statement does not in-
clude disclosure relating to any other
proposal to be acted on at a meeting of
the shareholders of either company
other than proposals related to an ex-
change offer, or a business combination
transaction pursuant to Rule 145(a),
and any other proposal relating to:

(i) Uncontested election of directors,
(ii) Ratification of the selection of

accountants,
(iii) The continuation of a current

advisory contract,
(iv) Increases in the number or

amount of shares authorized to be
issued by the registrant; and

(v) Continuation of any current con-
tract relating to the distribution of
shares issued by the registrant; and

(2) The registration statement recites
on the facing sheet that the registrant
proposes that the filing become effec-
tive pursuant to this rule.

(b) No registration statement shall
become effective pursuant to para-
graph (a) of this section if, prior to the
effective date of the registration state-
ment, it should appear to the Commis-
sion that the registration statement
may be incomplete or inaccurate in
any material respect and the Commis-
sion furnishes to the registrant written
notice that the effective date is to be
suspended. Following such action by
the Commission, the registrant may
file with the Commission at any time a
petition for review of the suspension.
The Commission will order a hearing
on the matter if a request for such a
hearing is included in the petition. If
the Commission has suspended the ef-
fective date of the registration state-
ment, it shall become effective on such
date as the Commission may deter-
mine, having due regard to the public
interest and the protection of inves-
tors.

(c) When ascertaining the date of fil-
ing, electronic filers should not pre-
sume a registration statement has been
accepted until notice of acceptance has
been received from the Commission.

[50 FR 48383, Nov. 25, 1985, as amended at 58
FR 14858, Mar. 18, 1993; 59 FR 67761, Dec. 30,
1994]

§ 230.489 Filing of form by foreign
banks and insurance companies
and certain of their holding compa-
nies and finance subsidiaries.

(a) The following foreign issuers shall
file Form F–N [17 CFR 239.43] under the
Act appointing an agent for service of
process when filing a registration
statement under the Act:

(1) A foreign issuer that is a foreign
bank or foreign insurance company ex-
cepted from the definition of invest-
ment company by rule 3a–6 (17 CFR
270.3a–6) under the Investment Com-
pany Act of 1940 (the ‘‘1940 Act’’);

(2) A foreign issuer that is a finance
subsidiary of a foreign bank or foreign
insurance company, as those terms are
defined in rule 3a–6 under the 1940 Act,
if the finance subsidiary is excepted
from the definition of investment com-
pany by rule 3a–5 [17 CFR 270.3a–5]
under the 1940 Act; or

(3) A foreign issuer that is excepted
from the definition of investment com-
pany by rule 3a–1 (17 CFR 270.3a–1)
under the 1940 Act because some or all
of its majority-owned subsidiaries are
foreign banks or insurance companies
excepted from the definition of invest-
ment company by rule 3a–6 under the
1940 Act.

(b) The requirements of paragraph (a)
of this section shall not apply to:

(1) A foreign issuer that has filed
Form F–X (17 CFR 239.42) under the Se-
curities Act of 1933 with respect to the
securities being offered; and

(2) A foreign issuer filing a registra-
tion statement relating to debt securi-
ties or non-voting preferred stock that
has on file with the Commission a cur-
rently accurate Form N–6C9 (17 CFR
274.304, rescinded) under the 1940 Act.

(c) Six copies of Form F–N, one of
which shall be manually signed, shall
be filed with the Commission at its
principal office.

[56 FR 56299, Nov. 4, 1991]
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REGISTRATION BY FOREIGN GOVERNMENTS
OR POLITICAL SUBDIVISIONS THEREOF

SOURCE: Sections 230.490 to 230.494 con-
tained in Regulation C, 12 FR 4076, June 24,
1947, unless otherwise noted.

§ 230.490 Information to be furnished
under paragraph (3) of Schedule B.

Any issuer filing a registration state-
ment pursuant to Schedule B of the act
need not furnish the detailed informa-
tion specified in paragraph (3) as to
issues of outstanding funded debt the
aggregate amount of which out-
standing is less than 5 percent of the
total funded debt outstanding and to be
created by the security to be offered,
provided the amount thereof is in-
cluded in the statement of the total
amount of funded debt outstanding and
a statement is made as to the title,
amount outstanding, rate of interest,
and date of maturity of each such
issue.

§ 230.491 Information to be furnished
under paragraph (6) of Schedule B.

Any foreign government filing a reg-
istration statement pursuant to Sched-
ule B of the act need state, in fur-
nishing the information required by
paragraph (6), the names and addresses
only of principal underwriters, namely,
underwriters in privity of contract
with the registrant, provided they are
designated as principal underwriters
and a brief statement is made as to the
discounts and commissions to be re-
ceived by subunderwriters or dealers.

§ 230.492 Omissions from prospectuses.
In the case of a security for which a

registration statement conforming to
Schedule B is in effect, the following
information, contained in the registra-
tion statement, may be omitted from
any prospectus: Information in answer
to paragraph (3) of the Schedule with
respect to the amortization and retire-
ment provisions for debt not being reg-
istered, and with respect to the provi-
sions for the substitution of security
for such debt; the addresses of under-
writers in answer to paragraph (6); in-
formation in answer to paragraph (11);
the addresses of counsel in answer to
paragraph (12); the copy of any agree-
ment or agreements required by para-

graph (13); the agreement required by
paragraph (14); and all information,
whether contained in the registration
statement itself or in any exhibit
thereto, not required by Schedule B.

(Secs. 10(a)(4), 19(a), 48 Stat. 81, 85; sec. 209, 48
Stat. 908; 15 U.S.C. 77(j)(a)(4), 77(s)(a))

[41 FR 12010, Mar. 23, 1976]

§ 230.493 Filing of opinions of counsel.
The copy of the opinion or opinions

of counsel required by paragraph (14) of
Schedule B shall be filed either as a
part of the registration statement as
originally filed, or as in amendment
thereto.

§ 230.494 Newspaper prospectuses.
(a) This section shall apply only to

newspaper prospectuses relating to se-
curities, as to which a registration
statement has become effective, issued
by a foreign national government with
which the United States maintains dip-
lomatic relations. The term newspaper
prospectus means an advertisement of
securities in newspapers, magazines or
other periodicals which are admitted to
the mails as second-class matter and
which are not distributed by the adver-
tiser. The term does not include re-
prints, reproductions or detached cop-
ies of such advertisements. A news-
paper prospectus shall not be deemed a
prospectus meeting the requirements
of section 10 for the purpose of section
2(10)(a) or 5(b)(2) of the Act.

(b) All information included in a
newspaper prospectus may be expressed
in such condensed or summarized form
as may be necessary in the light of the
circumstances under which newspaper
prospectuses are authorized to be used.
The information need not follow the
order in which the information is set
forth in the registration statement or
in the full prospectus. No information
need be set forth in tabular form.

(c) The following statement shall be
set forth at the head of every news-
paper prospectus in conspicuous print:

These securities, though registered, have not
been approved or disapproved by the Securi-
ties and Exchange Commission, which does
not pass on the merits of any registered se-
curities.

(d) There shall be set forth at the
foot of every newspaper prospectus in
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conspicuous print a statement to the
following effect:

Further information, particularly financial
information, is contained in the registration
statement filed with the Commission and in
a more complete prospectus which must be
furnished to each purchaser and is obtain-
able from the following persons:

(Insert names.)

(e) If the registrant or any of the un-
derwriters knows or has reasonable
grounds to believe that it is intended
to stablize the price of any security to
facilitate the offering of the registered
security, there shall be placed in the
newspaper prospectus, in capital let-
ters, the statement required by Item
502(d) of Regulation S–K (§ 229.502(d) of
this chapter) to be included in the full
prospectus.

(f) A newspaper prospectus shall con-
tain the information specified in para-
graphs (f) (1) to (9) of this section. All
other information and documents con-
tained in the registration statement
may be omitted. The following infor-
mation shall be included:

(1) The name of the borrowing gov-
ernment;

(2) A brief description of the securi-
ties to be offered;

(3) The price at which it is proposed
to offer the security to the public in
the United States;

(4) The purpose and approximate
amounts to be devoted to such pur-
poses, so far as determinable, for which
the security to be offered is to supply
funds; and if funds for such purposes
are to be raised in part from other
sources, the amounts and the sources
thereof:

(5) A brief statement as to the
amount of funded and floating debt
outstanding and to be created, exclud-
ing inter-governmental debt;

(6) A condensed or summarized state-
ment of receipt and expenditures for
the last three fiscal years for which
data are available;

(7) A condensed or summarized state-
ment of the balance of international
payments for the last three fiscal years
for which data are available;

(8) If the issuer or its predecessor has
defaulted on the principal or interest of
any external debt, excluding intergov-
ernmental debt, during the last twenty
years, the date, amount and cir-

cumstances of such default and the
general effect of any succeeding ar-
rangement;

(9) Underwriting discounts and com-
missions per unit and in the aggregate.

(g) A newspaper prospectus may also
include, in condensed, summarized or
graphic form, additional information
the substance of which is contained in
the registration statement. A news-
paper prospectus shall not contain any
information the substance of which is
not set forth in the registration state-
ment.

(h) All information included in a
newspaper prospectus shall be set forth
in type at least as large as seven-point
modern type: Provided, however, That
such information shall not be so ar-
ranged as to be misleading or obscure
the information required to be included
in such a prospectus.

(i) Five copies of every proposed
newspaper prospectus, in the size and
form in which it is intended to be pub-
lished shall be filed with the Commis-
sion at least three business days before
definitive copies thereof are submitted
to the newspaper, magazine or other
periodical for publication. Within
seven days after publication, five addi-
tional copies shall be filed in the exact
form in which it was published and
shall be accompanied by a statement of
the date and manner of its publication.

(Interprets or applies sec. 7, 48 Stat. 78, as
amended; 15 U.S.C. 77g; secs. 6, 7, 8, 10, 19(a),
48 Stat. 78, 79, 81, 85, secs. 205, 209, 48 Stat.
906, 908; sec. 301, 54 Stat. 857; sec. 8, 68 Stat.
685; sec. 1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat.
57; secs. 12, 13, 14, 15(d), 23(a), 48 Stat. 892, 895,
901; secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec
203(a), 49 Stat. 704; sec. 202, 68 Stat. 686; secs.
3, 4, 5, 6, 78 Stat. 565–568, 569, 570–574; secs. 1,
2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3–5, 84
Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503; secs.
8, 9, 10, 18, 89 Stat. 117, 118, 119, 155; sec.
308(b), 90 Stat. 57; secs. 202, 203, 204, 81 Stat.
1494, 1498, 1499, 1500; 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 78l, 78m, 78n, 78o(d), 78w(a))

[16 FR 8820 Aug. 31, 1951, as amended at 19 FR
6729, Oct. 20, 1954; 48 FR 19875, May 3, 1983]

§ 230.495 Preparation of registration
statement.

(a) A registration statement on Form
N–1A, Form N–2, Form N–3, or Form N–
4, shall consist of the facing sheet of
the applicable form; a prospectus con-
taining the information called for by
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such form; the information, list of ex-
hibits, undertakings and signatures re-
quired to be set forth in such form; fi-
nancial statements and schedules; ex-
hibits; and other information or docu-
ments filed as part of the registration
statement; and all documents or infor-
mation incorporated by reference in
the foregoing (whether or not required
to be filed).

(b) All general instructions, instruc-
tions to items of the form, and instruc-
tions as to financial statements, exhib-
its, or prospectuses are to be omitted
from the registration statement in all
cases.

(c) In the case of a registration state-
ment filed on Form N–1A, Form N–2,
Form N–3, or Form N–4, Parts A and B
shall contain the information called
for by each of the items of the applica-
ble Part, except that unless otherwise
specified, no reference need be made to
inapplicable items, and negative an-
swers to any item may be omitted.
Copies of Parts A and B may be filed as
part of the registration statement in
lieu of furnishing the information in
item-and-answer form. Wherever such
copies are filed in lieu of information
in item-and-answer form, the text of
the items of the form is to be omitted
from the registration statement, as
well as from Parts A and B, except to
the extent provided in paragraph (d) of
the section.

(d) In the case of a registration state-
ment filed on Form N–1A, Form N–2,
Form N–3, or Form N–4, where any
item of those forms calls for informa-
tion not required to be included in
Parts A and B (generally Part C of such
form), the text of such items, including
the numbers and captions thereof, to-
gether with the answers thereto, shall
be filed with Parts A or B under cover
of the facing sheet of the form as part
of the registration statement. How-
ever, the text of such items may be
omitted, provided the answers are so
prepared as to indicate the coverage of
the item without the necessity of ref-
erence to the text of the item. If any
such item is inapplicable, or the an-
swer thereto is in the negative, a state-
ment to that effect shall be made. Any
financial statements not required to be
included in Parts A and B shall also be
filed as part of the registration state-

ment proper, unless incorporated by
reference pursuant to § 230.411.

(e) Electronic Filings. When
ascertaining the date of filing, elec-
tronic filers should not presume a reg-
istration statement has been accepted
until notice of acceptance has been re-
ceived from the Commission.

(Securities Act of 1933)

[48 FR 37938, Aug. 22, 1983, as amended at 50
FR 26159, June 25, 1985; 57 FR 56834, Dec. 1,
1992; 58 FR 14859, Mar. 18, 1993; 63 FR 13943,
Mar. 23, 1998; 64 FR 27894, May 21, 1999]

§ 230.496 Contents of prospectus and
statement of additional information
used after nine months.

In the case of a registration state-
ment filed on Form N–1A, Form N–2,
Form N–3, or Form N–4, there may be
omitted from any prospectus or State-
ment of Additional Information used
more than 9 months after the effective
date of the registration statement any
information previously required to be
contained in the prospectus or the
Statement of Additional Information
insofar as later information covering
the same subjects, including the latest
available certified financial state-
ments, as of a date not more than 16
months prior to the use of the pro-
spectus or the Statement of Additional
Information is contained therein.

[57 FR 56835, Dec. 1, 1992]

§ 230.497 Filing of investment com-
pany prospectuses—number of cop-
ies.

(a) Five copies of every form of pro-
spectus sent or given to any person
prior to the effective date of the reg-
istration statement that varies from
the form or forms of prospectus in-
cluded in the registration statement
filed pursuant to § 230.402(a) shall be
filed as part of the registration state-
ment not later than the date that form
of prospectus is first sent or given to
any person, except that:

(1) An investment company adver-
tisement under § 230.482 shall be filed
under this paragraph (a) (but not as
part of the registration statement) un-
less filed under paragraph (i) of this
section; and

(2) A profile under § 230.498 shall be
filed in accordance with paragraph (k)
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of this section and not as part of the
registration statement.

(b) Within 5 days after the effective
date of a registration statement or the
commencement of a public offering
after the effective date of a registra-
tion statement, whichever occurs later,
10 copies of each form of prospectus
used after the effective date in connec-
tion with such offering shall be filed
with the Commission in the exact form
in which it was used.

(c) For investment companies filing
on Form N–1A (§ 239.15A and § 274.11A of
this chapter), Form N–2 (§ 239.14 and
§ 274.11a–1 of this chapter), Form N–3
(§ 239.17a and § 274.11b of this chapter),
or Form N–4 (§ 239.17b and § 274.11c of
this chapter), within five days after the
effective date of a registration state-
ment or the commencement of a public
offering after the effective date of a
registration statement, whichever oc-
curs later, ten copies of each form of
prospectus and form of Statement of
Additional Information used after the
effective date in connection with such
offering shall be filed with the Com-
mission in the exact form in which it
was used.

(d) After the effective date of a reg-
istration statement no prospectus
which purports to comply with section
10 of the Act and which varies from any
form of prospectus filed pursuant to
paragraph (b) or (c) of this rule shall be
used until 10 copies thereof have been
filed with, or mailed for filing to, the
Commission.

(e) For investment companies filing
on Form N–1A, Form N–2, Form N–3, or
Form N–4, after the effective date of a
registration statement, no prospectus
that purports to comply with Section
10 of the Act or Statement of Addi-
tional Information that varies from
any form of prospectus or form of
Statement of Additional Information
filed pursuant to paragraph (c) of this
section shall be used until five copies
thereof have been filed with, or mailed
for filing to the Commission.

(f) Every prospectus consisting of a
radio or television broadcast shall be
reduced in writing. Five copies of every
such prospectus shall be filed with the
Commission in accordance with the re-
quirements of this section.

(g) Each copy of a prospectus under
this rule shall contain in the upper
right hand corner of the cover page the
paragraph of this rule under which the
filing is made and the file number of
the registration statement to which
the prospectus relates. In addition,
each investment company advertise-
ment deemed to be a section 10(b) pro-
spectus pursuant to § 230.482 of this
chapter shall contain in the upper
right hand corner of the cover page the
legend ‘‘Rule 482 ad.’’ The information
required by this paragraph may be set
forth in longhand, provided it is leg-
ible.

(h)(1) No later than the second busi-
ness day following the earlier of the
date of the determination of the offer-
ing price or the date it is first used
after effectiveness in connection with a
public offering or sales, ten copies of
every form of prospectus and State-
ment of Additional Information, where
applicable, that discloses the informa-
tion previously omitted from the pro-
spectus filed as part of an effective reg-
istration statement in reliance upon
Rule 430A under the Securities Act
(§ 230.430A of this chapter) shall be filed
with the Commission in the exact form
in which it is used, or transmitted by a
means reasonably calculated to result
in filing with the Commission by that
date.

(2) Ten copies of each term sheet or
abbreviated term sheet sent or given in
reliance upon Rule 434 (§ 230.434) shall
be filed with the Commission no later
than the second business day following
the earlier of the date of determination
of the offering price, or the date it is
first used after effectiveness in connec-
tion with a public offering or sales, or
transmitted by a means reasonably cal-
culated to result in filing with the
Commission by that date.

(i) An investment company advertise-
ment deemed to be a section 10(b) pro-
spectus pursuant to § 230.482 of this
chapter shall be considered to be filed
with the Commission upon filing with a
national securities association reg-
istered under Section 15A of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78o) that has adopted rules providing
standards for the investment company
advertising practices of its members
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and has established and implemented
procedures to review that advertising.

(j) In lieu of filing under paragraph
(b) or (c) of this section, a registrant
may file a certification that:

(1) The form of prospectus and State-
ment of Additional Information that
would have been filed under paragraph
(b) or (c) of this section would not have
differed from that contained in the
most recent registration statement or
amendment, and

(2) The text of the most recent reg-
istration statement or amendment has
been filed electronically.

(k)(1) Profile filing requirements. A
form of profile under § 230.498 shall not
be used unless:

(i) The form of profile that has not
been previously filed with the Commis-
sion is filed at least 30 days before the
date that it is first sent or given to any
person.

(A) No additional filing is required
during the 30-day period for changes
(material or otherwise) to a form of
profile filed under this paragraph if the
changes are included in the definitive
profile that is filed with the Commis-
sion under paragraph (k)(2)(ii) of this
section.

(B) The form of profile filed under
this paragraph (k)(1)(i) can be used on
the later of 30 days after the date of fil-
ing or, if the profile is filed in connec-
tion with an initial registration state-
ment or a post-effective amendment
that adds a series of an investment
company to a registration statement,
or reflects changes to a prospectus in-
cluded in a post-effective amendment
filed to update a registration state-
ment under § 230.485, the date that the
registration statement or post-effec-
tive amendment becomes effective.

(ii) A definitive form of a profile filed
under paragraph (k)(1)(i) of this section
is filed with the Commission no later
than the fifth business day after the
date that it is used.

(iii) A form of profile that differs
from any definitive form of profile that
was filed under this paragraph (k) is
filed with the Commission in definitive
form no later than the fifth business
day after the date that it is first used.
This filing shall be made under one of
the following according to the char-

acter of the change contained in the
form of profile:

(A) A form of profile that contains a
material change to the information
disclosed under § 230.498 (c)(2) (i)–(iii);
and

(B) A form of profile that does not
contain a material change to the infor-
mation under § 230.498 (c)(2) (i)–(iii).

(2) Filing procedures. (i) Designate, at
the top of the first page of any form of
profile that is filed under this para-
graph (k), the paragraph and sub-para-
graph under which the profile is filed.

(ii) Send two additional copies of the
first definitive form of profile filed
electronically under paragraph
(k)(1)(ii) of this section to the Commis-
sion, in the primary form intended to
be used for distribution to investors
(e.g., paper, electronic media), by mail
or other means reasonable calculated
to result in receipt by the Commission,
no later than the fifth business day
after the date the profile is first sent or
given to any person. Send copies to the
following address: Office of Disclosure
and Review, Division of Investment
Management, U.S. Securities and Ex-
change Commission, 450 Fifth St., NW.,
Mail Stop 5–6, Washington, DC 20549–
6009. Note prominently that the sub-
mission is made in accordance with
§ 230.497(k)(2) of Regulation C under the
Securities Act. If the profile is distrib-
uted primarily on the Internet, supply,
in lieu of copies, the electronic address
(‘‘URL’’) of the profile page(s) in an ex-
hibit to the electronic filing under this
paragraph (k). Filers may fulfill the re-
quirements of this paragraph by sub-
mitting with their definitive form of
profile filed electronically under para-
graph (k)(1)(ii) of this section an unof-
ficial PDF copy of the profile in ac-
cordance with § 232.104 of this chapter.
This additional requirement will expire
on June 1, 2000.

(Securities Act of 1933)

[48 FR 37939, Aug. 22, 1983, as amended at 50
FR 26160, June 25, 1985; 52 FR 21262, June 5,
1987; 53 FR 3880, Feb. 10, 1988; 57 FR 56835,
Dec. 1, 1992; 58 FR 14859, Mar. 18, 1993; 60 FR
26618, May 17, 1995; 62 FR 39763, July 24, 1997;
63 FR 13943, 13984, Mar. 23, 1998; 63 FR 19286,
Apr. 17, 1998; 64 FR 27894, May 21, 1999]
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§ 230.498 Profiles for certain open-end
management investment companies.

(a) Definitions. (1) A Fund means an
open-end management investment
company, or any series of such a com-
pany, that has, or is included in, an ef-
fective registration statement on Form
N–1A (§§ 274.11A and 239.15A of this
chapter) and that has a current pro-
spectus under section 10(a) of the Act
(15 U.S.C. 77j(a)).

(2) A Profile means a summary pro-
spectus that is authorized under sec-
tion 10(b) of the Act (15 U.S.C. 77j(b))
and section 24(g) of the Investment
Company Act (15 U.S.C. 80a–24(g) for
the purpose of section 5(b)(1) of the Act
(15 U.S.C. 77e(b)(1)).

(b) General requirements. A Fund may
provide a Profile to investors, which
may include, or be accompanied by, an
application that investors may use to
purchase the Fund’s shares, if the Pro-
file contains the information required
or not precluded by paragraph (c) of
this section and does not incorporate
any information by reference to an-
other document.

Instructions to paragraph (b): 1. The Profile is
intended to be a standardized summary of
key information in the Fund’s prospectus
under section 10(b) of the Act. Additional in-
formation is available in the Fund’s pro-
spectus under section 10(a) of the Act, in the
Fund’s Statement of Additional Information
under Form N–1A, and in the Fund’s annual
and semi-annual shareholder reports pre-
pared in accordance with § 270.30d–1. Funds
may not use cross-references in the Profile
to other Fund disclosure documents unless
required or permitted by this rule. Funds
should minimize cross-references and the use
of footnotes within the Profile; cross-ref-
erences and footnotes should generally be
used only to promote a better understanding
of the information about the Fund contained
in the Profile.

2. Provide clear and concise information in
the Profile in a format designed to commu-
nicate the information effectively. Avoid ex-
cessive detail, technical or legal terms, and
long sentences and paragraphs. Provide the
information in the Profile using the plain
English writing principles in § 230.421(d).

3. A Fund may use document design tech-
niques intended to promote effective commu-
nication of the information in the Profile un-
less inconsistent with the requirements of
this section.

4. A Profile may describe more than one
Fund or class of a Fund. A Profile that offers
the securities of more than one Fund or class

of a Fund does not need to repeat informa-
tion that is the same for each Fund or class
of Fund described in the Profile.

5. File the Profile with the Commission as
required by § 230.497(k).

(c) Specific requirements. (1) Include on
the cover page of the Profile or at the
beginning of the Profile:

(i) The Fund’s name and, at the
Fund’s option, the Fund’s investment
objective or the type of fund or class
offered, or both;

(ii) A statement identifying the docu-
ment as a ‘‘Profile,’’ without using the
term ‘‘prospectus’’;

(iii) The approximate date of the Pro-
file’s first use;

(iv) The following legend:

This Profile summarizes key information
about the Fund that is included in the
Fund’s prospectus. The Fund’s prospectus in-
cludes additional information about the
Fund, including a more detailed description
of the risks associated with investing in the
Fund that you may want to consider before
you invest. You may obtain the prospectus
and other information about the Fund at no
cost by calling lllll .

(v) Provide a toll-free (or collect)
telephone number that investors can
use to obtain the prospectus and other
information. The Fund may indicate,
as applicable, that the prospectus and
other information is available on the
Fund’s Internet site or by E-mail re-
quest. The Fund also may indicate, if
applicable, that the prospectus and
other information is available from a
financial intermediary (such as a
broker-dealer or bank) through which
shares of the Fund may be purchased
or sold.

Instruction to paragraph (c)(1)(v): When the
Fund (or financial intermediary through
which shares of the Fund may be purchased
or sold) receives a request for the Fund’s pro-
spectus, the Fund’s Statement of Additional
Information, or the Fund’s annual or semi-
annual report, the Fund (or financial inter-
mediary) must send the requested document
within three business days of receipt of the
request, by first-class mail or other means
designed to ensure equally prompt delivery.
Funds are encouraged to send other informa-
tion requested by shareholders within the
same period.

(2) Provide the information required
by paragraphs (c)(2) (i) through (ix) of
this section in the order indicated:
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(i) Fund objectives/goals. Provide the
information about the Fund’s invest-
ment objectives or goals required by
Item 2(a) of Form N–1A.

(ii) Principal investment strategies of
the Fund. Provide the information
about the Fund’s principal investment
strategies required by Item 2(b) of
Form N–1A. In addition, a Fund (other
than a Fund that has not yet been re-
quired to deliver a semi-annual or an-
nual report under § 270.30d–1 of this
chapter) must provide disclosure to the
following effect:

Additional information about the Fund’s
investments is available in the Fund’s an-
nual and semi-annual reports to share-
holders. In the Fund’s annual report you will
find a discussion of the market conditions
and investment strategies that significantly
affected the Fund’s performance during the
last fiscal year. You may obtain either or
both of these reports at no cost by calling
lllllll.

(iii) Principal risks of investing in the
Fund. Provide the narrative disclosure,
bar chart, and table required by Item
2(c) of Form N–1A. Provide in the table
the Fund’s average annual total re-
turns and, if applicable, yield as of the
end of the most recent calendar quar-
ter prior to the Profile’s first use. Up-
date the return information as of the
end of each succeeding calendar quar-
ter as soon as practicable after the
completion of the quarter. Disclose the
date of the return information adjacent
to the table.

Instruction to paragraph (c)(2)(iii): A Fund
may reflect the updated performance infor-
mation in this section of the profile by
affixing a label or sticker, or by other rea-
sonable means.

(iv) Fees and expenses of the Fund. In-
clude the fee table required by Item 3
of Form N–1A.

(v) Investment adviser, sub-adviser(s)
and portfolio manager(s) of the Fund. (A)
Identify the Fund’s investment adviser.

(B) Identify the Fund’s sub-adviser(s)
(if any) except that:

(1) A Fund need not identify a sub-ad-
viser(s) whose sole responsibility for
the Fund is limited to day-to-day man-
agement of the Fund’s holdings of cash
and cash equivalent instruments, un-
less the Fund is a money market fund
or other Fund with a principal invest-

ment strategy of regularly holding
cash and cash equivalent instruments.

(2) A Fund having three or more sub-
advisers, each of which manages a por-
tion of the Fund’s portfolio, need not
identify each such sub-adviser, except
that the Fund must identify any sub-
adviser that is (or is reasonably ex-
pected to be) responsible for the man-
agement of a significant portion of the
Fund’s net assets. For purposes of this
paragraph (c)(2)(v)(B)(2), a significant
portion of a Fund’s net assets generally
will be deemed to be 30% or more of the
fund’s net assets.

(C) State the name and length of
service of the person or persons em-
ployed by or associated with the
Fund’s investment adviser (or the
Fund) who are primarily responsible
for the day-to-day management of the
Fund’s portfolio and summarize each
person’s business experience for the
last five years in accordance with the
Instructions to Item 6(a)(2) of Form N–
1A. A Fund with three or more such
persons, each of whom is (or is reason-
ably expected to be) responsible for the
management of a portion of the Fund’s
portfolio, need not identify each per-
son, except that a Fund must identify
and summarize the business experience
for the last five years of each person
who is (or is reasonably expected to be)
responsible for the management of a
significant portion of the Fund’s net
assets. For purposes of this paragraph
(c)(2)(v)(C), a significant portion of a
Fund’s net assets generally will be
deemed to be 30% or more of the Fund’s
net assets.

(vi) Purchase of Fund shares. Disclose
the Fund’s minimum initial or subse-
quent investment requirements, the
initial sales load (or other loads) to
which the Fund’s shares are subject,
and, if applicable, the initial sales load
breakpoints or waivers.

(vii) Sale of Fund shares. Disclose that
the Fund’s shares are redeemable, iden-
tify the procedures for redeeming
shares (e.g., on any business day by
written request, telephone, or wire
transfer), and identify any charges or
sales loads that may be assessed upon
redemption (including, if applicable,
the existence of waivers of these
charges).
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(viii) Fund distributions and tax infor-
mation. Describe how frequently the
Fund intends to make distributions
and what options for reinvestment of
distributions (if any) are available to
investors. State, as applicable, that the
Fund intends to make distributions
that may be taxed as ordinary income
or capital gains (which may be taxable
at different rates depending on the
length of time that the Fund holds its
assets) or that the Fund intends to dis-
tribute tax-exempt income. If a Fund
expects that its distributions, as a re-
sult of its investment objectives or
strategies, primarily will consist of or-
dinary income or capital gains, provide
disclosure to that effect. For a Fund
that holds itself out as investing in se-
curities generating tax-exempt income,
provide, as applicable, a general state-
ment to the effect that a portion of the
Fund’s distributions may be subject to
federal income tax.

(ix) Other services are available from
the Fund. Provide a brief summary of
services available to the Fund’s share-
holders (e.g., any exchange privileges
or automated information services),
unless otherwise disclosed in response
to paragraphs (c)(2)(vi) through (viii) of
this section.

Instruction to paragraph (c)(2)(ix): A Fund
should disclose only those services that gen-
erally are available to typical investors in
the Fund.

(3) The Profile may include an appli-
cation that a prospective investor can
use to purchase the Fund’s shares as
long as the application explains with
equal prominence that an investor has
the option of purchasing shares of the
Fund after reviewing the information
in the Profile or after requesting and
reviewing the Fund’s prospectus (and
other information) before making a de-
cision about investing in the Fund.

Instruction to paragraph (c)(3): A Fund may
include the application in a Profile or other-
wise provide an application together with a
Profile in any manner reasonably designed
to alert investors that the application is to
be considered along with the information
about the Fund disclosed in the Profile.

(d) Modified Profile for certain funds.
(1) A Fund may modify or omit the in-
formation required by paragraphs (c)(2)
(vi) through (ix) of this section for a

Profile to be used for a Fund that is of-
fered as an investment option for:

(i) A defined contribution plan that
meets the requirements for qualifica-
tion under section 401(k) of the Inter-
nal Revenue Code (26 U.S.C. 401(k));

(ii) A tax-deferred arrangement under
section 403(b) or 457 of the Internal
Revenue Code (26 U.S.C. 403(b) and 457);
and

(iii) Variable contracts as defined in
section 817(d) of the Internal Revenue
Code (26 U.S.C. 817(d)).

(2) A Fund that uses a Profile per-
mitted under paragraph (d)(1) of this
section may:

(i) Alter the legend required by para-
graph (c)(1)(iv) of this section to in-
clude a statement to the effect that the
Profile is intended for use in connec-
tion with a defined contribution plan,
another tax-deferred arrangement, or a
variable contract, as applicable, and is
not intended for use by other investors;
and

(ii) Modify other disclosure in a Pro-
file consistent with offering the Fund
as a specific investment option for a
defined contribution plan, tax-deferred
arrangement, or variable contract.

(3) A Profile used under paragraph
(d)(1)(i) or (ii), but not paragraph
(d)(1)(iii), of this section may include,
or be accompanied by, an enrollment
form for the plan or arrangement. The
enrollment form does not need to be
filed with the Profile under § 230.497.

[63 FR 13985, Mar. 23, 1998; 63 FR 19286, Apr.
17, 1998]

REGULATION D—RULES GOVERNING THE
LIMITED OFFER AND SALE OF SECURI-
TIES WITHOUT REGISTRATION UNDER
THE SECURITIES ACT OF 1933

AUTHORITY: Sections 230.501 to 230.506
issued under secs. 3(b), 4(2), 19(a), 19(c), 48
Stat. 75, 77, 85; sec. 209, 48 Stat. 908; c.122, 59
Stat. 167; sec. 12, 78 Stat. 580; 84 Stat. 1480;
sec. 308(a)(2), 90 Stat. 57; sec. 18, 92 Stat. 275;
sec. 2, 92 Stat. 962; secs. 505, 622, 701, 94 Stat.
2291, 2292, 2294 15 U.S.C. 77c(b), 77d(2), 77s(a),
77s(c).

SOURCE: Sections 230.501 to 230.506 appear
at 47 FR 11262, Mar. 16, 1982, unless otherwise
noted.

PRELIMINARY NOTES: 1. The following rules
relate to transactions exempted from the
registration requirements of section 5 of the
Securities Act of 1933 (the Act) (15 U.S.C. 77a
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et seq., as amended). Such transactions are
not exempt from the antifraud, civil liabil-
ity, or other provisions of the federal securi-
ties laws. Issuers are reminded of their obli-
gation to provide such further material in-
formation, if any, as may be necessary to
make the information required under this
regulation, in light of the circumstances
under which it is furnished, not misleading.

2. Nothing in these rules obviates the need
to comply with any applicable state law re-
lating to the offer and sale of securities. Reg-
ulation D is intended to be a basic element
in a uniform system of Federal-State limited
offering exemptions consistent with the pro-
visions of sections 18 and 19(c) of the Act. In
those states that have adopted Regulation D,
or any version of Regulation D, special at-
tention should be directed to the applicable
state laws and regulations, including those
relating to registration of person who re-
ceive remuneration in connection with the
offer and sale of securities, to disqualifica-
tion of issuers and other persons associated
with offerings based on state administrative
orders or judgments, and to requirements for
filings of notices of sales.

3. Attempted compliance with any rule in
Regulation D does not act as an exclusive
election; the issuer can also claim the avail-
ability of any other applicable exemption.
For instance, an issuer’s failure to satisfy all
the terms and conditions of Rule 506 shall
not raise any presumption that the exemp-
tion provided by section 4(2) of the Act is not
available.

4. These rules are available only to the
issuer of the securities and not to any affil-
iate of that issuer or to any other person for
resales of the issuer’s securities. The rules
provide an exemption only for the trans-
actions in which the securities are offered or
sold by the issuer, not for the securities
themselves.

5. These rules may be used for business
combinations that involve sales by virtue of
rule 145(a) (17 CFR 230.145(a)) or otherwise.

6. In view of the objectives of these rules
and the policies underlying the Act, regula-
tion D is not available to any issuer for any
transaction or chain of transactions that, al-
though in technical compliance with these
rules, is part of a plan or scheme to evade
the registration provisions of the Act. In
such cases, registration under the Act is re-
quired.

7. Securities offered and sold outside the
United States in accordance with Regulation
S need not be registered under the Act. See
Release No. 33–6863. Regulation S may be re-
lied upon for such offers and sales even if co-
incident offers and sales are made in accord-
ance with Regulation D inside the United
States. Thus, for example, persons who are
offered and sold securities in accordance
with Regulation S would not be counted in
the calculation of the number of purchasers

under Regulation D. Similarly, proceeds
from such sales would not be included in the
aggregate offering price. The provisions of
this note, however, do not apply if the issuer
elects to rely solely on Regulation D for of-
fers or sales to persons made outside the
United States.

[47 FR 11262, Mar. 16, 1982, as amended at 47
FR 54771, Dec. 6, 1982; 55 FR 18322, May 2,
1990]

§ 230.501 Definitions and terms used in
Regulation D.

As used in Regulation D (§§ 230.501–
230.508), the following terms shall have
the meaning indicated:

(a) Accredited investor. Accredited in-
vestor shall mean any person who
comes within any of the following cat-
egories, or who the issuer reasonably
believes comes within any of the fol-
lowing categories, at the time of the
sale of the securities to that person:

(1) Any bank as defined in section
3(a)(2) of the Act, or any savings and
loan association or other institution as
defined in section 3(a)(5)(A) of the Act
whether acting in its individual or fi-
duciary capacity; any broker or dealer
registered pursuant to section 15 of the
Securities Exchange Act of 1934; any
insurance company as defined in sec-
tion 2(13) of the Act; any investment
company registered under the Invest-
ment Company Act of 1940 or a busi-
ness development company as defined
in section 2(a)(48) of that Act; any
Small Business Investment Company
licensed by the U.S. Small Business
Administration under section 301(c) or
(d) of the Small Business Investment
Act of 1958; any plan established and
maintained by a state, its political sub-
divisions, or any agency or instrumen-
tality of a state or its political subdivi-
sions, for the benefit of its employees,
if such plan has total assets in excess
of $5,000,000; any employee benefit plan
within the meaning of the Employee
Retirement Income Security Act of
1974 if the investment decision is made
by a plan fiduciary, as defined in sec-
tion 3(21) of such act, which is either a
bank, savings and loan association, in-
surance company, or registered invest-
ment adviser, or if the employee ben-
efit plan has total assets in excess of
$5,000,000 or, if a self-directed plan,
with investment decisions made solely
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by persons that are accredited inves-
tors;

(2) Any private business development
company as defined in section 202(a)(22)
of the Investment Advisers Act of 1940;

(3) Any organization described in sec-
tion 501(c)(3) of the Internal Revenue
Code, corporation, Massachusetts or
similar business trust, or partnership,
not formed for the specific purpose of
acquiring the securities offered, with
total assets in excess of $5,000,000;

(4) Any director, executive officer, or
general partner of the issuer of the se-
curities being offered or sold, or any di-
rector, executive officer, or general
partner of a general partner of that
issuer;

(5) Any natural person whose indi-
vidual net worth, or joint net worth
with that person’s spouse, at the time
of his purchase exceeds $1,000,000;

(6) Any natural person who had an in-
dividual income in excess of $200,000 in
each of the two most recent years or
joint income with that person’s spouse
in excess of $300,000 in each of those
years and has a reasonable expectation
of reaching the same income level in
the current year;

(7) Any trust, with total assets in ex-
cess of $5,000,000, not formed for the
specific purpose of acquiring the secu-
rities offered, whose purchase is di-
rected by a sophisticated person as de-
scribed in § 230.506(b)(2)(ii); and

(8) Any entity in which all of the eq-
uity owners are accredited investors.

(b) Affiliate. An affiliate of, or person
affiliated with, a specified person shall
mean a person that directly, or indi-
rectly through one or more inter-
mediaries, controls or is controlled by,
or is under common control with, the
person specified.

(c) Aggregate offering price. Aggregate
offering price shall mean the sum of all
cash, services, property, notes, can-
cellation of debt, or other consider-
ation to be received by an issuer for
issuance of its securities. Where securi-
ties are being offered for both cash and
non-cash consideration, the aggregate
offering price shall be based on the
price at which the securities are of-
fered for cash. Any portion of the ag-
gregate offering price attributable to
cash received in a foreign currency
shall be translated into United States

currency at the currency exchange rate
in effect at a reasonable time prior to
or on the date of the sale of the securi-
ties. If securities are not offered for
cash, the aggregate offering price shall
be based on the value of the consider-
ation as established by bona fide sales
of that consideration made within a
reasonable time, or, in the absence of
sales, on the fair value as determined
by an accepted standard. Such valu-
ations of non-cash consideration must
be reasonable at the time made.

(d) Business combination. Business com-
bination shall mean any transaction of
the type specified in paragraph (a) of
Rule 145 under the Act (17 CFR 230.145)
and any transaction involving the ac-
quisition by one issuer, in exchange for
all or a part of its own or its parent’s
stock, of stock of another issuer if, im-
mediately after the acquisition, the ac-
quiring issuer has control of the other
issuer (whether or not it had control
before the acquisition).

(e) Calculation of number of pur-
chasers. For purposes of calculating the
number of purchasers under §§ 230.505(b)
and 230.506(b) only, the following shall
apply:

(1) The following purchasers shall be
excluded:

(i) Any relative, spouse or relative of
the spouse of a purchaser who has the
same principal residence as the pur-
chaser;

(ii) Any trust or estate in which a
purchaser and any of the persons re-
lated to him as specified in paragraph
(e)(1)(i) or (e)(1)(iii) of this section col-
lectively have more than 50 percent of
the beneficial interest (excluding con-
tingent interests);

(iii) Any corporation or other organi-
zation of which a purchaser and any of
the persons related to him as specified
in paragraph (e)(1)(i) or (e)(1)(ii) of this
section collectively are beneficial own-
ers of more than 50 percent of the eq-
uity securities (excluding directors’
qualifying shares) or equity interests;
and

(iv) Any accredited investor.
(2) A corporation, partnership or

other entity shall be counted as one
purchaser. If, however, that entity is
organized for the specific purpose of ac-
quiring the securities offered and is not
an accredited investor under paragraph
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(a)(8) of this section, then each bene-
ficial owner of equity securities or eq-
uity interests in the entity shall count
as a separate purchaser for all provi-
sions of Regulation D (§§ 230.501–
230.508), except to the extent provided
in paragraph (e)(1) of this section.

(3) A non-contributory employee ben-
efit plan within the meaning of Title I
of the Employee Retirement Income
Security Act of 1974 shall be counted as
one purchaser where the trustee makes
all investment decisions for the plan.

(f) Executive officer. Executive officer
shall mean the president, any vice
president in charge of a principal busi-
ness unit, division or function (such as
sales, administration orfinance), any
other officer who performs a policy
making function, or any other person
who performs similar policy making
functions for the issuer. Executive offi-
cers of subsidiaries may be deemed ex-
ecutive officers of the issuer if they
perform such policy making functions
for the issuer.

(g) Issuer. The definition of the term
issuer in section 2(4) of the Act shall
apply, except that in the case of a pro-
ceeding under the Federal Bankruptcy
Code (11 U.S.C. 101 et seq.), the trustee
or debtor in possession shall be consid-
ered the issuer in an offering under a
plan or reorganization, if the securities
are to be issued under the plan.

(h) Purchaser representative. Purchaser
representative shall mean any person
who satisfies all of the following condi-
tions or who the issuer reasonably be-
lieves satisfies all of the following con-
ditions:

(1) Is not an affiliate, director, officer
or other employee of the issuer, or ben-
eficial owner of 10 percent or more of
any class of the equity securities or 10
percent or more of the equity interest
in the issuer, except where the pur-
chaser is:

(i) A relative of the purchaser rep-
resentative by blood, marriage or adop-
tion and not more remote than a first
cousin;

(ii) A trust or estate in which the
purchaser representative and any per-
sons related to him as specified in
paragraph (h)(1)(i) or (h)(1)(iii) of this
section collectively have more than 50
percent of the beneficial interest (ex-
cluding contingent interest) or of

which the purchaser representative
serves as trustee, executor, or in any
similar capacity; or

(iii) A corporation or other organiza-
tion of which the purchaser representa-
tive and any persons related to him as
specified in paragraph (h)(1)(i) or
(h)(1)(ii) of this section collectively are
the beneficial owners of more than 50
percent of the equity securities (ex-
cluding directors’ qualifying shares) or
equity interests;

(2) Has such knowledge and experi-
ence in financial and business matters
that he is capable of evaluating, alone,
or together with other purchaser rep-
resentatives of the purchaser, or to-
gether with the purchaser, the merits
and risks of the prospective invest-
ment;

(3) Is acknowledged by the purchaser
in writing, during the course of the
transaction, to be his purchaser rep-
resentative in connection with evalu-
ating the merits and risks of the pro-
spective investment; and

(4) Discloses to the purchaser in writ-
ing a reasonable time prior to the sale
of securities to that purchaser any ma-
terial relationship between himself or
his affiliates and the issuer or its affili-
ates that then exists, that is mutually
understood to be contemplated, or that
has existed at any time during the pre-
vious two years, and any compensation
received or to be received as a result of
such relationship.

NOTE 1: A person acting as a purchaser rep-
resentative should consider the applicability
of the registration and antifraud provisions
relating to brokers and dealers under the Se-
curities Exchange Act of 1934 (Exchange Act)
(15 U.S.C. 78a et seq., as amended) and relat-
ing to investment advisers under the Invest-
ment Advisers Act of 1940.

NOTE 2: The acknowledgment required by
paragraph (h)(3) and the disclosure required
by paragraph (h)(4) of this section must be
made with specific reference to each prospec-
tive investment. Advance blanket acknowl-
edgment, such as for all securities transactions
or all private placements, is not sufficient.

NOTE 3: Disclosure of any material rela-
tionships between the purchaser representa-
tive or his affiliates and the issuer or its af-
filiates does not relieve the purchaser rep-
resentative of his obligation to act in the in-
terest of the purchaser.

[47 FR 11262, Mar. 16, 1982, as amended at 53
FR 7868, Mar. 10, 1988; 54 FR 11372, Mar. 20,
1989]
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§ 230.502 General conditions to be met.
The following conditions shall be ap-

plicable to offers and sales made under
Regulation D (§§ 230.501–230.508):

(a) Integration. All sales that are part
of the same Regulation D offering must
meet all of the terms and conditions of
Regulation D. Offers and sales that are
made more than six months before the
start of a Regulation D offering or are
made more than six months after com-
pletion of a Regulation D offering will
not be considered part of that Regula-
tion D offering, so long as during those
six month periods there are no offers or
sales of securities by or for the issuer
that are of the same or a similar class
as those offered or sold under Regula-
tion D, other than those offers or sales
of securities under an employee benefit
plan as defined in rule 405 under the
Act (17 CFR 230.405).

NOTE: The term offering is not defined in
the Act or in Regulation D. If the issuer of-
fers or sells securities for which the safe har-
bor rule in paragraph (a) of this § 230.502 is
unavailable, the determination as to whether
separate sales of securities are part of the
same offering (i.e. are considered integrated)
depends on the particular facts and cir-
cumstances. Generally, transactions other-
wise meeting the requirements of an exemp-
tion will not be integrated with simulta-
neous offerings being made outside the
United States in compliance with Regulation
S. See Release No. 33–6863.

The following factors should be considered
in determining whether offers and sales
should be integrated for purposes of the ex-
emptions under Regulation D:

(a) Whether the sales are part of a single
plan of financing;

(b) Whether the sales involve issuance of
the same class of securities;

(c) Whether the sales have been made at or
about the same time;

(d) Whether the same type of consideration
is being received; and

(e) Whether the sales are made for the
same general purpose.

See Release 33–4552 (November 6, 1962) [27 FR
11316].

(b) Information requirements—(1) When
information must be furnished. If the
issuer sells securities under § 230.505 or
§ 230.506 to any purchaser that is not an
accredited investor, the issuer shall
furnish the information specified in
paragraph (b)(2) of this section to such
purchaser a reasonable time prior to
sale. The issuer is not required to fur-

nish the specified information to pur-
chasers when it sells securities under
§ 230.504, or to any accredited investor.

NOTE: When an issuer provides information
to investors pursuant to paragraph (b)(1), it
should consider providing such information
to accredited investors as well, in view of the
anti-fraud provisions of the federal securities
laws.

(2) Type of information to be furnished.
(i) If the issuer is not subject to the re-
porting requirements of section 13 or
15(d) of the Exchange Act, at a reason-
able time prior to the sale of securities
the issuer shall furnish to the pur-
chaser, to the extent material to an
understanding of the issuer, its busi-
ness and the securities being offered:

(A) Non-financial statement informa-
tion. If the issuer is eligible to use Reg-
ulation A (§ 230.251–263), the same kind
of information as would be required in
Part II of Form 1–A (§ 239.90 of this
chapter). If the issuer is not eligible to
use Regulation A, the same kind of in-
formation as required in Part I of a
registration statement filed under the
Securities Act on the form that the
issuer would be entitled to use.

(B) Financial statement information. (1)
Offerings up to $2,000,000. The informa-
tion required in Item 310 of Regulation
S–B (§ 228.310 of this chapter), except
that only the issuer’s balance sheet,
which shall be dated within 120 days of
the start of the offering, must be au-
dited.

(2) Offerings up to $7,500,000. The fi-
nancial statement information re-
quired in Form SB–2 (§ 239.10 of this
chapter). If an issuer, other than a lim-
ited partnership, cannot obtain audited
financial statements without unreason-
able effort or expense, then only the
issuer’s balance sheet, which shall be
dated within 120 days of the start of the
offering, must be audited. If the issuer
is a limited partnership and cannot ob-
tain the required financial statements
without unreasonable effort or expense,
it may furnish financial statements
that have been prepared on the basis of
Federal income tax requirements and
examined and reported on in accord-
ance with generally accepted auditing
standards by an independent public or
certified accountant.

(3) Offerings over $7,500,000. The finan-
cial statement as would be required in
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a registration statement filed under
the Act on the form that the issuer
would be entitled to use. If an issuer,
other than a limited partnership, can-
not obtain audited financial state-
ments without unreasonable effort or
expense, then only the issuer’s balance
sheet, which shall be dated within 120
days of the start of the offering, must
be audited. If the issuer is a limited
partnership and cannot obtain the re-
quired financial statements without
unreasonable effort or expense, it may
furnish financial statements that have
been prepared on the basis of Federal
income tax requirements and examined
and reported on in accordance with
generally accepted auditing standards
by an independent public or certified
accountant.

(C) If the issuer is a foreign private
issuer eligible to use Form 20–F
(§ 249.220f of this chapter), the issuer
shall disclose the same kind of infor-
mation required to be included in a
registration statement filed under the
Act on the form that the issuer would
be entitled to use. The financial state-
ments need be certified only to the ex-
tent required by paragraph (b)(2)(i) (B)
(1), (2) or (3) of this section, as appro-
priate.

(ii) If the issuer is subject to the re-
porting requirements of section 13 or
15(d) of the Exchange Act, at a reason-
able time prior to the sale of securities
the issuer shall furnish to the pur-
chaser the information specified in
paragraph (b)(2)(ii)(A) or (B) of this
section, and in either event the infor-
mation specified in paragraph
(b)(2)(ii)(C) of this section:

(A) The issuer’s annual report to
shareholders for the most recent fiscal
year, if such annual report meets the
requirements of § 240.14a–3 or 240.14c–3
under the Exchange Act, the definitive
proxy statement filed in connection
with that annual report, and, if re-
quested by the purchaser in writing, a
copy of the issuer’s most recent Form
10–K and Form 10–KSB (17 CFR 249.310)
under the Exchange Act.

(B) The information contained in an
annual report on Form 10–K (§ 249.310 of
this chapter) or 10–KSB (§ 249.310b of
this chapter) under the Exchange Act
or in a registration statement on Form
S–1 (§ 239.11 of this chapter), SB–1

(§ 239.9 of this chapter), SB–2 (§ 239.10 of
this chapter) or S–11 (§ 239.18 of this
chapter) under the Act or on Form 10
(§ 249.210 of this chapter) or Form 10–SB
(§ 249.210b of this chapter) under the Ex-
change Act, whichever filing is the
most recent required to be filed.

(C) The information contained in any
reports or documents required to be
filed by the issuer under sections 13(a),
14(a), 14(c), and 15(d) of the Exchange
Act since the distribution or filing of
the report or registration statement
specified in paragraphs (b)(2)(ii) (A) or
(B), and a brief description of the secu-
rities being offered, the use of the pro-
ceeds from the offering, and any mate-
rial changes in the issuer’s affairs that
are not disclosed in the documents fur-
nished.

(D) If the issuer is a foreign private
issuer, the issuer may provide in lieu of
the information specified in paragraph
(b)(2)(ii) (A) or (B) of this section, the
information contained in its most re-
cent filing on Form 20–F or Form F–1
(§ 239.31 of the chapter).

(iii) Exhibits required to be filed with
the Commission as part of a registra-
tion statement or report, other than an
annual report to shareholders or parts
of that report incorporated by ref-
erence in a Form 10–K and Form 10–
KSB report, need not be furnished to
each purchaser that is not an accred-
ited investor if the contents of mate-
rial exhibits are identified and such ex-
hibits are made available to a pur-
chaser, upon his written request, a rea-
sonable time prior to his purchase.

(iv) At a reasonable time prior to the
sale of securities to any purchaser that
is not an accredited investor in a trans-
action under § 230.505 or § 230.506, the
issuer shall furnish to the purchaser a
brief description in writing of any ma-
terial written information concerning
the offering that has been provided by
the issuer to any accredited investor
but not previously delivered to such
unaccredited purchaser. The issuer
shall furnish any portion or all of this
information to the purchaser, upon his
written request a reasonable time prior
to his purchase.

(v) The issuer shall also make avail-
able to each purchaser at a reasonable
time prior to his purchase of securities
in a transaction under § 230.505 or
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§ 230.506 the opportunity to ask ques-
tions and receive answers concerning
the terms and conditions of the offer-
ing and to obtain any additional infor-
mation which the issuer possesses or
can acquire without unreasonable ef-
fort or expense that is necessary to
verify the accuracy of information fur-
nished under paragraph (b)(2) (i) or (ii)
of this section.

(vi) For business combinations or ex-
change offers, in addition to informa-
tion required by Form S–4 (17 CFR
239.25), the issuer shall provide to each
purchaser at the time the plan is sub-
mitted to security holders, or, with an
exchange, during the course of the
transaction and prior to sale, written
information about any terms or ar-
rangements of the proposed trans-
actions that are materially different
from those for all other security hold-
ers. For purposes of this subsection, an
issuer which is not subject to the re-
porting requirements of section 13 or
15(d) of the Exchange Act may satisfy
the requirements of Part I.B. or C. of
Form S–4 by compliance with para-
graph (b)(2)(i) of this § 230.502.

(vii) At a reasonable time prior to
the sale of securities to any purchaser
that is not an accredited investor in a
transaction under § 230.505 or § 230.506,
the issuer shall advise the purchaser of
the limitations on resale in the manner
contained in paragraph (d)(2) of this
section. Such disclosure may be con-
tained in other materials required to
be provided by this paragraph.

(c) Limitation on manner of offering.
Except as provided in § 230.504(b)(1), nei-
ther the issuer nor any person acting
on its behalf shall offer or sell the secu-
rities by any form of general solicita-
tion or general advertising, including,
but not limited to, the following:

(1) Any advertisement, article, notice
or other communication published in
any newspaper, magazine, or similar
media or broadcast over television or
radio; and

(2) Any seminar or meeting whose
attendees have been invited by any
general solicitation or general adver-
tising;Provided, however, that publica-
tion by an issuer of a notice in accord-
ance with § 230.135c shall not be deemed

to constitute general solicitation or
general advertising for purposes of this
section; Provided further, that, if the re-
quirements of § 230.135e are satisfied,
providing any journalist with access to
press conferences held outside of the
United States, to meetings with issuer
or selling security holder representa-
tives conducted outside of the United
States, or to written press-related ma-
terials released outside the United
States, at or in which a present or pro-
posed offering of securities is dis-
cussed, will not be deemed to con-
stitute general solicitation or general
advertising for purposes of this section.

(d) Limitations on resale. Except as
provided in § 230.504(b)(1), securities ac-
quired in a transaction under Regula-
tion D shall have the status of securi-
ties acquired in a transaction under
section 4(2) of the Act and cannot be
resold without registration under the
Act or an exemption therefrom. The
issuer shall exercise reasonable care to
assure that the purchasers of the secu-
rities are not underwriters within the
meaning of section 2(11) of the Act,
which reasonable care may be dem-
onstrated by the following:

(1) Reasonable inquiry to determine
if the purchaser is acquiring the securi-
ties for himself or for other persons;

(2) Written disclosure to each pur-
chaser prior to sale that the securities
have not been registered under the Act
and, therefore, cannot be resold unless
they are registered under the Act or
unless an exemption from registration
is available; and

(3) Placement of a legend on the cer-
tificate or other document that evi-
dences the securities stating that the
securities have not been registered
under the Act and setting forth or re-
ferring to the restrictions on transfer-
ability and sale of the securities.

While taking these actions will estab-
lish the requisite reasonable care, it is
not the exclusive method to dem-
onstrate such care. Other actions by
the issuer may satisfy this provision.
In addition, § 230.502(b)(2)(vii) requires
the delivery of written disclosure of
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the limitations on resale to investors
in certain instances.

[47 FR 11262, Mar. 16, 1982, as amended at 47
FR 54771, Dec. 6, 1982; 53 FR 7869, Mar. 11,
1988; 54 FR 11372, Mar. 20, 1989; 55 FR 18322,
May 2, 1990; 56 FR 30054, 30055, July 1, 1991; 57
FR 47409, Oct. 16, 1992; 58 FR 26514, May 4,
1993; 59 FR 21650, Apr. 26, 1994; 62 FR 53954,
Oct. 17, 1997]

§ 230.503 Filing of notice of sales.

(a) An issuer offering or selling secu-
rities in reliance on § 230.504, § 230.505 or
§ 230.506 shall file with the Commission
five copies of a notice on Form D (17
CFR 239.500) no later than 15 days after
the first sale of securities.

(b) One copy of every notice on Form
D shall be manually signed by a person
duly authorized by the issuer.

(c) If sales are made under § 230.505,
the notice shall contain an under-
taking by the issuer to furnish to the
Commission, upon the written request
of its staff, the information furnished
by the issuer under § 230.502(b)(2) to any
purchaser that is not an accredited in-
vestor.

(d) Amendments to notices filed
under paragraph (a) of this section
need only report the issuer’s name and
the information required by Part C and
any material change in the facts from
those set forth in Parts A and B.

(e) A notice on Form D shall be con-
sidered filed with the Commission
under paragraph (a) of this section.

(1) As of the date on which it is re-
ceived at the Commission’s principal
office in Washington, DC; or

(2) As of the date on which the notice
is mailed by means of United States
registered or certified mail to the Com-
mission’s principal office in Wash-
ington, DC, if the notice is delivered to
such office after the date on which it is
required to be filed.

[51 FR 36386, Oct. 10, 1986, as amended at 54
FR 11373, Mar. 20, 1989]

§ 230.504 Exemption for limited offer-
ings and sales of securities not ex-
ceeding $1,000,000.

(a) Exemption. Offers and sales of se-
curities that satisfy the conditions in
paragraph (b) of this § 230.504 by an
issuer that is not:

(1) Subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act,;

(2) An investment company; or
(3) A development stage company

that either has no specific business
plan or purpose or has indicated that
its business plan is to engage in a
merger or acquisition with an unidenti-
fied company or companies, or other
entity or person, shall be exempt from
the provision of section 5 of the Act
under section 3(b) of the Act.

(b) Conditions to be met. (1) General
conditions. To qualify for exemption
under this § 230.504, offers and sales
must satisfy the terms and conditions
of §§ 230.501 and 230.502 (a), (c) and (d),
except that the provisions of § 230.502
(c) and (d) will not apply to offers and
sales of securities under this § 230.504
that are made:

(i) Exclusively in one or more states
that provide for the registration of the
securities, and require the public filing
and delivery to investors of a sub-
stantive disclosure document before
sale, and are made in accordance with
those state provisions;

(ii) In one or more states that have
no provision for the registration of the
securities or the public filing or deliv-
ery of a disclosure document before
sale, if the securities have been reg-
istered in at least one state that pro-
vides for such registration, public fil-
ing and delivery before sale, offers and
sales are made in that state in accord-
ance with such provisions, and the dis-
closure document is delivered before
sale to all purchasers (including those
in the states that have no such proce-
dure); or

(iii) Exclusively according to state
law exemptions from registration that
permit general solicitation and general
advertising so long as sales are made
only to ‘‘accredited investors’’ as de-
fined in § 230.501(a).

(2) The aggregate offering price for
an offering of securities under this
§ 230.504, as defined in § 230.501(c), shall
not exceed $1,000,000, less the aggregate
offering price for all securities sold
within the twelve months before the
start of and during the offering of secu-
rities under this § 230.504, in reliance on
any exemption under section 3(b), or in
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violation of section 5(a) of the Securi-
ties Act.

NOTE 1: The calculation of the aggregate
offering price is illustrated as follows:

If an issuer sold $900,000 on June 1, 1987
under this § 230.504 and an additional
$4,100,000 on December 1, 1987 under § 230.505,
the issuer could not sell any of its securities
under this § 230.504 until December 1, 1988.
Until then the issuer must count the Decem-
ber 1, 1987 sale towards the $1,000,000 limit
within the preceding twelve months.

NOTE 2: If a transaction under § 230.504 fails
to meet the limitation on the aggregate of-
fering price, it does not affect the avail-
ability of this § 230.504 for the other trans-
actions considered in applying such limita-
tion. For example, if an issuer sold $1,000,000
worth of its securities on January 1, 1988
under this § 230.504 and an additional $500,000
worth on July 1, 1988, this § 230.504 would not
be available for the later sale, but would still
be applicable to the January 1, 1988 sale.

[57 FR 36473, Aug. 13, 1992, as amended at 61
FR 30402, June 14, 1996; 64 FR 11094, Mar. 8,
1999]

§ 230.505 Exemption for limited offers
and sales of securities not exceed-
ing $5,000,000.

(a) Exemption. Offers and sales of se-
curities that satisfy the conditions in
paragraph (b) of this section by an
issuer that is not an investment com-
pany shall be exempt from the provi-
sions of section 5 of the Act under sec-
tion 3(b) of the Act.

(b) Conditions to be met—(1) General
conditions. To qualify for exemption
under this section, offers and sales
must satisfy the terms and conditions
of §§ 230.501 and 230.502.

(2) Specific conditions—(i) Limitation
on aggregate offering price. The aggre-
gate offering price for an offering of se-
curities under this § 230.505, as defined
in § 203.501(c), shall not exceed
$5,000,000, less the aggregate offering
price for all securities sold within the
twelve months before the start of and
during the offering of securities under
this section in reliance on any exemp-
tion under section 3(b) of the Act or in
violation of section 5(a) of the Act.

NOTE: The calculation of the aggregate of-
fering price is illustrated as follows:

Example 1: If an issuer sold $2,000,000 of its
securities on June 1, 1982 under this § 230.505
and an additional $1,000,000 on September 1,
1982, the issuer would be permitted to sell
only $2,000,000 more under this § 230.505 until
June 1, 1983. Until that date the issuer must

count both prior sales towards the $5,000,000
limit. However, if the issuer made its third
sale on June 1, 1983, the issuer could then sell
$4,000,000 of its securities because the June 1,
1982 sale would not be within the preceding
twelve months.

Example 2: If an issuer sold $500,000 of its
securities on June 1, 1982 under § 230.504 and
an additional $4,500,000 on December 1, 1982
under this section, then the issuer could not
sell any of its securities under this section
until June 1, 1983. At that time it could sell
an additional $500,000 of its securities.

(ii) Limitation on number of purchasers.
There are no more than or the issuer
reasonably believes that there are no
more than 35 purchasers of securities
from the issuer in any offering under
this section.

(iii) Disqualifications. No exemption
under this section shall be available for
the securities of any issuer described in
§ 230.262 of Regulation A, except that
for purposes of this section only:

(A) The term ‘‘filing of the offering
statement required by § 230.252’’ as used
in § 230.262(a), (b) and (c) shall mean the
first sale of securities under this sec-
tion;

(B) The term ‘‘underwriter’’ as used
in § 230.262 (b) and (c) shall mean a per-
son that has been or will be paid di-
rectly or indirectly remuneration for
solicitation of purchasers in connec-
tion with sales of securities under this
section; and

(C) Paragraph (b)(2)(iii) of this sec-
tion shall not apply to any issuer if the
Commission determines, upon a show-
ing of good cause, that it is not nec-
essary under the circumstances that
the exemption be denied. Any such de-
termination shall be without prejudice
to any other action by the Commission
in any other proceeding or matter with
respect to the issuer or any other per-
son.

[47 FR 11262, Mar. 16, 1982, as amended at 54
FR 11373, Mar. 20, 1989; 57 FR 36473, Aug. 13,
1992]

§ 230.506 Exemption for limited offers
and sales without regard to dollar
amount of offering.

(a) Exemption. Offers and sales of se-
curities by an issuer that satisfy the
conditions in paragraph (b) of this sec-
tion shall be deemed to be transactions
not involving any public offering with-
in the meaning of section 4(2) of the
Act.
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(b) Conditions to be met—(1) General
conditions. To qualify for an exemption
under this section, offers and sales
must satisfy all the terms and condi-
tions of §§ 230.501 and 230.502.

(2) Specific Conditions—(i) Limitation
on number of purchasers. There are no
more than or the issuer reasonably be-
lieves that there are no more than 35
purchasers of securities from the issuer
in any offering under this section.

NOTE: See § 230.501(e) for the calculation of
the number of purchasers and § 230.502(a) for
what may or may not constitute an offering
under this section.

(ii) Nature of purchasers. Each pur-
chaser who is not an accredited inves-
tor either alone or with his purchaser
representative(s) has such knowledge
and experience in financial and busi-
ness matters that he is capable of eval-
uating the merits and risks of the pro-
spective investment, or the issuer rea-
sonably believes immediately prior to
making any sale that such purchaser
comes within this description.

[47 FR 11262, Mar. 6, 1982, as amended at 54
FR 11373, Mar. 20, 1989]

§ 230.507 Disqualifying provision relat-
ing to exemptions under §§ 230.504,
230.505 and 230.506.

(a) No exemption under § 230.505,
§ 230.505 or § 230.506 shall be available
for an issuer if such issuer, any of its
predecessors or affiliates have been
subject to any order, judgment, or de-
cree of any court of competent juris-
diction temporarily, preliminary or
permanently enjoining such person for
failure to comply with § 230.503.

(b) Paragraph (a) of this section shall
not apply if the Commission deter-
mines, upon a showing of good cause,
that it is not necessary under the cir-
cumstances that the exemption be de-
nied.

[54 FR 11374, Mar. 20, 1989]

§ 230.508 Insignificant deviations from
a term, condition or requirement of
Regulation D.

(a) A failure to comply with a term,
condition or requirement of § 230.504,
§ 230.505 or § 230.506 will not result in
the loss of the exemption from the re-
quirements of section 5 of the Act for
any offer or sale to a particular indi-

vidual or entity, if the person relying
on the exemption shows:

(1) The failure to comply did not per-
tain to a term, condition or require-
ment directly intended to protect that
particular individual or entity; and

(2) The failure to comply was insig-
nificant with respect to the offering as
a whole, provided that any failure to
comply with paragraph (c) of § 230.502,
paragraph (b)(2) of § 230.504, paragraphs
(b)(2)(i) and (ii) of § 230.505 and para-
graph (b)(2)(i) of § 230.506 shall be
deemed to be significant to the offering
as a whole; and

(3) A good faith and reasonable at-
tempt was made to comply with all ap-
plicable terms, conditions and require-
ments of § 230.504, § 230.505 or § 230.506.

(b) A transaction made in reliance on
§ 230.504, § 230.505 or § 230.506 shall com-
ply with all applicable terms, condi-
tions and requirements of Regulation
D. Where an exemption is established
only through reliance upon paragraph
(a) of this section, the failure to com-
ply shall nonetheless be actionable by
the Commission under section 20 of the
Act.

[54 FR 11374, Mar. 20, 1989, as amended at 57
FR 36473, Aug. 13, 1992]

REGULATION E—EXEMPTION FOR SECURI-
TIES OF SMALL BUSINESS INVESTMENT
COMPANIES

AUTHORITY: Sections 230.601 to 230.610a
issued under sec. 19, 48 Stat. 85, as amended;
15 U.S.C. 77s.

SOURCE: Sections 230.601 to 230.610a appear
at 23 FR 10484, Dec. 30, 1958, unless otherwise
noted.

CROSS REFERENCE: For regulations of
Small Business Administration under the
Small Business Investment Act of 1958, see 13
CFR, Chapter I.

§ 230.601 Definitions of terms used in
§§ 230.601 to 230.610a.

As used in §§ 230.601 to 230.610a, the
following terms shall have the meaning
indicated:

Act. The term Act refers to the Secu-
rities Act of 1933 unless specifically
stated otherwise.

Affiliate. An affiliate of an issuer is a
person controlling, controlled by or
under common control with such
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issuer. An individual who controls an
issuer is also an affiliate of such issuer.

Notification. The term notification
means the notification required by
§ 230.604.

Offering Circular. The term offering
circular means the offering circular re-
quired by § 230.605.

State. A State is any State, Territory
or insular possession of the United
States, or the District of Columbia.

Underwriter. The term underwriter
shall have the meaning given in section
2(11) of the Act.

§ 230.602 Securities exempted.
(a) Except as hereinafter provided in

this rule, securities issued by any
small business investment company
which is registered under the Invest-
ment Company Act of 1940, or any
closed-end investment company that
has elected to be regulated as a busi-
ness development company under the
Investment Company Act of 1940 or has
notified the Commission that it in-
tends to elect to be regulated as a busi-
ness development company pursuant to
section 54 of the Investment Company
Act of 1940, will be exempt from reg-
istration under the Securities Act of
1933, subject to the terms and condi-
tions of §§ 230.601 to 230.610a. As used in
this paragraph, the term small business
investment company means any com-
pany which is licensed as a small busi-
ness investment company under the
Small Business Investment Act of 1958
or which has received the preliminary
approval of the Small Business Admin-
istration and has been notified by the
Administration that it may submit a
license application. As used in this
paragraph, the term business develop-
ment company means any closed-end in-
vestment company which meets the
definitional requirements of section
2(a)(48) (A) and (B) of the Investment
Company Act of 1940 (15 U.S.C. 80a–
2(a)(48)).

(b) No exemption under §§ 230.601 to
230.610a shall be available for the secu-
rities of any issuer if such issuer or any
of its affiliates:

(1) Has filed a registration statement
which is the subject of any proceeding
or examination under section 8 of the
Act, or is the subject of any refusal
order or stop order entered thereunder

within five years prior to the filing of
the notification;

(2) Is subject to pending proceedings
under § 230.610 or any similar rule
adopted under section 3(b) of the Act,
or to an order entered thereunder with-
in five years prior to the filing of such
notification;

(3) Has been convicted within five
years prior to the filing of such notifi-
cation of any crime or offense involv-
ing the purchase or sale of securities;

(4) Is subject to any order, judgment
or decree of any court of competent ju-
risdiction, entered within five years
prior to the filing of such notification,
temporarily or permanently restrain-
ing or enjoining such person from en-
gaging in or continuing any conduct or
practice in connection with the pur-
chase or sale of securities;

(5) Is subject to pending proceedings
under section 8(e) of the Investment
Company Act of 1940 or to any suspen-
sion or revocation order issued there-
under;

(6) Is subject to an injunction issued
pursuant to section 35(d) of the Invest-
ment Company Act of 1940; or

(7) Is subject to a U.S. Post Office
fraud order.

(c) No exemption under §§ 230.601 to
230.610a shall be available for the secu-
rities of any issuer, if any of its direc-
tors, officers or principal security hold-
ers, any investment adviser or any un-
derwriter of the securities to be of-
fered, or any partner, director or offi-
cer of any such investment advisor or
underwriter:

(1) Has been convicted within ten
years prior to the filing of the notifica-
tion of any crime or offense involving
the purchase or sale of any security or
arising out of such person’s conduct as
an underwriter, broker, dealer or in-
vestment adviser;

(2) Is temporarily or permanently re-
strained or enjoined by any court from
engaging in or continuing any conduct
or practice in connection with the pur-
chase or sale of any security or arising
out of such person’s conduct as an un-
derwriter, broker, dealer or investment
adviser;

(3) Is subject to an order of the Com-
mission entered pursuant to section
15(b) or 15A(1) of the Securities Ex-
change Act of 1934; has been found by
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the Commission to be a cause of any
such order which is still in effect; or is
subject to an order of the Commission
entered pursuant to section 203 (d) or
(e) of the Investment Advisers Act of
1940;

(4) Is suspended or has been expelled
from membership in a national securi-
ties dealers association or a national
securities exchange for conduct incon-
sistent with just and equitable prin-
ciples of trade; or

(5) Is subject to a U.S. Post Office
fraud order.

(d) No exemption under §§ 230.601 to
230.610a shall be available for the secu-
rities of any issuer if any underwriter
of such securities, or any director, offi-
cer or partner of any such underwriter
was, or was named as, an underwriter
of any securities:

(1) Covered by any registration state-
ment which is the subject of any pro-
ceeding or examination under section 8
of the Act, or is the subject of any re-
fusal order or stop order entered there-
under within five years prior to the fil-
ing of the notification; or

(2) Covered by any filing which is
subject to pending proceedings under
§ 230.610 or any similar rule adopted
under section 3(b) of the Act, or to an
order entered thereunder within five
years prior to the filing of such notifi-
cation.

(e) Paragraph (b), (c) or (d) of this
section shall not apply to the securi-
ties of any issuer if the Commission de-
termines, upon a showing of good
cause, that it is not necessary under
the circumstances that the exemption
be denied. Any such determination by
the Commission shall be without preju-
dice to any other action by the Com-
mission in any other proceeding or
matter with respect to the issuer or
any other person.

(Secs. 3(b) and 3(c) Securities Act of 1933 (15
U.S.C. 77c (b) and (c)); sec. 38, Investment
Company Act of 1940 (15 U.S.C. 80a–37))

[23 FR 10484, Dec. 30, 1958, as amended at 49
FR 35344, Sept. 7, 1984]

§ 230.603 Amount of securities exempt-
ed.

(a) The aggregate offering price of all
of the following securities of the issuer
shall not exceed $5,000,000:

(1) All securities presently being of-
fered under §§ 230.601 to 230.610a, or
specified in the notification as pro-
posed to be so offered;

(2) All securities previously sold pur-
suant to an offering under §§ 230.601 to
230.610a, commenced within one year
prior to the commencement of the pro-
posed offering; and

(3) All securities sold in violation of
section 5(a) of the Act within one year
prior to the commencement of the pro-
posed offering.
Notwithstanding the foregoing, the ag-
gregate offering price of all securities
so offered or sold on behalf of any one
person other than the issuer shall not
exceed $100,000, except that this limita-
tion shall not apply if the securities
are to be offered on behalf of the estate
of a deceased person within two years
after the death of such person.

(b) The aggregate offering price of se-
curities, which have a determinable
market value shall be computed upon
the basis of such market value as de-
termined from transactions or
quotations on a specified date within 15
days prior to the date of filing the noti-
fication, or the offering price to the
public, whichever is higher: Provided,
That the aggregate gross proceeds ac-
tually received from the public shall
not exceed the maximum aggregate of-
fering price permitted in the particular
case by paragraph (a) of this section.

(c) In computing the amount of secu-
rities which may be offered under
§§ 230.601 to 230.610a, there need not be
included unsold securities the offering
of which has been withdrawn with the
consent of the Commission by amend-
ing the pertinent notification to reduce
the amount stated therein as proposed
to be offered.

(15 U.S.C. 77c; secs. 3(b) and 3(c), Securities
Act of 1933 (15 U.S.C. 77c (b) and (c)); sec. 38,
Investment Company Act of 1940 (15 U.S.C.
80a–37))

[23 FR 10484, Dec. 30, 1958, as amended at 36
FR 7050, Apr. 14, 1971; 49 FR 35344, Sept. 7,
1984]

§ 230.604 Filing of notification on
Form 1–E.

(a) At least 10 days (Saturdays, Sun-
days and holidays excluded) prior to
the date on which the initial offering
or sale of any securities is to be made
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under §§ 230.601 to 230.610a, there shall
be filed with the Commission four cop-
ies of a notification on Form 1–E. The
Commission may, however, in its dis-
cretion, authorize the commencement
of the offering or sale prior to the expi-
ration of such 10-day period upon a
written request for such authorization.

(b) The notification shall be signed
by the issuer and each person, other
than the issuer, for whose account any
of the securities are to be offered. If
the notification is signed by any person
on behalf of any other person, evidence
of authority to sign on behalf of such
other person shall be filed with the no-
tification, except where an officer of
the issuer signs on behalf of the issuer.

(c) Any amendment to the notifica-
tion shall be signed in the same man-
ner as the original notification. Four
copies of such amendment shall be filed
with the Commission at least 10 days
prior to any offering or sale of the se-
curities subsequent to the filing of
such amendment, or such shorter pe-
riod as the Commission, in its discre-
tion, may authorize upon a written re-
quest for such authorization.

(d) A notification or any exhibit or
other document filed as a part thereof
may be withdrawn upon application
unless the notification is subject to an
order under § 230.610 at the time the ap-
plication is filed or becomes subject to
such an order within 15 days (Satur-
days, Sundays and holidays excluded)
thereafter: Provided, That a notifica-
tion may not be withdrawn after any of
the securities proposed to be offered
thereunder have been sold. Any such
application shall be signed in the same
manner as the notification.

(Secs. 3(b) and 3(c), Securities Act of 1933 (15
U.S.C. 77c (b) and (c)); sec. 38, Investment
Company Act of 1940 (15 U.S.C. 80a–37))

[23 FR 10484, Dec. 30, 1958, as amended at 37
FR 1471, Jan. 29, 1972; 49 FR 35344, Sept. 7,
1984; 61 FR 49959, Sept. 24, 1996]

§ 230.605 Filing and use of the offering
circular.

(a) Except as provided in paragraphs
(b) or (f) of this rule and in § 230.606:

(1) No written offer of securities of
any issuer shall be made under
§§ 230.601 to 230.610a unless an offering
circular containing the information
specified in Schedule A or Schedule B,

as appropriate, is concurrently given or
has previously been given to the person
to whom the offer is made, or has been
sent to such person under such cir-
cumstances that it would normally
have been received by him at or prior
to the time of such written offer; and

(2) No securities of such issuer shall
be sold under §§ 230.601 to 230.610a un-
less such an offering circular is given
to the person to whom the securities
were sold, or is sent to such person
under such circumstances that it would
normally be received by him, with or
prior to any confirmation of the sale,
or prior to the payment by him of all
or any part of the purchase price of the
securities, whichever first occurs.

(b) Any written advertisement or
other written communication, or any
radio or television broadcast, which
states from whom an offering circular
may be obtained and in addition con-
tains no more than the following infor-
mation may be published, distributed
or broadcast at or after the commence-
ment of the public offering to any per-
son prior to sending or giving such per-
son a copy of such circular:

(1) The name of the issuer of such se-
curity;

(2) The title of the security, the
amount being offered, and the per-unit
offering price to the public; and

(3) The identity of the general type of
business of the issuer.

(c)(1) The offering circular may be
printed, mimeographed, lithographed
or typewritten, or prepared by any
similar process which will result in
clearly legible copies. If printed, it
shall be set in roman type at least as
large as ten-point modern type, except
that financial statements and other
statistical or tabular matter may be
set in roman type at least as large as
eight-point modern type. All type shall
be leaded at least two points.

(2) Where an offering circular is dis-
tributed through an electronic me-
dium, issuers may satisfy legibility re-
quirements applicable to printed docu-
ments by presenting all required infor-
mation in a format readily commu-
nicated to investors.

(d) If the offering is not completed
within nine months from the date of
the offering circular, a revised offering
circular shall be prepared, filed and
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used in accordance with §§ 230.601 to
230.610a as for an original offering cir-
cular. In no event shall an offering cir-
cular be used which is false or mis-
leading in light of the circumstances
then existing.

(e) Four copies of the offering cir-
cular required by this section, which is
to be used at the commencement of the
offering, shall be filed with the notifi-
cation at the time such notification is
filed and shall be deemed a part there-
of. If the offering circular is thereafter
revised or amended, four copies of such
revised or amended circular shall be
filed as an amendment to the notifica-
tion at least 10 days prior to its use, or
such shorter period as the Commission
may, in its discretion, authorize upon a
written request for such authorization.

(f) An offering circular filed pursuant
to paragraph (e) may be distributed
prior to the expiration of the 10-day
waiting periods for offerings provided
for in § 230.604 (a) and (c) and paragraph
(e) of this section and such distribution
may be accompanied or followed by
oral offers related thereto, provided the
conditions in paragraphs (f)(1) through
(f)(4) are met. For the purposes of this
section, any offering circular distrib-
uted prior to the expiration of the ten
day waiting period is called a Prelimi-
nary Offering Circular. Such Prelimi-
nary Offering Circular may be used to
meet the requirements of paragraph
(a)(2) of this section, provided that if a
Preliminary Offering Circular is inac-
curate or inadequate in any material
respect, a revised Preliminary Offering
Circular or an offering circular of the
type referred to in paragraph (f)(4)
shall be furnished to all persons to
whom the securities are to be sold at
least 48 hours prior to the mailing of
any confirmation of sale to such per-
sons, or shall be sent to such persons
under such circumstances that it would
normally be received by them 48 hours
prior to their receipt of confirmation
of the sale.

(1) Such Preliminary Offering Cir-
cular contains substantially the infor-
mation required by this section to be
included in an offering circular, or con-
tains substantially that information
except for the omission of information
with respect to the offering price, un-
derwriting discounts or commissions,

discounts or commissions to dealers,
amount of proceeds, conversion rates,
call prices, or other matters dependent
upon the offering price.

(2) The outside front cover page of
the Preliminary Offering Circular shall
bear the caption ‘‘Preliminary Offering
Circular,’’ the date of its issuance, and
the following statement which shall
run along the left hand margin of the
page and printed perpendicular to the
text, in boldface type at least as large
as that used generally in the body of
such offering circular:

A notification pursuant to Regulation E re-
lating to these securities has been filed with
the Securities and Exchange Commission.
Information contained in this Preliminary
Offering Circular is subject to completion or
amendment. These securities may not be
sold nor may offers to buy be accepted prior
to the time an offering circular which is not
designated as a Preliminary Offering Cir-
cular is delivered. This Preliminary Offering
Circular shall not constitute an offer to sell
or the solicitation of an offer to buy nor
shall there be any sales of these securities in
any state in which such offer, solicitation or
sale would be unlawful prior to registration
or qualification under the securities laws of
any such state.

(3) The Preliminary Offering Circular
relates to a proposed public offering of
securities that is to be sold by or
through one or more underwriters
which are broker-dealers registered
under section 15 of the Securities Ex-
change Act of 1934, each of which has
furnished a signed Consent and Certifi-
cation in the form prescribed as a con-
dition to the use of such offering cir-
cular;

(4) An offering circular contains all
of the information specified in Sched-
ule A or Schedule B (17 CFR 230.610a)
and which is not designated as a Pre-
liminary Offering Circular is furnished
with or prior to delivery of the con-
firmation of sale to any person who has
been furnished with a Preliminary Of-
fering Circular pursuant to this para-
graph.

(Secs. 3(b) and 3(c), Securities Act of 1933 (15
U.S.C. 77c (b) and (c)); sec. 38, Investment
Company Act of 1940 (15 U.S.C. 80a–37))

[23 FR 10484, Dec. 30, 1958, as amended at 49
FR 35344, Sept. 7, 1984; 61 FR 24655, May 15,
1996]
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1 Filed as part of original document.

§ 230.606 Offering not in excess of
$100,000.

No offering circular need be filed or
used in connection with an offering of
securities under §§ 230.601 to 230.610a if
the aggregate offering price of all
securites of the issuer offered or sold
without the use of such an offering cir-
cular does not exceed $100,000 computed
in accordance with § 230.603, Provided,
The following conditions are met:

(a) There shall be filed as an exhibit
to the notification four copies of a
statement setting forth the informa-
tion (other than financial statements)
required by Schedule A or Schedule B
to be set forth in an offering circular.

(b) No advertisement, article or other
communication published in any news-
paper, magazine or other periodical and
no radio or television broadcast in re-
gard to the offering shall contain more
than the following information:

(1) The name of the issuer of such se-
curity;

(2) The title of the security, amount
offered, and the per-unit offering price
to the public;

(3) The identity of the general type of
business of the issuer; and

(4) By whom orders will be filled or
from whom further information may be
obtained.

(Secs. 3(b) and 3(c), Securities Act of 1933 (15
U.S.C. 77c (b) and (c)); sec. 38, Investment
Company Act of 1940 (15 U.S.C. 80a–37))

[23 FR 10484, Dec. 30, 1958, as amended at 49
FR 35344, Sept. 7, 1984]

§ 230.607 Sales material to be filed.

Four copies of each of the following
communications prepared or author-
ized by the issuer or anyone associated
with the issuer, any of its affiliates or
any principal underwriter for use in
connection with the offering of any se-
curities under §§ 230.601 to 230.610a shall
be filed with the Commission at least
five days (exclusive of Saturdays, Sun-
days and holidays) prior to any use
thereof, or such shorter period as the
Commission, in its discretion, may au-
thorize:

(a) Every advertisement, article or
other communication proposed to be
published in any newspaper, magazine
or other periodical;

(b) The script of every radio or tele-
vision broadcast; and

(c) Every letter, circular or other
written communication proposed to be
sent, given or otherwise communicated
to more than ten persons.

§ 230.608 Prohibition of certain state-
ments.

No offering circular or other written
or oral communication used in connec-
tion with any offering under §§ 230.601
to 230.610a shall contain any language
stating or implying that the Commis-
sion has in any way passed upon the
merits of, or given approval to, guaran-
teed or recommended the securities of-
fered or the terms of the offering or has
determined that the securities are ex-
empt from registration, or has made
any finding that the statements in any
such offering circular or other commu-
nication are accurate or complete.

§ 230.609 Reports of sales hereunder.
Within 30 days after the end of each

six-month period following the date of
the original offering circular, or of the
statement required by § 230.606, the
issuer or other person for whose ac-
count the securities are offered shall
file with the Commission four copies of
a report on Form 2–E 1 containing the
information called for by that form. A
final report shall be made upon com-
pletion or termination of the offering
and may be made prior to the end of
the six-month period in which the last
sale is made.

§ 230.610 Suspension of exemption.
(a) The Commission may, at any time

after the filing of a notification, enter
an order temporarily suspending the
exemption, if it has reason to believe
that:

(1) No exemption is available under
§§ 230.601 to 230.610a for the securities
purported to be offered hereunder or
any of the terms or conditions of
§§ 230.601 to 230.610a have not been com-
plied with, including failure to file any
report as required by § 230.609.

(2) The notification, the offering cir-
cular or any other sales literature con-
tains any untrue statement of a mate-
rial fact or omits to state a material
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fact necessary in order to make the
statements made, in the light of the
circumstances under which they are
made, not misleading;

(3) The offering is being made or
would be made in violation of section
17 of the Act;

(4) Any event has occurred after the
filing of the notification which would
have rendered the exemption hereunder
unavailable if it has occurred prior to
such filing;

(5) Any person specified in paragraph
(b) of § 230.602 has been indicted for any
crime or offense of the character speci-
fied in paragraph (b)(3) thereof, or any
proceeding has been initiated for the
purpose of enjoining any such person
from engaging in or continuing any
conduct or practice of the character
specified in paragraph (b)(4);

(6) Any person specified in paragraph
(c) of § 230.602 has been indicted for any
crime or offense of the character speci-
fied in paragraph (c)(1) thereof, or any
proceeding has been initiated for the
purpose of enjoining any such person
from engaging in or continuing any
conduct or practice of the character
specified in paragraph (c)(2); or

(7) The issuer or any officer, director
or underwriter has failed to cooperate,
or has obstructed or refused to permit
the making of an investigation by the
Commission in connection with any of-
fering made or proposed to be made
hereunder.

(b) Upon the entry of an order under
paragraph (a) of this section, the Com-
mission will promptly give notice to
the persons on whose behalf the notifi-
cation was filed (1) that such order has
been entered, together with a brief
statement of the reasons for the entry
of the order, and (2) that the Commis-
sion, upon receipt of a written request
within 30 days after the entry of such
order, will, within 20 days after the re-
ceipt of such request, set the matter
down for hearing at a place to be des-
ignated by the Commission. If no hear-
ing is requested and none is ordered by
the Commission, the order shall be-
come permanent on the thirtieth day
after its entry and shall remain in ef-
fect unless or until it is modified or va-
cated by the Commission. Where a
hearing is requested or is ordered by
the Commission, the Commission will,

after notice of an opportunity for such
hearing, either vacate the order or
enter an order permanently suspending
the exemption.

(c) The Commission may at any time
after notice of and opportunity for
hearing, enter an order permanently
suspending the exemption for any rea-
son upon which it could have entered a
temporary suspension order under
paragraph (a) of this section. Any such
order shall remain in effect until va-
cated by the Commission.

(d) All notices required by this part
shall be given to the person or persons
on whose behalf the notification was
filed by personal service, registered or
certified mail or confirmed telegraphic
notice at the addresses of such persons
given in the notification.

[23 FR 10484, Dec. 30, 1958, as amended at 29
FR 16982, Dec. 11, 1964]

§ 230.610a Schedule A: Contents of of-
fering circular for small business
investment companies; Schedule B:
Contents of offering circular for
business development companies.

SCHEDULE A—CONTENTS OF OFFERING CIR-
CULAR FOR SMALL BUSINESS INVESTMENT
COMPANIES

General Instructions

1. The information in the offering circular
should be organized to make it easier to un-
derstand the organization and operation of
the company. The required information need
not be in any particular order, except that
Items 1 and 2 must be the first and second
items in the offering circular.

2. The offering circular, including the
cover page, may contain more information
than is called for by this Schedule, provided
that it is not incomplete, inaccurate, or mis-
leading. Also, the additional information
should not, by its nature, quantity, or man-
ner of presentation, obscure or impede un-
derstanding of required information.

Item 1. Cover Page

The cover page of the offering circular
shall include the following information:

(a) The name of the issuer;
(b) The mailing address of the issuer’s prin-

cipal executive offices including the zip code
and the issuer’s telephone number;

(c) The date of the offering circular;
(d) A list of the type and amount of securi-

ties offered (e.g., if the securities offered in-
clude redemption or conversion features, so
state);
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(e) The following statement in capital let-
ters printed in boldface roman type at least
as large as ten-point modern type and at
least two points leaded:

‘‘THESE SECURITIES ARE OFFERED PUR-
SUANT TO AN EXEMPTION FROM REG-
ISTRATION WITH THE SECURITIES AND
EXCHANGE COMMISSION; HOWEVER, THE
COMMISSION HAS NOT MADE AN INDE-
PENDENT DETERMINATION THAT THE
SECURITIES BEING OFFERED ARE EX-
EMPT FROM REGISTRATION. THE SECU-
RITIES AND EXCHANGE COMMISSION
DOES NOT PASS UPON THE MERITS OF
OR GIVE ITS APPROVAL TO ANY SECURI-
TIES OFFERED OR THE TERMS OF THE
OFFERING, NOR DOES IT PASS UPON THE
ACCURACY OR COMPLETENESS OF ANY
OFFERING CIRCULAR OR OTHER SELL-
ING LITERATURE.’’

(f) The name of the underwriter or under-
writers, if applicable;

(g) A cross-reference to the place in the of-
fering circular discussing the material risks
involved in purchasing the securities, print-
ed in bold-face roman type at least as high as
ten-point modern type and at least two
points leaded;

(h) The approximate date when the pro-
posed sale to the public will begin; and

(i) The information called for by the fol-
lowing table shall be given, in substantially
the tabular form indicated, on the outside
front cover page of the offering circular as to
all securities being offered (estimate, if nec-
essary):

Offering
price to
public

Underwriting
discounts
and com-
missions

Proceeds to
issuer or
other per-

sons

Per share or
other unit
basis ............... .................... .................... ....................

Total ................... .................... .................... ....................

If the securities are to be offered on a best
efforts basis, the cover page should set forth
the termination date, if any, of the offering,
any minimum required sale, and any ar-
rangements to place the funds received in an
escrow, trust, or similar arrangement. The
following tabular presentation of the total
maximum and minimum securities to be of-
fered should be combined with the table re-
quired above:

Offering
price to
public

Underwriting
discounts
and com-
missions

Proceeds to
issuer or
other per-

sons

Total Minimum ... .................... .................... ....................
Total Maximum .. .................... .................... ....................

Instructions

1. The term commissions shall include all
cash, securities, contracts, or anything else
of value, paid, to be set aside, disposed of, or
understandings with or for the benefit of any
other persons in which any underwriter is in-
terested, made in connection with the sale of
such security.

2. Only commissions paid by the issuer in
cash are to be indicated in the table. Com-
missions paid by other persons or any form
of non-cash compensation shall be briefly
identified in a note to the table with a cross-
reference to a more complete description
elsewhere in the offering circular.

3. If the securities are not to be offered for
cash, state the basis upon which the offering
is to be made.

4. (a) If it is impracticable to state the
price to the public, briefly state the method
by which the price is to be determined.

(b) Any finder’s fees or similar payments
must be disclosed in a note to the table with
a reference to a more complete discussion in
the offering circular.

(c) The amount of the expenses of the offer-
ing borne by the issuer, including under-
writing expenses to be borne by the issuer,
should be disclosed in a note to the table.

5. If any of the securities are to be offered
for the account of any security holder, state
the identity of each selling security holder,
the amount owned by him, the amount of-
fered for his account and the amount to be
owned after the offering.

Item 2. General Description of Issuer

(a) Concisely discuss the organization and
operation or proposed operation of the
issuer. Include the following:

(i) Basic identifying information, includ-
ing:

(A) The date and form of organization of
the issuer and the name of the state under
whose laws it is organized;

(B) A brief description of the nature of a
small business investment company; and

(C) The classification and subclassification
of the issuer as specified in sections 4 and 5
of the Investment Company Act of 1940.

(ii) A concise description of the investment
objectives and policies of the issuer, includ-
ing:

(A) If those objectives may be changed
without a vote of the holders of the majority
of the voting securities, a brief statement to
that effect; and

(B) A brief discussion of how the issuer
proposes to achieve its objectives, including:

(1) The types of securities (for example,
bonds, convertible debentures, preferred
stocks, common stocks) in which it may in-
vest, and the proportion of the assets which
may be invested in each such type of secu-
rity;

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00590 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



591

Securities and Exchange Commission § 230.610a

(2) If the issuer proposes to have a policy of
concentrating in a particular industry or
group of industries, identification of such in-
dustry or industries. (Concentration, for pur-
poses of this item, is deemed to be 25% or
more of the value of the issuer’s total assets
invested or proposed to be invested in a par-
ticular industry or group of industries).

(C) A concise description of any other poli-
cies of the issuer that may not be changed
without the vote of the majority of the out-
standing voting securities, including those
policies which the issuer deems to be funda-
mental within the meaning of Section 8(b) of
the Investment Company Act of 1940.

(D) A concise description of those signifi-
cant investment policies or techniques (such
as investing for control or management or
investing in other investment companies)
that are not described pursuant to subpara-
graphs (B) or (C) above that issuer employs
or has the current intention of employing in
the foreseeable future.

NOTE: If the effect of a policy is to prohibit
a particular practice, or, if the policy per-
mits a particular practice but the issuer has
not employed that practice within the past
year and has no current intention of doing so
in the foreseeable future, do not include dis-
closure as to that policy.

(b) Discuss briefly the principal risk fac-
tors associated with investment in the
issuer, including factors peculiar to the
issuer as well as those generally attendant
to investment in a small business invest-
ment company with investment policies and
objectives similar to the issuer.

Item 3. Plan of Distribution

(a) If the securities are to be offered
through underwriters, give the names of the
principal underwriters, and state the
amounts underwritten by each. Identify each
underwriter having a material relationship
to the issuer and state the nature of the rela-
tionship. State briefly the nature of the un-
derwriters’ obligation to take the securities.

(b) State briefly the discounts and commis-
sions to be allowed or paid to dealers, includ-
ing all cash, securities, contracts or other
consideration to be received by any dealer in
connection with the sale of the securities.

(c) If finder’s fees are to be paid, identify
the finder, the nature of the services ren-
dered and the nature of any relationship be-
tween the finder and the issuer, its officers,
directors, promoters, principal stockholders
and underwriters (including any affiliates
thereof). If a finder is not registered with the
Commission as a broker or dealer, disclose
that fact.

(d) Outline briefly the plan of distribution
of any securities being issued which are to be
offered through the selling efforts of brokers
or dealers or otherwise than through under-
writers.

(e)(1) Describe any arrangements for the
return of funds to subscribers if all of the se-
curities to be offered are not sold; if there
are no such arrangements, so state.

(2) If there will be material delay in the
payment of the proceeds of the offering by
the underwriter to the issuer, the nature of
the delay and the effects on the issuer should
be briefly described.

Item 4. Management and Certain Security
Holders of the Issuer

(a) Give the full names and complete ad-
dresses of all directors, officers, members of
any advisory board of the issuer and any per-
son who owns more than 5 percent of any
class of securities of the issuer (other than
the Small Business Administration if the
issuer is a small business investment com-
pany as defined in § 230.602(a) of this chap-
ter).

(b) Identify each person who as of a speci-
fied date no more than 30 days prior to the
date of filing of this registration statement,
controls the issuer as specified in section
2(a)(9) of the Investment Company Act of
1940.

(c) Give the business experience over the
last five years of any person named in (a)
above who is or is expected to be signifi-
cantly involved in the investment decisions
of the issuer or in providing advisory serv-
ices, direction or control of portfolio compa-
nies of the issuer.

(d) State the aggregate annual remunera-
tion of each of the three highest-paid persons
who are officers or directors of the issuer and
all officers and directors as a group during
the issuer’s last fiscal year. State the num-
ber of persons in the group referred to above
without naming them.

(e) Describe all direct and indirect inter-
ests (by security holdings or otherwise) of
each person named in (a) above (i) in the
issuer and (ii) in any material transactions
within the past two years or in any material
proposed transaction to which the issuer was
or is to be a party. Include the cost to such
persons of any assets or services for which
any payment by or for the account of the
issuer has been or is to be made.

(f) Provide, if applicable, for each invest-
ment adviser of the issuer as defined in sec-
tion 2(a)(20) of the Investment Company Act
of 1940:

(i) The name and address of the investment
adviser and a brief description of its experi-
ence as an investment adviser, and, if the in-
vestment adviser is controlled by another
person, the name of that person and the gen-
eral nature of its business. (If the investment
adviser is subject to more than one level of
control, it is sufficient to give the name of
the ultimate control person.)
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(ii) A brief description of the services pro-
vided by the investment adviser. (If, in addi-
tion to providing investment advice, the in-
vestment adviser or persons employed by or
associated with the investment adviser are,
subject to the authority of the board of di-
rectors, responsible for overall management
of issuer’s business affairs, it is sufficient to
state that fact in lieu of listing all services
provided.)

(iii) A brief description of the investment
adviser’s compensation. (If the issuer has
been in operation for a full fiscal year, pro-
vide the compensation paid to the adviser for
the most recent fiscal year as a percentage
of average net assets. No further information
is required in response to this Item if the ad-
viser is paid on the basis of a percentage of
net assets and if the issuer has neither
changed investment advisers nor changed
the basis on which the adviser was com-
pensated during the most recent fiscal year.
If the fee is paid in some manner other than
on the basis of average net assets, briefly de-
scribe the basis of payment. If the registrant
has not been in operation for a full fiscal
year, state generally what the investment
adviser’s fee will be as a percentage of aver-
age net assets, including any breakpoints,
but it is not necessary to include precise de-
tails as to how the fee is computed or paid.)

Item 5. Portfolio Companies

Furnish the following information, in the
tabular form indicated, with respect to the
portfolio companies of the issuer, as of a
specified date within 90 days prior to the
date of filing the notification with the Com-
mission pursuant to an offering of securities
under Regulation E.

Name and
address of

portfolio com-
panies

Nature of its
principal
business

Title of secu-
rities owned,
controlled or

held by
issuer

Number of
shares or
amount of

loan to port-
folio compa-

nies

Percentage of
class of securities
owned, controlled
or held by issuer

Value
Percentage of total
value of portfolio

companies

Instructions

1. Provide the city and state for address of
portfolio companies.

2. State the value as of date of balance
sheet required under Item 7.

Item 6. Capital Stock and Other Securities

(a) Describe concisely the nature and most
significant attributes of the security being
offered, including: (i) a brief discussion of
voting rights; (ii) restrictions, if any, on the

right freely to retain or dispose of such secu-
rity; (iii) conversion rights, if applicable; and
(iv) and any material obligations or poten-
tial liability associated with ownership of
such security (not including risks).

(b) If the rights of holders of such security
may be modified otherwise than by a vote of
majority or more of the shares outstanding,
voting as a class, so state and explain brief-
ly.

(c) If issuer has any other classes of securi-
ties outstanding (other than bank bor-
rowings or borrowings that are not senior se-
curities under Section 18(g) of the Invest-
ment Company Act of 1940 identify them and
state whether they have any preference over
the security being offered.

(d) Describe briefly the issuer’s policy with
respect to dividends and distributions, in-
cluding any options shareholders may have
as to the receipt of such dividends and dis-
tributions.

(e) Describe briefly the tax consequences
to investors of an investment in the securi-
ties being offered. Such description should
not include detailed discussions of applicable
law. If the issuer intends to qualify for treat-
ment under Subchapter M, it is sufficient, in
the absence of special circumstances, to
state briefly that in that case: (1) the issuer
will distribute all of its net income and gains
to shareholders and that such distributions
are taxable income or capital gains; (ii)
shareholders may be proportionately liable
for taxes on income and gains of the issuer
but that shareholders not subject to tax on
their income will not be required to pay tax
on amounts distributed to them; and that
(iii) the issuer will inform shareholders of
the amount and nature of such income or
gains.

(f) Where there is a material disparity be-
tween the public offering price and the effec-
tive cash cost to officers, directors, pro-
moters and affiliated persons for shares ac-
quired by them in a transaction during the
past three years, or which they have a right
to acquire, there should be included a com-
parison of the public contribution under the
proposed public offering and the effective
cash contribution of such persons. In such
cases, and in other instances where the ex-
tent of the dilution makes it appropriate,
the following shall be given: (1) the net tan-
gible book value per share before and after
the distribution; (2) the amount of the in-
crease in such net tangible book value per
share attributable to the cash payment made
by purchasers of the shares being offered;
and (3) the amount of the immediate dilution
from the public offering price which will be
absorbed by such purchasers.

Item 7. Financial Statements

Furnish appropriate financial statements
of the issuer as required below. Such state-
ments shall be prepared in accordance with
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generally accepted accounting principles and
practices. The statements required for the
issuer’s latest fiscal year shall be certified
by an independent public accountant or cer-
tified public accountant in accordance with
Regulation S–X if the issuer has filed or is
required to file with the Commission cer-
tified financial statements for such fiscal
year; the statements filed for the period or
periods preceding such latest year need not
be certified.

(a) A blance sheet as of a date within 90
days prior to the date of filing the notifica-
tion with the Commission.

(b) A profit and loss or income statement
for each of the last two fiscal years and for
any subsequent period up to the date of the
balance sheet furnished pursuant to (a)
above.

SCHEDULE B: CONTENTS OF OFFERING CIR-
CULAR FOR BUSINESS DEVELOPMENT COMPA-
NIES

General Instructions.

Same as General Instructions to Schedule
A.

Item 1. Same as Item 1 of Schedule A.

Item 2. General Description of Issuer

(a) Concisely discuss the organization and
operation or proposed operation of the
issuer. Include the following:

(i) Basic identifying information, includ-
ing:

(A) The date and form of organization of
the issuer and the name of the state under
the laws of which it is organized; and

(B) A brief description of the nature of a
business development company.

NOTE: A business development company
having a wholly-owned small business in-
vestment company subsidiary should dis-
close how the subsidiary is regulated, e.g., as
an investment company registered under the
Investment Company Act of 1940, and what
percentage of the parent company’s assets
are, or are expected to be, invested in the
subsidiary. The business development com-
pany should also describe the small business
investment company’s operations, including
any material difference in investment poli-
cies between the business development com-
pany and its small business investment com-
pany subsidiary.

(ii) A concise description of the investment
objectives and policies of the issuer, includ-
ing:

(A) If those objectives may be changed
without a vote of the holders of the majority
of the voting securities, a brief statement to
that effect; and

(B) A brief discussion of how the issuer
proposes to achieve such objectives, includ-
ing:

(1) The types of securities (for example,
bonds, convertible debentures, preferred
stocks, common stock) in which it may in-
vest, indicating the proportion of the assets
which may be invested in each such type of
security;

(2) The issuer proposes to have a policy of
concentrating in a particular industry or
group of industries, identification of such in-
dustry or industries. (Concentration, for pur-
poses of this item, is deemed to be 25% or
more of the value of the issuer’s total assets
invested or proposed to be invested in a par-
ticular industry or group of industries).

(3) In companies for the purpose of exer-
cising control or management;

(4) The policy with respect to any assets
that are not required to be invested in eligi-
ble portfolio companies or other companies
qualifying under section 55 of the Investment
Company Act of 1940;

(5) The policy with respect to rendering
significant managerial assistance to eligible
portfolio companies or other companies
qualifying under section 55 of the Investment
Company Act of 1940;

(6) The policy with respect to investing as
part of a group.

(C) Identification of any other policies of
the issuer that may not be changed without
the vote of the majority of the outstanding
voting securities, including the policy not to
withdraw its election as a business develop-
ment company without approval by the ma-
jority of the outstanding voting securities.

(D) A concise description of those signifi-
cant investment policies or techniques (such
as investing for control or management) that
are not described pursuant to subparagraphs
(B) or (C) above that the issuer employs or
has the current intention of employing in
the forseeable future.

(b) Discuss briefly the principal risk fac-
tors associated with investment in the
issuer, including factors peculiar to the
issuer as well as those generally attendant
to investment in a business development
company with investment policies and objec-
tives similar to the issuer.

Item 3. Same as Item 3 of Schedule A.
Item 4. Same as Item 4 of Schedule A.
Item 5. Same as Item 5 of Schedule A.
Item 6. Same as Item 6 of Schedule A.
Item 7. Same as Item 7 of Schedule A.

(Secs. 3(b) and 3(c), Securities Act of 1933 (15
U.S.C. 77c (b) and (c)); sec. 38, Investment
Company Act of 1940 (15 U.S.C. 80a–37))

[49 FR 35345, Sept. 7, 1984]
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§§ 230.651—230.656 [Reserved]

§ 230.701 Exemption for offers and
sales of securities pursuant to cer-
tain compensatory benefit plans
and contracts relating to compensa-
tion.

PRELIMINARY NOTES: 1. This section relates
to transactions exempted from the registra-
tion requirements of section 5 of the Act (15
U.S.C. 77e). These transactions are not ex-
empt from the antifraud, civil liability, or
other provisions of the federal securities
laws. Issuers and persons acting on their be-
half have an obligation to provide investors
with disclosure adequate to satisfy the anti-
fraud provisions of the federal securities
laws.

2. In addition to complying with this sec-
tion, the issuer also must comply with any
applicable state law relating to the offer and
sale of securities.

3. An issuer that attempts to comply with
this section, but fails to do so, may claim
any other exemption that is available.

4. This section is available only to the
issuer of the securities. Affiliates of the
issuer may not use this section to offer or
sell securities. This section also does not
cover resales of securities by any person.
This section provides an exemption only for
the transactions in which the securities are
offered or sold by the issuer, not for the se-
curities themselves.

5. The purpose of this section is to provide
an exemption from the registration require-
ments of the Act for securities issued in
compensatory circumstances. This section is
not available for plans or schemes to cir-
cumvent this purpose, such as to raise cap-
ital. This section also is not available to ex-
empt any transaction that is in technical
compliance with this section but is part of a
plan or scheme to evade the registration pro-
visions of the Act. In any of these cases, reg-
istration under the Act is required unless an-
other exemption is available.

(a) Exemption. Offers and sales made
in compliance with all of the condi-
tions of this section are exempt from
section 5 of the Act (15 U.S.C. 77e).

(b) Issuers eligible to use this section.
(1) General. This section is available to
any issuer that is not subject to the re-
porting requirements of section 13 or
15(d) of the Securities Exchange Act of
1934 (the ‘‘Exchange Act’’) (15 U.S.C.
78m or 78o(d)) and is not an investment
company registered or required to be
registered under the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-1 et seq.).

(2) Issuers that become subject to report-
ing. If an issuer becomes subject to the

reporting requirements of section 13 or
15(d) of the Exchange Act (15 U.S.C.
78m or 78o(d)) after it has made offers
complying with this section, the issuer
may nevertheless rely on this section
to sell the securities previously offered
to the persons to whom those offers
were made.

(3) Guarantees by reporting companies.
An issuer subject to the reporting re-
quirements of section 13 or 15(d) of the
Exchange Act (15 U.S.C. 78m, 78o(d))
may rely on this section if it is merely
guaranteeing the payment of a subsidi-
ary’s securities that are sold under this
section.

(c) Transactions exempted by this sec-
tion. This section exempts offers and
sales of securities (including plan in-
terests and guarantees pursuant to
paragraph (d)(2)(ii) of this section)
under a written compensatory benefit
plan (or written compensation con-
tract) established by the issuer, its par-
ents, its majority-owned subsidiaries
or majority-owned subsidiaries of the
issuer’s parent, for the participation of
their employees, directors, general
partners, trustees (where the issuer is a
business trust), officers, or consultants
and advisors, and their family members
who acquire such securities from such
persons through gifts or domestic rela-
tions orders. This section exempts of-
fers and sales to former employees, di-
rectors, general partners, trustees, offi-
cers, consultants and advisors only if
such persons were employed by or pro-
viding services to the issuer at the
time the securities were offered. In ad-
dition, the term ‘‘employee’’ includes
insurance agents who are exclusive
agents of the issuer, its subsidiaries or
parents, or derive more than 50% of
their annual income from those enti-
ties.

(1) Special requirements for consultants
and advisors. This section is available
to consultants and advisors only if:

(i) They are natural persons;
(ii) They provide bona fide services to

the issuer, its parents, its majority-
owned subsidiaries or majority-owned
subsidiaries of the issuer’s parent; and

(iii) The services are not in connec-
tion with the offer or sale of securities
in a capital-raising transaction, and do
not directly or indirectly promote or
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maintain a market for the issuer’s se-
curities.

(2) Definition of ‘‘Compensatory Benefit
Plan.’’ For purposes of this section, a
compensatory benefit plan is any pur-
chase, savings, option, bonus, stock ap-
preciation, profit sharing, thrift, incen-
tive, deferred compensation, pension or
similar plan.

(3) Definition of ‘‘Family Member.’’ For
purposes of this section, family member
includes any child, stepchild, grand-
child, parent, stepparent, grandparent,
spouse, former spouse, sibling, niece,
nephew, mother-in-law, father-in-law,
son-in-law, daughter-in-law, brother-
in-law, or sister-in-law, including adop-
tive relationships, any person sharing
the employee’s household (other than a
tenant or employee), a trust in which
these persons have more than fifty per-
cent of the beneficial interest, a foun-
dation in which these persons (or the
employee) control the management of
assets, and any other entity in which
these persons (or the employee) own
more than fifty percent of the voting
interests.

(d) Amounts that may be sold. (1) Of-
fers. Any amount of securities may be
offered in reliance on this section.
However, for purposes of this section,
sales of securities underlying options
must be counted as sales on the date of
the option grant.

(2) Sales. The aggregate sales price or
amount of securities sold in reliance on
this section during any consecutive 12-
month period must not exceed the
greatest of the following:

(i) $1,000,000;
(ii) 15% of the total assets of the

issuer (or of the issuer’s parent if the
issuer is a wholly-owned subsidiary and
the securities represent obligations
that the parent fully and uncondition-
ally guarantees), measured at the
issuer’s most recent balance sheet date
(if no older than its last fiscal year
end); or

(iii) 15% of the outstanding amount
of the class of securities being offered
and sold in reliance on this section,
measured at the issuer’s most recent
balance sheet date (if no older than its
last fiscal year end).

(3) Rules for calculating prices and
amounts. (i) Aggregate sales price. The
term aggregate sales price means the

sum of all cash, property, notes, can-
cellation of debt or other consideration
received or to be received by the issuer
for the sale of the securities. Non-cash
consideration must be valued by ref-
erence to bona fide sales of that consid-
eration made within a reasonable time
or, in the absence of such sales, on the
fair value as determined by an accepted
standard. The value of services ex-
changed for securities issued must be
measured by reference to the value of
the securities issued. Options must be
valued based on the exercise price of
the option.

(ii) Time of the calculation. With re-
spect to options to purchase securities,
the aggregate sales price is determined
when an option grant is made (without
regard to when the option becomes ex-
ercisable). With respect to other secu-
rities, the calculation is made on the
date of sale. With respect to deferred
compensation or similar plans, the cal-
culation is made when the irrevocable
election to defer is made.

(iii) Derivative securities. In calcu-
lating outstanding securities for pur-
poses of paragraph (d)(2)(iii) of this sec-
tion, treat the securities underlying all
currently exercisable or convertible op-
tions, warrants, rights or other securi-
ties, other than those issued under this
exemption, as outstanding. In calcu-
lating the amount of securities sold for
other purposes of paragraph (d)(2) of
this section, count the amount of secu-
rities that would be acquired upon ex-
ercise or conversion in connection with
sales of options, warrants, rights or
other exercisable or convertible securi-
ties, including those to be issued under
this exemption.

(iv) Other exemptions. Amounts of se-
curities sold in reliance on this section
do not affect ‘‘aggregate offering
prices’’ in other exemptions, and
amounts of securities sold in reliance
on other exemptions do not affect the
amount that may be sold in reliance on
this section.

(e) Disclosure that must be provided.
The issuer must deliver to investors a
copy of the compensatory benefit plan
or the contract, as applicable. In addi-
tion, if the aggregate sales price or
amount of securities sold during any
consecutive 12-month period exceeds $5
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million, the issuer must deliver the fol-
lowing disclosure to investors a reason-
able period of time before the date of
sale:

(1) If the plan is subject to the Em-
ployee Retirement Income Security
Act of 1974 (‘‘ERISA’’) (29 U.S.C. 1104–
1107), a copy of the summary plan de-
scription required by ERISA;

(2) If the plan is not subject to
ERISA, a summary of the material
terms of the plan;

(3) Information about the risks asso-
ciated with investment in the securi-
ties sold pursuant to the compensatory
benefit plan or compensation contract;
and

(4) Financial statements required to
be furnished by Part F/S of Form 1–A
(Regulation A Offering Statement)
(§ 239.90 of this chapter) under Regula-
tion A (§§ 230.251 through 230.263). For-
eign private issuers as defined in
§ 230.405 must provide a reconciliation
to generally accepted accounting prin-
ciples in the United States (U.S.
GAAP) if their financial statements
are not prepared in accordance with
U.S. GAAP (Item 17 of Form 20–F
(§ 249.220f of this chapter)). The finan-
cial statements required by this sec-
tion must be as of a date no more than
180 days before the sale of securities in
reliance on this exemption.

(5) If the issuer is relying on para-
graph (d)(2)(ii) of this section to use its
parent’s total assets to determine the
amount of securities that may be sold,
the parent’s financial statements must
be delivered. If the parent is subject to
the reporting requirements of section
13 or 15(d) of the Exchange Act (15
U.S.C. 78m or 78o(d)), the financial
statements of the parent required by
Rule 10–01 of Regulation S–X (§ 210.10–01
of this chapter) and Item 310 of Regula-
tion S–B (§ 228.310 of this chapter), as
applicable, must be delivered.

(6) If the sale involves a stock option
or other derivative security, the issuer
must deliver disclosure a reasonable
period of time before the date of exer-
cise or conversion. For deferred com-
pensation or similar plans, the issuer
must deliver disclosure to investors a
reasonable period of time before the
date the irrevocable election to defer is
made.

(f) No integration with other offerings.
Offers and sales exempt under this sec-
tion are deemed to be a part of a single,
discrete offering and are not subject to
integration with any other offers or
sales, whether registered under the Act
or otherwise exempt from the registra-
tion requirements of the Act.

(g) Resale limitations. (1) Securities
issued under this section are deemed to
be ‘‘restricted securities’’ as defined in
§ 230.144.

(2) Resales of securities issued pursu-
ant to this section must be in compli-
ance with the registration require-
ments of the Act or an exemption from
those requirements.

(3) Ninety days after the issuer be-
comes subject to the reporting require-
ments of section 13 or 15(d) of the Ex-
change Act (15 U.S.C. 78m or 78o(d)), se-
curities issued under this section may
be resold by persons who are not affili-
ates (as defined in § 230.144) in reliance
on § 230.144, without compliance with
paragraphs (c), (d), (e) and (h) of
§ 230.144, and by affiliates without com-
pliance with paragraph (d) of § 230.144.

[64 FR 11101, Mar. 8, 1999, as amended at 64
FR 61498, Nov. 12, 1999]

§ § 230.702(T)–230.703(T) [Reserved]

REGULATION S—RULES GOVERNING OF-
FERS AND SALES MADE OUTSIDE THE
UNITED STATES WITHOUT REGISTRA-
TION UNDER THE SECURITIES ACT OF
1933

SOURCE: Sections 230.901 to 230.904 appear
at 55 FR 18322, May 2, 1990, unless otherwise
noted.

PRELIMINARY NOTES: 1. The following rules
relate solely to the application of Section 5
of the Securities Act of 1933 (the Act) [15
U.S.C. 77e] and not to antifraud or other pro-
visions of the federal securities laws.

2. In view of the objective of these rules
and the policies underlying the Act, Regula-
tion S is not available with respect to any
transaction or series of transactions that, al-
though in technical compliance with these
rules, is part of a plan or scheme to evade
the registration provisions of the Act. In
such cases, registration under the Act is re-
quired.

3. Nothing in these rules obviates the need
for any issuer or any other person to comply
with the securities registration or broker-
dealer registration requirements of the Secu-
rities Exchange Act (the Exchange Act),
whenever such requirements are applicable.
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4. Nothing in these rules obviates the need
to comply with any applicable state law re-
lating to the offer and sale of securities.

5. Attempted compliance with any rule in
Regulation S does not act as an exclusive
election; a person making an offer or sale of
securities may also claim the availability of
any applicable exemption from the registra-
tion requirements of the Act. The avail-
ability of the Regulation S safe harbor to of-
fers and sales that occur outside of the
United States will not be affected by the sub-
sequent offer and sale of these securities into
the United States or to U.S. persons during
the distribution compliance period, as long
as the subsequent offer and sale are made
pursuant to registration or an exemption
therefrom under the Act.

6. Regulation S is available only for offers
and sales of securities outside the United
States. Securities acquired overseas, wheth-
er or not pursuant to Regulation S, may be
resold in the United States only if they are
registered under the Act or an exemption
from registration is available.

7. Nothing in these rules precludes access
by journalists for publications with a general
circulation in the United States to offshore
press conferences, press releases and meet-
ings with company press spokespersons in
which an offshore offering or tender offer is
discussed, provided that the information is
made available to the foreign and United
States press generally and is not intended to
induce purchases of securities by persons in
the United States or tenders of securities by
United States holders in the case of ex-
change offers. Where applicable, issuers and
bidders may also look to § 230.135e and
§ 240.14d–1(c) of this chapter.

8. The provisions of this Regulation S shall
not apply to offers and sales of securities
issued by open-end investment companies or
unit investment trusts registered or required
to be registered or closed-end investment
companies required to be registered, but not
registered, under the Investment Company
Act of 1940 [15 U.S.C. 80a–1 et seq.] (the 1940
Act).

[55 FR 18322, May 2, 1990, as amended at 62
FR 53954, Oct. 17, 1997; 63 FR 9642, Feb. 25,
1998]

EXEMPTIONS FOR CROSS-BORDER RIGHTS
OFFERINGS, EXCHANGE OFFERS AND
BUSINESS COMBINATIONS

SOURCE: Sections 230.800 to 230.802 appear
at 64 FR 61400, unless otherwise noted.

GENERAL NOTES TO §§ 230.800, 230.801 AND
230.802

1. Sections 230.801 and 230.802 relate only to
the applicability of the registration provi-
sions of the Act (15 U.S.C. 77e) and not to the
applicability of the anti-fraud, civil liability

or other provisions of the federal securities
laws.

2. The exemptions provided by § 230.801 and
§ 230.802 are not available for any securities
transaction or series of transactions that
technically complies with § 230.801 and
§ 230.802 but are part of a plan or scheme to
evade the registration provisions of the Act.

3. An issuer who relies on § 230.801 or an of-
feror who relies on § 230.802 must still comply
with the securities registration or broker-
dealer registration requirements of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78a et
seq.) and any other applicable provisions of
the federal securities laws.

4. An issuer who relies on § 230.801 or an of-
feror who relies on § 230.802 must still comply
with any applicable state laws relating to
the offer and sale of securities.

5. Attempted compliance with § 230.801 or
§ 230.802 does not act as an exclusive election;
an issuer making an offer or sale of securi-
ties in reliance on § 230.801 or § 230.802 may
also rely on any other applicable exemption
from the registration requirements of the
Act.

6. Section 230.801 and § 230.802 provide ex-
emptions only for the issuer of the securities
and not for any affiliate of that issuer or for
any other person for resales of the issuer’s
securities. These sections provide exemp-
tions only for the transaction in which the
issuer or other person offers or sells the se-
curities, not for the securities themselves.
Securities acquired in a § 230.801 or § 230.802
transaction may be resold in the United
States only if they are registered under the
Act or an exemption from registration is
available.

7. Unregistered offers and sales made out-
side the United States will not affect con-
temporaneous offers and sales made in com-
pliance with § 230.801 or § 230.802. A trans-
action that complies with § 230.801 or § 230.802
will not be integrated with offerings exempt
under other provisions of the Act, even if
both transactions occur at the same time.

8. Securities acquired in a rights offering
under § 230.801 are ‘‘restricted securities’’
within the meaning of § 230.144(a)(3) to the
same extent and proportion that the securi-
ties held by the security holder as of the
record date for the rights offering were re-
stricted securities. Likewise, securities ac-
quired in an exchange offer or business com-
bination subject to § 230.802 are ‘‘restricted
securities’’ within the meaning of
§ 230.144(a)(3) to the same extent and propor-
tion that the securities tendered or ex-
changed by the security holder in that trans-
action were restricted securities.

9. Section 230.801 does not apply to a rights
offering by an investment company reg-
istered or required to be registered under the
Investment Company Act of 1940 (15 U.S.C.
80a–1 et seq.), other than a registered closed-
end investment company. Section 230.802
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does not apply to exchange offers or business
combinations by an investment company
registered or required to be registered under
the Investment Company Act of 1940 (15
U.S.C. 80a–1 et seq.), other than a registered
closed-end investment company.

§ 230.800 Definitions for §§ 230.800,
230.801 and 230.802.

The following definitions apply in
§§ 230.800, 230.801 and 230.802.

(a) Business combination. Business com-
bination means a statutory amalgama-
tion, merger, arrangement or other re-
organization requiring the vote of secu-
rity holders of one or more of the par-
ticipating companies. It also includes a
statutory short form merger that does
not require a vote of security holders.

(b) Equity security. Equity security
means the same as in § 240.3a11–1 of this
chapter, but for purposes of this sec-
tion only does not include:

(1) Any debt security that is convert-
ible into an equity security, with or
without consideration;

(2) Any debt security that includes a
warrant or right to subscribe to or pur-
chase an equity security;

(3) Any such warrant or right; or
(4) Any put, call, straddle, or other

option or privilege that gives the hold-
er the option of buying or selling a se-
curity but does not require the holder
to do so.

(c) Exchange offer. Exchange offer
means a tender offer in which securi-
ties are issued as consideration.

(d) Foreign private issuer. Foreign pri-
vate issuer means the same as in
§ 230.405 of Regulation C.

(e) Foreign subject company. Foreign
subject company means any foreign pri-
vate issuer whose securities are the
subject of the exchange offer or busi-
ness combination.

(f) Home jurisdiction. Home jurisdiction
means both the jurisdiction of the for-
eign subject company’s (or in the case
of a rights offering, the foreign private
issuer’s) incorporation, organization or
chartering and the principal foreign
market where the foreign subject com-
pany’s (or in the case of a rights offer-
ing, the issuer’s) securities are listed or
quoted.

(g) Rights offering. Rights offering
means offers and sales for cash of eq-
uity securities where:

(1) The issuer grants the existing se-
curity holders of a particular class of
equity securities (including holders of
depositary receipts evidencing those
securities) the right to purchase or
subscribe for additional securities of
that class; and

(2) The number of additional shares
an existing security holder may pur-
chase initially is in proportion to the
number of securities he or she holds of
record on the record date for the rights
offering. If an existing security holder
holds depositary receipts, the propor-
tion must be calculated as if the under-
lying securities were held directly.

(h) U.S. holder. U.S. holder means any
security holder resident in the United
States. To determine the percentage of
outstanding securities held by U.S.
holders:

(1) Calculate percentage of out-
standing securities held by U.S. holders
as of the record date for a rights offer-
ing, or 30 days before the commence-
ment of an exchange offer or the solici-
tation for a business combination.

(2) Include securities underlying
American Depositary Shares convert-
ible or exchangeable into the securities
that are the subject of the tender offer
when calculating the number of subject
securities outstanding, as well as the
number held by U.S. holders. Exclude
from the calculations other types of se-
curities that are convertible or ex-
changeable into the securities that are
the subject of the exchange offer, busi-
ness combination or rights offering,
such as warrants, options and convert-
ible securities. Exclude from those cal-
culations securities held by persons
who hold more than 10 percent of the
subject securities in an exchange offer,
business combination or rights offer-
ing, or that are held by the offeror in
an exchange offer or business combina-
tion;

(3) Use the method of calculating
record ownership in Rule 12g3–2(a)
under the Exchange Act (§ 240.12g3–2(a)
of this chapter), except that your in-
quiry as to the amount of securities
represented by accounts of customers
resident in the United States may be
limited to brokers, dealers, banks and
other nominees located in the United
States, the subject company’s jurisdic-
tion of incorporation or that of each
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participant in a business combination,
and the jurisdiction that is the pri-
mary trading market for the subject
securities, if different from the subject
company’s jurisdiction of incorpora-
tion;

(4) If, after reasonable inquiry, you
are unable to obtain information about
the amount of securities represented
by accounts of customers resident in
the United States, you may assume, for
purposes of this provision, that the
customers are residents of the jurisdic-
tion in which the nominee has its prin-
cipal place of business.

(5) Count securities as owned by U.S.
holders when publicly filed reports of
beneficial ownership or information
that is otherwise provided to you indi-
cates that the securities are held by
U.S. residents.

(i) United States. United States means
the United States of America, its terri-
tories and possessions, any State of the
United States, and the District of Co-
lumbia.

§ 230.801 Exemption in connection
with a rights offering.

A rights offering is exempt from the
provisions of Section 5 of the Act (15
U.S.C. 77e), so long as the following
conditions are satisfied:

(a) Conditions.—(1) Eligibility of issuer.
The issuer is a foreign private issuer on
the date the securities are first offered
to U.S. holders.

(2) Limitation on U.S. ownership. U.S.
holders hold no more than 10 percent of
the outstanding class of securities that
is the subject of the rights offering (as
determined under the definition of
‘‘U.S. holder’’ in § 230.800(h)).

(3) Equal treatment. The issuer per-
mits U.S. holders to participate in the
rights offering on terms at least as fa-
vorable as those offered the other hold-
ers of the securities that are the sub-
ject of the offer. The issuer need not,
however, extend the rights offering to
security holders in those states or ju-
risdictions that require registration or
qualification.

(4) Informational documents. (i) If the
issuer publishes or otherwise dissemi-
nates an informational document to
the holders of the securities in connec-
tion with the rights offering, the issuer
must furnish that informational docu-

ment, including any amendments
thereto, in English, to the Commission
on Form CB (§ 239.800 of this chapter)
by the first business day after publica-
tion or dissemination. If the issuer is a
foreign company, it must also file a
Form F–X (§ 239.42 of this chapter) with
the Commission at the same time as
the submission of Form CB to appoint
an agent for service in the United
States.

(ii) The issuer must disseminate any
informational document to U.S. hold-
ers, including any amendments there-
to, in English, on a comparable basis to
that provided to security holders in the
home jurisdiction.

(iii) If the issuer disseminates by
publication in its home jurisdiction,
the issuer must publish the informa-
tion in the United States in a manner
reasonably calculated to inform U.S.
holders of the offer.

(5) Eligibility of securities. The securi-
ties offered in the rights offering are
equity securities of the same class as
the securities held by the offerees in
the United States directly or through
American Depositary Receipts.

(6) Limitation on transferability of
rights. The terms of the rights prohibit
transfers of the rights by U.S. holders
except in accordance with Regulation S
(§ 230.901 through § 230.905).

(b) Legends. The following legend or
an equivalent statement in clear, plain
language, to the extent applicable, ap-
pears on the cover page or other promi-
nent portion of any informational doc-
ument the issuer disseminates to U.S.
holders:

This rights offering is made for the securi-
ties of a foreign company. The offer is sub-
ject to the disclosure requirements of a for-
eign country that are different from those of
the United States. Financial statements in-
cluded in the document, if any, have been
prepared in accordance with foreign account-
ing standards that may not be comparable to
the financial statements of United States
companies.

It may be difficult for you to enforce your
rights and any claim you may have arising
under the federal securities laws, since the
issuer is located in a foreign country, and
some or all of its officers and directors may
be residents of a foreign country. You may
not be able to sue the foreign company or its
officers or directors in a foreign court for
violations of the U.S. securities laws. It may
be difficult to compel a foreign company and
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its affiliates to subject themselves to a U.S.
court’s judgment.

§ 230.802 Exemption for offerings in
connection with an exchange offer
or business combination for the se-
curities of foreign private issuers.

Offers and sales in any exchange offer
for a class of securities of a foreign pri-
vate issuer, or in any exchange of secu-
rities for the securities of a foreign pri-
vate issuer in any business combina-
tion, are exempt from the provisions of
section 5 of the Act (15 U.S.C. 77e), if
they satisfy the following conditions:

(a) Conditions to be met.—(1) Limitation
on U.S. ownership. Except in the case of
an exchange offer or business combina-
tion that is commenced during the
pendency of a prior exchange offer or
business combination made in reliance
on this paragraph, U.S. holders of the
foreign subject company must hold no
more than 10 percent of the securities
that are the subject of the exchange
offer or business combination (as deter-
mined under the definition of ‘‘U.S.
holder’’ in § 230.800(h)). In the case of a
business combination in which the se-
curities are to be issued by a successor
registrant, U.S. holders may hold no
more than 10 percent of the class of se-
curities of the successor registrant, as
if measured immediately after comple-
tion of the business combination.

(2) Equal treatment. The issuer must
permit U.S. holders to participate in
the exchange offer or business com-
bination on terms at least as favorable
as those offered any other holder of the
subject securities. The issuer, however,
need not extend the offer to security
holders in those states or jurisdictions
that require registration or qualifica-
tion, except that the issuer must offer
the same cash alternative to security
holders in any such state that it has of-
fered to security holders in any other
state or jurisdiction.

(3) Informational documents. (i) If the
issuer publishes or otherwise dissemi-
nates an informational document to
the holders of the subject securities in
connection with the exchange offer or
business combination, the issuer must
furnish that informational document,
including any amendments thereto, in
English, to the Commission on Form
CB (§ 239.800 of this chapter) by the first
business day after publication or dis-

semination. If the bidder is a foreign
company, it must also file a Form F–X
(§ 239.42 of this chapter) with the Com-
mission at the same time as the sub-
mission of Form CB to appoint an
agent for service in the United States.

(ii) The issuer must disseminate any
informational document to U.S. hold-
ers, including any amendments there-
to, in English, on a comparable basis to
that provided to security holders in the
foreign subject company’s home juris-
diction.

(iii) If the issuer disseminates by
publication in its home jurisdiction,
the issuer must publish the informa-
tion in the United States in a manner
reasonably calculated to inform U.S.
holders of the offer.

(b) Legends. The following legend or
an equivalent statement in clear, plain
language, to the extent applicable,
must be included on the cover page or
other prominent portion of any infor-
mational document the offeror pub-
lishes or disseminates to U.S. holders:

This exchange offer or business combina-
tion is made for the securities of a foreign
company. The offer is subject to disclosure
requirements of a foreign country that are
different from those of the United States. Fi-
nancial statements included in the docu-
ment, if any, have been prepared in accord-
ance with foreign accounting standards that
may not be comparable to the financial
statements of United States companies.

It may be difficult for you to enforce your
rights and any claim you may have arising
under the federal securities laws, since the
issuer is located in a foreign country, and
some or all of its officers and directors may
be residents of a foreign country. You may
not be able to sue a foreign company or its
officers or directors in a foreign court for
violations of the U.S. securities laws. It may
be difficult to compel a foreign company and
its affiliates to subject themselves to a U.S.
court’s judgment.

You should be aware that the issuer may
purchase securities otherwise than under the
exchange offer, such as in open market or
privately negotiated purchases.

(c) Presumption for certain offers. For
exchange offers conducted by persons
other than the issuer of the subject se-
curities or its affiliates, the issuer of
the subject securities will be presumed
to be a foreign private issuer and U.S.
holders will be presumed to hold 10 per-
cent or less of the outstanding subject
securities, unless:
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(1) The exchange offer is made pursu-
ant to an agreement with the issuer of
the subject securities;

(2) The aggregate trading volume of
the subject class of securities on all na-
tional securities exchanges in the
United States, on the Nasdaq market
or on the OTC market, as reported to
the NASD, over the 12-calendar-month
period ending 30 days before com-
mencement of the offer, exceeds 10 per-
cent of the worldwide aggregate trad-
ing volume of that class of securities
over the same period;

(3) The most recent annual report or
annual information filed or submitted
by the issuer with securities regulators
of the home jurisdiction or with the
Commission indicates that U.S. holders
hold more than 10 percent of the out-
standing subject class of securities; or

(4) The offeror knows, or has reason
to know, that U.S. ownership exceeds
10 percent of the subject securities.

§ 230.901 General statement.
For the purposes only of section 5 of

the Act (15 U.S.C. § 77e), the terms offer,
offer to sell, sell, sale, and offer to buy
shall be deemed to include offers and
sales that occur within the United
States and shall be deemed not to in-
clude offers and sales that occur out-
side the United States.

§ 230.902 Definitions.
As used in Regulation S, the fol-

lowing terms shall have the meanings
indicated.

(a) Debt securities. ‘‘Debt securities’’
of an issuer is defined to mean any se-
curity other than an equity security as
defined in § 230.405, as well as the fol-
lowing:

(1) Non-participatory preferred stock,
which is defined as non-convertible
capital stock, the holders of which are
entitled to a preference in payment of
dividends and in distribution of assets
on liquidation, dissolution, or winding
up of the issuer, but are not entitled to
participate in residual earnings or as-
sets of the issuer; and

(2) Asset-backed securities, which are
securities of a type that either:

(i) Represent an ownership interest
in a pool of discrete assets, or certifi-
cates of interest or participation in
such assets (including any rights de-

signed to assure servicing, or the re-
ceipt or timeliness of receipt by hold-
ers of such assets, or certificates of in-
terest or participation in such assets,
of amounts payable thereunder), pro-
vided that the assets are not generated
or originated between the issuer of the
security and its affiliates; or

(ii) Are secured by one or more assets
or certificates of interest or participa-
tion in such assets, and the securities,
by their terms, provide for payments of
principal and interest (if any) in rela-
tion to payments or reasonable projec-
tions of payments on assets meeting
the requirements of paragraph (a)(2)(i)
of this section, or certificates of inter-
est or participations in assets meeting
such requirements.

(iii) For purposes of paragraph (a)(2)
of this section, the term ‘‘assets’’
means securities, installment sales, ac-
counts receivable, notes, leases or
other contracts, or other assets that by
their terms convert into cash over a fi-
nite period of time.

(b) Designated offshore securities mar-
ket. ‘‘Designated offshore securities
market’’ means:

(1) The Eurobond market, as regu-
lated by the International Securities
Market Association; the Alberta Stock
Exchange; the Amsterdam Stock Ex-
change; the Australian Stock Exchange
Limited; the Bermuda Stock Exchange;
the Bourse de Bruxelles; the Copen-
hagen Stock Exchange; the European
Association of Securities Dealers Auto-
mated Quotation; the Frankfurt Stock
Exchange; the Helsinki Stock Ex-
change; The Stock Exchange of Hong
Kong Limited; the Irish Stock Ex-
change; the Istanbul Stock Exchange;
the Johannesburg Stock Exchange; the
London Stock Exchange; the Bourse de
Luxembourg; the Mexico Stock Ex-
change; the Borsa Valori di Milan; the
Montreal Stock Exchange; the Oslo
Stock Exchange; the Bourse de Paris;
the Stock Exchange of Singapore Ltd.;
the Stockholm Stock Exchange; the
Tokyo Stock Exchange; the Toronto
Stock Exchange; the Vancouver Stock
Exchange; the Warsaw Stock Exchange
and the Zurich Stock Exchange; and

(2) Any foreign securities exchange or
non-exchange market designated by
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the Commission. Attributes to be con-
sidered in determining whether to des-
ignate an offshore securities market,
among others, include:

(i) Organization under foreign law;
(ii) Association with a generally rec-

ognized community of brokers, dealers,
banks, or other professional inter-
mediaries with an established oper-
ating history;

(iii) Oversight by a governmental or
self-regulatory body;

(iv) Oversight standards set by an ex-
isting body of law;

(v) Reporting of securities trans-
actions on a regular basis to a govern-
mental or self-regulatory body;

(vi) A system for exchange of price
quotations through common commu-
nications media; and

(vii) An organized clearance and set-
tlement system.

(c) Directed selling efforts. (1) ‘‘Di-
rected selling efforts’’ means any ac-
tivity undertaken for the purpose of, or
that could reasonably be expected to
have the effect of, conditioning the
market in the United States for any of
the securities being offered in reliance
on this Regulation S (§ 230.901 through
§ 230.905, and Preliminary Notes). Such
activity includes placing an advertise-
ment in a publication ‘‘with a general
circulation in the United States’’ that
refers to the offering of securities
being made in reliance upon this Regu-
lation S.

(2) Publication ‘‘with a general cir-
culation in the United States’’:

(i) Is defined as any publication that
is printed primarily for distribution in
the United States, or has had, during
the preceding twelve months, an aver-
age circulation in the United States of
15,000 or more copies per issue; and

(ii) Will encompass only the U.S. edi-
tion of any publication printing a sepa-
rate U.S. edition if the publication,
without considering its U.S. edition,
would not constitute a publication
with a general circulation in the
United States.

(3) The following are not ‘‘directed
selling efforts’’:

(i) Placing an advertisement required
to be published under U.S. or foreign
law, or under rules or regulations of a
U.S. or foreign regulatory or self-regu-
latory authority, provided the adver-

tisement contains no more information
than legally required and includes a
statement to the effect that the securi-
ties have not been registered under the
Act and may not be offered or sold in
the United States (or to a U.S. person,
if the advertisement relates to an offer-
ing under Category 2 or 3 (paragraph
(b)(2) or (b)(3)) in § 230.903) absent reg-
istration or an applicable exemption
from the registration requirements;

(ii) Contact with persons excluded
from the definition of ‘‘U.S. person’’
pursuant to paragraph (k)(2)(vi) of this
section or persons holding accounts ex-
cluded from the definition of ‘‘U.S. per-
son’’ pursuant to paragraph (k)(2)(i) of
this section, solely in their capacities
as holders of such accounts;

(iii) A tombstone advertisement in
any publication with a general circula-
tion in the United States, provided:

(A) The publication has less than 20%
of its circulation, calculated by aggre-
gating the circulation of its U.S. and
comparable non-U.S. editions, in the
United States;

(B) Such advertisement contains a
legend to the effect that the securities
have not been registered under the Act
and may not be offered or sold in the
United States (or to a U.S. person, if
the advertisement relates to an offer-
ing under Category 2 or 3 (paragraph
(b)(2) or (b)(3)) in § 230.903) absent reg-
istration or an applicable exemption
from the registration requirements;
and

(C) Such advertisement contains no
more information than:

(1) The issuer’s name;
(2) The amount and title of the secu-

rities being sold;
(3) A brief indication of the issuer’s

general type of business;
(4) The price of the securities;
(5) The yield of the securities, if debt

securities with a fixed (non-contingent)
interest provision;

(6) The name and address of the per-
son placing the advertisement, and
whether such person is participating in
the distribution;

(7) The names of the managing under-
writers;

(8) The dates, if any, upon which the
sales commenced and concluded;
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(9) Whether the securities are offered
or were offered by rights issued to se-
curity holders and, if so, the class of
securities that are entitled or were en-
titled to subscribe, the subscription
ratio, the record date, the dates (if
any) upon which the rights were issued
and expired, and the subscription price;
and

(10) Any legend required by law or
any foreign or U.S. regulatory or self-
regulatory authority;

(iv) Bona fide visits to real estate,
plants or other facilities located in the
United States and tours thereof con-
ducted for a prospective investor by an
issuer, a distributor, any of their re-
spective affiliates or a person acting on
behalf of any of the foregoing;

(v) Distribution in the United States
of a foreign broker-dealer’s quotations
by a third-party system that distrib-
utes such quotations primarily in for-
eign countries if:

(A) Securities transactions cannot be
executed between foreign broker-deal-
ers and persons in the United States
through the system; and

(B) The issuer, distributors, their re-
spective affiliates, persons acting on
behalf of any of the foregoing, foreign
broker-dealers and other participants
in the system do not initiate contacts
with U.S. persons or persons within the
United States, beyond those contacts
exempted under § 240.15a–6 of this chap-
ter; and

(vi) Publication by an issuer of a no-
tice in accordance with § 230.135 or
§ 230.135c.

(vii) Providing any journalist with
access to press conferences held outside
of the United States, to meetings with
the issuer or selling security holder
representatives conducted outside the
United States, or to written press-re-
lated materials released outside the
United States, at or in which a present
or proposed offering of securities is dis-
cussed, if the requirements of § 230.135e
are satisfied.

(d) Distributor. ‘‘Distributor’’ means
any underwriter, dealer, or other per-
son who participates, pursuant to a
contractual arrangement, in the dis-
tribution of the securities offered or
sold in reliance on this Regulation S
(§ 230.901 through § 230.905, and Prelimi-
nary Notes).

(e) Domestic issuer/Foreign issuer. ‘‘Do-
mestic issuer’’ means any issuer other
than a ‘‘foreign government’’ or ‘‘for-
eign private issuer’’ (both as defined in
§ 230.405). ‘‘Foreign issuer’’ means any
issuer other than a ‘‘domestic issuer.’’

(f) Distribution compliance period.
‘‘Distribution compliance period’’
means a period that begins when the
securities were first offered to persons
other than distributors in reliance
upon this Regulation S (§ 230.901
through § 230.905, and Preliminary
Notes) or the date of closing of the of-
fering, whichever is later, and con-
tinues until the end of the period of
time specified in the relevant provision
of § 230.903, except that:

(1) All offers and sales by a dis-
tributor of an unsold allotment or sub-
scription shall be deemed to be made
during the distribution compliance pe-
riod;

(2) In a continuous offering, the dis-
tribution compliance period shall com-
mence upon completion of the distribu-
tion, as determined and certified by the
managing underwriter or person per-
forming similar functions;

(3) In a continuous offering of non-
convertible debt securities offered and
sold in identifiable tranches, the dis-
tribution compliance period for securi-
ties in a tranche shall commence upon
completion of the distribution of such
tranche, as determined and certified by
the managing underwriter or person
performing similar functions; and

(4) That in a continuous offering of
securities to be acquired upon the exer-
cise of warrants, the distribution com-
pliance period shall commence upon
completion of the distribution of the
warrants, as determined and certified
by the managing underwriter or person
performing similar functions, if re-
quirements of § 230.903(b)(5) are satis-
fied.

(g) Offering restrictions. ‘‘Offering re-
strictions’’ means:

(1) Each distributor agrees in writ-
ing:

(i) That all offers and sales of the se-
curities prior to the expiration of the
distribution compliance period speci-
fied in Category 2 or 3 (paragraph (b)(2)
or (b)(3)) in § 230.903, as applicable, shall
be made only in accordance with the
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provisions of § 230.903 or § 230.904; pursu-
ant to registration of the securities
under the Act; or pursuant to an avail-
able exemption from the registration
requirements of the Act; and

(ii) For offers and sales of equity se-
curities of domestic issuers, not to en-
gage in hedging transactions with re-
gard to such securities prior to the ex-
piration of the distribution compliance
period specified in Category 2 or 3
(paragraph (b)(2) or (b)(3)) in § 230.903,
as applicable, unless in compliance
with the Act; and

(2) All offering materials and docu-
ments (other than press releases) used
in connection with offers and sales of
the securities prior to the expiration of
the distribution compliance period
specified in Category 2 or 3 (paragraph
(b)(2) or (b)(3)) in § 230.903, as applica-
ble, shall include statements to the ef-
fect that the securities have not been
registered under the Act and may not
be offered or sold in the United States
or to U.S. persons (other than distribu-
tors) unless the securities are reg-
istered under the Act, or an exemption
from the registration requirements of
the Act is available. For offers and
sales of equity securities of domestic
issuers, such offering materials and
documents also must state that hedg-
ing transactions involving those secu-
rities may not be conducted unless in
compliance with the Act. Such state-
ments shall appear:

(i) On the cover or inside cover page
of any prospectus or offering circular
used in connection with the offer or
sale of the securities;

(ii) In the underwriting section of
any prospectus or offering circular
used in connection with the offer or
sale of the securities; and

(iii) In any advertisement made or
issued by the issuer, any distributor,
any of their respective affiliates, or
any person acting on behalf of any of
the foregoing. Such statements may
appear in summary form on prospectus
cover pages and in advertisements.

(h) Offshore transaction. (1) An offer
or sale of securities is made in an ‘‘off-
shore transaction’’ if:

(i) The offer is not made to a person
in the United States; and

(ii) Either:

(A) At the time the buy order is
originated, the buyer is outside the
United States, or the seller and any
person acting on its behalf reasonably
believe that the buyer is outside the
United States; or

(B) For purposes of:
(1) Section 230.903, the transaction is

executed in, on or through a physical
trading floor of an established foreign
securities exchange that is located out-
side the United States; or

(2) Section 230.904, the transaction is
executed in, on or through the facili-
ties of a designated offshore securities
market described in paragraph (b) of
this section, and neither the seller nor
any person acting on its behalf knows
that the transaction has been pre-ar-
ranged with a buyer in the United
States.

(2) Notwithstanding paragraph (h)(1)
of this section, offers and sales of secu-
rities specifically targeted at identifi-
able groups of U.S. citizens abroad,
such as members of the U.S. armed
forces serving overseas, shall not be
deemed to be made in ‘‘offshore trans-
actions.’’

(3) Notwithstanding paragraph (h)(1)
of this section, offers and sales of secu-
rities to persons excluded from the def-
inition of ‘‘U.S. person’’ pursuant to
paragraph (k)(2)(vi) of this section or
persons holding accounts excluded
from the definition of ‘‘U.S. person’’
pursuant to paragraph (k)(2)(i) of this
section, solely in their capacities as
holders of such accounts, shall be
deemed to be made in ‘‘offshore trans-
actions.’’

(i) Reporting issuer. ‘‘Reporting
issuer’’ means an issuer other than an
investment company registered or re-
quired to register under the 1940 Act
that:

(1) Has a class of securities registered
pursuant to Section 12(b) or 12(g) of the
Exchange Act (15 U.S.C. 78l(b) or 78l(g))
or is required to file reports pursuant
to Section 15(d) of the Exchange Act (15
U.S.C. 78o(d)); and

(2) Has filed all the material required
to be filed pursuant to Section 13(a) or
15(d) of the Exchange Act (15 U.S.C.
78m(a) or 78o(d)) for a period of at least
twelve months immediately preceding
the offer or sale of securities made in
reliance upon this Regulation S
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(§ 230.901 through § 230.905, and Prelimi-
nary Notes) (or for such shorter period
that the issuer was required to file
such material).

(j) Substantial U.S. market interest. (1)
‘‘Substantial U.S. market interest’’
with respect to a class of an issuer’s eq-
uity securities means:

(i) The securities exchanges and
inter-dealer quotation systems in the
United States in the aggregate con-
stituted the single largest market for
such class of securities in the shorter
of the issuer’s prior fiscal year or the
period since the issuer’s incorporation;
or

(ii) 20 percent or more of all trading
in such class of securities took place
in, on or through the facilities of secu-
rities exchanges and inter-dealer
quotation systems in the United States
and less than 55 percent of such trading
took place in, on or through the facili-
ties of securities markets of a single
foreign country in the shorter of the
issuer’s prior fiscal year or the period
since the issuer’s incorporation.

(2) ‘‘Substantial U.S. market inter-
est’’ with respect to an issuer’s debt se-
curities means:

(i) Its debt securities, in the aggre-
gate, are held of record (as that term is
defined in § 240.12g5–1 of this chapter
and used for purposes of paragraph
(j)(2) of this section) by 300 or more
U.S. persons;

(ii) $1 billion or more of: The prin-
cipal amount outstanding of its debt
securities, the greater of liquidation
preference or par value of its securities
described in § 230.902(a)(1), and the prin-
cipal amount or principal balance of its
securities described in § 230.902(a)(2), in
the aggregate, is held of record by U.S.
persons; and

(iii) 20 percent or more of: The prin-
cipal amount outstanding of its debt
securities, the greater of liquidation
preference or par value of its securities
described in § 230.902(a)(1), and the prin-
cipal amount or principal balance of its
securities described in § 230.902(a)(2), in
the aggregate, is held of record by U.S.
persons.

(3) Notwithstanding paragraph (j)(2)
of this section, substantial U.S. market
interest with respect to an issuer’s
debt securities is calculated without
reference to securities that qualify for

the exemption provided by Section
3(a)(3) of the Act (15 U.S.C. 77c(a)(3)).

(k) U.S. person. (1) ‘‘U.S. person’’
means:

(i) Any natural person resident in the
United States;

(ii) Any partnership or corporation
organized or incorporated under the
laws of the United States;

(iii) Any estate of which any execu-
tor or administrator is a U.S. person;

(iv) Any trust of which any trustee is
a U.S. person;

(v) Any agency or branch of a foreign
entity located in the United States;

(vi) Any non-discretionary account
or similar account (other than an es-
tate or trust) held by a dealer or other
fiduciary for the benefit or account of
a U.S. person;

(vii) Any discretionary account or
similar account (other than an estate
or trust) held by a dealer or other fidu-
ciary organized, incorporated, or (if an
individual) resident in the United
States; and

(viii) Any partnership or corporation
if:

(A) Organized or incorporated under
the laws of any foreign jurisdiction;
and

(B) Formed by a U.S. person prin-
cipally for the purpose of investing in
securities not registered under the Act,
unless it is organized or incorporated,
and owned, by accredited investors (as
defined in § 230.501(a)) who are not nat-
ural persons, estates or trusts.

(2) The following are not ‘‘U.S. per-
sons’’:

(i) Any discretionary account or
similar account (other than an estate
or trust) held for the benefit or account
of a non-U.S. person by a dealer or
other professional fiduciary organized,
incorporated, or (if an individual) resi-
dent in the United States;

(ii) Any estate of which any profes-
sional fiduciary acting as executor or
administrator is a U.S. person if:

(A) An executor or administrator of
the estate who is not a U.S. person has
sole or shared investment discretion
with respect to the assets of the estate;
and

(B) The estate is governed by foreign
law;

(iii) Any trust of which any profes-
sional fiduciary acting as trustee is a
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U.S. person, if a trustee who is not a
U.S. person has sole or shared invest-
ment discretion with respect to the
trust assets, and no beneficiary of the
trust (and no settlor if the trust is rev-
ocable) is a U.S. person;

(iv) An employee benefit plan estab-
lished and administered in accordance
with the law of a country other than
the United States and customary prac-
tices and documentation of such coun-
try;

(v) Any agency or branch of a U.S.
person located outside the United
States if:

(A) The agency or branch operates
for valid business reasons; and

(B) The agency or branch is engaged
in the business of insurance or banking
and is subject to substantive insurance
or banking regulation, respectively, in
the jurisdiction where located; and

(vi) The International Monetary
Fund, the International Bank for Re-
construction and Development, the
Inter-American Development Bank,
the Asian Development Bank, the Afri-
can Development Bank, the United Na-
tions, and their agencies, affiliates and
pension plans, and any other similar
international organizations, their
agencies, affiliates and pension plans.

(l) United States. ‘‘United States’’
means the United States of America,
its territories and possessions, any
State of the United States, and the
District of Columbia.

[63 FR 9642, Feb. 25, 1998]

§ 230.903 Offers or sales of securities
by the issuer, a distributor, any of
their respective affiliates, or any
person acting on behalf of any of
the foregoing; conditions relating to
specific securities.

(a) An offer or sale of securities by
the issuer, a distributor, any of their
respective affiliates, or any person act-
ing on behalf of any of the foregoing,
shall be deemed to occur outside the
United States within the meaning of
§ 230.901 if:

(1) The offer or sale is made in an off-
shore transaction;

(2) No directed selling efforts are
made in the United States by the
issuer, a distributor, any of their re-
spective affiliates, or any person acting
on behalf of any of the foregoing; and

(3) The conditions of paragraph (b) of
this section, as applicable, are satis-
fied.

(b) Additional conditions—(1) Category
1. No conditions other than those set
forth in § 230.903(a) apply to securities
in this category. Securities are eligible
for this category if:

(i) The securities are issued by a for-
eign issuer that reasonably believes at
the commencement of the offering
that:

(A) There is no substantial U.S. mar-
ket interest in the class of securities to
be offered or sold (if equity securities
are offered or sold);

(B) There is no substantial U.S. mar-
ket interest in its debt securities (if
debt securities are offered or sold);

(C) There is no substantial U.S. mar-
ket interest in the securities to be pur-
chased upon exercise (if warrants are
offered or sold); and

(D) There is no substantial U.S. mar-
ket interest in either the convertible
securities or the underlying securities
(if convertible securities are offered or
sold);

(ii) The securities are offered and
sold in an overseas directed offering,
which means:

(A) An offering of securities of a for-
eign issuer that is directed into a sin-
gle country other than the United
States to the residents thereof and
that is made in accordance with the
local laws and customary practices and
documentation of such country; or

(B) An offering of non-convertible
debt securities of a domestic issuer
that is directed into a single country
other than the United States to the
residents thereof and that is made in
accordance with the local laws and cus-
tomary practices and documentation of
such country, provided that the prin-
cipal and interest of the securities (or
par value, as applicable) are denomi-
nated in a currency other than U.S.
dollars and such securities are neither
convertible into U.S. dollar-denomi-
nated securities nor linked to U.S. dol-
lars (other than through related cur-
rency or interest rate swap trans-
actions that are commercial in nature)
in a manner that in effect converts the
securities to U.S. dollar-denominated
securities.
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(iii) The securities are backed by the
full faith and credit of a foreign gov-
ernment; or

(iv) The securities are offered and
sold to employees of the issuer or its
affiliates pursuant to an employee ben-
efit plan established and administered
in accordance with the law of a coun-
try other than the United States, and
customary practices and documenta-
tion of such country, provided that:

(A) The securities are issued in com-
pensatory circumstances for bona fide
services rendered to the issuer or its af-
filiates in connection with their busi-
nesses and such services are not ren-
dered in connection with the offer or
sale of securities in a capital-raising
transaction;

(B) Any interests in the plan are not
transferable other than by will or the
laws of descent or distribution;

(C) The issuer takes reasonable steps
to preclude the offer and sale of inter-
ests in the plan or securities under the
plan to U.S. residents other than em-
ployees on temporary assignment in
the United States; and

(D) Documentation used in connec-
tion with any offer pursuant to the
plan contains a statement that the se-
curities have not been registered under
the Act and may not be offered or sold
in the United States unless registered
or an exemption from registration is
available.

(2) Category 2. The following condi-
tions apply to securities that are not
eligible for Category 1 (paragraph
(b)(1)) of this section and that are eq-
uity securities of a reporting foreign
issuer, or debt securities of a reporting
issuer or of a non-reporting foreign
issuer.

(i) Offering restrictions are imple-
mented;

(ii) The offer or sale, if made prior to
the expiration of a 40-day distribution
compliance period, is not made to a
U.S. person or for the account or ben-
efit of a U.S. person (other than a dis-
tributor); and

(iii) Each distributor selling securi-
ties to a distributor, a dealer, as de-
fined in section 2(a)(12) of the Act (15
U.S.C. 77b(a)(12)), or a person receiving
a selling concession, fee or other remu-
neration in respect of the securities
sold, prior to the expiration of a 40-day

distribution compliance period, sends a
confirmation or other notice to the
purchaser stating that the purchaser is
subject to the same restrictions on of-
fers and sales that apply to a dis-
tributor.

(3) Category 3. The following condi-
tions apply to securities that are not
eligible for Category 1 or 2 (paragraph
(b)(1) or (b)(2)) of this section:

(i) Offering restrictions are imple-
mented;

(ii) In the case of debt securities:
(A) The offer or sale, if made prior to

the expiration of a 40-day distribution
compliance period, is not made to a
U.S. person or for the account or ben-
efit of a U.S. person (other than a dis-
tributor); and

(B) The securities are represented
upon issuance by a temporary global
security which is not exchangeable for
definitive securities until the expira-
tion of the 40-day distribution compli-
ance period and, for persons other than
distributors, until certification of ben-
eficial ownership of the securities by a
non-U.S. person or a U.S. person who
purchased securities in a transaction
that did not require registration under
the Act;

(iii) In the case of equity securities:
(A) The offer or sale, if made prior to

the expiration of a one-year distribu-
tion compliance period, is not made to
a U.S. person or for the account or ben-
efit of a U.S. person (other than a dis-
tributor); and

(B) The offer or sale, if made prior to
the expiration of a one-year distribu-
tion compliance period, is made pursu-
ant to the following conditions:

(1) The purchaser of the securities
(other than a distributor) certifies that
it is not a U.S. person and is not ac-
quiring the securities for the account
or benefit of any U.S. person or is a
U.S. person who purchased securities in
a transaction that did not require reg-
istration under the Act;

(2) The purchaser of the securities
agrees to resell such securities only in
accordance with the provisions of this
Regulation S (§ 230.901 through § 230.905,
and Preliminary Notes), pursuant to
registration under the Act, or pursuant
to an available exemption from reg-
istration; and agrees not to engage in
hedging transactions with regard to
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such securities unless in compliance
with the Act;

(3) The securities of a domestic issuer
contain a legend to the effect that
transfer is prohibited except in accord-
ance with the provisions of this Regu-
lation S (§ 230.901 through § 230.905, and
Preliminary Notes), pursuant to reg-
istration under the Act, or pursuant to
an available exemption from registra-
tion; and that hedging transactions in-
volving those securities may not be
conducted unless in compliance with
the Act;

(4) The issuer is required, either by
contract or a provision in its bylaws,
articles, charter or comparable docu-
ment, to refuse to register any transfer
of the securities not made in accord-
ance with the provisions of this Regu-
lation S (§ 230.901 through § 230.905, and
Preliminary Notes), pursuant to reg-
istration under the Act, or pursuant to
an available exemption from registra-
tion; provided, however, that if the secu-
rities are in bearer form or foreign law
prevents the issuer of the securities
from refusing to register securities
transfers, other reasonable procedures
(such as a legend described in para-
graph (b)(3)(iii)(B)(3) of this section)
are implemented to prevent any trans-
fer of the securities not made in ac-
cordance with the provisions of this
Regulation S; and

(iv) Each distributor selling securi-
ties to a distributor, a dealer (as de-
fined in section 2(a)(12) of the Act (15
U.S.C. 77b(a)(12)), or a person receiving
a selling concession, fee or other remu-
neration, prior to the expiration of a
40-day distribution compliance period
in the case of debt securities, or a one-
year distribution compliance period in
the case of equity securities, sends a
confirmation or other notice to the
purchaser stating that the purchaser is
subject to the same restrictions on of-
fers and sales that apply to a dis-
tributor.

(4) Guaranteed securities. Notwith-
standing paragraphs (b)(1) through
(b)(3) of this section, in offerings of
debt securities fully and uncondition-
ally guaranteed as to principal and in-
terest by the parent of the issuer of the
debt securities, only the requirements
of paragraph (b) of this section that are
applicable to the offer and sale of the

guarantee must be satisfied with re-
spect to the offer and sale of the guar-
anteed debt securities.

(5) Warrants. An offer or sale of war-
rants under Category 2 or 3 (paragraph
(b)(2) or (b)(3)) of this section also must
comply with the following require-
ments:

(i) Each warrant must bear a legend
stating that the warrant and the secu-
rities to be issued upon its exercise
have not been registered under the Act
and that the warrant may not be exer-
cised by or on behalf of any U.S. person
unless registered under the Act or an
exemption from such registration is
available;

(ii) Each person exercising a warrant
is required to give:

(A) Written certification that it is
not a U.S. person and the warrant is
not being exercised on behalf of a U.S.
person; or

(B) A written opinion of counsel to
the effect that the warrant and the se-
curities delivered upon exercise thereof
have been registered under the Act or
are exempt from registration there-
under; and

(iii) Procedures are implemented to
ensure that the warrant may not be ex-
ercised within the United States, and
that the securities may not be deliv-
ered within the United States upon ex-
ercise, other than in offerings deemed
to meet the definition of ‘‘offshore
transaction’’ pursuant to § 230.902(h),
unless registered under the Act or an
exemption from such registration is
available.

[63 FR 9645, Feb. 25, 1998]

§ 230.904 Offshore resales.
(a) An offer or sale of securities by

any person other than the issuer, a dis-
tributor, any of their respective affili-
ates (except any officer or director who
is an affiliate solely by virtue of hold-
ing such position), or any person acting
on behalf of any of the foregoing, shall
be deemed to occur outside the United
States within the meaning of § 230.901
if:

(1) The offer or sale are made in an
offshore transaction;

(2) No directed selling efforts are
made in the United States by the sell-
er, an affiliate, or any person acting on
their behalf; and
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(3) The conditions of paragraph (b) of
this section, if applicable, are satisfied.

(b) Additional conditions. (1) Resales by
dealers and persons receiving selling con-
cessions. In the case of an offer or sale
of securities prior to the expiration of
the distribution compliance period
specified in Category 2 or 3 (paragraph
(b)(2) or (b)(3)) of § 230.903, as applica-
ble, by a dealer, as defined in Section
2(a)(12) of the Act (15 U.S.C. 77b(a)(12)),
or a person receiving a selling conces-
sion, fee or other remuneration in re-
spect of the securities offered or sold:

(i) Neither the seller nor any person
acting on its behalf knows that the
offeree or buyer of the securities is a
U.S. person; and

(ii) If the seller or any person acting
on the seller’s behalf knows that the
purchaser is a dealer, as defined in Sec-
tion 2(a)(12) of the Act (15 U.S.C.
77b(a)(12)), or is a person receiving a
selling concession, fee or other remu-
neration in respect of the securities
sold, the seller or a person acting on
the seller’s behalf sends to the pur-
chaser a confirmation or other notice
stating that the securities may be of-
fered and sold during the distribution
compliance period only in accordance
with the provisions of this Regulation
S (§ 230.901 through § 230.905, and Pre-
liminary Notes); pursuant to registra-
tion of the securities under the Act; or
pursuant to an available exemption
from the registration requirements of
the Act.

(2) Resales by certain affiliates. In the
case of an offer or sale of securities by
an officer or director of the issuer or a
distributor, who is an affiliate of the
issuer or distributor solely by virtue of
holding such position, no selling con-
cession, fee or other remuneration is
paid in connection with such offer or
sale other than the usual and cus-
tomary broker’s commission that
would be received by a person exe-
cuting such transaction as agent.

[63 FR 9646, Feb. 25, 1998]

REGULATION CE—COORDINATED EXEMP-
TIONS FOR CERTAIN ISSUES OF SECURI-
TIES EXEMPT UNDER STATE LAW

§ 230.905 Resale limitations.
Equity securities of domestic issuers

acquired from the issuer, a distributor,

or any of their respective affiliates in a
transaction subject to the conditions of
§ 230.901 or § 230.903 are deemed to be
‘‘restricted securities’’ as defined in
§ 230.144. Resales of any of such re-
stricted securities by the offshore pur-
chaser must be made in accordance
with this Regulation S (§ 230.901
through § 230.905, and Preliminary
Notes), the registration requirements
of the Act or an exemption therefrom.
Any ‘‘restricted securities,’’ as defined
in § 230.144, that are equity securities of
a domestic issuer will continue to be
deemed to be restricted securities, not-
withstanding that they were acquired
in a resale transaction made pursuant
to § 230.901 or § 230.904.

[63 FR 9647, Feb. 25, 1998]

§ 230.1001 Exemption for transactions
exempt from qualification under
§ 25102(n) of the California Corpora-
tions Code.

PRELIMINARY NOTES: (1) Nothing in this
section is intended to be or should be con-
strued as in any way relieving issuers or per-
sons acting on behalf of issuers from pro-
viding disclosure to prospective investors
necessary to satisfy the antifraud provisions
of the federal securities laws. This section
only provides an exemption from the reg-
istration requirements of the Securities Act
of 1933 (‘‘the Act’’) [15 U.S.C. 77a et seq.].

(2) Nothing in this section obviates the
need to comply with any applicable state law
relating to the offer and sales of securities.

(3) Attempted compliance with this section
does not act as an exclusive election; the
issuer also can claim the availability of any
other applicable exemption.

(4) This exemption is not available to any
issuer for any transaction which, while in
technical compliance with the provision of
this section, is part of a plan or scheme to
evade the registration provisions of the Act.
In such cases, registration under the Act is
required.

(a) Exemption. Offers and sales of se-
curities that satisfy the conditions of
paragraph (n) of § 25102 of the California
Corporations Code, and paragraph (b)
of this section, shall be exempt from
the provisions of Section 5 of the Secu-
rities Act of 1933 by virtue of Section
3(b) of that Act.

(b) Limitation on and computation of
offering price. The sum of all cash and
other consideration to be received for
the securities shall not exceed
$5,000,000, less the aggregate offering
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price for all other securities sold in the
same offering of securities, whether
pursuant to this or another exemption.

(c) Resale limitations. Securities
issued pursuant to this § 230.1001 are
deemed to be ‘‘restricted securities’’ as

defined in Securities Act Rule 144
[§ 230.144]. Resales of such securities
must be made in compliance with the
registration requirements of the Act or
an exemption therefrom.

[61 FR 21359, May 9, 1996]

PART 231—INTERPRETATIVE RELEASES RELATING TO THE SECURITIES ACT
OF 1933 AND GENERAL RULES AND REGULATIONS THEREUNDER

Subject Release
No. Date Fed. Reg. Vol.

and page

Partial text of letter of Chief of Securities Division of Federal Trade Commission
relating to section 11(e)(2).

45 Sept. 22, 1933 11 FR 10947.

Letter of Federal Trade Commission relating to offers of sale prior to the effec-
tive date of the registration statement.

70 Nov. 6, 1933 11 FR 10948.

Opinion of Federal Trade Commission relating to registration of stock issued by
certain mortgage loan companies.

86 Dec. 13, 1933 Do.

Extracts from letters of Federal Trade Commission relating to applications of
various sections of the Act.

97 Dec. 28, 1933 11 FR 10949.

Extract from letter of Federal Trade Commission discussing availability of a
‘‘broker’s exemption’’ to the customer of the broker.

131 Mar. 13, 1934 11 FR 10951.

Statement by Federal Trade Commission discussing the amendment of the Se-
curities Act to include fractional undivided interests in oil, gas or other mineral
rights in the definition of security.

185 June 20, 1934 Do.

Statement by Federal Trade Commission relating to the availability of an ex-
emption from registration where a secondary distribution involves sales out-
side the State of incorporation.

201 July 20, 1934 11 FR 10952.

Letter of General Counsel discussing factors to be considered in determining
the availability of the exemption from registration provided by the second
clause of section 4(1).

285 Jan. 24, 1935 Do.

Letter of General Counsel discussing the availability of an exemption from reg-
istration for securities issued in exchange for other securities where terms of
the issuance and exchange are subject to approval by a State public utility
commission.

312 Mar. 15, 1935 11 FR 10953.

Letter of General Counsel discussing availability of an exemption from registra-
tion for collateral trust notes.

401 June 18, 1935 Do.

Letter of General Counsel discussing distribution by statistical service of bul-
letins and circulars describing securities for which registration statements
have been filed.

464 Aug. 19, 1935 Do.

Letter of General Counsel discussing the availability of an exemption from reg-
istration for the issuance of securities under deposit agreements where solici-
tations under the agreements were begun prior to the effective date of the
registration requirements of the Securities Act.

538 Oct. 26, 1935 11 FR 10955.

Letter of General Counsel discussing the availability of exemption from registra-
tion of the second clause of section 4(1).

603 Dec. 16, 1935 Do.

Letters of General Counsel discussing application of section 3(a)(9) ................... 646 Feb. 3, 1936 11 FR 10956.
Letter by General Counsel discussing circulation by underwriters and dealers of

summaries of information contained in registration statements prior to the ef-
fective date of such statements.

802 May 23, 1936 11 FR 10957.

Letter of General Counsel discussing the application of section 5(b)(2) ............... 828 June 4, 1936 Do.
Opinion of the Director of the Division of Forms and Regulations relating to

Rule 821(a) (17 CFR 230.821(a)).
874 July 2, 1936 Do.

Letter of General Counsel discussing whether a sale of a security is involved in
the payment of a dividend.

929 July 29, 1936 Do.

Letter of General Counsel discussing solicitation by financial and security
houses of brokerage orders for the purchase of securities prior to the effec-
tive date of a registration statement for such securities.

1256 Feb. 9, 1937 11 FR 10958.

Opinion of the Director of the Division of Forms and Regulations discussing the
definition of ‘‘parent’’ as used in various forms under Securities Act of 1933
and Securities Exchange Act of 1934.

1376 Apr. 7, 1937 Do.

Letter of General Counsel discussing nature of exemption from registration pro-
vided by section 3(a)(11).

1459 May 29, 1937 Do.

Opinion of the Director of the Division of Forms and Regulations relating to
Rule 821(a) (17 CFR 230.821(a)).

1503 July 12, 1937 11 FR 10959.

Letter of the Director of the Division of Forms and Regulations relating to Rule
821(a) (17 CFR 230.821(a)).

1580 Oct. 19, 1937 11 FR 10961.

Opinion of General Counsel relating to Rule 142 (17 CFR 230.142) ................... 1862 Dec. 14, 1938 11 FR 10962.
Letter of General Counsel concerning the services of former employees of the

Commission in connection with matters with which such employees became
familiar during their course of employment with the Commission.

1934 Apr. 5, 1939 11 FR 10963.
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Subject Release
No. Date Fed. Reg. Vol.

and page

Letter of General Counsel relating to sections 3(a)(9) and 4(1) ............................ 2029 Aug. 8, 1939 11 FR 10953.
Statement of Commission policy with respect to the acceleration of the effective

date of registration statements.
2340 Aug. 23, 1940 11 FR 10964.

Opinion of General Counsel concerning the application of the third clause of
section 4(1) in various situations.

2623 July 25, 1941 Do.

Extract from letter of Director of the Corporation Finance Division ....................... 2899 Feb. 5, 1943 11 FR 10965.
Opinion of Director of the Trading and Exchange Division relating to the viola-

tion of the anti-fraud provisions of the Securities Act by manipulation of prices
of securities not registered on a national securities exchange.

2955 Nov. 16, 1943 Do.

Opinion of Director of the Trading and Exchange Division relating to the viola-
tion of the anti-fraud provisions of the Securities Act in cases of a ‘‘syndicate
account’’ while members of the syndicate or selling group are engaged in the
retail distribution of such security.

2956 Nov. 11, 1943 Do.

Statement of the Commission relating to the anti-fraud provisions of section
17(a) of the Securities Act of 1933 and sections 10(b) and 15(c)(1) of the Se-
curities Exchange Act of 1934.

2997 June 1, 1944 Do.

Opinion of Chief Counsel to the Corporation Finance Division relating to section
3(a)(10).

3000 June 7, 1944 11 FR 10965.

Opinion of Chief Counsel to the Corporation Finance Division relating to section
3(a)(10).

3011 Aug. 28, 1944 11 FR 10966.

Statement by Commission relating to section 3(a)(10) .......................................... 3038 Jan. 4, 1945 Do.
Opinion of Director of the Trading and Exchange Division relating to section 206

of the Investment Advisers Act of 1940, section 17(a) of the Securities Act of
1933, and sections 10(b) and 15(c)(1) of the Securities Exchange Act of 1934.

3043 Feb. 5, 1945 Do.

Statement of Commission policy as to acceleration of the effective date of a
registration statement where a selling stockholder does not bear his equitable
proportion of the expense of registration.

3055 Apr. 7, 1945 Do.

Statement of Commission policy as to the acceleration of the effective date of a
registration statement in cases where an inadequate ‘‘red herring’’ prospectus
has been issued.

3061 Apr. 30, 1945 Do.

Statement by Commission with respect to representations that the Commission
has approved the price of a security offered to the public under a registration
statement.

3115 Jan. 24, 1946 11 FR 10967.

Statements of the Commission accompanying adoption of § 230.131 (Rule 131) 3177 Dec. 30, 1946 11 FR 14726.
Letter of the Director of the Corporation Finance Division regarding registration

under the Securities Act of 1933 of certain warrants.
3210 Apr. 9, 1947 12 FR 2513.

Opinion of General Counsel relating to ‘‘when-issued’’ trading ............................. 3343 May 24, 1949 14 FR 2831.
Statement of the Commission relating to § 230.220(i) of this chapter ................... 3399 Dec. 6, 1950 15 FR 8965.
Opinion of the General Counsel relating to the use of ‘‘hedge clauses’’ by bro-

kers, dealers, investment advisers, and others.
3411 Apr. 18, 1951 16 FR 3387.

Statements of the Commission respecting purpose of § 230.132 (Rule 132); re-
specting acceleration of identifying statements and proposed prospectuses
pursuant to § 230.131 and § 230.132 (Rules 131 and 132); and respecting ac-
celeration policy where there has been no bona fide effort to prepare a rea-
sonably concise and readable prospectus.

3453 Oct. 1, 1952 17 FR 8900.

Statement of the Commission relating to publication of information prior to or
after the effective date of a registration statement.

3844 Oct. 4, 1957 22 FR 8359.

Statement of the Commission concerning the interpretation and application of
§ 230.133 (Rule 133).

3846 Oct. 8, 1957 22 FR 8361.

Statement of the Commission regarding trading stamps ....................................... 3890 Jan. 21, 1958 23 FR 498.
Statement of the Commission regarding public offerings of investment contracts

providing for the acquisition, sale or servicing of mortgages or deeds of trust.
3892 Jan. 31, 1958 23 FR 840.

Statement of the Commission as to the applicability of the Federal securities
laws to real estate investment trusts.

4298 Nov. 18, 1960 25 FR 12177.

Statement of the Commission concerning interpretation of section 39(a)(3) of
the Securities Act of 1933.

4412 Sept. 20, 1961 26 FR 9158.

Statement of the Commission concerning exemption for local offerings from reg-
istration.

4434 Dec. 6, 1961 26 FR 11896.

Statement of the Commission concerning standards of conduct for registered
broker-dealers in the distribution of unregistered securities.

4445 Feb. 2, 1962 27 FR 1251.

Statement of the Commission in regard to the wide variation of certificates used
by independent accountants in their registration statements concerning
verification of inventories (income statements) of prior years in first audits.

4458 Mar. 1, 1962 27 FR 2312.

Statement of the Commission in regard to the increase of time between the fil-
ing and the effective dates of a substantial volume of registration statements
and suggested assistance to issuers, counsels, and others preparing registra-
tion statements to remedy this delay.

4475 Apr. 13, 1962 27 FR 3990.

Statement of the Commission cautioning broker-dealers about violating the anti-
fraud provisions of the Federal securities laws when making short sales in
which they delay effecting the covering transaction to acquire the security.

4476 Apr. 16, 1962 27 FR 3991.

Opinion of the Commission that ‘‘Equity Funding’’, ‘‘Secured Funding’’, or ‘‘Life
Funding’’ constitutes an investment contract and when publicly offered is re-
quired to be registered under the Securities Act of 1933.

4491 May 22, 1962 27 FR 5190.
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Subject Release
No. Date Fed. Reg. Vol.

and page

Statement of the Commission regarding limitations of the availability of so-called
‘‘private offering exemption.’’.

4552 Nov. 6, 1962 27 FR 11316.

Statement of the Commission showing circumstances in 7 cases where profits
in real estate transactions were not earned at time transactions were re-
corded but that the sales were designed to create the illusion of profits or
value as a basis for the sales of securities.

4566 Dec. 28, 1962 28 FR 276.

Commission’s publication of policies and practices of its Division of Corporation
Finance to be used as guide for preparation and filing of registration state-
ments.

4666 Feb. 7, 1964 29 FR 2490.

Statement of the Commission explaining the operation of section 5 of the Secu-
rities Act of 1933 in the offer and sale of securities by underwriters and deal-
ers prior to and after the filing of a registration statement.

4697 May 28, 1964 29 FR 7317.

Statement of the Commission re applicability of Securities Act of 1933 to offer-
ings of securities outside the U.S. and re applicability of section 15(a) of the
Securities Exchange Act of 1934 to foreign underwriters as part of program of
Presidential Task Force to reduce U.S. balance of payments deficit and pro-
tect U.S. gold reserves.

4708 July 9, 1964 29 FR 9828.

Letter of Chief Counsel of Division of Corporation Finance recommending
against proposed amendment to Rule 134 under the Securities Act of 1933
(17 CFR 230.134) with specific interpretations valuable to would be users of
‘‘tombstone’’ advertisements.

4709 July 14, 1964 29 FR 9827.

Summary and interpretation by the Commission of amendments to the Securi-
ties Act of 1933 and Securities Exchange Act of 1934 as contained in the Se-
curities Acts Amendments of 1964.

4725 Sept. 14, 1964 29 FR 13455.

Statement of the Commission re the registration of securities purchased through
employee stock purchase plans and warning that plans not subject to reg-
istration should be limited to securities of reliable companies.

4790 July 13, 1965 30 FR 9059.

Opinion and statement of the Commission in regard to proper reporting of de-
ferred income taxes arising from installment sales.

4811 Dec. 7, 1965 30 FR 15420.

Statement of the Commission to clarify the meaning of ‘‘beneficial ownership of
securities’’ as relates to beneficial ownership of securities held by family
members.

4817 Jan. 19, 1966 31 FR 1005.

Restatement (superseding Release No. 4669) of the Commission alerting the fi-
nancial community to the limitations of Rule 154 (17 CFR 230.154) under the
Securities Act of 1933.

4818 Jan. 21, 1966 31 FR 2544.

Statement of the Commission setting the date of May 1, 1966 after which filings
must reflect beneficial ownership of securities held by family members.

4819 Feb. 14, 1966 31 FR 3175.

Request by the Commission to issuers to use language that can be understood
readily by employees in prospectuses for securities registered under the Se-
curities Act of 1933 on Form S–8 (17 CFR 239.16b).

4844 Aug. 5, 1966 31 FR 10667.

Statement of the Commission prepared in conjunction with Maryland, Virginia,
and District of Columbia authorities re applicability of Federal Securities Laws
as to registration requirements and antifraud provisions in real estate syndica-
tions.

4877 Aug. 8, 1967 32 FR 11705.

Opinions of the Commission on the acceleration of the effective date of a reg-
istration statement under the Securities Act of 1933 and on the clearance of
proxy material such as convertible preferred shares considered residual secu-
rities in determining earnings per share applicable to common stock.

4910 June 18, 1968 33 FR 10086.

Statement of the Commission to alert prospective borrowers obtaining loans for
real estate development about recent fraudulent schemes.

4913 July 5, 1968 33 FR 10134.

Statement of the Commission clarifying that industrial revenue bonds sold under
Rule 131 (17 CFR 230.131) and Rule 3b–5 (17 CFR 240.3b–5) are not ef-
fected if acquired and paid for by the underwriters on or before December 31,
1968.

4923 Sept. 16, 1968 33 FR 14545.

Statement of the Commission setting forth certain procedures for the staff of its
Division of Corporation Finance to adopt in order to expedite the filing of reg-
istration statements.

4934 Nov. 21, 1968 33 FR 17900.

Statement of the Director of the Commission’s Division of Corporate Regulation
re the filing of supplements to investment company prospectuses under the
Securities Act of 1933 as a result of changes in stock exchange rules effec-
tive December 5, 1968 relating to ‘‘customer-directed give ups’’.

IC–5554 Dec. 3, 1968 33 FR 18576.

Guides for preparation and filing of registration statements under the Securities
Act of 1933.

4936 Dec. 9, 1968 33 FR 18617.

Letter of Chief Counsel of Division of Corporate Regulation setting forth the
Commission’s interpretation as to references to certain financial services in
‘‘Tombstone’’ advertisements.

4940 Dec. 23, 1968 34 FR 382.

Statement of the Commission setting forth emergency procedures adopted by
the Division of Corporate Regulation to expedite processing of registration
statements, amendments, and proxy statements.

4955 Mar. 12, 1969 34 FR 5547.

Proposed guide for prospective registrants re the use of misleading names ....... 4959 Apr. 7, 1969 34 FR 6575.
Declaration of the Commission that prior delivery of preliminary prospectus to

underwriters and dealers will accelerate the effective date of a registration
statement.

4968 Apr. 24, 1969 34 FR 7235.
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Subject Release
No. Date Fed. Reg. Vol.

and page

Policy of Commission’s Division of Corporation Finance to send only one letter
of comments re registration statement to the issuer or its counsel and one to
the principal underwriter or its counsel if there are underwriters.

4970 May 1, 1969 34 FR 7613.

Statement of the Commission cautioning brokers and dealers with respect to ef-
fecting transactions of ‘‘spin offs’’ and ‘‘shell corporations’’.

4982 July 2, 1969 34 FR 11581.

Commission’s proposed guide for prospectuses relating to public offering of in-
terests in oil and gas drilling programs to assist issuers in preparing registra-
tion statements and to help investors in understanding and analysis.

5001 Aug. 27, 1969 34 FR 14125.

Proposed guide for prospective registrants re the use of misleading names
adopted unchanged.

5005 Sept. 17, 1969 34 FR 15245.

Interpretations by the Commission re the publication of information prior to or
after filing of a registration statement, and also re its proposal to amend Rule
174 to change effective date restrictions of the existing prospectus delivery
requirements.

5009 Oct. 7, 1969 34 FR 16870.

Commission’s statement about publicity concerning the petroleum discoveries
on the North Slope of Alaska.

5016 Oct. 20, 1969 34 FR 17433.

Commission’s warning statement re sale and distribution of whisky warehouse
receipts.

5018 Nov. 4, 1969 34 FR 18160.

The Commission’s views re preparation of prospectuses relating to public offer-
ings of interests in oil and gas programs are represented by Guide No. 55 set
forth here and in Securities Act Release No. 4936 rather than the proposed
guide in Securities Act Release No. 5001.

5036 Jan. 19, 1970 35 FR 1233.

Conclusion by the Commission that a registration statement will be considered
defective under the 1933 Act when the certificate does not meet the require-
ments of 17 CFR 210.2–02 because the accountant qualifies his opinion due
to doubt as to whether the company will continue as a going concern.

5049 Feb. 17, 1970 35 FR 4121.

Publication of the Commission’s guidelines re applicability of Federal securities
laws to offer and sale outside the U.S. of shares of registered open-end in-
vestment companies.

5068 June 23, 1970 35 FR 12103.

Statement of the Commission reminding reporting companies of obligation re
Commission’s rules to file reports on a timely basis.

5092 Oct. 15, 1970 35 FR 16733.

Publication by the Commission of a registration guide relating to the interest of
legal counsel and experts in the registrant.

5094 Oct. 21, 1970 35 FR 16919.

Commission’s Guide No. 58 requiring disclosure in prospectus of address and
telephone number of the registrant’s principal executive offices.

5102 Nov. 12, 1970 35 FR 17990.

Commission’s statement re exemption of certain industrial revenue bonds from
registration, etc. requirements in view of amendment of Securities Act of 1933
and of Securities Exchange Act of 1934 by ‘‘section 401’’ (PL 91–373).

5103 Nov. 6, 1970 35 FR 17990.

Commission’s views relating to important questions re the accounting by reg-
istered investment companies for investment securities in their financial state-
ments and in the periodic computations of net asset value for the purpose of
pricing their shares.

5120 Dec. 23, 1970 35 FR 19986.

Commission’s statement setting forth its policy on use of legends and stop-
transfer instructions as evidence of nonpublic offering.

5121 Dec. 30, 1970 36 FR 1525.

Publication of the Commission’s procedure to be followed if requests are to be
met for no action or interpretative letters and responses thereto to be made
available for public use.

5127 Jan. 25, 1971 36 FR 2600.

Interpretations of the Commission in regard to requirements for registration
statements and reports concerning information requested re description of
business, summary of operations, and financial statements.

5133 Feb. 18, 1971 36 FR 4483.

Third in a series of statements by the Commission on problems arising under
PL 91–547 re registration and regulation of insurance company separate ac-
counts used as funding vehicles for certain employee stock bonus, pension
and profit sharing plans.

5137 Apr. 2, 1971 36 FR 7897.

Statement of the Commission warning the public about novel unsecured debt
securities which appear to invite unwarranted comparisons with bank savings
accounts, savings and loan association accounts, and bank time deposit cer-
tificates.

34–9143 Apr. 12, 1971 36 FR 8238.

Statement of the Commission prohibiting the reduction of fixed charges by
amounts representing interest or investment income or gains on retirement of
debt in registration statements or reports filed with the Commission.

5158 June 16, 1971 36 FR 11918.

Statement of the Commission calling attention to requirements in its forms and
rules under the Securities Act of 1933 and the Securities and Exchange Act
of 1934 for disclosure of legal proceedings and descriptions of registrant’s
business as these requirements relate to material matters involving the envi-
ronment and civil rights.

5170 July 19, 1971 36 FR 13989.

Commission’s authorization of publication of amended Registration Guide No. 8
which sets forth the policy of the Commission’s Division of Corporation Fi-
nance with respect to pictorial or graphic representations in prospectives.

5171 July 20, 1971 36 FR 13915.

Commission’s policy requiring the inclusion in financial statements of the ratio of
earnings to fixed charges for the total enterprise in equivalent prominence
with the ratio for the registrant or registrant and consolidated subsidiaries.

5176 Aug. 10, 1971 36 FR 15527.
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Subject Release
No. Date Fed. Reg. Vol.

and page

Commission’s guidelines for release of information by issuers whose securities
are ‘‘in registration’’.

5180 Aug. 16, 1971 36 FR 16506.

Policy of Commission’s Division of Corporation Finance to defer processing reg-
istration statements and amendments filed under the Securities Act of 1933
by issuers whose reports are delinquent until such reports are brought up to
date.

5196 Sept. 27, 1971 36 FR 19362.

Publication by the Commission of a registration guide relating to ‘‘insurance pre-
mium funding’’ programs.

5209 Nov. 8, 1971 36 FR 22013.

Commission’s statement concerning applicability of securities laws to multilevel
distributorships and other business opportunities offered through pyramid
sales plans.

5211 Nov. 30, 1971 36 FR 23289.

Commission’s statement concerning offering and sale of securities in nonpublic
offerings and applicability of antifraud provisions of securities acts.

5226 Jan. 14, 1972 37 FR 600.

Commission’s statement of procedures followed by the staff of its Division of
Corporation Finance in examining registration statements; request to issuers
to follow certain procedures to expedite registration.

5231 Mar. 2, 1972 37 FR 4327.

Commission endorses the establishment by all publicly held companies of audit
committees composed of outside directors.

5237 Apr. 5, 1972 37 FR 6850.

Applicability of Commission’s policy statement on the future structure of securi-
ties markets to selection of brokers and payment of commissions by institu-
tional managers.

5250 May 18, 1972 37 FR 9988.

Commission’s statement and policy on misleading pro rata stock distributions to
shareholders.

5255 June 9, 1972 37 FR 11559.

Commission’s guidelines prepared by the Division of Corporate Regulation for
use in preparing and filing registration statements for open-end and closed-
end management investment companies on Forms S–4 and S–5.

5259 June 29, 1972 37 FR 12790.

Commission’s guidelines on independence of certifying accountants; example
cases and Commission’s conclusions.

5270 June 19, 1972 37 FR 14294.

Commission’s guides for preparation and filing of registration statements ........... 5278 Aug. 9, 1972 37 FR 15986.
Commission’s procedures for processing post effective amendments filed by all

registered investment companies.
5305 Sept. 29, 1972 37 FR 20317.

Interpretations of rules concerning underwriters by the Commission’s Corporate
Finance Division.

5306 Oct. 31, 1972 37 FR 23180.

Commission’s decisions on recommendations of advisory committee regarding
commencement of enforcement proceedings and termination of staff inves-
tigations.

5310 Mar. 1, 1973 38 FR 5457.

Commission’s interpretation of risk-sharing test in pooling of interest accounting 5312 Oct. 5, 1972 37 FR 20937.
Commission’s statement that short-selling securities prior to offering date is a

possible violation of antifraud and antimanipulative laws.
5323 Oct. 25, 1972 37 FR 22796.

Commission reaffirms proper accounting treatment to be followed by a lessee
when the lessor is created as a conduit for debt financing.

5333 Dec. 13, 1972 37 FR 26516.

Commission’s statement to builders and sellers of condominiums of their obliga-
tions under the Securities Act.

5347 Jan. 18, 1973 38 FR 1735.

Amendment of previous interpretation (AS–130) of risk-sharing test in pooling-
of-interest accounting.

5348 Jan. 18, 1973 38 FR 1734.

Commission’s policy on the use of ‘‘sales literature’’ in Investment Company
prospectuses.

5359 Mar. 19, 1973 38 FR 7220.

Commission’s findings on disclosure of projections of future economic perform-
ance by issuers of publicly traded securities.

5362 Mar. 19, 1973 38 FR 7220.

Commission’s views on reporting cash flow and other related data ..................... 5377 Apr. 11, 1973 38 FR 9158.
Commission’s guidelines on advertising and sales practices in connection with

offers and sales of securities involving Condominium Units and other Units in
real estate development.

5382 Apr. 18, 1973 38 FR 9587.

Commission’s guidelines on preparation and filing of registration statements ...... 5396 June 29, 1973 38 FR 17200.
Commission’s statement on obligations of underwriters with respect to discre-

tionary accounts.
5398 June 29, 1973 38 FR 17201.

Commission’s statement calling attention to requirements for completing and fil-
ing of Form 144.

5403 July 3, 1973 38 FR 17715.

Commission expresses concern with failure of issuers to timely and properly file
periodic and current reports.

5492 July 10, 1973 38 FR 18366.

Commission’s statement on exceptions for filing registration statements for vari-
able life insurance contracts.

5413 Aug. 16, 1973 38 FR 22121.

Commission’s conclusions as to certain problems relating to the effect of treas-
ury stock transactions on accounting for business combinations.

5416 Sept. 10, 1973 38 FR 24635.

Commission requests comments on Accounting Series Release No. 146 ........... 5429 Oct. 17, 1973 38 FR 28819.
Statement by the Commission on disclosure of the impact of possible fuel short-

ages on the operations of issuers.
5447 Jan. 10, 1974 39 FR 1511.

Commission’s statement on disclosure of inventory profits reflected in income in
periods of rising prices.

5449 Jan. 17, 1974 39 FR 2085.

Commission views on disclosure of illegal campaign contributions ...................... 5466 Mar. 19, 1974 39 FR 10237.
Commission views and positions with respect to Rule 145 and related matters .. 5463 Mar. 22, 1974 39 FR 10891.
Commission’s statement of policy and interpretations ........................................... 5416A Apr. 25, 1974 39 FR 14588.
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Subject Release
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and page

Commission’s views on business combinations involving open-end investment
companies.

5510 July 23, 1974 39 FR 26719.

Commission’s guidelines for filings related to extractive reserves and natural
gas supplies.

5511 July 23, 1974 39 FR 26720.

Commission’s practices on reporting of natural gas reserve estimates ................ 5504 July 30, 1974 39 FR 27556.
Commission’s revised position concerning dividend reinvestment plans .............. 5515 Aug. 8, 1974 39 FR 28520.
Commission’s guidelines for registration and reporting ......................................... 5520 Sept. 3, 1974 39 FR 31894.
Commission’s requirements for financial statements ............................................. 5528 Oct. 11, 1974 39 FR 36578.
Letters of the Division of Corporation Finance with respect to certain proposed

arrangements for the sale of gold bullion.
5552 Jan. 9, 1975 40 FR 1695.

Commission’s examples of unusual risks and uncertainties ................................. 5551 Jan. 15, 1975 40 FR 2678.
Commission’s statement on disclosure problems relating to LIFO accounting ..... 5558 Feb. 12, 1975 40 FR 6483.
Commission’s guidelines on Accounting Series Release No. 148 ........................ 5590 June 30, 1975 40 FR 27441.
Statements of Investment Policies of Money Market Funds Relating to Industry

Concentration.
5639 Nov. 21, 1975 40 FR 54241.

Publication of guide for preparation of registration statements relating to inter-
ests in real estate limited partnerships.

5692 Apr. 26, 1976 41 FR 17374.

Standards for disclosure; oil and gas reserve ....................................................... 5706 May 28, 1976 41 FR 21764.
Guides for statistical disclosure by bank holding companies ................................ 5735 Sept. 14, 1976 41 FR 39010.
Registration statements (not including post-effective amendments) ..................... 5738 Sept. 14, 1976

Oct. 26, 1976
41 FR 39013.
41 FR 46851.

Guide for preparation of registration statements relating to interests in real es-
tate limited partnerships.

5745 Oct. 1, 1976 41 FR 43398.

Guides for preparation and filing of registration statements .................................. 5791
6049

Dec. 28, 1976
Apr. 3, 1979

41 FR 56306.
44 FR 21567.

Commission amends the general instructions to a short form registration state-
ment.

5821 Apr. 15, 1977 42 FR 22139.

Recission of certain accounting ............................................................................. 5835 June 15, 1977 42 FR 33282.
Withdrawal of undertaking required of investment companies .............................. 5854 Aug. 12, 1977 42 FR 42196.
Industry segment determination ............................................................................. 5910 Mar. 3, 1978 43 FR 9599.
Application of registration requirements to certain tender offers and the applica-

tion of tender offer provisions to certain cash-option mergers.
5927 Apr. 24, 1978 43 FR 18163.

Guide for reports or memoranda concerning registrants ....................................... 5929 May 12, 1978 43 FR 20484.
Prospectus delivery requirements in special offerings to mutual fund share-

holders.
5985 Oct. 4, 1978 43 FR 47492;

43 FR 52022.
Guides for disclosure of projections of future economic performance .................. 5992 Nov. 7, 1978 43 FR 53246.
Commission’s statement regarding disclosure of impact of Wage and Price

Standards for 1979 on the operations of issuers.
6001 Nov. 29, 1978 43 FR 57596.

Withdrawal of statement of policy on investment company sales literature .......... 6047 Mar. 28, 1979 44 FR 21007.
General statement of policy regarding exemptive provisions relating to annuity

and insurance contracts.
6051 Apr. 5, 1979 44 FR 21626.

Commission recommends certain techniques in drafting trust indentures to the
attention of persons registering offerings of debt securities under the Securi-
ties Act of 1933.

6090 July 11, 1979 44 FR 43466.

Resales of restricted and other securities .............................................................. 6099 Aug. 2, 1979 44 FR 46752.
Environmental disclosure requirements ................................................................. 6130 Sept. 27, 1979 44 FR 56924.
No action position respecting public offerings of debt securities registered on

Form S–18 without qualification of an indenture under the Trust Indenture Act.
6136 Oct. 16, 1979 44 FR 61941.

Disclosure of management remuneration by certain foreign private issuers ........ 6157 Nov. 29, 1979 44 FR 70130.
Pooled income funds .............................................................................................. 6175 Jan. 10, 1980 45 FR 3258.
Employee benefit plans; interpretation of statute ................................................... 6188 Feb. 1, 1980 45 FR 8962.
Effect of credit controls on the operations of certain registered investment com-

panies including money market funds.
6200 Mar. 14, 1980 45 FR 17954.

Amendments to guides for statistical disclosure by bank holding companies ...... 6221 July 8, 1980 45 FR 47140.
Amendments to annual report form, related forms, rules, regulations and

guides; integration of Securities’ Acts Disclosure System.
6231 Sept. 2, 1980 45 FR 63644.

Uniform instructions as to financial statements—regulation S–X .......................... 6234 Sept. 2, 1980 45 FR 63692.
Delayed offerings by foreign governments or political subdivisions thereof .......... 6240 Sept. 10, 1980 45 FR 72644.
Procedures utilized by the division of corporation finance for rendering informal

advice.
6253 Oct. 28, 1980 45 FR 72644.

Simplified form of trust indenture ........................................................................... 6279 Jan. 8, 1981 46 FR 3500.
Employee benefit plans .......................................................................................... 6281 Jan. 15, 1981 46 FR 8446.
Option and option-related transactions during underwritten offerings ................... 6297 Mar. 6, 1981 46 FR 16670.
Issuance of ‘‘Retail Repurchase Agreements’’ by Banks and Savings and Loan

Associations.
6351 Sept. 25, 1981 46 FR 48637.

Effect of Revenue Ruling 81–225 on Issuers and Holders of Certain Variable
Annuity Contracts.

6352 Sept. 28, 1981 46 FR 48640.

Recission of Guides and Redesignation of Industry Guides ................................. 6384 Mar. 3, 1982 47 FR 11480.
Revisions to the Division of Corporation Finance’s Guide 5 and Amendment of

Related Disclosure Provisions.
6405 June 3, 1982 47 FR 25122.

Continuous and Delayed Offerings by Foreign Governments or Political Subdivi-
sions thereof.

6424 Sept. 2, 1982 47 FR 39809.

Supplemental disclosures of oil and gas producing activities ............................... 6444 Dec. 15, 1982 47 FR 57914.
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Subject Release
No. Date Fed. Reg. Vol.

and page

Regulation D ........................................................................................................... 6455 Mar. 3, 1983 48 FR 10045.
Revision of Financial Statement Requirements and Industry Guide Disclosure

for Bank Holding Companies.
6458 Mar. 7, 1983 48 FR 11113.

Revision of Industry Guide Disclosures for Bank Holding Companies .................. 6478 Aug. 11, 1983 48 FR 37613.
Public Statements by Corporate Representatives ................................................. 6504 Jan. 13, 1984 49 FR 2469.
Rules and Guide for Disclosures Concerning Reserves for Unpaid Claims and

Claim Adjustment Expenses of Property-Casualty Underwriters.
6559 Nov. 27, 1984 49 FR 47594.

Securities Issued or Guaranteed by United States Branches or Agencies of For-
eign Banks.

6661 Sept. 29, 1986 51 FR 34462.

Amendments to Industry Guide Disclosures by Bank Holding Companies ........... 6677 Dec. 3, 1986 51 FR 43594.
Statement of the Commission Regarding Disclosure Obligations of Companies

Affected by the Government’s Defense Contract Procurement Inquiry and Re-
lated Issues.

6791 Aug. 1, 1988 53 FR 29226.

Statement of the Commission Regarding Disclosure by Issuers of Interests in
Publicly Offered Commodity Pools.

6815 Feb. 1, 1989 54 FR 5600.

Management’s Discussion and Analysis of Financial Condition and Results of
Operations; Certain Investment Company Disclosures.

6835 May 18, 1989 54 FR 22427.

Limited Partnership Reorganizations and Public Offerings of Limited Partnership
Interests.

6900 June 17, 1991 56 FR 28986.

Acceptability in Financial Statements of an Accounting Standard Permitting the
Return of a Nonaccrual Loan to Accrual Status After a Partial Charge–off.

6906 July 29, 1991 56 FR 37000.

Statement of the Commission Regarding Disclosure Obligations of Municipal
Securities Issuers and Others.

7049 Mar. 9, 1994 59 FR 12758.

Amendment of Interpretation Regarding Substantive Repossession of Collateral 7060 May 12, 1994 59 FR 26109.
Problematic Practices Under Regulation S ............................................................ 7190 July 27, 1995 60 FR 35666.
Use of Electronic Media for Delivery Purposes ..................................................... 7233 Oct. 6, 1995 60 FR 53467.
Use of Electronic Media by Broker-Dealers ........................................................... 7288 May 15, 1996 61 FR 24651.
Use of Internet Web Sites to Offer Securities, Solicit Securities Transactions, or

Advertise Investment Services Offshore.
7516 Mar. 27, 1998 63 FR 14813.

Disclosure of Year 2000 Issues and Consequences by Public Companies, In-
vestment Advisers, Investment Companies, and Municipal Securities Issuers.

7558 Aug. 4, 1998 63 FR 41404.

Use of Electronic Media ......................................................................................... 7856 Apr. 28, 2000 65 FR 25843.
Exemption From Section 101(c)(1) of the Electronic Signatures in Global and

National Commerce Act for Registered Investment Companies.
7877 July 27, 2000 65 FR 47284.

PART 232—REGULATION S–T—GEN-
ERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

GENERAL

Sec.
232.10 Application of part 232.
232.11 Definitions of terms used in part 232.
232.12 Business hours of the Commission.
232.13 Date of filing; adjustment of filing

date.
232.14 Paper filings not accepted without

exemption.

ELECTRONIC FILING REQUIREMENTS

232.100 Persons and entities subject to man-
dated electronic filing.

232.101 Mandated electronic submissions
and exceptions.

232.102 Exhibits.
232.103 Liability for transmission errors or

omissions in documents filed via
EDGAR.

232.104 Unofficial PDF copies included in an
electronic submission.

232.105 Limitation on use of HTML docu-
ments and hypertext links.

232.106 Prohibition against electronic sub-
missions containing executable code.

HARDSHIP EXEMPTIONS

232.201 Temporary hardship exemption.
232.202 Continuing hardship exemption.

PREPARATION OF ELECTRONIC SUBMISSIONS

232.301 EDGAR Filer Manual.
232.302 Signatures.
232.303 Incorporation by reference.
232.304 Graphic, image, audio and video ma-

terial.
232.305 Number of characters per line; tab-

ular and columnar information.
232.306 Foreign language documents and

symbols.
232.307 Bold face type.
232.308 Type size and font; legibility.
232.309 Paper size; binding; sequential num-

bering; number of copies.
232.310 Marking changed material.
232.311 Documents submitted in paper under

cover of Form SE.

EDGAR FUNCTIONS

232.501 Modular submissions and segmented
filings.

FOREIGN PRIVATE ISSUERS AND FOREIGN
GOVERNMENTS

232.600 [Reserved]
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232.601 Foreign private issuers and foreign
governments.

232.602—232.903 [Reserved]

AUTHORITY: 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 77sss(a), 78c(b), 78l, 78m, 78n, 78o(d),
78w(a), 78ll(d), 79t(a), 80a–8, 80a–29, 80a–30 and
80a–37.

SOURCE: 58 FR 14670, Mar. 18, 1993, unless
otherwise noted.

GENERAL

§ 232.10 Application of part 232.
(a) This part, in conjunction with the

EDGAR Filer Manual and the elec-
tronic filing provisions of applicable
rules, regulations and forms, shall gov-
ern the electronic submission of docu-
ments filed or otherwise submitted to
the Commission and shall be control-
ling for an electronic format document
in the manner and respects provided in
this part.

(b) Each registrant, third party, or
agent must file in paper format a Form
ID (§§ 239.63, 249.446, 259.602, 269.7 and
274.402 of this chapter), the uniform ap-
plication for access codes to file on
EDGAR, before beginning to file elec-
tronically.

NOTE: The Commission strongly urges any
person or entity about to become subject to
the disclosure and filing requirements of the
federal securities laws to submit a Form ID
well in advance of the first required filing,
including a registration statement relating
to an initial public offering, in order to fa-
cilitate electronic filing on a timely basis.

[58 FR 14670, Mar. 18, 1993, as amended at 62
FR 36456, July 8, 1997; 64 FR 27894, May 21,
1999]

§ 232.11 Definition of terms used in
part 232.

Unless otherwise specifically pro-
vided, the terms used in Regulation S–
T (part 232 of this chapter) have the
same meanings as in the federal securi-
ties laws and the rules, regulations and
forms promulgated thereunder. In addi-
tion, the following definitions of terms
apply specifically to electronic format
documents and shall apply wherever
they appear in laws, rules, regulations
and forms governing such documents,
unless the context otherwise specifies:

Animated graphics. The term animated
graphics means text or images that do
not remain static but that may move
when viewed in a browser.

ASCII document. The term ASCII doc-
ument means an electronic text docu-
ment with contents limited to Amer-
ican Standard Code for Information
Interchange (ASCII) characters and
that is tagged with Standard General-
ized Mark Up Language (SGML) tags in
the format required for ASCII/SGML
documents by the EDGAR Filer Man-
ual.

Business development company. The
term business development company has
the meaning set forth in section
2(a)(48) of the Investment Company
Act.

Direct transmission. The term direct
transmission means the transmission of
one or more electronic submissions via
a telephonic communication session.

Disruptive code. The term disruptive
code means any active content or other
executable code, or any program or set
of electronic computer instructions in-
serted into a computer, operating sys-
tem, or program that replicates itself
or that actually or potentially modifies
or in any way alters, damages, destroys
or disrupts the file content or the oper-
ation of any computer, computer file,
computer database, computer system,
computer network or software, and as
otherwise set forth in the EDGAR Filer
Manual.

EDGAR. The term EDGAR (Electronic
Data Gathering, Analysis, and Re-
trieval) means the computer system for
the receipt, acceptance, review and dis-
semination of documents submitted in
electronic format.

EDGAR Filer Manual. The term
EDGAR Filer Manual means the current
version of the manual prepared by the
Commission setting out the technical
format requirements for an electronic
submission.

NOTE: See Rule 301 of Regulation S–T
(§ 232.301).

Electronic document. The term elec-
tronic document means the portion of an
electronic submission separately
tagged as an individual document in
the format required by the EDGAR
Filer Manual.

Electronic filer. The term electronic
filer means a person or an entity that
submits filings electronically pursuant
to Rules 100 and 101 of Regulation S–T
(§§ 232.100 and 232.101, respectively).
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Electronic filing. The term electronic
filing means one or more electronic
documents filed under the federal secu-
rities laws that are transmitted or de-
livered to the Commission in electronic
format.

Electronic format. The term electronic
format means the computerized format
of a document prepared in accordance
with the EDGAR Filer Manual.

Electronic submission. The term elec-
tronic submission means any document,
such as a filing, correspondence, or
modular submission, or any discrete
set of documents, transmitted or deliv-
ered to the Commission in electronic
format.

Exchange Act. The term Exchange Act
means the Securities Exchange Act of
1934.

Executable code. The term executable
code means instructions to a computer
to carry out operations that use fea-
tures beyond the viewer’s, reader’s, or
Internet browser’s native ability to in-
terpret and display HTML, PDF, and
static graphic files. Such code may be
in binary (machine language) or in
script form. Executable code includes
disruptive code.

Header information. The term header
information means information des-
ignated by the EDGAR Filer Manual to
precede the text of each electronic sub-
mission and document submitted
therewith via EDGAR that identifies
characteristics of the submission and
documents in order to facilitate elec-
tronic processing by the EDGAR sys-
tem.

HTML document. The term HTML doc-
ument means an electronic text docu-
ment tagged with HyperText Markup
Language tags in the format required
by the EDGAR Filer Manual.

Hypertext links or hyperlinks. The
term hypertext links or hyperlinks
means the representation of an Inter-
net address in a form that an Internet
browser application can recognize as an
Internet address.

Investment Company Act. The term In-
vestment Company Act means the In-
vestment Company Act of 1940.

Modular submission. The term modular
submission means an electronic submis-
sion that contains one or more docu-
ments, or portions of a document, sub-
mitted for storage in the non-public

EDGAR data storage area for purposes
of subsequent inclusion in one or more
electronic filings pursuant to Rule
501(a) of Regulation S–T (§ 232.501(a)).

Official filing. The term official filing
means any filing that is received and
accepted by the Commission, regard-
less of filing medium and exclusive of
header information, tags and any other
technical information required in an
electronic filing.

Original. The term original, when used
or implied in the securities laws, rules,
regulations or forms, includes the writ-
ing itself or any counterpart intended
to have the same effect by a person
executing or issuing it. If data are
stored in a computer or similar device,
any printout or other output readable
by sight, shown to reflect the data ac-
curately, is an original.

Paper format. The term paper format
means a paper document.

Public Utility Act. The term Public
Utility Act means the Public Utility
Holding Company Act of 1935.

Registrant. The term registrant means
an issuer of securities for which a Se-
curities Act registration statement is
required to be filed and/or an issuer of
securities with respect to which an Ex-
change Act registration statement or
report is required to be filed and/or an
investment company required to file an
Investment Company Act registration
statement or report.

Securities Act. The term Securities Act
means the Securities Act of 1933.

Segmented Filing. The term segmented
filing means an electronic format docu-
ment assembled from segments pre-
viously submitted to the non-public
EDGAR data storage for one-time in-
clusion in an electronic filing pursuant
to Rule 501(b) of Regulation S–T
(§ 232.501(b)).

Tag. The term tag means an identifier
that highlights specific information to
EDGAR that is in the format required
by the EDGAR Filer Manual.

Third party filer. The term third party
filer means any person or entity that
files documents with the Commission
with respect to another entity.

Trust Indenture Act. The term Trust
Indenture Act means the Trust Inden-
ture Act of 1939.

Unofficial PDF copy. The term unoffi-
cial PDF copy means an optional copy
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of an electronic document that may be
included in an EDGAR submission
tagged as a Portable Document Format
document in the format required by
the EDGAR Filer Manual and sub-
mitted in accordance with Rule 104 of
Regulation S-T (§ 232.104).

[58 FR 14670, Mar. 18, 1993, as amended at 62
FR 36456, July 8, 1997; 64 FR 27894, May 21,
1999; 65 FR 24800, Apr. 27, 2000]

§ 232.12 Business hours of the Commis-
sion.

(a) General. The principal office of the
Commission, at 450 Fifth Street, NW.,
Washington, DC 20549, is open each day,
except Saturdays, Sundays, and federal
holidays, from 9 a.m. to 5:30 p.m., East-
ern Standard Time or Eastern Daylight
Saving Time, whichever is currently in
effect, provided that hours for the filing
of documents pursuant to the Acts or
the rules and regulations thereunder
are as set forth in paragraphs (b) and
(c) of this section.

(b) Submissions made in paper or on
magnetic cartridge. Filers may submit
paper documents filed with or other-
wise furnished to the Commission, as
well as electronic filings and submis-
sions on magnetic cartridge under
cover of Form ET (§§ 239.62, 249.445,
259.601, 269.6 and 274.401 of this chap-
ter), to the Commission each day, ex-
cept Saturdays, Sundays and federal
holidays, from 8 a.m. to 5:30 p.m., East-
ern Standard Time or Eastern Daylight
Saving Time, whichever is currently in
effect. Filers may file submissions on
magnetic cartridge either at the ad-
dress indicated in paragraph (a) of this
section or at the Commission’s Oper-
ations Center, 6432 General Green Way,
Alexandria, VA 22312–2413.

(c) Submissions by direct transmission.
Electronic filings and other documents
may be submitted by direct trans-
mission, via dial-up modem or Inter-
net, to the Commission each day, ex-
cept Saturdays, Sundays and federal
holidays, from 8 a.m. to 10 p.m., East-
ern Standard Time or Eastern Daylight
Saving Time, whichever is currently in
effect.

[58 FR 14670, Mar. 18, 1993; 58 FR 21349, Apr.
21, 1993, as amended at 59 FR 67761, Dec. 30,
1994; 65 FR 24800, Apr. 27, 2000; 65 FR 24800,
Apr. 27, 2000]

§ 232.13 Date of filing; adjustment of
filing date.

(a) General. (1) Except as provided in
paragraph (b) of this section, the busi-
ness day on which a filing is received
by the Commission shall be the date of
filing thereof, if:

(i) All requirements of the Acts and
rules applicable to such filing have
been complied with;

(ii) The filing conforms to the appli-
cable technical standards regarding
electronic format in the EDGAR Filer
Manual; and

(iii) With respect to Securities Act
filings, including filings under section
24(f) of the Investment Company Act
(15 U.S.C. 80a–24(f)), the required fee
payment has been confirmed, provided
that the failure to pay an insignificant
amount of the fee at the time of the fil-
ing, as a result of a bona fide error,
shall not affect the date of filing.

(2) If the conditions of paragraph
(a)(1) of this section are otherwise sat-
isfied, all filings submitted by direct
transmission commencing on or before
5:30 p.m. Eastern Standard Time or
Eastern Daylight Saving Time, which-
ever is currently in effect, shall be
deemed filed on the same business day,
and all filings submitted by direct
transmission commencing after 5:30
p.m. Eastern Standard Time or Eastern
Daylight Saving Time, whichever is
currently in effect, shall be deemed
filed as of the next business day.

(3) Notwithstanding paragraph (a)(2)
of this section, any registration state-
ment or any post-effective amendment
thereto filed pursuant to Rule 462(b)
(§ 230.462(b) of this chapter) by direct
transmission commending on or before
10 p.m. Eastern Standard Time or East-
ern Daylight Savings Time, whichever
is currently in effect, shall be deemed
filed on the same business day.

NOTE: Electronic filings that have an auto-
matic or immediate effective date must be
deemed filed, as provided in paragraph (a) of
this section, before any waiting period for
automatic effectiveness commences or before
the filing becomes immediately effective,
whichever applies.

(b) Adjustment of the filing date. If an
electronic filer in good faith attempts
to file a document with the Commis-
sion in a timely manner but the filing
is delayed due to technical difficulties
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beyond the electronic filer’s control,
the electronic filer may request an ad-
justment of the filing date of such doc-
ument. The Commission, or the staff
acting pursuant to delegated author-
ity, may grant the request if it appears
that such adjustment is appropriate
and consistent with the public interest
and the protection of investors.

(c) Payment of fees. Fees required
with respect to a filing that is sub-
mitted electronically shall be paid in
accordance with the procedures set
forth in Instructions for Filing Fees—
Rule 3a of the Commission’s Informal
and Other Procedures (§ 202.3a of this
chapter).

NOTE: All filing fees paid by electronic fil-
ers must be submitted to the lockbox deposi-
tory, as provided in Rule 3a, including those
pertaining to documents filed in paper pursu-
ant to a hardship exemption.

(d) Where the Commission’s rules,
schedules and forms provide that a doc-
ument must be filed on the same day it
is published, furnished, sent or given to
security holders or others, an elec-
tronic filer may file the document with
the Commission electronically before
or on the date the document is pub-
lished, furnished, sent or given, or if
such publication or distribution does
not occur during the official business
hours of the Commission, as soon as
practicable on the next business day.
Any associated time periods shall be
calculated on the basis of the publica-
tion or distribution date (as applica-
ble), and not on the basis of the date of
filing.

[58 FR 14670, Mar. 18, 1993, as amended at 59
FR 67761, Dec. 30, 1994; 60 FR 26618, May 17,
1995; 62 FR 47938, Sept. 12, 1997; 64 FR 61451,
Nov. 10, 1999]

§ 232.14 Paper filings not accepted
without exemption.

The Commission will not accept in
paper format any filing required to be
submitted electronically under Rules
100 and 101 of Regulation S–T (§§ 232.100
and 232.101 respectively), unless the fil-
ing satisfies the requirements for a
temporary or continuing hardship ex-
emption under Rule 201 or 202 of Regu-
lation S–T (§§ 232.201 or 232.202 respec-
tively).

[62 FR 58649, Oct. 30, 1997]

ELECTRONIC FILING REQUIREMENTS

§ 232.100 Persons and entities subject
to mandated electronic filing.

The following persons or entities
shall be subject to the electronic filing
requirements of this part 232:

(a) Registrants whose filings are sub-
ject to review by the Division of Cor-
poration Finance, except for foreign
private issuers and foreign govern-
ments;

(b) Registrants whose filings are sub-
ject to review by the Division of In-
vestment Management; and

(c) Any party (including natural per-
sons, foreign private issuers and for-
eign governments) that files a docu-
ment jointly with, or as a third party
filer with respect to, a registrant that
is subject to mandated electronic filing
requirements.

[62 FR 36456, July 8, 1997]

§ 232.101 Mandated electronic submis-
sions and exceptions.

(a) Mandated electronic submissions. (1)
The following filings, including any re-
lated correspondence and supplemental
information, except as otherwise pro-
vided, shall be submitted in electronic
format:

(i) Registration statements and
prospectuses filed pursuant to the Se-
curities Act (15 U.S.C. 77a, et seq.) or
registration statements filed pursuant
to Sections 12(b) or 12(g) of the Ex-
change Act (15 U.S.C. 78l(b) or (g));

(ii) Statements and applications filed
with the Commission pursuant to the
Trust Indenture Act (15 U.S.C. 77aaa et
seq.), other than applications for ex-
emptive relief filed pursuant to section
304 (15 U.S.C. 77ddd) and section 310 (15
U.S.C. 77jjj) of that Act;

(iii) Statements, reports and sched-
ules filed with the Commission pursu-
ant to section 13, 14, or 15(d) of the Ex-
change Act (15 U.S.C. 78m, 78n, and
78o(d)), and proxy materials required to
be furnished for the information of the
Commission in connection with annual
reports on Form 10–K (§ 249.310 of this
chapter) or Form 10–KSB (§ 249.310b of
this chapter) filed pursuant to section
15(d) of the Exchange Act;

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00620 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



621

Securities and Exchange Commission § 232.101

NOTE TO PARAGRAPH (A)(1)(III). Electronic
filers filing Schedules 13D and 13G with re-
spect to foreign private issuers should in-
clude in the submission header all zeroes
(i.e., 00–0000000) for the IRS tax identification
number because the EDGAR system requires
an IRS number tag to be inserted for the
subject company as a prerequisite to accept-
ance of the filing.

(iv) Documents filed with the Com-
mission pursuant to sections 8, 17, 20,
23(c), 24(e), 24(f), and 30 of the Invest-
ment Company Act (15 U.S.C. 80a–8,
80a–17, 80a–20, 80a–23(c), 80a–24(e), 80a–
24(f) and 80a–29); provided, however, that
submissions under section 6(c) or 17(g)
of that Act (15 U.S.C. 80a–6(c) or 80a–
17(g), or documents related to applica-
tions for exemptive relief under any
section of that Act, shall not be made
in electronic format; and

(v) Documents filed with the Com-
mission pursuant to the Public Utility
Act (15 U.S.C. 79a et seq.).

(2) The following amendments to fil-
ings, including any related correspond-
ence and supplemental information ex-
cept as otherwise provided, shall be
submitted as follows:

(i) Any amendment to a filing by or
relating to a registrant required to file
electronically, including any amend-
ment to a paper filing, shall be sub-
mitted in electronic format;

(ii) The first electronic amendment
to a paper format Schedule 13D
(§ 240.13d–101 of this chapter) or Sched-
ule 13G (§ 240.13d–102 of this chapter),
shall restate the entire text of the
Schedule 13D or 13G, but previously
filed paper exhibits to such Schedules
are not required to be restated elec-
tronically. See Rule 102 (§ 232.102) re-
garding amendments to exhibits pre-
viously filed in paper format. Notwith-
standing the foregoing, if the sole pur-
pose of filing the first electronic
Schedule 13D or 13G amendment is to
report a change in beneficial ownership
that would terminate the filer’s obliga-
tion to report, the amendment need
not include a restatement of the entire
text of the Schedule being amended.

(3) Supplemental information shall
be submitted in electronic format ex-
cept as provided in paragraph (c)(2) of
this section. The information shall be
stored in the non-public EDGAR data
storage area as correspondence. Sup-
plemental information that is sub-

mitted in electronic format shall not
be returned.

NOTE: Failure to submit a required elec-
tronic filing pursuant to this paragraph (a),
as well as any required confirming electronic
copy of a paper filing made in reliance on a
hardship exemption, as provided in Rules 201
and 202 of Regulation S–T (§§ 232.201 and
232.202), will result in ineligibility to use
Forms S–2, S–3, S–8, F–2 and F–3 (see §§ 239.12,
239.13, 239.16b, 239.32 and 239.33 of this chap-
ter, respectively), restrict incorporation by
reference of the document submitted in
paper (see Rule 303 of Regulation S–T
(§ 232.303)), or toll certain time periods asso-
ciated with tender offers (see Rule 13e–
4(f)(12) (§ 240.13e–4(f)(12) of this chapter) and
Rule 14e–1(e) (§ 240.14e–1(e) of this chapter)).

(b) Permitted electronic submissions.
The following documents may be sub-
mitted to the Commission in electronic
format, at the option of the electronic
filer:

(1) Annual reports to security holders
furnished for the information of the
Commission pursuant to Rule 14a–3(c)
(§ 240.14a–3(c) of this chapter) or Rule
14c–3(b) (§ 240.14c–3(b) of this chapter),
or pursuant to the requirements of
Form 10–K or Form 10–KSB filed by
registrants pursuant to Section 15(d) of
the Exchange Act.

(2) Notices of exempt solicitation fur-
nished for the information of the Com-
mission pursuant to Rule 14a–6(g)
(§ 240.14a–6(g) of this chapter) and no-
tices of exempt preliminary roll-up
communications furnished for the in-
formation of the Commission pursuant
to Rule 14a–6(n) (§ 240.14a–6(n) of this
chapter);

(3) Form 11–K (§ 249.311 of this chap-
ter). Registrants who satisfy their
Form 11–K filing obligations by filing
amendments to Forms 10–K or 10–KSB,
as provided by Rule 15d–21 (§ 240.15d–21
of this chapter), also may choose to file
such amendments in paper or elec-
tronic format;

(4) Forms 3, 4 and 5 (§§ 249.103, 249.104
and 249.105 of this chapter);

(5) Form 144 (§ 239.144 of this chapter),
where the issuer of the securities is
subject to the reporting requirements
of Section 13 or 15(d) of the Exchange
Act (15 U.S.C. 78m or 78o(d), respec-
tively);

(6) Periodic reports and reports with
respect to issuances of primary obliga-
tions filed by the International Bank
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for Reconstruction and Development
pursuant to Section 15(a) of the
Bretton Woods Agreements Act [22
U.S.C. 286k–1(a)] and part 285 of Title 17
of the Code of Federal Regulations;

(c) Documents to be submitted in paper
only. The following shall not be sub-
mitted in electronic format:

(1)(i) Confidential treatment requests
and the information with respect to
which confidential treatment is re-
quested;

(ii) Preliminary proxy materials and
information statements with respect to
a matter specified in Item 14 of Sched-
ule 14A (§ 240.14a–101 of this chapter) for
which confidential treatment has been
requested in the manner prescribed by
Rule 14a–6(e)(2) (§ 240.14a–6(e)(2) of this
chapter) or Rule 14c–5(d)(2) (§ 240.14c–
5(d)(2) of this chapter);

(2) Supplemental information, if the
submitter requests that the informa-
tion be protected from public disclo-
sure under the Freedom of Information
Act (5 U.S.C. 552) pursuant to a request
for confidential treatment under Rule
83 (§ 200.83 of this chapter) or if the sub-
mitter requests that the information
be returned after staff review and the
information is of the type typically re-
turned by the staff pursuant to Rule
418(b) of Regulation C (§ 230.418(b) of
this chapter) or Rule 12b–4 of Regula-
tion 12B (§ 240.12b–4 of this chapter);

(3) Shareholder proposals and all re-
lated correspondence submitted pursu-
ant to Rule 14a–8 of the Exchange Act
(§ 240.14a–8 of this chapter);

(4) No-action and interpretive letter
requests (§ 200.81 of this chapter and 15
U.S.C. 78l(h));

(5) Applications for exemptive relief
filed pursuant to Sections 304 and 310 of
the Trust Indenture Act.

(6) Filings relating to offerings ex-
empt from registration under the Secu-
rities Act, including filings made pur-
suant to Regulation A (§§ 230.251–230.263
of this chapter), Regulation D
(§§ 230.501–230.506 of this chapter) and
Regulation E (§§ 230.601–230.610a of this
chapter), as well as filings on Form 144
(§ 239.144 of this chapter) where the
issuer of the securities is not subject to
the reporting requirements of section
13 or 15(d) of the Exchange Act (15
U.S.C. 78m or 78o(d), respectively).

(7) Promotional and Sales Material
submitted pursuant to Securities Act
Industry Guide 5 (§ 229.801(e) of this
chapter) or otherwise supplementally
furnished for review by the staff of the
Division of Corporation Finance; and
sales literature submitted under Rule
24b–2 of the Investment Company Act
(§ 270.24b–2 of this chapter);

(8) Documents and symbols in a for-
eign language (see Rule 306 of Regula-
tion S–T (§ 232.306));

(9) Exchange Act filings submitted to
the Division of Market Regulation;

(10) Documents relating to investiga-
tions and litigation submitted pursu-
ant to the Subpart D of Part 201 of this
chapter;

(11) Submissions under Sections 6(c),
17(g), and 33 of the Investment Com-
pany Act (15 U.S.C. 80a–6(c), 80a–17(g),
and 80a–32) and documents related to
applications for exemptive relief under
any section of the Act;

(12) Annual Reports to Security Hold-
ers furnished by Public Utility Holding
Companies under Exhibit A to Form
U5S (§ 259.5s of this chapter) or under
rule 29 (§ 250.29 of this chapter);

(13) Reports to State Commissions, if
furnished by Public Utility Holding
Companies under Exhibit E to Form
U5S (§ 259.5s of this chapter);

(14) Maps furnished by Public Utility
Holding Companies under Exhibits E to
Forms U5B and U–1 (§§ 259.5b and 259.101
of this chapter).

(15) Form F–6 (§ 239.36 of this chap-
ter);

(16) Annual reports filed with the
Commission by indenture trustees pur-
suant to Section 313 of the Trust Inden-
ture Act (15 U.S.C. 77mmm);

(17) Applications for an exemption
from Exchange Act reporting obliga-
tions filed pursuant to Section 12(h) of
the Exchange Act (15 U.S.C. 78l(h)); and

(d) Paper Copies of Electronic Filings.
Electronic filers, including third party
filers, shall submit to the Commission
a paper copy of their first electronic
filing, as follows:

(1) The paper copy shall be either a
document that meets the requirements
of the applicable Commission rules and
regulations for paper filings or a paper
printout of the electronic filing. If the
copy being submitted is the paper
printout of the electronic filing, the
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header information specified in the
EDGAR Filer Manual shall be omitted
or blanked out to ensure that confiden-
tial information contained in the head-
er remains non-public.

(2) The paper copy shall be sent to
the following address: OFIS Filer Sup-
port, SEC Operations Center, 6432 Gen-
eral Green Way, Alexandria, VA 22312–
2413. The paper copy shall be received
by the Commission no later than six
business days after the electronic fil-
ing. The following legend shall be
typed, printed or stamped in capital
letters at the top of the cover page of
the paper copy:

THIS PAPER DOCUMENT IS BEING SUB-
MITTED PURSUANT TO RULE 101(d) OF
REGULATION S–T.

(3) Signatures are not required for
paper format documents submitted
pursuant to this paragraph (d).

[58 FR 14670, Mar. 18, 1993; 58 FR 26383, May
3, 1993, as amended at 59 FR 67761, Dec. 30,
1994; 60 FR 32824, June 23, 1995; 60 FR 57684,
Nov. 17, 1995; 61 FR 67202, Dec. 20, 1996; 62 FR
36456, July 8, 1997; 62 FR 39763, July 24, 1997;
64 FR 2849, Jan. 19, 1999; 64 FR 19471, Apr. 21,
1999; 64 FR 27894, May 21, 1999]

§ 232.102 Exhibits.
(a) Exhibits to an electronic filing

that have not previously been filed
with the Commission shall be filed in
electronic format, absent a hardship
exemption. Previously filed exhibits,
whether in paper or electronic format,
may be incorporated by reference into
an electronic filing to the extent per-
mitted by § 228.10(f) and § 229.10(d) of
this chapter, Rule 411 under the Securi-
ties Act (§ 230.411 of this chapter), Rule
12b–23 or 12b–32 under the Exchange
Act (§ 240.12b–23 or § 240.12b–32 of this
chapter), Rule 22 under the Public Util-
ity Holding Company Act (§ 250.22 of
this chapter), Rules 0–4, 8b–23, and 8b–
32 under the Investment Company Act
(§ 270.0–4, § 270.8b–23 and § 270.8b–32 of
this chapter) and Rule 303 of Regula-
tion S–T (§ 232.303). An electronic filer
may, at its option, restate in electronic
format an exhibit incorporated by ref-
erence that originally was filed in
paper format.

NOTE TO PARAGRAPH A: Exhibits to a Com-
mission schedule filed pursuant to Section 13
or 14(d) of the Exchange Act may be filed in
paper under cover of Form SE where such ex-

hibits previously were filed in paper (prior to
a registrant’s becoming subject to mandated
electronic filing or pursuant to a hardship
exemption) and are required to be refiled
pursuant to the schedule’s general instruc-
tions. See Rule 311(b) of Regulation S–T (17
CFR 232.311(b)).

(b) Amendments to all exhibits shall
be filed in electronic format, absent a
hardship exemption.

(c) Notwithstanding any other provi-
sion of this section, an electronic filer
shall, upon amendment, restate in elec-
tronic format its articles of incorpora-
tion, by-laws or investment advisory
agreement (in the case of a registered
investment company or a business de-
velopment company).

(d) Each electronic filing requiring
exhibits shall contain an exhibit index,
which should immediately precede the
exhibits filed with the document. The
index shall list each exhibit filed.
Whenever an exhibit is filed in paper
pursuant to a temporary or continuing
hardship exemption, the letter ‘‘P’’
shall be placed next to the listed ex-
hibit in the exhibit index to reflect
that the exhibit was filed in paper pur-
suant to such exemption. Whenever an
electronic confirming copy of an ex-
hibit is filed pursuant to a hardship ex-
emption (§ 232.201 or § 232.202(d)), the ex-
hibit index should specify where the
confirming electronic copy can be lo-
cated; in addition, the designation
‘‘CE’’ (confirming electronic) should be
placed next to the listed exhibit in the
exhibit index.

(e) Notwithstanding the provisions of
paragraphs (a) through (d) of this sec-
tion, any incorporation by reference by
a registered investment company or a
business development company must
relate only to documents that have
been filed in electronic format, unless
the document has been filed in paper
under a hardship exemption (§ 232.201 or
232.202) and any required confirming
copy has been submitted.

(f) Persons submitting filings elec-
tronically under the Public Utility Act
shall not be subject to paragraph (c) of
this section.

[58 FR 14670, Mar. 18, 1993, as amended at 59
FR 67762, Dec. 30, 1994; 60 FR 32824, June 23,
1995; 62 FR 36457, July 8, 1997; 64 FR 27894,
May 21, 1999]
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§ 232.103 Liability for transmission er-
rors or omissions in documents
filed via EDGAR.

An electronic filer shall not be sub-
ject to the liability and anti-fraud pro-
visions of the federal securities laws
with respect to an error or omission in
an electronic filing resulting solely
from electronic transmission errors be-
yond the control of the filer, where the
filer corrects the error or omission by
the filing of an amendment in elec-
tronic format as soon as reasonably
practicable after the electronic filer
becomes aware of the error or omis-
sion.

[65 FR 24800, Apr. 27, 2000]

§ 232.104 Unofficial PDF copies in-
cluded in an electronic submission.

(a) An electronic submission may in-
clude one unofficial PDF copy of each
electronic document contained within
that submission, tagged in the format
required by the EDGAR Filer Manual.

(b) Except as provided in paragraphs
(c) and (f) of this section, each unoffi-
cial PDF copy must be substantively
equivalent to its associated electronic
document contained in the electronic
submission. An unofficial PDF copy
may contain graphic and image mate-
rial (but not animated graphics, or
audio or video material), notwith-
standing the fact that its HTML or
ASCII document counterpart may not
contain such material but instead may
contain a fair and accurate narrative
description or tabular representation
of any omitted graphic or image mate-
rial.

(c) If a filer omits an unofficial PDF
copy from, or submits one or more
flawed unofficial PDF copies in, the
electronic submission of an official fil-
ing, the filer may add or resubmit an
unofficial PDF copy by electronically
submitting an amendment to the filing
to which it relates. The amendment
must include an explanatory note that
the purpose of the amendment is to add
or to correct an unofficial PDF copy.

(1) If such an amendment is filed, the
official amendment may consist solely
of the cover page (or first page of the
document), the explanatory note, and
the signature page and exhibit index
(where appropriate). The corresponding
unofficial copy must include the com-

plete text of the official filing docu-
ment for which the amendment is
being submitted.

(2) If the amendment is being filed to
add or resubmit an unofficial PDF copy
of one or more exhibits, the submission
may consist of the following: the offi-
cial filing—consisting of the cover page
(or first page of the document), the ex-
planatory note, the signature page
(where appropriate), the exhibit index,
and a separate electronic exhibit docu-
ment for each exhibit for which an un-
official PDF copy is being submitted—
and the corresponding unofficial PDF
copy of each exhibit document. How-
ever, the text of the official exhibit
document need not repeat the text of
the exhibit; that document may con-
tain only the following legend:

RESUBMITTED TO ADD/REPLACE UNOF-
FICIAL PDF COPY OF EXHIBIT.

(d) An unofficial PDF copy is not
filed for purposes of section 11 of the
Securities Act (15 U.S.C. 77k), section
18 of the Exchange Act (15 U.S.C. 78r),
section 16 of the Public Utility Act (15
U.S.C. 79p), section 323 of the Trust In-
denture Act (15 U.S.C. 77www), or sec-
tion 34(b) of the Investment Company
Act (15 U.S.C. 80a-33(b)), or otherwise
subject to the liabilities of such sec-
tions, and is not part of any registra-
tion statement to which it relates. An
unofficial PDF copy is, however, sub-
ject to all other civil liability and anti-
fraud provisions of the above Acts or
other laws.

(e) Unofficial PDF copies that are
prospectuses are subject to liability
under Section 12 of the Securities Act
(15 U.S.C. 77l).

(f) An unofficial PDF copy of a cor-
respondence document contained in an
electronic submission need not be sub-
stantively equivalent to that cor-
respondence document.

[64 FR 27895, May 21, 1999, as amended at 65
FR 24800, Apr. 27, 2000]

§ 232.105 Limitation on use of HTML
documents and hypertext links.

(a) Electronic filers must submit the
following documents in ASCII: Form
N–SAR (§ 274.101 of this chapter) and
Form 13F (§ 249.325 of this chapter).
Notwithstanding the provisions of this
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section, electronic filers may submit
exhibits to Form N–SAR in HTML.

(b) Electronic filers may not include
in any HTML document hypertext
links to sites, locations, or documents
outside the HTML document, except to
links to officially filed documents
within the current submission and to
documents previously filed electroni-
cally and located in the EDGAR data-
base on the Commission’s public web
site (www.sec.gov). Electronic filers
also may include within an HTML doc-
ument hypertext links to different sec-
tions within that single HTML docu-
ment.

(c) If a filer includes an external
hypertext link within a filed document,
the information contained in the
linked material will not be considered
part of the document for determining
compliance with reporting obligations,
but the inclusion of the link will cause
the filer to be subject to the civil li-
ability and antifraud provisions of the
federal securities laws with reference
to the information contained in the
linked material.

[65 FR 24800, Apr. 27, 2000]

§ 232.106 Prohibition against elec-
tronic submissions containing exe-
cutable code.

(a) Electronic submissions must not
contain executable code. Attempted
submissions identified as containing
executable code will be suspended, un-
less the executable code is contained
only in one or more PDF documents, in
which case the submission will be ac-
cepted but the PDF document(s) con-
taining executable code will be deleted
and not disseminated.

(b) If an electronic submission has
been accepted, and the Commission
staff later determines that the accept-
ed submission contains executable
code, the staff may delete from the
EDGAR system the entire accepted
electronic submission or any document
contained in the accepted electronic
submission. The Commission staff may
direct the electronic filer to resubmit
electronically replacement docu-
ment(s) or a replacement submission in
its entirety, in compliance with this
provision and the EDGAR Filer Man-
ual.

NOTE TO § 232.106: A violation of this sec-
tion or the relevant EDGAR Filer Manual
section also may be a violation of the Com-
puter Fraud and Abuse Act of 1986, as amend-
ed, and other statutes and laws.

[64 FR 27895, May 21, 1999]

HARDSHIP EXEMPTIONS

§ 232.201 Temporary hardship exemp-
tion.

(a) If an electronic filer experiences
unanticipated technical difficulties
preventing the timely preparation and
submission of an electronic filing, the
electronic filer may file the subject fil-
ing, under cover of Form TH (§§ 239.65,
249.447, 259.604, 269.10 and 274.404 of this
chapter), in paper format no later than
one business day after the date on
which the filing was to be made.

(1) A microfiche copy of the paper
format document shall be the official
filing of the registrant for purposes of
the federal securities laws.

(2) The following legend shall be set
forth in capital letters on the cover
page of the paper format document:

IN ACCORDANCE WITH RULE 201 OF REG-
ULATION S–T, THIS (specify document) IS
BEING FILED IN PAPER PURSUANT TO A
TEMPORARY HARDSHIP EXEMPTION

(3) Signatures to the paper format
document may be in typed form rather
than manual format. See Rule 302 of
Regulation S–T (§ 232.302). All other re-
quirements relating to paper format
filings shall be satisfied.

(4) If the exemption pertains to a doc-
ument filed pursuant to section 13(a) or
15(d) of the Exchange Act (15 U.S.C.
78m and 78o(d)) or section 30 of the In-
vestment Company Act and the paper
format document is filed in the manner
specified in paragraph (a) of this sec-
tion, the filing shall be deemed to have
been filed by its required due date.

NOTE: 1. Where a temporary hardship ex-
emption relates to an exhibit only, the paper
format exhibit shall be filed under cover of
Form SE (§§ 239.64, 249.444, 259.603, 269.8, and
274.403 of this chapter).

2. Filers unable to submit a report within
a prescribed time period because of elec-
tronic difficulties shall comply with the pro-
visions of this section and shall not use
Form 12b–25 (§ 249.322 of this chapter) as a no-
tification of late filing.
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(b) An electronic format copy of the
filed paper format document shall be
submitted to the Commission within
six business days of filing the paper
format document. The electronic for-
mat version shall contain the following
statement in capital letters at the top
of the first page of the document:

THIS DOCUMENT IS A COPY OF THE
(specify document) FILED ON (date) PURSU-
ANT TO A RULE 201 TEMPORARY HARD-
SHIP EXEMPTION

NOTE 1: Failure to submit the confirming
electronic copy of a paper filing made in reli-
ance on the temporary hardship exemption,
as required in paragraph (b) of this section,
will result in ineligibility to use Forms S–2,
S–3, S–8, F–2 and F–3 (see §§ 239.12, 239.13,
239.16b, 239.32 and 239.33 of this section, re-
spectively), restrict incorporation by ref-
erence of the document submitted in paper
(see Rule 303 of Regulation S–T (§ 232.303)),
and toll certain time periods associated with
tender offers (see Rule 13e–4(f)(12) (§ 240.13e–
4(f)(12) of this chapter) and Rule 14e–1(e)
(§ 240.14e–1(e) of this chapter).

NOTE 2: If the exemption relates to an ex-
hibit only, the requirement to submit a con-
firming electronic copy shall be satisfied by
refiling the exhibit in electronic format in
an amendment to the filing to which it re-
lates. The confirming copy tag should not be
used. The amendment should note that the
purpose of the amendment is to add an elec-
tronic copy of an exhibit previously filed in
paper pursuant to a temporary hardship ex-
emption.

[58 FR 14670, Mar. 18, 1993, as amended at 62
FR 36457, July 8, 1997]

§ 232.202 Continuing hardship exemp-
tion.

(a) An electronic filer may apply in
writing for a continuing hardship ex-
emption if all or part of a filing or
group of filings otherwise to be filed in
electronic format cannot be so filed
without undue burden or expense. Such
written application shall be made at
least ten business days prior to the re-
quired due date of the filing(s) or the
proposed filing date, as appropriate, or
within such shorter period as may be
permitted. The written application
shall contain the information set forth
in paragraph (b) of this section.

(1) The application shall not be
deemed granted until the applicant is
notified by the Commission or the
staff.

(2) If the Commission, or the staff
acting pursuant to delegated author-
ity, denies the application for a con-
tinuing hardship exemption, the elec-
tronic filer shall file the required docu-
ment in electronic format on the re-
quired due date or the proposed filing
date or such other date as may be per-
mitted.

(3) If the Commission, or the staff
acting pursuant to delegated author-
ity, determines that the grant of the
exemption is appropriate and con-
sistent with the public interest and the
protection of investors and so notifies
the applicant, the electronic filer shall
follow the procedures set forth in para-
graph (c) of this section.

(b) The request for the continuing
hardship exemption shall include, but
not be limited to, the following:

(1) The reason(s) that the necessary
hardware and software is not available
without unreasonable burden and ex-
pense;

(2) The burden and expense involved
to employ alternative means to make
the electronic submission; and/or

(3) The reasons for not submitting
electronically the document or group
of documents, as well as justification
for the requested time period.

(c) If the request is granted, the elec-
tronic filer shall submit the document
or group of documents for which the
continuing hardship exemption is
granted in paper format on the re-
quired due date specified in the appli-
cable form, rule or regulation, or the
proposed filing date, as appropriate.
The following legend shall be placed in
capital letters at the top of the cover
page of the paper format document(s):

IN ACCORDANCE WITH RULE 202 OF REG-
ULATION S–T, THIS (specify document) IS
BEING FILED IN PAPER PURSUANT TO A
CONTINUING HARDSHIP EXEMPTION

(d) If a continuing hardship exemp-
tion is granted for a limited time pe-
riod, the grant may be conditioned
upon the filing of the document or
group of documents that is the subject
of the exemption in electronic format
upon the expiration of the period for
which the exemption is granted. The
electronic format version shall contain
the following statement in capital let-
ters at the top of the first page of the
document:
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THIS DOCUMENT IS A COPY OF THE
(specify document) FILED ON (DATE) PUR-
SUANT TO A RULE 202(d) CONTINUING
HARDSHIP EXEMPTION.

NOTE 1: Where a continuing hardship ex-
emption is granted with respect to an exhibit
only, the paper format exhibit shall be filed
under cover of Form SE (§§ 239.64, 249.444,
259.603, 269.8 and 274.403 of this chapter).

NOTE 2: If the exemption relates to an ex-
hibit only and a confirming electronic copy
of the exhibit is required to be submitted,
the exhibit should be refiled in electronic
format in an amendment to the filing to
which it relates. The confirming copy tag
should not be used. The amendment should
note that the purpose of the amendment is
to add an electronic copy of an exhibit pre-
viously filed in paper pursuant to a con-
tinuing hardship exemption.

NOTE 3: Failure to submit a required con-
firming electronic copy of a paper filing
made in reliance on a continuing hardship
exemption granted pursuant to paragraph (d)
of this section will result in ineligibility to
use Forms S–2, S–3, S–8, F–2 and F–3 (see,
§§ 239.12, 239.13, 239.16b, 239.32 and 239.33, re-
spectively), restrict incorporation by ref-
erence of the document submitted in paper
(see Rule 303 of Regulation S–T (§ 232.303), and
toll certain time periods associated with ten-
der offers (see Rule 13e–4(f)(12) (§ 240.13e–
4(f)(12)) and Rule 14e–1(e) (§ 240.14e–1(e))).

[58 FR 14670, Mar. 18, 1993, as amended at 62
FR 36457, July 8, 1997]

PREPARATION OF ELECTRONIC
SUBMISSIONS

§ 232.301 EDGAR Filer Manual.
Filers must prepare electronic filings

in the manner prescribed by the
EDGAR Filer Manual, promulgated by
the Commission, which sets out the
technical formatting requirements for
electronic submissions. For the period
during which Legacy EDGAR will be
available, prior to the complete transi-
tion to the use of Modernized EDGAR,
the EDGAR Filer Manual will consist
of three parts. For filers using modern-
ized EDGARLink, the requirements are
set forth in EDGAR Filer Manual (Re-
lease 7.5), Volume II—Modernized
EDGARLink. For filers using Legacy
EDGAR, the applicable provisions are
set forth in EDGAR Filer Manual (Re-
lease 7.0), Volume I—Legacy
EDGARLink. Additional provisions ap-
plicable to Form N–SAR filers are set
forth in EDGAR Filer Manual (Release
7.0), Volume III—N–SAR Supplement.

All of these provisions have been incor-
porated by reference into the Code of
Federal Regulations, which action was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. You must
comply with these requirements in
order for documents to be timely re-
ceived and accepted. You can obtain
paper copies of the EDGAR Filer Man-
ual from the following address: Public
Reference Room, U.S. Securities and
Exchange Commission, 450 5th Street,
NW., Washington, DC 20549–0102 or by
calling Disclosure Incorporated at (800)
638–8241. Electronic format copies are
available on the Commission’s Web
Site; the address for the Manual is
http://www.sec.gov/asec/ofis/filerman.htm.
You can also photocopy the document
at the Office of the Federal Register,
800 North Capitol Street, NW., Suite
700, Washington, DC.

[66 FR 8765, Feb. 2, 2001]

§ 232.302 Signatures.

(a) Required signatures to or within
any electronic submission must be in
typed form rather than manual format.
Signatures in an HTML document that
are not required may, but are not re-
quired to, be presented in an HTML
graphic or image file within the elec-
tronic filing, in compliance with the
formatting requirements of the
EDGAR Filer Manual. When used in
connection with an electronic filing,
the term ‘‘signature’’ means an elec-
tronic entry in the form of a magnetic
impulse or other form of computer data
compilation of any letter or series of
letters or characters comprising a
name, executed, adopted or authorized
as a signature. Signatures are not re-
quired in unofficial PDF copies sub-
mitted in accordance with § 232.104.

(b) Each signatory to an electronic
filing shall manually sign a signature
page or other document authen-
ticating, acknowledging or otherwise
adopting his or her signature that ap-
pears in typed form within the elec-
tronic filing. Such document shall be
executed before or at the time the elec-
tronic filing is made and shall be re-
tained by the filer for a period of five
years. Upon request, an electronic filer
shall furnish to the Commission or its
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staff a copy of any or all documents re-
tained pursuant to this section.

(c) Where the Commission’s rules re-
quire a registrant to furnish to a na-
tional securities exchange or national
securities association paper copies of a
document filed with the Commission in
electronic format, signatures to such
paper copies may be in typed form.

[58 FR 14670, Mar. 18, 1993, as amended at 59
FR 67762, Dec. 30, 1994; 64 FR 27895, May 21,
1999; 65 FR 24800, Apr. 27, 2000]

§ 232.303 Incorporation by reference.
(a) The following documents shall

not be incorporated by reference into
an electronic filing:

(1) Any document filed in paper in
violation of mandated electronic filing
requirements;

(2) Any document filed in paper pur-
suant to a hardship exemption for
which a required confirming electronic
copy has not been submitted.

(3) For a registered investment com-
pany or a business development com-
pany, documents that have not been
filed in electronic format, unless the
document has been filed in paper under
a hardship exemption (§ 232.201 or
232.202 of this chapter) and any re-
quired confirming copy has been sub-
mitted.

(b) If any portion of the annual or
quarterly report to security holders is
incorporated by reference into any
electronic filing, such portion of the
annual or quarterly report to security
holders shall be filed in electronic for-
mat as an exhibit to the filing, as re-
quired by Item 601(b)(13) of Regulation
S–K and Item 601(b)(13) of Regulation
S–B. This requirement shall not apply
to incorporation by reference by an in-
vestment company from an annual or
quarterly report to security holders.

[58 FR 14670, Mar. 18, 1993, as amended at 59
FR 67762, Dec. 30, 1994; 62 FR 36457, July 8,
1997; 64 FR 27895, May 21, 1999; 65 FR 24800,
Apr. 27, 2000]

§ 232.304 Graphic, image, audio and
video material.

(a) If a filer includes graphic, image,
audio or video material in a document
delivered to investors and others that
is not reproduced in an electronic fil-
ing, the electronically filed version of
that document must include a fair and

accurate narrative description, tabular
representation or transcript of the
omitted material. Such descriptions,
representations or transcripts may be
included in the text of the electronic
filing at the point where the graphic,
image, audio or video material is pre-
sented in the delivered version, or they
may be listed in an appendix to the
electronic filing. Immaterial dif-
ferences between the delivered and
electronically filed versions, such as
pagination, color, type size or style, or
corporate logo need not be described.

NOTE TO PARAGRAPH (A): If the omitted
graphic, image, audio or video material in-
cludes data, filers must include a tabular
representation or other appropriate rep-
resentation of that data in the electronically
filed version of the document.

(b)(1) The graphic, image, audio and
video material in the version of a docu-
ment delivered to investors and others
is deemed part of the electronic filing
and subject to the civil liability and
anti-fraud provisions of the federal se-
curities laws.

(2) Narrative descriptions, tabular
representations or transcripts of graph-
ic, image, audio and video material in-
cluded in an electronic filing or appen-
dix thereto also are deemed part of the
filing. However, to the extent such de-
scriptions, representations or tran-
scripts represent a good faith effort to
fairly and accurately describe omitted
graphic, image, audio or video mate-
rial, they are not subject to the civil li-
ability and anti-fraud provisions of the
federal securities laws.

(c) An electronic filer must retain for
a period of five years a copy of each
publicly distributed document, in the
format used, that contains graphic,
image, audio or video material where
such material is not included in the
version filed with the Commission. The
five-year period shall commence as of
the filing date, or the date that appears
on the document, whichever is later.
Upon request, an electronic filer shall
furnish to the Commission or its staff a
copy of any or all of the documents
contained in the file.

(d) For electronically filed ASCII
documents, the performance graph that
is to appear in registrant proxy and in-
formation statements relating to an-
nual meetings of security holders (or
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special meetings or written consents in
lieu of such meetings) at which direc-
tors will be elected, as required by
Item 402(l) of Regulation S–K
(§ 229.402(l) of this chapter), and the line
graph that is to appear in registrant
annual reports to security holders or
prospectuses, as required by paragraph
(b) of Item 5 of Form N–1A (§ 274.11A of
this chapter), must be furnished to the
Commission by presenting the data in
tabular or chart form within the elec-
tronic ASCII document, in compliance
with paragraph (a) of this section and
the formatting requirements of the
EDGAR Filer Manual.

(e) Notwithstanding the provisions of
paragraphs (a) through (d) of this sec-
tion, electronically filed HTML docu-
ments must present the following in-
formation in an HTML graphic or
image file within the electronic sub-
mission in compliance with the for-
matting requirements of the EDGAR
Filer Manual: the performance graph
that is to appear in registrant proxy
and information statements relating to
annual meetings of security holders (or
special meetings or written consents in
lieu of such meetings) at which direc-
tors will be elected, as required by
Item 402(l) of Regulation S–K
(§ 229.402(l) of this chapter); the line
graph that is to appear in registrant
annual reports to security holders or
prospectuses, as required by paragraph
(b) of Item 5 of Form N–1A (§ 274.11A of
this chapter); and any other graphic
material required by rule or form to be
filed with the Commission. Filers may,
but are not required to, submit any
other graphic material in an HTML
document by presenting the data in an
HTML graphic or image file within the
electronic filing, in compliance with
the formatting requirements of the
EDGAR Filer Manual. However, filers
may not present in a graphic or image
file information such as text or tables
that users must be able to search and/
or download into spreadsheet form
(e.g., financial statements); filers must
present such material as text in an
ASCII document or as text or an HTML
table in an HTML document.

(f) Electronic filers may not include
animated graphics in any EDGAR doc-
ument.

[58 FR 14670, Mar. 18, 1993, as amended at 59
FR 67762, Dec. 30, 1994; 61 FR 24655, May 15,
1996; 62 FR 36458, July 8, 1997; 63 FR 13944,
Mar. 23, 1998; 64 FR 27895, May 21, 1999; 65 FR
24800, Apr. 27, 2000]

§ 232.305 Number of characters per
line; tabular and columnar informa-
tion.

(a) The narrative portion of a docu-
ment shall not exceed 80 characters per
line, including blank spaces, and shall
not be presented in multi-column news-
paper format. Non-narrative informa-
tion (e.g., financial statements) may be
presented in tabular or columnar for-
mat and may exceed 80 positions only
if it is tagged as specified in the
EDGAR Filer Manual. In no event shall
information presented in tabular or co-
lumnar format exceed 132 positions
wide.

(b) Paragraph (a) of this section does
not apply to HTML documents.

[58 FR 14670, Mar. 18, 1993, as amended at 64
FR 27896, May 21, 1999]

§ 232.306 Foreign language documents
and symbols.

(a) Foreign language documents shall
not be filed with the Commission in
electronic format. A fair and accurate
English translation of any required
document shall be filed. A written rep-
resentation to that effect shall be in-
cluded in the English translation docu-
ment and the representation shall be
signed by a designated officer in the
manner set forth in Rule 302 of Regula-
tion S–T (§ 232.302). Upon request, any
foreign language document otherwise
required to be filed shall be provided to
the Commission or the staff.

NOTE: With respect to submission of an
electronic filer’s latest annual budget re-
quired to be filed as Exhibit B in Form 18
(§ 249.218 of this chapter) or as Exhibit (c) in
Form 18–K (§ 249.318 of this chapter), for for-
eign governments and political subdivisions
thereof, if an English version of such filer’s
last annual budget as presented to its legis-
lative body has been prepared, it shall be
filed electronically. If no such version has
been prepared, the budget need not be filed,
but shall be provided to the Commission
upon request.
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(b) Foreign currency denominations
must be expressed in words or letters
in the English language rather than
representative symbols, except that
HTML documents may include any rep-
resentative foreign currency symbols
that the EDGAR Filer Manual speci-
fies. The limitations of this paragraph
do not apply to unofficial PDF copies
submitted in accordance with Rule 104
of Regulation S–T (§ 232.104).

[58 FR 14670, Mar. 18, 1993; 58 FR 21349, Apr.
21, 1993, as amended at 59 FR 67762, Dec. 30,
1994; 64 FR 27896, May 21, 1999]

§ 232.307 Bold face type.

(a) Provisions requiring presentation
of information in bold face type shall
be satisfied in an electronic format
document by presenting such informa-
tion in capital letters.

(b) Paragraph (a) of this section does
not apply to HTML documents.

[62 FR 36458, July 8, 1997, as amended at 64
FR 27896, May 21, 1999]

§ 232.308 Type size and font; legibility.

Provisions relating to type size, font
and other legibility requirements shall
not apply to electronic format docu-
ments.

§ 232.309 Paper size; binding; sequen-
tial numbering; number of copies.

(a) Requirements as to paper size,
binding, and sequential page num-
bering shall not apply to electronic for-
mat documents.

(b) An electronic format document,
submitted in the manner prescribed by
the EDGAR Filer Manual, shall satisfy
any requirement that more than one
copy of such document be filed with or
provided to the Commission.

§ 232.310 Marking changed material.

Provisions requiring the marking of
changed materials are satisfied in
ASCII and HTML documents by insert-
ing the tag <R> before and the tag </R>
following a paragraph containing
changed material. HTML documents
may be marked to show changed mate-
rials within paragraphs. Financial
statements and notes thereto need not
be marked for changed material.

[64 FR 27896, May 21, 1999]

§ 232.311 Documents submitted in
paper under cover of Form SE.

Form SE (§§ 239.64, 249.444, 259.603,
269.8, and 274.403 of this chapter) shall
be filed as a paper cover sheet to the
following documents submitted to the
Commission in paper:

(a) Exhibits filed in paper pursuant
to a hardship exemption shall be filed
under cover of Form SE. See Rules 201
and 202 of Regulation S–T (§§ 232.201 and
232.202).

(b) Exhibits to a Commission sched-
ule filed pursuant to Section 13 or 14(d)
of the Exchange Act may be filed in
paper under cover of Form SE where
such exhibits previously were filed in
paper (prior to a registrant’s becoming
subject to mandated electronic filing
or pursuant to a hardship exemption)
and are required to be refiled pursuant
to the schedule’s general instructions.

(c) Annual Reports to Security Hold-
ers furnished by Public Utility Holding
Companies as Exhibit A to Form U5S
(§ 259.5s of this chapter) or under rule 29
(§ 250.29 of this chapter) shall be filed in
paper under cover of Form SE.

(d) Reports to State Commissions, if
furnished by Public Utility Holding
Companies as Exhibit E to Form U5S
(§ 259.5s of this chapter), shall be filed
in paper under cover of Form SE.

(e) Maps furnished by Public Utility
Holding Companies under Exhibits E to
Forms U5B and U–1(§ 259.5b and 259.101
of this chapter) shall be filed in paper
under cover of Form SE.

(f) The Form SE shall be submitted
in the following manner:

(1) If the subject of a temporary hard-
ship exemption is an exhibit only, the
exhibit shall be filed under cover of
Form SE no later than one business
day after the date the exhibit was to be
filed electronically.

(2) An exhibit filed pursuant to a con-
tinuing hardship exemption, or any
other document filed in paper under
cover of Form SE (other than an ex-
hibit filed pursuant to a temporary
hardship exemption), as allowed by
paragraphs (a) through (g) of this sec-
tion, may be filed up to six business
days prior to, or on the date of filing
of, the electronic format document to
which it relates but shall not be filed
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after such filing date. If a paper docu-
ment is submitted in this manner, re-
quirements that the document be filed
with, provided with or accompany the
electronic filing shall be satisfied.

(g) Any requirements as to delivery
or furnishing the information to per-
sons other than the Commission shall
not be affected by this section.

(h) Computational materials filed as
an exhibit to Form 8–K (§ 249.308) by
issuers of an ‘‘asset-backed security,’’
as that term is defined in General In-
struction I.B.5 of Form S–3 (§ 239.13 of
this chapter).

[58 FR 14670, Mar. 18, 1993, as amended at 59
FR 67763, Dec. 30, 1994; 61 FR 30402, June 14,
1996; 62 FR 36458, July 8, 1997; 65 FR 24801,
Apr. 27, 2000]

EDGAR FUNCTIONS

§ 232.501 Modular submissions and
segmented filings.

An electronic filer may use the fol-
lowing procedures to submit informa-
tion to the EDGAR system for subse-
quent inclusion in an electronic filing:

(a) Modular submissions. (1) One or
more electronic format documents may
be submitted for storage in the non-
public EDGAR data storage area as a
modular submission for subsequent in-
clusion in one or more electronic sub-
missions.

(2) An electronic filer shall be per-
mitted a maximum of ten modular sub-
missions in the non-public EDGAR
data storage area at any time, not to
exceed a total of one megabyte of dig-
ital information. If an electronic filer
attempts to submit a modular filing
which would cause either of these lim-
its to be exceeded, EDGAR will suspend
the modular submission and notify the
electronic filer by electronic mail.
After six business days, the modular
submission held in suspense will be de-
leted from the system.

(3) A modular submission may be cor-
rected or amended only by resubmit-
ting the entire modular submission.

(b) Segmented filings. (1) Segments of
a document intended to become an
electronic filing may be submitted to
the non-public EDGAR data storage

area for assembly as a segmented fil-
ing.

(2) Segments shall be submitted no
more than six business days in advance
of the anticipated filing date and are
not limited in number or size. They
may be submitted from several geo-
graphic locations by more than one fil-
ing entity. Segments may be included
in only one electronic filing. Once
used, segments will be removed from
the non-public EDGAR data storage
area. The assembly of segments into a
segmented filing shall be effected pur-
suant to the applicable provisions of
the EDGAR Filer Manual. If segments
are not prepared in accordance with
the EDGAR Filer Manual, the filing
will not be constructed. The filing date
of a segmented filing shall be the date
upon which the filing is assembled and
satisfies the requirements of Rule 13(a)
of Regulation S–T (§ 232.13(a)).

(3) Segments may be corrected or
amended only by resubmitting the en-
tire segment.

(c) A modular submission or segment
shall not:

(1) be publicly available;
(2) Be deemed filed with the Commis-

sion for purposes of Securities Act sec-
tion 11 (15 U.S.C. 77k), Exchange Act
section 18 (15 U.S.C. 78r), Public Utility
Act section 16 (15 U.S.C. 79p), Trust In-
denture Act section 323 (15 U.S.C.
77www), or Investment Company Act
section 34(b) (15 U.S.C. 80a–33(b)) prior
to its inclusion in a filing; or

(3) Be deemed to constitute an offi-
cial filing prior to its inclusion in a fil-
ing under the federal securities laws.
Once a modular submission or segment
has been included in an electronic fil-
ing, the liability and anti-fraud provi-
sions of the Securities Act, the Ex-
change Act, the Trust Indenture Act,
the Public Utility Act and the Invest-
ment Company Act shall apply to the
electronic filing.

[58 FR 14670, Mar. 18, 1993; 58 FR 21349, Apr.
21, 1993, as amended at 65 FR 24801, Apr. 27,
2000]
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FOREIGN PRIVATE ISSUERS AND FOREIGN
GOVERNMENTS

§ 232.600 [Reserved]

§ 232.601 Foreign private issuers and
foreign governments.

(a) Foreign private issuers and for-
eign governments shall not be subject
to the mandated electronic filing re-
quirements of this part 232, except that
a document filed either jointly with, or
with respect to, a registrant that is
subject to mandated electronic filing
shall be filed in electronic format. See
Rule 100 of Regulation S–T (§ 232.100).

(b) Foreign private issuers and for-
eign governments may choose to file
electronically any document not re-
quired to be so filed to the extent that
an appropriate form type is available,
as identified by the EDGAR Filer Man-
ual.

(c) Notwithstanding any provision of
this part 232, if a foreign private issuer
engages in an exchange offer, merger or
other business combination trans-
action with a domestic registrant and
the foreign private issuer files a Secu-
rities Act registration statement with
respect to the transaction, the reg-
istration statement and all other docu-
ments relating to the transaction may
be filed in paper, provided that the do-
mestic registrant will not be subject to
the reporting requirements of the Ex-
change Act at the conclusion of the
transaction.

[62 FR 36458, July 8, 1997]

§§ 232.602–232.903 [Reserved]

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF
1933

Sec.
239.0–1 Availability of forms.

Subpart A—Forms for Registration
Statements

239.4–239.8 [Reserved]
239.9 Form SB–1, optional form for the reg-

istration of securities to be sold to the
public by certain small business issuers.

239.10 Form SB–2, optional form for the reg-
istration of securities to be sold to the
public by small business issuers.

239.11 Form S–1, registration statement
under the Securities Act of 1933.

239.12 Form S–2, for registration under the
Securities Act of 1933 of securities of cer-
tain issuers.

239.13 Form S–3, for registration under the
Securities Act of 1933 of securities of cer-
tain issuers offered pursuant to certain
types of transactions.

239.14 Form N–2, for closed-end manage-
ment investment companies registered
on Form N–8A.

239.15 Form N–1, for open-end management
investment companies registered on
Form N–8A.

239.15A Form N–1A, registration statement
of open-end management investment
companies.

239.16 Form S–6, for unit investment trusts
registered on Form N–8B–2.

239.16b Form S–8, for registration under the
Securities Act of 1933 of securities to be
offered to employees pursuant to em-
ployee benefit plans.

239.17 [Reserved]
239.17a Form N–3, registration statement

for separate accounts organized as man-
agement investment companies.

239.17b Form N–4, registration statement
for separate accounts organized as unit
investment trusts.

239.18 Form S–11, for registration under the
Securities Act of 1933 of securities of cer-
tain real estate companies.

239.19 [Reserved]
239.20 Form S–20, for standardized options.
239.23 Form N–14, for the registration of se-

curities issued in business combination
transactions by investment companies
and business development companies.

239.24 Form N–5, form for registration of
small business investment company
under the Securities Act of 1933 and the
Investment Company Act of 1940.

239.25 Form S–4, for the registration of se-
curities issued in business combination
transactions.

239.26–239.30 [Reserved]
239.31 Form F–1, registration statement

under the Securities Act of 1933 for secu-
rities of certain foreign private issuers.

239.32 Form F–2, for registration under the
Securities Act of 1933 for securities of
certain foreign private issuers.

239.33 Form F–3, for registration under the
Securities Act of 1933 of securities of cer-
tain foreign private issuers offered pursu-
ant to certain types of transactions.

239.34 Form F–4, for registration of securi-
ties of foreign private issuers issued in
certain business combination trans-
actions.

239.35 [Reserved]
239.36 Form F–6, for registration under the

Securities Act of 1933 of depositary
shares evidenced by American Deposi-
tary Receipts.
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239.37 Form F–7, for registration under the
Securities Act of 1933 of securities of cer-
tain Canadian issuers offered for cash
upon the exercise of rights granted to ex-
isting securityholders.

239.38 Form F–8, for registration under the
Securities Act of 1933 of securities of cer-
tain Canadian issuers to be issued in ex-
change offers or a business combination.

239.39 Form F–9, for registration under the
Securities Act of 1933 of certain invest-
ment grade debt or investment grade pre-
ferred securities of certain Canadian
issuers.

239.40 Form F–10, for registration under the
Securities Act of 1933 of securities of cer-
tain Canadian issuers.

239.41 Form F–80, for registration under the
Securities Act of 1933 of securities of cer-
tain Canadian issuers to be issued in ex-
change offers or a business combination.

239.42 Form F–X, for appointment of agent
for service of process and undertaking for
issuers registering securities on Form F–
8, F–9, F–10, or F–80 (§§ 239.38, 239.39,
239.40, or 239.41 of this chapter) or reg-
istering securities or filing periodic re-
ports on Form 40–F (§ 249.240f of this
chapter), or by any issuer or other non-
U.S. person filing tender offer documents
on Schedule 13E–4F, 14D–1F or 14D–9F
(§§ 240.13e–102, 240.14d–102 or 240.14d–103 of
this chapter), by any non-U.S. person
acting as trustee with respect to securi-
ties registered on Form F–7 (§ 239.37 of
this chapter), F–8, F–9, F–10, F–80 or SB–
2 (§ 239.10 of this chapter), or by a Cana-
dian issuer qualifying an offering state-
ment pursuant to Regulation A (§ 230.251
et seq.) on Form 1–A (§ 239.90 of this chap-
ter), or registering securities on Form
SB–2.

239.43 Form F–N, appointment of agent for
service of process by foreign banks and
foreign insurance companies and certain
of their holding companies and finance
subsidiaries making public offerings of
securities in the United States.

239.44–239.61 [Reserved]
239.62 Form ET, transmittal form for elec-

tronic format documents on magnetic
tape or diskette to be filed on the
EDGAR system.

239.63 Form ID, uniform application for ac-
cess codes to file on EDGAR.

239.64 Form SE, form for submission of
paper format exhibits by electronic fil-
ers.

239.65 Form TH, Notification of reliance on
temporary hardship exemption.

Subpart B—Forms Pertaining to Exemptions

239.90 Form 1–A, offering statement under
Regulation A.

239.91 Form 2–A, report pursuant to Rule 257
of Regulation A.

239.92–239.143 [Reserved]
239.144 Form 144, for notice of proposed sale

of securities pursuant to § 230.144 of this
chapter.

239.145–239.199 [Reserved]
239.200 Form 1–E, notification under Regu-

lation E.
239.201 Form 2–E, report of sales pursuant

to Rule 609 of Regulation E.
239.202–239.300 [Reserved]
239.500 Form D, notice of sales of securities

under Regulation D and section 4(6) of
the Securities Act of 1933.

239.701 [Reserved]
239.800 Form CB, report of sales of securi-

ties in connection with an exchange offer
or a rights offering.

AUTHORITY: 15 U.S.C. 77f, 77g, 77h, 77j, 77s,
77z–2, 77sss, 78c, 78l, 78m, 78n, 78o(d), 78u–5,
78w(a), 78ll(d), 79e, 79f, 79g, 79j, 79l, 79m, 79n,
79q, 79t, 80a–8, 80a–24, 80a–29, 80a–30 and 80a–
37, unless otherwise noted.
Sections 239.31, 239.32 and 239.33 are also
issued under 15 U.S.C. 78l, 78m, 78o, 78w, 80a–
8, 80a–29, 80a–30, 80a–37 and 12 U.S.C. 241.

Secs. 239.62, 239.63 and 239.64 also issued
under secs. 6, 7, 8, 10 and 19(a) of the Securi-
ties Act (15 U.S.C. 77f, 77g, 77h, 77j, 77s(a));
secs. 3(b), 12, 13, 14, 15(d) and 23(a) of the Ex-
change Act (15 U.S.C. 78c(b), 78l, 78m, 78n,
78o(d), 78w(a)); secs. 5, 6, 7, 10, 12, 13, 14, 17
and 20 of the Holding Company Act (15 U.S.C.
79e, 79f, 79g, 79j, 79l, 79m, 79n, 79q and 79t);
sec. 319(a) of the Trust Indenture Act (15
U.S.C. 77sss(a)) and secs. 8, 24, 30 and 38 of
the Investment Company Act (15 U.S.C. 80a–
8, 80a–29 and 80a–37).

SOURCE: 33 FR 18991, Dec. 20, 1968, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 239 appear at 57 FR 36501, Aug. 13, 1992.

§ 239.0–1 Availability of forms.

(a) This part identifies and describes
the forms prescribed for use under the
Securities Act of 1933.

(b) Any person may obtain a copy of
any form prescribed for use in this part
by written request to the Securities
and Exchange Commission, 450 Fifth
Street, N.W., Washington, D.C. 20549.
Any persons may inspect the forms at
this address and at the Commission’s
regional and district offices. (See
§ 200.11 of this chapter for the addresses
of SEC regional and district offices.)

[46 FR 17757, Mar. 20, 1981, as amended at 47
FR 26820, June 22, 1982; 59 FR 5945, Feb. 9,
1994]
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Subpart A—Forms for Registration
Statements

§§ 239.4—239.8 [Reserved]

§ 239.9 Form SB–1, optional form for
the registration of securities to be
sold to the public by certain small
business issuers.

Small business issuers, as defined in
Rule 405 (17 CFR 230.405 of this chap-
ter), may use this form to register up
to $10,000,000 of securities to be sold for
cash, if they have not registered more
than $10,000,000 in securities offerings
in any continuous 12-month period, in-
cluding the transaction being reg-
istered. In calculating the $10,000,000
ceiling, issuers should include all offer-
ings which were registered under the
Securities Act, other than any
amounts registered on Form S–8
(§ 239.16b).

[58 FR 26515, May 4, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form SB–1, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.10 Form SB–2, optional form for
the registration of securities to be
sold to the public by small business
issuers.

Small business issuers defined in
Rule 405 (17 CFR 230.405 of this chapter)
may use this form to register securities
to be sold for cash. For further infor-
mation concerning eligibility toward
this form see Item 10(a) of Regulation
S–B (17 CFR 228.10 et seq.)

[57 FR 36473, Aug. 13, 1992]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form SB–2, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.11 Form S–1, registration state-
ment under the Securities Act of
1933.

This form shall be used for registra-
tion under the Securities Act of 1933 of
securities of all issuers for which no
other form is authorized or prescribed,
except that this form shall not be used

for securities of foreign governments or
political subdivisions thereof.

(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205,
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; 15
U.S.C. 77g, 77j, 77s(a); secs. 12, 13, 14, 15(d), 23,
48 Stat. 892, 894, 895, 901; sec. 203(a), 49 Stat.
704; secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec.
202, 68 Stat. 686; secs. 3, 4, 5, 6, 10, 78 Stat.
565–568, 569, 570–574, 88a; secs. 1, 2, 3, 82 Stat.
454, 455; secs. 1, 2, 3–5, 28(c), 84 Stat. 1435, 1479;
sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18, 89
Stat. 117, 118, 119, 155 (15 U.S.C. 78l, 78m, 78n,
78o(d), 1979))

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–1, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.12 Form S–2, for registration
under the Securities Act of 1933 of
securities of certain issuers.

This form may be used for registra-
tion of securities under the Securities
Act of 1933 which are offered or to be
offered in any transaction other than
an exchange offer for securities of an-
other person by any registrant which
meets the following conditions:

(a) The registrant is organized under
the laws of the United States or any
State or Territory or the District of
Columbia and has its principal business
operations in the United States or its
territories;

(b) The registrant has a class of secu-
rities registered pursuant to section
12(b) of the Securities Exchange Act of
1934 (Exchange Act) or has a class of eq-
uity securities registered pursuant to
section 12(g) of the Exchange Act or is
required to file reports pursuant to sec-
tion 15(d) of the Exchange Act;

(c) The registrant:
(1) Has been subject to the require-

ments of section 12 of 15(d) of the Ex-
change Act and has filed all the mate-
rial required to be filed pursuant to
section 13, 14 or 15(d) for a period of at
least thirty-six calendar months imme-
diately preceding the filing of the reg-
istration statement on this Form; and

(2) Has filed in a timely manner all
reports required to be filed during the
twelve calendar months and any por-
tion of a month immediately preceding
the filing of the registration statement
and, if the registrant has used (during
the twelve calendar months and any
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portion of a month immediately pre-
ceding the filing of the registration
statement) Rule 12b–25(b) (§ 240.12b–
25(b) of this chapter) under the Ex-
change Act with respect to a report or
a portion of a report, that report or
portion thereof has actually been filed
within the time period prescribed by
that rule; and

(d) Neither the registrant nor any of
its consolidated or unconsolidated sub-
sidiaries have, since the end of their
last fiscal year for which certified fi-
nancial statements of the registrant
and its consolidated subsidiaries were
included in a report filed pursuant to
section 13(a) or 15(d) of the Exchange
Act:

(1) Failed to pay any dividend or
sinking fund installment on preferred
stock; or

(2) Defaulted (i) on any installment
or installments on indebtedness for
borrowed money, or (ii) on any rental
on one or more long term leases, which
defaults in the aggregate are material
to the financial position of the reg-
istrant and its consolidated and uncon-
solidated subsidiaries, taken as a
whole.

(e) A foreign issuer, other than a for-
eign government, which satisfies all of
the above provisions of these registrant
eligibility requirements except the pro-
visions in paragraph (a) of this section
relating to organization and principal
business shall be deemed to have met
these registration eligibility require-
ments provided that such foreign issuer
files the same reports with the Com-
mission under section 13(a) or 15(d) of
the Exchange Act as a domestic reg-
istrant pursuant to paragraph (c) of
this section.

(f) If a registrant is a successor reg-
istrant it shall be deemed to have met
conditions in paragraphs (a), (b), (c)
and (d) of this section if:

(1) Its predecessor and it, taken to-
gether, do so, provided that the succes-
sion was primarily for the purpose of
changing the state of incorporation of
the predecessor of forming a holding
company and that the assets and liabil-
ities of the successor at the time of
succession were substantially the same
as those of the predecessor; or

(2) All predecessors met the condi-
tions at the time of succession and the

registrant has continued to do so since
the succession.

(g) If a registrant is a majority-
owned subsidiary which does not itself
meet the conditions of the eligibility
requirements, it shall nevertheless be
deemed to have met such conditions if
its parent meets the conditions and if
the parent fully guarantees the securi-
ties being registered as to principal and
interest. Note: In such an instance the
parent-guarantor is the issuer of a sep-
arate security consisting of the guar-
antee which must be concurrently reg-
istered but may be registered on the
same registration statement as are the
guaranteed securities.

(h) Electronic filings. In addition to
satisfying the foregoing conditions of
this section, a registrant subject to the
electronic filing requirements of Rule
101 of Regulation S–T (§ 232.101 of this
chapter) shall have filed with the Com-
mission:

(1) all required electronic filings, in-
cluding confirming electronic copies of
documents submitted in paper pursu-
ant to a temporary hardship exemption
as provided in Rule 201 of Regulation
S–T (§ 232.201 of this chapter); and

(2) all Financial Data Schedules re-
quired to be submitted pursuant to
Item 601(c) of Regulation S–K
(§ 229.601(c) of this chapter) and Item
601(c) of Regulation S–B (§ 228.601(c) of
this chapter).

[47 FR 11451, Mar. 16, 1982, as amended at 56
FR 30055, July 1, 1991; 58 FR 14678, Mar. 18,
1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–2, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.13 Form S–3, for registration
under the Securities Act of 1933 of
securities of certain issuers offered
pursuant to certain types of trans-
actions.

This form may be used by any reg-
istrant which meets the requirements
of paragraph (a) of this section
(Registrant Requirements) for the reg-
istration of securities under the Secu-
rities Act of 1933 (Securities Act) which
are offered in any transaction specified
in paragraph (b) of this section
(Transaction Requirements), provided
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that the requirements applicable to the
specified transaction are met. With re-
spect to majority-owned subsidiaries,
see paragraph (c) below.

(a) Registrant requirements. Reg-
istrants must meet the following con-
ditions in order to use this Form for
registration under the Securities Act
of securities offered in the transactions
specified in paragraph (b) of this sec-
tion:

(1) The registrant is organized under
the laws of the United States or any
State or Territory or the District of
Columbia and has its principal business
operations in the United States or its
territories.

(2) The registrant has a class of secu-
rities registered pursuant to section
12(b) of the Securities Exchange Act of
1934 (Exchange Act) or a class of equity
securities registered pursuant to sec-
tion 12(g) of the Exchange Act or is re-
quired to file reports pursuant to sec-
tion 15(d) of the Exchange Act;

(3) The registrant: (i) Has been sub-
ject to the requirements of section 12
or 15(d) of the Exchange Act and has
filed all the material required to be
filed pursuant to sections 13, 14 or 15(d)
for a period of at least twelve calendar
months immediately preceding the fil-
ing of the registration statement on
this Form; and

(ii) Has filed in a timely manner all
reports required to be filed during the
twelve calendar months and any por-
tion of a month immediately preceding
the filing of the registration statement
and, if the registrant has used (during
the twelve calendar months and any
portion of a month immediately pre-
ceding the filing of the registration
statement) Rule 12b–25(b) (§ 240.12b–
25(b) of this chapter) under the Ex-
change Act with respect to a report or
a portion of a report, that report or
portion thereof has actually been filed
within the time period prescribed by
the Rule; and

(4) The provisions of paragraphs (a)(2)
and (a)(3)(i) of this section do not apply
to any registered offerings of invest-
ment grade asset-backed securities as
defined in paragraph (b)(5) of this sec-
tion.

(5) Neither the registrant nor any of
its consolidated or unconsolidated sub-
sidiaries have, since the end of the last

fiscal year for which certified financial
statements of the registrant and its
consolidated subsidiaries were included
in a report filed pursuant to section
13(a) or 15(d) of the Exchange Act: (i)
Failed to pay any dividend or sinking
fund installment on preferred stock; or
(ii) defaulted (A) on any installment or
installments on indebtedness for bor-
rowed money, or (B) on any rental on
one or more long term leases, which de-
faults in the aggregate are material to
the financial position of the registrant
and its consolidated and unconsoli-
dated subsidiaries, taken as a whole.

(6) A foreign issuer, other than a for-
eign government, which satisfies all of
the above provisions of these registrant
eligibility requirements except the pro-
visions in paragraph (a)(1) of this sec-
tion relating to organization and prin-
cipal business shall be deemed to have
met these registrant eligibility re-
quirements provided that such foreign
issuer files the same reports with the
Commission under section 13(a) or 15(d)
of the Exchange Act as a domestic reg-
istrant pursuant to paragraph (a)(3) of
this section.

(7) If the registrant is a successor
registrant, it shall be deemed to have
met conditions in paragraph (a)(1), (2),
(3), and (5) of this section if:

(i) its predecessor and it, taken to-
gether, do so, provided that the succes-
sion was primarily for the purpose of
changing the state of incorporation of
the predecessor or forming a holding
company and that the assets and liabil-
ities of the successor at the time of
succession were substantially the same
as those of the predecessor; or

(ii) If all predecessors met the condi-
tions at the time of succession and the
registrant has continued to do so since
the succession.

(8) Electronic filings. In addition to
satisfying the foregoing conditions, a
registrant subject to the electronic fil-
ing requirements of Rule 101 of Regula-
tion S–T (§ 232.101 of this chapter) shall
have filed with the Commission:

(i) All required electronic filings, in-
cluding confirming electronic copies of
documents submitted in paper pursu-
ant to a temporary hardship exemption
as provided in Rule 201 of Regulation
S–T (§ 232.201 of this chapter); and
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(ii) All Financial Data Schedules re-
quired to be submitted pursuant to
Item 601(c) of Regulation S–K
(§ 229.601(c) of this chapter) and Item
601(c) of Regulation S–B (§ 228.601(c) of
this chapter).

(b) Transaction requirements. Security
offerings meeting any of the following
conditions and made by registrants
meeting the Registrant Requirements
above may be registered on this Form:

(1) Primary and secondary offerings by
certain registrants. Securities to be of-
fered for cash by or on behalf of a reg-
istrant, or outstanding securities to be
offered for cash for the account of any
person other than the registrant, in-
cluding securities acquired by standby
underwriters in connection with the
call or redemption by the registrant of
warrants or a class of convertible secu-
rities; provided that the aggregate mar-
ket value of the voting and non-voting
common equity held by non-affiliates
of the registrant is $75 million or more.

Instruction: The aggregate market value of
the registrant’s outstanding voting stock
shall be computed by use of the price at
which the stock was last sold, or the average
of the bid and asked prices of such stock, as
of a date within 60 days prior to the date of
filing. See the definition of affiliate in Secu-
rities Act Rule 405 (§ 230.405 of this chapter).

(2) Primary offerings of non-convertible
investment grade securities. Non-convert-
ible securities to be offered for cash by
or on behalf of a registrant, provided
such securities at the time of sale are
investment grade securities, as defined
below. A non-convertible security is an
investment grade security if, at the
time of sale, at least one nationally
recognized statistical rating organiza-
tion (as that term is used in Rule 15c3–
1(c)(2)(vi)(F) under the Securities Ex-
change Act of 1934 (§ 240.15c3–
1(c)(2)(vi)(F) of this chapter)) has rated
the security in one of its generic rating
categories which signifies investment
grade; typically, the four highest rat-
ing categories (within which there may
be sub-categories or gradations indi-
cating relative standing) signify in-
vestment grade.

(3) Transactions involving secondary of-
ferings. Outstanding securities to be of-
fered for the account of any person
other than the issuer, including securi-
ties acquired by standby underwriters

in connection with the call or redemp-
tion by the issuer of warrants or a class
of convertible securities, if securities
of the same class are listed and reg-
istered on a national securities ex-
change or are quoted on the automated
quotation system of a national securi-
ties association. In addition, Form S–3
may be used by affiliates to register se-
curities for resale pursuant to the con-
ditions specified in General Instruction
C to Form S–8 (§ 239.16b of this chap-
ter).

(4) Rights offerings, dividend or interest
reinvestment plans, and conversions, war-
rants and options. (i) Securities to be of-
fered:

(A) Upon the exercise of outstanding
rights granted by the issuer of the se-
curities to be offered, if such rights are
granted on a pro rata basis to all exist-
ing security holders of the class of se-
curities to which the rights attach;

(B) Under a dividend or interest rein-
vestment plan; or

(C) Upon the conversion of out-
standing convertible securities or the
exercise of outstanding warrants or op-
tions issued by the issuer of the securi-
ties to be offered, or an affiliate of that
issuer.

(ii) However, Form S–3 is available
for registering these securities only if
the issuer has sent, within the twelve
calendar months immediately before
the registration statement is filed, ma-
terial containing the information re-
quired by § 240.14a–3(b) of this chapter
under the Exchange Act to:

(A) All record holders of the rights;
(B) All participants in the plans; or
(C) All record holders of the convert-

ible securities, warrants or options, re-
spectively.

(iii) The issuer also must have pro-
vided, within the twelve calendar
months immediately before the Form
S–3 registration statement is filed, the
information required by Items 401, 402
and 403 of Regulation S–K (§§ 229.401
through 229.403 of this chapter) to:

(A) Holders of rights exercisable for
common stock;

(B) Holders of securities convertible
into common stock; and

(C) Participants in plans that may
invest in common stock, securities
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convertible into common stock, or war-
rants or options exercisable for com-
mon stock, respectively.

(5) Offerings of investment grade asset-
backed securities. Asset-backed securi-
ties to be offered for cash, provided the
securities are investment grade securi-
ties, as defined in paragraph (b)(2) of
this section (Primary offerings of non-
convertible investment grade securi-
ties). For purposes of this Form, the
term ‘‘asset-backed security’’ means a
security that is primarily serviced by
the cashflows of a discrete pool of re-
ceivables or other financial assets, ei-
ther fixed or revolving, that by their
terms convert into cash within a finite
time period plus any rights or other as-
sets designed to assure the servicing or
timely distribution of proceeds to the
security holders.

(c) Majority-owned subsidiaries. If a
registrant is a majority-owned sub-
sidiary, security offerings may be reg-
istered on this Form if:

(1) The registrant-subsidiary itself
meets the Registrant Requirements
and the applicable Transaction Re-
quirement;

(2) The parent of the registrant-sub-
sidiary meets the Registrant Require-
ments and the conditions of Trans-
action Requirement in paragraph (b)(2)
of this section (Primary offerings of
non-convertible investment grade secu-
rities) are met; or

(3) The parent of the registrant-sub-
sidiary meets the Registrant Require-
ments and the applicable Transaction
Requirement, and fully and uncondi-
tionally guarantees the payment obli-
gations on the securities being reg-
istered, and the securities being reg-
istered are non-convertible securities.
Note: In such an instance, the parent-
guarantor is the issuer of a separate se-
curity consisting of the guarantee
which must be concurrently registered
but may be registered on the same reg-
istration statement as are the guaran-
teed securities.

(d) Rights offerings by foreign private
issuers. A Foreign private issuer meet-
ing eligibility requirements in para-
graphs (a)(2), (a)(3) and (a)(4) of this
section may use Form S–3 to register
securities to be offered upon the exer-
cise of outstanding rights granted by

the issuer of the securities to be offered
if such rights are granted pro rata to
all existing security holders of the
class of securities to which the rights
attach. In complying with Item 11 of
this Form, the registrant shall describe
those material changes that have oc-
curred since the end of the latest fiscal
year for which certified financial state-
ments were included in the registrant’s
latest filing on Form 20–F (17 CFR
249.220f). In complying with Item 12 of
this Form, the registrant shall incor-
porate by reference its latest filing on
Form 20–F. The registrant also shall:

(1) Furnish with the prospectus (or
have furnished previously) to all its
shareholders resident in the United
States, including those holding under
American Depository Receipts or simi-
lar arrangements, a copy of its latest
annual report to security holders, if in
the English language. Such annual re-
ports or prospectus shall contain the
registrant’s undertaking to send
promptly to any such United States
holder, upon written request, a copy of
the registrant’s latest filing on Form
20–F; or

(2) Furnish with the prospectus a
copy of its latest filing on Form 20–F.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11453, Mar. 16, 1982, as amended at 56
FR 30055, July 1, 1991; 57 FR 48976, Oct. 29,
1992; 58 FR 14679, Mar. 18, 1993; 58 FR 16771,
Mar. 31, 1993; 62 FR 26388, May 14, 1997; 64 FR
11116, Mar. 8, 1999]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–3, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.
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§ 239.14 Form N–2 for closed end man-
agement investment companies reg-
istered on Form N–8A.

Form N–2 shall be used for registra-
tion under the Securities Act of 1933 of
securities of all closed end manage-
ment investment companies registered
under the Investment Company Act of
1940 on form N–8A (§ 274.10 of this chap-
ter). This form is also to be used for
the registration statement of such
companies pursuant to section 8(b) of
the Investment Company Act of 1940
(§ 274.11a–1 of this chapter). This form
is not applicable for small business in-
vestment companies which register
pursuant to §§ 239.24 and 274.5 of this
chapter.

[43 FR 39554, Sept. 5, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form N–2, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.15 Form N–1 for open-end man-
agement investment companies reg-
istered on Form N–8A.

Form N–1 shall be used for the reg-
istration under the Securities Act of
1933 of securities of all open-end man-
agement investment companies that
are separate accounts of insurance
companies as defined by section 2(a)(37)
of the Investment Company Act of 1940
registered under the Investment Com-
pany Act of 1940 on form N–8A (§ 274.10
of this chapter). This form is also to be
used for the registration statement of
such companies pursuant to section
8(b) of the Investment Company Act of
1940 (§ 274.11 of this chapter). This form
is not applicable for small business in-
vestment companies which register
pursuant to § 239.24 and § 274.5 of this
chapter.

(Sec. 19, Securities Act of 1933 (15 U.S.C. 77s;
secs. 8 and 38, Investment Company Act of
1940 (15 U.S.C. 80a–8 and 80a–37)))

[49 FR 32060, Aug. 10, 1984]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form N–1, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.15A Form N–1A, registration
statement of open-end management
investment companies.

Form N–1A shall be used for the reg-
istration under the Securities Act of
1933 of securities of open-end manage-
ment investment companies other than
separate accounts of insurance compa-
nies registered under the Investment
Company Act of 1940 (on form N–1)
(§ 270.11 of this chapter). This form is
also to be used for the registration
statement of such companies pursuant
to section 8(b) of the Investment Com-
pany Act of 1940 (§ 270.11A of this chap-
ter). This form is not applicable for
small business investment companies
which register pursuant to §§ 239.24 and
274.5 of this chapter.

[48 FR 37940, Aug. 22, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form N–1A, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.16 Form S–6, for unit investment
trusts registered on Form N–8B–2.

This form may be used for registra-
tion under the Securities Act of 1933 of
securities of any unit investment trust
registered under the Investment Com-
pany Act of 1940 on Form N–8B–2
(§ 274.12 of this chapter).

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–6, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.16b Form S–8, for registration
under the Securities Act of 1933 of
securities to be offered to employ-
ees pursuant to employee benefit
plans.

(a) Any registrant that, immediately
prior to the time of filing a registra-
tion statement on this form, is subject
to the requirement to file reports pur-
suant to sections 13 or 15(d) of the Se-
curities Exchange Act of 1934, and has
filed all reports and other materials re-
quired to be filed by such requirements
during the preceding 12 months (or for
such shorter period that the registrant
was required to file such reports and
materials), may use this form for reg-
istration under the Securities Act of
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1933 (the Act) of the following securi-
ties:

(1) Securities of the registrant to be
offered to its employees or employees
of its subsidiaries or parents under any
employee benefit plan. The form also is
available for the exercise of employee
benefit plan options by an employee’s
family member (as defined in General
Instruction A.1(a)(5) to Form S–8) who
has acquired the options from the em-
ployee through a gift or a domestic re-
lations order.

(2) Interests in the above plans, if
such interests constitute securities and
are required to be registered under the
Act. (See Release No. 33–6188 (February
1, 1980) and section 3(a)(2) of the Act.)

(b) Electronic filings. In addition to
satisfying the foregoing conditions, a
registrant subject to the electronic fil-
ing requirements of Rule 101 of Regula-
tion S–T (§ 232.101 of this chapter) shall
have filed with the Commission:

(1) All required electronic filings, in-
cluding confirming electronic copies of
documents submitted in paper pursu-
ant to a temporary hardship exemption
as provided in Rule 201 of Regulation
S–T (§ 232.201 of this chapter); and

(2) All Financial Data Schedules re-
quired to be submitted pursuant to
Item 601(c) of Regulation S–K
(§ 229.601(c) of this chapter) and Item
601(c) of Regulation S–B (§ 228.601(c) of
this chapter).

[55 FR 23925, June 13, 1990, as amended at 58
FR 14680, Mar. 18, 1993; 64 FR 11116, Mar. 8,
1999]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–8, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.17 [Reserved]

§ 239.17a Form N–3, registration state-
ment for separate accounts orga-
nized as management investment
companies.

Form N–3 shall be used for registra-
tion under the Securities Act of 1933 of
securities of separate accounts that
offer variable annuity contracts and
which register under the Investment
Company Act of 1940 as management
investment companies, and certain
other separate accounts. This form is
also to be used for the registration

statement of such separate accounts
pursuant to section 8(b) of the Invest-
ment Company Act of 1940 (§ 274.11b of
this chapter).

[50 FR 26160, June 25, 1985]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form N–3, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.17b Form N–4, registration state-
ment for separate accounts orga-
nized as unit investment trusts.

Form N–4 shall be used for registra-
tion under the Securities Act of 1933 of
securities of separate accounts that
offer variable annuity contracts and
which register under the Investment
Company Act of 1940 as unit invest-
ment trusts, and certain other separate
accounts. This form is also to be used
for the registration statement of such
separate accounts pursuant to section
8(b) of the Investment Company Act of
1940 (§ 274.11c of this chapter).

[50 FR 26160, June 25, 1985]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form N–4, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.18 Form S–11, for registration
under the Securities Act of 1933 of
securities of certain real estate
companies.

This form shall be used for registra-
tion under the Securities Act of 1933 of
(a) securities issued by real estate in-
vestment trusts, as defined in section
356 of the Internal Revenue Code, or (b)
securities issued by other issuers whose
business is primarily that of acquiring
and holding for investment real estate
or interests in real estate or interests
in other issuers whose business is pri-
marily that of acquiring and holding
real estate or interests in real estate
for investment. This form shall not be
used, however, by any issuer which is
an investment company registered or
required to register under the Invest-
ment Company Act of 1940.

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–11, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.
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§ 239.19 [Reserved]

§ 239.20 Form S–20, for standardized
options.

This form may be used to register
standardized options under the Securi-
ties Act of 1933 where the issuer under-
takes not to issue, clear, guarantee or
accept an option registered on Form S–
20 unless there is a definitive options
disclosure document meeting the re-
quirements of Rule 9b–1 of the Securi-
ties Exchange Act of 1934.

[47 FR 41955, Sept. 23, 1982]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–20, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.23 Form N–14, for the registra-
tion of securities issued in business
combination transactions by invest-
ment companies and business de-
velopment companies.

This form shall be used by a reg-
istered investment company or a busi-
ness development company as defined
by section 2(a)(48) of the Investment
Company Act of 1940 for registration
under the Securities Act of 1933 of se-
curities to be issued:

(a) In a transaction of the type speci-
fied in paragraph (a) of Rule 145
(§ 230.145 of this chapter);

(b) In a merger in which the applica-
ble state law would not require the so-
licitation of the votes or consents of all
the security holders of the company
being acquired;

(c) In an exchange offer for securities
of the issuer or another entity;

(d) In a public reoffering or resale of
any such securities acquired pursuant
to this registration statement;

(e) In more than one of the kinds of
transactions listed in paragraphs (a)
through (d) registered on one registra-
tion statement.

[50 FR 48383, Nov. 25, 1985]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form N–14, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.24 Form N–5, form for registra-
tion of small business investment
company under the Securities Act
of 1933 and the Investment Com-
pany Act of 1940.

This form shall be used for registra-
tion under the Securities Act of 1933 of
securities issued by any small business
investment company which is reg-
istered under the Investment Company
Act of 1940, and which is licensed under
the Small Business Investment Com-
pany Act of 1958 or which has received
the preliminary approval of the Small
Business Administration and has been
notified by the Administration that it
may submit a license application. This
form may also be used for the registra-
tion statement of such company pursu-
ant to section 8(b) of the Investment
Company Act of 1940. The initial reg-
istration of such company on this form
will be deemed to be filed under both
the Securities Act of 1933 and the In-
vestment Company Act of 1940 unless it
is indicated that the filing is made
only for the purpose of one of such
acts. (Same as § 274.5 of this chapter.)

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations Form N–5, see the List of CFR Sec-
tions Affected, which appears in the Finding
Aids section of the printed volume and on
GPO Access.

§ 239.25 Form S–4, for the registration
of securities issued in business com-
bination transactions.

This form may be used for registra-
tion under the Securities Act of 1933 of
securities to be issued (a) in a trans-
action of the type specified in para-
graph (a) of Rule 145 (§ 230.145 of this
chapter); (b) in a merger in which the
applicable state law would not require
the solicitation of the votes or con-
sents of all of the security holders of
the company being acquired; (c) in an
exchange offer for securities of the
issuer or another entity; (d) in a public
reoffering or resale of any such securi-
ties acquired pursuant to this registra-
tion statement; or (e) in more than one
of the kinds of transactions listed in
paragraphs (a) through (d) registered
on one registration statement.

[50 FR 19001, May 6, 1985]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–4, see the List of
CFR Sections Affected, which appears in the
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Finding Aids section of the printed volume
and on GPO Access.

§§ 239.26—239.30 [Reserved]

§ 239.31 Form F–1, registration state-
ment under the Securities Act of
1933 for securities of certain for-
eign private issuers.

(a) Form F–1 shall be used for reg-
istration under the Securities Act of
1933 (‘‘Securities Act’’) of securities of
all foreign private issuers, as defined in
rule 405 (§ 230.405 of this chapter) for
which no other form is authorized or
prescribed.

(b) If a registrant is a majority-
owned subsidiary, which does not itself
meet the conditions of these eligibility
requirements, it shall nevertheless be
deemed to have met such conditions if
its parent meets the conditions and if
the parent fully guarantees the securi-
ties being registered as to principal and
interest.

[47 FR 54771, Dec. 6, 1982, as amended at 56
FR 30055, 30056, July 1, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations Form F–1, see the List of CFR Sec-
tions Affected, which appears in the Finding
Aids section of the printed volume and on
GPO Access.

§ 239.32 Form F–2, for registration
under the Securities Act of 1933 for
securities of certain foreign private
issuers.

Any foreign private issuer, as defined
in Rule 405 (§ 230.405 of this chapter),
which meets the following conditions
may use this form for the registration
of securities under the Securities Act
of 1933 (Securities Act) which are offered
or to be offered in any transaction
other than an exchange offer for securi-
ties of another person:

(a) The registrant has a class of secu-
rities registered pursuant to section
12(b) of the Securities Exchange Act of
1934 (the ‘‘Exchange Act’’) or has a
class of equity securities registered
pursuant to section 12(g) of the Ex-
change Act or is required to file reports
pursuant to section 15(d) of the Ex-
change Act and has filed annual re-
ports on Form 20–F (§ 249.220f of this
chapter), on Form 10–K and Form 10–
KSB (§ 249.310 of this chapter) or, in the
case of registrants described in General
Instruction A. (2) of Form 40–F, on

Form 40–F (§ 249.240f of this chapter)
under the Exchange Act.

(b)(1) The Registrant (i) has been sub-
ject to the requirements of section 12
or 15(d) of the Exchange Act and has
filed all the information required to be
filed pursuant to Section 13, 14 or 15(d)
for a period of at least thirty-six cal-
endar months immediately preceding
the filing of the registration statement
on this form; (ii) has filed in a timely
manner all reports required to be filed
during the twelve calendar months and
any portion of a month immediately
preceding the filing of the registration
statement and, if the issuer has used
(during the twelve calendar months
and any portion of a month imme-
diately preceding the filing of the reg-
istration statement) Rule 12b–25(b)
(§ 240.12b–25(b) of this chapter) under
the Exchange Act with respect to a re-
port or portion of a report, that report
or portion thereof has actually been
filed within the time period prescribed
by the Rule.

(2) The provisions of paragraph
(b)(1)(i) of this section do not apply to
any registrant if:

(i) The aggregate market value
worldwide of the voting and non-voting
common equity of the registrant held
by non-affiliates is the equivalent of
$75 million or more, or if non-convert-
ible securities that are ‘‘investment
grade securities,’’ as defined in Instruc-
tions to paragraph (b) of this section,
are being registered; and

(ii) The registrant has filed at least
one Form 20–F (§ 249.220f of this chap-
ter), Form 40–F (§ 249.240f of this chap-
ter) or Form 10–K (§ 249.310 of this chap-
ter) that is the latest required to have
been filed.

Instructions to paragraph (b): 1. The aggregate
market value of the registrant’s outstanding
voting stock shall be computed by use of the
price at which the stock was last sold, or the
average of the bid and asked prices of such
stock in the principal market for such stock,
as of a date within 60 days prior to the date
of filing [See the definition of affiliate in Se-
curities Act Rule 405 (§ 230.405 of this chap-
ter)].

2. A non-convertible security is an invest-
ment grade security if, at the time of sale, at
least one nationally recognized statistical
rating organization (as that term is used in
§ 240.15c3–1(c)(2)(vi)(F) of this chapter) has
rated the security in one of its generic rating
categories that signifies investment grade;
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typically, the four highest rating categories
(within which there may be sub-categories or
gradations indicating relative standing) sig-
nify investment grade.

(c) Neither the registrant nor any of
its consolidated or unconsolidated sub-
sidiaries have, since the end of their
last fiscal year for which certified fi-
nancial statements of the registrant
and its consolidated subsidiaries were
included in a report filed pursuant to
section 13(a) or 15(d) of the Exchange
Act: (1) Failed to pay any dividend or
sinking fund installment on preferred
stock; or (2) defaulted (A) on any in-
stallment or installments on indebted-
ness for borrowed money, or (B) on any
rental on one or more long term leases,
which defaults in the aggregate are
material to the financial position of
the registrant and its consolidated and
unconsolidated subsidiaries, taken as a
whole.

(d) The financial statements included
in this registration statement comply
with Item 18 of Form 20–F (§ 249.220f of
this chapter); provided, however, that if
the securities being registered are non-
convertible securities that are ‘‘invest-
ment grade securities,’’ as defined in
Instructions to paragraph (b) of this
section, such financial statements
comply with either Item 17 or Item 18
of Form 20–F (§ 249.220f of this chapter).

(e) The provisions of paragraphs
(b)(1)(i) and (d) of this section do not
apply if the Registrant has filed at
least one Form 20–F, Form 40–F or
Form 10–K and Form 10–KSB that is
the latest required to have been filed
and if the only securities being reg-
istered are to be offered:

(1) Upon the exercise of outstanding
rights granted by the issuer of the se-
curities to be offered, if such rights are
granted pro rata to all existing
securityholders of the class of securi-
ties to which the rights attach;

(2) Pursuant to a dividend or interest
reinvestment plan; or

(3) Upon the conversion of out-
standing convertible securities or upon
the exercise of outstanding transfer-
able warrants issued by the issuer of
the securities to be offered, or by an af-
filiate of such issuer. The exemptions
in this paragraph (e) are unavailable if
securities are to be offered or sold in a

standby underwriting in the United
States or similar arrangement.

(f) If a registrant is a successor reg-
istrant it shall be deemed to have met
conditions, paragraphs (a), (b), (c), (d)
and (e) of this section if: (1) Its prede-
cessor and it, taken together, do so,
provided that the succession was pri-
marily for the purpose of changing the
state or other jurisdiction of incorpora-
tion of the predecessor of forming a
holding company and that the assets
and liabilities of the successor at the
time of succession were substantially
the same as those of the predecessor; or
(2) all predecessors met the conditions
at the time of succession and the reg-
istrant has continued to do so since the
succession.

(g) If a registrant is a majority-
owned subsidiary that does not meet
the conditions of these eligibility re-
quirements, it nevertheless shall be
deemed to have met such conditions if
its parent meets the conditions and if
the parent fully and unconditionally
guarantees the payment obligations on
the securities being registered, and the
securities being registered are non-con-
vertible securities.

NOTE: In such an instance the parent-guar-
antor is the issuer of a separate security con-
sisting of the guarantee which must be con-
currently registered but may be registered
on the same registration statement as are
the guaranteed securities. Both the parent-
guarantor and the subsidiary shall each dis-
close the information required by this Form
as if each were the only registrant except
that if the subsidiary will not be eligible to
file annual reports on Form 20–F or Form 40–
F after the effective date of the registration
statement, then it shall disclose the infor-
mation specified in Form S–2 (§ 239.12 of this
chapter). Rule 3–10 of Regulation S–X (§ 210.3–
10 of this chapter) specifies the financial
statements required.

(h) Electronic filings. In addition to
satisfying the foregoing conditions, a
registrant subject to the electronic fil-
ing requirements of Rule 101 of Regula-
tion S–T (§ 232.101 of this chapter) shall
have filed with the Commission all re-
quired electronic filings, including con-
firming electronic copies of documents
submitted in paper pursuant to a tem-
porary hardship exemption as provided

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00643 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



644

17 CFR Ch. II (4–1–01 Edition)§ 239.33

in Rule 201 of Regulation S–T (§ 232.201
of this chapter).

[47 FR 54773, Dec. 6, 1982, as amended at 56
FR 30055, 30056, July 1, 1991; 58 FR 14681, Mar.
18, 1993; 59 FR 21651, Apr. 26, 1994; 62 FR 26388,
May 14, 1997]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–2, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.33 Form F–3, for registration
under the Securities Act of 1933 of
securities of certain foreign private
issuers offered pursuant to certain
types of transactions.

This instruction sets forth registrant
requirements and transaction require-
ments for the use of Form F–3. Any for-
eign private issuer, as defined in Rule
405 (§ 230.405 of this chapter), which
meets the requirements of paragraph
(a) of this section (Registrant require-
ments) may use this Form for the reg-
istration of securities under the Secu-
rities Act of 1933 (the Securities Act)
which are offered in any transaction
specified in paragraph (b) of this sec-
tion (Transaction requirements), pro-
vided that the requirements applicable
to the specified transaction are met.
With respect to majority-owned sub-
sidiaries, see Instruction (a)(6) below.

(a) Registrant requirements. Except as
set forth in this paragraph (a), all reg-
istrants must meet the following con-
ditions in order to use this Form F–3
for registration under the Securities
Act of securities offered in the trans-
actions specified in paragraph (b) of
this section:

(1) The registrant has a class of secu-
rities registered pursuant to section
12(b) of the Securities Exchange Act of
1934 (‘‘Exchange Act’’) or has a class of
equity securities registered pursuant
to section 12(g) of the Exchange Act or
is required to file reports pursuant to
section 15(d) of the Exchange Act and
has filed at least one annual report on
Form 20–F (§ 249.220f of this chapter),
on Form 10–K (§ 249.310 of this chapter)
or, in the case of registrants described
in General Instruction A(2) of Form 40–
F, on Form 40–F (§ 249.240f of this chap-
ter) under the Exchange Act.

(2) The registrant:
(i) Has been subject to the require-

ments of section 12 or 15(d) of the Ex-

change Act and has filed all the mate-
rial required to be filed pursuant to
sections 13, 14 or 15(d) of the Exchange
Act for a period of at least twelve cal-
endar months immediately preceding
the filing of the registration statement
on this form; and

(ii) Has filed in a timely manner all
reports required to be filed during the
twelve calendar months and any por-
tion of a month immediately preceding
the filing of the registration statement
and, if the registrant has used (during
those twelve calendar months and that
portion of a month) § 240.12b–25(b) of
this chapter with respect to a report or
a portion of a report, that report or
portion thereof has actually been filed
within the time period prescribed by
§ 240.12b–25(b) of this Chapter.

(3) Neither the registrant nor any of
its consolidated or unconsolidated sub-
sidiaries have, since the end of their
last fiscal year for which certified fi-
nancial statements of the registrant
and its consolidated subsidiaries were
included in a report filed pursuant to
section 13(a) or 15(d) of the Exchange
Act: (i) Failed to pay any dividend or
sinking fund installment on preferred
stock; or (ii) defaulted (A) on any in-
stallment or installments on indebted-
ness for borrowed money, or (B) on any
rental on one or more long term leases,
which defaults in the aggregate are
material to the financial position of
the registrant and its consolidated and
unconsolidated subsidiaries, taken as a
whole.

(4) If the registrant is a successor
registrant, it shall be deemed to have
met conditions 1, 2, 3 and 4 above if: (i)
Its predecessor and it, taken together,
do so, provided that the succession was
primarily for the purpose of changing
the state or other jurisdiction of incor-
poration of the predecessor or forming
a holding company and that the assets
and liabilities of the successor at the
time of succession were substantially
the same as those of the predecessor; or
(ii) all predecessors met the conditions
at the time of succession and the reg-
istrant has continued to do so since the
succession.

(5) Majority-Owned Subsidiaries. If a
registrant is a majority-owned sub-
sidiary, security offerings may be reg-
istered on this form if:
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(i) The registrant-subsidiary itself
meets the Registrant Requirements
and the applicable Transaction Re-
quirement;

(ii) The parent of the registrant-sub-
sidiary meets the Registrant Require-
ments and the conditions of the Trans-
action Requirement set forth in para-
graph (b)(2) of this section (Offerings of
Certain Debt or Preferred Securities)
are met; or

(iii) The parent of the registrant-sub-
sidiary meets the Registrant Require-
ments and the applicable Transaction
Requirement and fully and uncondi-
tionally guarantees the payment obli-
gations on the securities being reg-
istered, and the securities being reg-
istered are non-convertible securities.

NOTE: In the situation described in para-
graph (a)(6)(iii) of this section, the parent-
guarantor is the issuer of a separate security
consisting of the guarantee which must be
concurrently registered but may be reg-
istered on the same registration statement
as are the guaranteed securities. Both the
parent-guarantor and the subsidiary shall
each disclose the information required by
this Form as if each were the only registrant
except that if the subsidiary will not be eli-
gible to file annual reports on Form 20–F or
Form 40–F after the effective date of the reg-
istration statement, then it shall disclose
the information specified in Form S–3
(§ 239.13 of this chapter). Rule 3–10 of Regula-
tion S–X (§ 210.3–10 of this chapter) specifies
the financial statements required.

(6) Electronic filings. In addition to
satisfying the foregoing conditions, a
registrant subject to the electronic fil-
ing requirements of Rule 101 of Regula-
tion S–T (§ 232.101 of this chapter) shall
have filed with the Commission all re-
quired electronic filings, including con-
firming electronic copies of documents
submitted in paper pursuant to a tem-
porary hardship exemption as provided
in Rule 201 of Regulation S–T (§ 232.201
of this chapter).

(b) Transaction requirements. Security
offerings meeting any of the following
conditions and made by registrants
meeting the Registrant Requirements
above may be registered on this Form:

(1) Primary offerings by certain reg-
istrants. Securities to be offered for
cash by or on behalf of a registrant,
provided that the aggregate market
value worldwide of the voting and non-
voting common equity held by non-af-
filiates of the registrant is the equiva-

lent of $75 million or more. In the case
of securities registered pursuant to
this paragraph, the financial state-
ments included in this registration
statement must comply with Item 18 of
Form 20–F (§ 249.220f of this chapter).

Instruction to Paragraph (b)(1): The aggregate
market value of the registrant’s outstanding
voting stock shall be computed by use of the
price at which the stock was last sold, or the
average of the bid and asked prices of such
stock, in the principal market for such stock
as of a date within 60 days prior to the date
of filing. See the definition of ‘‘affiliate’’ in
Securities Act Rule 405 (§ 230.405 of this chap-
ter).

(2) Primary offerings of non-convertible
investment grade securities. Non-convert-
ible securities to be offered for cash if
such securities are investment grade se-
curities. A non-convertible security is
an investment grade security if, at the
time of sale, at least one nationally
recognized statistical rating organiza-
tion (as that term is used in § 240.15c3–
1(c)(2)(vi)(F) of this chapter) has rated
the security in one of its generic rating
categories that signifies investment
grade; typically, the four highest rat-
ing categories (within which there may
be subcategories or gradations indi-
cating relative standing) signify in-
vestment grade. In the case of securi-
ties registered pursuant to this para-
graph, the financial statements in-
cluded in this registration statement
may comply with Item 17 or 18 of Form
20–F (§ 249.220f of this chapter).

(3) Transactions involving secondary of-
ferings. Outstanding securities to be of-
fered for the account of any person
other than the issuer, including securi-
ties acquired by standby underwriters
in connection with the call or redemp-
tion by the issuer of warrants or a class
of convertible securities. In the case of
such securities, the financial state-
ments included in this registration
statement may comply with Item 17 or
18 of Form 20–F (§ 249.220f of this chap-
ter). In addition, Form F–3 (§ 239.33)
may be used by affiliates to register se-
curities for resale pursuant to the con-
ditions specified in General Instruction
C to Form S–8 (§ 239.16b). In the case of
such securities, the financial state-
ments included in this registration
statement must comply with Item 18 of
Form 20–F (§ 249.220f of this chapter).
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(4) Rights offerings, dividend or interest
reinvestment plans, and conversions or
warrants. Securities to be offered:

(i) Upon the exercise of outstanding
rights granted by the issuer of the se-
curities to be offered, if such rights are
granted pro rata to all existing secu-
rity holders of the class of securities to
which the rights attach; or

(ii) Pursuant to a dividend or interest
reinvestment plan; or

(iii) Upon the conversion of out-
standing convertible securities or upon
the exercise of outstanding transfer-
able warrants issued by the issuer of
the securities to be offered, or by an af-
filiate of such issuer. In the case of se-
curities registered pursuant to this
paragraph, the financial statements in-
cluded in this registration statement
may comply with Item 17 or 18 of Form
20–F (§ 249.220f of this chapter). The reg-
istration of securities to be offered or
sold in a standby underwriting in the
United States or similar arrangement
is not permitted pursuant to this para-
graph. See paragraphs (b) (1), (2) and (3)
of this section.

[47 FR 54776, Dec. 6, 1982, as amended at 56
FR 30055, 30057, July 1, 1991; 58 FR 14681, Mar.
18, 1993; 59 FR 21652, Apr. 26, 1994; 62 FR 26388,
May 14, 1997]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–3, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.34 Form F–4, for registration of
securities of foreign private issuers
issued in certain business combina-
tion transactions.

This form may be used by any foreign
private issuer, as defined in rule 405
(§ 230.405 of this chapter), for registra-
tion under the Securities Act of 1933
(‘‘Securities Act’’) of securities to be
issued:

(a) In a transaction of the type speci-
fied in paragraph (a) of rule 145
(§ 230.145 of this chapter);

(b) In a merger in which the applica-
ble law would not require the solicita-
tion of the votes or consents of all of
the securityholders of the company
being acquired;

(c) In an exchange offer for securities
of the issuer or another entity;

(d) In a public reoffering or resale of
any such securities acquired pursuant
to this registration statement; or

(e) In more than one of the kinds of
transactions listed in paragraphs (a)
through (d) registered on one registra-
tion statement.

[56 FR 30058, July 1, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–4, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.35 [Reserved]

§ 239.36 Form F–6, for registration
under the Securities Act of 1933 of
depositary shares evidenced by
American Depositary Receipts.

Form F–6 may be used for the reg-
istration under the Securities Act of
1933 (the Securities Act) of Depositary
shares evidenced by American Deposi-
tary Receipts (ADRs) issued by a depos-
itary against the deposit of the securi-
ties of a foreign issuer (regardless of
the physical location of the certifi-
cates) if the following conditions are
met:

(a) The holder of the ADRs is entitled
to withdraw the deposited securities at
any time subject only to (1) temporary
delays caused by closing transfer books
of the depositary or the issuer of the
deposited securities or the deposit of
shares in connection with voting at a
shareholders’ meeting, or the payment
of dividends, (2) the payment of fees,
taxes, and similar charges, and (3) com-
pliance with any laws or governmental
regulations relating to ADRs or to the
withdrawal of deposited securities;

(b) The deposited securities are of-
fered or sold in transactions registered
under the Securities Act or in trans-
actions that would be exempt there-
from if made in the United States; and

(c) As of the filing date of this reg-
istration statement, the issuer of the
deposited securities is reporting pursu-
ant to the periodic reporting require-
ments of section 13(a) or 15(d) of the
Securities Exchange Act of 1934 or the
deposited securities are exempt there-
from by Rule 12g3–2(b) (§ 240.12g3–2(b) of
this chapter) unless the issuer of the
deposited securities concurrently files
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a registration statement on another
form for the deposited securities.

[48 FR 12348, Mar. 24, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting the General Instructions to
Form F–6, see the List of CFR Sections Af-
fected, which appears in the Finding Aids
section of the printed volume and on GPO
Access.

§ 239.37 Form F–7, for registration
under the Securities Act of 1933 of
securities of certain Canadian
issuers offered for cash upon the
exercise of rights granted to exist-
ing securityholders.

(a) Form F–7 may be used for the reg-
istration under the Securities Act of
1933 (the ‘‘Securities Act’’) of the reg-
istrant’s securities offered for cash
upon the exercise of rights to purchase
or subscribe for such securities that
are granted to its existing
securityholders in proportion to the
number of securities held by them as of
the record date for the rights offer.

(b) Form F–7 is available to any reg-
istrant that:

(1) Is incorporated or organized under
the laws of Canada or any Canadian
province or territory;

(2) Is a foreign private issuer; and
(3) Has had a class of its securities

listed on The Montreal Exchange, The
Toronto Stock Exchange or the Senior
Board of the Vancouver Stock Ex-
change for the 12 calendar months im-
mediately preceding the filing of this
Form, has been subject to the contin-
uous disclosure requirements of any se-
curities commission or equivalent reg-
ulatory authority in Canada for a pe-
riod of at least 36 calendar months im-
mediately preceding the filing of this
Form, and is currently in compliance
with obligations arising from such list-
ing and reporting.

Instruction: For purposes of this Form, ‘‘for-
eign private issuer’’ shall be construed in ac-
cordance with Rule 405 under the Securities
Act.

(c) If the registrant is a successor
registrant subsisting after a statutory
amalgamation, merger, arrangement
or other reorganization requiring the
vote of shareholders of the partici-
pating companies (a ‘‘business com-
bination’’), the registrant shall be
deemed to meet the 36-month reporting

requirement and the 12-month listing
requirement of paragraph (b)(3) of this
section if:

(1) The time the successor registrant
has been subject to the continuous dis-
closure requirements of any securities
commission or equivalent regulatory
authority in Canada, when added sepa-
rately to the time each predecessor had
been subject to such requirements at
the time of the business combination,
in each case equals at least 36 calendar
months, provided, however, that any
predecessor need not be considered for
purposes of the reporting history cal-
culation if the reporting histories of
predecessors whose assets and gross
revenues, respectively, would con-
tribute at least 80 percent of the total
assets and gross revenues from con-
tinuing operations of the successor reg-
istrant, as measured based on pro
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior
to the business combination, when
combined with the reporting history of
the successor registrant in each case
satisfy such 36-month reporting re-
quirement;

(2) The time the successor registrant
has been subject to the listing require-
ments of the specified exchanges, when
added separately to the time each pred-
ecessor had been subject to such re-
quirements at the time of the business
combination, in each case equals at
least 12 calendar months, provided,
however, that any predecessor need not
be considered for purposes of the list-
ing history calculation if the listing
histories of predecessors whose assets
and gross revenues, respectively, would
contribute at least 80 percent of the
total assets and gross revenues from
continuing operations of the successor
registrant, as measured based on pro
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior
to the business combination, when
combined with the listing history of
the successor registrant in each case
satisfy such 12-month listing require-
ment; and

(3) The successor registrant has been
subject to such continuous disclosure
requirements and listing requirements
since the business combination, and is
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currently in compliance with its obli-
gations thereunder.

(d) The rights in connection with the
transaction granted to securityholders
that are U.S. holders shall be granted
upon terms and conditions not less fa-
vorable than those extended to any
other holder of the same class of secu-
rities. The securities offered or sold
upon exercise of rights granted to U.S.
holders may not be registered on this
Form if such rights are transferable
other than in accordance with Regula-
tion S under the Securities Act.

Instruction: For purposes of this Form, the
term ‘‘U.S. holder’’ shall mean any person
whose address appears on the records of the
registrant, any voting trustee, any deposi-
tary, any share transfer agent or any person
acting on behalf of the registrant as being lo-
cated in the United States.

(e) This Form shall not be used if the
registrant is an investment company
registered or required to be registered
under the Investment Company Act of
1940.

(f) Any non-U.S. person acting as
trustee with respect to the securities
being registered shall file a Form F–X
(§ 239.42 of this chapter) with the Com-
mission at the time of filing this Form.

[56 FR 30060, July 1, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–7, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.38 Form F–8, for registration
under the Securities Act of 1933 of
securities of certain Canadian
issuers to be issued in exchange of-
fers or a business combination.

(a) Form F–8 may be used for reg-
istration under the Securities Act of
1933 (‘‘Securities Act’’) of securities to
be issued in an exchange offer or in
connection with a statutory amal-
gamation, merger, arrangement or
other reorganization requiring the vote
of shareholders of the participating
companies (a ‘‘business combination’’).
Securities may be registered on this
Form whether they constitute the sole
consideration for such exchange offer
or business combination, or are offered
in conjunction with cash.

(b) This Form shall not be used for
registration of securities if no takeover

bid circular or issuer bid circular (in
the case of an exchange offer) or infor-
mation circular (in the case of a busi-
ness combination) is prepared pursuant
to the requirements of any Canadian
jurisdiction due to the availability of
an exemption from such requirements.

(c) This Form may not be used for
registration of derivative securities ex-
cept:

(1) Warrants, options and rights, pro-
vided that such securities and the un-
derlying securities to which they relate
are issued by the registrant, its parent
or an affiliate of either; and

(2) Convertible securities, provided
that such securities are convertible
only into securities of the registrant,
its parent or an affiliate of either.

Instruction: For purposes of this Form, an
‘‘affiliate’’ of a person is anyone who bene-
ficially owns, directly or indirectly, or exer-
cises control or direction over, more than 10
percent of the outstanding equity shares of
such person. The determination of a person’s
affiliates shall be made as of the end of such
person’s most recently completed fiscal year.

(d) In the case of an exchange offer,
Form F–8 is available to any registrant
that:

(1) Is incorporated or organized under
the laws of Canada, or any Canadian
province or territory;

(2) Is a foreign private issuer;
(3) Has had a class of its securities

listed on The Montreal Exchange, The
Toronto Stock Exchange or the Senior
Board of the Vancouver Stock Ex-
change for the 12 calendar months im-
mediately preceding the filing of this
Form, has been subject to the contin-
uous disclosure requirements of any se-
curities commission or equivalent reg-
ulatory authority in Canada for a pe-
riod of at least 36 calendar months im-
mediately preceding the filing of this
Form, and is currently in compliance
with obligations arising from such list-
ing and reporting; and

(4) Has an aggregate market value of
the public float of its outstanding eq-
uity shares of (CN) $75 million or more;
provided, however, that such public
float requirement need not be satisfied
if the issuer of the securities to be ex-
changed is also the registrant on this
Form.

Instructions: 1. For purposes of this Form,
‘‘foreign private issuer’’ shall be construed in
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accordance with rule 405 under the Securities
Act.

2. For purposes of this Form, ‘‘equity
shares’’ shall mean common shares, non-vot-
ing equity shares and subordinate or re-
stricted voting equity shares, but shall not
include preferred shares.

3. For purposes of this Form, the ‘‘public
float’’ of specified securities shall mean only
such securities held by persons other than
affiliates of the issuer.

4. For purposes of this Form, the market
value of the public float of outstanding eq-
uity shares shall be computed by use of the
price at which such shares were last sold, or
the average of the bid and asked prices of
such shares, in the principal market for such
shares as of a date within 60 days prior to the
date of filing. If there is no market for any
of such securities, the book value of such se-
curities computed as of the latest prac-
ticable date prior to the filing of this Form
shall be used for purposes of calculating the
market value, unless the issuer of such secu-
rities is in bankruptcy or receivership or has
an accumulated capital deficit, in which case
one-third of the principal amount, par value
or stated value of such securities shall be
used.

(e) In the case of an exchange offer,
the securities to be registered on this
Form shall be offered to U. S. holders
upon terms and conditions not less fa-
vorable than those offered to any other
holder of the same class of the securi-
ties to be exchanged (the ‘‘subject secu-
rities’’) for the securities of the reg-
istrant.

(f) In the case of an exchange offer, if
the registrant is a successor registrant
subsisting after a business combina-
tion, the registrant shall be deemed to
meet the 36-month reporting require-
ment and the 12-month listing require-
ment of paragraph (d)(3) of this section
if:

(1) The time the successor registrant
has been subject to the continuous dis-
closure requirements of any securities
commission or equivalent regulatory
authority in Canada, when added sepa-
rately to the time each predecessor had
been subject to such requirements at
the time of the business combination,
in each case equals at least 36 calendar
months, provided, however, that any
predecessor need not be considered for
purposes of the reporting history cal-
culation if the reporting histories of
predecessors whose assets and gross
revenues, respectively, would con-
tribute at least 80 percent of the total

assets and gross revenues from con-
tinuing operations of the successor reg-
istrant, as measured based on pro
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior
to the business combination, when
combined with the reporting history of
the successor registrant in each case
satisfy such 36-month reporting re-
quirement;

(2) The time the successor registrant
has been subject to the listing require-
ments of the specified exchanges, when
added separately to the time each pred-
ecessor had been subject to such re-
quirements at the time of the business
combination, in each case equals at
least 12 calendar months, provided,
however, that any predecessor need not
be considered for purposes of the list-
ing history calculation if the listing
histories of predecessors whose assets
and gross revenues, respectively, would
contribute at least 80 percent of the
total assets and gross revenues from
continuing operations of the successor
registrant, as measured based on pro
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior
to the business combination, when
combined with the listing history of
the successor registrant in each case
satisfy such 12-month listing require-
ment; and

(3) The successor registrant has been
subject to such continuous disclosure
requirements and listing requirements
since the business combination, and is
currently in compliance with its obli-
gations thereunder.

(g) In the case of an exchange offer,
the issuer of the subject securities
shall be incorporated or organized
under the laws of Canada or any Cana-
dian province or territory and be a for-
eign private issuer, and less than 25
percent of the class of subject securi-
ties outstanding shall be held by U. S.
holders.

Instructions: 1. For purposes of exchange of-
fers, the term ‘‘U. S. holder’’ shall mean any
person whose address appears on the records
of the issuer of the subject securities, any
voting trustee, any depositary, any share
transfer agent or any person acting in a
similar capacity on behalf of the issuer of
the subject securities as being located in the
United States.
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2. With respect to any tender offer, includ-
ing any exchange offer, otherwise eligible to
proceed in accordance with rule 14d–1(b)
under the Securities Exchange Act of 1934
(the ‘‘Exchange Act’’), the issuer of the sub-
ject securities will be presumed to be a for-
eign private issuer and U. S. holders will be
presumed to hold less than 25 percent of such
outstanding securities, unless (a) the aggre-
gate trading volume of that class on national
securities exchanges in the United States
and on NASDAQ exceeded its aggregate trad-
ing volume on securities exchanges in Can-
ada and on the Canadian Dealing Network,
Inc. (‘‘CDN’’) over the 12 calendar month pe-
riod prior to commencement of this offer, or
if commenced in response to a prior offer,
over the 12 calendar month period prior to
commencement of the initial offer (based on
volume figures published by such exchanges
and NASDAQ and CDN) ; (b) the most recent
annual report or annual information form
filed or submitted by the issuer with securi-
ties regulators of Ontario, Quebec, British
Columbia or Alberta (or, if the issuer of the
subject securities is not a reporting issuer in
any of such provinces, with any other Cana-
dian securities regulator) or with the Com-
mission indicates that U. S. holders hold 25
percent or more of the outstanding subject
class of securities; or (c) the offeror has ac-
tual knowledge that the level of U. S. owner-
ship equals or exceeds 25 percent of such se-
curities.

3. For purposes of this Form, if this Form
is filed during the pendency of one or more
ongoing cash tender or exchange offers for
securities of the class subject to the offer
that was commenced or was eligible to be
commenced on Schedule 13E–4F, Schedule
14D–1F, and/or Form F–8 or Form F–80, the
date for calculation of U.S. ownership shall
be the same as that date used by the initial
bidder or issuer.

4. For purposes of this Form, the class of
subject securities shall not include any secu-
rities that may be converted into or are ex-
changeable for the subject securities.

5. For purposes of exchange offers, the cal-
culation of U. S. holders shall be made as of
the end of the subject issuer’s last quarter
or, if such quarter terminated within 60 days
of the filing date, as of the end of such
issuer’s preceding quarter.

(h) In the case of a business combina-
tion, Form F–8 is available if:

(1) Each company participating in
the business combination, including
the successor registrant, is incor-
porated or organized under the laws of
Canada or any Canadian province or
territory and is a foreign private
issuer;

(2) Each company participating in
the business combination other than

the successor registrant has had a class
of its securities listed on The Montreal
Exchange, The Toronto Stock Ex-
change or the Senior Board of the Van-
couver Stock Exchange for the 12 cal-
endar months immediately preceding
the filing of this Form, has been sub-
ject to the continuous disclosure re-
quirements of any securities commis-
sion or equivalent regulatory authority
in Canada for a period of at least 36 cal-
endar months immediately preceding
the filing of this Form, and is cur-
rently in compliance with obligations
arising from such listing and reporting;
provided, however, that any such par-
ticipating company shall not be re-
quired to meet such 36-month reporting
requirement or 12-month listing re-
quirement if other participating com-
panies whose assets and gross revenues,
respectively, would contribute at least
80 percent of the total assets and gross
revenues from continuing operations of
the successor registrant, as measured
based on pro forma combination of the
participating companies’ most recently
completed fiscal years, each meet such
reporting and listing requirements; and

(3) The aggregate market value of the
public float of the outstanding equity
shares of each company participating
in the business combination other than
the successor registrant is (CN) $75 mil-
lion or more; provided, however, that
any such participating company shall
not be required to meet such public
float requirement if other partici-
pating companies whose assets and
gross revenues, respectively, would
contribute at least 80 percent of the
total assets and gross revenues from
continuing operations of the successor
registrant, as measured based on pro
forma combination of the participating
companies’ most recently completed
fiscal years, each meet such public
float requirement; and, provided fur-
ther, that such public float requirement
shall be deemed satisfied in the case of
a participating company whose equity
shares were the subject of an exchange
offer that was registered or would have
been eligible for registration on Form
F–8, Form F–9, Form F–10 or Form F–
80, or a tender offer in connection with
which Schedule 13E–4F or 14D–1F was
filed or could have been filed, that ter-
minated within the last twelve months,
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if the participating company would
have satisfied such public float require-
ment immediately prior to commence-
ment of such exchange or tender offer.

(i) In the case of a business combina-
tion, less than 25 percent of the class of
securities to be offered by the suc-
cessor registrant shall be held by U.S.
holders as if measured immediately
after completion of the business com-
bination.

Instructions: 1. For purposes of business com-
binations, the term ‘‘U.S. holder’’ shall mean
any person whose address appears on the
records of a participating company, any vot-
ing trustee, any depositary, any share trans-
fer agent or any person acting in a similar
capacity on behalf of a participating com-
pany as being located in the United States.

2. For purposes of business combinations,
the calculation of U.S. holders shall be made
by a participant as of the end of such partici-
pant’s last quarter or, if such quarter termi-
nated within 60 days of the filing date, as of
the end of such participant’s preceding quar-
ter.

(j) In the case of a business combina-
tion, the securities to be registered on
this Form shall be offered to U.S. hold-
ers upon terms and conditions not less
favorable than those offered to any
other holder of the same class of such
securities of the participating com-
pany.

(k) This Form shall not be used if the
registrant or, in the case of an ex-
change offer, the issuer of the subject
securities, is an investment company
registered or required to be registered
under the Investment Company Act of
1940.

(l) Registrants and any non-U.S. per-
son acting as trustee with respect to
the securities being registered shall
each file a Form F–X (§ 239.42 of this
chapter) with the Commission at the
time of filing this Form.

[56 FR 30061, July 1, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–8, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.39 Form F–9, for registration
under the Securities Act of 1933 of
certain investment grade debt or
investment grade preferred securi-
ties of certain Canadian issuers.

(a) Form F–9 may be used for the reg-
istration under the Securities Act of
1933 (the ‘‘Securities Act’’) of invest-
ment grade debt or investment grade
preferred securities that are:

(1) Offered for cash or in connection
with an exchange offer; and

(2) Either non-convertible or not con-
vertible for a period of at least one
year from the date of issuance and, ex-
cept as noted in paragraph (e) of this
section, are thereafter only convertible
into a security of another class of the
issuer.

Instruction: Securities shall be ‘‘investment
grade’’ if, at the time of sale, at least one na-
tionally recognized statistical rating organi-
zation (as that term is used in relation to
Rule 15c3–1(c)(2)(vi)(F) under the Securities
Exchange Act of 1934 (the ‘‘Exchange Act’’)
(§ 240.15c3–1(c)(2)(vi)(F) of this chapter)) or at
least one Approved Rating Organization (as
defined in National Policy Statement No. 45
of the Canadian Securities Administrators,
as the same may be amended from time to
time) has rated the security in one of its ge-
neric rating categories that signifies invest-
ment grade; typically the four highest rating
categories (within which there may be sub-
categories or gradations indicating relative
standing) signify investment grade.

(b) Form F–9 is available to any reg-
istrant that:

(1) Is incorporated or organized under
the laws of Canada or any Canadian
province or territory;

(2) Is a foreign private issuer or a
crown corporation;

(3) Has been subject to the contin-
uous disclosure requirements of any se-
curities commission or equivalent reg-
ulatory authority in Canada for a pe-
riod of at least 12 calendar months im-
mediately preceding the filing of this
Form, and is currently in compliance
with such obligations; and

(4) Has an aggregate market value of
the public float of its outstanding eq-
uity shares of $75 million or more; pro-
vided, however, that the requirement
set forth in this paragraph (b)(4) shall
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not apply if the securities being reg-
istered on this Form are not convert-
ible into another security.

Instructions: 1. For purposes of this Form,
‘‘foreign private issuer’’ shall be construed in
accordance with rule 405 under the Securities
Act.

2. For purposes of this Form, the term
‘‘crown corporation’’ shall mean a corpora-
tion all of whose common shares or com-
parable equity is owned directly or indi-
rectly by the Government of Canada or a
Province or Territory of Canada.

3. For purposes of this Form, the ‘‘public
float’’ of specified securities shall mean only
such securities held by persons other than
affiliates of the issuer.

4. For purposes of this Form, an ‘‘affiliate’’
of a person is anyone who beneficially owns,
directly or indirectly, or exercises control or
direction over, more than 10 percent of the
outstanding equity shares of such person.
The determination of a person’s affiliates
shall be made as of the end of such person’s
most recently completed fiscal year.

5. For purposes of this Form, ‘‘equity
shares’’ shall mean common shares, non-vot-
ing equity shares and subordinate or re-
stricted voting equity shares, but shall not
include preferred shares.

6. For purposes of this Form, the market
value of outstanding equity shares (whether
or not held by affiliates) shall be computed
by use of the price at which such shares were
last sold, or the average of the bid and asked
prices of such shares, in the principal market
for such shares as of a date within 60 days
prior to the date of filing. If there is no mar-
ket for any of such securities, the book value
of such securities computed as of the latest
practicable date prior to the filing of this
Form shall be used for purposes of calcu-
lating the market value, unless the issuer of
such securities is in bankruptcy or receiver-
ship or has an accumulated capital deficit, in
which case one-third of the principal
amount, par value or stated value of such se-
curities shall be used.

(c) In the case of an exchange offer,
the securities to be registered on this
Form shall be offered to U.S. holders
upon terms and conditions not less fa-
vorable than those offered to any other
holder of the same class of the securi-
ties to be exchanged (the ‘‘subject secu-
rities’’) for the securities of the reg-
istrant.

(d) In the case of an exchange offer,
the issuer of the subject securities
shall be incorporated or organized
under the laws of Canada or any Cana-
dian province or territory and be a for-

eign private issuer or a crown corpora-
tion.

Instructions: 1. For purposes of this Form, the
term ‘‘U.S. holder’’ shall mean any person
whose address appears on the records of the
issuer of the subject securities, any voting
trustee, any depositary, any share transfer
agent or any person acting in a similar ca-
pacity on behalf of the issuer of the subject
securities as being located in the United
States.

2. For purposes of this Form, the class of
subject securities shall not include any secu-
rities that may be converted into or are ex-
changeable for the subject securities.

(e) If the registrant is a majority-
owned subsidiary offering debt securi-
ties or preferred securities, it shall be
deemed to meet the requirements of
paragraphs (b)(3) and (b)(4) of this sec-
tion if the parent of the registrant-sub-
sidiary meets the requirements of para-
graph (b) of this section, as applicable,
and fully and unconditionally guaran-
tees the securities being registered as
to principal and interest (if debt secu-
rities) or as to liquidation preference,
redemption price and dividends (if pre-
ferred securities); provided, however,
that the securities of the subsidiary
are only convertible or exchangeable, if
at all, for the securities of the parent.

(f) If the registrant is a successor reg-
istrant subsisting after a statutory
amalgamation, merger, arrangement
or other reorganization requiring the
vote of shareholders of the partici-
pating companies (a ‘‘business com-
bination’’), the registrant shall be
deemed to meet the 12-month reporting
requirement of paragraph (b)(3) of this
section if:

(1) The time the successor registrant
has been subject to the continuous dis-
closure requirements of any securities
commission or equivalent regulatory
authority in Canada, when added sepa-
rately to the time each predecessor had
been subject to such requirements at
the time of the business combination,
in each case equals at least 12 calendar
months, provided, however, that any
predecessor need not be considered for
purposes of the reporting history cal-
culation if the reporting histories of
predecessors whose assets and gross
revenues, respectively, would con-
tribute at least 80 percent of the total
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assets and gross revenues from con-
tinuing operations of the successor reg-
istrant, as measured based on pro
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior
to the business combination, when
combined with the reporting history of
the successor registrant in each case
satisfy such 12-month reporting re-
quirement; and

(2) The successor registrant has been
subject to such continuous disclosure
requirements since the business com-
bination, and is currently in compli-
ance with its obligations thereunder.

(g) This Form shall not be used for
registration of securities if no takeover
bid circular or issuer bid circular (in
the case of an exchange offer) or pro-
spectus (in all other cases) is prepared
pursuant to the requirements of any
Canadian jurisdiction due to the avail-
ability of an exemption from such re-
quirements.

(h) This Form shall not be used if the
registrant or, in the case of an ex-
change offer, the issuer of the subject
securities is an investment company
registered or required to be registered
under the Investment Company Act of
1940.

(i) Registrants and any non-U.S. per-
son acting as trustee with respect to
the securities being registered shall
each file a Form F–X (§ 239.42 of this
chapter) with the Commission at the
time of filing this Form.

[56 FR 30063, July 1, 1991, as amended at 58
FR 62030, Nov. 23, 1993; 59 FR 243, Jan. 4, 1994]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–9, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.40 Form F–10, for registration
under the Securities Act of 1933 of
securities of certain Canadian
issuers.

(a) Form F–10 may be used for the
registration of securities under the Se-
curities Act of 1933 (the ‘‘Securities
Act’’), including securities to be issued
in an exchange offer or in connection
with a statutory amalgamation, merg-
er, arrangement or other reorganiza-
tion requiring the vote of shareholders

of the participating companies (a
‘‘business combination’’).

(b) This Form may not be used for
registration of derivative securities ex-
cept:

(1) Warrants, options and rights, pro-
vided that such securities and the un-
derlying securities to which they relate
are issued by the registrant, its parent
or an affiliate of either; and

(2) Convertible securities, provided
that such securities are convertible
only into securities of the registrant,
its parent or an affiliate of either.

Instruction: For purposes of this Form, an
‘‘affiliate’’ of a person is anyone who bene-
ficially owns, directly or indirectly, or exer-
cises control or direction over, more than 10
percent of the outstanding equity shares of
such person. The determination of a person’s
affiliates shall be made as of the end of such
person’s most recently completed fiscal year.

(c) Form F–10 is available to any reg-
istrant that:

(1) Is incorporated or organized under
the laws of Canada or any Canadian
province or territory;

(2) Is a foreign private issuer;
(3) Has been subject to the contin-

uous disclosure requirements of any se-
curities commission or equivalent reg-
ulatory authority in Canada for a pe-
riod of at least 12 calendar months im-
mediately preceding the filing of this
Form, and is currently in compliance
with such obligations, provided, how-
ever, that in the case of a business com-
bination, each participating company
other than the successor registrant
must meet such 12-month reporting ob-
ligation, except that any such partici-
pating company shall not be required
to meet such reporting requirement if
other participating companies whose
assets and gross revenues, respectively,
would contribute at least 80 percent of
the total assets and gross revenues
from continuing operations of the suc-
cessor registrant, as measured based on
pro forma combination of the partici-
pating companies’ most recently com-
pleted fiscal years, each meet such re-
porting requirement; and

(4) Has an aggregate market value of
the public float of its outstanding eq-
uity shares of $75 million or more; pro-
vided, however, that in the case of a
business combination, the aggregate
market value of the public float of the
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outstanding equity shares of each par-
ticipating company other than the suc-
cessor registrant is $75 million or more,
except that any such participating
company shall not be required to meet
such public float requirement if other
participating companies whose assets
and gross revenues, respectively, would
contribute at least 80 percent of the
total assets and gross revenues from
continuing operations of the successor
registrant, as measured based on pro
forma combination of the participating
companies’ most recently completed
fiscal years, each meet such public
float requirement; and provided, fur-
ther, that in the case of a business com-
bination, such public float requirement
shall be deemed satisfied in the case of
a participating company whose equity
shares were the subject of an exchange
offer that was registered or would have
been eligible for registration on Form
F–8, Form F–9, Form F–10 or Form F–
80 (§§ 239.38, 239.39, 239.40 or 239.41) or a
tender offer in connection with which
Schedule 13E–4F or 14D–1F (§§ 240.13e–
102 or 240.14d–102 of this chapter) was
filed or could have been filed, that ter-
minated within the last twelve months,
if the participating company would
have satisfied such public float require-
ment immediately prior to commence-
ment of such exchange or tender offer.

Instructions: 1. For purposes of this Form,
‘‘foreign private issuer’’ shall be construed in
accordance with rule 405 under the Securities
Act.

2. For purposes of this Form, the ‘‘public
float’’ of specified securities shall mean only
such securities held by persons other than
affiliates of the issuer.

3. For purposes of this Form, ‘‘equity
shares’’ shall mean common shares, non-vot-
ing equity shares and subordinate or re-
stricted voting equity shares, but shall not
include preferred shares.

4. For purposes of this Form, the market
value of outstanding equity shares (whether
or not held by affiliates) shall be computed
by use of the price at which such shares were
last sold, or the average of the bid and asked
prices of such shares, in the principal market
for such shares as of a date within 60 days
prior to the date of filing. If there is no mar-
ket for any of such securities, the book value
of such securities computed as of the latest
practicable date prior to the filing of this
Form shall be used for purposes of calcu-
lating the market value, unless the issuer of
such securities is in bankruptcy or receiver-
ship or has an accumulated capital deficit, in

which case one-third of the principal
amount, par value or stated value of such se-
curities shall be used.

(d) In the case of an exchange offer,
the issuer of the securities to be ex-
changed (the ‘‘subject securities’’) for
securities of the registrant shall be in-
corporated or organized under the laws
of Canada or any Canadian province or
territory and be a foreign private
issuer.

(e) In the case of a business combina-
tion, each participating company shall
be incorporated or organized under the
laws of Canada or any Canadian prov-
ince or territory and be a foreign pri-
vate issuer.

(f) In the case of an exchange offer,
the securities to be registered on this
Form shall be offered to U.S. holders
upon terms and conditions not less fa-
vorable than those offered to any other
holder of the same class of the subject
securities.

(g) In the case of a business combina-
tion, the securities to be registered on
this Form shall be offered to U.S. hold-
ers upon terms and conditions not less
favorable than those offered to any
other holder of the same class of such
securities of the participating com-
pany.

Instructions: 1. For purposes of exchange of-
fers, the term ‘‘U.S. holder’’ shall mean any
person whose address appears on the records
of the issuer of the subject securities, any
voting trustee, any depositary, any share
transfer agent or any person acting in a
similar capacity on behalf of the issuer of
the subject securities as being located in the
United States.

2. For purposes of business combinations,
the term ‘‘U.S. holder’’ shall mean any per-
son whose address appears on the records of
a participating company, any voting trustee,
any depositary, any share transfer agent or
any person acting in a similar capacity on
behalf of a participating company as being
located in the United States.

3. For purposes of this Form, the class of
subject securities shall not include any secu-
rities that may be converted into or are ex-
changeable for the subject securities.

(h) With respect to registration of
debt securities or preferred securities
on this Form, if the registrant is a ma-
jority-owned subsidiary, it shall be
deemed to meet the requirements of
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paragraphs (c)(3) and (c)(4) of this sec-
tion if the parent of the registrant-sub-
sidiary meets the requirements of para-
graph (c) of this section and fully and
unconditionally guarantees the securi-
ties being registered as to principal and
interest (if debt securities) or as to liq-
uidation preference, redemption price
and dividends (if preferred shares); pro-
vided, however, that the securities of
the subsidiary are only convertible or
exchangeable, if at all, for the securi-
ties of the parent.

(i) If the registrant is a successor reg-
istrant subsisting after a business com-
bination, it shall be deemed to meet
the 12-month reporting requirement of
paragraph (c)(3) of this section if:

(1) The time the successor registrant
has been subject to the continuous dis-
closure requirements of any securities
commission or equivalent regulatory
authority in Canada, when added sepa-
rately to the time each predecessor had
been subject to such requirements at
the time of the business combination,
in each case equals at least 12 calendar
months, provided, however, that any
predecessor need not be considered for
purposes of the reporting history cal-
culation if the reporting histories of
predecessors whose assets and gross
revenues, respectively, would con-
tribute at least 80 percent of the total
assets and gross revenues from con-
tinuing operations of the successor reg-
istrant, as measured based on pro
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior
to the business combination, when
combined with the reporting history of
the successor registrant in each case
satisfy such 12-month reporting re-
quirement; and

(2) The successor registrant has been
subject to such continuous disclosure
requirements since the business com-
bination, and is currently in compli-
ance with its obligations thereunder.

(j) This Form shall not be used for
registration of securities if no takeover
bid circular or issuer bid circular (in
the case of an exchange offer) or infor-
mation circular (in the case of a busi-
ness combination) or prospectus (in all
other cases) is prepared pursuant to
the requirements of any Canadian ju-

risdiction due to the availability of an
exemption from such requirements.

(k) This Form shall not be used if the
registrant or, in the case of an ex-
change offer, the issuer of the subject
securities is an investment company
registered or required to be registered
under the Investment Company Act of
1940.

(l) Registrants and any non-U.S. per-
son acting as trustee with respect to
the securities being registered shall
each file a Form F–X (§ 239.42 of this
chapter) with the Commission at the
time of filing this Form.

[56 FR 30064, July 1, 1991, as amended at 58
FR 62030, Nov. 23, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–10, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.41 Form F–80, for registration
under the Securities Act of 1933 of
securities of certain Canadian
issuers to be issued in exchange of-
fers or a business combination.

(a) Form F–80 may be used for reg-
istration under the Securities Act of
1933 (‘‘Securities Act’’) of securities to
be issued in an exchange offer or in
connection with a statutory amal-
gamation, merger, arrangement or
other reorganization requiring the vote
of shareholders of the participating
companies (a ‘‘business combination’’).
Securities may be registered on this
Form whether they constitute the sole
consideration for such exchange offer
or business combination, or are offered
in conjunction with cash.

(b) This Form shall not be used for
registration of securities if no takeover
bid circular or issuer bid circular (in
the case of an exchange offer) or infor-
mation circular (in the case of a busi-
ness combination) is prepared pursuant
to the requirements of any Canadian
jurisdiction due to the availability of
an exemption from such requirements.

(c) This Form may not be used for
registration of derivative securities ex-
cept:

(1) Warrants, options and rights, pro-
vided that such securities and the un-
derlying securities to which they relate
are issued by the registrant, its parent
or an affiliate of either; and
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(2) Convertible securities, provided
that such securities are convertible
only into securities of the registrant,
its parent or an affiliate of either.

Instruction: For purposes of this Form, an
‘‘affiliate’’ of a person is anyone who bene-
ficially owns, directly or indirectly, or exer-
cises control or direction over, more than 10
percent of the outstanding equity shares of
such person. The determination of a person’s
affiliates shall be made as of the end of such
person’s most recently completed fiscal year.

(d) In the case of an exchange offer,
Form F–80 is available to any reg-
istrant that:

(1) Is incorporated or organized under
the laws of Canada or any Canadian
province or territory;

(2) Is a foreign private issuer;
(3) Has had a class of its securities

listed on The Montreal Exchange, The
Toronto Stock Exchange or the Senior
Board of the Vancouver Stock Ex-
change for the 12 calendar months im-
mediately preceding the filing of this
Form, has been subject to the contin-
uous disclosure requirements of any se-
curities commission or equivalent reg-
ulatory authority in Canada for a pe-
riod of at least 36 calendar months im-
mediately preceding the filing of this
Form, and is currently in compliance
with obligations arising from such list-
ing and reporting; and

(4) Has an aggregate market value of
the public float of its outstanding eq-
uity shares of (CN) $75 million or more;
provided, however, that such public
float requirement need not be satisfied
if the issuer of the securities to be ex-
changed is also the registrant on this
Form.

Instructions: 1. For purposes of this Form,
‘‘foreign private issuer’’ shall be construed in
accordance with Rule 405 under the Securi-
ties Act.

2. For purposes of this Form, ‘‘equity
shares’’ shall mean common shares, non-vot-
ing equity shares and subordinate or re-
stricted voting equity shares, but shall not
include preferred shares.

3. For purposes of this Form, the ‘‘public
float’’ of specified securities shall mean only
such securities held by persons other than
affiliates of the issuer.

4. For purposes of this Form, the market
value of the public float of outstanding eq-
uity shares shall be computed by use of the
price at which such shares were last sold, or
the average of the bid and asked prices of
such shares, in the principal market for such

shares as of a date within 60 days prior to the
date of filing. If there is no market for any
of such securities, the book value of such se-
curities computed as of the latest prac-
ticable date prior to the filing of this Form
shall be used for purposes of calculating the
market value, unless the issuer of such secu-
rities is in bankruptcy or receivership or has
an accumulated capital deficit, in which case
one-third of the principal amount, par value
or stated value of such securities shall be
used.

(e) In the case of an exchange offer,
the securities to be registered on this
Form shall be offered to U. S. holders
upon terms and conditions not less fa-
vorable than those offered to any other
holder of the same class of the securi-
ties to be exchanged (the ‘‘subject secu-
rities’’) for the securities of the reg-
istrant.

(f) In the case of an exchange offer, if
the registrant is a successor registrant
subsisting after a business combina-
tion, the registrant shall be deemed to
meet the 36-month reporting require-
ment and the 12-month listing require-
ment of paragraph (d) (3) of this section
if:

(1) The time the successor registrant
has been subject to the continuous dis-
closure requirements of any securities
commission or equivalent regulatory
authority in Canada, when added sepa-
rately to the time each predecessor had
been subject to such requirements at
the time of the business combination,
in each case equals at least 36 calendar
months, provided, however, that any
predecessor need not be considered for
purposes of the reporting history cal-
culation if the reporting histories of
predecessors whose assets and gross
revenues, respectively, would con-
tribute at least 80 percent of the total
assets and gross revenues from con-
tinuing operations of the successor reg-
istrant, as measured based on pro
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior
to the business combination, when
combined with the reporting history of
the successor registrant in each case
satisfy such 36-month reporting re-
quirement;

(2) The time the successor registrant
has been subject to the listing require-
ments of the specified exchanges, when
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added separately to the time each pred-
ecessor had been subject to such re-
quirements at the time of the business
combination, in each case equals at
least 12 calendar months, provided,
however, that any predecessor need not
be considered for purposes of the list-
ing history calculation if the listing
histories of predecessors whose assets
and gross revenues, respectively, would
contribute at least 80 percent of the
total assets and gross revenues from
continuing operations of the successor
registrant, as measured based on pro
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior
to the business combination, when
combined with the listing history of
the successor registrant in each case
satisfy such 12-month listing require-
ment; and

(3) The successor registrant has been
subject to such continuous disclosure
requirements and listing requirements
since the business combination, and is
currently in compliance with its obli-
gations thereunder.

(g) In the case of an exchange offer,
the issuer of the subject securities
shall be incorporated or organized
under the laws of Canada or any Cana-
dian province or territory and be a for-
eign private issuer, and less than 40
percent of the class of subject securi-
ties outstanding shall be held by U.S.
holders.

Instructions: 1. For purposes of exchange of-
fers, the term ‘‘U.S. holder’’ shall mean any
person whose address appears on the records
of the issuer of the subject securities, any
voting trustee, any depositary, any share
transfer agent or any person acting in a
similar capacity on behalf of the issuer of
the subject securities as being located in the
United States.

2. With respect to any tender offer, includ-
ing any exchange offer, otherwise eligible to
proceed in accordance with Rule 14d–1(b)
under the Securities Exchange Act of 1934
(the ‘‘Exchange Act’’), the issuer of the sub-
ject securities will be presumed to be a for-
eign private issuer and U.S. holders will be
presumed to hold less than 40 percent of such
outstanding securities, unless (a) the aggre-
gate trading volume of that class on national
securities exchanges in the United States
and on NASDAQ exceeded its aggregate trad-
ing volume on securities exchanges in Can-
ada and on the Canadian Dealing Network,
Inc. (‘‘CDN’’) over the 12 calendar month pe-

riod prior to commencement of this offer, or
if commenced in response to a prior offer,
over the 12 calendar month period prior to
commencement of the initial offer (based on
volume figures published by such exchanges
and NASDAQ and CDN); (b) the most recent
annual report or annual information form
filed or submitted by the issuer with securi-
ties regulators of Ontario, Quebec, British
Columbia or Alberta (or, if the issuer of the
subject securities is not a reporting issuer in
any of such provinces, with any other Cana-
dian securities regulator) or with the Com-
mission indicates that U.S. holders hold 40
percent or more of the outstanding subject
class of securities; or (c) the offeror has ac-
tual knowledge that the level of U.S. owner-
ship equals or exceeds 40 percent of such se-
curities.

3. For purposes of this Form, if this Form
is filed during the pendency of one or more
ongoing cash tender or exchange offers for
securities of the class subject to the offer
that was commenced or was eligible to be
commenced on Schedule 13E–4F, Schedule
14D–1F, and/or Form F–8 or Form F–80, the
date for calculation of U.S. ownership shall
be the same as that date used by the initial
bidder or issuer.

4. For purposes of this Form, the class of
subject securities shall not include any secu-
rities that may be converted into or are ex-
changeable for the subject securities.

5. For purposes of exchange offers, the cal-
culation of U.S. holders shall be made as of
the end of the subject issuer’s last quarter
or, if such quarter terminated within 60 days
of the filing date, as of the end of such
issuer’s preceding quarter.

(h) In the case of a business combina-
tion, Form F–80 is available if:

(1) Each company participating in
the business combination, including
the successor registrant, is incor-
porated or organized under the laws of
Canada or any Canadian province or
territory and is a foreign private
issuer;

(2) Each company participating in
the business combination other than
the successor registrant has had a class
of its securities listed on The Montreal
Exchange, The Toronto Stock Ex-
change or the Senior Board of the Van-
couver Stock Exchange for the 12 cal-
endar months immediately preceding
the filing of this Form, has been sub-
ject to the continuous disclosure re-
quirements of any securities commis-
sion or equivalent regulatory authority
in Canada for a period of at least 36 cal-
endar months immediately preceding
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the filing of this Form, and is cur-
rently in compliance with obligations
arising from such listing and reporting;
provided, however, that any such par-
ticipating company shall not be re-
quired to meet such 36-month reporting
requirement or 12-month listing re-
quirement if other participating com-
panies whose assets and gross revenues,
respectively, would contribute at least
80 percent of the total assets and gross
revenues from continuing operations of
the successor registrant, as measured
based on pro forma combination of the
participating companies’ most recently
completed fiscal years, each meet such
reporting and listing requirements; and

(3) The aggregate market value of the
public float of the outstanding equity
shares of each company participating
in the business combination other than
the successor registrant is (CN) $75 mil-
lion or more; provided, however, that
any such participating company shall
not be required to meet such public
float requirement if other partici-
pating companies whose assets and
gross revenues, respectively, would
contribute at least 80 percent of the
total assets and gross revenues from
continuing operations of the successor
registrant, as measured based on pro
forma combination of the participating
companies’ most recently completed
fiscal years, each meet such public
float requirement; and, provided fur-
ther, that such public float requirement
shall be deemed satisfied in the case of
a participating company whose equity
shares were the subject of an exchange
offer that was registered or would have
been eligible for registration on Form
F–8, Form F–9, Form F–10 or Form F–
80, or a tender offer in connection with
which Schedule 13E–4F or 14D–1F was
filed or could have been filed, that ter-
minated within the last twelve months,
if the participating company would
have satisfied such public float require-
ment immediately prior to commence-
ment of such exchange or tender offer.

(i) In the case of a business combina-
tion, less than 40 percent of the class of
securities to be offered by the suc-
cessor registrant shall be held by U.S.
holders, as if measured immediately
after completion of the business com-
bination.

Instructions: 1. For purposes of business com-
binations, the term ‘‘U.S. holder’’ shall mean
any person whose address appears on the
records of a participating company, any vot-
ing trustee, any depositary, any share trans-
fer agent or any person acting in a similar
capacity on behalf of a participating com-
pany as being located in the United States.

2. For purposes of business combinations,
the calculation of U.S. holders shall be made
by a participant as of the end of such partici-
pant’s last quarter or, if such quarter termi-
nated within 60 days of the filing date, as of
the end of such participant’s preceding quar-
ter.

(j) In the case of a business combina-
tion, the securities to be registered on
this Form shall be offered to U.S. hold-
ers upon terms and conditions not less
favorable than those offered to any
other holder of the same class of such
securities of the participating com-
pany.

(k) This Form shall not be used if the
registrant or, in the case of an ex-
change offer, the issuer of the subject
securities is an investment company
registered or required to be registered
under the Investment Company Act of
1940.

(l) Registrants and any non-U.S. per-
son acting as trustee with respect to
the securities being registered shall
each file a Form F–X (§ 239.42 of this
chapter) with the Commission at the
time of filing this Form.

[56 FR 30065, July 1, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–80, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

VerDate 11<MAY>2000 11:06 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00658 Fmt 8010 Sfmt 8010 Y:\SGML\194052T.XXX pfrm08 PsN: 194052T



659

Securities and Exchange Commission § 239.63

§ 239.42 Form F–X, for appointment of
agent for service of process and un-
dertaking for issuers registering se-
curities on Form F–8, F–9, F–10, or
F–80 (§§ 239.38, 239.39, 239.40, or
239.41 of this chapter) or reg-
istering securities or filing periodic
reports on Form 40–F (§ 249.240f of
this chapter), or by any issuer or
other non-U.S. person filing tender
offer documents on Schedule 13E–
4F, 14D–1F or 14D–9F (§§ 240.13e–
102, 240.14d–102 or 240.14d–103 of
this chapter), by any non-U.S. per-
son acting as trustee with respect
to securities registered on Form F–7
(§ 239.37 of this chapter), F–8, F–9,
F–10, F–80 or SB–2 (§ 239.10 of this
chapter), or by a Canadian issuer
qualifying an offering statement
pursuant to Regulation A (§ 230.251
et seq.) on Form 1–A (§ 239.90 of this
chapter), or registering securities
on Form SB–2, or by any non-U.S.
issuer providing Form CB to the
Commission in connection with a
tender offer, rights offering or busi-
ness combination.

Form F–X shall be filed with the
Commission:

(a) By any issuer registering securi-
ties on Form F–8, F–9, F–10, F–80 or
SB–2 under the Securities Act of 1933;

(b) By any issuer registering securi-
ties on Form 40–F under the Securities
Exchange Act of 1934;

(c) By any issuer filing a periodic re-
port on Form 40–F, if it has not pre-
viously filed a Form F–X in connection
with the class of securities in relation
to which the obligation to file a report
on Form 40–F arises;

(d) By any issuer or other non-U.S.
person filing tender offer documents on
Schedule 13E–4F, 14D–1F or 14D–9F;

(e) By any non-U.S. person acting as
trustee with respect to securities reg-
istered on Form F–7, F–8, F–9, F–10 or
F–80;

(f) By a Canadian issuer qualifying an
offering statement pursuant to the pro-
visions of Regulation A, or registering
securities on Form SB–2; and

(g) By any non-U.S. issuer providing
Form CB to the Commission in connec-
tion with a tender offer, rights offering
or business combination.

[56 FR 30067, July 1, 1991, as amended at 57
FR 36475, Aug. 13, 1992; 64 FR 61402, Nov. 10,
1999]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–X, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.43 Form F–N, appointment of
agent for service of process by for-
eign banks and foreign insurance
companies and certain of their
holding companies and finance sub-
sidiaries making public offerings of
securities in the United States.

Form F–N shall be filed with the
Commission in connection with the fil-
ing of a registration statement under
the Act by those entities specified in
rule 489 (17 CFR 230.489).

[56 FR 56299, Nov. 4, 1991]

§§ 239.44—239.61 [Reserved]

§ 239.62 Form ET, transmittal form for
electronic format documents on
magnetic tape or diskette to be filed
on the EDGAR system.

This form shall accompany elec-
tronic filings submitted on magnetic
tape or diskette under the EDGAR sys-
tem.

[57 FR 18218, Apr. 29, 1992]

EDITORIAL NOTE: For FEDERAL REGISTER
Citations affecting Form ET, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.63 Form ID, uniform application
for access codes to file on EDGAR.

(a) Form ID is to be used by reg-
istrants, third party filers, or their
agents for the purpose of requesting as-
signment of access codes to permit fil-
ing on EDGAR, as follows:

(1) Central Index Key (CIK)—uniquely
identifies each filer, filing agent, and
training agent.

(2) CIK Confirmation Code (CCC)—
used in the header of a filing in con-
junction with the CIK of the filer to en-
sure that the filing has been authorized
by the filer.

(3) Password (PW)—allows a filer, fil-
ing agent or training agent to log on to
the EDGAR system, submit filings, and
change its CCC.

(4) Password Modification Authoriza-
tion Code (PMAC)—allows a filer, filing
agent or training agent to change its
Password.
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(b) Form ID also may be used or the
purpose of requesting a reassignment
of their CCC, PW and PMAC.

[57 FR 18218, Apr. 29, 1992]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form ID, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.64 Form SE, form for submission
of paper format exhibits by elec-
tronic filers.

This form shall be used by an elec-
tronic filer for the submission of any
paper format document relating to an
otherwise electronic filing, as provided
in Rule 311 of Regulation S–T (§ 232.311
of this chapter).

[58 FR 14682, Mar. 18, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form SE, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.65 Form TH—Notification of reli-
ance on temporary hardship exemp-
tion.

Form TH shall be filed by any elec-
tronic filer who submits to the Com-
mission, pursuant to a temporary hard-
ship exemption, a document in paper
format that otherwise would be re-
quired to be submitted electronically,
as prescribed by Rule 201(a) of Regula-
tion S–T (§ 232.201(a) of this chapter).

[58 FR 14682, Mar. 18, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form TH, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

Subpart B—Forms Pertaining to
Exemptions

§ 239.90 Form 1–A, offering statement
under Regulation A.

This form shall be used for filing
under Regulation A (§§ 230.251–230.263 of
this chapter).

[57 FR 36476, Aug. 13, 1992]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form 1–A, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.91 Form 2–A, report pursuant to
Rule 257 of Regulation A.

This form shall be used for reports of
sales and use of proceeds pursuant to
Rule 257 of Regulation A (§ 230.257 of
this chapter).

[57 FR 36476, Aug. 13, 1992]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form 2–A, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§§ 239.92–239.143 [Reserved]

§ 239.144 Form 144, for notice of pro-
posed sale of securities pursuant to
§ 230.144 of this chapter.

(a) Except as indicated in paragraph
(b) of this section, this form shall be
filed in triplicate with the Commission
at its principal office in Washington,
DC, by each person who intends to sell
securities in reliance upon § 230.144 of
this chapter and shall be transmitted
for filing concurrently with either the
placing with a broker of an order to
execute a sale of securities or the exe-
cution directly with a market maker of
a sale of securities.

(b) This form need not be filed if the
amount of securities to be sold during
any period of 3 months does not exceed
500 shares or other units and the aggre-
gate sale price thereof does not exceed
$10,000.

(c) Under sections 2(11), 4(1), 4(2), 4(4)
and 19(a) of the Securities Act of 1933
(17 CFR 230) and Rule 144 thereunder,
the Commission is authorized to solicit
the information required to be supplied
by this form by persons desiring to sell
unregistered securities. Disclosure of
the information specified in this form
is mandatory before processing notices
of proposed sale of securities under
§ 230.144 of this chapter. The informa-
tion will be used for the primary pur-
pose of disclosing the proposed sale of
unregistered securities by persons
deemed not to be engaged in the dis-
tribution of securities. This notice will
be made a matter of public record.
Therefore, any information given will
be available for inspection by any
member of the public. Because of the
public nature of the information, the
Commission can utilize it for a variety
of purposes, including referral to other
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governmental authorities or securities
self-regulatory organizations for inves-
tigatory purposes or in connection
with litigation involving the Federal
securities laws or other civil, criminal
or regulatory statutes or provisions.
Social security account numbers, if
furnished, will assist the Commission
in identifying persons desiring to sell
unregistered securities and, therefore,
in promptly processing notices of pro-
posed sale of securities. Failure to dis-
close the information requested by
Form 144 would make an exception
under § 230.144 of this chapter unavail-
able and may result in civil or criminal
action for violations of the Federal se-
curities laws.

[37 FR 4329, Mar. 2, 1972, as amended at 40 FR
55319, Nov. 28, 1975; 43 FR 5423, Nov. 21, 1978;
62 FR 35340, July 1, 1997]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form 144, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§§ 239.145–239.199 [Reserved]

§ 239.200 Form 1–E, notification under
Regulation E.

This form shall be used for notifica-
tion pursuant to Rule 604 (§ 230.604 of
this chapter) of Regulation E
(§§ 230.601–230.610a of this chapter) by a
small business investment company or
business development company de-
scribed in Rule 602 (§ 230.602 of this
chapter).

(Secs 3(b) and 3(c), Securities Act of 1933 (15
U.S.C. 77c (b) and (c); sec. 38, Investment
Company Act of 1940 (15 U.S.C. 80a–37))

[49 FR 35347, Sept. 7, 1984]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations Form 1–E, see the List of CFR Sec-
tions Affected, which appears in the Finding
Aids section of the printed volume and on
GPO Access.

§ 239.201 Form 2–E, report of sales
pursuant to Rule 609 of Regulation
E.

This form shall be used for report of
sales of securities under Regulation E
(§§ 230.601—230.610a of this chapter) by a
small business investment company de-
scribed in Rule 602 (§ 230.602 of this
chapter) as required by Rule 609 of Reg-
ulation E (§ 230.609 of this chapter).

§§ 239.202–239.300 [Reserved]

§ 239.500 Form D, notice of sales of se-
curities under Regulation D and
section 4(6) of the Securities Act of
1933.

(a) Five copies of a notice on this
form shall be filed with the Commis-
sion no later than 15 days after the
first sale of securities in an offering
under Regulation D (§ 230.501—§ 230.508
of this chapter) or under section 4(6) of
the Securities Act of 1933.

(b) One copy of every notice on Form
D shall be manually signed by a person
duly authorized by the issuer.

(c) When sales are made under
§ 230.505, the notice shall contain an un-
dertaking by the issuer to furnish to
the Commission, upon the written re-
quest of its staff, the information fur-
nished to non-accredited investors.

(d) Amendments to notices filed
under paragraph (a) need only report
the issuer’s name and the information
required by Part C and any material
change in the facts from those set forth
in Parts A and B.

(e) A notice on Form D shall be con-
sidered filed with the Commission
under paragraph (a) of this section:

(1) As of the date on which it is re-
ceived at the Commission’s principal
office in Washington DC; or

(2) As of the date on which the notice
is mailed by means of United States
registered or certified mail to the Com-
mission’s principal office in Wash-
ington, DC, if the notice is delivered to
such office after the date on which it is
required to be filed.

[54 FR 11374, Mar. 20, 1989]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form D, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§ 239.701 [Reserved]

§ 239.800 Form CB, report of sales of
securities in connection with an ex-
change offer or a rights offering.

This Form is used to report sales of
securities in connection with a rights
offering in reliance upon § 230.801 of
this chapter and to report sales of secu-
rities in connection with an exchange
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offer or business combination in reli-
ance upon § 230.802 of this chapter.

[64 FR 61403, Nov. 10, 1999]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form CB, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.
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FINDING AIDS

A list of CFR titles, subtitles, chapters, subchapters and parts and an alphabet-
ical list of agencies publishing in the CFR are included in the CFR Index and
Finding Aids volume to the Code of Federal Regulations which is published sepa-
rately and revised annually.

Material Approved for Incorporation by Reference
Table of CFR Titles and Chapters
Alphabetical List of Agencies Appearing in the CFR
List of CFR Sections Affected
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Material Approved for Incorporation by Reference
(Revised as of April 1, 2001)

The Director of the Federal Register has approved under 5 U.S.C. 552(a) and
1 CFR Part 51 the incorporation by reference of the following publications. This
list contains only those incorporations by reference effective as of the revision
date of this volume. Incorporations by reference found within a regulation are
effective upon the effective date of that regulation. For more information on
incorporation by reference, see the preliminary pages of this volume.

17 CFR (PARTS 200 TO 239)
SECURITIES AND EXCHANGE COMMISSION

17 CFR

Securities and Exchange Commission
Public Reference Room, Mail Stop 1–2, 450 5th Street, NW., Wash-
ington, DC 20549
Note: The following is also available in paper format by calling
Disclosure, Inc. at (800) 638–8241; or in electronic format by calling
CompuServe, Inc. at (800) 638–8241.

EDGAR Filer Manual: Guide for Electronic Filing with the U.S. Securi-
ties and Exchange Commission (Release 5.20), March 1997.

232.301

EDGAR Filer Manual: Guide for Electronic Filing with the U.S. Securi-
ties and Exchange Commission (Release 5.30), August 1997.

232.301

EDGAR Filer Manual: Guide for Electronic Filing with the U.S. Securi-
ties and Exchange Commission (Release 5.40), January, 1998.

232.301

EDGAR Filer Manual: Guide for Electronic Filing with the U.S. Securi-
ties and Exchange Commission (Release 5.50), June, 1998.

232.301

EDGAR Filer Manual: Guide for Electronic Filing with the U.S. Securi-
ties and Exchange Commission (Release 6.50), June, 1999.

232.301

EDGAR Filer Manual: Guide for Electronic Filing with the U.S. Securi-
ties and Exchange Commission (Release 6.6), October 1999.

232.301

EDGAR Filer Manual: Guide for Electronic Filing with the U.S. Securi-
ties and Exchange Commission (Release 6.75), January 2000.

232.301

EDGAR Filer Manual: Guide for Electronic Filing with the U.S. Securi-
ties and Exchange Commission, Volume I—Legacy EDGARLink (Re-
lease 7.0), May 2000.

232.301

EDGAR Filer Manual: Guide for Electronic Filing with the U.S. Securi-
ties and Exchange Commission, Volume II—Modernized
EDGARLink (Release 7.5), November 2000.

232.301

EDGAR Filer Manual: Guide for Electronic Filing with the U.S. Securi-
ties and Exchange Commission, Volume III—N–SAR Supplement
(Release 7.0).

232.301
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Table of CFR Titles and Chapters
(Revised as of April 1, 2001)

Title 1—General Provisions

I Administrative Committee of the Federal Register (Parts 1—49)

II Office of the Federal Register (Parts 50—299)

IV Miscellaneous Agencies (Parts 400—500)

Title 2—[Reserved]

Title 3—The President

I Executive Office of the President (Parts 100—199)

Title 4—Accounts

I General Accounting Office (Parts 1—99)

Title 5—Administrative Personnel

I Office of Personnel Management (Parts 1—1199)

II Merit Systems Protection Board (Parts 1200—1299)

III Office of Management and Budget (Parts 1300—1399)

V The International Organizations Employees Loyalty Board
(Parts 1500—1599)

VI Federal Retirement Thrift Investment Board (Parts 1600—1699)

VII Advisory Commission on Intergovernmental Relations (Parts
1700—1799)

VIII Office of Special Counsel (Parts 1800—1899)

IX Appalachian Regional Commission (Parts 1900—1999)

XI Armed Forces Retirement Home (Part 2100)

XIV Federal Labor Relations Authority, General Counsel of the Fed-
eral Labor Relations Authority and Federal Service Impasses
Panel (Parts 2400—2499)

XV Office of Administration, Executive Office of the President
(Parts 2500—2599)

XVI Office of Government Ethics (Parts 2600—2699)

XXI Department of the Treasury (Parts 3100—3199)

XXII Federal Deposit Insurance Corporation (Part 3201)

XXIII Department of Energy (Part 3301)

XXIV Federal Energy Regulatory Commission (Part 3401)

VerDate 11<MAY>2000 12:51 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00005 Fmt 8092 Sfmt 8092 Y:\SGML\194052B.XXX pfrm08 PsN: 194052B



668

Chap.
Title 5—Administrative Personnel—Continued

XXV Department of the Interior (Part 3501)

XXVI Department of Defense (Part 3601)

XXVIII Department of Justice (Part 3801)

XXIX Federal Communications Commission (Parts 3900—3999)

XXX Farm Credit System Insurance Corporation (Parts 4000—4099)

XXXI Farm Credit Administration (Parts 4100—4199)

XXXIII Overseas Private Investment Corporation (Part 4301)

XXXV Office of Personnel Management (Part 4501)

XL Interstate Commerce Commission (Part 5001)

XLI Commodity Futures Trading Commission (Part 5101)

XLII Department of Labor (Part 5201)

XLIII National Science Foundation (Part 5301)

XLV Department of Health and Human Services (Part 5501)

XLVI Postal Rate Commission (Part 5601)

XLVII Federal Trade Commission (Part 5701)

XLVIII Nuclear Regulatory Commission (Part 5801)

L Department of Transportation (Part 6001)

LII Export-Import Bank of the United States (Part 6201)

LIII Department of Education (Parts 6300—6399)

LIV Environmental Protection Agency (Part 6401)

LVII General Services Administration (Part 6701)

LVIII Board of Governors of the Federal Reserve System (Part 6801)

LIX National Aeronautics and Space Administration (Part 6901)

LX United States Postal Service (Part 7001)

LXI National Labor Relations Board (Part 7101)

LXII Equal Employment Opportunity Commission (Part 7201)

LXIII Inter-American Foundation (Part 7301)

LXV Department of Housing and Urban Development (Part 7501)

LXVI National Archives and Records Administration (Part 7601)

LXIX Tennessee Valley Authority (Part 7901)

LXXI Consumer Product Safety Commission (Part 8101)

LXXIII Department of Agriculture (Part 8301)

LXXIV Federal Mine Safety and Health Review Commission (Part 8401)

LXXVI Federal Retirement Thrift Investment Board (Part 8601)

LXXVII Office of Management and Budget (Part 8701)

Title 6—[Reserved]

Title 7—Agriculture

SUBTITLE A—OFFICE OF THE SECRETARY OF AGRICULTURE (PARTS
0—26)

SUBTITLE B—REGULATIONS OF THE DEPARTMENT OF AGRICULTURE
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Chap.
Title 7—Agriculture—Continued

I Agricultural Marketing Service (Standards, Inspections, Mar-
keting Practices), Department of Agriculture (Parts 27—209)

II Food and Nutrition Service, Department of Agriculture (Parts
210—299)

III Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 300—399)

IV Federal Crop Insurance Corporation, Department of Agriculture
(Parts 400—499)

V Agricultural Research Service, Department of Agriculture
(Parts 500—599)

VI Natural Resources Conservation Service, Department of Agri-
culture (Parts 600—699)

VII Farm Service Agency, Department of Agriculture (Parts 700—
799)

VIII Grain Inspection, Packers and Stockyards Administration (Fed-
eral Grain Inspection Service), Department of Agriculture
(Parts 800—899)

IX Agricultural Marketing Service (Marketing Agreements and Or-
ders; Fruits, Vegetables, Nuts), Department of Agriculture
(Parts 900—999)

X Agricultural Marketing Service (Marketing Agreements and Or-
ders; Milk), Department of Agriculture (Parts 1000—1199)

XI Agricultural Marketing Service (Marketing Agreements and Or-
ders; Miscellaneous Commodities), Department of Agriculture
(Parts 1200—1299)

XIII Northeast Dairy Compact Commission (Parts 1300—1399)

XIV Commodity Credit Corporation, Department of Agriculture
(Parts 1400—1499)

XV Foreign Agricultural Service, Department of Agriculture (Parts
1500—1599)

XVI Rural Telephone Bank, Department of Agriculture (Parts 1600—
1699)

XVII Rural Utilities Service, Department of Agriculture (Parts 1700—
1799)

XVIII Rural Housing Service, Rural Business-Cooperative Service,
Rural Utilities Service, and Farm Service Agency, Depart-
ment of Agriculture (Parts 1800—2099)

XXVI Office of Inspector General, Department of Agriculture (Parts
2600—2699)

XXVII Office of Information Resources Management, Department of
Agriculture (Parts 2700—2799)

XXVIII Office of Operations, Department of Agriculture (Parts 2800—
2899)

XXIX Office of Energy, Department of Agriculture (Parts 2900—2999)

XXX Office of the Chief Financial Officer, Department of Agriculture
(Parts 3000—3099)

XXXI Office of Environmental Quality, Department of Agriculture
(Parts 3100—3199)

XXXII Office of Procurement and Property Management, Department
of Agriculture (Parts 3200—3299)
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Chap.
Title 7—Agriculture—Continued

XXXIII Office of Transportation, Department of Agriculture (Parts
3300—3399)

XXXIV Cooperative State Research, Education, and Extension Service,
Department of Agriculture (Parts 3400—3499)

XXXV Rural Housing Service, Department of Agriculture (Parts 3500—
3599)

XXXVI National Agricultural Statistics Service, Department of Agri-
culture (Parts 3600—3699)

XXXVII Economic Research Service, Department of Agriculture (Parts
3700—3799)

XXXVIII World Agricultural Outlook Board, Department of Agriculture
(Parts 3800—3899)

XLI [Reserved]

XLII Rural Business-Cooperative Service and Rural Utilities Service,
Department of Agriculture (Parts 4200—4299)

Title 8—Aliens and Nationality

I Immigration and Naturalization Service, Department of Justice
(Parts 1—599)

Title 9—Animals and Animal Products

I Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 1—199)

II Grain Inspection, Packers and Stockyards Administration
(Packers and Stockyards Programs), Department of Agri-
culture (Parts 200—299)

III Food Safety and Inspection Service, Department of Agriculture
(Parts 300—599)

Title 10—Energy

I Nuclear Regulatory Commission (Parts 0—199)

II Department of Energy (Parts 200—699)

III Department of Energy (Parts 700—999)

X Department of Energy (General Provisions) (Parts 1000—1099)

XVII Defense Nuclear Facilities Safety Board (Parts 1700—1799)

XVIII Northeast Interstate Low-Level Radioactive Waste Commission
(Part 1800)

Title 11—Federal Elections

I Federal Election Commission (Parts 1—9099)

Title 12—Banks and Banking

I Comptroller of the Currency, Department of the Treasury (Parts
1—199)
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Chap.
Title 12—Banks and Banking—Continued

II Federal Reserve System (Parts 200—299)

III Federal Deposit Insurance Corporation (Parts 300—399)

IV Export-Import Bank of the United States (Parts 400—499)

V Office of Thrift Supervision, Department of the Treasury (Parts
500—599)

VI Farm Credit Administration (Parts 600—699)

VII National Credit Union Administration (Parts 700—799)

VIII Federal Financing Bank (Parts 800—899)

IX Federal Housing Finance Board (Parts 900—999)

XI Federal Financial Institutions Examination Council (Parts
1100—1199)

XIV Farm Credit System Insurance Corporation (Parts 1400—1499)

XV Department of the Treasury (Parts 1500—1599)

XVII Office of Federal Housing Enterprise Oversight, Department of
Housing and Urban Development (Parts 1700—1799)

XVIII Community Development Financial Institutions Fund, Depart-
ment of the Treasury (Parts 1800—1899)

Title 13—Business Credit and Assistance

I Small Business Administration (Parts 1—199)

III Economic Development Administration, Department of Com-
merce (Parts 300—399)

IV Emergency Steel Guarantee Loan Board (Parts 400—499)

V Emergency Oil and Gas Guaranteed Loan Board (Parts 500—599)

Title 14—Aeronautics and Space

I Federal Aviation Administration, Department of Transportation
(Parts 1—199)

II Office of the Secretary, Department of Transportation (Aviation
Proceedings) (Parts 200—399)

III Commercial Space Transportation, Federal Aviation Adminis-
tration, Department of Transportation (Parts 400—499)

V National Aeronautics and Space Administration (Parts 1200—
1299)

Title 15—Commerce and Foreign Trade

SUBTITLE A—OFFICE OF THE SECRETARY OF COMMERCE (PARTS 0—
29)

SUBTITLE B—REGULATIONS RELATING TO COMMERCE AND FOREIGN
TRADE

I Bureau of the Census, Department of Commerce (Parts 30—199)

II National Institute of Standards and Technology, Department of
Commerce (Parts 200—299)

III International Trade Administration, Department of Commerce
(Parts 300—399)
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Chap.
Title 15—Commerce and Foreign Trade—Continued

IV Foreign-Trade Zones Board, Department of Commerce (Parts
400—499)

VII Bureau of Export Administration, Department of Commerce
(Parts 700—799)

VIII Bureau of Economic Analysis, Department of Commerce (Parts
800—899)

IX National Oceanic and Atmospheric Administration, Department
of Commerce (Parts 900—999)

XI Technology Administration, Department of Commerce (Parts
1100—1199)

XIII East-West Foreign Trade Board (Parts 1300—1399)

XIV Minority Business Development Agency (Parts 1400—1499)

SUBTITLE C—REGULATIONS RELATING TO FOREIGN TRADE AGREE-
MENTS

XX Office of the United States Trade Representative (Parts 2000—
2099)

SUBTITLE D—REGULATIONS RELATING TO TELECOMMUNICATIONS
AND INFORMATION

XXIII National Telecommunications and Information Administration,
Department of Commerce (Parts 2300—2399)

Title 16—Commercial Practices

I Federal Trade Commission (Parts 0—999)

II Consumer Product Safety Commission (Parts 1000—1799)

Title 17—Commodity and Securities Exchanges

I Commodity Futures Trading Commission (Parts 1—199)

II Securities and Exchange Commission (Parts 200—399)

IV Department of the Treasury (Parts 400—499)

Title 18—Conservation of Power and Water Resources

I Federal Energy Regulatory Commission, Department of Energy
(Parts 1—399)

III Delaware River Basin Commission (Parts 400—499)

VI Water Resources Council (Parts 700—799)

VIII Susquehanna River Basin Commission (Parts 800—899)

XIII Tennessee Valley Authority (Parts 1300—1399)

Title 19—Customs Duties

I United States Customs Service, Department of the Treasury
(Parts 1—199)

II United States International Trade Commission (Parts 200—299)

III International Trade Administration, Department of Commerce
(Parts 300—399)
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Chap.
Title 20—Employees’ Benefits

I Office of Workers’ Compensation Programs, Department of
Labor (Parts 1—199)

II Railroad Retirement Board (Parts 200—399)

III Social Security Administration (Parts 400—499)

IV Employees’ Compensation Appeals Board, Department of Labor
(Parts 500—599)

V Employment and Training Administration, Department of Labor
(Parts 600—699)

VI Employment Standards Administration, Department of Labor
(Parts 700—799)

VII Benefits Review Board, Department of Labor (Parts 800—899)

VIII Joint Board for the Enrollment of Actuaries (Parts 900—999)

IX Office of the Assistant Secretary for Veterans’ Employment and
Training, Department of Labor (Parts 1000—1099)

Title 21—Food and Drugs

I Food and Drug Administration, Department of Health and
Human Services (Parts 1—1299)

II Drug Enforcement Administration, Department of Justice (Parts
1300—1399)

III Office of National Drug Control Policy (Parts 1400—1499)

Title 22—Foreign Relations

I Department of State (Parts 1—199)

II Agency for International Development (Parts 200—299)

III Peace Corps (Parts 300—399)

IV International Joint Commission, United States and Canada
(Parts 400—499)

V Broadcasting Board of Governors (Parts 500—599)

VII Overseas Private Investment Corporation (Parts 700—799)

IX Foreign Service Grievance Board Regulations (Parts 900—999)

X Inter-American Foundation (Parts 1000—1099)

XI International Boundary and Water Commission, United States
and Mexico, United States Section (Parts 1100—1199)

XII United States International Development Cooperation Agency
(Parts 1200—1299)

XIII Board for International Broadcasting (Parts 1300—1399)

XIV Foreign Service Labor Relations Board; Federal Labor Relations
Authority; General Counsel of the Federal Labor Relations
Authority; and the Foreign Service Impasse Disputes Panel
(Parts 1400—1499)

XV African Development Foundation (Parts 1500—1599)

XVI Japan-United States Friendship Commission (Parts 1600—1699)

XVII United States Institute of Peace (Parts 1700—1799)
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Chap.
Title 23—Highways

I Federal Highway Administration, Department of Transportation
(Parts 1—999)

II National Highway Traffic Safety Administration and Federal
Highway Administration, Department of Transportation
(Parts 1200—1299)

III National Highway Traffic Safety Administration, Department of
Transportation (Parts 1300—1399)

Title 24—Housing and Urban Development

SUBTITLE A—OFFICE OF THE SECRETARY, DEPARTMENT OF HOUSING
AND URBAN DEVELOPMENT (PARTS 0—99)

SUBTITLE B—REGULATIONS RELATING TO HOUSING AND URBAN DE-
VELOPMENT

I Office of Assistant Secretary for Equal Opportunity, Department
of Housing and Urban Development (Parts 100—199)

II Office of Assistant Secretary for Housing-Federal Housing Com-
missioner, Department of Housing and Urban Development
(Parts 200—299)

III Government National Mortgage Association, Department of
Housing and Urban Development (Parts 300—399)

IV Office of Housing and Office of Multifamily Housing Assistance
Restructuring, Department of Housing and Urban Develop-
ment (Parts 400—499)

V Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development
(Parts 500—599)

VI Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development
(Parts 600—699) [Reserved]

VII Office of the Secretary, Department of Housing and Urban Devel-
opment (Housing Assistance Programs and Public and Indian
Housing Programs) (Parts 700—799)

VIII Office of the Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Develop-
ment (Section 8 Housing Assistance Programs, Section 202 Di-
rect Loan Program, Section 202 Supportive Housing for the El-
derly Program and Section 811 Supportive Housing for Persons
With Disabilities Program) (Parts 800—899)

IX Office of Assistant Secretary for Public and Indian Housing, De-
partment of Housing and Urban Development (Parts 900—999)

X Office of Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Develop-
ment (Interstate Land Sales Registration Program) (Parts
1700—1799)

XII Office of Inspector General, Department of Housing and Urban
Development (Parts 2000—2099)

XX Office of Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Develop-
ment (Parts 3200—3899)

XXV Neighborhood Reinvestment Corporation (Parts 4100—4199)
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Chap.
Title 25—Indians

I Bureau of Indian Affairs, Department of the Interior (Parts 1—
299)

II Indian Arts and Crafts Board, Department of the Interior (Parts
300—399)

III National Indian Gaming Commission, Department of the Inte-
rior (Parts 500—599)

IV Office of Navajo and Hopi Indian Relocation (Parts 700—799)

V Bureau of Indian Affairs, Department of the Interior, and Indian
Health Service, Department of Health and Human Services
(Part 900)

VI Office of the Assistant Secretary-Indian Affairs, Department of
the Interior (Parts 1000—1199)

VII Office of the Special Trustee for American Indians, Department
of the Interior (Part 1200)

Title 26—Internal Revenue

I Internal Revenue Service, Department of the Treasury (Parts 1—
799)

Title 27—Alcohol, Tobacco Products and Firearms

I Bureau of Alcohol, Tobacco and Firearms, Department of the
Treasury (Parts 1—299)

Title 28—Judicial Administration

I Department of Justice (Parts 0—199)

III Federal Prison Industries, Inc., Department of Justice (Parts
300—399)

V Bureau of Prisons, Department of Justice (Parts 500—599)

VI Offices of Independent Counsel, Department of Justice (Parts
600—699)

VII Office of Independent Counsel (Parts 700—799)

VIII Court Services and Offender Supervision Agency for the District
of Columbia (Parts 800—899)

Title 29—Labor

SUBTITLE A—OFFICE OF THE SECRETARY OF LABOR (PARTS 0—99)

SUBTITLE B—REGULATIONS RELATING TO LABOR

I National Labor Relations Board (Parts 100—199)

II Office of Labor-Management Standards, Department of Labor
(Parts 200—299)

III National Railroad Adjustment Board (Parts 300—399)

IV Office of Labor-Management Standards, Department of Labor
(Parts 400—499)

V Wage and Hour Division, Department of Labor (Parts 500—899)
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Chap.
Title 29—Labor—Continued

IX Construction Industry Collective Bargaining Commission (Parts
900—999)

X National Mediation Board (Parts 1200—1299)

XII Federal Mediation and Conciliation Service (Parts 1400—1499)

XIV Equal Employment Opportunity Commission (Parts 1600—1699)

XVII Occupational Safety and Health Administration, Department of
Labor (Parts 1900—1999)

XX Occupational Safety and Health Review Commission (Parts
2200—2499)

XXV Pension and Welfare Benefits Administration, Department of
Labor (Parts 2500—2599)

XXVII Federal Mine Safety and Health Review Commission (Parts
2700—2799)

XL Pension Benefit Guaranty Corporation (Parts 4000—4999)

Title 30—Mineral Resources

I Mine Safety and Health Administration, Department of Labor
(Parts 1—199)

II Minerals Management Service, Department of the Interior
(Parts 200—299)

III Board of Surface Mining and Reclamation Appeals, Department
of the Interior (Parts 300—399)

IV Geological Survey, Department of the Interior (Parts 400—499)

VI Bureau of Mines, Department of the Interior (Parts 600—699)

VII Office of Surface Mining Reclamation and Enforcement, Depart-
ment of the Interior (Parts 700—999)

Title 31—Money and Finance: Treasury

SUBTITLE A—OFFICE OF THE SECRETARY OF THE TREASURY (PARTS
0—50)

SUBTITLE B—REGULATIONS RELATING TO MONEY AND FINANCE

I Monetary Offices, Department of the Treasury (Parts 51—199)

II Fiscal Service, Department of the Treasury (Parts 200—399)

IV Secret Service, Department of the Treasury (Parts 400—499)

V Office of Foreign Assets Control, Department of the Treasury
(Parts 500—599)

VI Bureau of Engraving and Printing, Department of the Treasury
(Parts 600—699)

VII Federal Law Enforcement Training Center, Department of the
Treasury (Parts 700—799)

VIII Office of International Investment, Department of the Treasury
(Parts 800—899)

IX Federal Claims Collection Standards (Department of the Treas-
ury—Department of Justice) (Parts 900—999)
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Chap.
Title 32—National Defense

SUBTITLE A—DEPARTMENT OF DEFENSE

I Office of the Secretary of Defense (Parts 1—399)

V Department of the Army (Parts 400—699)

VI Department of the Navy (Parts 700—799)

VII Department of the Air Force (Parts 800—1099)

SUBTITLE B—OTHER REGULATIONS RELATING TO NATIONAL DE-
FENSE

XII Defense Logistics Agency (Parts 1200—1299)

XVI Selective Service System (Parts 1600—1699)

XVIII National Counterintelligence Center (Parts 1800—1899)

XIX Central Intelligence Agency (Parts 1900—1999)

XX Information Security Oversight Office, National Archives and
Records Administration (Parts 2000—2099)

XXI National Security Council (Parts 2100—2199)

XXIV Office of Science and Technology Policy (Parts 2400—2499)

XXVII Office for Micronesian Status Negotiations (Parts 2700—2799)

XXVIII Office of the Vice President of the United States (Parts 2800—
2899)

Title 33—Navigation and Navigable Waters

I Coast Guard, Department of Transportation (Parts 1—199)

II Corps of Engineers, Department of the Army (Parts 200—399)

IV Saint Lawrence Seaway Development Corporation, Department
of Transportation (Parts 400—499)

Title 34—Education

SUBTITLE A—OFFICE OF THE SECRETARY, DEPARTMENT OF EDU-
CATION (PARTS 1—99)

SUBTITLE B—REGULATIONS OF THE OFFICES OF THE DEPARTMENT
OF EDUCATION

I Office for Civil Rights, Department of Education (Parts 100—199)

II Office of Elementary and Secondary Education, Department of
Education (Parts 200—299)

III Office of Special Education and Rehabilitative Services, Depart-
ment of Education (Parts 300—399)

IV Office of Vocational and Adult Education, Department of Edu-
cation (Parts 400—499)

V Office of Bilingual Education and Minority Languages Affairs,
Department of Education (Parts 500—599)

VI Office of Postsecondary Education, Department of Education
(Parts 600—699)

VII Office of Educational Research and Improvement, Department of
Education (Parts 700—799)

XI National Institute for Literacy (Parts 1100—1199)

SUBTITLE C—REGULATIONS RELATING TO EDUCATION

XII National Council on Disability (Parts 1200—1299)

VerDate 11<MAY>2000 12:51 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00015 Fmt 8092 Sfmt 8092 Y:\SGML\194052B.XXX pfrm08 PsN: 194052B



678

Chap.
Title 35—Panama Canal

I Panama Canal Regulations (Parts 1—299)

Title 36—Parks, Forests, and Public Property

I National Park Service, Department of the Interior (Parts 1—199)

II Forest Service, Department of Agriculture (Parts 200—299)

III Corps of Engineers, Department of the Army (Parts 300—399)

IV American Battle Monuments Commission (Parts 400—499)

V Smithsonian Institution (Parts 500—599)

VII Library of Congress (Parts 700—799)

VIII Advisory Council on Historic Preservation (Parts 800—899)

IX Pennsylvania Avenue Development Corporation (Parts 900—999)

X Presidio Trust (Parts 1000—1099)

XI Architectural and Transportation Barriers Compliance Board
(Parts 1100—1199)

XII National Archives and Records Administration (Parts 1200—1299)

XV Oklahoma City National Memorial Trust (Part 1501)

XVI Morris K. Udall Scholarship and Excellence in National Environ-
mental Policy Foundation (Parts 1600—1699)

Title 37—Patents, Trademarks, and Copyrights

I United States Patent and Trademark Office, Department of
Commerce (Parts 1—199)

II Copyright Office, Library of Congress (Parts 200—299)

IV Assistant Secretary for Technology Policy, Department of Com-
merce (Parts 400—499)

V Under Secretary for Technology, Department of Commerce
(Parts 500—599)

Title 38—Pensions, Bonuses, and Veterans’ Relief

I Department of Veterans Affairs (Parts 0—99)

Title 39—Postal Service

I United States Postal Service (Parts 1—999)

III Postal Rate Commission (Parts 3000—3099)

Title 40—Protection of Environment

I Environmental Protection Agency (Parts 1—799)

IV Environmental Protection Agency and Department of Justice
(Parts 1400—1499)

V Council on Environmental Quality (Parts 1500—1599)

VI Chemical Safety and Hazard Investigation Board (Parts 1600—
1699)
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Chap.
Title 40—Protection of Environment—Continued

VII Environmental Protection Agency and Department of Defense;
Uniform National Discharge Standards for Vessels of the
Armed Forces (Parts 1700—1799)

Title 41—Public Contracts and Property Management

SUBTITLE B—OTHER PROVISIONS RELATING TO PUBLIC CONTRACTS

50 Public Contracts, Department of Labor (Parts 50–1—50–999)

51 Committee for Purchase From People Who Are Blind or Severely
Disabled (Parts 51–1—51–99)

60 Office of Federal Contract Compliance Programs, Equal Employ-
ment Opportunity, Department of Labor (Parts 60–1—60–999)

61 Office of the Assistant Secretary for Veterans Employment and
Training, Department of Labor (Parts 61–1—61–999)

SUBTITLE C—FEDERAL PROPERTY MANAGEMENT REGULATIONS
SYSTEM

101 Federal Property Management Regulations (Parts 101–1—101–99)

102 Federal Management Regulation (Parts 102–1—102–299)

105 General Services Administration (Parts 105–1—105–999)

109 Department of Energy Property Management Regulations (Parts
109–1—109–99)

114 Department of the Interior (Parts 114–1—114–99)

115 Environmental Protection Agency (Parts 115–1—115–99)

128 Department of Justice (Parts 128–1—128–99)

SUBTITLE D—OTHER PROVISIONS RELATING TO PROPERTY MANAGE-
MENT [RESERVED]

SUBTITLE E—FEDERAL INFORMATION RESOURCES MANAGEMENT
REGULATIONS SYSTEM

201 Federal Information Resources Management Regulation (Parts
201–1—201–99) [Reserved]

SUBTITLE F—FEDERAL TRAVEL REGULATION SYSTEM

300 General (Parts 300–1—300–99)

301 Temporary Duty (TDY) Travel Allowances (Parts 301–1—301–99)

302 Relocation Allowances (Parts 302–1—302–99)

303 Payment of Expenses Connected with the Death of Certain Em-
ployees (Part 303–70)

304 Payment from a Non-Federal Source for Travel Expenses (Parts
304–1—304–99)

Title 42—Public Health

I Public Health Service, Department of Health and Human Serv-
ices (Parts 1—199)

IV Health Care Financing Administration, Department of Health
and Human Services (Parts 400—499)

V Office of Inspector General-Health Care, Department of Health
and Human Services (Parts 1000—1999)
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Chap.
Title 43—Public Lands: Interior

SUBTITLE A—OFFICE OF THE SECRETARY OF THE INTERIOR (PARTS
1—199)

SUBTITLE B—REGULATIONS RELATING TO PUBLIC LANDS

I Bureau of Reclamation, Department of the Interior (Parts 200—
499)

II Bureau of Land Management, Department of the Interior (Parts
1000—9999)

III Utah Reclamation Mitigation and Conservation Commission
(Parts 10000—10005)

Title 44—Emergency Management and Assistance

I Federal Emergency Management Agency (Parts 0—399)

IV Department of Commerce and Department of Transportation
(Parts 400—499)

Title 45—Public Welfare

SUBTITLE A—DEPARTMENT OF HEALTH AND HUMAN SERVICES
(PARTS 1—199)

SUBTITLE B—REGULATIONS RELATING TO PUBLIC WELFARE

II Office of Family Assistance (Assistance Programs), Administra-
tion for Children and Families, Department of Health and
Human Services (Parts 200—299)

III Office of Child Support Enforcement (Child Support Enforce-
ment Program), Administration for Children and Families,
Department of Health and Human Services (Parts 300—399)

IV Office of Refugee Resettlement, Administration for Children and
Families Department of Health and Human Services (Parts
400—499)

V Foreign Claims Settlement Commission of the United States,
Department of Justice (Parts 500—599)

VI National Science Foundation (Parts 600—699)

VII Commission on Civil Rights (Parts 700—799)

VIII Office of Personnel Management (Parts 800—899)

X Office of Community Services, Administration for Children and
Families, Department of Health and Human Services (Parts
1000—1099)

XI National Foundation on the Arts and the Humanities (Parts
1100—1199)

XII Corporation for National and Community Service (Parts 1200—
1299)

XIII Office of Human Development Services, Department of Health
and Human Services (Parts 1300—1399)

XVI Legal Services Corporation (Parts 1600—1699)

XVII National Commission on Libraries and Information Science
(Parts 1700—1799)

XVIII Harry S. Truman Scholarship Foundation (Parts 1800—1899)

XXI Commission on Fine Arts (Parts 2100—2199)
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Chap.
Title 45—Public Welfare—Continued

XXIII Arctic Research Commission (Part 2301)

XXIV James Madison Memorial Fellowship Foundation (Parts 2400—
2499)

XXV Corporation for National and Community Service (Parts 2500—
2599)

Title 46—Shipping

I Coast Guard, Department of Transportation (Parts 1—199)

II Maritime Administration, Department of Transportation (Parts
200—399)

III Coast Guard (Great Lakes Pilotage), Department of Transpor-
tation (Parts 400—499)

IV Federal Maritime Commission (Parts 500—599)

Title 47—Telecommunication

I Federal Communications Commission (Parts 0—199)

II Office of Science and Technology Policy and National Security
Council (Parts 200—299)

III National Telecommunications and Information Administration,
Department of Commerce (Parts 300—399)

Title 48—Federal Acquisition Regulations System

1 Federal Acquisition Regulation (Parts 1—99)

2 Department of Defense (Parts 200—299)

3 Department of Health and Human Services (Parts 300—399)

4 Department of Agriculture (Parts 400—499)

5 General Services Administration (Parts 500—599)

6 Department of State (Parts 600—699)

7 United States Agency for International Development (Parts
700—799)

8 Department of Veterans Affairs (Parts 800—899)

9 Department of Energy (Parts 900—999)

10 Department of the Treasury (Parts 1000—1099)

12 Department of Transportation (Parts 1200—1299)

13 Department of Commerce (Parts 1300—1399)

14 Department of the Interior (Parts 1400—1499)

15 Environmental Protection Agency (Parts 1500—1599)

16 Office of Personnel Management Federal Employees Health Ben-
efits Acquisition Regulation (Parts 1600—1699)

17 Office of Personnel Management (Parts 1700—1799)

18 National Aeronautics and Space Administration (Parts 1800—
1899)

19 Broadcasting Board of Governors (Parts 1900—1999)

20 Nuclear Regulatory Commission (Parts 2000—2099)
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Chap.
Title 48—Federal Acquisition Regulations System—Continued

21 Office of Personnel Management, Federal Employees Group Life
Insurance Federal Acquisition Regulation (Parts 2100—2199)

23 Social Security Administration (Parts 2300—2399)

24 Department of Housing and Urban Development (Parts 2400—
2499)

25 National Science Foundation (Parts 2500—2599)

28 Department of Justice (Parts 2800—2899)

29 Department of Labor (Parts 2900—2999)

34 Department of Education Acquisition Regulation (Parts 3400—
3499)

35 Panama Canal Commission (Parts 3500—3599)

44 Federal Emergency Management Agency (Parts 4400—4499)

51 Department of the Army Acquisition Regulations (Parts 5100—
5199)

52 Department of the Navy Acquisition Regulations (Parts 5200—
5299)

53 Department of the Air Force Federal Acquisition Regulation
Supplement (Parts 5300—5399)

54 Defense Logistics Agency, Department of Defense (Part 5452)

57 African Development Foundation (Parts 5700—5799)

61 General Services Administration Board of Contract Appeals
(Parts 6100—6199)

63 Department of Transportation Board of Contract Appeals (Parts
6300—6399)

99 Cost Accounting Standards Board, Office of Federal Procure-
ment Policy, Office of Management and Budget (Parts 9900—
9999)

Title 49—Transportation

SUBTITLE A—OFFICE OF THE SECRETARY OF TRANSPORTATION
(PARTS 1—99)

SUBTITLE B—OTHER REGULATIONS RELATING TO TRANSPORTATION

I Research and Special Programs Administration, Department of
Transportation (Parts 100—199)

II Federal Railroad Administration, Department of Transportation
(Parts 200—299)

III Federal Motor Carrier Safety Administration, Department of
Transportation (Parts 300—399)

IV Coast Guard, Department of Transportation (Parts 400—499)

V National Highway Traffic Safety Administration, Department of
Transportation (Parts 500—599)

VI Federal Transit Administration, Department of Transportation
(Parts 600—699)

VII National Railroad Passenger Corporation (AMTRAK) (Parts
700—799)

VIII National Transportation Safety Board (Parts 800—999)

X Surface Transportation Board, Department of Transportation
(Parts 1000—1399)
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Chap.
Title 49—Transportation—Continued

XI Bureau of Transportation Statistics, Department of Transpor-
tation (Parts 1400—1499)

Title 50—Wildlife and Fisheries

I United States Fish and Wildlife Service, Department of the Inte-
rior (Parts 1—199)

II National Marine Fisheries Service, National Oceanic and Atmos-
pheric Administration, Department of Commerce (Parts 200—
299)

III International Fishing and Related Activities (Parts 300—399)

IV Joint Regulations (United States Fish and Wildlife Service, De-
partment of the Interior and National Marine Fisheries Serv-
ice, National Oceanic and Atmospheric Administration, De-
partment of Commerce); Endangered Species Committee Reg-
ulations (Parts 400—499)

V Marine Mammal Commission (Parts 500—599)

VI Fishery Conservation and Management, National Oceanic and
Atmospheric Administration, Department of Commerce (Parts
600—699)

CFR Index and Finding Aids

Subject/Agency Index

List of Agency Prepared Indexes

Parallel Tables of Statutory Authorities and Rules

List of CFR Titles, Chapters, Subchapters, and Parts

Alphabetical List of Agencies Appearing in the CFR
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Alphabetical List of Agencies Appearing in the CFR
(Revised as of April 1, 2001)

Agency
CFR Title, Subtitle or

Chapter

Administrative Committee of the Federal Register 1, I
Advanced Research Projects Agency 32, I
Advisory Commission on Intergovernmental Relations 5, VII
Advisory Council on Historic Preservation 36, VIII
African Development Foundation 22, XV

Federal Acquisition Regulation 48, 57
Agency for International Development, United States 22, II

Federal Acquisition Regulation 48, 7
Agricultural Marketing Service 7, I, IX, X, XI
Agricultural Research Service 7, V
Agriculture Department 5, LXXIII

Agricultural Marketing Service 7, I, IX, X, XI
Agricultural Research Service 7, V
Animal and Plant Health Inspection Service 7, III; 9, I
Chief Financial Officer, Office of 7, XXX
Commodity Credit Corporation 7, XIV
Cooperative State Research, Education, and Extension

Service
7, XXXIV

Economic Research Service 7, XXXVII
Energy, Office of 7, XXIX
Environmental Quality, Office of 7, XXXI
Farm Service Agency 7, VII, XVIII
Federal Acquisition Regulation 48, 4
Federal Crop Insurance Corporation 7, IV
Food and Nutrition Service 7, II
Food Safety and Inspection Service 9, III
Foreign Agricultural Service 7, XV
Forest Service 36, II
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II
Information Resources Management, Office of 7, XXVII
Inspector General, Office of 7, XXVI
National Agricultural Library 7, XLI
National Agricultural Statistics Service 7, XXXVI
Natural Resources Conservation Service 7, VI
Operations, Office of 7, XXVIII
Procurement and Property Management, Office of 7, XXXII
Rural Business-Cooperative Service 7, XVIII, XLII
Rural Development Administration 7, XLII
Rural Housing Service 7, XVIII, XXXV
Rural Telephone Bank 7, XVI
Rural Utilities Service 7, XVII, XVIII, XLII
Secretary of Agriculture, Office of 7, Subtitle A
Transportation, Office of 7, XXXIII
World Agricultural Outlook Board 7, XXXVIII

Air Force Department 32, VII
Federal Acquisition Regulation Supplement 48, 53

Alcohol, Tobacco and Firearms, Bureau of 27, I
AMTRAK 49, VII
American Battle Monuments Commission 36, IV
American Indians, Office of the Special Trustee 25, VII
Animal and Plant Health Inspection Service 7, III; 9, I
Appalachian Regional Commission 5, IX
Architectural and Transportation Barriers Compliance Board 36, XI
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Agency
CFR Title, Subtitle or

Chapter

Arctic Research Commission 45, XXIII
Armed Forces Retirement Home 5, XI
Army Department 32, V

Engineers, Corps of 33, II; 36, III
Federal Acquisition Regulation 48, 51

Benefits Review Board 20, VII
Bilingual Education and Minority Languages Affairs, Office of 34, V
Blind or Severely Disabled, Committee for Purchase From

People Who Are
41, 51

Board for International Broadcasting 22, XIII
Broadcasting Board of Governors 22, V

Federal Acquisition Regulation 48, 19
Census Bureau 15, I
Central Intelligence Agency 32, XIX
Chief Financial Officer, Office of 7, XXX
Child Support Enforcement, Office of 45, III
Children and Families, Administration for 45, II, III, IV, X
Civil Rights, Commission on 45, VII
Civil Rights, Office for 34, I
Coast Guard 33, I; 46, I; 49, IV
Coast Guard (Great Lakes Pilotage) 46, III
Commerce Department 44, IV

Census Bureau 15, I
Economic Affairs, Under Secretary 37, V
Economic Analysis, Bureau of 15, VIII
Economic Development Administration 13, III
Emergency Management and Assistance 44, IV
Export Administration, Bureau of 15, VII
Federal Acquisition Regulation 48, 13
Fishery Conservation and Management 50, VI
Foreign-Trade Zones Board 15, IV
International Trade Administration 15, III; 19, III
National Institute of Standards and Technology 15, II
National Marine Fisheries Service 50, II, IV, VI
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI
National Telecommunications and Information

Administration
15, XXIII; 47, III

National Weather Service 15, IX
Patent and Trademark Office, United States 37, I
Productivity, Technology and Innovation, Assistant

Secretary for
37, IV

Secretary of Commerce, Office of 15, Subtitle A
Technology, Under Secretary for 37, V
Technology Administration 15, XI
Technology Policy, Assistant Secretary for 37, IV

Commercial Space Transportation 14, III
Commodity Credit Corporation 7, XIV
Commodity Futures Trading Commission 5, XLI; 17, I
Community Planning and Development, Office of Assistant

Secretary for
24, V, VI

Community Services, Office of 45, X
Comptroller of the Currency 12, I
Construction Industry Collective Bargaining Commission 29, IX
Consumer Product Safety Commission 5, LXXI; 16, II
Cooperative State Research, Education, and Extension

Service
7, XXXIV

Copyright Office 37, II
Corporation for National and Community Service 45, XII, XXV
Cost Accounting Standards Board 48, 99
Council on Environmental Quality 40, V
Customs Service, United States 19, I
Defense Contract Audit Agency 32, I
Defense Department 5, XXVI; 32, Subtitle A;

40, VII
Advanced Research Projects Agency 32, I
Air Force Department 32, VII
Army Department 32, V; 33, II; 36, III, 48,

51
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Agency
CFR Title, Subtitle or

Chapter

Defense Intelligence Agency 32, I
Defense Logistics Agency 32, I, XII; 48, 54
Engineers, Corps of 33, II; 36, III
Federal Acquisition Regulation 48, 2
National Imagery and Mapping Agency 32, I
Navy Department 32, VI; 48, 52
Secretary of Defense, Office of 32, I

Defense Contract Audit Agency 32, I
Defense Intelligence Agency 32, I
Defense Logistics Agency 32, XII; 48, 54
Defense Nuclear Facilities Safety Board 10, XVII
Delaware River Basin Commission 18, III
Drug Enforcement Administration 21, II
East-West Foreign Trade Board 15, XIII
Economic Affairs, Under Secretary 37, V
Economic Analysis, Bureau of 15, VIII
Economic Development Administration 13, III
Economic Research Service 7, XXXVII
Education, Department of 5, LIII

Bilingual Education and Minority Languages Affairs, Office
of

34, V

Civil Rights, Office for 34, I
Educational Research and Improvement, Office of 34, VII
Elementary and Secondary Education, Office of 34, II
Federal Acquisition Regulation 48, 34
Postsecondary Education, Office of 34, VI
Secretary of Education, Office of 34, Subtitle A
Special Education and Rehabilitative Services, Office of 34, III
Vocational and Adult Education, Office of 34, IV

Educational Research and Improvement, Office of 34, VII
Elementary and Secondary Education, Office of 34, II
Emergency Oil and Gas Guaranteed Loan Board 13, V
Emergency Steel Guarantee Loan Board 13, IV
Employees’ Compensation Appeals Board 20, IV
Employees Loyalty Board 5, V
Employment and Training Administration 20, V
Employment Standards Administration 20, VI
Endangered Species Committee 50, IV
Energy, Department of 5, XXIII; 10, II, III, X

Federal Acquisition Regulation 48, 9
Federal Energy Regulatory Commission 5, XXIV; 18, I
Property Management Regulations 41, 109

Energy, Office of 7, XXIX
Engineers, Corps of 33, II; 36, III
Engraving and Printing, Bureau of 31, VI
Environmental Protection Agency 5, LIV; 40, I, IV, VII

Federal Acquisition Regulation 48, 15
Property Management Regulations 41, 115

Environmental Quality, Office of 7, XXXI
Equal Employment Opportunity Commission 5, LXII; 29, XIV
Equal Opportunity, Office of Assistant Secretary for 24, I
Executive Office of the President 3, I

Administration, Office of 5, XV
Environmental Quality, Council on 40, V
Management and Budget, Office of 25, III, LXXVII; 48, 99
National Drug Control Policy, Office of 21, III
National Security Council 32, XXI; 47, 2
Presidential Documents 3
Science and Technology Policy, Office of 32, XXIV; 47, II
Trade Representative, Office of the United States 15, XX

Export Administration, Bureau of 15, VII
Export-Import Bank of the United States 5, LII; 12, IV
Family Assistance, Office of 45, II
Farm Credit Administration 5, XXXI; 12, VI
Farm Credit System Insurance Corporation 5, XXX; 12, XIV
Farm Service Agency 7, VII, XVIII
Federal Acquisition Regulation 48, 1
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Agency
CFR Title, Subtitle or

Chapter

Federal Aviation Administration 14, I
Commercial Space Transportation 14, III

Federal Claims Collection Standards 31, IX
Federal Communications Commission 5, XXIX; 47, I
Federal Contract Compliance Programs, Office of 41, 60
Federal Crop Insurance Corporation 7, IV
Federal Deposit Insurance Corporation 5, XXII; 12, III
Federal Election Commission 11, I
Federal Emergency Management Agency 44, I

Federal Acquisition Regulation 48, 44
Federal Employees Group Life Insurance Federal Acquisition

Regulation
48, 21

Federal Employees Health Benefits Acquisition Regulation 48, 16
Federal Energy Regulatory Commission 5, XXIV; 18, I
Federal Financial Institutions Examination Council 12, XI
Federal Financing Bank 12, VIII
Federal Highway Administration 23, I, II
Federal Home Loan Mortgage Corporation 1, IV
Federal Housing Enterprise Oversight Office 12, XVII
Federal Housing Finance Board 12, IX
Federal Labor Relations Authority, and General Counsel of

the Federal Labor Relations Authority
5, XIV; 22, XIV

Federal Law Enforcement Training Center 31, VII
Federal Management Regulation 41, 102
Federal Maritime Commission 46, IV
Federal Mediation and Conciliation Service 29, XII
Federal Mine Safety and Health Review Commission 5, LXXIV; 29, XXVII
Federal Motor Carrier Safety Administration 49, III
Federal Prison Industries, Inc. 28, III
Federal Procurement Policy Office 48, 99
Federal Property Management Regulations 41, 101
Federal Railroad Administration 49, II
Federal Register, Administrative Committee of 1, I
Federal Register, Office of 1, II
Federal Reserve System 12, II

Board of Governors 5, LVIII
Federal Retirement Thrift Investment Board 5, VI, LXXVI
Federal Service Impasses Panel 5, XIV
Federal Trade Commission 5, XLVII; 16, I
Federal Transit Administration 49, VI
Federal Travel Regulation System 41, Subtitle F
Fine Arts, Commission on 45, XXI
Fiscal Service 31, II
Fish and Wildlife Service, United States 50, I, IV
Fishery Conservation and Management 50, VI
Food and Drug Administration 21, I
Food and Nutrition Service 7, II
Food Safety and Inspection Service 9, III
Foreign Agricultural Service 7, XV
Foreign Assets Control, Office of 31, V
Foreign Claims Settlement Commission of the United States 45, V
Foreign Service Grievance Board 22, IX
Foreign Service Impasse Disputes Panel 22, XIV
Foreign Service Labor Relations Board 22, XIV
Foreign-Trade Zones Board 15, IV
Forest Service 36, II
General Accounting Office 4, I
General Services Administration 5, LVII; 41, 105

Contract Appeals, Board of 48, 61
Federal Acquisition Regulation 48, 5
Federal Management Regulation 41, 102
Federal Property Management Regulations 41, 101
Federal Travel Regulation System 41, Subtitle F
General 41, 300
Payment From a Non-Federal Source for Travel Expenses 41, 304
Payment of Expenses Connected With the Death of Certain

Employees
41, 303
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Agency
CFR Title, Subtitle or

Chapter

Relocation Allowances 41, 302
Temporary Duty (TDY) Travel Allowances 41, 301

Geological Survey 30, IV
Government Ethics, Office of 5, XVI
Government National Mortgage Association 24, III
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II
Harry S. Truman Scholarship Foundation 45, XVIII
Health and Human Services, Department of 5, XLV; 45, Subtitle A

Child Support Enforcement, Office of 45, III
Children and Families, Administration for 45, II, III, IV, X
Community Services, Office of 45, X
Family Assistance, Office of 45, II
Federal Acquisition Regulation 48, 3
Food and Drug Administration 21, I
Health Care Financing Administration 42, IV
Human Development Services, Office of 45, XIII
Indian Health Service 25, V
Inspector General (Health Care), Office of 42, V
Public Health Service 42, I
Refugee Resettlement, Office of 45, IV

Health Care Financing Administration 42, IV
Housing and Urban Development, Department of 5, LXV; 24, Subtitle B

Community Planning and Development, Office of Assistant
Secretary for

24, V, VI

Equal Opportunity, Office of Assistant Secretary for 24, I
Federal Acquisition Regulation 48, 24
Federal Housing Enterprise Oversight, Office of 12, XVII
Government National Mortgage Association 24, III
Housing—Federal Housing Commissioner, Office of

Assistant Secretary for
24, II, VIII, X, XX

Housing, Office of, and Multifamily Housing Assistance
Restructuring, Office of

24, IV

Inspector General, Office of 24, XII
Public and Indian Housing, Office of Assistant Secretary for 24, IX
Secretary, Office of 24, Subtitle A, VII

Housing—Federal Housing Commissioner, Office of Assistant
Secretary for

24, II, VIII, X, XX

Housing, Office of, and Multifamily Housing Assistance
Restructuring, Office of

24, IV

Human Development Services, Office of 45, XIII
Immigration and Naturalization Service 8, I
Independent Counsel, Office of 28, VII
Indian Affairs, Bureau of 25, I, V
Indian Affairs, Office of the Assistant Secretary 25, VI
Indian Arts and Crafts Board 25, II
Indian Health Service 25, V
Information Resources Management, Office of 7, XXVII
Information Security Oversight Office, National Archives and

Records Administration
32, XX

Inspector General
Agriculture Department 7, XXVI
Health and Human Services Department 42, V
Housing and Urban Development Department 24, XII

Institute of Peace, United States 22, XVII
Inter-American Foundation 5, LXIII; 22, X
Intergovernmental Relations, Advisory Commission on 5, VII
Interior Department

American Indians, Office of the Special Trustee 25, VII
Endangered Species Committee 50, IV
Federal Acquisition Regulation 48, 14
Federal Property Management Regulations System 41, 114
Fish and Wildlife Service, United States 50, I, IV
Geological Survey 30, IV
Indian Affairs, Bureau of 25, I, V
Indian Affairs, Office of the Assistant Secretary 25, VI
Indian Arts and Crafts Board 25, II
Land Management, Bureau of 43, II
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Agency
CFR Title, Subtitle or

Chapter

Minerals Management Service 30, II
Mines, Bureau of 30, VI
National Indian Gaming Commission 25, III
National Park Service 36, I
Reclamation, Bureau of 43, I
Secretary of the Interior, Office of 43, Subtitle A
Surface Mining and Reclamation Appeals, Board of 30, III
Surface Mining Reclamation and Enforcement, Office of 30, VII

Internal Revenue Service 26, I
International Boundary and Water Commission, United States

and Mexico, United States Section
22, XI

International Development, United States Agency for 22, II
Federal Acquisition Regulation 48, 7

International Development Cooperation Agency, United
States

22, XII

International Fishing and Related Activities 50, III
International Investment, Office of 31, VIII
International Joint Commission, United States and Canada 22, IV
International Organizations Employees Loyalty Board 5, V
International Trade Administration 15, III; 19, III
International Trade Commission, United States 19, II
Interstate Commerce Commission 5, XL
James Madison Memorial Fellowship Foundation 45, XXIV
Japan–United States Friendship Commission 22, XVI
Joint Board for the Enrollment of Actuaries 20, VIII
Justice Department 5, XXVIII; 28, I; 40, IV

Drug Enforcement Administration 21, II
Federal Acquisition Regulation 48, 28
Federal Claims Collection Standards 31, IX
Federal Prison Industries, Inc. 28, III
Foreign Claims Settlement Commission of the United

States
45, V

Immigration and Naturalization Service 8, I
Offices of Independent Counsel 28, VI
Prisons, Bureau of 28, V
Property Management Regulations 41, 128

Labor Department 5, XLII
Benefits Review Board 20, VII
Employees’ Compensation Appeals Board 20, IV
Employment and Training Administration 20, V
Employment Standards Administration 20, VI
Federal Acquisition Regulation 48, 29
Federal Contract Compliance Programs, Office of 41, 60
Federal Procurement Regulations System 41, 50
Labor-Management Standards, Office of 29, II, IV
Mine Safety and Health Administration 30, I
Occupational Safety and Health Administration 29, XVII
Pension and Welfare Benefits Administration 29, XXV
Public Contracts 41, 50
Secretary of Labor, Office of 29, Subtitle A
Veterans’ Employment and Training, Office of the Assistant

Secretary for
41, 61; 20, IX

Wage and Hour Division 29, V
Workers’ Compensation Programs, Office of 20, I

Labor-Management Standards, Office of 29, II, IV
Land Management, Bureau of 43, II
Legal Services Corporation 45, XVI
Library of Congress 36, VII

Copyright Office 37, II
Management and Budget, Office of 5, III, LXXVII; 48, 99
Marine Mammal Commission 50, V
Maritime Administration 46, II
Merit Systems Protection Board 5, II
Micronesian Status Negotiations, Office for 32, XXVII
Mine Safety and Health Administration 30, I
Minerals Management Service 30, II
Mines, Bureau of 30, VI
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Agency
CFR Title, Subtitle or

Chapter

Minority Business Development Agency 15, XIV
Miscellaneous Agencies 1, IV
Monetary Offices 31, I
National Aeronautics and Space Administration 5, LIX; 14, V

Federal Acquisition Regulation 48, 18
National Agricultural Library 7, XLI
National Agricultural Statistics Service 7, XXXVI
National and Community Service, Corporation for 45, XII, XXV
National Archives and Records Administration 5, LXVI; 36, XII

Information Security Oversight Office 32, XX
National Bureau of Standards 15, II
National Capital Planning Commission 1, IV
National Commission for Employment Policy 1, IV
National Commission on Libraries and Information Science 45, XVII
National Council on Disability 34, XII
National Counterintelligence Center 32, XVIII
National Credit Union Administration 12, VII
National Drug Control Policy, Office of 21, III
National Foundation on the Arts and the Humanities 45, XI
National Highway Traffic Safety Administration 23, II, III; 49, V
National Imagery and Mapping Agency 32, I
National Indian Gaming Commission 25, III
National Institute for Literacy 34, XI
National Institute of Standards and Technology 15, II
National Labor Relations Board 5, LXI; 29, I
National Marine Fisheries Service 50, II, IV, VI
National Mediation Board 29, X
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI
National Park Service 36, I
National Railroad Adjustment Board 29, III
National Railroad Passenger Corporation (AMTRAK) 49, VII
National Science Foundation 5, XLIII; 45, VI

Federal Acquisition Regulation 48, 25
National Security Council 32, XXI
National Security Council and Office of Science and

Technology Policy
47, II

National Telecommunications and Information
Administration

15, XXIII; 47, III

National Transportation Safety Board 49, VIII
National Weather Service 15, IX
Natural Resources Conservation Service 7, VI
Navajo and Hopi Indian Relocation, Office of 25, IV
Navy Department 32, VI

Federal Acquisition Regulation 48, 52
Neighborhood Reinvestment Corporation 24, XXV
Northeast Dairy Compact Commission 7, XIII
Northeast Interstate Low-Level Radioactive Waste

Commission
10, XVIII

Nuclear Regulatory Commission 5, XLVIII; 10, I
Federal Acquisition Regulation 48, 20

Occupational Safety and Health Administration 29, XVII
Occupational Safety and Health Review Commission 29, XX
Offices of Independent Counsel 28, VI
Oklahoma City National Memorial Trust 36, XV
Operations Office 7, XXVIII
Overseas Private Investment Corporation 5, XXXIII; 22, VII
Panama Canal Commission 48, 35
Panama Canal Regulations 35, I
Patent and Trademark Office, United States 37, I
Payment From a Non-Federal Source for Travel Expenses 41, 304
Payment of Expenses Connected With the Death of Certain

Employees
41, 303

Peace Corps 22, III
Pennsylvania Avenue Development Corporation 36, IX
Pension and Welfare Benefits Administration 29, XXV
Pension Benefit Guaranty Corporation 29, XL
Personnel Management, Office of 5, I, XXXV; 45, VIII
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Agency
CFR Title, Subtitle or

Chapter

Federal Acquisition Regulation 48, 17
Federal Employees Group Life Insurance Federal

Acquisition Regulation
48, 21

Federal Employees Health Benefits Acquisition Regulation 48, 16
Postal Rate Commission 5, XLVI; 39, III
Postal Service, United States 5, LX; 39, I
Postsecondary Education, Office of 34, VI
President’s Commission on White House Fellowships 1, IV
Presidential Documents 3
Presidio Trust 36, X
Prisons, Bureau of 28, V
Procurement and Property Management, Office of 7, XXXII
Productivity, Technology and Innovation, Assistant

Secretary
37, IV

Public Contracts, Department of Labor 41, 50
Public and Indian Housing, Office of Assistant Secretary for 24, IX
Public Health Service 42, I
Railroad Retirement Board 20, II
Reclamation, Bureau of 43, I
Refugee Resettlement, Office of 45, IV
Regional Action Planning Commissions 13, V
Relocation Allowances 41, 302
Research and Special Programs Administration 49, I
Rural Business-Cooperative Service 7, XVIII, XLII
Rural Development Administration 7, XLII
Rural Housing Service 7, XVIII, XXXV
Rural Telephone Bank 7, XVI
Rural Utilities Service 7, XVII, XVIII, XLII
Saint Lawrence Seaway Development Corporation 33, IV
Science and Technology Policy, Office of 32, XXIV
Science and Technology Policy, Office of, and National

Security Council
47, II

Secret Service 31, IV
Securities and Exchange Commission 17, II
Selective Service System 32, XVI
Small Business Administration 13, I
Smithsonian Institution 36, V
Social Security Administration 20, III; 48, 23
Soldiers’ and Airmen’s Home, United States 5, XI
Special Counsel, Office of 5, VIII
Special Education and Rehabilitative Services, Office of 34, III
State Department 22, I

Federal Acquisition Regulation 48, 6
Surface Mining and Reclamation Appeals, Board of 30, III
Surface Mining Reclamation and Enforcement, Office of 30, VII
Surface Transportation Board 49, X
Susquehanna River Basin Commission 18, VIII
Technology Administration 15, XI
Technology Policy, Assistant Secretary for 37, IV
Technology, Under Secretary for 37, V
Tennessee Valley Authority 5, LXIX; 18, XIII
Thrift Supervision Office, Department of the Treasury 12, V
Trade Representative, United States, Office of 15, XX
Transportation, Department of 5, L

Coast Guard 33, I; 46, I; 49, IV
Coast Guard (Great Lakes Pilotage) 46, III
Commercial Space Transportation 14, III
Contract Appeals, Board of 48, 63
Emergency Management and Assistance 44, IV
Federal Acquisition Regulation 48, 12
Federal Aviation Administration 14, I
Federal Highway Administration 23, I, II
Federal Motor Carrier Safety Administration 49, III
Federal Railroad Administration 49, II
Federal Transit Administration 49, VI
Maritime Administration 46, II
National Highway Traffic Safety Administration 23, II, III; 49, V

VerDate 11<MAY>2000 12:51 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00030 Fmt 8092 Sfmt 8092 Y:\SGML\194052B.XXX pfrm08 PsN: 194052B



693

Agency
CFR Title, Subtitle or

Chapter

Research and Special Programs Administration 49, I
Saint Lawrence Seaway Development Corporation 33, IV
Secretary of Transportation, Office of 14, II; 49, Subtitle A
Surface Transportation Board 49, X
Transportation Statistics Bureau 49, XI

Transportation, Office of 7, XXXIII
Transportation Statistics Brureau 49, XI
Travel Allowances, Temporary Duty (TDY) 41, 301
Treasury Department 5, XXI; 12, XV; 17, IV;

31, IX
Alcohol, Tobacco and Firearms, Bureau of 27, I
Community Development Financial Institutions Fund 12, XVIII
Comptroller of the Currency 12, I
Customs Service, United States 19, I
Engraving and Printing, Bureau of 31, VI
Federal Acquisition Regulation 48, 10
Federal Law Enforcement Training Center 31, VII
Fiscal Service 31, II
Foreign Assets Control, Office of 31, V
Internal Revenue Service 26, I
International Investment, Office of 31, VIII
Monetary Offices 31, I
Secret Service 31, IV
Secretary of the Treasury, Office of 31, Subtitle A
Thrift Supervision, Office of 12, V

Truman, Harry S. Scholarship Foundation 45, XVIII
United States and Canada, International Joint Commission 22, IV
United States and Mexico, International Boundary and Water

Commission, United States Section
22, XI

Utah Reclamation Mitigation and Conservation Commission 43, III
Veterans Affairs Department 38, I

Federal Acquisition Regulation 48, 8
Veterans’ Employment and Training, Office of the Assistant

Secretary for
41, 61; 20, IX

Vice President of the United States, Office of 32, XXVIII
Vocational and Adult Education, Office of 34, IV
Wage and Hour Division 29, V
Water Resources Council 18, VI
Workers’ Compensation Programs, Office of 20, I
World Agricultural Outlook Board 7, XXXVIII
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List of CFR Sections Affected
All changes in this volume of the Code of Federal Regulations which

were made by documents published in the Federal Register since Janu-
ary 1, 1986, are enumerated in the following list. Entries indicate the na-
ture of the changes effected. Page numbers refer to Federal Register
pages. The user should consult the entries for chapters and parts as well
as sections for revisions.

For the period before January 1, 1986, see the ‘‘List of CFR Sections
Affected, 1949–1963, 1964–1972, 1973–1985’’ which is published in seven sepa-
rate volumes.

1986
17 CFR 51 FR

Page

Chapter II
200 Authority citation amend-

ed .............................. 1784, 4305, 25684
200.16a Added ................................. 4305
200.30–1 (d) revised ........................ 18882

(f)(12) added .................................25881
(f)(13) added .................................44275

200.30–3 (a)(46) added ........................ 739
(a)(27) revised................................1785
(a)(35) revised ..............................25882

200.30–6 (a)(3) revised .................... 18882
200.30–15 Added ............................. 25684
200.80 (c)(1)(iii) introductory text

corrected ................................... 5703
200.80e Revised ............................. 40790
200.503 Introductory text amend-

ed............................................... 5315
200.504 (g) revised; introductory

text amended ............................. 5315
200.505 (c) amended......................... 5315
200.508 (a) amended ........................ 5315
200.510 (a) amended ........................ 5315
200.511 (a) amended ........................ 5315
200.800 (b) table amended (OMB

numbers) ................................... 9769
202.3a Effectiveness extended to

11–1–86........................................ 4160
Added; eff. to 9–1–87 .....................40791

210 Authority citation revised........3770
210.3–05 (b)(1) introductory text

amended................................... 42056
210.3A–02 Revised ......................... 17330
210.4–08 (m) added........................... 3770
211 Interpretative releases ............. 739,

17 CFR—Continued 51 FR
Page

Chapter II—Continued
17331, 25194, 33886, 36007, 39652,
41080, 43594, 44446, 45314

229.202 (b)(9) revised...................... 42056
229.304 Revised ............................. 42056
229.403 (a) amended ....................... 42056
229.601 Table revised ..................... 42057

Table corrected ...........................45576
230 Authority citation amend-

ed...................................... 2475, 20262
230.151 Added ................................ 20262
230.157 (a) amended ....................... 25362
230.251—230.264 (Regulation A)

Authority citation revised........12842
230.255 (c) revised.......................... 12842
230.457 (b) through (m) redesig-

nated as (c) through (n); new
(f)(3) and (g)(3) amended; new
(b) added; new (c), (f)(1), and (h)
revised ....................................... 2475

230.503 Revised ............................. 36386
231 Interpretative releases .......... 34462,

43594
239 Authority citation revised ......11908
239.11 Form S–1 amended .............. 42057
239.12 Form S–2 amended .............. 42057
239.18 Form S–11 amended............. 42057
239.23 Form N–14 amended ............ 42057
239.25 Form S–4 amended .............. 42058
239.28 Form S–18 amended....12843, 42058
239.34 Form F–4 amended .............. 42058
239.64 Heading, introductory

text, and Form SE revised .........11908
239.500 Form D revised .................. 36387
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17 CFR (4–1–01 Edition)

1987
17 CFR 52 FR

Page

Chapter II
200.1—200.30–15 (Subpart A) Au-

thority citation amended ........... 2677
200.11 (b) amended .......................... 2677
200.19b Revised ............................. 12148
200.30–3 (a)(6) revised .................... 19856
200.30–4 (a)(7) revised .................... 12148
200.30–5 (a)(8) added ........................ 2401

(a)(8) revised................................18690
200.80—200.83 (Subpart D) Au-

thority citation amended ........... 2677
Authority citation revised; sec-

tion authority citations re-
moved.......................................24146

200.80 (c)(1)(iii) amended ................ 2677
(a)(1)(iv), (2) introductory text,

and (3), (b) introductory text,
(d)(5), (7)(i), and (8) introduc-
tory text, and (e)(5) amended;
(b)(7)(i), (c)(1) introductory
text, (d) (1), (2), (4), and (6)(ii),
and (e) (1), (2), (4), and (7) in-
troductory text revised; (e) (8)
through (14) added; (f) re-
moved; interim.........................24146

Confirmed....................................48193
200.80b (a) removed; (b) amended

and designation removed; in-
terim........................................ 24148

Confirmed....................................48193
200.80c Heading and (a) amended;

(b) revised; interim ................... 24148
Confirmed....................................48193

200.80d Revised ............................. 24148
Confirmed....................................48193

200.80e Revised ............................. 24148
Confirmed....................................48193

200.301—200.312 (Subpart H) Au-
thority citation amended ........... 2677

200.303 (a)(2) amended..................... 2677
200.312 (a)(17) revised; (a)(22) re-

moved; (a) (23) through (30) re-
designated as (a) (22) through
(29) and revised........................... 2677

201 Authority citation amend-
ed ............................................. 25208

201.6 (b) revised............................. 25208
202.3a Effectiveness extended to

9–1–88........................................ 33796
203.7 (a) revised............................. 12148
210.6–07 Amended.......................... 23172
211 Interpretative releases .......... 17396,

18200, 21933, 31027, 46454, 48193
229.10 (c)(1)(iii) amended............... 21260
229.301 Instructions amended........30919

17 CFR—Continued 52 FR
Page

Chapter II—Continued
229.302 (b) removed; (c) redesig-

nated as (b) and amended........... 30919
229.303 Instructions amended........30919
229.304 Instructions amended........21939
229.401 (f) amended........................ 48982
229.501 (c)(8) revised ...................... 21260

(c)(8) corrected ............................30145
229.502 (d)(2) revised...................... 21260

(d)(2) corrected ............................30145
229.512 (j) added............................. 21260

(h) heading and introductory
text amended............................21939

(j) corrected.................................30145
229.601 Instruction 1 (Item 601) re-

vised......................................... 21260
230.423 Amended ........................... 21260
230.424 (a), (b), (c), and (e) revised;

(c) Note added ........................... 21260
230.430A Added ............................. 21261
230.481 (b)(2) and (d)(2) revised .......21262

(b)(2) corrected ............................30146
230.482 (a)(4) added ........................ 21262
230.497 (h) added............................ 21262
230.499 (c)(7) amended ................... 21262
239.13 Form S–3 amended .............. 21262

Form S–3 corrected......................30146
239.16b Form S–8 amended ............ 21262
239.25 Form S–4 amended .....21262, 21938

Form S–4 corrected......................30146
239.33 Form F–3 amended .............. 21263

Form F–3 corrected .....................30146
239.34 Form F–4 amended .....21263, 21939

Form F–4 corrected .....................30146

1988
17 CFR 53 FR

Page

Chapter II
200 Authority citation revised ......25882

Interpretation .............................42944
200.1—200.30–15 (Subpart A) Au-

thority citation revised ............ 17458
200.30–1 (j) added ........................... 12921
200.30–3 (a)(6) revised .................... 30839

(a)(47) added.................................51538
200.30–14 (f) added; authority cita-

tion removed ............................ 17458
200.81 Heading and (a) revised; (b)

text and Note and (c) amend-
ed ............................................. 12413

(a) revised....................................32605
200.601—200.670 (Subpart L)

Added .............................. 25882, 25885
200.670 (c) revised.......................... 25882
200.735–3 (b)(7)(ii) revised;

(b)(7)(iii) amended .................... 17458
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List of CFR Sections Affected

17 CFR—Continued 53 FR
Page

Chapter II—Continued
200.735–5 Revised .......................... 18553
200.800 (b) table amended (OMB

numbers) ................................... 9764
201.1—201.29 (Subpart A) Author-

ity citation added ..................... 28191
201.2 (e)(7) revised ......................... 26434
201.23 (e) added.............................. 28191
202.3a Effectiveness extended to

9–1–90........................................ 32891
211 Interpretative releases .......109, 110,

865, 1341, 7892,29226,33454, 34715, 47801
229.304 Revised ............................. 12929
230.100—230.215 Authority cita-

tion revised .............................. 17459
230.122 Amended ........................... 17459
230.144 (a)(3) revised...................... 12921
230.174 (d) and (e) redesignated as

(e) and (f); new (d) added ............ 11845
230.215 (e) removed; (f) and (g) re-

designated as (e) and (f); new (g)
added; (a), (c), new (f), and (h)
revised; eff. 4–11–88 ..................... 7868

230.420 Revised; eff. 5–1–88............... 3878
230.424 (a) revised; (f) added; eff. 5–

1–88 ............................................ 3878
230.482 (a) introductory text and

(1), (c) Note and (d) revised;
(a)(3) Note, (5), (6) and Note and
(e) through (f) added; eff. 5–1–
88 ............................................... 3879

(e)(1)(i) and (ii) eff. date deferred
to 7–1–88 ....................................15022

Technical correction.....................9768
230.497 Heading, (a) and (g) re-

vised; (i) added; eff. 5–1–88 ........... 3880
230.499 (c)(7) revised; eff. 5–1–88 .......3880
230.501 (a)(5) removed; (a)(6) and

(7) redesignated as (a)(5) and
(6); (a)(1), (3), new (6) and (8) re-
vised; new (a)(7) and (e)(3)
added; (c) amended; eff. 4–11–
88 ............................................... 7868

230.502 (b)(2)(i)(A), (B), and (C) re-
designated as (b)(2)(i)(B), (C),
and (D); new (b)(2)(i)(A) added;
new (b)(2)(i)(B) heading and (C)
heading, (ii)(B) and (vi) re-
vised; (b)(2)(i)(D) amended; eff.
4–11–88........................................ 7869

230.504 Heading, (b), and Notes 1
and 2 revised; Note 3 added .......... 7869

230.701 Added ................................ 12921
230.702(T) Added (temporary)........12922
230.703(T) Added (temporary)........12922
231 Interpretative releases ........... 29226

17 CFR—Continued 53 FR
Page

Chapter II—Continued
239.15A Form N–1A amended; eff.

5–1–88.................................. 3196, 3881
239.701 Added ................................ 12922

Designation and Form N–1A
corrected....................................5269

1989
17 CFR 54 FR

Page

Chapter II
200 Authority citation re-

moved ...................................... 18100
200.1—200.30–16 (Subpart A) Au-

thority citation revised ............ 18100
Authority citation amended........24331

200.15 Removed............................. 18100
200.16 Revised ............................... 18100
200.19b Revised ............................. 24331
200.21 (b) redesignated as (c); (a)

revised; new (b) added ............... 18100
(a) amended .................................24331
Authority citation removed ........24332

200.30–1 (d) revised; eff. 4–19–89.......11371
200.30–3 (a)(48) added ..................... 28797
200.30–4 Introductory text and

(a)(7) revised............................. 24331
Authority citation removed ........24331

200.30–8 Removed.......................... 18101
200.30–10 (b) redesignated as (c);

new (b) added ............................ 53051
200.30–14 Introductory text re-

vised; (g), (h), and (i) added ........18101
(f) revised ....................................33500

200.30–16 Added ............................. 18102
200.80 (b)(7)(i) introductory text,

(A), (ii) and (8) revised ............... 24331
200.200—200.205 (Subpart G) Au-

thority citation revised ............ 40862
200.203 (c) introductory text

amended; (c)(1)(i) through (vi)
revised; (c)(1)(vii), (viii), and
(ix) removed ............................. 40862

200.301—200.312 (Subpart H) Au-
thority citation revised ............ 40862

Authority citation corrected.......46373
200.303 (a)(2) amended ................... 40862

(a)(2) corrected ............................50307
200.312 (a) introductory text and

(1) through (8) revised; (a)(9)
through (29) removed ................ 24332

(a)(8), (10) and (18) removed;
(a)(9), (11) through (17), and
(19) through (29) redesignated
as (a)(8) through (a)(26) and re-
published ..................................40863

(a)(8) revised................................46373
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17 CFR (4–1–01 Edition)

17 CFR—Continued 54 FR
Page

Chapter II—Continued
Corrected.....................................46373

200.402 (a)(5)(iv), (7)(i)(A), (ii), (8)
and (9)(ii) revised ...................... 24332

Authority citation removed ........24332
200.735–3 (b)(7)(ii) and (iii) re-

vised; Footnote 6 un-
changed.................................... 33500

200.800 Amended; OMB num-
bers .......................................... 13057

201.31 Revised ............................... 53051
201.32 Revised ............................... 53051
201.33 (b) redesignated as (c); new

(b) added................................... 53051
201.34 (b) revised ........................... 53051
201.35 (a) revised ........................... 53051
201.36 (b) revised ........................... 53051
201.37 Revised ............................... 53051
201.41 (b) revised ........................... 53051
201.44 (c) removed; (b) redesig-

nated as (c); new (b) added .........53052
201.54 Revised ............................... 53052
201.55 (a) revised ........................... 53052
201.59 Revised ............................... 53052
201.61—201.68 (Subpart C)

Added ....................................... 28799
202 Authority citation revised ......24332
202.5 Authority citation re-

moved; (b) revised ..................... 24332
203.2 Revised ................................ 24333
210.3–06 Added; eff. 4–12–89 ............. 10315
210.3–12 (d) and (e) redesignated as

(e) and (f); new (d) added; eff. 4–
12–89 ......................................... 10316

211 Interpretative releases ........... 22427
211 Staff Accounting Bulletin No.

81 added .................................... 14073
Staff Accounting Bulletin No. 82

added ........................................29333
Staff Accounting Bulletin No. 83

added ........................................32333
Staff Accounting Bulletin No. 84

added ........................................32334
Staff Accounting Bulletin No. 85

added ........................................39351
Staff Accounting Bulletin No. 86

added ........................................41084
Staff Accounting Bulletin No. 87

added ........................................51880
229.304 (a)(3) revised; eff. 4–7–89 .......9774
230.122 Amended ........................... 33501
230.215 Introductory text repub-

lished; (a) revised; eff. 4–19–
89.............................................. 11372

17 CFR—Continued 54 FR
Page

Chapter II—Continued
230.501 Introductory text, (a)(1),

(c), (e)(2) and (h)(4) revised; (e)
introductory text and (h) in-
troductory text republished;
eff. 4–19–89................................. 11372

230.502 Introductory text, (b)(1),
Note, (2)(i), (D), (ii) introduc-
tory text, (iii), (iv) and (d) in-
troductory text revised; new
(b)(2)(vii) and (d) concluding
text added; eff. 4–19–89 ............... 11372

230.503 (a) revised; eff. 4–19–89 ........11373
230.504 (b)(1) revised; new (b)(2)(ii)

added; eff. 4–19–89 ...................... 11373
230.505 (b)(1) and (2)(ii) revised;

eff. 4–19–89................................. 11373
230.506 (b)(1), (2)(i) and (ii) re-

vised; eff. 4–19–89 ....................... 11373
230.507 Added; eff. 4–19–89 .............. 11374
230.508 Added; eff. 4–19–89 .............. 11374
231 Comment time extended .........17947

Interpretative releases ........5600, 22427
239.17a Form N–3 amended; eff. 5–

1–89 ............................................ 4776
239.17b Form N–4 amended; eff. 5–

1–89 ............................................ 4778
239.500 Revised; eff. 4–19–89............ 11374

1990
17 CFR 55 FR

Page

Chapter II
200.1—200.30–16 (Subpart A) Au-

thority citation revised ............ 11168
200.30–1 (g) and (h) removed; (i)

and (j) redesignated as (g) and
(h) ............................................ 11168

(i) added.......................................17943
(j) added.......................................18322
Technical correction ...................20894

200.30–3 (a)(49) added ..................... 19062
(a)(38) revised ..............................45603

200.30–11 (e) added ......................... 11168
200.80 (c)(1) introductory text,

(e)(7)(i) and (ii) revised;
(c)(1)(iii) amended .................... 41188

200.80e Amended........................... 41189
200.301—200.312 (Subpart H) Au-

thority citation revised ............ 19872
200.313 Added ................................ 19872
200.400—200.410 (Subpart I) Au-

thority citation revised ............ 10235
200.410 (d) added............................ 10235
202.3a Effective date extended to

9–1–92........................................ 34011
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List of CFR Sections Affected

17 CFR—Continued 55 FR
Page

Chapter II—Continued
211 Staff Accounting Bulletin No.

88 added .................................... 33284
229 Authority citation revised ......23922
229.512 (f) and authority citation

removed; (g), (h), (i), and (j) re-
designated as (f), (g), (h) and (i);
new (h) introductory text re-
vised......................................... 23922

229.601 Authority citation re-
vised; (b)(5) note added.............. 23922

230 Authority citation amend-
ed .................................... 17943, 18322

Authority citation revised ..........23922
230.144 (d)(3) removed; (d)(4) re-

designated as (d)(3); (a)(3),
(c)(2), (d)(1), (2), new (3)(iv)
through (vii), and note, and (k)
revised; new (d)(3)(viii)
added........................................ 17944

Technical correction ...................20894
230.144A Added ............................. 17945

Technical correction ...................20894
230.145 (d) revised.......................... 17944

Technical correction ...................20894
230.402 Authority citation re-

moved; (c) added ....................... 23922
230.405 Amended ........................... 23923
230.416 Authority citation re-

moved ...................................... 23922
Heading revised; (c) added ...........23923

230.424 Authority citation re-
moved ...................................... 23922

(b) amended .................................23923
230.428 Added ................................ 23923
230.457 Authority citation re-

moved ...................................... 23922
(h) revised....................................23924

230.462 Added ................................ 23924
230.472 Authority citation re-

moved ...................................... 23922
(d) added ......................................23924

230.475a Heading revised; intro-
ductory text amended............... 23924

230.501—230.508 (Regulation D)
Preliminary Note 7 revised .......18322

230.502 (a) Note revised.................. 18322
230.901—230.904 (Regulation S)

Added ....................................... 18322
239.13 Form S–3 amended .............. 23925
239.16b Revised ............................. 23925

Form S–8 revised .........................23925
239.33 Form F–3 amended .............. 23924
239.144 Amended ........................... 40162

1991
17 CFR 56 FR

Page

Chapter II
200 Implementation ..................... 22824
200.1—200.30–16 (Subpart A) Au-

thority citation revised ...22319, 30052
200.30–1 (e)(5) through (8)

added........................................ 22319
(f)(14) added; authority citation

removed....................................30053
200.30–3 (a)(50) added ..................... 27194

(a)(35) revised; authority cita-
tion removed ............................30053

200.30–5 (a)(9) added....................... 12446
201 Authority citation revised ......30053
201.24 Introductory text amend-

ed; authority citation re-
moved ...................................... 30053

210 Authority citation revised .....30053,
57247

210.3–01 (h) revised; authority ci-
tation removed......................... 30053

210.3–02 (d) revised; authority ci-
tation removed......................... 30053

210.3–12 (f) revised; authority ci-
tation removed......................... 30053

210.3–19 (a) revised; authority ci-
tation removed......................... 30053

210.11–01 (a)(6) and (7) redesig-
nated as (a)(7) and (8); new
(a)(6) added ............................... 57247

211 Staff Accounting Bulletin No.
89 added ....................................... 951

Staff Accounting Bulletin No. 90
added .........................................4939

Staff Accounting Bulletin No. 91
added ........................................33376

Interpretive releases ...................37000
229 Authority citation revised.......7265,

22319
229.302 (a)(5) introductory text re-

vised; authority citation re-
moved ...................................... 30053

229.402 General Instruction 1 re-
vised......................................... 30053

229.404 Authority citation re-
moved ...................................... 30053

Instruction 3 revised....................30054
229.405 Added; eff. 5–1–91 ................. 7265
229.510 Amended ........................... 48103
229.512 (j) added............................. 22319
229.601 (b)(10)(iii)(B)(5) revised......30054
229.901—229.915 (Subpart 229.900)

Added ....................................... 57247
230 Authority citation revised ......30054

Authority citation redesignated
from 230.100—230.215 authority
citation ....................................56299
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17 CFR—Continued 56 FR
Page

Chapter II—Continued
230.100—230.215 Authority cita-

tion redesignated as part 230
authority citation .................... 56299

230.158 (a) and (b) revised; author-
ity citation removed................. 30054

230.175 (b)(1)(i) revised; authority
citation removed ...................... 30054

230.424 (b)(3) revised; (b)(6)
added........................................ 30054

230.430A (a)(2) revised ................... 48103
230.467 Added ................................ 30054
230.473 Authority citation re-

moved ...................................... 30054
(d) revised....................................30055

230.480–230.489 Note revised........... 56299
230.482 (a)(6) amended; (a)(7)

added; (d) revised; eff. 6–1–91........8124
230.489 Added ................................ 56299
230.502 Authority citation re-

moved ...................................... 30054
(b)(2)(i)(D) and (ii)(D) revised ......30055

231 Interpretive releases......28986, 37000
239 Authority citation revised ......30055
239.12 (e) revised; Form S–2

amended................................... 30055
239.13 (a) (5) revised; Forms S–3

and S–4 amended....................... 30055
Forms S–8 and S–11 amended .......30056

239.15A Form N–1A amended; eff.
6–1–91 ......................................... 8129

239.17a Form N–3 amended; eff. 6–
1–91 ............................................ 8129

239.17b Form N–4 amended; eff. 6–
1–91 ............................................ 8129

239.25 Form S–4 amended .............. 57254
239.31 Authority citation re-

moved ...................................... 30055
(a) revised; Form F–1 amended

................................................. 30056
239.32 Authority citation re-

moved ...................................... 30055
(a), (b)(2), (d), (e) and (g) revised;

Form F–2 amended ...................30056
239.33 Authority citation re-

moved ...................................... 30055
(a)(1), (6)(iii), (6) note, (b)(1) and

(3) revised; Form F–3 amended
................................................. 30057

239.34 Revised; Form F–4 amend-
ed ............................................. 30058

Form F–4 amended ......................57254
239.37 Added ................................. 30060
239.38 Added ................................. 30061
239.39 Added ................................. 30063
239.40 Added ................................. 30064
239.41 Added ................................. 30065

17 CFR—Continued 56 FR
Page

Chapter II—Continued
239.42 Added ................................. 30067
239.43 Added ................................. 56299

1992
17 CFR 57 FR

Page

Chapter II
200.1—200.30–16 (Subpart A) Au-

thority citation corrected ........10614
200.30–1 (c) revised ........................ 36449
200.30–6 (b) revised ........................ 36449
200.80e Amended........................... 48970
202 Authority citation revised ......18216
202.3 (a) amended .......................... 18216
202.3a Effective date extended

through 9–1–93 .......................... 39359
210 Nomenclature change ....36501, 47409
210.3–01—210.3–20 Introductory

note amended ........................... 45292
210.3–02 (a) and (b) amended........... 45292
210.3–03 (b)(2) amended.................. 45292
210.3–09 (c) amended...................... 45292
210.3–12 (a) amended ..................... 45292
210.3–18 (a)(3) redesignated as

(a)(4); (b) revised; new (a)(3)
added; (c) amended.................... 45292

210.3–19 (a)(2) and (d) amended.......45293
210.3–21 Removed.......................... 45293
210.4–08 (h)(3) added; (j) removed;

(k)(1) amended.......................... 45293
210.4–10 (i)(4)(i) revised; (j)

amended; (k) removed............... 45293
210.7–04 Amended.......................... 45293
210.10–01 (a)(4) revised; (c)(3) and

(4) amended .............................. 45293
210.12–04 (a) amended .................... 45293
210.12–16 Amended ........................ 45293
228 Added ..................................... 36449

Authority citation revised ..........48145
Technical correction ...................54280

228.402 Revised ............................. 48145
228.403 (b) introductory text re-

vised......................................... 48150
228.601 (b)(10)(ii)(A) revised........... 48150
229 Authority citation cor-

rected....................................... 10614
Nomenclature change ........36501, 47409
Technical correction ...................54280

229.402 Revised ............................. 48150
(l) corrected.................................53985

229.403 (b) introductory text re-
vised......................................... 48158

229.601 (b)(10)(iii)(A) revised .........48158
229.801 (g) added............................ 36466
229.802 (g) added............................ 36468
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List of CFR Sections Affected

17 CFR—Continued 57 FR
Page

Chapter II—Continued
230 Authority citation revised .....18043,

18216, 56834
Technical correction ...................29119
Nomenclature change ........36501, 47409

230.134b Added .............................. 56834
230.144A (a)(1)(i)(F) through (H)

redesignated as (a)(1)(i)(G)
through (I); (a)(1)(i)(A) note
and new (a)(1)(i)(F) added;
(a)(1)(i)(B) and (2) amended .......48722

230.174 (g) added............................ 18043
230.175 (b)(1)(i) and (2)(i) amend-

ed ............................................. 36468
230.251—230.263 Undesignated

center heading and text re-
vised......................................... 36468

230.405 Amended ........................... 36472
230.419 Added ................................ 18043
230.424 (b)(6) amended ................... 48975
230.428 (b)(2) and Instruction 2

correctly revised ...................... 10614
230.430 Existing text designated

as (a); (b) added ......................... 56834
230.430A (a)(3) amended................. 48976

(e) added ......................................56834
230.457 (o) added............................ 48976
230.460 (b) redesignated as (b)(1);

(2) added ................................... 56834
230.462 Revised ............................. 48976
230.463 (d)(6) revised...................... 56834
230.481 (b)(2) amended ................... 36473

(g) added ......................................56834
230.495 (a), (c) and (d) revised .........56834
230.496 Revised ............................. 56835
230.497 (c) and (e) revised ............... 56835
230.499 Revised ............................. 18216
230.502 (b)(1), (b) note, (c) intro-

ductory text, (d) introductory
text and concluding text
amended.......................... 36473, 47409

230.504 Redesignated as 230.504a;
new 230.504 added ...................... 36473

230.504a Redesignated from
230.504; heading revised ............. 36473

Removed......................................47409
230.505 (b)(2)(iii) introductory

text, (A) and (B) revised............. 36473
230.508 (a)(2) revised...................... 36473
239 Authority citation cor-

rected....................................... 10614
239 Nomenclature change ............. 36501
239.10 Added ................................. 36473
239.12 Form S–2 amended .............. 36475
239.13 Form S–3 amended .............. 36475

17 CFR—Continued 57 FR
Page

Chapter II—Continued
(a) introductory text, (3)(i), (b)

introductory text, (1), (2), and
(c)(2) revised; (a)(4), (5) and (6)
redesignated as (a)(5), (6) and
(7); new (a)(4) and (b)(5) added;
new (a)(7) introductory text
and (c)(3) amended; Form S–3
amended ...................................48976

239.14 Form N–2 revised................. 56836
239.15A Form N–1A amended .......... 9829
239.16b Form S–8 amended ............ 36475
239.23 Form N–14 amended............. 56835
239.25 Form S–4 amended .....36475, 48977
239.28 Removed............................. 36473
239.32 Form F–2 corrected ............. 10615
239.36 Form F–6 amended .............. 37084
239.37 Form F–7 corrected ............. 10615
239.38 Form F–8 corrected ............. 10615
239.39 Form F–9 corrected ............. 10615
239.40 Form F–10 corrected............ 10615
239.41 Form F–80 corrected............ 10615
239.42 Form F–X corrected ............ 10615

Heading and (a) revised; (d), (e)
and Form F–X amended; (f)
added ........................................36475

239.62 Revised ............................... 18218
239.63 Revised ............................... 18218
239.64 Revised ............................... 18218
239.90 Revised; Form 1–A re-

vised......................................... 36476
239.91 Revised ............................... 36476

Form 2–A revised .........................36493
239.92 Removed............................. 36473
239.93 Removed............................. 36473
239.94 Removed............................. 36473
239.95 Removed............................. 36473
239.96 Removed............................. 36473

1993
17 CFR 58 FR

Page

Chapter II
200.1—200.30–16 (Subpart A) Au-

thority citation revised ............ 14659
Authority citation corrected.......26383

200.15 Added ................................. 52418
200.30–1 (a)(9), (e)(4) and (f)(11) re-

moved; (e)(5) through (8) and
(f)(12), (13) and (14) redesig-
nated as (e)(4) through (7) and
(f)(11), (12) and (13); (k), (l) and
(m) added; interim .................... 14659

(k) corrected................................21349
(f)(14) and (15) added ....................52418

200.30–3 (a)(51) added ..................... 11792
(a)(52) added.................................25774
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17 CFR—Continued 58 FR
Page

Chapter II—Continued
(a)(53) and (54) added....................52419
(a)(55) added; eff. 6–1–95................52902
(a)(6) revised................................68520

200.30–4 (a)(7) revised; (a)(9)
added........................................ 52419

200.30–5 (a)(7) and (f)(10) removed;
(a)(8) and (9) redesignated as
new (a)(7) and (8); (j), (k) and (l)
added; interim .......................... 14857

(m) and (n) added; interim ...........15004
(j) corrected.................................17327
(c–1)(1) amended; (c–1)(3) and (4)

added ........................................52419
200.30–6 (d)(1) removed; (d)(2) and

(3) redesignated as (d)(1) and
(2)............................................. 45839

(d)(1)(i) corrected; (d)(1)(ii), (2),
(3) and (e) reinstated; CFR
correction.................................60380

200.30–14 (f) revised......................... 8541
(j) added.......................................52419

200.30–17 Added ............................. 52419
200.80e Amended........................... 64120
200.83 (i) added; interim ................ 14659
201 Authority citation revised ......14659

Authority citation corrected.......26383
201.5 Amended; interim ................ 14659
201.25 (a) amended; interim........... 14659
202 Authority citation revised ......14659

Technical correction ...................17327
202.3 (a) amended; interim ............ 15004
202.3a Revised............................... 15010
202.7 Existing text designated as

(a) and amended; (b) added; in-
terim........................................ 14659

203 Authority citation revised ......52419
203.2 Revised ................................ 52419
204 Added ..................................... 38520
204.1—204.11 (Subpart A)

Added ....................................... 64370
204.50—204.56 (Subpart C)

Added ....................................... 64372
204.75—204.77 (Subpart D)

Added ....................................... 64373
210 Authority citation revised ......14660

Undesignated center heading
added; interim ..........................14660

210.3–19 (b), (c) and (f) revised ........ 60305
211 Staff Accounting Bulletin No.

92 added .................................... 32843
Regulation at 58 FR 32843 cor-

rected .......................................34842
Staff Accounting Bulletin No. 93

added ........................................59361
228 Authority citation revised ......14660

17 CFR—Continued 58 FR
Page

Chapter II—Continued
Undesignated center heading

added; interim ..........................14660
228.310 (c)(3)(i), (ii) and (g)(2)(i) re-

vised; (c)(3)(iv) removed; (c)(5)
amended................................... 26514

228.402 (a)(2), (b)(1) table,
(2)(iv)(B), Instruction 2, (c)(1)
table, (2)(ii), (d)(1) table, (2)(iv)
and (e)(2)(iv) revised ................. 63012

228.502 (d) heading, (1), (2), (3) in-
troductory text and (d)(3)(i)
through (v) redesignated as
(d)(1), (i), (ii), (iii) introductory
text and (A) through (E); new
(d)(2) added ............................... 19605

228.508 (i) added............................. 19605
228.601 (a)(1) and (b)(3) revised;

(b)(19) removed; (b)(13) existing
text designated as (b)(13)(i),
(b)(20) through (27) redesig-
nated as (b)(19) through (26),
(b)(28) redesignated as (b)(99),
(b)(29) redesignated as (b)(28),
new (b)(25) existing text des-
ignated as (b)(25)(i) and new
(b)(99) existing text designated
as (b)(99)(i); (a)(3), (b)(13)(ii),
(b)(25)(ii), new (b)(27), (c) and
Appendixes A through F added;
instructions, table and new
(b)(24) amended; interim; eff.
11–1–93 ...................................... 14660

(a) and table corrected.................21349
(a) table, (b)(27) heading, (c)

heading, (2) heading and (3)
heading corrected.....................26383

Table correctly revised................27469
229 Authority citation revised ......14664

Undesignated center heading
added; interim ..........................14664

Technical correction ...................17327
229.10 (b)(3)(iii) amended; in-

terim........................................ 14665
(c)(1)(i) amended..........................62029

229.402 (a)(3), (b)(1) table,
(2)(iv)(B), Instruction 2, (c)(1)
table, (2)(ii), Instruction 9,
(d)(1) table , (2)(iv), (e)(2)(iv),
(f)(1)(ii)(A), (i)(3)(i) table,
(ii)(C) and (l) Instructions 2 and
5 revised ................................... 63013

229.501 (c)(4) amended; interim......14665
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List of CFR Sections Affected

17 CFR—Continued 58 FR
Page

Chapter II—Continued
229.502 (d) heading, (1), (2), (3) in-

troductory text and (i) through
(v) redesignated as (d)(1) head-
ing, (i), (ii), (iii) introductory
text and (A) through (E); new
(d)(2) added ............................... 19605

229.508 (k) added............................ 19606
229.512 (a)(4) revised...................... 60306
229.601 (a)(1) and (b)(3) revised;

(b)(19) and (29) removed; (b)(13)
existing text designated as
(b)(13)(i), (b)(20) through (27)
redesignated as (b)(19) through
(26), (b)(28) redesignated as
(b)(99), (b)(29) redesignated as
(b)(28) and new (b)(25) existing
text designated as (b)(25)(i);
(a)(4) Instruction 4, (b)(13)(ii),
new (b)(27), (b)(25)(ii),
(b)(99)(iii), (c) and Appendixes
A through F added; table and
new (b)(24) amended; interim;
eff. 11–1–93................................. 14665

(a)(1) amended; interim ...............14857
(c)(1)(i) corrected.........................21349
(a) table correctly revised ...........27471

230 Undesignated center heading
added; interim .......................... 14669

Technical correction ...................17327
230.100 (a)(6) and (7) added; in-

terim........................................ 14669
230.110 Revised; interim................ 14669
230.134 (a)(14)(i) revised................. 62029
230.144 (d)(2)(i), (ii) and (iii)

added........................................ 67312
230.158 (d) added; interim .............. 14669
230.252 (e) revised.......................... 65542
230.254 (e) added ............................ 26514
230.400—230.494 (Regulation C)

Undesignated center heading
added; interim .......................... 14669

230.405 Authority citation re-
moved; interim......................... 14669

Amended; interim........................14670
230.406 Authority citation re-

moved; interim......................... 14669
(j) added; interim.........................14670

230.418 Authority citation re-
moved; interim......................... 14669

(b)(2) and (3) amended; (b)(4)
added; interim ..........................14670

230.436 (g)(1) revised...................... 62030
230.455 Revised ............................. 65542
230.461 (b)(7) amended ................... 18146
230.483 Heading revised; (e) added;

interim; eff. 11–1–93 ................... 14857

17 CFR—Continued 58 FR
Page

Chapter II—Continued
230.485 (f) added; interim............... 14858
230.486 (g) added; interim .............. 14858
230.487 (d) added; interim .............. 14858
230.488 (c) added; interim .............. 14858
230.495 (e) added; interim .............. 14859
230.497 (j) added; interim............... 14859
230.499 Removed; interim.............. 14670
230.502 (b)(2)(i) and (ii)(B) re-

vised......................................... 26514
232 Added; interim........................ 14670
232.11 (f) corrected ........................ 26383
232.12 (a) corrected........................ 21349
232.101 (a)(1)(i) corrected............... 26383
232.306 (a) note corrected .............. 21349
232.310 Corrected .......................... 21509
232.501 (b)(2) corrected .................. 21349
239 Authority citation revised ......14678

Technical correction ...................17327
239.9 Added ................................... 26515

Form SB–1 amended ....................65542
239.10 Form SB–2 amended; in-

terim........................................ 14678
Form SB–2 amended ....................65542

239.11 Form S–1 amended; in-
terim........................................ 14678

239.12 (h) added; authority cita-
tion removed; interim............... 14678

Form S–2 amended; interim.........14679
Form S–2 amended.......................26518

239.13 (a)(7) added; Form S–3
amended; interim; effective in
part 11–1–93 ............................... 14679

Regulation at 58 FR 14679 cor-
rectly designated; Form S–3
corrected ..................................16771

239.14 Form N–2 amended; in-
terim; eff. 11–1–93 ...................... 14861

Form N–2 amended ......................19346
239.15 Form N–1 amended; in-

terim; eff. 11–1–93 ...................... 14861
239.15A Form N–1A amended; in-

terim; eff. 11–1–93 ...................... 14861
Form N–1A amended; eff. 7–1–93

........................................ 19056–19058
Form N–1A amended....................49922

239.16 Form S–6 amended; in-
terim; eff. 11–1–93 ...................... 14859

239.16b Introductory text, (a) and
(b) redesignated as (a) intro-
ductory text, (1) and (2); new (b)
added; Form S–8 amended; in-
terim; effective in part 4–26–93
and 11–1–93 ................................ 14680

239.17a Form N–3 amended; in-
terim; eff. 11–1–93 ...................... 14861

Form N–3 amended ......................49922
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17 CFR—Continued 58 FR
Page

Chapter II—Continued
239.17b Form N–4 amended; in-

terim; eff. 11–1–93 ...................... 14862
239.18 Authority citation re-

moved; interim......................... 14678
Form S–11 amended; interim .......14680

239.20 Form S–20 amended; in-
terim........................................ 14680

239.23 Form N–14 amended; in-
terim........................................ 14859

Form N–14 amended; eff. 7–1–93
................................................. 19055

239.24 Form N–5 amended; in-
terim; eff. 11–1–93 ...................... 14862

239.25 Form S–4 amended; in-
terim........................................ 14680

Form S–4 amended.......................26518
239.31 Form F–1 amended; in-

terim........................................ 14681
239.32 (h) added; Form F–2 amend-

ed; interim................................ 14681
Form F–2 amended ......................60306

239.33 (a)(7) added; Form F–3
amended; interim ..................... 14681

Form F–3 amended ......................60306
239.34 Form F–4 amended; in-

terim........................................ 14682
239.36 Authority citation re-

moved; interim......................... 14678
239.37 Form F–7 amended .............. 62030
239.39 (b)(4) removed; (b)(5) redes-

ignated as (b)(4); (b)(3), new
(b)(4) and (e) revised; (f) intro-
ductory text, (l) and Form F–9
amended................................... 62030

239.40 Form F–10 amended....35368, 62031
(c)(3), (h), (i) introductory text

and (1) amended; (c)(4) re-
moved; (c)(5) redesignated as
(c)(4) and revised.......................62030

239.62 Regulation at 57 FR 18218
confirmed; interim ................... 14659

Form ET revised; interim............14688
239.63 Regulation at 57 FR 18218

confirmed; interim ................... 14659
Form ID revised; interim.............14687

239.64 Revised; interim ................. 14682
Form SE revised; interim............14688

239.65 Added; interim.................... 14682
Form TH added; interim..............14689

239.90 Form 1–A amended .............. 26519

1994
17 CFR 59 FR

Page

Chapter II
200 Authority citation amend-

ed ............................................. 52695
200.1—200.30–16 (Subpart A) Au-

thority citation revised.............. 5943
200.11 Heading, (a)(2) and (b) re-

vised; (c) added ........................... 5943
(b) corrected..............................12543

200.12 Amended .............................. 5943
200.27 Amended; heading re-

vised .......................................... 5943
200.27a Added ................................. 5943
200.30–1 (g)(2) amended................. 5943
200.30–3 Regulation at 58 FR 52902

eff. date delayed to 6–7–95 .......... 59137
(a)(56) added.................................63660
(a)(57), (58) and (59) added.............66700

200.30–4 (a)(10) added ..................... 23794
(b–2) introductory text and (1)

revised; (b–3) and (b–4) redes-
ignated as (b–4) and (b–5); new
(b–3) added ................................43464

(a)(5) and authority citation re-
moved.......................................52695

200.30–5 (i)(1) amended ................. 5943
200.30–6 Heading and (a) intro-

ductory text amended ................ 5943
200.30–6a Added .............................. 5943
200.30–11 (c)(2) amended.................. 5944
200.30–14 (g)(1) introductory text,

(2), (5) and (h) revised................. 39680
200.30–16 Introductory text

amended; (b) removed; (c) and
(d) redesignated as (b) and (c);
new (b) and new (c) revised.........39681

200.41 (a) revised ........................... 53936
200.42 (b)(2) redesignated as (b)(3);

new (b)(2) added ........................ 53936
200.80 (c)(1)(ii), (iii), (2), (d)(7)(i),

(e) introductory text and
(7)(iii) amended.......................... 5944

(c)(1)(iii) corrected ....................12543
200.90—200.104 (Subpart E) Re-

moved........................................ 5944
200.202 (a) amended ........................ 5944
200.203 (c)(1)(vi) amended;

(c)(1)(vii) added .......................... 5944
200.204 Amended............................. 5945
200.303 (a)(2) and (b)(2) amend-

ed............................................... 5945
(a)(2) corrected ..........................12543

200.309 (a)(1) amended..................... 5945
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17 CFR—Continued 59 FR
Page

Chapter II—Continued
200.735–1—200.735–16 (Subpart M)

Authority citation revised........43464
200.735–5 (e)(1)(ii) amended............ 43464
202.2 Amended................................ 5945
202.3 (a) amended............................ 5945
202.5 (c) amended............................ 5945
202.7 (a) amended............................ 5945
203.2 Amended................................ 5945
203.7 (a) amended ......................... 5945
210 Authority citation revised ......65631
210.1–02 (l) through (aa) redesig-

nated as (m) through (bb); new
(l) added.................................... 65636

210.3–05 (b)(1) introductory text
amended; (c) added.................... 65636

210.3–09 (a) and (b) amended; (d)
added........................................ 65636

210.3–12 (f) amended ...................... 65636
210.3–20 Revised ............................ 65631
210.4–08 (g) revised ........................ 65636
210.5–02 (b) amended...................... 65636
210.5–04 (a) revised; (c) amend-

ed ............................................. 65636
210.6–07 Amended.......................... 65636
210.6–10 Amended.......................... 65636
210.7–05 (a) revised; (c) amend-

ed ............................................. 65637
210.9–07 Removed.......................... 65637
210.12–01 Revised .......................... 65637
210.12–02 Removed ........................ 65637
210.12–03 Removed ........................ 65637
210.12–05 Removed ........................ 65637
210.12–06 Removed ........................ 65637
210.12–07 Removed ........................ 65637
210.12–08 Removed ........................ 65637
210.12–10 Removed ........................ 65637
210.12–11 Removed ........................ 65637
211 Interpretive releases ............ 12758

Interpretive releases ...................26109
228.601 (c)(1)(ii) revised; (c)(2)(iv)

added........................................ 36260
Table, (b)(4)(iii), (10) and (25)(ii)

amended; (b)(28)(iv), (99)(ii)
and (c)(1)(ii) note revised;
(c)(1)(vi) note redesignated as
(c)(1)(vi) Note 1; (c)(1)(vi) Note
2 added......................................67759

229.401 (e) amended; authority ci-
tation removed......................... 52695

229.404 (b) amended ....................... 65637
229.512 (a)(1)(iii) amended; (a)(4)

revised ..................................... 21649
229.601 (c)(1)(ii) revised; (c)(2)(iv)

added........................................ 36260
(b)(21)(ii) amended .......................65637

17 CFR—Continued 59 FR
Page

Chapter II—Continued
Table, (b)(4), (10) and (25)(ii)

amended; (b)(99)(iii), (c)(1)(ii)
note and (c)(3)(ii) revised;
(c)(1)(vi) note redesignated as
(c)(1)(vi) Note 1; (c)(1)(vi) Note
2 added......................................67760

229.901 (c) revised.......................... 63682
229.911 (a)(2)(vi) amended;

(a)(2)(vii) added; (b) revised ....... 63683
230.135 (a)(6) revised...................... 21649
230.135c Added .............................. 21649
230.139 Authority citation re-

moved ...................................... 21649
(a) redesignated as (a)(1); (a)(2)

added ........................................21650
230.405 Amended ........................... 67761
230.416 (a)(1)(ix) and (x) amended;

(a)(1)(xi) added.......................... 43470
230.445 (b) amended ........................ 5945
230.457 (o) revised.......................... 21650
230.462 Revised ............................. 21650
230.475a Revised............................ 21650
230.477 Authority citation re-

moved ...................................... 21649
(b) revised....................................21650

230.483 (e)(3)(iii) added; (e)(4) re-
vised......................................... 36261

(e)(1)(iv) note redesignated as
(e)(1)(iv) Note 1; (e)(1)(iv) Note
2 added......................................67761

230.485 Revised ............................. 43464
230.486 Revised ............................. 43464
230.487 (c) revised.......................... 43465
230.488 (c)(2) removed; (c)(1) re-

designated as (c) ....................... 67761
230.502 (c) revised.......................... 21650
230.902 (b)(7) added ........................ 21650
231 Interpretive releases............... 12758

Interpretive releases ...................26109
232.12 (b) amended......................... 67761
232.13 (d) added ............................. 67761
232.101 (a)(1)(i), (iii), (c) heading,

(2), (3), (8) and (10) revised;
(b)(3), (4), (5) and (c)(18)
through (21) added; (c)(16)
amended................................... 67761

232.102 (a) and (e) revised ............... 67762
232.301 Revised ........... 36263, 49573, 68068
232.302 (b) revised; (c) added........... 67762
232.303 (a)(3) and (4) added ............. 67762
232.304 (a) and (d) revised............... 67762
232.306 (a) note amended ............... 67762
232.311 (b), (c), (d) revised; (e), (f),

(g) and (h)(2) amended ............... 67763
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17 CFR—Continued 59 FR
Page

Chapter II—Continued
232.901 (a) note and (c)(4) note

added; (d) heading, introduc-
tory text and (2) revised ............ 67763

232.902 (a) note added; (e), (g)
heading, introductory text and
(2) revised ................................. 67763

239.0–1 (b) amended ........................ 5945
239.11 Form S–1 amended .............. 63683
239.14 Form N–2 amended .....43468, 52702

Form N–2 amended; authority
citation removed ......................52701

239.15A Form N–1A amended .........43468
Form N–1A corrected...................48799
Form N–1A amended; authority

citation removed ......................52701
239.16 Form S–6 amended .....43468, 67763

Form S–6 corrected......................48799
239.17a Form N–3 amended ........... 43468,

52702, 52703
Form N–3 corrected .....................48799

239.17b Form N–4 amended ............ 43468
Form N–4 corrected .....................48799

239.18 Form S–11 amended............. 63683
239.23 Form N–14 amended............. 52695
239.25 Form S–4 amended .............. 63683
239.31 Form F–1 amended .....21650, 63683
239.32 (b)(2), (d), (g) and Form F–2

amended................................... 21651
239.33 (a)(4) removed; (a)(5), (6)

and (7) redesignated as (a)(4),
(5) and (6); (a) introductory
text, (1), (2), new (5) and (b)(1)
through (4) revised; new
(a)(5)(iii) note and Form F–3
amended................................... 21652

Form F–3 amended .............21653, 21654
Corrected.....................................25811

239.34 Form F–4 amended ....21654, 21655,
63683

239.39 (a)(2) and Form F–9
amended...................................... 243

239.64 Form SE amended ............... 67766
239.65 Form TH amended............... 67767

1995
17 CFR 60 FR

Page

Chapter II
200.1 (a) amended .......................... 14623

(j) revised ....................................32794
200.2 (b) through (e) and (g) re-

vised......................................... 14624
200.12 Amended............................. 14624
200.13 Revised ............................... 14624
200.13b Amended........................... 14625
200.14 Revised ............................... 14625

17 CFR—Continued 60 FR
Page

Chapter II—Continued
200.16 Amended............................. 32794
200.16a Revised ............................. 14625
200.17 Revised ............................... 14625
200.18 (b)(3) and (5) amended .......... 14625
200.19a Introductory text re-

vised......................................... 14625
200.19b Revised ............................. 14626
200.19c Added................................ 39644
200.20b Introductory text amend-

ed; (f) revised; (g) removed.........14626
200.20c Amended........................... 14626
200.21 (b)(2) amended..................... 14626
200.21a Revised ............................. 14626
200.22 Revised ............................... 14626
200.23a Revised ............................. 14627
200.23b Removed........................... 14627
200.24 Amended............................. 14627
200.24a Revised ............................. 14627
200.25 Revised ............................... 14627
200.26 Removed............................. 14627
200.26a Amended........................... 14627
200.27 Amended............................. 14627
200.30–1 (e)(2), (6), (f)(4), (8), (12)

and (g)(2) revised....................... 14627
200.30–3 (f) revised............................... 6

(a)(21), (22), (32), (35)(i), (39) in-
troductory text, (ii) and (42)
revised; (a)(35) introductory
text added.................................14628

(a)(60) added.................................28718
200.30–4 (a)(5) amended.................. 32794
200.30–4 (a)(2) revised .................... 14628
200.30–5 (f)(1)(xxiv) and (xxv)

added; (f)(5), (g) and (h) re-
moved; (f)(6) through (f)(9) and
(i) through (n) redesignated as
(f)(5) through (8) and (g)
through (l); (a)(1), (2), (b), (d),
(e)(3), (4) and (g)(1) revised;........14628

Corrected.....................................15674
200.30–6 (a) introductory text re-

vised......................................... 14628
200.30–7 (a)(1) through (5) and (9)

amended; (a)(10) added .............. 32794
(a)(4) revised................................14629

200.30–9 Revised ................... 14629, 32794
200.30–10 (a)(6) removed; (a)(7) and

(8) redesignated as (a)(6) and
(7); (a)(1) through (5) and new
(6) amended .............................. 32794

200.30–11 Heading, introductory
text, (a), (b) and (d) revised ........14629

200.30–12 Removed ........................ 14630
200.30–13 Amended ........................ 14630
200.30–14 (a) and (b) amended .........14630

VerDate 11<MAY>2000 12:51 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00044 Fmt 8060 Sfmt 8060 Y:\SGML\194052B.XXX pfrm08 PsN: 194052B



707
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17 CFR—Continued 60 FR
Page

Chapter II—Continued
(g)(1) introductory text, (2) and

(4) through (7) revised;
(g)(1)(x) through (xiv) added .....32794

200.30–15 Revised .......................... 14630
200.30–18 Added ............................. 39644
200.40—200.42 (Subpart B) Author-

ity citation revised ................... 17202
200.40 Revised ............................... 17202
200.41 Redesignated as 200.42; new

200.41 added............................... 17202
200.42 Redesignated as 200.43; new

200.42 redesignated from 200.41;
(a) and (b) amended ................... 17202

200.43 Redesignated from 200.42;
(c)(1) amended .......................... 17202

(a)(1)(iii) amended .......................32795
Corrected.....................................62295

200.80—200.83 (Subpart D) Au-
thority citation revised ............ 50091

200.80f Revised.............................. 50091
200.110—200.114 (Subpart F) Au-

thority citation revised ............ 32795
200.111 (d)(1)(i) and (2) amend-

ed ............................................. 32795
200.301—200.313 (Subpart H) Au-

thority citation amended .........32795
200.312 (a)(8) amended ................... 32795
200.401 (a) amended ....................... 17202
200.550—200.554 (Subpart K) Au-

thority citation revised ............ 32795
200.554 (a) amended ....................... 32795
200.735–5 (k) revised ...................... 52626
200.735–13 (c) amended................... 32795
201 Authority citation re-

moved ...................................... 32795
201.1—201.29 (Subpart A) Re-

moved ...................................... 32795
201.31—201.60 (Subpart B) Author-

ity citation revised ................... 32795
201.42 (b) amended ........................ 32795
201.54 Amended............................. 32795
201.57 Amended............................. 32795
201.60 Removed............................. 32795
201.61—201.68 (Subpart C) Author-

ity citation revised ................... 32795
201.100—201.900 (Subpart D)

Added ....................................... 32796
201.100 (b)(2) corrected .................. 46499
201.230 (a)(1)(vi) correctly re-

vised......................................... 46499
201.430 (a) and (c) corrected ........... 46500
201.431 (a) corrected ...................... 46500
202.3a Introductory text amend-

ed ............................................. 26613
202.8 Removed .............................. 32823
203.3 Amended .............................. 32823

17 CFR—Continued 60 FR
Page

Chapter II—Continued
203.7 (b) amended .......................... 32823
203.8 Amended .............................. 32823
209 Added ..................................... 32823
210.6–07 Amended.......................... 38923
211 Staff Accounting Bulletin No.

94 added .................................... 20022
Staff Accounting Bulletin No. 94

corrected ..................................24968
Staff Accounting Bulletin No. 95

added ........................................66072
228.10 (f) added .............................. 32824
228.501 (a)(4) revised...................... 26613
228.502 Introductory text and (f)

revised; (a)(1) heading re-
moved; (a)(1), (b) and (c)
amended................................... 26613

228.503 (b) and (c) revised ............... 26613
228.512 (a)(1)(ii) amended .............. 26614
228.601 (b)(24) amended.................. 26614
229.10 (d) added ............................. 32824
229.501 (c)(4) revised ...................... 26614
229.502 Introductory text, (a) in-

troductory text and (g) revised;
(b), (c) and (f) introductory text
amended................................... 26614

229.503 (b) and (c) revised; author-
ity citation removed................. 26614

229.512 (a)(1)(ii) revised ................. 26615
229.601 (b)(24) amended.................. 26615
229.801 Guide amended .................. 26615
230 Authority citation amend-

ed ............................................. 26615
230.110 (a) amended; (d) added........26615
230.111 Existing text designated

as (a); (b) added ......................... 26615
230.138 Revised ............................... 6965
230.139 Introductory text and

(a)(2) revised .............................. 6966
230.402 (d) and (e) added ................. 26615
230.406 (e), (g), (h)(1) and (2)

amended................................... 32824
(b)(1) and (3) revised.....................47692

230.411 (b)(4) and (c) amended ........32824
230.424 (b)(7) amended ................... 26615
230.429 Authority citation re-

moved ...................................... 26615
(b) amended .................................26616

230.430A (a)(3) and Instruction
amended................................... 26616

230.434 Added ................................ 26616
230.439 Authority citation re-

moved ...................................... 26615
Existing text designated as (a);

(b) added ...................................26617
230.455 Amended ........................... 26617
230.457 (o) revised.......................... 26617
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17 CFR—Continued 60 FR
Page

Chapter II—Continued
230.461 Authority citation re-

moved ...................................... 26615
(a) amended .................................26617

230.462 Heading revised; existing
text designated as (a); (b) and
(c) added ................................... 26617

230.472 (e) added ............................ 26618
230.483 (b) amended; (c) redesig-

nated as (c)(1); (c)(2) added.........26618
230.497 (h) redesignated as (h)(1);

(h)(2) added............................... 26618
231 Table amended........................ 35666

Interpretive releases ...................53467
232.13 (a)(3) added.......................... 26618
232.101 (c)(13) amended.................. 32824

(c)(7) removed; (b)(4), (5) and
(c)(8) through (21) redesig-
nated as (b)(7), (8) and (c)(7)
through (20); (a)(1)(iv), (b)(2),
new (c)(8) and new (13) revised;
new (b)(4), new (5) and (6)
added ........................................57684

232.102 (a) amended ....................... 32824
232.301 Revised .................... 27692, 57684
239.9 Form SB–1 amended ............. 26618
239.10 Form SB–2 amended ............ 26618
239.11 Form S–1 amended .............. 26619
239.12 Form S–2 amended .............. 26619
239.13 Form S–3 amended .............. 26620
239.14 Form N–2 amended .....26623, 38924
239.15A Form N–1A amended; eff.

4–3–95........................................ 11886
239.15A Form N–1A amended ........38923,

38924
239.17a Form N–3 amended ............ 38924
239.17b Form N–4 amended ............ 38925
239.18 Form S–11 amended............. 26620
239.23 Form N–14 amended; eff. 4–

3–95........................................... 11887
239.31 Form F–1 amended .............. 26620
239.32 Form F–2 amended .............. 26621
239.33 Form F–3 amended .............. 26621

1996
17 CFR 61 FR

Page

Chapter II
200.30–4 (a)(11) added ..................... 20721
200.30–5 (a)(8)(ii)(B) amended ........49011
200.30–7 (a)(3) corrected................. 15338
200.30–7 (a)(9) and (10) amended;

(a)(11) added ............................... 5939
(a)(3) and (4) corrected .................13689

200.30–7 Corrected .......................... 1533
200.30–14 (k) added......................... 56892
200.80 (c)(3) added.......................... 24654

17 CFR—Continued 61 FR
Page

Chapter II—Continued
201 Technical correction............... 59930
201.1001 (Subpart E) Added ............ 57774
202.3a Introductory text amend-

ed ............................................. 49959
210.3–16 Removed.......................... 30401
210.4–05 Removed.......................... 30401
210.4–06 Removed.......................... 30401
210.4–10 (b) revised; (c) through

(h) removed; (i) and (j) redesig-
nated as (c) and (d) .................... 30401

210.03–05 (a)(3) and (b) revised ........54514
210.11–01 (b) and (c) revised ............ 54514
211 Staff Accounting Bulletin No.

96 added .................................... 12020
211 Staff Accounting Bulletin No.

97 added .................................... 40721
228.310 (c) and (d)(1) revised; (d)(2)

removed; (d)(3) redesignated as
(d)(2)......................................... 54515

228.405 (a) amended; (a)(1) and (2)
revised ..................................... 30391

228.502 (a)(2) revised...................... 24654
228.601 (c)(1)(vi) Note 1 and Note 2

amended................................... 24654
Table amended; (b)(7), (14) and

(28) removed .............................30401
228.701 (e) added ............................ 54508
229.405 (a)(1) and (2) revised ........... 30391
229.501 (b) removed; (c) redesig-

nated as (b); new (b)(8) amend-
ed ............................................. 30401

229.502 (a)(2) revised...................... 24654
229.601 (c)(1)(vi) Note 1 and Note 2

amended................................... 24654
Table amended; (b)(6), (7), (14)

and (28) removed.......................30401
229.701 (e) added ............................ 54508
229.801 (a) removed........................ 30401
229.802 (a) removed........................ 30401
230.111 (a) amended ....................... 49959
230.120 Revised ............................. 24654
230.134 (e) added; eff. 6–3–96 ............ 13975
230.144 (a)(3)(iv) amended;

(a)(3)(v) added........................... 21359
230.148 Removed ........................... 30401
230.236 (a) and (c)(4) amended ........49959
230.252 (h)(2) revised...................... 30401

(f) removed ..................................49959
(e) revised; (h)(1) amended ...........67202

230.253 (b) redesignated as (b)(1);
(b)(2) added ............................... 24654

230.254 (b)(1) amended ................... 67202
230.255 (a)(1) amended ................... 67202
230.256 Introductory text amend-

ed ............................................. 67202
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17 CFR—Continued 61 FR
Page

Chapter II—Continued
230.257 Introductory text amend-

ed ............................................. 67202
230.259 (a) amended ....................... 67202
230.300—230.346 Undesignated

center heading removed............ 30402
230.300 Removed ........................... 30402
230.302 Removed ........................... 30402
230.304 Removed ........................... 30402
230.306 Removed ........................... 30402
230.310 Removed ........................... 30402
230.312 Removed ........................... 30402
230.314 Removed ........................... 30402
230.316 Removed ........................... 30402
230.318 Removed ........................... 30402
230.320 Removed ........................... 30402
230.322 Removed ........................... 30402
230.324 Removed ........................... 30402
230.326 Removed ........................... 30402
230.328 Removed ........................... 30402
230.330 Removed ........................... 30402
230.332 Removed ........................... 30402
230.334 Removed ........................... 30402
230.336 Removed ........................... 30402
230.338 Removed ........................... 30402
230.340 Removed ........................... 30402
230.342 Removed ........................... 30402
230.344 Removed ........................... 30402
230.346 Removed ........................... 30402
230.402 (a) and (c) amended; (e) re-

vised......................................... 30402
230.406 Note redesignated as Note

1; Note 2 added; (a) amended; (j)
removed ................................... 30402

230.420 Existing text designated
as (a); (b) added ......................... 24655

230.445—230.447 Undesignated
center heading removed............ 30402

230.445 Removed ........................... 30402
230.446 Removed ........................... 30402
230.447 Removed ........................... 30402
230.464 Heading revised; introduc-

tory text and (b) amended .........30402
230.471 Existing text designated

as (a); (b) added ......................... 30402
230.472 (b) amended ....................... 30402
230.473 (c) and (d) amended ............ 30402
230.481 (h) added............................ 24655
230.482 (a)(6) note added; (a)(7)

note removed............................ 24655
230.504 (b)(1) revised...................... 30402
230.604 (a) amended ....................... 49959
230.605 (c) redesignated as (c)(1);

(c)(2) added ............................... 24655
230.651 Undesignated center

heading and section re-
moved ...................................... 30402

17 CFR—Continued 61 FR
Page

Chapter II—Continued
230.652 Removed ........................... 30402
230.653 Removed ........................... 30402
230.654 Removed ........................... 30402
230.655 Removed ........................... 30402
230.656 Removed ........................... 30402
230.702(T) Removed ...................... 30402
230.703(T) Removed ...................... 30402
230.902 (a)(1) amended ................... 30402
230.1001 Undesignated center

heading and section added.........21359
231 Interpretive releases............... 24651
232.101 (c)(7) removed; (c)(8)

through (20) redesignated as
(c)(7) through (19); eff. 5–5–
97.............................................. 67202

232.301 Revised ............................. 52284
232.304 Heading, (a), (b)(1) and (c)

revised ..................................... 24655
232.311 (c) removed; (d) through (i)

redesignated as (c) through
(h) ............................................ 30402

239.9 Form SB–1 amended ............. 67202
239.10 Form SB–2 amended ............ 67202
239.11b Form N–3 amended; eff. 6–

3–96........................................... 13984
239.14 Form N–2 amended .....24658, 49961
239.15A Form N–1A amended; eff.

6–3–96........................................ 13983
239.15A Form N–1A amended ........24657,

49016, 49017, 49961
239.17a Form N–3 amended; eff. 6–

3–96.................................. 13983, 13984
239.17a Form N–3 amended ...24658, 49961
239.17b Form N–4 amended ...24658, 49961
239.23 Form N–14 amended ............ 49011
239.25 Form S–4 amended .............. 54516
239.34 Form F–4 amended .............. 54516
239.36 Form F–6 amended .............. 30403
239.37 Form F–7 amended .....24655, 30403
239.38 Form F–8 amended .....24655, 30403
239.39 Form F–9 amended .....24656, 30403
239.40 Form F–10 amended....24656, 30403
239.41 Form F–80 amended....24656, 30403
239.90 Form 1–A amended .............. 67203
239.91 Form 2–A amended .............. 67203
239.101 Removed ........................... 30403
239.300 Removed ........................... 30403
239.701 Removed ........................... 30403

1997
17 CFR 62 FR

Page

Chapter II
200.30–1 (m) removed..................... 36455
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17 CFR—Continued 62 FR
Page

Chapter II—Continued
(b) and (g)(2) removed; (g)(3) re-

designated as (g)(2); (c)
through (l) redesignated as (b)
through (k) ...............................47368

200.30–3 (a)(6) revised ....................... 542
(a)(61) and (62) added .....................1385

200.30–5 (j) removed; (k) and (l) re-
designated as (j) and (k)............. 36455

200.30–6 (a), (b) and (c) removed;
(d) through (h) redesignated as
(a) through (e)........................... 47368

202 Policy statement .................... 15604
Authority citation amended........16079

202.3a Introductory text amend-
ed ............................................. 47938

202.8 Added .................................... 4105
202.9 Added ................................... 16079
210 Authority citation revised....... 6063,

12749
210.1–02 (d) revised; eff. 4–17–97.......12749
210.4–08 (n) added; eff. 4–11–97 .......... 6063
228 Authority citation revised....... 6064,

36455, 39761
Technical correction ...................43581

228.10 (g) added; eff. 4–11–97 ............. 6064
(a)(1) amended .............................26388

228.310 Note 2 amended; eff. 4–11–
97 ............................................... 6064

228.502 (d)(1) introductory text
and (i) revised; (d)(2) amend-
ed ................................................ 542

228.508(i) amended; (j) added............. 543
(j) corrected.................................11323

228.601 (a) amended; (c)(1)(ii) note
designated as (c)(1)(ii) Note 1;
(c)(1)(ii) Note 2 and (2)(iii) note
added; (c)(1)(v) revised .............. 36455

228.701 Heading revised; (f)
added........................................ 39761

229 Authority citation revised........ 6064
Technical correction ...................43581

229.305 Added; eff. 4–11–97 ................ 6064
229.502 (d)(1) introductory text

and (i) revised; (d)(2) amend-
ed ................................................ 543

229.508 (k) amended; (l) added ........... 543
(l) corrected.................................11323

229.601 (a) amended; (c)(1)(ii) note
designated as (c)(1)(ii) Note 1;
(c)(1)(ii) Note 2 and (2)(iii) note
added; (c)(1)(v) revised .............. 36456

229.701 Heading revised; (f)
added........................................ 39762

230 Authority citation amend-
ed ............................................. 24573

Technical correction ...................43581

17 CFR—Continued 62 FR
Page

Chapter II—Continued
Authority citation corrected;

CFR correction.........................65019
230.135e Added .............................. 53954
230.144 (d)(1), (e)(3)(ii), (iii), (iv)

and (k) revised; eff. 4–29–97 .......... 9244
230.145 (d)(2) and (3) revised; eff. 4–

29–97........................................... 9245
230.146 Added ................................ 24573
230.401 (c) revised.......................... 39762
230.404 (a) amended ....................... 39763
230.405 Amended .................. 26388, 36456
230.418 (a)(4) amended ...................... 543
230.424 (d) amended ....................... 39763
230.461 (b)(7) amended ...................... 543
230.462 (d) added............................ 39763
230.463 (a) and (b) revised............... 39763
230.482 (d) revised.......................... 64978
230.485 (b)(1)(i) and (ii) removed;

(b)(1)(iii) through (ix) redesig-
nated as (b)(1)(i) through (vii);
(b)(2) introductory text and
(d)(2)(ii)(B) and (ii) undesig-
nated text amended .................. 47938

230.497 (f) amended........................ 39763
230.502 (c)(2) amended ................... 53954
230.901—230.905 Preliminary Note

7 amended................................. 53954
230.902 (b)(8) added ........................ 53954
232 Technical correction......16691, 43581
232.10 (b) note revised.................... 36456
232.11 (e) and (m) revised ............... 36456
232.13 (a)(1)(iii) amended............... 47938
232.14 Added ................................. 58649
232.100 Added ................................ 36456
232.101 (a)(1)(ii), (iii), (iv), (2)(ii),

(b)(1), (c)(6) and (7) revised;
(c)(19) removed; (d) added .......... 36456

(c)(5) removed; (c)(6) through
(18) redesignated as (c)(5)
through (17) ..............................39763

232.102 (d) amended ....................... 36457
232.201 (b) note designated as (b)

Note 1; (b) Note 2 added.............. 36457
232.202 (d) note designated as (d)

Note 1; (d) Notes 2 and 3
added........................................ 36457

232.301 Revised ............................... 8878
Technical correction ...................16691
Corrected.....................................13821
Revised........................................41842

232.303 (a)(2) and (b) revised ........... 36457
232.304 (b)(2) and (d) revised ........... 36458
232.307 Revised ............................. 36458
232.311 (i) added............................. 36458
232.601 Undesignated center

heading and section added.........36458
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17 CFR—Continued 62 FR
Page

Chapter II—Continued
232.901—232.903 Undesignated

center heading removed............ 36458
232.901 Removed ........................... 36458
232.902 Removed ........................... 36458
232.903 Removed ........................... 36458
239 Authority citation amend-

ed............................................... 6070
239.9 Form SB–1 amended ............. 39763
239.10 Form SB–2 amended ............ 39763
239.11 Form S–1 amended; eff. 4–

11–97........................................... 6070
Form S–1 amended.......................39764

239.12 Form S–2 amended; eff. 4–
11–97........................................... 6070

Form S–2 amended .............36458, 39764
239.13 (b)(1) and Form S–3 amend-

ed ............................................. 26388
Form S–3 amended .............36458, 39764

239.15A Form N–1A amended ........47939,
64986

239.16 Form S–6 amended .............. 47938
239.16b Form S–8 amended ............ 36458
239.17a Form N–3 amended ...47939, 64986
239.17b Form N–4 amended ........... 47939,

47940, 64986, 64987
239.18 Form S–11 amended; eff. 4–

11–97........................................... 6071
Form S–11 amended .....................39764

239.23 Form N–14 amended ............ 47938
239.25 Form S–4 amended; eff. 4–

11–97........................................... 6071
Form S–4 amended.......................39764

239.31 Form F–1 amended .............. 39765
239.32 (b)(2)(i) and Form F–2

amended................................... 26388
Form F–2 amended .............36459, 39765

239.33 (b)(1) and Form F–3 amend-
ed ............................................. 26388

Form F–3 amended ......................36459
239.34 Form F–4 amended; eff. 4–

11–97........................................... 6071
Form F–4 amended ......................39766
Form F–4 corrected .....................43581

239.37 Form F–7 corrected ............. 11323
239.38 Form F–8 corrected ............. 11323
239.39 Form F–9 corrected ............. 11323
239.40 Form F–10 corrected............ 11323
239.61 Removed; Form SR re-

moved ...................................... 39766
239.144 (c) and Form 144 amend-

ed ............................................. 35340
239.500 Form D amended................ 39766

1998
17 CFR 63 FR

Page

Chapter II
200 Authority citation amend-

ed............................................... 8101
200.30–3 (a)(63) added....................... 8101

200.30–3 (a)(7)(iv) amended;
(a)(7)(v), (64), (65) and (66)
added ........................................59394

201.102 (e)(1)(iv) added................... 57172
201.210 (a)(1) and (c) introductory

text revised; (c)(3) added ........... 63405
201.221 Heading, (a) and (d) re-

vised......................................... 63405
202.3 (b) revised; eff. 4–21–99 ........... 70916
210 Policy statement...................... 9135
211 Staff Accounting Bulletin No.

98 added...................................... 6474
Policy statement ..........................9135

228.101 (c) and (d) added; eff. 10–1–
98 ............................................... 6379

228.501 Revised; eff. 10–1–98 ............. 6379
228.502 Revised; eff. 10–1–98 ............. 6380
228.503 Revised; eff. 10–1–98 ............. 6380
228.508 (a) amended; (j) revised;

eff. 10–1–98 .................................. 6380
229.101 (e), (f) and (g) added; eff.

10–1–98........................................ 6381
229.501 Revised; eff. 10–1–98 ............. 6381
229.502 Revised; eff. 10–1–98 ............. 6383
229.503 Revised; eff. 10–1–98 ............. 6383
229.508 (e) and (l) revised; eff. 10–1–

98 ............................................... 6384
230 Authority citation amend-

ed............................. 6384, 13943, 13984
230.144 (a)(3) and (e)(3)(vii) re-

vised; eff. 4–27–98......................... 9642
230.146 Heading revised; introduc-

tory text, (a) and (b) redesig-
nated as (a) introductory text,
(1) and (2); (b) added .................... 3035

230.157 Heading and (b) revised ......35514
230.421 (b) revised; (d) added; eff.

10–1–98........................................ 6384
230.431 (a) introductory text re-

vised; eff. 6–1–98......................... 13984
230.461 (b)(1) revised; eff. 10–1–

98 ............................................... 6385
230.480 Note amended; eff. 6–1–

98.............................................. 13943
230.481 Revised; eff. 10–1–98 ............. 6385
230.482 (a) introductory text, (3),

(5) and (7) revised; (d)(1)(ii)
amended; (d)(1)(iii) added; eff.
6–1–98........................................ 13984

230.483 Form N–1A amended; eff.
6–1–98........................................ 13943
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17 CFR—Continued 63 FR
Page

Chapter II—Continued
230.485 (b) introductory text and

(1)(iv) amended; eff. 6–1–98 .........13943
230.495 (a) amended; eff. 6–1–98 .......13943
230.497 (d) and (e) amended; eff. 6–

1–98........................................... 13943
(a) revised; (k) added; eff. 6–1–98

................................................. 13984
(k)(2)(ii) corrected .......................19286

230.498 Added; eff. 6–1–98 ................ 13985
(b) and (c)(3) corrected.................19286

230.901—230.905 Preliminary Note
5 amended; eff. 4–27–98................. 9642

230.902 Revised; eff. 4–27–98 ............. 9642
230.903 Revised; eff. 4–27–98 ............. 9645
230.904 Revised; eff. 4–27–98 ............. 9646
230.905 Added; eff. 4–27–98 ................ 9647
231 Interpretation ........................ 14806

Interpretive releases ...................41404
232.301 Revised ............................... 3463

Revised........................................29105
232.304 (d) amended; eff. 6–1–98 .......13944
239 Authority citation amend-

ed ............................................. 13944
239.12 Form S–2 amended; eff. 10–

1–98 ............................................ 6386
239.13 Form S–3 amended; eff. 10–

1–98 ............................................ 6386
239.15A Form N–1A revised; eff. 6–

1–98........................................... 13944
Form N–1A corrected; OMB

number .....................................14814
Form N–1A corrected...................19286

239.20 Form S–20 amended; eff. 10–
1–98 ............................................ 6386

239.23 Form N–14 amended; eff. 6–
1–98........................................... 13944

239.25 Form S–4 amended; eff. 10–
1–98 ............................................ 6386

239.32 Form F–2 amended; eff. 10–
1–98 ............................................ 6387

239.33 Form F–3 amended; eff. 10–
1–98 ............................................ 6387

239.34 Form F–4 amended................ 6387

1999
17 CFR 64 FR

Page

Chapter II
200.30–1 (e)(16) added ..................... 61400
200.30–3 (a)(67) added ..................... 42595

(a)(68) added.................................61400
(a)(6) amended .............................61442

200.30–5 (e)(2) revised .................... 34540
202.3 (b)(2) revised......................... 19451
210 Technical correction............... 61962
210.3–03 (e) amended ....................... 1734

17 CFR—Continued 64 FR
Page

Chapter II—Continued
210.3–01 (h) amended; eff. 9–30–

00.............................................. 53908
210.3–02 (d) amended; eff. 9–30–

00.............................................. 53908
210.3–12 (f) amended; eff. 9–30–

00.............................................. 53909
210.3–19 Removed; eff. 9–30–00 ........53908
210.3–20 (d) amended; eff. 9–30–

00.............................................. 53908
210.10–01 (d) revised....................... 73401
210.12–16 Table amended................. 1734
211 Staff accounting bulletin .......45150,

67154, 68936
228 Technical correction............... 61962
228.305 Added ................................ 73401
228.306 Added ................................ 73401
228.310 Note 2 amended; eff. 9–30–

00.............................................. 53909
(b) introductory text revised .......73401

228.402 (b)(2)(iv)(B) and (c)(1) in-
troductory text revised; eff. 4–
7–99........................................... 11115

229 Technical correction............... 61962
229.10 (a)(2) revised ....................... 61443
229.101 (b) introductory text, (1)

and (d) revised; (c)(1) introduc-
tory text, (i), (ii), (iv), (v) and
instructions amended ................ 1734

229.102 Amended............................. 1735
229.302 (a)(5) revised...................... 73402
229.306 Added ................................ 73402
229.402 (b)(2)(iv)(B) and (c)(1) in-

troductory text revised; eff. 4–
7–99........................................... 11115

(a)(1)(ii) amended; eff. 9–30–00 ......53909
229.404 Amended; eff. 9–30–00 .........53909
229.512 (a)(4) amended; eff. 9–30–

00.............................................. 53909
229.601 (b)(10)(iii)(B)(5) amended;

eff. 9–30–00................................. 53909
229.1000—229.1016 (Subpart 229.1000)

Added ....................................... 61443
230 Authority citation revised ......61449

Technical correction ...................61962
230.135 Revised ............................. 61449
230.144 (a)(3)(iv) and (v) amended;

(a)(3)(vi) and (vii) added ............ 61400
230.145 (b) revised.......................... 61450
230.154 Added ................................ 62545
230.162 Added ................................ 61450
230.165 Added ................................ 61450
230.166 Added ................................ 61450
230.175 (b)(2)(i) and (c)(3) amend-

ed; eff. 9–30–00............................ 53909
230.401 (g) revised; eff. 4–7–99.......... 11116
230.405 Amended; eff. 4–7–99 ........... 11116

VerDate 11<MAY>2000 12:51 Apr 16, 2001 Jkt 194052 PO 00000 Frm 00050 Fmt 8060 Sfmt 8060 Y:\SGML\194052B.XXX pfrm08 PsN: 194052B



713

List of CFR Sections Affected

17 CFR—Continued 64 FR
Page

Chapter II—Continued
Amended; eff. 9–30–00 ...................53909

230.425 Added ................................ 61450
230.432 Revised ............................. 61451
230.434 (c)(3)(i) revised; (c)(3)(ii)

amended; eff. 9–30–00 ................. 53909
230.463 (a) amended; eff. 9–30–

00.............................................. 53910
230.485 (f)(1) designation and (2)

removed ................................... 27894
230.486 (f)(1) designation and (2)

removed ................................... 27894
230.487 (d)(1) designation and (2)

removed ................................... 27894
230.495 (e)(1) designation and (2)

removed ................................... 27894
230.497 (k)(2)(ii) amended .............. 27894
230.504 (b)(1) revised; eff. 4–7–99......11094
230.701 Revised; eff. 4–7–99 ............. 11101

(c) introductory text, (d)(2)(ii)
and (iii) amended......................61498

230.800—230.802 Undesignated
center heading and sections
added........................................ 61400

232.10 (b) revised ........................... 27894
232.11 Amended............................. 27894
232.13 (d) amended......................... 61451
232.101 (a)(1)(iv) and (c)(11)

amended................................... 19471
(a)(1)(iii) note revised; (b)(7) re-

moved.......................................27894
(a)(1)(iii) revised; (b)(7) re-

moved; (b)(8) redesignated as
(b)(7) ..........................................2849

232.102 (e) revised.......................... 27894
232.104 Added ................................ 27895
232.105 Added ................................ 27895
232.106 Added ................................ 27895
232.301 Revised .................... 27898, 56431
232.302 (a) revised.......................... 27895
232.303 (a)(3) revised...................... 27895
232.304 Heading, (a) and (b) re-

vised; (c) amended..................... 27895
232.305 Existing text designated

as (a); (b) added ......................... 27896
232.306 (b) revised.......................... 27896
232.307 Existing text designated

as (a); (b) added ......................... 27896
232.310 Revised ............................. 27896
239 Technical correction............... 61962
239.13 (b)(4) revised; Form S–3

amended; eff. 4–7–99................... 11116
239.14 Form N–2 amended .....27897, 46837
239.15 Form N–1 amended .............. 27897
239.15A Form N–1A amended ........27897,

45836
239.16 Form S–6 amended .............. 27896

17 CFR—Continued 64 FR
Page

Chapter II—Continued
239.16b (a)(1) revised; F S–8

amended; eff. 4–7–99................... 11117
239.17a Form N–3 amended ...27897, 45837
239.17b Form N–4 amended ............ 27897
239.18 Form S amended; eff. 9–30–

00.............................................. 53910
239.24 Form N–5 amended ....27897, 46837,

46838
239.25 Form S–4 amended .............. 61451
239.31 Form F–1 amended; eff. 9–

30–00 ......................................... 53910
239.32 Form F–2 amended; eff. 9–

30–00 ......................................... 53910
239.33 Form F–3 amended; eff. 9–

30–00 ......................................... 53910
239.34 Form F–4 amended; eff. 9–

30–00 ......................................... 53911
Form F–4 amended ......................61451

239.36 Form F–6 amended; eff. 9–
30–00 ......................................... 53912

239.42 Heading revised; (e) and (f)
amended; (g) added ................... 61402

Form F–X amended .....................61403
239.63 Form ID amended................ 56432
239.800 Added ................................ 61403

2000
17 CFR 65 FR

Page

Chapter II
200.30–5 (e) introductory text re-

vised; (e)(7) added...................... 57447
200.30–11 (b)(2) revised................... 57448
200.30–14 (l) added.......................... 12469
200.80—200.83 (Subpart D) Au-

thority citation revised ............ 55182
200.80 (b)(7)(ii) removed; (a)(3),

(4), (b)(7)(i) introductory text
and (A) through (F) redesig-
nated as (a)(4), (5), (b)(7) intro-
ductory text and (i) through
(vi); (a)(2) introductory text,
(iv), (v), new (4), (b)(4)(ii), new
(7)(iv) and (8) amended;
(a)(2)(vi) and new (3) added ........55182

(c)(1) introductory text, (i), (iii),
(2), (d)(1) and (7) introductory
text amended; (d)(5), (6) intro-
ductory text and (ii) revised .....55183

(d)(8) introductory text and
(e)(4) revised; (d)(9) heading
and (i) removed; (d)(9)(ii) re-
designated as (d)(9); (e) intro-
ductory text, (1), (3), (7)(i), (ii)
and (8)(iii) amended ..................55184
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17 CFR—Continued 65 FR
Page

Chapter II—Continued
200.83 (c)(2) through (6) revised;

(c)(7) and (8) added..................... 55184
(e)(1) revised; (g), (h) and (i) re-

designated as (h), (i) and (j);
(d)(1), (e)(2) through (5) and
new (h)(1), (2) and (i) amended;
new (g) and (k) added ................55185

200.303 (a) introductory text
amended................................... 55185

(a)(2), (3) and (b)(2) amended;
(a)(4) revised.............................55186

200.306 (a) introductory text re-
vised......................................... 55186

200.308 (a)(1) introductory text,
(9)(ii) and (b)(1) amended; (a)(2)
revised ..................................... 55186

200.310 (a) and (b) amended ............ 55186
200.312 (a)(1) through (6) revised;

(a)(7) and (8) removed ................ 55186
210 Heading and authority cita-

tion revised .............................. 76082
210.2–01 Note, (d), (e) and (f)

added; (b) and (c) revised ........... 76082
210.3–10 Revised ............................ 51707
210.3–16 Added .............................. 51710
211 Staff accounting bulletin ........16811

Staff accounting bulleting ..........40993
Interpretive release and Staff

Accounting Bulletin.................51710
228.310 Note 3 redesignated as

Note 5; new Notes 3 and 4
added........................................ 51710

228.601 (a) table amended; (b)(27)
and (28), (c) and Appendixes A
through F removed ................... 24799

229.601 (a) table amended; (b)(27)
and (28), (c) and Appendixes A
through F removed ................... 24799

230 Authority citation amend-
ed ............................................. 47284

230.110 (b) revised.......................... 24799
230.154 (e) removed........................ 65749
230.160 Added ................................ 47284

17 CFR—Continued 65 FR
Page

Chapter II—Continued
230.237 Added ................................ 37676
230.483 Heading revised; (e) re-

moved ...................................... 24799
231 Interpretive releases......25853, 47284
232 Technical correction ................ 6444
232.11 Amended............................. 24800
232.12 (b) and (c) revised ................ 24800
232.103 Revised ............................. 24800
232.104 (b) revised; (f) added ........... 24800
232.105 (a), (b) and (c) revised .........24800
232.301 Revised ............. 3124, 34080, 39087
232.302 (a) revised.......................... 24800
232.303 (a)(4) removed.................... 24800
232.304 (a) amended; (a) note, (e)

and (f) added; (d) revised............ 24800
232.311 (c) removed; (d) through (i)

redesignated as (c) through
(h) ............................................ 24801

232.401—232.402 Undesignated
center heading and sections re-
moved ...................................... 24801

232.501 Introductory text re-
vised......................................... 24801

239.12 Form S–2 amended .............. 24801
239.13 Form S–3 amended .............. 24801
239.16b Form S–8 amended ............ 24801
239.62 Form ET amended............... 24802

2001
(Regulations published from January 1,

2001, through April 1, 2001)

17 CFR 66 FR
Page

Chapter II
200.30–3 (a)(69) and (70) added .........11536

(a)(28) amended; (a)(71) added ......15792
201.1001 Revised ............................. 8762
201.1002 Added ................................ 8762
201.1001—201.1002 (Subpart E)

Table I amended; Table II
added ......................................... 8762
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List of CFR Sections Affected

17 CFR—Continued 66 FR
Page

Chapter II—Continued
230 Authority citation revised.......8896,

9017
230.155 Added ................................. 8896
230.429 Revised ............................... 8896
230.457 (f)(5), (p) and (q) added; (o)

amended .................................... 8896
230.477 (b) amended; (c) revised;

(d) added .................................... 8897

17 CFR—Continued 66 FR
Page

Chapter II—Continued
230.482 (e)(3)(iv) amended; (e)(4)

and (f) redesignated as (e)(5)
and (g); new (e)(4) and (f) added;
new (e)(5) revised; eff. 4–16–
01 ............................................... 9017

232.301 Revised ............................... 8765
239.14 Form N–2 corrected ............. 13234
239.15A Form N–1A amended........... 3760

Form N–1A amended; eff. 4–16–01
...........................................9018, 9019

Form N–1A corrected...................13234
239.17a Form N–3 corrected ........... 13234
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