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ABSTRACT 

This study uses machine learning and regression analysis to identify characteristics of Veterans 

Affairs (VA) appellate cases to understand the type of supporting evidence that is most helpful for 

proving that military discrimination based on race or sexual orientation resulted in a mental health 

disability.  Based on the lack of guidance from the VA or prior collection of data relating to the 

presentation and evaluation of discrimination claims, this study identified 653 mental health 

appeals based on military discrimination out of a total of 123,011 mental health appeals decided 

by the Board of Veterans Appeals between 1993 and 2019.  From the corpus of cases, slightly over 

one-third (231 or 36%) prevailed in establishing that a mental health disorder illness was caused 

by discrimination while in the military.  Multilevel logistic regression revealed that the 

characteristics most associated with case outcomes for discrimination included whether the veteran 

was represented on appeal, pre-service trauma, claimed Posttraumatic Stress Disorder, and number 

of mental health conditions claimed.  The results of this study should help veterans’ advocates 

evaluate the potential success of discrimination claims, should assist mental health examiners in 

understanding factors to evaluate in disability assessments, and should contribute important data 

for researchers to study the psychological impact of discrimination.     

                          

Keywords   

Military, Veterans, Minority, Machine Learning, Discrimination and Prejudice, Mental 
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Chapter 1:  Introduction to the Study 

The number of military veterans applying for disability benefits generally remained 

constant for the five decades between 1950 to 2001 (Holder, 2016). However, the attacks of 

September 11, 2001 (9-11), which led the U.S. into a multi-front war on terror, marked a 

substantial increase of veterans applying for disability compensation from the Department of 

Veterans Affairs (VA) to the point where Vietnam veteran disability compensation 

“approximately tripled” between 1999 and 2010 (Autor et al., 2011, p. 339).  Overall, “[t]otal 

VA disability benefits in constant 2014 dollars rose from 21.1 billion to 54.2 billion between 

2001 and 2014 (Autor et al., 2016, p. 37).  A substantial contributing factor for this explosion of 

claims was large groups of Vietnam Era and recent war veterans (Operation Enduring Freedom 

(OIF) and Operation Iraqi Freedom (OEF)) applying for mental health disability benefits related 

to Post-traumatic Stress Disorder (PTSD) (Holder, 2016; Autor et al., 2011).  As depicted in 

Table 1, below, by 2013, PTSD was the third leading basis for all VA disability compensation 

awards (Veterans Benefits Administration, 2013, p. 84). 

Table 1 

Number of Most Prevalent Service-Connected Disabilities of All Veterans: FY 2013*  

 
* Government work in the public domain. 
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Consistently since the 80s, PTSD had been the leading mental health condition for 

veterans receiving disability compensation (Sayer et al., 2004, p. 2133).   

Figure 1 below, depicts the meteoric rise in Vietnam veterans’ disability claims 

filed prior to and following 2001 (Autor et al., 2016, p. 33, Figure 1): 

Figure 1  

Number and Percentage of Veterans Enrolled in Disability Compensation* 

 

 

 

 

 

 

 

 

 

 

* Copyright American Economic Association; reproduced with permission of the American 

Economic Journal: Applied Economics 

 

In the case of Vietnam veterans, some of whom neglected to request diagnosis and 

treatment until decades after their service, scholars have suggested that their renewed and 

expanded efforts to obtain compensation may be attributable to the VA’s implementation of a 

change in eligibility criteria which created a presumption favoring veterans who served in a 

combat zone and claimed they sustained PTSD as a result of the fear of death or harm from 

terrorist or hostile military forces (Holden, 2016; Contreary et al., 2017).  The law eliminated the 

requirement to prove the nature of the traumatizing event alleged to have occurred in the combat 

zone (Holden, 2016; Contreary et al., 2017).  The prior obstacle was removed based on the 
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difficulty of obtaining tangible corroborating evidence so many years after the fact from a 

location where the exigencies of combat often prevented collection of probative evidence 

(Holden, 2016; Contreary et al., 2017).   

  From a policy standpoint, relaxing of the rules led to great expenditures in disability 

benefits as well as the recognition that additional veterans would be evaluated in order to receive 

the benefits of compensation for their newly diagnosed disabilities (Singleton, 2009).  

Economists have argued that the increase in disability claims produced a social benefit by 

connecting veterans to the VA for further treatment that could ostensibly add years to their lives 

(Singleton, 2009; Black et al., 2018).  On this theory, despite tremendous expenditures, the 

benefits of relaxing evidentiary rules exceeded the costs.  In addition, many justify increased 

disability awards based on the intrinsic value and “symbolic” nature of the determination in 

validating the veterans’ sacrifices (Sayer et al., 2004, p. 2133).  Akin to veterans’ preferences in 

employment, where some studies have shown that the government sector often obtains much less 

qualified veteran hires, the justification is the intrinsic value of “improv[ing] self-worth and a 

sense of purpose” (Winters, 2018, p. 1015). 

      Recently, the Congressional Budget Office proposed dramatic changes in VA 

compensation to manage the exploding costs of disability compensation (2018).  One proposal 

involves covering fewer types of injuries such as adding a new limitation that injuries will be 

compensated only when sustained during military operations and excluding disabilities that arose 

“at home or on leave” or disabilities that emerged “independently of a service member’s military 

duties” (Congressional Budget Office, 2018).  These recent and drastic proposals demonstrate 

that “VA disability compensation is a controversial benefit” (Tsai, & Rosenheck, 2016, p. 972).  

These proposals also raise the question of the types of disabilities that the VA will compensate 
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and whether the VA will continue to relax the standards for claims that are harder to prove.  In 

the area of mental health disability compensation, the VA has responded similarly to claims that 

trauma was unrelated to combat.  Some suggest an unfair double-standard for relaxing 

evidentiary rules in the case of combat-related trauma, but not in the case of trauma from non-

combat sources, such as Military Sexual Trauma (MST) (Seamone & Traskey, 2014).  This study 

explores the phenomenon of psychological trauma from racial discrimination and sexual-

orientation discrimination, which represents an extremely complex disability benefit puzzle 

under the current regime.  While it may be unrealistic to anticipate any presumptions in favor of 

these claimants, the examination of trends in compensation decisions provides important insights 

to overcome the hurdles of proving and winning these claims.  

Background and Context 

          Although the military primarily exists to defend the nation, military service has functioned 

as a type of equalizer in society, enabling historically disadvantaged minority groups and limited 

income citizens to generate opportunities for upward mobility (Rackin, 2017).  Studies of 

minority veterans, in fact, show tremendous benefits in self-confidence and earnings potential 

(Rackin, 2017).  However, in the militarized subset of society dominated by young, aggressive 

White males (Van Gilder, 2017), discriminatory behavior has plagued the Armed Forces. During 

the 1960s and 1970s, the Vietnam War heightened awareness of the struggles of Black veterans 

who had endured oppressive treatment in the South at the same time they were supposed to be 

representing freedom and democracy abroad (Dickerson, 2014). Many felt as though they were 

continuing to oppress the Vietnamese in the way they had been oppressed at home (Parson, 

1984; Lucks, 2017). After the assassination of Dr. King, race riots broke out throughout the 

military, sometimes featuring cross-burnings, confederate flag demonstrations, and other volatile 
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acts (Nalty, 1986).  Some White officers sent Black troops to the front lines with hope of 

avoiding further turmoil, inevitably causing even more resentment and divide (Nalty, 1986).  

Such tension extended to the seas as well, where minority representation was lower than in the 

land forces (Farham, 2017). As the military transitioned from conscripted service to an All-

Volunteer Force in 1973, emphasis changed to make the military more appetizing as a profession 

(Rackin, 2017). Yet, the legacies of military discrimination continued (Sheehan et al., 2015). 

Racial minorities remained disproportionately represented among those who were punished, 

subjected to court-martial, and administratively discharged from the military in a stigmatizing 

manner (Burk & Espinoza, 2012).  Many veterans who experienced the trauma of racism have 

borne psychological wounds, including PTSD (Kabat et al., 2018; Sheehan et al., 2015).  

Perhaps the most stigmatized groups in the history of America have been lesbian, gay, 

bisexual, and transgender (LGBT) service members (Holroyd, 1992; Lehring, 2003). Since the 

1940s, laws have targeted service members who were in or desired to have same-sex sexual 

relationships (Shilts, 1993).  These policies, which found homosexuality to be incompatible with 

military service based on hypothesized negative effects on morale and cohesion in the ranks 

(Department of Defense, 1982, pt. 1 § H(1)(a)), encouraged open hostility toward sexual 

minorities (Castro & Goldbach, 2018; Lehring, 2003; Benecke et al., 1999). Ultimately, “the 

[Don’t Ask, Don’t Tell, Don’t Harass, Don’t Pursue (DADT)] law itself branded [sexual 

minority] Americans as ‘lesser’ and encouraged less than equal treatment” (Benecke, 2011, p. 

74).  These heterosexist norms have been enforced since initial entry into service (Bowling et al., 

2005). 

            Although racial and sexual minorities faced different types of stress and trauma related to 

discrimination in the Armed Services, common features of the military environment have 
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compounded and exacerbated the effects of all of these discriminatory injuries: as the 

stigmatized “other,” victims of discrimination were excluded from the tight-knit organizations 

upon which the warrior depended for survival in combat (Moradi, 2009). The resulting isolation, 

self-doubt, and fear of sabotage deepened the wounds. After many years of dealing with the scars 

of discrimination, these wounded veterans sometimes turn to the VA for their care, as the VA is 

charged with the responsibility to treat veterans for injuries related to their service. Yet, veterans 

are not automatically eligible for care. All must apply for benefits at a Regional Office, where 

they will be asked to indicate the nature of their injuries on a standard form and present 

supporting evidence to show that their current health condition was caused by military service 

(38 U.S.C. § 101(16)).   Veterans can elect to represent themselves, to obtain free services from 

trained veterans service officers, such as the Disabled American Veterans, or with the assistance 

of an attorney.  In all cases, various federal laws have strictly curtailed the charging of fees for 

assistance with initial claims and receipt of advice from persons unaccredited by the VA (38 

U.S.C. §§§ 5901, 5902, 5903, 5904).  If a veteran can demonstrate the required “service-

connection,” the next step is to obtain disability rating through a medical examination that will 

result in a percentage of disability rating from 0-100%. In Fiscal Year (FY) 2020, a 100% 

disabled single veteran with no dependents was paid at a rate of $3,106.04 per month 

(MilitaryBenefits.Info, 2020). Claims for acquired psychiatric illness attributed to discrimination 

during service may be deemed service-connected for mental health conditions including 

depression, schizophrenia, PTSD, and other disorders within the existing VA disability 

framework. However, to date, there have been no studies of the characteristics of the claims, 

claimants, or adjudicatory treatment of discrimination-based claims.  
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This study is the first to examine “Stigma-in-Arms” military discrimination claims with 

the aim of understanding the circumstances under which veterans have succeeded in obtaining 

service-connected disability benefits for mental health conditions arising from traumatic 

discrimination. 

Law and Policy Review 

This research project explores the issue of disability compensation for veterans who 

experienced discrimination during their service based upon their race or sexual orientation.  This 

study turns to written opinions by the Board of Veterans Appeals (BVA) to examine the factors 

contributing to whether the court ruled that a mental condition arose “coincident with service in 

the Armed Forces” (38 C.F.R. § 3.03(a)).  

The goal of a VA compensation claim is to obtain service-connection for one’s injuries.  

Congress defines “service-connection” as “disability resulting from personal injury suffered or 

disease contracted in the line of duty . . . , in the active military, naval, or air service”  (38 U.S.C. 

§ 1110; 38 U.S.C. § 101(16)).  Congress has not provided full detail for how the VA should 

apply this law.  Pursuant to 38 U.S.C. § 501(a), Congress authorized the VA to promulgate 

“rules and regulations which are necessary or appropriate to carry out the laws administered by 

the Department and are consistent with those laws.”  The Secretary has broad power to develop 

“regulations with respect to the nature and extent of proof and the method of taking and 

furnishing them in in order to establish the right to benefits under such laws” (38 U.S.C. § 

501(a)(1)), and may develop evidentiary rules as long as they do not “alter or amend the law” 

(Sawyer v. United States, 1926, p. 420).   In addition to regulations, the VA developed an 

internal guide called the M21-1, Adjudication Procedures Manual, which the Court of Appeals 

for Veterans Claims (CAVC) found to have the effect of a regulation when the provision had a 
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determinant effect on the claim (Patton v. West, 1999).  Under Section 501(a), the VA has 

developed regulatory standards for evaluating mental health conditions. 

Prior to 1990, the VA modified its evidentiary standards based on advances in medicine 

and political concerns (Mayes, 2014).  In 1990, CAVC ruled that regulations that had an impact 

upon the rights of veterans to compensation, such as evidentiary standards, were required to be 

vetted through the notice and comment requirements of the Administrative Procedure Act 

(Fugere v. Derwinski, 1990; 5 U.S.C. § 553).  The VA’s evidentiary standard for service- 

connection of a mental health disorder is “that the facts, shown by evidence, establish that a 

particular injury or disease resulting in disability was incurred coincident with service in the 

Armed Forces” (38 C.F.R.§ 3.303(a)).  The standard amounts to three requirements by the 

reviewing courts: “(1) the existence of a present disability; (2) in-service incurrence or 

aggravation of a disease or injury; and (3) a causal relationship between the present disability 

and the disease or injury incurred or aggravated by during service” (Mayes, 2014, p. 128).  This 

rule incorporates the Schedule of Ratings, which specifies dozens of mental disorders for which a 

veteran can receive compensation (38 C.F.R. § 4.130), and which acts as “a catch-all for all 

service connection claims not specifically governed by another regulation” (Mayes, 2014, p. 

128).  Yet, PTSD is governed by a different regulatory provision that addresses the nature and 

quality of a specific traumatic event that caused the disorder, whether it was sustained in combat, 

in garrison, or during non-duty hours. 

In the wake of Vietnam, veterans returned from combat operations with mental health 

conditions.  Rather than diagnosing post-Vietnam Syndrome, as many providers had been doing, 

in 1980, the Diagnostic and Statistical Manual of Mental Disorders (DSM)’s third edition 

codified a standard for PTSD.  Two salient diagnostic criteria for PTSD are the existence of an 
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identifiable stressor event which caused the PTSD, and the description of Criterion A1 events 

that are of sufficient magnitude for a stressor, including events that resulted in “actual or 

threatened death or serious injury or other threat to one’s physical integrity” (American 

Psychiatric Association, 1980).  The VA responded to this diagnosis by incorporating the 

stressor requirement in its rules for service-connected PTSD.  By 1993, the VA established a 

distinct rule, which was fundamentally different from the evidentiary standard for non-PTSD 

mental health diagnoses.  The PTSD rule imposed a duty on the claimant to present “credible 

supporting evidence” of the claimed stressor (Department of Veterans Affairs, 1993, p. 29,110; 

38 C.F.R. § 3.304(f)).  The rule also favored combat veterans by alleviating the need to present 

evidence of a sufficient stressor if they could prove their combat involvement with evidence such 

as combat citations or awards for injury from the enemy.  Despite the higher evidentiary burden 

on non-combat veterans, the courts found the different standards to be permissible (Moran v. 

Principi, 2002; National Organization of Veterans Advocates v. Secretary of Veterans Affairs, 

2003). 

Since the initial version of 38 C.F.R. 3.304(f) in 1993, this rule has been “amended many 

times” to alleviate the burden of relying solely on medical records for evidence of a stressor 

(Doan & Martin, 2010, pp. 254-255).  Most notably, in 2002, the VA formally codified an M21-

1 provision into Section 3.304(f), which specified standards for evaluating PTSD claims based 

on non-combat personal assault in order to “lower[ ] the evidentiary burden” for corroborating 

the in-service stressor with evidence outside of medical records and evidence of changes in 

behavior (Molitor v. Shulkin, 2017, pp. 402-403; Department of Veterans Affairs, 2000).  VA 

courts routinely apply the M21-1MR provisions (Veterans Benefits Administration, 2011, Pt. III, 
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Subpt. iv, ch. 4, § H-30(a)) in addressing personal assault, which indicates “harassment” as an 

example of a personal assault stressor.   

A non-exhaustive list of personal trauma markers that may be used to evaluate personal 

assault claims appears in Table 2, below. 

Table 2 

Markers for Corroborating Stressor Events in Personal Assault Claims 

Markers Identified in 38 C.F.R. § 3.304(f)(4) Markers identified in The VA Manual M21-

1MR, Part IV, Subpart ii, 1.D.17.g (2020) 

● Records from law enforcement 

authorities, rape crisis centers, mental 

health counseling centers, hospitals, or 

physicians; 

● Pregnancy tests or tests for sexually 

transmitted diseases; and 

● Statements from family members, 

roommates, fellow service members, 

or clergy. 

● Private medical records, 

● civilian police reports, 

● reports from crisis intervention 

centers, 

● testimonial statements from confidants 

such as family members, roommates, 

fellow servicemembers, or clergy, and 

● personal diaries or journals. 

Because these standards have been revised over the years, the 2020 versions of both sources have been 

referenced in this table. 

These alternative sources of evidence are not based upon scientific studies by mental health 

researchers and there is still debate within the VA regarding the way the markers are applied by 

VA adjudicators.  For instance, some might require that all markers be present before applying 

them to a given claim while others might apply the markers individually (Seamone & Traskey, 

2014).  No markers have been specified for evaluating race or sexual-orientation discrimination, 

specifically. 

In 2010, the VA created a new provision in response to studies indicating that veterans 

deployed to combat zones could acquire PTSD even if they did not participate in direct combat.  

The new provision eliminated the need for evidence of a stressor when a veteran who had been 
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deployed to a combat zone offered lay testimony that he or she experienced “fear of hostile 

military or terrorist activity,” thus terminating the corroborating evidence requirement 

(Department of Veterans Affairs, 2009; Department of Veterans Affairs, 2010a; Department of 

Veterans Affairs, 2010b).  Critics of the rule argued that the standard unfairly increased the 

evidentiary burden on claimants who did not serve in combat.  The Federal Circuit Court of 

Appeals denied relief on the basis that the new rule was a reasonable exercise of the Secretary’s 

discretion (Service Women’s Action Network v. Secretary of Veterans Affairs, 2016). 

Claims based upon traumatic discrimination may rightfully fall under the direct service-

connection standards of 3.303(a), 3.304(f), or both, based upon the way the veteran states the 

claim.  The complexity of evaluating service-connection has further been complicated by two 

factors.  In 2000, the Federal Circuit Court of Appeals evaluated 38 C.F.R. § 3.103(a)’s mandate 

for the VA to approve “every benefit that can be supported in law,” and determined that veterans 

claiming a specific mental health disorder should not be expected to have the medical knowledge 

and the sophistication to diagnose their precise injury.  So long as the evidence “reasonably” 

supports more than one mental health condition, it is the adjudicator’s responsibility to consider 

all mental health conditions raised (Schroeder v. West, 2000, p. 1271).  When a claimant 

indicates that discrimination resulted in PTSD, the adjudicator must evaluate the evidence under 

Section 3.304(f).  However, to the degree that symptoms overlap with depression (as is often the 

case), the adjudicator may be required to analyze the same evidence under Section 3.303(a).  

One court specifically raised the concern that the PTSD standards could be read in a way to 

subordinate the 3.303(a) standards making the claim inherently more stringent in the evidentiary 

standard (Arzio v. Shinseki, 2010, pp. 1346-1347). 
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A second factor that adds complexity to the evaluation of traumatic discrimination claims 

is the DSM-5’s revision of PTSD diagnostic criteria (American Psychiatric Association, 2013).  

The new standards recognize a greater number of PTSD symptoms clusters, with an estimated 

636,120 qualifying symptoms configurations (Galatzer-Levy & Bryant, 2013).  Yet the DSM-5 

has significantly limited the definition of a traumatic stressor by including only “exposure to 

actual or threatened death, serious injury, or sexual violence” (American Psychiatric Association, 

2013, p. 271, Criterion A).  The consequence of this revision is that some events that may have 

qualified as sufficiently traumatic under prior versions of the DSM will not presently qualify, 

regardless of the presence of qualifying PTSD symptoms (Pai et al., 2017).  Many scholars who 

have researched the psychological impact of discrimination have raised concerns that curtailment 

of Criterion A’s trauma standard in the DSM-5 has limited the ability to diagnose PTSD for 

racial discrimination (Carter & Scheuermann, 2020; Carter et al., 2020; Sibrava et al., 2019).  A 

related consideration has been the removal of Criterion A2, which specified that the traumatic 

event had to be of a nature to invoke “intense fear, helplessness, or horror” (American 

Psychiatric Association, 2000, p. 428).  Research suggested that this emotional component of 

Criterion A2 similarly provided a broader base upon which to diagnose PTSD under the DSM-IV 

(Kubany et al., 2010). 

These concerns extend to the evaluation and consideration of VA disability claims for 

PTSD.  Although the VA adopted the DSM-5 for purposes of clinical treatment on November 1, 

2013, it was not until nine months later on August 4, 2014 when the VA issued an interim final 

rule mandating DSM-5 PTSD criteria for evaluation of service-connection claims (Department of 

Veterans Affairs, 2014, p. 45,093).  The VA’s justification for requiring DSM-5 standards in 

disability compensation evaluations was that the changes reflect the current understanding of 
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disorders as developed within the profession, and it would be unethical to use outdated standards.  

While the implementing rule recognized “concern that a change in the diagnostic criteria for 

PTSD in the DSM-5 would result in fewer diagnoses” due to the “revised stressor criterion” with 

“more explicit definitions for stressors” and removal of Criterion A2 considerations, the VA 

suggested that veterans would still benefit from relaxed rules for personal assault which would 

remain the same (Department of Veterans Affairs, 2014, p. 45,097). 

To escape the “paradox” of PTSD claims in which the subjective nature of one’s self-

report is likely to draw suspicion as to the veracity of a PTSD claim (Mayes, 2014), some experts 

suggest that claimants should raise both PTSD and major depression to trigger the separate 

evidentiary standards of both 3.303(a) and 3.304(f) (Coleman et al., 2017, §9.07[1]).  Others call 

for the repeal of section 3.304(f) (Mayes, 2014).  The consequence of the PTSD paradox on this 

study is the need for careful attention to context when evaluating the relationship of evidence to 

case outcome.  It was paramount to consider the interplay between regulatory provisions and 

types of evidence, such as the evidence most commonly linked to the finding of a PTSD stressor 

in cases involving traumatic discrimination in the context of Section 3.304 or the evidence most 

commonly linked to the finding of an in-service disease or disorder in the case of section 

3.303(a).  The complexity of section 3.304(f) suggests that the PTSD provisions may not be the 

ideal place to incorporate reforms based on traumatic discrimination, and that this study should 

consider the additional proposals of revisions to Section 3.304 or an entirely new provision.  

Purpose of the Study 

Recent studies reveal that people sustain chronic mental health disorders based on acts of 

discrimination by others.  Chronic PTSD can result from acts of race discrimination (Carter, 

2007), as well as acts of discrimination based on sexual orientation (Meyer, 1995).  VA disability 
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compensation standards require the government to provide benefits for any mental health 

disorder sustained or aggravated during military duty.  Because VA standards are designed to 

evaluate harm from combat, there are few objective standards for evaluating trauma arising from 

discriminatory events, which leads to inconsistent and erroneous decisions.  

Research Questions and Hypotheses 

In recognition of scientific studies that have increasingly linked racial discrimination and 

sexual-orientation discrimination to adverse mental health outcomes in military veterans, this 

quantitative study seeks to determine whether particular characteristics of race and sexual-

orientation discrimination claims are associated with success or failure of the claims.  This study 

will test the following specific hypotheses: 

Traumatic Discrimination Generally 

H1:   Veterans who claimed multiple discriminatory events during military 

service are more likely to succeed in appeals given the presence of compounded 

effects rather than a one-time incident. 

H2:   In race and sexual-orientation discrimination cases, the fear of lack of fellow 

service members supporting the veteran in combat will be associated with higher 

likelihood of severity of symptoms hence approval of appeals.   

H3:   In cases where the veteran suffered race or sexual-orientation discrimination, 

discriminatory acts occurring on a military base will be associated with higher levels of 

mental health symptoms hence greater likelihood of success on appeal. 

H4:   Veterans who claim race or sexual-orientation discrimination and who have 

pre-service traumatic events will be less likely to succeed in their appeals given the 

difficulty of disaggregating cumulative trauma.  
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H5:   Veterans who claim PTSD resulting from race or sexual-orientation 

discrimination in the time period after the VA adopted the DSM-5 PTSD criteria are less 

likely to succeed in PTSD service-connection claims than those who submitted claim 

prior to the implementation of DSM-5 given the changes to Criterion A in the DSM-5.  

H6:   Veterans who claim PTSD resulting from race or sexual-orientation 

discrimination involving a physical assault, will be more likely to succeed in appeals than 

veterans who suffered verbal or non-physical discrimination.  

Race Discrimination 

H7:   White veterans claiming racial discrimination during military service are 

more likely to succeed in appeals than their minority counterparts.   

H8:   Racial minority veterans who claim racial discrimination from a perpetrator 

of the same race are more likely to have more severe mental health consequences by 

virtue of the interaction, hence are more likely to succeed in their appeals.  

H9:   Veterans who claimed race discrimination related to a period during 

or immediately following segregation of the Armed Forces will be more likely to 

succeed in their appeals due to recognition of the discriminatory nature of the 

military’s segregation policy and its negative impact on the self-worth of 

segregated minorities.  

Sexual-Orientation Discrimination 

H10:   Self-proclaimed heterosexual veterans claiming sexual-orientation 

discrimination during military service are more likely to succeed in appeals.   
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H11:   Adverse experiences with an investigation into sexual orientation, 

regardless of outcome of the investigation, will result in greater likelihood of 

approval of the claim. 

H12:   Among veterans discharged from the military based on sexual 

orientation, they will have greater likelihood of approval of the appeal.  

H13:   Veterans who claimed sexual-orientation discrimination with claims 

decided after the repeal of “Don’t Ask, Don’t Tell” in 2011, will be more likely to 

succeed in their appeals due to greater consensus that anti-LGBT policies were 

discriminatory in nature. 

H14:   Veterans who claimed Military Sexual Trauma (MST) a form of 

discrimination against sexual orientation will experience have a greater likelihood of 

succeeding on appeal.  

H15:   Veterans who lied or created a double life as a form of identity concealment 

because of sexual-orientation discrimination, will have higher levels of success on appeal.   

It was further hypothesized that outcomes of sexual orientation discrimination appeals will be 

markedly different from those of race discrimination cases given the unique considerations 

surrounding these statuses (Van Glider, 2017; Carter et al., 2013).            

Study Variables 

          This study analyzed the following variables, summarized in Table 3, below. 
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Table 3  

 

Study Variables 
Variable Form Description Relevant 

Hypothesis 

Included in 

Regressions? 

Case Outcome  Denied,* Approved  All Yes 

Discrimination Type Race,* Sexual-

Orientation 

Type of discrimination in claim. 

Second category includes 

combined race and sexual 

orientation claims 

- Yes 

Veteran & Case 

Characteristics 

    

 Sexual Orientation Heterosexual*, 

LGBT 

Appellant’s sexual orientation, 

derived from opinion context 

H10 Yes 

 Gender Male, Female, 

Other 

Appellant’s gender - Yes 

 Race White, Black, 

Asian, Hispanic, 

Native American, 

Native 

Hawaiian/Pacific 

Islander, Other, 

Unknown 

Appellant’s race, derived from 

opinion context 

- No 

 Service Era WWII, Korean 

War, Vietnam, 

Gulf War, 

Multiple, 

Peacetime 

Appellant’s military service era - No 

 Branch of Service Army, Navy, 

Marines, Air Force, 

Coast Guard, 

Unreported 

Appellant’s branch of service at 

time of discrimination 

- No 

 Years of Service Mean: 3.81 

Range: 0-32 

Number of years appellant 

served in the military 

- Yes 

 Region Midwest, 

Northeast, South, 

West, Unknown 

Location of originating regional 

office 

- No 

 Representation Represented,* Pro 

se, Unknown 

Legal counsel of appellate - Yes 

 Year of Decision Range: 1993 – 

2019 

Average of 27 

cases a year 

 - Yes 

 Deciding Judge 163 Judges with an 

average of 4 cases 

 - Yes 

Mental Health Related     

 Mental Health 

 Condition 

Acquired 

Psychiatric, 

Anxiety, Bipolar & 

Related, 

Depressive, 

Schizophrenia & 

Psychotic, Trauma 

& Stressor-Related, 

Other 

Category of Axis I mental health 

conditions claimed 

- No 
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 PTSD Claim No, Yes* Whether or not there is a claim 

for PTSD 

H5 Yes 

 Number of Conditions  Mean: 1.32, 

centered 

Range: 1-4 

Total number of Axis I mental 

health conditions claimed 

- Yes 

 Policy-Related     

 Don’t Ask, Don’t Tell Before Repeal,* 

After Repeal 

Decision date <= Sept. 20, 2011 

Decision date > Sept. 20, 2011 

H13 Yes 

 Draft Era Draft Era,* Year entered service <= 1973 - Yes 

 Post-Draft Era Year entered service > 1973   

 Civil Rights Act Before Act 

Passed,* 

Year entered service < 1965 - Yes, race 

cases only 

 After Act Passed Year entered service >= 1965   

 DSM Version III or IV,* V Decision date < March 12, 2015 H5 Yes 

  Decision date >= March 12, 

2015 

  

Trauma-Related     

 Number of Trauma 

 Types 

Mean: 1.91, 

centered 

Sum of trauma types 

(administrative discrimination, 

interrogation, harassment, 

physical assault, sexual assault, 

combat, and preservice trauma) 

H1 Yes 

 Range: 1-6    

 Administrative    

 Discrimination 

No*, Yes Discrimination in areas such as 

discharge, promotion, rank, work 

conditions, treatment by 

superiors 

- Yes 

 Homosexuality-Based    

 Discharge 

No*, Yes Subset of administrative 

discrimination cases in which 

discharges are based on 

homosexuality 

H12 Yes 

 Interrogation Trauma No*, Yes Formal 

interrogation/investigation of 

one’s sexual orientation 

H11 Yes 

 Harassment  No, Yes Veteran reports being harassed 

(including name-calling, 

demeaning behavior, 

intimidation, and threats) 

- No 

 Physical Assault No*, Yes Veteran reports being physically 

assaulted 

H6 Yes 

 Combat Trauma No*, Yes Evidence of combat 

trauma/exposure 

- Yes 

 Pre-Service Trauma No*, Yes Opinion contains information 

about pre-service traumatic 

events, including childhood 

physical or sexual abuse 

H4 Yes 

 Sexual Assault No, Yes Veteran reports being sexually 

assaulted (including attempted) 

or harassed 

- No 

 Military Sexual 

Trauma 

No*, Yes Subset of sexual assault cases in 

which MST is explicitly claimed 

H14 Yes 

* Reference category. All indicated variables are 0/1 dummy coded. 
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Definitions 

The following definitions serve to assist the reader in better understanding specific terms 

used throughout this study.  

Machine Learning.   Supervised Machine learning (ML) is a form of Artificial 

Intelligence (AI) in which humans manually classify texts to use as a training data set for 

predicting class labels within a testing data set of unclassified texts (Fagan, 2016).  The learning 

aspect comes from the algorithms’ ability to “chang[e] their behavior to enhance their 

performance on some task through experience” (Surden, 2004, p. 89).  The precision and 

accuracy rates for classified texts assist in determining the strength and utility of a given 

classification model. 

Traumatic Discrimination.  Adverse discriminatory events motivated by the veteran’s 

race or sexual orientation that reach a threshold of severity to result in traumatic symptoms 

(Carter & Forsyth, 2009). 

Evidence of Traumatic Discrimination.  When used in the context of legal proof to meet 

the standard for a service-connection disability claim, “evidence” refers to sufficient 

documentary, testimonial, or historical evidence to satisfy the threshold for independent 

corroborating evidence of a stressor event defined in 38 C.F.R. § 3.304(f)(5).  When used in the 

context of the scientific PTSD diagnostic criteria, “evidence” means a stressor event sufficient to 

meet the threshold of severity for Criteria A and B of the diagnosis (American Psychiatric 

Association, 2013).  There is a distinction between the two types of evidence as the VA could 

rely on legal evidence of a stressor event to provide service-connection for any number of mental 

health disorders, while evidence in the scientific context of PTSD is far more precise. 
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Race.  Race is “a social construction in which people in the United States are identified 

by their skin color, language, and physical features and are grouped and ranked into distinct 

sociopolitical groups with different degrees of [social] access and opportunity” (Carter & 

Scheuermann, 2020, p. 1). 

Racism.  Racism constitutes “[b]oth attitudinal and behavioral manifestations of the belief 

in the inherent inferiority of individuals of certain ethnicities” (McNeilly et al., 1996, p. 155).  It 

is further characterized as “the exercise of power against a racial group defined by individuals and 

institutions with the intentional and unintentional support of the entire (race or culture)” (Jones & 

Carter, 1996, p. 3). 

Gender Identity. Gender Identity is “an individual’s personal sense of identification as 

male, female, transgender or gender nonconforming . . ., or some other description—regardless 

of the sex they were assigned at birth” (Nadal, 2018, p. 101).  

Gook-Identification.  Gook-identification is a term for “the conscious and unconscious 

emotional identification with the devalued, maligned, abused, and helpless aspects of the 

Vietnamese people, by the (minority) soldier” (Parson, 1984, p. 15). 

Homophobia. Homophobia is “[a]n irrational fear, hatred, and intolerance of 

homosexuality” (Szymanski & Chung, 2001, p. 37). 

Internalized Homophobia/Homonegativity.  These terms define a “lesbian and gay 

men’s internalization of . . . negative attitudes and assumptions regarding homosexuality” 

(Szymanski & Chung, 2001, p. 38).  

Sexual Orientation. Sexual orientation is “a person’s sense of personal and social 

identity and is typically based on three components: (a) who a person is sexually attracted to, (b) 
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the behaviors through which a person expresses or acts upon those sexual attractions, and (c) the 

sense of belonging to groups or communities who share those identities” (Nadal, 2018, p. 71).  

Stigma.  Stigma refers to “[a]n attribute that is deeply discrediting and can be enacted 

(actual occurrences of discrimination), perceived (felt or imagined devaluations from individuals 

and institutions), or internalized (self-shaming/blaming narratives that are adopted by 

stigmatized individuals)” (Pala et al., 2017, p. 452).  

Workplace Bullying. This term refers to “[r]epeated inappropriate behavior, direct or 

indirect, written or verbal, physical or otherwise, conducted by one or more persons against 

another or others, at the place of work and/or in the course of employment, which could 

reasonably be regarded as undermining the individual’s right to dignity at work” (Duncan, 2011, 

p. 2333).  

Assumptions 

The major assumption underlying this investigation is that judicial decisions provide 

valuable insights for evaluating phenomenon despite their inherent variance and the reality that 

they often omit information that was relevant to the decisional outcome.  Judicial decisions 

represent only a small portion of claims filed with the VA.  In fact, the subset of cases under 

consideration are those which a lay adjudicator at a VA Regional Office has already determined 

was insufficient as a matter of law, regulation, and fact to attribute a mental health condition to 

discriminatory events during military service.  It is unknown how many veterans’ discrimination 

claims have been approved at the initial level because these data are not tracked or reported by 

the VA Regional Offices.   

Despite the small population of discrimination cases at issue in this investigation, this 

study assumes that appellate decisions have some probative value in describing VA practices and 
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further that these decisions help to guide Regional Office adjudicators.  In addition, this study 

assumes that successful evidence in these appellate cases has value for potential claimants and 

represents agency practice due to the extremely high level of detail of evidence presented in 

appellate cases.  By going through the process of evaluating the facts and law during judicial 

review, it is assumed that more care is taken to delineate how evidence supports the challenged 

denial of benefits, which would otherwise be absent in initial Regional Office claims 

determinations.  

From the perspective of positionality of the researcher, in conducting this research, I 

relied on my time in the military justice system as both a prosecutor and defense attorney.  These 

duties gave me deep insight into the causes and manifestations of discrimination in the military 

setting.  Prior to the repeal of DADT, I represented the government in seeking the separation of 

LGBT service members, and I defended these very service members in court proceedings.  I also 

gained unique knowledge from practicing veterans’ benefits law in different capacities.  In 2015, 

when I left active duty, I filed for VA disability benefits and personally experienced the initial 

claims adjudication process.  While I have assisted veterans in their appeals, I did not have to use 

the appellate system for my own case.  

          In approaching the sensitive issue of compensating disabled veterans, I adopted the 

foundational assumption that judicial decisions provide valuable insights for evaluating 

phenomenon despite their inherent variance and the reality that they often omit information that 

was relevant to the decisional outcome (Walker et al., 2017). Specific to disability benefits, 

although scholars have raised many concerns about veterans who file false claims (e.g., Sayer, et 

al., 2004, p. 2141 (discussing the large scholarship on symptom exaggeration)), my assumption 

is that the portion of intentional malingerers who would feign a mental health condition for 
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secondary gain is minimal and that those who do engage in malingering may be detected through 

psychological testing, etc.  Accordingly, I adopted the recommendations of Sayer and colleagues 

(2004) and assume that the vast majority of those who would make claims for mental health 

conditions from traumatic discrimination should not automatically be disregarded or second-

guessed unless there are clear indications that claims are false. 

          I believe all veterans are entitled to benefits to address service-related mental health 

conditions, regardless of the reason why they left the service.  I did not adopt the view that 

veterans who entered the military knowing that they were not eligible due to sexual orientation 

should be barred from receiving benefits because their knowing entry into the Armed Forces was 

wrongful.  I rejected this view because sexual orientation has no connection to quality of military 

service and that the gay ban arose for political reasons based on assumptions proven to be false, 

speculative, and discriminatory.  The involvement of additional researchers in coding BVA 

cases, as well as the reliance on algorithms to categorize cases involving traumatic 

discrimination claims related to race and sexual-orientation discrimination, helped to ensure that 

my personal views did not interfere with interpretations of the instant study. 

Scope 

The scope of this study was limited to a data set containing categories that had already 

been coded by VA analysts upon initially processing BVA appeals.  This limited data set assisted 

in the identification of 123,011 decisions related to claims for service-connected disability 

benefits based upon psychological harm that resulted in mental health conditions.  Working 

within the parameters of the VA’s general coding conventions eliminated the need to search for 

and code all appellate cases from approximately one million electronically stored decisions.  The 

existence of the categorized data set mitigated the risk of inclusion of inconsistent decisions.  
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Beyond this, the ability to have identified cases for service-connected disability benefits 

eliminated the need to create a new scheme for distinguishing types of claims for service-

connected mental health disorders. 

Summary 

           This chapter has shown that the VA faces a quagmire:  although the need for benefits for 

psychological conditions is greater than ever, funds are increasingly drying up.  This conflict has 

created a policy dilemma in which the VA, on the one hand will assist more veterans by 

liberalizing evidentiary standards for disability compensation, yet, on the other hand is urged to 

consider methods for reducing the number of disability awards.  These opposed forces have met 

at precisely the time when the mental health profession has acknowledged that discrimination 

can cause severe psychological trauma, which is often exacerbated in the military setting.  This 

study’s identification of whether certain types of evidence are correlated with successful 

outcomes in BVA decisions sheds light on the manner in which VA judges are applying existing 

standards and will help to demonstrate how potential claimants might navigate one of the most 

complex and controversial areas of VA benefit adjudication.  To this end, the next section 

identifies the law, policy, and psychological research on the identification, measurement, and 

assessment of cases in which veterans have claimed mental health conditions related to the 

trauma of race or sexual-orientation discrimination.           
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Chapter 2:  Literature Review 

The notion of compensating victims for the effects of discrimination is neither new nor 

novel, as evidenced by current debates on the appropriateness of the U.S. government paying 

reparations to the descendants of American slaves (e.g., Gibson, 2019).  Basic definitions of 

discrimination refer to hurtful or harmful behavior directed at a person based on a characteristic, 

such as the person’s race, gender, or sexual orientation, with the distinction that some 

discrimination occurs at a systemic level (e.g., segregation in Southern U.S. states prior to the 

1950s), and other forms of discrimination are perpetrated beyond the conscious attention of the 

perpetrator (Blank et al., 2004; Pager & Shepherd, 2008).  Despite consensus that discriminatory 

wrongs should be righted, the practical requirements involved in compensating discrimination 

pose often insurmountable challenges, causing some governments to settle for reconciliation 

commissions (e.g., Androff, 2018; Gasparelli et al., 2016), national monuments and other 

remembrances (e.g. Bruyneel, 2014), public apologies (Blatz et al., 2009), or no action 

whatsoever. 

Across domains, the two major obstacles facing victims of discrimination in establishing 

the cause of their injuries are: (1) measurement of the harm suffered; and (2) establishment of a 

causal connection between that harm and particular discriminatory acts (Carter & Forsyth, 2009).  

Thompson-Miller attempted to measure “Segregation Stress Syndrome,” the impact of living in 

the South during times of oppressive Jim Crow laws including segregation (2011).  While she 

noted statistics establishing that African-Americans who lived in that era suffered greater health 

consequences than Caucasians, she was unable to demonstrate that any particular act of 

discrimination, such as sitting in the back of a bus or drinking from a “colored only” water 
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fountain caused hypertension or PTSD in a given case (2011).   Meyer’s (1995, 2003) concept of 

minority stress posits that members of minority groups suffer additional stresses based upon their 

membership in such groups.  His work with gay men identified methods of coping with the 

stigma of being in the gay minority group including outward displays of prejudice against gays 

and methods of concealing one’s identity as gay (Meyer 1995; Meyer 2003).  Researchers have 

applied minority stress theory to all groups of minorities in recognition that discriminatory 

treatment affects minority groups in some similar ways and other unique ways that are linked to 

distinct characteristics of each (e.g., Smedley et al., 1993). 

Discriminatory trauma can be defined as the psychic, physiological, and psychological 

harm resulting from discriminatory behavior (Blank et al., 2004).  In this context, discrimination 

defines adverse treatment based upon a person’s membership in a group with distinct 

characteristics, such as one’s race, gender, or sexual orientation (Blank et al., 2004).  Any 

definition of discriminatory trauma raises fundamental questions about the inherent subjectivity 

of these terms.  For instance, what is the minimum threshold for confirming that an event is 

traumatic?  How frequent must the discriminatory event be to qualify?  Does the target’s 

perception have to be reasonable, and, if so, how much and according to what standard of 

reasonableness?  Must the characteristic that forms the basis of the discrimination be officially 

recognized as a protected class?  Nadal (2018) defines the term “traumatic discrimination” in a 

manner to invoke diagnostic criteria in the following way: 

When people face discrimination in their lives that is 

(a)   Intense, 

(b) Extensive and enduring, 

(c)  Threatening to one’s sense of safety, and 

(d) Causal of symptoms that are aligned with PTSD (e.g., avoidance,  

      dissociation) (p. 13).   
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He further observes that the condition “can manifest through blatant instances of 

victimization, which fit the current DSM-5 criteria for trauma (e.g., racial hate crimes, sexual 

assault) but which may also occur through nonviolent overt discrimination (e.g., bullying, sexual 

harassment)” (Nadal, 2018, p. 13).  However, many would argue with this definition for 

following diagnostic criteria too closely.  Several of the key inquiries underlying the concept of 

traumatic discrimination remain unanswered and highly debated. While there is little argument 

that a discriminatory event can cause trauma, and a psychological reaction—in other words, the 

fact that “words can hurt,” there is no consensus beyond this point (Jay, 2009).  

Variance in Human Reactions to Trauma 

The most pervasive forms of discrimination largely go uncompensated because of the 

wide variance in human experience. For instance, when a disaster strikes, people who suffer the 

same devastating events in the same locations do not always experience the same physiological 

and psychological responses or symptoms.  It is estimated that roughly 7 to 8 percent of the 

American population suffers from PTSD even though approximately 50 to 60 percent have been 

involved in traumatic events (National Center for PTSD, 2019).  In response to devastating 

natural disasters in the Asian continent, research concluded that most victims did not experience 

chronic mental health disorders (Udomrath, 2008).  Even in the wake of the holocaust, while 

some survivors suffered PTSD, others experienced a contrary display of traumatic growth upon 

release from concentration camps (Frankel, 1946).  Among veterans who served in OEF and 

OIF, between 11 and 20 percent of veterans sustained PTSD (National Center for PTSD, 2018), 

despite the fact that many more have experienced traumatic, combat-related events, such as 

mortar attacks (e.g., 28% of women and 49% of men deployed to OIF/OEF) (Afari et al., 2015).   
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Smoller (2016) explains that differences in personal tolerance to traumatic events depend 

in great part on genetic influences in a model of “diathesis stress” (2016).  Beyond this, there is 

divergence in the scholarship regarding so-called “complex” or “cumulative” trauma in which an 

individual has suffered numerous events over the life course (Cloitre et al., 2009).  While Keinan 

and colleagues (2012) acknowledge research suggesting that traumatic events accumulate in a 

dose-response fashion, with greater harm caused by more severe incidences, their studies have 

revealed a leveling-off in attenuation of psychological harm after approximately three traumatic 

events.  Campbell-Sills and colleagues (2006) have developed a divergent theory of resilience in 

which early trauma is believed to be an “inoculant” against future trauma making victims more 

resistant as exposure to trauma increases.  Although varied, all theories reflect the inescapable 

conclusion that trauma survivors react differently to the same traumatic events, and the specific 

event that traumatizes one person will not necessarily traumatize another.   

Requisite Levels of Traumatic Harm 

While subjective levels of trauma do depend upon perceptions of the survivor, the mental 

health profession still has the task of defining the criteria for mental disorders and uses the 

Diagnostic and Statistical Manual of Mental Disorders to codify objective standards for the full 

range of diseases.  As early as the first edition of the DSM, the American Psychiatric Association 

(1952) has accounted for disorders that may arise from stressful experiences, first defining “gross 

stress reaction” as one in which the patient experiences “an exceptional physical or mental 

stress” (Andreasen, 2010, p. 68).  Although a full survey of the development of the PTSD 

diagnosis is outside the scope of this review, a key criterion that remained a staple of the PTSD 

diagnosis for decades is the appraisal of a “stressor” event of sufficient magnitude.  Under the 

rubric of Criterion A1, the DSM-III defined a qualifying stressor as “an event that is outside the 



                                                                                                                                          42 

 

range of usual human experience and that would be markedly distressing to almost anyone” 

(American Psychological Association, 1980).  Pointing to salient issues like the removal of 

homosexuality as a disorder, Cotton and Ridings (2011) caution that DSM represents the result of 

political activism because diagnoses are determined through a deliberative process that can be 

influenced by special interests.  In this light, many scholars agree that the Criterion A1 stressor 

requirement is the product of concerns that patients would abuse the PTSD diagnosis for 

purposes of secondary gain and that requirements for events relating to perceived death might be 

more objectively verifiable than other incidents (Mayes, 2014). 

Discrimination-Based Traumatic Stress 

Criterion A1 was subjected to criticism by many mental health providers, who set out to 

prove that various forms of “subthreshold” events were sufficient to cause PTSD.  Beginning in 

1999, Utsey developed a measure called the “Index of Race-Related Stress” to measure the 

impact of being subjected to racial discrimination.  Over time, other researchers measured the 

effects of additional discriminatory behaviors (e.g., Waelde et al., 2010), and reactions across 

different racial (e.g., Liang et al., 2004) and other minority groups (Logie & Earnshaw, 2015 

(sexual minority veterans)).  The results of these studies indicated substantially greater incidence 

of various mental health disorders for those who had been subjected to discriminatory events.  

Moreover, in many cases the targets of discriminatory events perceived those events to have 

more harmful impact than other traumatic types of events.  Yet, the research methodology, which 

focused on retrospective evaluations of events over one’s life course, was not capable of 

identifying the impact of a given discriminatory event as distinct from others (Carter & Sant-

Barket, 2015; Carter et al., 2013; Carter, 2007).  The research was helpful in demonstrating that a 

category of trauma existed in which PTSD appeared to result from causes outside of Criterion 
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A1, leading Carter and others to conclude that even a single incidence of race-based 

discriminatory behavior could cause PTSD (e.g., Carter & Forsyth, 2009).  Yet, utility of this 

observation remains limited as it was not possible to identify how often this outcome occurs or 

under what circumstances. 

Legal Standards for Evaluating the Impact of Discriminatory Trauma 

Within legal regimes, courts and administrative agencies have incorporated medical 

experts to address questions related to mental health conditions.  VA disability evaluators, for 

example, are statutorily required to apply DSM criteria in their evaluations of traumatic stress 

(Mayes, 2014).  Even in those fora where judges have not explicitly required the DSM to 

evaluate mental conditions, the DSM is incorporated by all professionals who rely on it.  

Accordingly, in the several contexts where discrimination arises in claims for compensation 

based upon mental anguish and acquired mental health conditions, plaintiffs usually lose their 

lawsuits based on race discrimination due to ideas and frameworks espoused by Criterion A1 

(Yamada, 2004).  For example, even in those cases where the plaintiff can demonstrate that the 

discriminatory event occurred, civil suits under common law for intentional infliction of 

emotional distress often fail because the plaintiff cannot meet the threshold of showing that the 

discrimination is of a nature where it is “outrageous and intolerable in that it offends against the 

generally accepted standards of decency and morality” (Yamada, 2004, p. 485).  In federal 

lawsuits under Title VII of the Civil Rights Act, plaintiffs suffer tremendous hurdles in 

demonstrating that conduct was sufficiently “abusive,” including frequency and severity of the 

behavior as well as the unreasonableness of interference with one’s ability to work (Yamada, 

2010, p. 257).  The Supreme Court’s standard articulated in Harris v. Forklift Systems Inc. 

(1993), established that the behavior must be objectively abusive to rise above a “mere offensive 
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utterance” (p. 23). Interestingly, it has been found that victims of racial discrimination are far 

less likely to prevail in cases than victims of sexual harassment discrimination, even when the 

conduct is similar (Carter & Scheuermann, 2020).  The legal standards have incorporated a 

similar rationale as Criterion A1, best represented in the second Restatement of Torts’ 

recognition that: 

Complete emotional tranquility is seldom attainable in this world, and some degree 

of transient and trivial emotional distress is a part of the price of living among 

people. The law intervenes only where the distress inflicted is so severe that no 

reasonable man could be expected to endure it. 

(American Law Institute, 1965, § 46, cmt. j). 

Recognizing inadequate protections for workers who suffer discrimination in the 

workplace, scholars including Yamada (2010) proposed workplace anti-bullying statutes to 

prohibit and provide compensation for workplace behaviors that failed to meet the severity 

requirements of traditional workplace discrimination laws.  Simultaneous with this growing anti-

bullying movement, traumatologists promoted the concept of “microaggressions” as forms of 

trauma that may develop over the course of repetition for significant periods of time (Nadal, 

2018, p. 13).  The benefit of this conceptualization, they argue, is that events that might not 

normally lead to PTSD based on a single exposure, could, over time, result in greater levels of 

harm.   After over a decade of calls for legislation, only a handful of jurisdictions have enacted 

such a law (Utah, Tennessee, California, and the Board of Commissioners for Fulton County, 

Georgia), and there is widespread recognition that the movement has met significant resistance, 

ironically reinforcing Criterion A1’s ideology of suspicion (Richardson et al., 2016). 

2013 DSM-5 Revisions 

In 2013, the American Psychiatric Association published its fifth edition of the DSM, 

which “substantially modified” the PTSD diagnosis (Pai et al., 2017, p. 5).  Aside from moving 
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the disorder to a new category, away from “Anxiety Disorders” to its own new “Trauma and 

Stressor-related Disorders” category (American Psychiatric Association, 2013), this revision also 

altered the diagnostic criteria.   In substance, the new criteria have expanded from three 

components to four.  The new criteria have further narrowed and clarified the nature of the 

required traumatic event in Criterion A.  The new standard is that the event must involve “actual 

or threatened death, serious injury, or sexual violence” (American Psychiatric Association, 2013, 

p. 271).  This standard clarifies that “stressful events not involving an immediate threat to life or 

physical injury, such as psychosocial stressors (e.g., divorce, or job loss) are not considered 

trauma” (Pai et al., 2017, p. 2).  The new definition does not explicitly rule out Race-Based 

Traumatic Stress or Minority Stress as causes of PTSD, but the criteria would seem to exclude 

such causal events as sufficient traumatic stressors as merely psychosocial in nature.  To Pai and 

colleagues (2017), this change is significant because it removes from eligibility entire categories 

of trauma that met the prior criteria.  

 Despite limitations to “death, serious injury, or sexual violence” as qualifying stressors, 

the DSM-5 more liberally construed the means by which the condition is acquired, not only 

allowing for “repeated or extreme exposure to adverse details of a traumatic event,” aside from 

direct exposure to the threat, but also eliminating former requirements that the threat be one “to 

physical integrity” or that it must result in “intense fear, horror, or hopelessness” (American 

Psychiatric Association, 2013).   The extent to which these changes will change the diagnosis of 

discriminatory trauma is unknown.  While some mental health providers estimate that the new 

standards will “increase the potential for better recognition of race-based trauma” (Williams & 

Leins, 2016, p. 35), others suggest that Criterion A has predisposed professionals to be even 

more skeptical of PTSD claims (Pai et al., 2017).   
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Impact of Military Discrimination 

Military veterans occupy a special place in the spectrum of psychological risk assessment 

because they are exposed to several stressors that citizens do not experience (Carney et al., 

2003).  For example, they are subject to geographic relocations every few years, time away from 

family members on maneuvers and deployments, strict military laws that punish noncompliance, 

and face the prospect of death and serious bodily harm from the enemy as well as dangerous 

physical activities (Seamone, 2014).  Carney and colleagues (2003) comprehensively identified 

dozens of different forms of stress experienced by soldiers deployed to the Middle East.  One 

conclusion that results from the confluence of occupational hazards is a greater risk for acquiring 

PTSD and other mental health conditions (Osborne et al., 2012).  Within the military 

environment, studies have demonstrated a substantial incidence of harassing behavior in the 

work environment aside from sexual harassment (Webb & Hermann, 2002).  Despite 

enforcement of rules and standards for eradicating military discrimination, and occasional courts-

martial (e.g., racially based murders by Soldiers of the 82nd Airborne Division stationed at Fort 

Bragg, North Carolina), incidents of discrimination continue with some increased attention to 

hate groups emerging within the ranks (Shane, 2020; McCausland, 2019). 

Race discrimination is not seen as simply another stressor in the military.  Foynes and 

colleagues (2013) posit that the harsh military environment amplifies the effects of race and 

other discrimination experienced during military service.  A special body of scholarship has 

explored the experiences of veterans who experienced discrimination during combat (Kabat et al. 

2018; Loo et al., 2007; Loo & Kang, 2003; Loo et al., 2001; Loo, 1998).  In studies relating to 

Vietnam veterans, Loo and colleagues demonstrated that discrimination raised fears of death 

from the enemy based on the expectation that prejudiced peers will not to come to the target’s 
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aid (2007).  Loo and Kang (2003) further showed that many Asian-American veterans were 

traumatized by their own behaviors resulting from discrimination where they believed they had 

to prove their loyalty to soldiers of other races by treating Vietnamese with extra disdain (p. 20).  

They observed in large segments of the veteran population that many suffered PTSD because of 

regularly being compared by peers to the VietCong based upon their facial and bodily features 

(Loo & Kang, 2003). 

Throughout recent history, the military itself promoted and practiced two prominent 

forms of discrimination.  The first was segregating African American soldiers from Caucasian 

soldiers until the desegregation of the military by Franklin Delano Roosevelt in 1940s (Kauth & 

Landis, 1996).  The second was enacting a range of anti-gay policies that prohibited same-sex 

affiliation, sexual acts, and in many cases, tendencies or associations with others known to be 

homosexual or bisexual (Shilts, 1993).  Despite the desegregation of the military, the 1960s and 

1970s marked a time of significant social and racial strife that translated to bases in the U.S. and 

abroad (Cortright, 2005; Sherwood, 2007; Westheider, 2008).  Many major military installations 

and ships experienced conflicts that have been described as race wars, which increased in 

number of military members involved and number of individuals harmed over time (Freeman, 

2009).  It was not uncommon to see Confederate flags flying over barracks, burning crosses, Ku 

Klux Klan (KKK) slogans, and other open demonstrations of racial hostility (Parson, 1984).  

Tens of thousands of service members learned of race riots and feared them even if they did not 

personally experience such events.  While Carter and his colleagues have established variable 

reactions to traumatic events, many of these experiences likely meet forensic criteria for Race-

Based Traumatic Stress (Carter & Scheuermann, 2020; Carter & Pieterse, 2020; Carter & 

Forsyth, 2009). 
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From 1945 to 2011, approximately 114,000 veterans were eliminated from the military in 

disgrace based upon allegations or proof that they were gay, lesbian, or bisexual (Ramirez & 

Sterzing, 2017).  Researchers agree that this group represents only a small number of the actual 

population of up to 1,000,000 (LGB) veterans who served (Ramirez et al., 2013).1  New research 

indicates that those veterans who endured the prospect of being identified but concealed their 

identities suffered significant mental health consequences as a result of the stigma and stress 

(Livingston et al., 2019; Van Gilder, 2017; Ramirez et al., 2013).   Communication theorist 

Bobbi J. Van Gilder examined the way sexual minority veterans altered their communication 

strategies and behaviors while serving under the expansive cloud of DADT and other policies 

(2017).  She identified three overarching “identity management strategies” developed to cope 

with the additional minority stresses imposed by anti-gay policies, which often registered a 

psychic toll (Van Gilder, 2017, p. 158).   

From among the various measures, Van Gilder noted some of the most taxing and health 

threatening ones as “withdrawing,” “performing heterosexuality,” and “fabricating truths” (2017, 

p. 162).  Van Gilder’s research with sexual minority veterans revealed “several participants 

[who] indicated that they hit a breaking point where they could no longer engage in hiding” 

(2017, p. 163).  The specific “adverse effects” of these common identity management practices 

included “feelings of self-reproach, isolation, and stress” (Van Gilder, 2017, p. 164).  Not only 

did playing the role of heterosexual to conceal one’s sexual orientation require constant self-

censoring and elaborate ploys, it often required sexual minority veterans to participate in anti-gay 

 
1 Gates (2003) estimated that 683,000 veterans were gay men and 350,000 veterans were lesbian.  The 

estimate was based upon the 2000 U.S. Census, which recorded 27.5 million veterans, the National 

Health and Social Life Survey, the General Social Survey, and Voter News Service polls.  Specifically, 

these sources suggested that 4 percent of U.S. adults were gay or lesbian and 17 percent of gay men and 8 

percent of lesbians had served in the military (Gates, 2003). 
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behavior.  This often meant making the gay slurs, encouraging those who harassed and 

tormented suspected sexual minority servicemen and women, and personally inflicting such 

harm, not unlike Asian-American soldiers who felt pressured to abuse the Vietnamese as a sign 

of loyalty (Halley, 1999).  Unsurprisingly, those veterans who have experienced the stigmas of 

DADT and heterosexism have developed mental health conditions including PTSD (Livingston 

et al., 2019). 

VA Compensation 

The military is unique from other employers because it owes a statutory obligation to 

compensate and treat all injuries that are caused or aggravated during military service, either 

through a medical retirement from active service if one is warranted, or through the apparatus of 

the Department of Veterans Affairs if the service member is no longer in the military.   In 

principle, the scope of disability coverage is simple:  If a disease was not noted at the time of 

entry into the military, the veteran enjoys the benefit of a presumption that he or she had sound 

health (38 U.S.C. § 1110; 38 U.S.C. § 101(6)).  If the veteran later sustains an injury in the line 

of duty (e.g., not acquired through the course of committing willful misconduct), and that injury 

causes or aggravates a health condition, the veteran will be eligible for treatment and 

compensation according to his or her rating (38 U.S.C. § 1110; 38 C.F.R. § 3.1(d)).  There is no 

limitation on the cause of the harm.  A military member who is struck by a car while walking to 

work is covered, even if the car was not operated by a government driver.  This theory of injuries 

in the line of duty further extends to injuries suffered because of criminal conduct by a 

perpetrator, such as a sexual assault, or discrimination.   

When a veteran claims PTSD based on a cause unrelated to combat, such as harassment 

by another service member, the VA evaluates the claim pursuant to 38 C.F.R. 3.304(f), which 
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describes the applicable evidentiary threshold as sufficient corroborating evidence to support the 

claimed stressor.  Mayes (2014) suggests that this regulation pays deference to the DSM’s 

Criterion A standard.  The necessity to demonstrate a “stressor” by credible independent 

corroborating evidence, makes it much harder on veterans to establish the causal elements of 

their claims.  As Mayes (2014) further explains, veterans may be more successful in obtaining 

compensation for their mental health conditions if they claim disorders besides PTSD which do 

not have such a stringent requirement.  The extent to which the VA has compensated claims for 

discriminatory trauma is unknown, likely because cases are not tracked by the VA in this degree 

of specificity.  However, cursory review of VA appellate cases indicates several claims raised 

based on discriminatory trauma, either standing alone or in combination with injuries attributed 

to other nondiscriminatory causes.   While one can expect the VA to respond more favorably to 

such claims given changes to the DSM-5, Mayes (2014) doubts VA raters’ willingness to expand 

their diagnostic practices.  Recently, four years after the new criteria emerged, the VA Inspector 

General concluded that adjudicators were erroneously denying claims for Military Sexual 

Trauma, which resulted from misapplication of VA’s stressor rule (VA Department of Inspector 

General, 2017). 

Conclusion 

This empirical review of the literature demonstrated the inherent complexity and 

suspicion surrounding the diagnosis of a mental health disorder related to trauma.  Over time, the 

diagnostic criteria of the DSM have grown less lenient in defining the nature of a traumatic 

stressor that would result in a PTSD diagnosis to the point where a distressing event will be 

considered as a mere psychosocial stressor unless there is a threat of death, injury, or sexual 

assault.  Beyond the already unforgiving PTSD diagnostic criteria in the DSM-IV, the 
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codification of additional limitations in 2013 dealt a blow to those hoping to link PTSD to 

discriminatory events by this limitation in the magnitude of the event.  But the DSM-5 curiously 

provided additional help by recognizing numerous pathways for being traumatized if the event 

meets the sufficient threshold.  Although it is unlikely that racial slurs will meet the threshold for 

sufficient trauma, the military context raises the prospect of different threats of harm.   Those in 

combat may fear death from the enemy based on peer’s refusal to come to their aid because of 

discrimination.  Gay and lesbian service members may have anticipated that corrective rape 

would be perpetrated on them if they would be discovered due to the DADT policy.  Because no 

accounts have been made of the current factors considered in the VA disability compensation for 

traumatic discrimination cases, the instant review is necessary to determine the extent to which 

the military environment may uniquely contribute to the acquisition of PTSD and other mental 

health disorders.  

This part established that the VA system exists as a method by which veterans can obtain 

medical treatment and compensation for the impact of discrimination during their military 

service.  Unique features of the military, including ready access to weapons and pressures to 

conform to group expectations, often act as an incubator for psychological harm from 

discrimination, most particularly when the service member must worry about the lack of peer 

assistance during enemy engagements or other life-threatening duties.  While these unique 

psychological wounds can be deep and persistent, they have not been the subject of careful or 

systematic review by the VA.  In fact, the lack of knowledge or interest is likely based upon the 

VA system’s suspicion of PTSD claims and mental health injuries that do not arise from combat.  

If the experience of MST survivors is instructive, where these claims have suffered repeated and 

erroneous denial, survivors of discrimination that does not involve sexual trauma may represent 
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the claimants subjected to the greatest degree of institutional ignorance and error in decision-

making.  

Even if veterans learn that they can apply for VA benefits based on the consequences of 

race or sexual-orientation discrimination, there is little guidance for how to prove one of these 

complex claims.  Identification of trends in VA disability cases is a first step toward 

understanding how the VA resolves these claims and the types of evidence the VA deems most 

valuable in meeting the standards for service-connection.  A second step is to apply current 

theoretical frameworks for Race-Based Traumatic Stress (Carter, 2007) and Minority Stress 

(Meyer, 1995) to determine whether the VA cases are consistent with the research on 

discriminatory events that are capable of generating lasting psychological harm.   

Visual Description of the Theoretical Framework Underpinning This Study 

Livingston and colleagues (2019) adopted a theoretical framework for evaluating the 

“intersecting and clinically significant experiences affecting trauma-exposed LGBT veterans” (p. 

698, Figure 1).  The theory holds that, although many forms of discrimination may not normally 

be considered traumatic under Criterion A, certain circumstances created a unique overlap in 

levels of severity and placed some “extreme acts” in an “ambiguous space between non-Criterion 

A stressors and Criterion A trauma” (2019, p. 698).  This study adopts the framework identified 

by Livingston and colleagues, which is visually depicted on the following page in Figure 2. 
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Figure 2 

Overlapping Discriminatory Influences on Sexual and Racial Minority Veterans Identified by   

Livingston et al. (2019). 

 

 

 

 

 

 

 

 

 

 

 

 

 

In the figure above, the upper left circle (item 1) represents Criterion A trauma, the upper 

right circle (Item 2) represents discrimination, the bottom left circle (Item 3) represents 

microaggressions, and the bottom right circle (Item 4) represents minority stress.  Livingston and 

colleagues associate the upper left Criterion A Trauma circle (Item 1) with “sexual assault,” 

“exposure to death and threatened death,” and “serious physical assault” (2019).  They associate 

the upper right discrimination circle (Item 2) with “denied equal employment and healthcare,” 

“verbal abuse,” and “military investigations and legal proceedings (DADT).”   The authors link 

the bottom left microaggression circle (Item 3) with “negative slights and insults,” “inaccurate 
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pronoun usage,” “assumed heterosexuality,” “assuming pathology,” and “sexual objectification.”  

Lastly, they define the bottom right minority stress circle (Item 4) with “social isolation,” 

“shame,” “vigilance,” “concealment,” and “expectations of rejection” (2019).   

Consistent with the theories explored above, certain modifications would be suitable to 

extend the visual to account for overlap in the area of racial minority stress.  Although not 

appearing in the visual depiction, consideration of similar overlapping effects in the context of 

racial discrimination would support the addition of display of symbols related to the KKK, 

swastikas, nooses, cross-burning, and hate  groups as well as the separate fact of less-than-

honorable discharge in Item 2’s discrimination circle.  Augmented to account for discrimination 

of both sexual and racial minority veterans, it would also be appropriate to add the act of 

participating in berating one’s own minority group to qualify as a distinct form of minority stress 

in the bottom right minority stress circle (Item 4).  The final modification, as represented by the 

larger circle with the dashed line, is the overlapping impact of combat and military operational 

stress as a key accelerant of any of the four discriminatory effects or combinations thereof. 

 While the visual covers many forms of discrimination, such as that recognized by the 

Department of Defense Inspector General (2000; Estrada et al., 2011), it further reflects the 

compounded effect of overlapping forms of discrimination.  As reflected above, the intersection 

of different discriminatory behaviors can amplify the effects of acts that would, alone, be 

psychologically less harmful.  For instance, microaggressions represent the accumulation of a 

series of minor discriminatory incidents over time (Nadal, 2018).  Normally, these events would 

not be considered to have sufficient magnitude to qualify for trauma (Nadal, 2018).  Yet, 

microaggressions occurring in a combat zone where enemy attack is likely may cause a veteran 
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to fear greater harm from the enemy based on the perception of stigma, thus increasing the 

magnitude of the micro-aggressive experience.    

The second component of this study’s conceptual and theoretical framework emphasizes 

the combat and operational stressors that are unique to the military profession, represented in 

Figure 2 by the large dotted line encircling all discriminatory impacts.  Group cohesion is 

paramount to the survival of military units, and targets of discrimination may come to believe 

that they are at greater risk of harm in combat or dangerous training exercises based on their poor 

treatment.  In a combat zone, targets of discrimination may also come to empathize with 

members of the host nation believing their situation to be akin to a similar form of oppression.  

Accordingly, this study incorporates Loo and colleagues’ (2007) identification of veterans’ 

concerns that they will not be helped by discriminatory peers in combat and Parson’s (1984) 

concept of “gook-identification syndrome” as military factors that enhance the traumatic effect 

of discriminatory acts specifically in the military context. 

This component of the conceptual and theoretical framework recognizes that 

discriminatory events that have an impact on the veteran’s discharge characterization or 

separation from the military will substantially increase the likelihood of traumatic effects (i.e., 

onset of chronic psychological disabilities).  This realization comes from the recent research of 

Brignone and her colleagues (2017), who have relied on large cohorts of veterans to demonstrate 

that involuntary separation from the military prior to one’s contractually specified date and less-

than-fully-honorable discharge characterizations make veterans several times more likely than 

peers without such stigmatizing records to experience adverse mental health outcomes.  This 

effect is particularly relevant to sexual minority veterans because a finding of substantiated 

homosexuality by the military mandated involuntary separation.  Beyond this, research 
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demonstrates that Black and racial minority veterans were subjected to significantly greater 

disciplinary actions, including involuntary separations, than their White peers (U.S. Government 

Accountability Office, 2019; Christensen & Tsilker, 2017).  This study incorporates this new 

knowledge to better understand the etiology of traumatic discrimination. 

The third component of this study’s conceptual and theoretical framework clarifies racial 

minority from sexual minority discrimination and identifies unique characteristics of the impact 

of discrimination on both groups.  Race differs substantially from sexual orientation because race 

may be objectively observed by the perpetrators of discrimination, while sexual orientation 

requires subjective interpretations of the perpetrator.  This theoretical framework builds on the 

work of Carter (2007) and Meyer (1995) in recognizing that these reasons for discrimination 

result in separate impacts and coping mechanisms unique to race or sexual orientation.  In the 

adoption of this distinction, this framework rejects holistic theories that all minority groups 

undergo the same types of stigma from discrimination without respect to their sexual identity or 

racial group.   

This distinction also requires consideration of coping mechanisms that may be impacted 

by the targeted service member’s level of identity formation with the group being discriminated 

against.  Van Gilder (2017) and Parson (1984) both recognize the vital role of coping strategy 

employed by veterans in alleviating or attenuating psychological harm.  Gay veterans who 

manufactured separate lives in public to conceal their private identities often experienced 

problems in forming a personal identity, which resulted in feelings of isolation (Van Gilder, 

2017).  In many instances, Black veterans became more suspicious of White people in general 

based on military discrimination, which increased opportunities for conflict and isolation 
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(Parson, 1984).  These perspectives differ from studies suggesting that the nature of the 

discrimination, alone, determines psychological impact. 

Overcoming Prior Methodological Limitations in the Body of Research 

      The use of appellate decisions for statistical analysis raises numerous concerns about the 

nature of judicial decision-making.  Specifically, judges often omit discussion of facts deemed 

unimportant and may be writing for different audiences, which can change their emphasis and 

even the meaning of a decision (Cohen, 2015; Baum, 2006).  While BVA decisions can suffer 

from the same pressures, there are some safeguards of BVA decisions that make them more 

suitable for analysis than other types of appellate decisions.             

Because service-connection for a disability requires proof of an injury during military 

service in addition to current symptoms of that illness, BVA judges’ written opinions must 

necessarily discuss the health condition of a veteran, prior to entry into the military, during 

military service, and following military service.  Military medical and other official records are 

carefully explored in these decisions, as are all mental health diagnoses obtained at each stage 

under consideration.  The law governing BVA decisions requires judges to state the reasons and 

bases for their decisions (Gilbert v. Derwinski, 1990, pp. 56-58 (citing Securities Exchange 

Commission v. Chenery (1947)). In 38 U.S.C. § 7104, Congress mandates:  

          Each decision of the Board Shall include- 

(1) A written statement of the Board’s findings and conclusions, and the  

reasons or bases for those findings and conclusions, on all material issues of fact 

and law presented on the record; 

(2) [An explanation of evidence not considered under certain circumstances  

with guidance on where to present such evidence]; and 
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(3) an order granting appropriate relief or denying relief.  

(See also 38 C.F.R. § 19.7 (further codifying these requirements)).  This requirement to provide 

the rationale for a decision is a common staple of the entire U.S. legal system and is the very 

basis for the assumption that the contents of judicial opinions gave rise to the judges’ decision 

rather than some external factor that cannot be accounted for: “Implicit in [the] system of written 

opinions is the following premise: That the judge actually reached the outcome that she did for 

the reasons stated in the opinion” (Surden, 2014, p. 108). 

          Even though BVA decisions follow a structured format, this does not end the concern with 

use of ML on appellate cases.  Critics, such as Pasquale and Cashwell (2018), have addressed the 

differences between legal decisions and other types of texts and have questioned the 

sophistication of ML to classify and predict judicial outcomes.  Despite these criticisms, a 

growing number of scholars have experimented with different types of appellate cases ranging 

from Thai (Gao et al., 2019) and Indian (Kowrihawat et al, 2018) appellate decisions to decisions 

of the European Court of Human Rights (Aletras et al., 2006).   Even though computer 

algorithms cannot substitute for experienced attorneys’ ability to perceive nuances in meaning 

(Pasquale & Cashwell, 2018), the legal scholars suggest that ML still “may provide a helpful 

guide in providing professional advice” rather than the standard of legal professionals relying on 

“professional intuition” and limited exposure to cases in the courtroom (Surden, 2014, p. 104).    

          Surden (2014) has identified how ML is well suited to identify relationships in racial 

discrimination cases: “For example . . . we could envision an algorithm learning that in 

workplace discrimination cases in which there is a racial epithet expressed in writing in an e-

mail, there is an early defendant settlement probability of 98 percent versus a 60 percent 

baseline” (p. 104).  Building on this, Surden offers another example in which the algorithm can 
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identify the difference between outcomes in cases where multiple harassing e-mails were sent 

over a week versus over a year.  In this instance, “such a nuance in time frame may be hard for 

an attorney to casually detect across cases but can be easily revealed through data pattern 

analysis” (Surden, 2014, p. 104).   

Drawing on precedents from ML classification of accident narratives in the field of 

occupational health, this study employed specific tools within Python to classify the content of 

cases in a manner that has proven to detect hidden patterns within a large corpus of documents.   

The models tested combinations of classification algorithms including Bag-of-Words (BoW), 

Term Frequency-Inverse Document Frequency (TF-IDF),  Naïve Bayes (NB), Support Vector 

Machine (SVM), and Logistic Regression (LR) (Salton & Buckley, 1998; Suykens & 

Vandewalle, 1999).  The challenge was to assess which combinations provided the best 

classification results for discrimination cases. 

 One of the most significant limitations of prior ML research into appellate decisions has 

been exclusive reliance on ML.  None of the legal scholars who has relied on ML has done 

further statistical analysis to evaluate relationships between specific variables and case outcomes.  

Drawbacks of relying solely on ML include the fact that algorithms can incorporate biases and 

errors that exist in the corpus of the cases that are used for training and testing (Cofone, 2019).  

This study uses ML solely to classify specific types of cases, but then adopts empirical methods, 

including logistic regression techniques, to explore various case characteristics with the aim of 

obtaining additional insights.   

 The use of ML overcomes the traditional limited reliance on commercially available legal 

databases like LexisNexis and Westlaw. Of the scholars who do use empirical methods to 

evaluate determinants of appellate decisions, most rely upon the rudimentary search functions of 
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these popular programs (see Hall & Wright, 2008, identifying various empirical legal studies).  

While these common programs use less sophisticated algorithms for word searches and 

classification, the software does not have the capability of Python or R, which are primary 

programs used for ML tasks.  Walker and colleagues (2017; 2018) have described the limitations 

of LexisNexis and Westlaw for researching BVA decisions.  Although these programs’ search 

functions enable users to find certain key words, the search technology is still not capable of 

identifying the rationale for cases or certain nuances that would identify whether certain cases 

were decided on similar grounds (see generally Grady, 2019).   

To date, no legal researcher has applied ML algorithms to classify BVA cases.  The most 

advanced research on BVA decisions appears in Walker and colleagues’ (2017; 2018) use of 

semantic text analysis and Natural Language Processing (NLP) to evaluate BVA decisions 

related to PTSD.  Walker and colleagues have incorporated some methods of textual semantic 

analysis to identify key features in BVA opinion texts.  Drawing on typology theory, they note 

types of sentences in BVA decisions that indicate application of judicial rationale to a given 

issue (Walker et al., 2018).  This is distinguished, for example, from the type of sentence where a 

court might mention a concept in passing only for the purpose of demonstrating an idea.  In total, 

Walker and colleagues have managed to study PTSD cases related to a total of 30 randomly 

selected BVA disability cases decided in the three-year period of 2013 to 2016 (Walker et al., 

2018).   

While Walker and colleagues have used some techniques of NLP to identify the structure 

of sentences and paragraphs within BVA PTSD opinions, the approach did not offer methods to 

distinguish specific types of claims, such as those based upon discrimination.  Further, the 

researchers’ methodology only addressed claims based on PTSD, certainly not other types of 
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mental health conditions.  The research did not attempt to identify whether a given case 

characteristic had an impact on the outcome of a PTSD decision.  Moreover, none of the PTSD 

cases examined by Walker appeared to involve claims of traumatic discrimination. 

In sum, this study used ML and empirical research techniques to evaluate whether 

specific types of case characteristics are related to decisional outcomes in discrimination appeals.  

Archival research is possible at this level because the VA publishes its BVA appellate decisions 

on a freely accessible electronic database that is available through a public website. Careful 

examination of cases enabled identification of the factual evidence considered as well as 

corresponding decisions on service-connection.  Logistic regression analysis further permitted 

assessment of relationships between types of evidence (the independent variables) and outcome 

(the dependent variable). 
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Chapter 3:  Research Methodology 

 

          This study sought to identify determinants of success for VA disability appeals based on 

race and sexual-orientation discrimination.  This chapter describes a quantitative research 

methodology that involved multiple steps to unearth discrimination-related cases within a 

massive corpus of all BVA decisions.  The chapter first explores how AI, particularly, ML, was 

deployed as a novel but highly effective means for automatically classifying discrimination-

related cases from 123,011 mental health decisions. Specifically, 4229 cases from this initial 

overall pool were identified as potential discrimination cases through an iterative search process. 

ML techniques were then used to develop two separate classifiers for racial and sexual-

orientation discrimination based on human-annotated training data, which were applied to the 

narrowed pool of cases.  After using ML to classify and filter discrimination-based mental health 

appeals, the next step was to conduct statistical analysis of the resulting 653 discrimination cases.  

The chapter further explains how multilevel logistic regression analysis was then used to identify 

associations and relationships between case characteristics and judicial outcomes.      

Methodology 

Population Sample 

          Experts in the field of law and technology have recognized that, “[t]o mine legal data, you 

must first define the data you seek” (Grady, 2019, p. 21).  The first step in this study was to 

classify decision types from a large database of cases.  This study used archival research of an 

electronic database of written appeals by administrative judges of the U.S. Board of Veterans 

Appeals.  These decisions are made available to the public in a redacted form on a website called 

the BVA Decision Search Database (U.S. Department of Veterans Affairs, 2020).  The BVA 
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regularly updates the database, which archives cases issued by BVA judges from March 1990 to 

roughly three months prior to the present date.  A search of BVA cases on LexisNexis Advance 

within the “Board of Veterans Appeals” source repository revealed a total of 1,059,258 

individual BVA decisions as of February 12, 2019.  All cases resolved veterans appeals of 

decisions for compensation and pension determinations, GI Bill payments, and many other VA 

benefits.  After identifying the database, it was necessary to identify cases of potential value, 

which addressed veterans’ claims that they were entitled to disability benefits for a mental health 

condition that they sustained during military service.   

Obtaining the BVA’s Classification of Mental Health Appeals 

Filtering of cases was accomplished by use of an existing list of case docket numbers 

classified by the BVA from a quality control program called the Veterans Appeals Control and 

Locator System (VACOLS).  VACOLS data from the late 1990s through 2019 were obtained 

from a Freedom of Information Act request filed by the law firm of Bergmann and Moore 

(Ames, 2018; Peak, 2018).   Docket numbers for mental health service-connection cases were 

extracted from a larger list and were matched with cases on the VA’s Decision Search Database 

using the freely accessible web scraping tools Scrapyhub and Crawlera.  It was necessary to use 

ML programs to classify decisions based on the rudimentary capabilities of the Decision Search 

Database site, which only permits a visitor to search for “an exact word or phrase,” “any of these 

words,” or “none of these words” (Department of Veterans Affairs, 2020). The code used to 

identify and extract the opinions by docket number appears in Appendix A.   

The retrieved electronic case documents were checked for duplicates, corrupted files, and 

incomplete files.  This process resulted in a total of 123,011 cases containing at least one claim 

of service-connection for mental health conditions.  Each written decision represented a veteran 
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who made a claim for benefits that was denied by a VA Regional Office and appealed to the 

Board of Veterans Appeals.  In some cases, the BVA was hearing the same case after a remand 

from a higher court or after the Regional Office had considered new information and denied the 

case once again. 

          While, unquestionably, the subset of 123,011 cases would contain discrimination claims, 

the BVA did not further categorize case types beyond service-connection claims for mental 

health disorders.  It was necessary to evaluate case content within this massive corpus based on 

the structure of BVA decisions, which follow a standardized template in addressing the specifics 

of a given claim, such as the procedural history of the case, positions of the parties, standards of 

review, findings of fact, and conclusions of law in this rough chronological order (Board of 

Veterans Appeals, 2018, p. 76; Frost & Bateman, 2010).   

          Within the BVA, opinions begin by stating the nature of the veteran’s claim, such as 

service-connection for as specific mental health disorder.  A veteran may make a claim for 

multiple mental health conditions simultaneously as long as the veteran has current health 

impairment at the time of application.  In 2000, the VA’s highest court, the CAVC, held that 

disability evaluators are required to consider all mental health conditions that may be related to a 

claimed disability, and not just the condition listed on the disability application (Schroeder v. 

West, 2000). Thus, if a veteran indicates PTSD as the disorder and medical evaluators do not find 

evidence of PTSD but do find evidence of an anxiety disorder, the evaluators must provide 

service-connection for anxiety disorder even though the veteran did not list it as the basis for 

compensation.  These challenges required implementation of various tools of computational 

linguistics, data mining, and machine learning, described in detail below. 
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Identification of Training and Testing Data 

Figure 3, below, depicts the various NLP and ML methods used to classify traumatic 

discrimination cases. 

Figure 3 

Diagram Depicting Stages of Algorithm Development 

 

 

 

 

 

 

 

 

 

 

 

 

 

The figure summarizes the first step of using Regular Expression (REGEX) tools to identify 

2,136 potential matches out of the 123,011 cases.  Next, the word-embedding software 

Word2Vec was implemented to find alternative words based on the REGEX patterns by mapping 

the words in vector space.  This step nearly doubled the number of candidate cases within the 

corpus of 123,011 cases to a total of 4,229.  From here, the third step involved developing a 
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classification model for race discrimination cases and a separate model for sexual-orientation 

discrimination cases to apply to the 4,229 cases.  For each model, 500 cases were coded by 

research assistants to determine whether the case fell into the category (e.g., Did a given case in 

the race discrimination model contain a claim of discrimination based upon race?).  The data 

were partitioned into training and testing data after categorization and the models were tested 

using different combinations of algorithms to identify how well the models performed in the 

classification task.  Finally, the best performing models for race and sexual orientation were 

unleashed on the population of 4,229 candidate cases.   

 Early on, experimentation with an outcome classifier, which appears in the right side of 

Figure 3, above, revealed the proportion of cases within the 123,011 that reached any sort of 

decisional finality.  Only 82,161 of the decisions resulted in an outcome of approved or denied 

for the appeal.  The other 40,850 decisions resulted in intermediate outcomes.  The ML process 

adopted for the classification of cases relied upon research assistants to review the cases for 

accuracy in classification as well as removal of intermediate outcomes within the cases for each 

discrimination type.  Ultimately, the best performing race discrimination model resulted in a 

validated set of 535 actual race discrimination cases out of 1,828 candidate cases.  The best 

performing sexual-orientation discrimination model resulted in a validated set of 118 actual 

sexual-orientation discrimination cases out of 322 candidate cases identified by that model. The 

section below describes this methodology for identifying cases in further detail. 
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Using ML to Classify Discrimination Type 

Regular Expression and Word Vectorization 

The ML approach was multifaceted and iterative and began with an NLP technique to 

identify potential racial discrimination cases and potential sexual-orientation discrimination 

cases.  Regular expression search patterns tentatively identified 2,136 out of 123,011 cases.  

These patterns consisted of the keywords formulated from the initial string searches (e.g., 

“racial,” “discrimination,” “gay,” “sexual orientation,” and “harassment”).  The precise word 

combinations and text strings appear below in Table 4. 

Table 4 

Regular Expression (REGEX) Search Terms for Initial NLP Searches 

Search Category Search Terms Cases Identified 

IDENTITY_REGEX  r'racial|racism|race-based|homosexual|sexual 
orientation|\sgay[^A-Za-z]' 

 

RACE_REGEX r'racial(?:ly)?(?:-based)? (?:discriminat|%s|harass|slur)'  

SEXUAL_ORIENTATION_REGEX r'sexual.orientation(?:-based)? (?:discriminat|%s 

|harass|slur)' 
4 

 

 

To develop the race-based classifier, it was determined that a minimum of 500 cases 

would be required for developing training and testing data.  Research assistants manually 

reviewed the IDENTITY_REGEX and RACE_REGEX cases to confirm the existence of race-

based discrimination cases.  The results of the manual review required additional confirmed race 

discrimination cases.  Akin to the process used by Mikolov and colleagues (2013), the ML 

approach continued by using this initial set of cases to train a word-embedding model, which 

represented the words that occur in the corpus in a semantic vector space.   

       

   1,194 

      500 

      442 
 

 Total Identified Cases of Potential Traumatic Discrimination                                                            2,136 
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This enhanced NLP approach used the Word2Vec word-embedding technique to identify 

additional words that occur in similar contexts within the corpus using cosine similarity.  

Word2Vec uses the contexts of words to associate their semantics. Embedding techniques 

measure the “distance” between words by calculating the angle between two vectors in the 

(multi-dimensional) vector space.  Cosine similarity is more appropriate than simple Euclidean 

distance because it adjusts for the fact that some words appear more frequently than others 

(Sohangir & Wang, 2017). For example, words such as “mistreatment,” “maltreatment,” and 

“oppression” were found to occur in contexts similar to those of “discrimination.”  REGEX 

search patterns were then extended to include these additional words to identify more cases of 

possible interest.  Various scholars in the field of computational linguistics have adopted similar 

embedding approaches to measure similarity in legal texts and to retrieve relevant prior cases 

(e.g., Gain et al., 2019; Kayalvizh et al., 2019; Renjit & Indicula, 2019).  This overall process, as 

applied to the corpus of 123,011 mental health service-connection cases, resulted in an increase 

of the number of cases identified for analysis from 2,126 to 4,229 cases from which a portion of 

cases was used as training data to construct the racial discrimination and sexual orientation 

classification models.  This working dataset provided the samples for model training and 

evaluation.  Further development of the algorithms for automatic classification were based upon 

the 4,229 cases rather than the corpus of 123,011 in an effort to limit the amount of human 

coding necessary and because word embedding produced so many variants on the initial 

language identified by REGEX searches. 

Dataset Preparation and Partitioning 

Rather than developing a single algorithm to categorize all types of discrimination, 

theoretical research suggested that the phenomenon of racial trauma operates quite differently 
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from sexual-orientation trauma. Race discrimination involves unique aspects related to one’s 

immutable physical characteristics (Carter & Pieterse, 2020), while sexual-orientation 

discrimination targets behaviors and speculation about one’s identity, preference, or orientation. 

Thus, it was expected that the language patterns associated with each type of discrimination 

would be distinct. Accordingly, training data and testing data were harvested for two different 

ML classification models.  A total of 500 cases from the 4,229 were identified as good 

candidates for training the race model and a different set of 500 cases were identified for training 

the sexual orientation model.  The 500 race cases were then reviewed and manually labeled by 

research assistants as “Y” or “N” to indicate the occurrence or nonoccurrence of racial 

discrimination.  A research assistant developed the code for a program to easily extract portions 

of cases that normally included factual background and judicial reasoning to aid in manual 

review (Appendix B).  The manual review process identified 319 occurrences of racial 

discrimination and 155 cases where there was no trauma specifically resulting from racial 

discrimination.  Twenty-six cases out of the 500 were too ambiguous to label.  The ambiguous 

cases were ignored in the training of the model.  To avoid the class imbalance problem (Chawla 

et al., 2004), which occurs when cases are much more likely to fall into one classification than 

another and can result in the under-prediction (lower sensitivity) of rare categories (Nanda, 

2017), the final dataset was constrained to consist of an equal number of “Y” and “N” cases (155 

cases each), which was the maximum possible since there were only 155 “N” cases.  Finally, 

75% of the selected 310 cases (232) were randomly selected for training the model and the 

remaining 25% (78) were used to test the model.   

For the sexual orientation classification model, manual labeling identified a total of 309 

“no” results and 156 “yes” results.  The final train and test dataset for sexual-orientation 
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discrimination consisted of 312 cases total, an equal number of “yes” and “no” cases to avoid the 

problem of class imbalance.  In this model, the dataset was again divided 75%/25%, resulting in 

234 cases in the training set and 78 cases in the testing set.   

Software Selection for Machine Learning 

          This study used the special tools in the Python software program, which enables the broad 

use of several types of algorithms for classifying text (Benafort et al., 2018; Pedregosa, 2011), 

including legal appellate cases (Aletras et al., 2006).  Prior to training and testing algorithmic 

classification of texts, Python’s preprocessing programs within the Natural Language Toolkit 

(NLTK) were applied to clean, tokenize, vectorize, and normalize the extracted case summaries.  

Case documents were converted into a standard format through NLTK by identifying and 

removing features that often confuse algorithms, such as misspellings, spacing variation, 

extraneous words, punctuation, and even “word inflections” (Ignatow & Mihalcea, 2018, pp. 99-

100).  For example, NLTK was used to remove stop words, such as the words included 

“disability” or “claim” because those words would appear in every BVA decision examined 

(Zhang et al., 2019).  The NLTK tools further counted extracted “unique terms . . . across the 

corpus (i.e., the collection of narratives) and used to form the list of vocabulary for the corpus 

being studied” (Zhang et al., 2019).  Vectorization occurred when “[t]he corpus of narratives 

[was] represented as a numerical matrix, with each row representing a vectorized narrative and 

each column denoting the term frequency in a narrative” (Zhang et al., 2019, pp. 7-8).  

The final step in pre-processing was normalization, which involved applying the Term 

Frequency-Inverse Document Frequency (TF-IDF) equation to ensure that frequently appearing 

words are relevant to the text being analyzed.   

IDF is calculated as follows. 
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where t represents the term of interest, n represents the narrative under  

consideration, C represents the total count of narratives, and ct represents the 

number of narratives containing the term.  As a result, TF-IDF gives less weight to 

words that appear at a higher frequency in the corpus and more weight to less 

frequent words. 

TF-IDF values in each vector are normalized using a Euclidean norm 

function with the following equation to reduce the impact of variable narrative 

length. 

 

Where        is the normalized TF-IDF value of the th term in narrative 

n, and           is the regular TF-IDF value of the tth term in narrative n (Zhang et 

al., 2019, p. 8). 

Word vectorization, model training, and model testing were accomplished using the Python 

module Scikit-learn (Pedregosa et al., 2011).  A constant learning rate of 0.0001 was used with a 

tolerance level of 0.001 for 5 iterations as the stopping criterion.  In other words, the model 

training was stopped when its accuracy (least square error) did not improve by more than 0.001 

for 5 consecutive iterations. 

Algorithm Selection 

The Python software program was used to identify similarities and patterns in texts and 

classify documents according to different algorithm types.  Every algorithmic approach is rooted 

in Harris’s distributional hypothesis, which holds that “words in similar contexts have similar 

meanings” (Levy & Goldberg, 2014; Harris, 1954).  Relatedly, “[d]ifferences of meaning 
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correlates with differences of distribution” (Carpuat, 2015, p. 5 (citing Harris)).  Two outgrowths 

of distributional theory are particularly relevant to identifying documents that use words in a 

similar context.  The Context Inclusion Hypothesis states, “If a word a tends to occur in a subset 

of contexts in which word b occur (b contextually includes a), then a (the narrower term) tends 

to entail b (the broader term)” (Carpuat, 2015, p. 32).  The Context Combination Hypothesis 

further holds that “[t]he tenden[cy] of word a to entail word b is correlated with some learnable 

function of the contexts in which a occurs, and the context in which b occurs” (Carpuat, 2015, p. 

34). 

Researchers have demonstrated the reliability of ML algorithms. Some of these popular 

algorithms include random forest, neural networks, decision trees, LR, NB, fuzzy Bayes, and 

SVM (e.g., Zhang et al., 2019; Marucci-Wellman et al., 2017).  Each model operates based on 

the same general principle, but invariably results in different levels of precision based upon 

unique features (e.g., Bertke et al., 2016, p. 119).  The current consensus is that “SVM 

algorithms performed better than Naïve Bayes and several other learning algorithms” (Vallmuur 

et al., 2016, p. i37).  However, further research has identified the way that Bayesian algorithms 

have the “particularly striking” ability to identify poor matches that should be reserved for 

human coding (Marucci-Wellman et al., 2015, p. 173).  Continued research in this field, 

particularly in the categorization of occupational injuries in large databases, has led to the 

preference for combined methodologies where researchers deploy two or three different 

algorithms on the same documents and then look to the amount of agreement between the results 

to determine the overall quality of the categorization (Marucci-Wellman et al., 2017; Vallmuur et 

al., 2016).  When substantial difference is detected, such as two programs classifying the same 

text into different categories, researchers use these metrics as “filters” which divert those 
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documents from machine coding to human coding (Marucci-Wellman et al., 2017; Marucci-

Wellman et al., 2015).   

Based on the leading contemporary research, this study adopted Vallmuur and 

colleagues’ (2016) multi-algorithm agreement standard, supplemented by a filter that diverts 

documents for human coding upon sufficient disagreement between models in categorizing 

traumatic discrimination claims.   The relative accuracy rates from different combinations of 

machine algorithms vary, with combinations of SVM, NB, and LR producing the best results in a 

three-model agreement format (Vallmuur et al., 2016, p. i40, Table 4; Marucci-Wellman et al., 

2017, p. 359).   SVM algorithms are unique in the mix because they “map input features onto 

high dimensional space so that separate classes are divided as widely as possible by hyperplane.  

After training, the new narrative vectors are classified by mapping them onto the same space and 

predicting which side of the hyperplane they fall into” (Zhang et al., 2019, p. 9).  

Measuring Accuracy of Algorithmic Categorization 

This study used different combinations of algorithms to identify the strongest performing 

model.  It primarily relied upon a confusion matrix to visualize various aspects of model 

performance.  This included the examination of accuracy, precision, recall, and F1 score, which 

are different metrics.  The accuracy of a classifier in this study confirmed how well the algorithm 

“correctly identif[ies]” traumatic discrimination versus non-traumatic discrimination cases 

(Zhang et al., 2019, p. 10).  Accuracy was calculated with the following equation: 

 

 
Total Number of BVA Cases 
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Precision measured the classifier’s performance at “avoiding labeling” a non-traumatic 

discrimination case as traumatic discrimination (Zhang et al., 2019, p. 10).  This metric was 

attained with the following equation: 

 

  

Recall measured the classifier’s performance at identifying actual traumatic 

discrimination cases (Zhang et al., 2019, p. 10).  Recall was achieved by the following equation: 

 

 

“The F1 Score is a weighted average of precision and recall, which takes false positives 

and negatives into account.  It represents an evaluation of a classifier’s overall tendency to 

correctly classify” (Zhang et al., 2019, p. 10).  The equation for F1 Score is: 

 

 

Generally speaking, F1 scores closer to 1.0 reflect the best performing model.   In this regard, an 

F1 score of 0.648 has been found acceptable in text classification when it denotes the highest 

score among different models (Banjade et al., 2016).   

Finally, “the confusion matrix provides an effective way to visualize the performance of a 

classification model by reporting the number of true negatives, false positives, false negatives, 

and true positives” (Zhang et al., 2019, p. 10).  In their work, Nanda and colleagues (2016) 

recommended using a confusion matrix for ML categorization because “it could be used to assist 

human coders in identifying categories that often get misclassified by the machine learning 

algorithm and might require further attention” (p. 73).   
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Out of different combinations of algorithms including NB, BoW, TF-IDF, and LR, the 

best performing models involved a combination of SVM and TF-IDF, as reflected in the F1 

scores on the following page in Table 5. 

Table 5 

Average F1 Scores of the Models Trained Using Different Approaches 

Method NB SVM LR 

BoW .67 .64 .66 

TF-IDF .66 .72 .66 

 

Race Discrimination Classifier 

          The SVM + TF-IDF model was used to classify the original set of 4,229 potential racial 

discrimination cases into one of “Y” or “N.”  The confusion matrix for the best performing 

model appears immediately below in Table 6. 

Table 6 

Confusion Matrix for Best Racial Discrimination Model (SVM + TF-IDF) 

 
 

 

 

 
 

Note. RD = Racial Discrimination                                

As reflected in the confusion matrix, the combination of SVM and TF-IDF algorithms 

revealed a tradeoff in precision and recall between RD= “Y” and RD= “N” classes, with a higher 

recall (.88) for “Y” and a higher precision (.87) for “N” classes.   

When applied to the 4,229 candidate case population, this automated process identified a 

total of 1,828 tentative matches filtered for racial discrimination. The code for the race 

discrimination classifier appears in Appendix C.  Because this corpus of potential race 

   Actual        
 Y N Precision Recall F1 

Predicted 
Y 27 18 .62 .88 .72 

N 4 29 .87 .60 .71 
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discrimination cases included intermediate outcomes, research assistants reviewed every single 

case to ensure that only those race discrimination cases that resulted in approval or denial of a 

claim were retained for further statistical analysis.   

Sexual-Orientation Discrimination Classifier 

The combination of SVM and TF-IDF algorithms performed best for evaluating the 

sexual-orientation discrimination model as well.  In training this classifier, manual labeling 

within the 500 cases identified a total of 309 “no” results and 156 “yes” results.  The final train 

and test dataset for sexual-orientation discrimination consisted of 312 cases total, an equal 

number of “yes” and “no” cases to avoid the problem of class imbalance.  The dataset was again 

divided 75%/25%, resulting in 234 cases in the training set and 78 cases in the testing set.  

Unlike the race-discrimination model, the sexual-orientation classification model resulted in 

lower levels of precision likely due to the greater amount of nuance in language relating to 

sexual orientation.  The confusion matrix for the sexual-orientation discrimination classifier 

appears immediately below in Table 7. 

Table 7 

Confusion Matrix for Best Sexual Orientation Discrimination Model (SVM + TF-IDF) 

   Actual        
 Y N Precision Recall F1 

Predicted 
Y 26 13 .74 .67 .70 

N 9 30 .70 .77 .73 

Note. SOD = Sexual-orientation Discrimination  

When applied to the 4,229 working data set of cases for model training and evaluation, the 

sexual-orientation discrimination model yielded 320 presumptive sexual-orientation 

discrimination cases.  The code for the sexual-orientation discrimination classifier appears in 

Appendix D. 
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Excluding Intermediate and Irrelevant Cases 

The 1,828 tentative race discrimination cases and 320 tentative sexual-orientation 

discrimination cases identified by the classification models required further review by research 

assistants for the purpose of excluding cases with intermediate outcomes and irrelevant cases.   

Careful attention was paid to veterans who filed multiple claims over time.  Consistent with the 

recommendations of Hall and Wright (2008), who offer suggestions for resolving this dilemma 

in the analysis of appellate decisions, the most recent case in time was chosen for further 

analysis.  Beyond multiple cases for the same veteran, another issue was closer inspection and 

manual review to ensure that cases were accurately classified.  For instance, many cases 

referenced “discrimination,” “prejudice,” and “harassment” without specifying the type or used 

vague language that did not permit confirmation of the inference that the trauma was related to 

race or sexual-orientation discrimination.2  Additional cases were removed from the target 

 
2 See, e.g., Name Redacted, Citation No. 17-49374 (Nov. 1, 2017) (describing the veteran’s claims of 

being “humiliated, depressed, and discriminated against” but omitting the basis for the discrimination); 

Name Redacted, Citation No. 17-46328 (Oct. 17, 2017) (describing the veteran’s claims of “mistreatment 

and discrimination” as well as “flashbacks to discriminatory events” but omitting the basis for the 

discrimination); Name Redacted, Citation No. 17-14560 (May 3, 2017) (describing general terms of 

“harassment and discrimination”); Name Redacted, Citation No. 18-140972 (Oct. 9, 2018) (vaguely 

referencing “acts of discrimination” without describing their basis); Name Redacted, Citation No. 18-

45015 (Oct. 25, 2018) (merely referencing the veteran’s claims of “being discriminated against” but not 

why); Name Redacted, Citation No. 18-139703 (Oct. 1, 2018) (noting the veteran’s claim of 

“discrimination that [he] was exposed [to] in Vietnam” but omitting the basis); Name Redacted, Citation 

No. 99-34024 (Dec. 6, 1999) (restating the veteran’s claim that he “experienced discrimination in the 

Persian Gulf” but omitting the basis for it); Name Redacted, Citation No. 99-31336 (Nov. 3, 1999) 

(referencing claims of “harassment and discrimination” without further detail); Name Redacted, Citation 

No. 18-15571 (Mar. 15, 2018) (noting the veteran’s claim that he “suffered discrimination during military 

service” but omitting the basis for that treatment); Name Redacted, Citation No. 18-10440 (Feb. 20, 2018) 

(noting the stressor of “discrimination” but not the type); Name Redacted, Citation No. 17-42228 (Sept. 

25 2017) (noting the veteran’s claims of “discrimination, bias, [and] prejudice” but omitting further 

information on the basis for such treatment); Name Redacted, Citation No. 16-43579 (Nov. 16, 2016) 

(noting the veteran’s claims of “unfair and discriminatory treatment” but omitting the basis for such 

treatment); Name Redacted, Citation No. 16-33333 (Aug. 23, 2016) (noting the veteran’s claim that “she 
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sample because, even though there were indications of racial or sexual-orientation events, it was 

still unclear whether the veteran was targeted by perpetrators of discrimination or rather merely 

witnessed or learned of discrimination against others without any indication of a personal impact 

on the veteran.  For example, merely being present during the course of a race riot would not rise 

to the level of discrimination unless the veteran claimed that he or she had been targeted based 

on race during the riot or experienced concerns related to it.3  In the context of sexual-orientation 

discrimination, cases that merely discussed having been examined by a psychiatrist for sexual 

deviance were not counted unless the veteran claimed that he or she had been traumatized by that 

experience or stigmatized based on his or her sexual orientation.4  

 
felt discriminated against” but omitting mention of why); Name Redacted, Citation No. 15-34190 (Aug. 

10, 2015) (mentioning in a cursory way that the veteran claimed “discrimination in service”); Name 

Redacted, Citation No. 15-34009 (Aug. 10, 2015) (relaying the veteran’s claims of “various events during 

service involving discrimination” but omitting the underlying basis of the discrimination); Name 

Redacted, Citation No. 15-10195 (Mar. 11, 2015) (noting the veteran’s claims of being “harassed by a 

platoon Sergeant” but omitting the reason why); Name Redacted, Citation No. 14-22490 (May 19, 2014) 

(noting the veteran’s claims of “inability to adjust to the regimentation and discrimination” in the Navy, 

but omitting information on the nature of such discrimination); Name Redacted, Citation No. 13-37586 

(Nov. 18, 2013) (noting the veteran’s report of “discrimination and a hostile workplace” but not the basis 

for such treatment); Name Redacted, Citation No. 11-00138 (Jan. 3, 2011) (noting the veteran’s claims of 

being “discriminated against and verbally abused” but omitting details on the reason why); Name 

Redacted, Citation No. 08-16568 (May 20, 2008) (noting the veteran’s claims of “discrimination from his 

supervisors” as well as “being talked about and discriminated against” but not the reasons why); Name 

Redacted, Citation No. 05-10491 (Apr. 12, 2005) (relaying “discrimination and harassment while in 

service” without further detail); Name Redacted, Citation No. 05-08503 (Mar. 22, 2005) (noting the 

veteran’s claims of “a number of incidents in service in which he felt isolated, discriminated against, and, 

in several instances, abused” but omitting the basis for the discrimination; Name Redacted, Citation No. 

06-15202 (May 24, 2006) (vaguely referencing “prejudice and discriminatory treatment”); Name 

Redacted, Citation No. 05-29376 (Nov. 2, 2005) (vaguely referencing “discrimination” without more); 

Name Redacted, 03-26325 (Oct. 3, 2003) (explaining that the veteran “reported discrimination” but 

omitting why). 

 
3 As an example of an excluded case, the veteran claimed a stressor of knowing of race riots, even though 

he did not say he was in the riots or even witnessed any of them. Name Redacted, Citation No. 12-34700 

(Oct. 5, 2012). 

 
4 For example, a case was included when the veteran received a diagnosis of being a “sexual deviate” 

with “overt (homosexuality and transvestitism) chronic” for wearing women’s clothing and engaging in 

gay relationships because the evaluation led to harassment, humiliation, imprisonment, a finding that the 

 



                                                                                                                                          79 

 

Out of the pool of machine classified cases, three independent raters evaluated each case 

to determine whether it qualified for inclusion.  For all cases that were verified as discriminatory, 

the raters further grouped the sample by type of discrimination.  With the removal of cases that 

reached only intermediate outcomes, human coders identified 535 verified racial trauma 

decisions and 103 verified sexual-orientation trauma decisions, and 15 that contained a 

combination of both of both types of discrimination. As described later in the chapter, the fifteen 

combined cases were merged with sexual-orientation discrimination due to sexual-orientation 

discrimination similarities, resulting in a total of 118 sexual-orientation discrimination cases.  

Human coding was necessary for identifying outcomes because in a number of complicated 

discrimination cases, the language could have likely resulted in false positives, such as the 

recurring case where an opinion found that a PTSD claim was approved only to the extent that 

the case was well grounded, but the case was still returned for further adjudication.5    

Cohen’s Kappa was used to measure interrater reliability.  In the instance of racial 

discrimination, there was 100 percent agreement between three research assistants who 

conducted the coding.  For sexual-orientation discrimination, there was 99.3% agreement, which 

translated to a Cohen’s Kappa metric of .998.   Three research assistants further coded the 

content of all 653 traumatic discrimination cases according to the conventions described in the 

data dictionary in Appendix E. 

 
veteran was not effective in military duty performance, and a less-than-honorable discharge. Name 

Redacted, Citation No. 04-26800 (Sept. 27, 2004). 

 
5 See, e.g., Name Redacted, Citation No. 0326220 (October 3, 2003) (“New and material evidence having 

been received, the claim for service connection for major depression with anxiety is reopened; to this 

extent only the appeal is granted.”). 
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Data Analysis Plan 

Power Analysis 

The verified traumatic discrimination cases amounted to 653, which is an extremely 

small proportion of the mental health service-connection cases.  This raises the question of 

whether a resulting statistical analysis would be adequately powered. Ensuring adequate sample 

size is paramount to quantitative inquiry (Cohen, 1988; Cohen, 1992). Preliminary power 

analyses were implemented using liberal and conservative estimates to identify a range of sample 

size acceptability needed for the logistic regression analyses. A power analysis based on a two-

tailed alpha of .05, beta value of .80, a 60/40 ratio of binary outcomes—approve or deny, π of 

.25, and the assumption of moderate correlations among covariates (R-squared other x = .25) 

yielded a recommended sample size of 351 (Gpower: Faul et al., 2009). An outcome ratio of 

80/20 yielded a much smaller sample threshold of 42. Assuming a stronger relationship between 

a focal predictor and all other covariates (e.g., R squared other x = .40) increased the 

recommended sample size (439), as did increasing the degree of imbalance in the levels of the 

focal predictor (π = .15; 518). Thus, it is likely that most hypothesis tests conducted in the 

overall sample of 653 were adequately powered. However, analyses conducted with the subset of 

sexual-orientation cases, of which there are only 118, were underpowered. For example, only in 

the second scenario (when the outcome ratio was 80/20) would these tests be adequately 

powered. In the first scenario, achieved power would be .36, in the third, .30, and in the fourth, 

.26.  Based on this concern, the number of predictors was limited and a different random effects 

structure specified for this model, but analyses of sexual-orientation cases should be interpreted 

with some caution. 
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Descriptive Analyses 

Upon identifying the 653 traumatic discrimination cases, the first step was to perform 

descriptive statistical analyses on the sample to obtain a better understanding of variable 

frequency and distribution and evaluate potential relationships between the independent and 

dependent variables. For numeric variables, measures of central tendency (mean, median) and 

dispersion (standard deviation, range) were computed and nonparametric tests (e.g. Wilcoxon 

rank sum test) used to assess relationships with case outcome. To determine measures of 

association for categorical variables, multiple pairwise chi-square tests of independence were 

conducted. In instances where one or more cells contained fewer than 5 cases, a Fisher’s Exact 

Test replaced the chi-square test. In the case of a significant chi-square test, proportion z-tests 

were conducted to determine the factor levels at which the significant relationship occurred.  

Inferential Statistical Analyses 

Theory informed the inclusion or exclusion of each independent variable in the regression 

model. Testing for multicollinearity among independent variables is an essential step in 

regression modeling. Multicollinearity is a statistical phenomenon in which predictor variables 

are highly correlated, and its existence inflates the standard error and variance of predictors’ 

coefficients, yielding inaccurate results about the relationship between the predictor and outcome 

variables. This study assessed for multicollinearity by examining bivariate correlations among 

predictors and variance inflation factor (VIF) values for each variable in the regression models; 

VIFs larger than 10 were considered evidence of multicollinearity (Vogt & Johnson, 2016). 

In conducting regression analysis, it is vital for researchers to identify and control for 

confounding variables by using causal models that essentially close any open “back door 

pathways” that might lead to the observed outcome aside from the variable of primary interest 
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(Lederer et al., 2019, pp. 24-25).  As applied to the current research, just as “smoking is a 

confounder of the causal association between exercise and lung cancer” (Lederer et al., 2019, p. 

25), a noted history of pre-enlistment racial trauma may be a confounder of the association 

between a race-based physical assault and disapproval of mental health service-connection for 

traumatic discrimination.  Control variables were: discrimination type (all cases), gender, years 

of service, representation, year of decision, deciding judge, number of mental health conditions 

claimed, Civil Rights Act (race cases only), administrative discrimination, and combat trauma.  

Logistic Regression Approach 

In approaching the empirical analysis of relationships, logistic regression was the most 

suitable form of statistical analysis based upon the binomial nature of the dependent variable 

(Creswell & Creswell, 2018).  The dichotomous dependent variable was whether the court 

granted the appeal for service-connection based on discrimination (Approved = 1) or whether the 

court denied that appeal (Denied = 0).  Binomial logistic regression permits the identification of 

significant relationships between a given characteristic on case outcome while controlling for 

other characteristics (Chew & Kelley, 2009).  Logistic regression has been implemented by 

numerous researchers to assess the impact of case characteristics on case outcomes (e.g., Asay et 

al., 2020 (evaluating applications of the fair use defense in copyright); Greene et al., 2017 

(examining the granting of Chapter 13 bankruptcy protection by appellate courts); Wolanek & 

Liu, 2017 (reviewing court decisions on the application of strict scrutiny); Chew & Kelley, 2012 

(measuring the relationship between plaintiff’s race and case outcome);  Matheson, 2009a & b 

(assessing courts’ decisions to pierce the corporate veil)).   

For this study, theory informed the selection of variables in the logistic regression 

models. Variables related to the outcome, but about which there were no predictions, were 
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included in models as controls. Additional efforts were also undertaken to evaluate whether a 

multilevel regression model was needed to account for the clustered structure of the data, since 

cases were clustered within judges as well as within years. Generalized linear model approaches 

(including logistic regression) assume that observations are independent. However, cases decided 

by the same judge are likely to be more similar than cases decided by different judges, which 

would violate this assumption and necessitate the use of a statistical model that accounts for 

correlated observations within judges. Thus, a series of models with and without random 

intercept terms were compared to determine whether there was sufficient variability across 

judges to warrant the use of a generalized linear mixed model. Specifically, this process first 

involved fitting a null model to the data, which contained a random intercept for judge and no 

explanatory variables, to estimate the intraclass correlation (ICC; Hayes, 2006). The ICC, which 

ranges from 0 to 1, can be interpreted as the proportion of variance in the outcome that is 

explained by the clustering of observations, or as the correlation between two randomly drawn 

cases from the same group (or, in this case, the same judge; Cohen et al., 2003; Hox, 2010). The 

further the ICC is from 0, the greater the degree of clustering and the need for multilevel 

techniques. Following this step, models including explanatory variables with and without an 

additional random intercept for year were compared to evaluate whether this random effect 

should also be included. Specifically, because data are crossed (i.e., cases are clustered within 

year, but year is not clustered within judge) a cross-classified model with separate random 

effects was specified. If the addition of the second random term led to improved model fit, it was 

retained in the model. Model fit was assessed using Nakagawa and Schielseth’s (2013) marginal 

and conditional R2 for generalized linear mixed-effect models.  The Akaike Information 

Criterion (AIC) and Bayesian Information Criteria (BIC) were further used to identify “goodness 
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of fit” between models by adjusting for the number of parameters and for complexity, 

respectively (Vogt & Burke Johnson, 2016, pp. 9, 30). This process was conducted for all cases, 

and then repeated separately for racial discrimination and sexual-orientation cases. Analyses 

were conducted using the lme4 R package (Bates et al., 2015).  

Threats to Validity of Proposed Study 

      The legal profession has a great degree of skepticism against the use of ML or empirical 

methods to analyze legal opinions (Harris et al., 2008).  According to Pasquale and colleagues 

(2018), ML is not advanced enough to interpret legal rationales and this inability inevitably 

incorporates biases inherent in the training data to be transferred to the outputs.  They warn that 

reliance on any type of ML results in a distorting effect for these reasons (Pasquale et al., 2018).  

This study has considered these very valid warnings.  In all ML studies, predictions “are only as 

good as the training data on which they depend” (Pasquale et al., 2018, p. 65).  In this instance, 

there are “selection effects” (Adelman & Glicksman, 2018, p. 67) in the way the study excludes 

cases adjudicated a lower-level Regional Offices and those adjudicated at the higher level within 

the Court of Appeals for Veterans Claims.  Despite these many challenges, it also remains true 

that “identifying variables that underlie the judicial decision-making process has social and 

public value” (Oren-Kolbinger, 2019, p. 581). Rather than overpromising, the study offers its 

findings to enhance veteran advocacy for those who would like a supplemental method to assess 

the likelihood of success for discrimination claims in the VA disability context.  Even though the 

results will be admittedly “crude prox[ies]” (Aletras et al., 2006, p. 15) and merely highlight 

associations without demonstrating causation, the methodology offers additional ways to view 

this nuanced area of disability discrimination. 
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Ethical Procedures 

         This study provided the least invasive way to address a very controversial and stigmatizing 

aspect of VA disability compensation claims.  With respect to the protection of human subjects, 

each of the 123,011 cases examined in this study was redacted by the VA pursuant to strict 

federal guidelines on privacy.  BVA cases do not feature any names of the parties or personal 

identifiers such as Social Security Numbers.  Cases are primarily identified by a BVA docket or 

case ID number.  On November 12, 2019, Northeastern University’s Institutional Review Board 

approved a request for exemption of this study pursuant to the Department of Health and Human 

Services (DHHS) Exemption Category # 4 codified in 45 C.F.R. § 46.104(d)(4)(ii) (Appendix F).   

Summary 

          This study adopted a novel methodology for exploring a nuanced area of VA disability law 

for which there is currently no available guidance.  Given the availability of ML to identify 

hidden patterns by reviewing trends in thousands of legal decisions (Surden, 2014), an ML 

approach to automatic case classification made it possible to extract discrimination related 

mental health claims for the purpose of further empirical research.  From a corpus of 123,011 

BVA decisions coded by the BVA, ML and other NLP features of Python classified potential 

traumatic discrimination cases.  Further review by a team of three human coders validated 

sexual-orientation and race-discrimination cases as meeting the criteria for inclusion in the 

sample. Logistic regression analysis permitted the study to fully utilize the cases within the 

sample and to determine which independent case-related variables were statistically associated 

with judicial outcomes.  While these results must be viewed considering inevitable challenges to 

any ML-based evaluation of a legal text, the results offer preliminary methods to evaluate the 

merits of a discrimination claim and a foundation of research on which to build. 
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Chapter 4:  Results 

The best performing ML algorithms for race and sexual-orientation discrimination 

identified 653 confirmed cases for statistical analysis. Table 8 provides descriptive statistics by 

variable. There were proportionately more race-related trauma cases than sexual-orientation 

discrimination cases. Similarly, heterosexuals were significantly dominant in the sample. The 

overwhelming majority of appellants in race and sexual-orientation discrimination appeals were 

represented by an attorney or Veterans Service Organization. Coast Guard and Marine Corps 

veterans were underrepresented. Most of the veterans in the recent benefits claim pipeline served 

during the Vietnam era, with the peace-time era constituting the second largest proportion. 

Although much of the data for veteran’s race was missing in race discrimination cases, the data 

are a majority African American and less than a quarter White.   

Table 8 further disaggregates the demographic and predictor variables by case outcome. 

A series of nonparametric analyses (chi-square analyses, Fisher’s Exact test, Wilcoxon rank sum 

tests) examined whether success of appeal differed across a number of variables. The results of 

these tests are reported in the sections below.  

Table 8 

 

Characteristics of Approved and Denied Appeals 

 All Cases Appeal Granted Appeal Denied 

Variable n (%) n (%) n (%) 

Discrimination Type    

 Racial  535 (82%)     188 (81%)        347 (82%) 

 Sexual Orientation 
 

 118 (18%)     43 (19%) 75 (18%) 

Veteran & Case Characteristics    

      Sexual Orientation     

 Heterosexual   585 (90%)     208 (90%)   377 (89%) 

 LGBT  68 (10%)     23 (10%) 45 (11%) 

      Gender    

 Male  586 (90%)     205 (89%) 381 (90%) 

 Female  63 (10%)     24 (10%) 39 (9%) 



                                                                                                                                          87 

 

 Other  4 (< 1%)     2 (1%) 2 (< 1%) 

      Racea    

 African-American   108 (17%)     44 (19%) 64 (15%) 

 Asian   10 (1%)     6 (3%) 4 (1%) 

 Hispanic   17 (3%)     8 (3%) 9 (2%) 

 Native American   6 (< 1%)     1 (< 1%) 5 (1%) 

 Native Hawaiian/Pacific 

 Islander 

  3 (< 1%)     1 (< 1%) 2 (< 1%) 

 Other Minority  8 (1%)     5 (2%) 3 (< 1%) 

 White   26 (4%)     2 (< 1%) 24 (6%) 

  Unknown     475 (73%) 164 (71%) 311 (74%) 

Service Era    

 Gulf War   51 (8%)  20 (9%) 31 (7%) 

 Korean Conflict   29 (4%)  10 (4%)  19 (4%) 

 Vietnam   434 (66%)  160 (69%) 274 (65%) 

 WWII   11 (2%)  4 (2%) 7 (2%) 

 Multiple   18 (3%)  6 (3%) 12 (3%) 

 Peacetime   110 (17%)  31 (13%) 79 (19%) 

Branch of Service    

 Air Force   74 (11%)  28 (12%) 46 (11%) 

 Army   201 (31%)  68 (29%) 133 (32%) 

 Coast Guard   7 (1%)  1 (< 1%) 6 (1%) 

 Marines   48 (7%)  14 (6%) 34 (8%) 

 Navy   152 (23%)  60 (26%) 92 (22%) 

 Unreported   171 (26%)  60 (26%) 111 (26%) 

      Region of Origination    

 Midwest   117 (18%) 37 (16%) 80 (19%) 

 Northeast   87 (13%) 36 (16%) 51 (12%) 

 South   234 (36%) 82 (35%) 152 (36%) 

 West   175 (27%) 51 (22%)* 124 (29%)* 

 Unknown   490 (6%) 25 (11%)*** 15 (4%)*** 

      Representation    

 Attorney or legal group   539 (83%) 184 (80%) 355 (84%) 

 Pro Se   57 (9%) 13 (6%)* 44 (10%)* 

 Unknown 
 

   57 (9%) 34 (15%)*** 23 (6%)*** 

Trauma Related    

      Administrative Discrimination    

 Yes    160 (24%)  56 (24%) 104 (25%) 

 No    493 (76%)  175 (76%) 318 (75%) 

      Homosexuality-Based Discharge    

 Yes    44 (7%)  13 (6%) 31 (7%) 

 No    609 (93%)  218 (94%) 391 (93%) 

      Interrogation    

 Yes    60 (9%)     22 (10%) 38 (9%) 

 No    593 (91%)     209 (90%) 384 (91%) 

      Harassment    
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 Yes    586 (90%)     207 (90%) 379 (90%) 

 No    67 (10%)     24 (10%) 43 (10%) 

      Pre-Service Trauma    

 Yes    101 (16%)     23 (10%)** 78 (18%)** 

 No    552 (84%)     208 (90%)** 344 (82%)** 

      Physical Assault    

 Yes    212 (32%)     90 (39%)** 122 (29%)** 

 No    441 (68%)     141 (61%)** 300 (71%)** 

      Combat Trauma    

 Yes    35 (5%)     18 (8%)* 17 (4%)* 

 No    618 (95%)     213 (92%)* 405 (96%)* 

      Sexual Assault    

 Yes    105 (16%)     40 (17%) 65 (15%) 

 No    548 (84%)     191 (83%) 357 (85%) 

      Military Sexual Trauma    

 Yes    66 (10%)  27 (12%) 39 (9%) 

 No 
 

   587 (90%)  204 (88%) 383 (91%) 

Mental Health Related    

Mental Health Condition    

 Acquired Psychiatric Disorder   53 (8%) 12 (5%)* 41 (10%)* 

 Anxiety Disorders   64 (10%) 36 (15%)*** 28 (7%)*** 

 Bipolar and Related Disorders   25 (4%)  7 (3%) 18 (4%) 

 Depressive Disorders   156 (24%)  84 (36%)*** 72 (17%)*** 

 Schizophrenia and Psychotic   40 (6%)  20 (9%) 20 (5%) 

 Trauma and Stress-Related     512 (78%)  172 (74%) 340 (81%) 

 PTSD Claim    

  PTSD 503 (77%)  164 (71%)** 339 (80%)** 

  Other Diagnosis 150 (23%)  67 (29%)** 83 (20%)** 

 Number of MH Conditions     

  1 498 (76%)  150 (65%)*** 348 (82%)*** 

  2 109 (17%)  59 (26%)*** 50 (12%)*** 

  3 or 4 
 

46 (7%)  22 (9%) 24 (6%) 

Policy-Related    

Don’t Ask, Don’t Tell    

 Prior to Repeal 378 (58%) 105 (46%)*** 273 (65%)*** 

 After Repeal 275 (42%) 126 (54%)*** 149 (35%)*** 

 Draft Era    

 Draft Era 448 (69%)  163 (71%) 285 (67%) 

 Post-Draft Era 205 (31%)  68 (29%) 137 (33%) 

 Civil Rights Act    

 Pre-Civil Rights Act 147 (23%)  54 (23%) 93 (22%) 

 Post-Civil Rights Act 506 (77%)  177 (77%) 329 (78%) 

 DSM Version    

 III or IV 476 (73%)  137 (59%) 339 (80%) 

 V 177 (27%)  94 (41%) 83 (20%) 
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 All Cases Appeal Granted Appeal Denied 

Variable Mean (sd) Mean (sd) Mean (sd) 

Continuous Variables 
 

 Number of Trauma Types   1.91 (.97)  1.97 (.93)  1.88 (.98) 

 Years of Service   3.81 (4.72)  4.11 (4.93)* 3.64 (4.6)* 

Note. For categorical variables, comparisons were conducted via chi-square analyses. In the case 

of low cell counts, Fisher’s Exact tests were conducted instead. Proportion z-tests compared 

approvals and denials for each mental health condition and in follow-up tests. For continuous 

variables, Wilcoxon rank sum tests were used. 
a Variable excluded from comparisons due to large amount of missing data.  

*p < 0.05, **p < 0.01, ***p < 0.001 

 

Veteran and Case Characteristics 

Regarding race, while the veteran’s race was not always mentioned in an opinion, and 

was not discernable in the majority of cases, the subset of cases that included race aligned with 

expected frequencies. In this subset, the greatest number of racial trauma claims were made by 

African-American veterans (62%), followed by Caucasian veterans (14%), Latinx veterans (9%), 

Asian-American veterans (6%), and the remaining categories made up approximately 9%. It is 

interesting to note that Whites exhibited a success rate of only 8% (2/26). 

On the issue of gender, among discrimination cases, females are overrepresented in 

sexual-orientation related claims while males dominate racial discrimination cases (Figure 8).   

Sexual-orientation discrimination cases are disproportionately petitioned by female veterans. 

Females comprise nearly one-third of all sexual-orientation related claims though they only 

represent about 20% of the military workforce currently, and that figure decreases to 10% as of 

1973, approximately the median time period of cases analyzed. Table 9, below, outlines the 

disposition of sexual-orientation related claims.  
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Table 9  

Case Outcome by Gender for Sexual-Orientation Discrimination 

 

Gender Case Outcome  

 Sexual-Orientation Discrimination 

 Approved Denied Total 

Male 29  47  76 

Female 12 26 38 

Transgender/Transsexual 2 2 4 

Total 43 75 118 

 

Review was further given to the veteran’s service era(s) as well as length of service.  

Recognizing that de jure discrimination existed in the military’s segregation by race prior to 

successive desegregation orders spanning the 1950s and 1960s, and that the military’s policy 

finding sexual orientation to be incompatible with military service until 2011, eras of service 

were considered along with success rates. With respect to veteran-reported trauma experienced 

by distinct service eras, the bar plot in Figure 4 presents some unique findings. Specifically, 

those serving throughout multiple war eras, the Korean Conflict, and the Gulf War exhibit the 

lowest mean number of trauma types while veterans who served during peace time eras and 

WWII report the highest mean number of traumas. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



                                                                                                                                          91 

 

Figure 4 

 

Average Number of Trauma Types by Service Era 

 

           
 Note. Error bars are +/- 1 SE.  

 

In terms of years of service, the length of time spent in military service contribute to 

discrimination case outcomes. Veterans with successful claims have an average of 4.11 years of 

service while those whose claims are denied have an average of 3.64 years. While the difference 

appears small, it is significant (Wilcoxon rank sum test: W = 44200, p < 0.05). 

Trauma Related 

Types of pre-service and service trauma reported in each opinion were further 

disaggregated for the discrimination cases.  A trauma coding schema was developed with the 

aims of aligning with previous research as well as providing study-specific flexibility (U.S. 

Department of Defense, 2000; Estrada et al., 2011). The categories of trauma associated with 

discrimination in this study included administrative discrimination (e.g., being discharged, 

demoted, or punished), harassment (e.g., name-calling, threats, gestures), interrogation or 



                                                                                                                                          92 

 

investigation, physical assault, combat assault, sexual assault (to include attempts), and pre-

service trauma, which has been shown to have some bearing on connecting diagnoses to service. 

It was posited that multiple traumatic events would increase the likelihood of a favorable 

outcome. As can be seen in Table 8, the number of trauma types claimed differed, albeit 

marginally, between successful versus unsuccessful appeals, W = 44914, p = 0.08. Further, the 

presence of pre-service trauma was negatively associated with appeal success, χ2 (1, 563) = 8.30, 

p < .01, and physical assault was positively associated with appeal success, χ2 (1, 563) = 6.88, p 

< .01. Of the remaining trauma types, only combat was significantly associated with appeal 

success, χ2 (1, 563) = 4.17, p < .05, such that veterans who experienced combat trauma were 

more successful than those who did not. 

 The distribution of the sum total of traumatic events by each discrimination type 

illustrates that, on average, veterans claiming sexual-orientation discrimination are subject to 

more types of trauma than veterans claiming racial discrimination.  Further, there appears to be 

more variability in sexual-orientation discrimination cases.  Racial discrimination cases were 

concentrated on the lower end of number of traumatic events (around 1 and 2 events).  The 

barplot in Figure 5, below, clearly illustrates the differences between sexual harassment, assault, 

and discrimination events. Veterans claiming sexual-orientation discrimination exhibit a higher 

number of unique trauma types, which serves as a hurdle to favorable opinions and this group is 

significantly different than veterans claiming racial discrimination, W = 14430, p < 0.01.  
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Figure 5 

 

Counts of Type of Trauma Among Discrimination Cases 

 
 

With respect to sexual-orientation discrimination, males and females, for the most part, 

experience trauma at similar rates (Table 10). Two exceptions are physical assault and pre-

service trauma. Males were more likely to be the victim of physical assault while in the service.  

Conversely, females had a higher proportion of pre-service trauma (e.g., childhood physical and 

sexual abuse, death of parents, neglect, etc.) than male and transgender veterans.  Males and 

transgender veterans have a higher likelihood of combat trauma. However, it is important to note 

that the transgender sample is extremely small and its effects can be overestimated. A similar 

trend also holds true to interrogation about homosexuality, with transgender and female veterans 

experiencing interrogation about homosexuality at a significantly higher rate than males 

experienced interrogation about homosexuality. 
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Table 10 

 

Gender Differences Among Sexual-Orientation Discrimination Cases 

 

Sexual-Orientation Discrimination Cases 

Pre-Service & Service 

Trauma 
Gender 

 Male Female Transgender Total 

Administrative Discrimination 40 (53%) 27 (71%)   4 (100%) 71 

Harassment 57 (75%) 29 (76%)   4 (100%) 90 

Interrogation 30 (40%) 23 (60%) 3 (75%) 56 

Physical Assault 15 (20%) 0 1 (25%) 16 

Sexual Assault 31 (41%) 24 (63%) 3 (75%) 58 

Pre-Service Trauma 18 (24%) 21 (55%) 2 (50%) 41 

Combat Trauma 6 (8%) 1 (3%) 3 (75%) 10 

 

Across racial discrimination cases, the pattern was quite different. Transgender veterans 

are absent in the racial discrimination cases. Females were subject to administrative 

discrimination and pre-service trauma at a higher rate. Experiencing physical assault as a 

byproduct of discrimination is significantly higher among males than females while females 

were more likely to be a victim of a racially motivated sexual assault. Males and females alike 

are almost certain to be subject to harassment as the most common traumatic event among racial 

discrimination cases. Further gender differences among racial discrimination claims can be found 

in Table 11, below. 
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Table 11 

 

Gender Differences Among Racial Discrimination Cases 

 

Racial Discrimination Cases 

Pre-Service & Service 

Trauma 
Gender 

 Male Female Transgender Total 

Administrative Discrimination 81 (16%) 8 (32%) 0 89 

Harassment 471 (92%) 25 (100%) 0 497 

Interrogation 2 (.4%) 2 (8%) 0 4 

Physical Assault 193 (38%) 3 (12%) 0 196 

Sexual Assault 35 (7%) 12 (48%) 0 47 

Pre-Service Trauma 53 (10%) 7 (28%) 0 60 

Combat Trauma 24 (5%) 1 (4%) 0 25 

 

Figure 6, below, illustrates the distribution of counts of trauma type by race. It is rare to 

find an opinion that explicitly lists race/ethnicity, despite the fact that the claim is founded 

significantly on reported racial discrimination. Because opinions are often silent for race, a great 

number of missing data exist. The descriptive analysis is what provides clarity on the inclusion 

for more complex modeling. The resulting race data is certainly not comprehensive or 

representative and its limitations are duly transparent. As such, it will be eliminated from 

consideration for the inferential analyses.  
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Figure 6  

Distribution of Trauma Counts by Race 

 

Mental Health Related 

Similar to gender, race, and trauma, mental health conditions of veterans who suffer 

discrimination explain a portion of the variance in case outcomes. Both the condition as well as 

the number of conditions claimed in a particular case hold promise for understanding the 

differences between veterans who are granted service-connection and those who are denied. The 

relative frequency of claimed mental conditions, grouped by DSM category, for all 

discrimination cases is illustrated in Figure 7. Specifically, the waffle chart below demonstrates 

the proportion of mental health conditions within the total number of claims.  PTSD constituted 

the highest number of claims, a proportion larger than the combination of all other conditions. 

The majority of claims included 1-2 conditions and very few had three or more, specifically 93% 

and 7%, respectively.  
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Figure 7 

Frequency of Claimed Mental Health Conditions              

 

Across both discrimination types, the greater the number of mental health conditions 

claimed in the same case, the greater the likelihood of prevailing on a claim of service-

connection for traumatic discrimination (see Table 8).  In fact, the positive association proved to 

be statistically significant, χ2(2, 653) = 25.90, p < 0.001. And there appears to be a “sweet spot” 

with respect to number of mental health conditions claimed. The proportion of denials was 

higher than the proportion of successes for a single mental health claim, but this relationship 

reversed for two claims. Denials and successes did not significantly differ for three or four 

claims. When considering the type of mental health disorder at issue in the decision, out of 

approved claims, trauma and stressor-related disorders made up the largest percent, while bipolar 

and related disorders made up the smallest percent (Figure 7). In Table 8, the proportion of 

approvals versus denials were compared for each mental health condition using z-tests. For 

Anxiety (z = 3.68, p < .001), Depressive Disorders (z = 5.53, p < .001), and Schizophrenia & 

Psychotic Disorders (z = 2.00, p < .05) approvals outpaced denials. Conversely, denials outpaced 

approvals for Acquired Psychiatric Disorder (z = 2.02, p < .05).  However, caution must be 
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exercised and interpretations made loosely given the significantly smaller cell sizes among 

various subgroups.  

Policy Related 

As depicted in Table 8, the proportion of successes was higher after the repeal of the 

DADT Policy in 2011, relative to before, χ2(1, 653) = 22.66, p < 0.001. The statistic highlights 

that, not taking other variables into account, claimants in both race and sexual-orientation 

discrimination claims were substantially more likely to obtain approval of their traumatic 

discrimination when BVA cases were decided after the repeal of DADT. However, see the 

results of the logistic regression analysis in Table 15, below, which shows that this result no 

longer holds when controlling for other time-related variables.   Regarding Draft Era, evident in 

Table 8, the control variable related to the Draft did not reveal as significant an impact on 

outcome in traumatic discrimination cases.  As to DSM version, recognizing that the VA changed 

its criteria for assessing PTSD and moved from using the DSM-IV-TR to the DSM-5 in all PTSD 

service-connection adjudications on August 4, 2014, Table 8, above, depicts the distribution of 

all discrimination case outcomes across the current and two previous versions of the DSM. There 

was a higher likelihood of success after the implementation of the DSM-5, relative to before, 

χ2(1, 653) = 33.40, p < 0.001. Further inspection of this relationship revealed that it was not 

specific to PTSD, however. 

Modeling the Descriptive Findings with Multilevel Logistic Regression Analyses 

Model Building:  All Discrimination Cases 

Figure 8 depicts an exploratory examination of the degree of variability in decisions 

across judges for a random sample of 25 judges with at least two decisions. As can be seen, 

judges varied considerably in proportions of granted versus denied cases. 
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Figure 8 

“Snapshot” of variability in proportion of denials and approvals by judge for random sample of 

25 judges.  

 

The null model indicated that differences across judges accounted for 17% of the total 

variance in case outcomes (ICC: .17), suggesting a multilevel modeling approach is warranted.  

To evaluate whether a control should also be included for year, a full model including fixed 

effects for a list of variables (see Table 13) and a random intercept for judges was specified with 

and without a random intercept for year. The addition of a term for year significantly improved 

model fit (see Table 12), suggesting that it should be retained.  
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Table 12 

Model Fit Comparison for All Cases 

 Model 1 Model 2 χ2 P 

Parameters 20 21 6.81 .009 

df 633 632   

AIC 785.46 780.65   

BIC 875.09 874.76   

Deviance 745.46 738.65   

Nakagawa’s R2     

    Conditional 0.28 0.33   

    Marginal 0.18 0.19   

Note. Model 1 includes a random intercept for judge; Model 2 includes random intercepts for both judge 

and year. The conditional R2 accounts for both fixed and random effects, and the marginal R2 accounts 

only for fixed effects. AIC = Akaike information criterion; BIC = Bayesian information criterion. 

  

The results of the final model, including both judge and year, are depicted in Table 13. 

The ICCs for the random effects indicated that both judge and year contributed to variance in 

case outcome, but judge accounted for a greater proportion than year did (ICC for judge: .12; 

ICC for year: .05). Contrary to H1, the number of trauma types did not significantly correlate 

with success. Consistent with H4, pre-enlistment trauma history was negatively associated with 

success. Relative to veterans who did not report pre-service trauma, the odds of success for 

veterans who did were reduced by 63% (OR = .37, p = .016). Partially consistent with H5, the 

DSM-5 was marginally associated with an increased likelihood of success (OR = 2.98, p = .055). 

The non-significant interaction between PTSD and DSM-5, however, indicated that the 

implementation of the DSM-5 was not uniquely beneficial for PTSD claims. Veterans who 

reported physical assault had a higher likelihood of success (OR = 1.78) than those who did not; 

however, inconsistent with H6, this finding was not statistically significant (p = .068). 

 Several relationships that were not predicted also emerged from the data. The odds of 

success were reduced by 54% for veterans who represented themselves versus those who had 

representation (OR = .46, p = .046). A greater number of mental health claims were more 
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successful than a single claim. Relative to a single claim, two claims were associated with more 

than a threefold increase in the odds of success (OR =  3.20, p < .001) and three or four claims 

showed a statistically non-significant increase in the odds of success (OR = 2.01, p = .06). 

Finally, relative to claims for other diagnoses, PTSD claims were associated with a reduced 

likelihood of success (OR = .52, p = .025).  Also of note, there was no significant difference in 

likelihood of success for race versus sexual orientation claims.  

 

Table 13 

 

LR Model Predicting the Likelihood of a Successful Discrimination Appeal – All Cases 

 

Fixed Effects        b      SE           OR     p     95% CI  

Sexual Orientation Discrim. 0.17 0.32 1.18 0.600 [-0.46, 0.79] 

Veteran & Case 

 Pro se - 0.77 0.38 0.46 0.046* [-1.52, -0.01] 

 Representation Unknown         0.41          0.48                1.50                    0.397            [-0.53, 1.34]   

 Female or Transgender 0.37 0.38 1.45 0.332 [-0.38, 1.12] 

 Years of Service          - 0.00          0.02                1.00                    0.971            [-0.04, 0.04]  

Trauma-Related  

 Preservice Trauma    -0.99 0.41 0.37 0.016* [-1.79, -0.18]  

 Military Sexual Trauma 0.29 0.40 1.34 0.473 [-0.50, 1.08] 

 Administrative Discrim. 0.03 0.37               1.03                 0.940            [-0.69, 0.74] 

 Physical Assault 0.58 0.31 1.78 0.068† [-0.04, 1.19] 

 Combat 0.86          0.50                2.36 0.087† [-0.12, 1.84] 

 Number of Trauma Types        0.23 0.25 1.26 0.359 [-0.26, 0.72] 

Policy-Related  

 DADT (Post-Repeal) 0.10 0.39 1.10 0.809 [-0.67, 0.86] 

 Draft Era (Post-Draft) -0.29 0.22 0.75 0.188 [-0.73, .143]  

 DSM Version (V) 1.09 0.57 2.98 0.055† [-0.02, 2.20] 

Mental Health Related 

 MH Claims (2) 1.16 0.27 3.20 0.000*** [0.64, 1.69] 

 MH Claims (3/4) 0.69  0.38 2.01 0.063† [-0.04, 1.43] 

 PTSD -0.66 0.30 0.51 0.025* [-1.24, -0.08] 

 PTSD * DSM -0.39 0.48 0.67 0.419 [-1.33, 0.55] 

Random Effects Variance  ICC 

 Judge                   0.49 0.12 

 Year 0.21 0.05 

Note. CI = confidence intervals; SE = standard error; MH = Mental Health  

† p ≤ 0.10, *p < 0.05, ** p < 0.01, ***p < 0.001 
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Racial Discrimination Cases Only 

The same process was repeated for the subset of racial discrimination cases. The same 

model was specified, with the exception that Draft Era was replaced with an indicator for the 

Civil Rights Act of 1964, due to its clear relevance for this subset of cases.  

The addition of a random effect for year did not significantly improve model fit (see 

Table 14); however, given that the ICC for year was non-trivial (.04), this term was retained.  

Table 14 

Model Fit Comparison for Racial Discrimination Cases Only 

 

 Model 1 Model 2 χ2 p 

Parameters 19 20 2.32 .128 

Df 516 515   

AIC 639.55 639.23   

BIC 720.91 724.87   

Deviance 601.55 599.23   

Nakagawa’s R2     

    Conditional 0.32 0.36   

    Marginal 0.20 0.21   

Note. Model 1 includes a random intercept for judge; Model 2 includes random intercepts for both judge 

and year. The conditional R2 accounts for both fixed and random effects, and the marginal R2 accounts 

only for fixed effects. AIC = Akaike information criterion; BIC = Bayesian information criterion. 

 

The pattern of relationships observed in the final model for racial discrimination was 

similar to the pattern observed in the full sample in cases (see Table 15). For example, pro se 

representation (OR = .34, p = .017) and pre-service trauma (OR = .20, p = .003) remained 

negatively associated with success, and the number of mental health claims was positively 

associated with success (2 v. 1, OR =  2.95, p < .001; 3/4 v. 1, (OR =  2.25, p = .052). However, 

in this smaller subset, some relationships were no longer significant (namely, PTSD and DSM).  
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Table 15 

 

LR Model Predicting the Likelihood of a Successful Discrimination Appeal – Racial 

Discrimination Cases 

 

Fixed Effects        b      SE           OR     p     95% CI  

Veteran & Case 

 Pro se - 1.07 0.45 0.34 0.017* [-1.95, -0.19] 

 Representation Unknown         0.85          0.52                2.34                    0.103            [-0.17, 1.88]  

 Female or Transgender 0.48          0.56                1.62                    0.384            [-0.60, 1.57]    

 Years of Service                     - 0.02          0.02                0.98                    0.479            [-0.06, 0.03]      

Trauma-Related  

 Preservice Trauma    -1.61 0.53 0.20 0.003** [-2.65, -0.56]  

 Military Sexual Trauma 0.39 0.56 1.48 0.484 [-0.71, 1.49] 

 Administrative Discrim. -0.17 0.47               0.84                 0.711            [-1.09, 0.75] 

 Physical Assault 0.29 0.39 1.33 0.463 [-0.48, 1.05] 

 Combat 0.77          0.60                2.17 0.198 [-0.41, 1.95] 

 Number of Trauma Types        0.52 0.34 1.69 0.126 [-0.15, 1.19] 

Policy-Related  

 DADT (Post-Repeal) 0.05 0.40 1.05 0.908 [-0.73, 0.82] 

 Civil Rights Act (Post-Act) -0.13 0.27 0.88 0.618 [-0.66, 0.39]  

 DSM Version (V) 0.94 0.60 2.57 0.118 [-0.24, 2.13] 

Mental Health Related 

 MH Claims (2) 1.08 0.30 2.95 0.000*** [0.49, 1.68] 

 MH Claims (3/4) 0.81  0.42 2.25 0.052† [-0.01, 1.63] 

 PTSD -0.57 0.35 0.57 0.105 [-1.24, 0.12] 

 PTSD * DSM -0.26 0.54 0.77 0.632 [-1.33, 0.80] 

Random Effects Variance  ICC 

 Judge                   0.59 0.15 

 Year 0.14 0.04 

Note. CI = confidence intervals; SE = standard error; MH = Mental Health  

† p ≤ 0.10, *p < 0.05, ** p < 0.01, ***p < 0.001 

 

Sexual-Orientation Discrimination Cases Only 

 In the subset of sexual orientation discrimination cases, an effort was made to reduce the 

number of predictors, due to the relatively small number of observations. Variables not related to 

hypotheses 10-15 and for which significant relationships were not observed, were dropped from 

the model. Further, the final model did not include a random intercept for year.   As depicted 

below in Table 16, the only significant relationship to emerge from this analysis was the number 
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of mental health claims (2 v. 1, OR = 7.56, p = .01). As before, PTSD claims were marginally 

associated with a reduced likelihood of success relative to other types of claims (OR = .30, p = 

.06). Unlike in the previous two models, pre-service trauma and pro se representation were not 

significant in this model. Of primary interest, hypotheses 10-15 were not supported. Specifically, 

the likelihood of success did not differ between heterosexual and LGBT veterans (H10), veterans 

who were interrogated about their sexual orientation and those who were not (H11), and veterans 

who reported MST versus those who did not (H14). Nor, after controlling for DSM version, did 

the likelihood of success differ before and after the repeal of DADT (H13). The association 

between homosexuality-based discharges and success on appeal was not supported (H12). Based 

on a priori power calculations, this analysis is certainly underpowered, therefore, findings must 

be interpreted with caution.   

Table 16 

 

LR Model Predicting the Likelihood of a Successful Discrimination Appeal – Sexual Orientation 

Cases 

 

Fixed Effects        b      SE           OR     p     95% CI  

Veteran & Case 

 Pro se -0.34 1.08 0.71 0.752 [-2.47, 1.78] 

 Representation Unknown      -2.88          1.60                0.05                    0.072†            [-6.02, 0.26]  

 LGBT     0.20 0.64 1.22 0.755 [-1.06, 1.46] 

Trauma-Related  

 Preservice Trauma    -0.26 0.67 0.77 0.699 [-1.57, 1.05]  

 Military Sexual Trauma 0.03 0.63 1.03 0.962 [-1.21, 1.27] 

 Homosexuality-Based Disch. -1.29 0.83              0.28                 0.121            [-2.93, 0.34] 

 Interrogation 0.43 0.69              1.62                 0.487            [-0.88, 1.85] 

 

Policy-Related  

 DADT (Post-Repeal) 1.17 0.99 3.23 0.238 [-0.78, 3.12] 

 DSM Version (V) 1.49 1.43 4.42 0.297 [-1.31, 4.28] 

Mental Health Related 

 MH Claims (2) 2.02 0.83 7.56 0.014* [0.40, 3.64] 

 MH Claims (3/4) 0.83  1.37 2.30 0.544 [-1.86, 3.52] 

 PTSD -1.14 0.62 0.32 0.064† [-2.35, 0.07] 
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Random Effects Variance  ICC 

 Judge 1.33 0.29 

Model Statistics 

 Nakagawa’s R2     

    Conditional 0.39    

    Marginal 0.21  

 df 106  

Note. CI = confidence intervals; SE = standard error; MH = Mental Health  

† p ≤ 0.10, *p < 0.05, ** p < 0.01, ***p < 0.001 

 

Chapter Summary 

This chapter addressed key research questions and hypotheses about which veterans 

succeed in traumatic discrimination claims and what factors contribute to their outcomes.  A 

primary objective was assessment of the determinants of success for racial discrimination and 

sexual-orientation discrimination cases.  Logistic regression analyses, controlling for time and 

policy changes, found that, across all discrimination cases, the only statistically significant 

predictors were representation, pre-service trauma, PTSD, and number of claimed mental health 

conditions. However, many of these relationships no longer held when examining racial 

discrimination and sexual-orientation cases separately. 

Out of all variables, a strong predictor of success for sexual-orientation cases was the 

number of mental health conditions claimed.  More specifically, a greater number of mental 

health disorders is statistically significantly related to successful outcomes in both race and 

sexual-orientation discrimination cases, while greater numbers of claimed mental health 

conditions beyond 2 are only marginally related to better outcomes.  This outcome did not hold 

with number of traumatic events claimed. 

On the issue of disorder type, PTSD is the most frequently claimed for discriminatory 

trauma.  However, nonparametric analysis of variance revealed that veterans are most likely to 

succeed in sexual-orientation and racial-discrimination claims when they pursue benefits for 
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Acquired Psychiatric Disorder, which is a claim that may cover variously diagnosed disorders 

even if the BVA cannot pinpoint a specific one.  Thus, determining the best strategy requires 

careful consideration. Military characteristics, such as era of service and military branch do not 

really make a significant difference in approval or denial except for combat service.  

It is also the case that many initial hypotheses could not be resolved because there was 

not a sufficient number of cases to draw such conclusions.  This was true in the case of perceived 

lack of support in combat (H2), discrimination occurring on a military base or installation (H3), 

White versus minority veteran outcomes (H7), discrimination perpetrated by members of the 

victim’s racial group versus members of other racial groups (H8), and discrimination occurring 

during or shortly after the time of racial integration of the U.S. military (H9).  In addition, 

regarding sexual orientation, there were too few cases in which veterans claimed that they had 

concealed their identities (H15) to draw conclusions.  A summary of results is presented on the 

following page in Table 17, including unexpected findings. 

Chapter 5 puts these findings in context by addressing important considerations about 

factors that make these cases so hard to identify and why it may benefit the VA to obscure them 

through opinion-writing techniques.  The following chapter also offers guidance on how the 

existing cases can be used to help attorneys, forensic evaluators, and advocates make better 

predictions about the viability of a discrimination case and the nature of evidence that may assist 

in perfecting a claim.  The chapter concludes by recommending evidentiary markers unique to 

race, sexual orientation, and both types of discriminatory trauma. 

 



                                                                                                                                          107 

 

Table 17 

Test Results for Hypotheses 

 Predicted  

Relationship 

Results Test  

Statistics 

All Cases    
 H1: Number of different types of discriminatory events  + Not supported  

 H2: Perceived lack of support in combat  + Unable to identify enough relevant cases   

 H3: Discrimination on a military installation base/ship  + Unable to identify enough relevant cases  

 H4: Pre-enlistment trauma history  - Supported χ2 (1, 563) = 8.30, p < .01 

 b = -.99, p < .05 

 H5: Adoption of DSM-5 criteria  + Partially supported, not specific to PTSD χ2 (1, 563) = 33.40, p < .001 

b = 1.09, p = .05 

 H6: Discrimination involving physical assaults  + Significant chi-square, no longer significant 

in LR 
χ2 (1, 563) = 6.88, p < .01  

b = .58, p < .10 

Race Discrimination Cases Only    
 H7: White v. minority veterans  + Unable to identify enough relevant cases  

 H8: Discrimination by same-race v. other-race others + Unable to identify enough relevant cases  

 H9: Racial integration of the military + Unable to identify enough relevant cases  

Sexual Orientation Discrimination Cases Only    

 H10: Heterosexual v. LGBT veterans + Not supported  

 H11: Interrogation about sexual orientation   + Not supported  

 H12: Discharge on the basis of sexual orientation + Not supported  

 H13: Repeal of ‘Don’t Ask, Don’t Tell’ + Significant chi-square, no longer significant 

in LR 

χ2 (1, 563) = 22.66, p < .001  

b = .10, p = .81 

 H14: Military Sexual Trauma  + Not supported  

 H15: Concealment of sexual orientation  + Unable to identify enough relevant cases  

Unexpected Findings Relationship   

 Pro se v. represented  -  χ2 (2, 563) = 18.99, p < .001  

b = -.77, p < .05 

 Number of Mental Health Conditions Claimed (2 v. 1) +  χ2 (2, 563) = 25.90, p < .001  

b = 1.16, p < .001 

 Number of Mental Health Conditions Claimed (3/4 v. 1) +  χ2 (2, 563) = 25.90, p < .001  

b = .69, p = .06 

 PTSD v. other diagnoses -  χ2 (1, 563) = 7.35, p < .01  

b = -.66, p < .05 
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Chapter 5 Discussion 

 

Summary of Research Objectives, Questions, and Hypotheses 

This study was the first to examine a specific subset of cases decided by the Board of 

Veterans Appeals.  It aimed to identify patterns in decision-making to discern any identifiable 

characteristics that influenced adjudication of cases where veterans claimed that discrimination 

experienced in the military led to a mental health condition(s).  The study focused on two types 

of discrimination—race and sexual-orientation—to the exclusion of other forms of prejudice, 

such as religious or disability discrimination, specifically because of the pervasiveness of race 

discrimination and sexual-orientation discrimination in the military. Notably, the military as an 

institution promoted both forms of discrimination through racial segregation (Nalty, 1986) and 

prohibition of service among LGBT people (Shilts, 1993).  With over 114,000 service members 

involuntarily discharged for sexual orientation (Ramirez & Sterzing, 2017) and countless others 

interrogated and investigated during service, many LGBT veterans likely suffered adverse 

mental health consequences (e.g., Delgado et al., 2016). The recent military transgender ban 

speaks to continuing institutional discrimination of sexual minorities (Wise, 2019).  Likewise, 

racial discrimination in the military is alive today, not only because of systematic disparities in 

promotion and discipline all disfavoring racial minorities (Burk & Espinoza, 2012), but also in 

the tensions that have motivated the Commandant of the Marine Corps to ban the display of the 

Confederate Flag due to its impact in “degrad[ing] unit cohesion” and “inflam[ing] feelings of 

division”  as recently as April 2020 (Berger, 2020).   

Although no two individuals can be expected to respond in precisely the same manner to 

a discriminatory event due to different individual “vulnerabilities” (Williams et al., 2018, pp. 

248-249), given the potential of race and sexual-orientation discrimination to manifest numerous 
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injuries to the mental health of some military veterans, it was anticipated that careful study of the 

entire population of BVA discrimination cases would help to identify key characteristics of 

successful claims.  The VA has prioritized the adjudication of disability claims involving MST 

and gender harassment in recognition of systemic impediments in the evaluation of health and 

other records (Seamone & Traskey, 2014). Yet, there are no specially tailored mechanisms to 

assist veterans who experienced racial and sexual-orientation discrimination during military 

service.  The ultimate objective of this study was to begin the overdue processes of filtering, 

parsing, categorizing, and cataloguing.  The hope in undertaking these efforts is not only to 

create a dialogue but also to sketch a preliminary map of key decisional factors that claimants 

should consider in articulating and supporting a claim related to traumatic discrimination. 

The study posed specific research questions to guide exploratory investigation of sexual-

orientation and race discrimination cases and further whether there were any significant 

differences regarding the BVA’s treatment of race discrimination cases in comparison to sexual-

orientation discrimination cases.  Recognizing further that discrimination invokes different 

evaluation and assessment criteria in the adjudication of claims for PTSD, as opposed to other 

mental health disorders (38 C.F.R. § 3.304(f)(5)), the study sought to evaluate how victims of 

discrimination fared under distinctly different criteria.  More specifically, the study inquired into 

the VA’s forensic requirement for PTSD stressor events to be corroborated by evidence 

independent of the veteran’s own account to determine whether veterans have a higher likelihood 

of succeeding in discrimination claims related to PTSD or whether the stressor requirement was 

an obstacle that was too great to overcome.  Considering that the DSM-5 substantially redefined 

the type of event that can be considered as trauma (Stein et al., 2016), the study also aimed to 
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detect any changes in case outcomes when claims involving discrimination were evaluated under 

different DSM editions. 

The study began by identifying several hypotheses along the full spectrum of concerns 

regarding traumatic discrimination claims in the aggregate, and then considering race and sexual-

orientation discrimination claims separately.  Overall, it was hypothesized that veterans claiming 

discrimination-related mental health conditions would be more likely to succeed on appeal when 

they claimed multiple discriminatory events, in accordance with the dose-response theory of 

traumatic stress injury (Gerber et al., 2018).  Experiencing multiple discriminatory injuries 

during military service is but one component of cumulative trauma.  Another important 

component is the experience of traumatic events prior to military enlistment.  Recognizing that 

pre-service trauma prevents many veterans from obtaining service-connected benefits for 

military sexual assault (Seamone & Traskey, 2014), this study projected a lower likelihood of 

success on appeal for veterans with pre-enlistment trauma histories who appealed denials of 

traumatic discrimination claims. 

Considering that physical assaults are injuries that have traditionally been associated with 

the DSM’s threshold for a traumatic event (Holmes et al., 2016), it was further hypothesized that 

discriminatory events involving physical assaults would be more likely to succeed on appeal.  In 

light of the vital role of unit cohesion in the military and the impact of discrimination in 

undermining that necessary virtue (Kabat et al., 2018), this study hypothesized that veterans who 

perceived a lack of peer support in relation to discriminatory events would suffer greater 

traumatic injuries, especially in instances where such abandonment was perceived in a combat 

zone.  A concluding hypothesis for all traumatic discrimination cases predicted greater 

psychological injuries in cases where the discrimination occurred on a military installation, 
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including a base or a naval vessel.  The anticipated association was based on prior studies 

suggesting that malicious injuries occurring where military members reside and expect to be safe 

incur more chronic mental health conditions and disturbances (Foynes et al., 2015, p. S129) 

(observing how “aspects of identity are often closely tied to the work environment” in military 

settings). 

Regarding racial discrimination, the study tested for three hypotheses.  In light of studies 

revealing that Black veterans are less likely than White counterparts to prevail on all PTSD 

mental health service-connection claims (Marx et al., 2017; Murdoch et al., 2003), this study 

predicted that the same results would hold true for the subset of veterans claiming discriminatory 

trauma.  White veterans claiming racial discrimination were hypothesized to be more successful 

in obtaining service-connection on appeal than minority veterans claiming racial discrimination.  

The second hypothesis considered a variant of racial discrimination involving victimization by a 

member of one’s own race, such as ridicule for engaging in an interracial relationship, marriage, 

or friendship.  The study anticipated that same-race incidents of racial discrimination would 

result in greater mental health injury, hence greater likelihood of success based on heightened 

perceptions of betrayal by the perpetrators (Gómez, 2018) (addressing Cultural Betrayal 

Trauma).  The final racial discrimination hypothesis focused on the veteran’s era of service, 

predicting that veterans who claimed discrimination related to eras of military racial segregation 

would be more likely to succeed in their appeals in recognition of the oppressive effects of 

institutionalized de jure discrimination (Thompson-Miller et al., 2015) (exploring Segregation 

Stress Syndrome). 

Finally, on the topic of sexual-orientation discrimination, the study aimed to analyze five 

interrelated hypotheses. Two hypotheses focused upon the military’s legally required 
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investigatory and disciplinary responses to sexual minority veterans.  Here, it was anticipated 

that veterans who were subjected to interrogations and investigations into their sexual orientation 

would be more likely to experience mental health consequences and a higher likelihood of 

success on their claims.  It was similarly hypothesized that receipt of an involuntary discharge 

from the military based on sexual orientation would inflict serious mental wounds and result in a 

higher likelihood of success on appeal.  These hypotheses drew from the expanding scholarship 

on adverse mental health consequences facing LGBT veterans, including those discharged based 

upon sexual orientation (Livingston et al., 2019; Castro & Goldbach, 2018), as well as studies 

accounting for more chronic mental health conditions among veterans involuntarily discharged 

for any purpose (Brignone et al., 2017). 

In the early 1990s, Meyer (1995; 2003) proposed a theory of Minority Stress, which 

posited identity concealment as a unique coping mechanism among sexual minorities who face 

discrimination.  More recent research has built upon Meyer’s theory in identifying mental health 

consequences of sexual minority veterans who engaged in identity concealment in response to 

military anti-gay policies (e.g., Beckman et al., 2018).  Considering this literature, this study next 

hypothesized that veterans claiming identity concealment because of sexual-orientation 

discrimination would be more likely to experience mental health consequences and a greater 

likelihood of succeeding on appeal.  

Due to the military’s official embrace of the DADT policy, and the subsequent repeal of 

that very policy in 2011, largely due to the recognition of deleterious effects including “personal, 

social, or institutional barriers” to achieving one’s potential and discriminatory treatment 

including “harassment or abuse based on sexual orientation” (Stanley, 2011b, p. 3), the study 

hypothesized that appeals for sexual-orientation discrimination would be more successful post-
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repeal, as opposed to dates when the military still embraced the DADT policy.  It was surmised 

that there might be greater sensitivity to the impact of the DADT policy in motivating attitudes 

of hatred and emboldening service members who wished to justify their personal acts of 

oppression on the very existence of the policy (Castro & Goldbach, 2018).  Notably, in 

addressing each of these hypotheses, it was unknown whether the data gleaned from the legal 

opinions would support resolution of each of the hypotheses or whether the resulting sample size 

would allow for the assessment of statistical significance of subgroups.  Therefore, it was 

expected that the research design and available data may not be able to resolve all the proposed 

research questions and hypotheses.  

Summary of Research Methodology 

No previous research of BVA decisions has identified traumatic discrimination cases and 

no other study besides Seamone and Traskey (2014) has set out to identify outcomes of certain 

types of BVA decisions for a specific population of appellants.  The existing scholarship was 

limited to BVA cases claiming sexual assault, and the single study was qualitative in nature and 

did not conduct any empirical evaluation of MST decisions (Seamone & Traskey, 2014).  In 

order to conduct any meaningful statistical analysis of traumatic discrimination cases, this 

study’s methodology would require an accurate, reliable approach for sifting through all 

decisions related to a claim for service-connection of a mental health disability where the veteran 

alleged that the disability was caused by racial discrimination or sexual-orientation 

discrimination during military service.  Because the BVA database contained over one million 

decisions at the time of this study, it would have been infeasible to review each one manually, 

necessitating a “big data,” ML approach.  Although ML approaches have been addressed with 

caution (e.g., Pasquale & Cashwell, 2018), many have urged that ML is ideal in identifying 
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hidden relationships that are only accessible through algorithmic evaluation of the contents of 

massive legal repositories (e.g., Surden, 2014). 

This study adopted a three-part methodology.  First, the research relied upon an existing 

database that listed the unique case numbers of all mental health service-connection BVA 

decisions contemporaneously identified by quality-control employees of the Board at the time of 

filing.  As a preliminary matter, a computer scientist created a code to retrieve each case 

classified by the Board from the BVA’s publicly available decision search database and convert 

it into a text file that could be read by the Python data analysis software program.  In 2019, when 

the decisions were extracted, the BVA database contained 1,059,285 cases addressing a range of 

issues. 

The entire population of traumatic discrimination cases lived within the 123,011 mental 

health service-connection cases, and the second step in data collection and analysis was to 

conduct REGEX and Doc2vec word-embedding searches to locate as many traumatic 

discrimination cases as possible, all of which were verified by trained human coders.  Given the 

inadequacy of conventional search techniques to identify the nuanced legal analysis involved in 

traumatic discrimination cases (e.g., Fagan, 2016), it was necessary to use confirmed cases as 

training data in developing an ML approach for automatic classification of opinion text. 

Inspired by successful approaches at classifying accident narratives in the text of 

occupational health and insurance databases (e.g., Marucci-Wellman et al., 2017: Bertke et al.,  

2016; Marucci-Wellman et al., 2015), the study next used combinations of ML algorithms to 

classify mental health service-connection cases.  Models were developed for classifying case 

outcome, racial discrimination content, and sexual-orientation discrimination content.   In all 

three classification schemes, the most accurate models combined Naïve Bayes, Logistic 
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Regression, and Support Vector Machine algorithms, which corresponded with the model 

combinations in the accident surveillance studies (Vallmuur et al., 2016).  Using confirmed cases 

as training data for each type, the ML approach resulted in the identification of tentative 

classifications of cases numbering over 1,000 in the relevant categories.  Similar to the accident 

surveillance studies, the inherent limitations in the ML process necessitated human confirmation 

of all potential classifications (Vallmuur et al., 2015).  After eliminating nonconforming cases, 

the result was 536 racial discrimination cases, 108 sexual-orientation discrimination cases, and 9 

cross-over cases that claimed both discrimination types during military service.  These 

overlapping cases were merged with the sexual-orientation discrimination cases for a total 

population of 653 traumatic discrimination BVA decisions that reached a final outcome on 

appeal on the issue of service-connection for a mental health disorder.  One sexual-orientation 

discrimination case was excluded based upon the fact that the veteran had not claimed a mental 

health disorder, but instead alleged that his disability was being labeled as a “homosexual.”  

Thus, there were 653 decisions in the corpus for statistical analysis (536 race and 117 sexual 

orientation).  The study conveys descriptive results, followed by results of logistic regression and 

more sophisticated statistical analysis. 

Results of the Study 

At the outset, descriptive data revealed much about the veterans appealing traumatic 

discrimination claims to the BVA, the nature of discrimination alleged in the cases, the types of 

mental health conditions linked to discriminatory events in service, and, importantly, the 

outcomes of such cases.  Key findings include the fact that aside from a short timespan between 

1995 and 1997, it was not until 2015 when denials and approvals of traumatic discrimination 

claims were distributed in a similar manner.  Between 1999 and 2015, denials far outpaced 
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approvals of race and sexual-orientation discrimination claims by the VA.  It has only been very 

recently, between 2017 and 2019, that approvals finally outpaced denials.  Among veterans 

claiming racial discrimination where the BVA opinion indicated the veteran’s race/ethnicity, 

Black veterans represented the largest proportion at 62%, with Whites taking the second largest 

proportion of race-discrimination claims, representing 14% of claimants.  Latinx veterans 

represented the third largest group of race discrimination claimants at 9%, followed by Asian-

American veterans, who constituted 6% of the population.  When compared with the proportion 

of veterans who were minorities in 2017, 52% of minority veterans were Black, 30.8% were 

Latinx, and 6.7% were Asian-American (National Center for Veterans Analysis and Statistics, 

2017).  These statistics are noteworthy because it appears that Black veterans in the study were 

subjected to disproportionately higher levels of discrimination than Latinx and Asian-American 

veterans.  

In terms of mental health conditions indicated by claimants, trauma and stressor disorders 

represented the largest number of claims, followed by depressive disorders, anxiety disorders, 

and acquired psychiatric disorders.  The term “acquired psychiatric disorder” has a specific 

meaning in VA disability assessments and represents a mental health condition that has not been 

precisely or is only generally diagnosed (e.g., Harris v. Shinseki, 2009) (remanding a case for 

further evaluation when the veteran clearly suffered from a mental health disorder even though 

he did not qualify for a PTSD diagnosis). Veterans also claimed schizophrenia, psychotic, and 

bipolar disorders related to discriminatory experiences but at much lower proportions.  Given 

that “half of the Army and Air Force servicemembers discharged under DADT were women, 

despite the fact that males comprise the majority of these branches” (Bonnes, 2017, p. 806), the 

larger proportion of women claiming sexual-orientation discrimination in this study was not 
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surprising.  Approximately a third of the sample of sexual-orientation claims were by women, 

during periods when a substantially smaller proportion of women served in the Armed Forces.  

Disturbingly, women claiming sexual-orientation discrimination were more than twice as likely 

to be denied for their traumatic discrimination claims than males making the same claims.  

With respect to the numerous hypotheses posed in this study, it was not possible to 

achieve resolution in some instances based on the manner in which judges inconsistently 

described factual scenarios or omitted key facts altogether, or because the study lacked a large 

enough sample of veterans claiming a particular subcategory of discrimination.  Hence, while a 

small number of cases anecdotally addressed some hypotheses, there was insufficient 

information to accept or reject hypotheses relating to: Veterans who felt a lack of peer support 

due to discriminatory treatment in either garrison and combat environments (H2); veterans who 

experienced discrimination onboard a ship or some other form of military installation (H3); 

White veterans claiming racial discrimination (H7); victims of racial discrimination by 

perpetrators who were members of their own racial group (H8); veterans claiming racial 

discrimination during a time when the military was racially segregated (H9); and veterans who 

reported concealing their sexual orientation in response to sexual-orientation discrimination 

(H15).  Contrarily, there were sufficient data to address the remaining hypotheses. 

Regarding discriminatory trauma in general, the study rejected the hypothesis that there 

were differences in outcomes of racial—as opposed to sexual-orientation discrimination claims.  

On the contrary, outcomes were distributed in nearly identical proportions of approvals versus 

denials within both groups (only 1 percent difference).  Additionally, veterans who raised 

multiple discriminatory events were not more likely to obtain service connection while veterans 

who claimed multiple mental health disorders were more likely to succeed in their claims when 
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they raised two conditions as opposed to one, and were only marginally more successful when 

they raised three or more conditions.   Also, regarding traumatic discrimination cases in general, 

there was support of the hypothesis that veterans who reported traumatic events prior to entering 

military service were less likely to succeed in claims for either race or sexual-orientation 

discrimination.  In many of these instances, the Board denied the discrimination claim on the 

basis that the medical examiners either attributed the mental health symptoms to the pre-existing 

traumatic events or found no link between the mental health symptoms and the discrimination 

suffered by the veteran given the prior trauma history.  

Regarding diagnostic criteria, the study found, contrary to the hypothesized difference in 

outcomes, that there was no significant difference in case outcomes for veterans who were 

evaluated for PTSD under the diagnostic criteria of the DSM-5, as opposed to prior editions of 

the DSM (i.e., DSM-IV-TR, DSM-IV, DSM-III), even though the DSM-5 substantially altered the 

definition of what qualifies as trauma for a PTSD diagnosis.  This finding was consistent among 

veterans who claimed race discrimination as well as those who claimed sexual-orientation 

discrimination. While there was some evidence that, across claim types, the DSM-5 was 

marginally associated with an increased likelihood of claims success, there was no specific 

indication that PTSD claims were treated in any different way from other claims.  In evaluating 

the nature of discriminatory harm alleged in both race and sexual-orientation discrimination 

cases, there was support for the hypothesis that veterans whose claimed discrimination events 

included physical assault had significantly different and more successful outcomes from those 

who did not claim physical assault.   

With regard to racial discrimination claims, the sample size of White veterans’ cases was 

too small to approve or reject the hypotheses that White veterans were equally likely or more 
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likely to succeed than Black or other minority veterans in claims for racial discrimination.  

Substantial differences were apparent in the descriptive statistics, however.  Contrary to the 

anticipated result that White veterans would be approved in greater proportions than Black 

veterans, only 8 percent of White veterans in the study who claimed racial discrimination had 

appeals granted, while many more minority veterans succeeded in appeals of race discrimination 

claims (e.g., 8 % White approved versus 41% Black).  This finding was unexpected given 

consistent trends of racially disparate compensation awards for Black veterans claiming mental 

health disorders, in general.  Apparently in PTSD claims not involving race discrimination, little 

has changed since 2003, when it was first observed by Murdoch and colleagues that “Black race 

was strongly, robustly, and negatively associated with veterans’ odds of becoming service 

connected for PTSD” (p. 542). Marx and colleagues (2017) reached similar conclusions of 

undeniable empirical evidence of racial disparities over a decade later. 

Specific to sexual-orientation discrimination, the study found that neither adverse 

experience with interrogation into sexual orientation nor anti-gay discharge from the military had 

a significant impact on the outcome of the case.  Hypothesized increases in likelihood of a 

successful outcome were rejected, raising questions about the seeming inapplicability of research 

showing how both types of incidences have created significant stress and lingering mental health 

problems for sexual minority veterans (Ramirez & Sterzing, 2017, p. 73) (identifying “LGBT 

Military Minority Stressors”).  While it was anticipated that sexual-orientation discrimination 

cases decided after the date of the repeal of the DADT policy in 2011 would be more likely to 

succeed, the degree to which this occurred was quite unexpected, as veterans proved to be two 

times more likely to succeed following repeal.  Beyond this notable impact on veterans claiming 

sexual-orientation discrimination, the time period following repeal of DADT further appeared to 
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be related to the success likelihood of veterans claiming race discrimination.  However, this 

relationship was no longer significant after the addition of control variables.  Thus, these data do 

not support that sexual-orientation discrimination cases were more successful after DADT 

compared to before.  While it was not possible to control for all factors that would explain the 

difference in success rates, it is believed that the repeal of DADT may  have nevertheless 

increased BVA judges’ sensitivity to other forms of discrimination and their deleterious effects.  

Summary of Logistic Models 

Multilevel logistic regression analysis was conducted for discrimination cases overall, 

and additional models were developed for racial- and sexual-orientation discrimination cases. 

While all the models yielded weak predictive performance, the models did begin to illustrate the 

most significant variables as well as combinations of variables contributing to outcomes in 

discrimination cases. In each of the models, time and policy-related variables were controlled for 

and included Draft era, DADT policy, and DSM version.  

In the overall model, the variables of pre-enlistment trauma history and PTSD were 

negatively associated with success on appeal, and the DSM-5 was marginally positively 

associated with success.  Both discrimination involving physical assault and combat experience 

were marginally positively associated with success of claims on appeal.   An unexpected finding 

involved veterans who are self-represented, who face 54% reduction in the odds of success 

compared with veterans who were represented on appeal.   Finally, while veterans who claimed 

more than one mental health condition were more likely to succeed in their claims, those 

claiming three or four conditions as opposed to one were only marginally significantly more 

successful.   
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In the final race discrimination model, veterans who were self-represented were less 

likely to succeed on appeal, pre-service trauma was negatively associated with successful appeal, 

and the number of mental health conditions was positively associated with success on appeal, 

with the caveat that three or four conditions claimed had reduced odds of success on claims 

compared to two claims.  Comparatively, the final sexual-orientation discrimination model 

revealed only two significant predictors:  Two mental health conditions were more likely to 

result in success than one, and the claim of PTSD was marginally negatively associated with 

likelihood of success.   The much smaller sample size of sexual-orientation discrimination cases 

may explain why more robust associations were not captured in the multilevel logistic regression 

modeling. 

The findings of this study, when considered in totality, provide important insights into 

how the VA adjudicates traumatic discrimination claims.  Three overarching conclusions emerge 

in the areas of:  (1) differential treatment of race and sexual-orientation discrimination cases, to 

include the role of discriminatory policies institutionalized within the military; (2) the role and 

function of the DSM’s concept of traumatic events; and (3) the dilemma of cumulative trauma in 

the adjudication of traumatic discrimination cases.  These three conclusions assist in etching the 

parameters for a practical framework for addressing traumatic discrimination claims and 

ultimately identification of some distinct markers for corroboration of discriminatory events 

which will be further examined in the following sections. 

Conclusions Regarding the Board’s Treatment of Discrimination Claims 

 

A primary inquiry in this study was the differential consideration of racial and sexual-

orientation discrimination by the Board.  It was initially theorized that there would be marked 

incongruence in outcomes based upon the unique constructs of race and sexual orientation.  For 
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instance, while racial and sexual minorities are both subjected to minority stress that can result in 

a mental health disorder (Meyer, 1995; Meyer, 2003), racial discrimination operates in a 

distinctively different manner than sexual-orientation discrimination (Carter, 2007).  Although 

some racial minorities may have physical characteristics that make it difficult for a perpetrator to 

determine their race (e.g., a light-skinned Black person “passing” as White (e.g., Harris, 2018)), 

which might raise similar issues of identity concealment as those impacting a sexual minority 

person, race is largely perceived based upon one’s immutable characteristics, such as “skin color 

and physical features” (Carter et al., 2016, p. 63).  In contrast, sexual orientation is largely 

perceived by others based on behavior, whether this involves mannerisms, speech, conformity 

with societal stereotypes of gender, or same-sex sexual interactions (e.g., Soucek, 2014). 

With the exception of identity concealment in the case of passing, it was hypothesized 

that separate mechanisms of discriminatory injury were at work for race versus sexual 

orientation, making unique presentations of mental health conditions more likely and different 

decisional outcomes more probable in response.  Accordingly, the result of the study indicating a 

high degree of parity and no significant difference between outcomes in race discrimination and 

sexual-orientation discrimination case outcomes was quite surprising.  While it is not possible to 

fully explain these results, additional findings in the study provide important context and a 

possible explanation. 

Nearly identical proportions of approvals and denials among race and sexual-orientation 

discrimination cases should be further considered in light of additional findings regarding 

determinants of sexual-orientation discrimination cases.  Specifically, this study found that, 

within the population of sexual-orientation discrimination cases, neither interrogation nor 

discharge from the military based on sexual orientation were significantly related to the outcome 
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of the case.  These findings were similarly unexpected since both events were institutional 

manifestations of the military’s discriminatory policy which sanctioned persecution, 

confrontation, and even “branding”6 as undesirable in the case of military discharge.  Ultimately, 

as Goldbach and Castro (2016) document, the DADT policy officially sanctioned “active” 

discrimination against LBGT military members (p. 60).  The lack of any relationship between 

interrogation and discharge on case outcome suggests that the VA is not envisioning the lawful 

exercise of a policy, on its own, to be discriminatory.  This is supported by the BVA judge who 

opined that “being ‘branded’ as a homosexual is not a disease or injury for which VA 

compensation may be awarded.”7  It appears that this position has similarly been articulated by 

the military following the repeal of DADT.  According to Defense Undersecretary Clifford L. 

Stanley’s guidance to the Boards of Correction for Military Records (2011a), while the DoD 

accepted that the DADT policy was discriminatory and wrong, the DoD recognized that times 

had changed but that discharges were lawful in earlier, less sophisticated times.  Accordingly, 

merely having received a discharge for sexual orientation in accordance with regulation was not 

necessarily a basis for upgrade of the discharge without further evidence of error.  A similar 

approach would explain why the experience of an interrogation or even a discharge from the 

military based on anti-gay policies would not, alone, have determinative weight in service-

connection for a mental health condition. 

 
6 See, e.g., Name Redacted, Citation No. 93-07668 (Apr. 22, 1993) (denying the adequacy of a PTSD 

stressor event based on the veteran’s “feelings concerning being branded a homosexual”); Name 

Redacted, Citation No. 99-18573 (Jul. 7, 1999) (addressing the perception of “being branded a 

homosexual” based on military discharge); Name Redacted, Citation No. 12-36487 (Oct. 22, 2012) 

(granting PTSD service-connection, in part, based upon the reported effects of a discharge certificate 

“stamped with large red blocked letters branding her as ‘overt homosexual’”). 

 
7 Name Redacted, Citation No. 00-03160 (Feb. 8, 2000). 
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The above conclusions, which bear on official institutional acts in furtherance of the 

military’s anti-gay policies, do not suggest ambivalence to the impact of discrimination 

generated or emboldened by the existence of the policies, however.  The study revealed that 

veterans claiming service-connection for a mental health disorder related to sexual-orientation 

discrimination were more likely to succeed in their BVA appeals in the time period following 

repeal of DADT. Despite the insignificance of the repeal in overall regression modeling for 

sexual-orientation discrimination, the descriptive statistics support a nuanced explanation where 

repeal of the DADT policy may have increased the Board’s willingness to corroborate accounts 

of discriminatory acts by specific service members (not the institution), which were not formally 

sanctioned.  Consequently, that a Navy veteran was separated from the military for admitting he 

was gay did not support discriminatory trauma.  However, his commander’s further acts of 

writing a letter to the veteran’s parents to tell them of the basis for the veteran’s discharge and 

threats of a court-martial for perjury in not revealing the veteran’s sexual orientation to the 

military upon enlistment,8 constituted  discriminatory acts falling outside the scope of 

compliance with military policies.  

The distinction between policies and their discriminatory impacts in sexual-orientation 

discrimination cases sheds additional light on the lack of differences between case outcomes for 

racial and sexual-orientation discrimination claimants.  These findings suggest that the Board has 

focused more on the acts of individuals, rather than institutions in all cases of discrimination.  

Hence, the magnitude of the perpetrator’s discriminatory behavior appears more determinative 

than institutional policies or procedures.  Accordingly, it follows that sexual minority veterans 

who were physically or sexually assaulted, ridiculed, or harassed in some other way based upon 

 
8 Name Redacted, Citation No. 10-46476 (Dec. 13, 2010). 
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their orientation or identity are better positioned to succeed on appeals than veterans who claim 

that mental health injuries resulted solely from the existence of the anti-gay policies, or even 

discharge from the military on that basis. 

Additional results further illustrate the BVA’s nuanced approach to the role of the 

institution in relation to traumatic discrimination claims.  Contrary to expectations, even though 

there was too small a sample of White veterans claiming racial discrimination, the data revealed 

that Whites were much less likely than racial minority veterans to obtain service-connection for 

their discrimination claims. It was hypothesized that White veterans would be more likely to 

prevail in race discrimination claims in recognition that multiple studies have identified a 

disparate number of Black veterans claiming PTSD are denied service-connection compared to 

White veterans.  With 8% of White veterans succeeding compared to 41% of Black veterans 

succeeding in racial discrimination claims, there may very well be an exception to this general 

rule, at least regarding claims for PTSD or a mental health disorder resulting from racial 

discrimination.  While, admittedly, claims related to traumatic discrimination constitute an 

extremely small proportion (0.8%) of all service-connected claims for mental health disorders, 

the exceptional result is worthy of due consideration.   

The miniscule success rates among Whites in relation to minorities suggests that the 

BVA has considered the power differential inherent in traumatic discrimination claims.  Racism 

largely operates by exploiting the power inherent in numbers.  Moreover, racial minorities have 

long been far outnumbered by Whites in the Armed Forces, with differences magnified at 

increasing levels up the chain of command (Burk & Espinoza, 2012).  That White veterans fare 

poorly in substantiating claims of racial discrimination suggests recognition of the power 

dynamics of race in military service.  The special consideration of this power differential is not 
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unlike the BVA’s special consideration of the repeal of DADT, as addressed above.  In both 

cases, the reality of serving under a tremendous power inequity may have some value in the 

Board’s favorable consideration of substantiating evidence for the veteran’s account of 

discriminatory stressors.  However, a significant limitation of these findings is the frequency of 

missing race data. Race was only identifiable in a minority of discrimination cases, and it is quite 

likely that opinions specifying race are not representative of all discriminatory case opinions. 

The Role of the DSM in Assessing Traumatic Events 

Although veterans claiming physical assault related to discriminatory experiences were 

more likely to succeed on appeal, it does not appear that the changes in DSM-5’s PTSD 

diagnostic criteria had any significant impact on the outcome of a case.  Existing literature 

highlights how changes in Criterion A made the definition of a traumatic event more stringent, 

limiting the range of qualifying traumatic events to “exposure to actual or threatened death, 

serious injury, or sexual violence” (American Psychiatric Association, 2013, p. 271, Criterion 

A). For instance, the DSM-5 now precludes “non-immediate, non-catastrophic life-threatening 

illness, such as terminal cancer” from being classified as trauma, “regardless of how stressful or 

severe it is” (Pai et al., 2017, p. 2).  Because physical assault can more easily be contemplated as 

a qualifying type of event for trauma under the DSM-5, one would expect this revised version to 

impact decisional outcomes.   

Based on the lack of any significant relationship between DSM edition and outcome of 

appeal in PTSD cases, it appears that physical assault has likely always been significant, even 

before the use of the DSM-5 in service-connection cases.   Although only 177 out of the 653 

cases applied the DSM-5 criteria, likely due to the length of time before an appeal reaches the 

BVA, the results are nonetheless noteworthy.  This conclusion suggests that traumatic 



                                                                                                                                          127 

 

discrimination cases, on balance, have been treated in a more stringent way, with less credence 

given in VA evaluations to fringe, novel, or alternative conceptions of what qualifies as a 

traumatic event.  Because veterans claiming discriminatory trauma have argued novel types of 

trauma, such as a “unique” form of “Asian-American PTSD,”9 micro- and macro aggressions10, 

or purely verbal harassment, the implication of this finding is that veterans who claim PTSD 

under alternative theories of trauma will be less likely to succeed in their claims.  It would 

further appear that, absent some link to physical assault or fear of physical assault, veterans 

claiming traumatic discrimination are less likely to prevail unless additional considerations of 

trauma are recognized and incorporated into VA rating standards, or unless the veteran offers a 

well-crafted psychiatric examination diagnosing PTSD on the basis of less common trauma 

theories. 

Cumulative Trauma Considerations in Traumatic Discrimination Claims 

Seamone and Traskey (2014) previously examined the phenomenon of cumulative 

trauma MST cases decided by the BVA.  Their research revealed that VA medical examiners and 

BVA judges frequently denied service-connection on the basis that veterans claiming sexual 

trauma in the military had suffered similar forms of trauma prior to their entry into military 

service.  The current study revealed a similar phenomenon; not only did many sexual and racial 

minority veterans suffer traumatic events prior to enlistment, those who had pre-service trauma 

were less likely to obtain service-connection for discriminatory events in service.  These findings 

were consistent in showing that victims of traumatic discrimination face an additional burden of 

 
9 Name Redacted, Citation No. 10-17948 (May 14, 2010). 

 
10 Name Redacted, Citation No. 18-119553 (July 19, 2018) (observing the medical examiner’s conclusion 

that “micro-insults and macro-insults . . . are not necessarily the stuff of trauma” related to a claim for 

military race discrimination). 
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producing medical evidence to support that discriminatory events while in the military had 

greater impact on their mental health than did prior traumatic events.  This evidentiary challenge 

multiplies in instances where the in-service discriminatory events did not involve physical 

assault, which is already a factor significantly associated with denial of a claim. 

Aside from pre-enlistment trauma, the study raised an interesting point regarding the 

nature of traumatic events claimed by veterans who alleged traumatic discrimination.  Veterans 

who claimed multiple discriminatory events were not more likely to succeed on appeal, and for 

those who claimed more than one mental health disorder, two distinct disorders most 

substantially increased the odds of success on appeal, while three or more disorders were less 

associated with success.  These results were highly unexpected because they suggest that there is 

an optimal level of mental health disorders that results in a successful appeal in which one 

mental health condition is not enough to succeed regardless of its presentation of symptoms.   

The study further suggests that claiming multiple discriminatory events is not likely to 

increase the odds of success on appeal.  This is noticeably different from hostile environment 

racial harassment cases adjudicated under Title VII of the Civil Rights Act, where fewer 

discriminatory incidents have been associated with decreased chances of success and a single 

occurrence nearly always results in failure of the case (Carter & Scheuermann, 2020;  Halcomb 

Lewis, 2006; Chew, 2006; Chew & Kelley, 2006).  In exploring these counterintuitive findings, 

it seems most likely that the BVA has adopted a level of skepticism in relation to discrimination 

claims.  Perhaps best articulated by the BVA in a case involving a claim of KKK persecution and 

retaliation, the judge was “prepared to accept” that some discriminatory events did occur based 

upon knowledge publicly available regarding the timeframe of the claim, but not other “more 
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extraordinary claims.”11  In light of increased scrutiny over awards for mental health disorders 

and calls to action by physicians regarding a “disability epidemic [of malingering and 

exaggeration] in the VA” (Young, 2015, p. 201), it is possible that BVA judges have become 

dubious of claims involving multiple instances of any type of stressor event, much like the judge 

in a race decision, who noted the way the veteran “appeared to ‘throw out’ every possibility of 

what he thought constituted an in-service stressor as if trying to convince the examiner of his 

traumatic experiences.”12 

 Moreover, a claim involving multiple incidents of non-combat mental health injuries 

may be treated as an indicator of lack of credibility on the part of the veteran, which is the basis 

for many denials of service-connection (Nagin, 2015).  This finding suggests that veterans 

claiming discrimination should focus on events that had the most significant impact on their 

mental health and ones that are supported by the greatest amount of corroborating evidence, 

whether in the form of witness statements, historical publications, or other alternatives existing 

outside of the military medical records.  It appears that listing every known discriminatory 

incident could jeopardize chances of success. 

Methodological Contributions of the Study 

This study’s methodological contributions include the combination of ML and logistic 

regression to identify variables that impact case outcomes.  While the focus of the study was a 

very nuanced area of VA disability claims, there is every reason to believe that the same 

methodology can be used to address issues other than traumatic discrimination.  The 

 
11 Name Redacted, Citation No. 17-4484 (Oct. 10, 2017). 

 
12 Name Redacted, Citation No. 17-13518 (Apr. 26, 2017). 
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methodology enabled extraction of all mental health service-connection cases, and the text of this 

data set can surely be used to explore other determinants of mental health case outcomes, such as 

those related to the success of MST appeals and drug addiction appeals.  Likewise, the 

combination of REGEX and Word2vec NLP searches can be used to identify key terms and 

expressions within other types of appellate cases, especially the code developed to substantially 

improve the review of such cases. 

In the same light, the ML approach suggests that for BVA cases and any appellate case 

with a similar narrative structure, SVM and TF-IDF will result in the strongest performing ML 

supervised classification models.  This study has successfully developed the Python code for 

such classification, which may be adapted to classify other types of cases based on results 

validated by human beings.  While some changes to the models are inevitable, this methodology 

is already superior at identifying BVA cases, when compared to studies that have developed 

NLP classification models using only 30 cases.  The tools in this study permit substantially 

greater identification of case content in mental health appeals than any existing model. 

As demonstrated in the following section, the methodology for this study permitted 

identification of hundreds of discrimination cases that had not been identified, examined, or 

summarized in any meaningful way.  The ability to observe trends in very different types of 

discrimination cases, even at a cursory level, is the greatest attribute of the ML approach.  

Although the below analysis is anecdotal, this quantitative approach has enabled future 

researchers to conduct a detailed qualitative analysis to gain the best understanding of the corpus 

of discrimination cases. 
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Detailed Descriptions of Cases 

           While this study primarily sought to address the determinants of case outcomes in 

discrimination cases by using regression analysis, the identification of the entire population of 

cases offered additional information that can assist interdisciplinary audiences.  For instance, it 

was possible to capture the Regional Offices where the appeals originated.  An introductory look 

at the density/quantity of discrimination cases by their originating region indicates that certain 

offices produce a greater number of traumatic discrimination cases that are denied and further 

appealed at the BVA.  Figure 9, below, depicts the frequency of combined traumatic 

discrimination cases originating from different Regional Offices across the country, with darker 

shades indicating a higher count.   

Figure 9 

Density Map of Discrimination Cases by Originating Regional Office 

 

  

                       

 

 

 

 

 

 

In addition to geographic dispersion, it was possible to track the rates of approvals and denials of 

discrimination cases over time.   Regarding trends in approval and denial of traumatic 

discrimination claims, the data revealed a sharp increase in granted discrimination claims over 



                                                                                                                                          132 

 

time. As illustrated in Figure 10, below, 2017 was the first-time approved claims outpaced 

denials. While the jagged slopes over the last couple of years are likely indicative of policy 

implementation, it is not possible to verify specific causes for the increase.   It is important to 

note that for the year 2019, data were limited through the month of July.  The reported drop-off 

does not represent a decline in approvals or denials and is attributable to the end of data 

collection in 2019. 

Figure 10 

Approved vs. Denied Discrimination Cases by Year and Outcome 

             

During coding variables for later regression, research assistants observed and grouped various 

cases by fact-pattern, such as cases involving race riots.  These cases were collected and 

reviewed for any notable trends.  The following part of this chapter discusses some of the most 

notable trends and endeavors to provide references to specific cases to assist those readers who 
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would benefit from such references.  This first section describes the range of discriminatory 

trauma scenarios claimed as the causes of mental health trauma.  Next, this section will discuss 

considerations for corroborating the stressor event.  Finally, the section will conclude by 

reporting on the assessment of causation, i.e., whether the claimed events caused the mental 

health condition.   

Scope and Nature of Discrimination Claimed 

The following section groups cases according to some observable characteristics and 

identifies potential trends.  These observations were not achieved through the application of 

methodologically sound techniques for qualitative content analysis, such as the use of Nvivo 

software or other text evaluation programs (e.g., Creswell & Creswell, 2018; Saldaña, 2016; 

Miles et al., 2014; Kippendorff, 2013).  This section is included to provide basic references for 

use by practitioners and to more fully explore the general statistics noted by the quantitative 

methods.  Understanding the context for individual decisions with common fact patterns 

provides additional insight when read in conjunction with the empirical results. 

At the outset, many traumatic discrimination cases resembled the eight types of 

discrimination recognized by the Department of Defense (2000).  These events included verbal 
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harassment13 usually described as “taunts”14 or “epithets,”15 “slurs,”16 name-calling;17 beatings;18 

threats;19 vandalism;20 graffiti,21 such as the acronym “KKK” written on walls or clothing,22 

 
13 Name Redacted, Citation No. 14-17073 (Apr. 16, 2014) (“He felt that his mental disorder was due to 

inservice treatment from his drill sergeant and other soldiers who had verbally abused him, including 

verbal abuse which was racial in nature.”).  

 
14 E.g., Name Redacted, Citation No. 11-22305 (June 8, 2011) (noting “taunts and harassments during 

active duty service,” including “taunts of homosexuality and ‘being odd’”); Name Redacted, Citation No. 

08-27374 (Aug. 13, 2008) (“The veteran contends that her current depression was caused by sexual 

harassment experienced during service on account of her sexual orientation.  She contends that the 

harassment was continuous, involved the chain of command, and took the form of verbal taunts and 

threats.”); Name Redacted, Citation No. 10-20092 (June 1, 2010) (“[T]he veteran stated that he was the 

victim of racist taunts while at sea.”). 

 
15 E.g., Name Redacted, Citation No. 11-32928 (Sept. 7, 2011) (“The veteran contends that he began 

having depressive symptoms while stationed at Dow Air Force Base in Bangor, Maine, due to a sergeant 

verbally harassing him with anti-gay epithets.”). 

  
16 E.g., Name Redacted, Citation No. 12-04431 (Feb. 6, 2012) (“He was also called a racial slur.”); Name 

Redacted, Citation No. 15-53544 (Dec. 23, 2015) (noting the veteran’s mental health condition was 

attributable, in part, to the way that “his commanding officer[s] cursed at him and often called him a 

racially offensive word”). 

 
17 E.g., Name Redacted, Citation No. 10-19751 (May 27, 2010) (relaying the stressor that the female 

service member was called a “mud shark” after she married a Black man); Name Redacted, Citation No. 

07-00326 (Jan. 5, 2007) (noting the stressor of being threatened with a beating by “‘[B]lack guys’ [who] 

told the veteran to ‘watch his honky ass’”). 

 
18 Name Redacted, Citation No. 09-39810 (Oct. 20, 2009) (“The veteran also claims to be the victim of a 

racially motivated incident, describing being punched in the stomach by a staff sergeant.”); Name 

Redacted, Citation No. 16-05397 (Feb. 11, 2016) (“The [Black] veteran stated that while he served on the 

USS Mullany, between July 1968 and August 1968 an officer came down to his sleeping quarters and 

ordered the veteran to get into his dress whites and report to the top deck.  The veteran told the officer that 

all of his dress whites were dirty, and the officer slapped the veteran ‘very hard’” . . . “in front of other 

enlisted white sailors,” as a pattern of treatment of “racial minority groups . . . like slaves or second class 

citizens . . ..”); Name Redacted, Citation No. 14-26550 (June 11, 2014) (“[D]uring service aboard a naval 

vessel in 1946, he was kicked by one of the Chief Boatswain Mates because of racism.”); Name 

Redacted, Citation No. 14-24026 (May 28, 2014) (“The veteran reports that the [Navy] Captain . . . then 

made a derogatory racial slur and pushed him down the stairs backwards.”).  Aside from common forms 

of physical assaults like punches or kicks, some cases involved stressors involving the poisoning of 900 

Black servicemembers’ food during Basic Training in 1943 and placing glass in the food of a Black 

soldier.  Name Redacted, Citation No. 07-37855 (Dec. 3, 2007); see also Name Redacted, Citation No. 

18-06056 (Jan. 31, 2018) (claiming that “glass was placed in his food” as a form of “racial prejudice”). 

 
19 E.g., Name Redacted, Citation No. 09-15242 (Apr. 23, 2009) (describing threats by Black servicemen 

to kill the White “good ole boys” in the unit).  In the Navy, a common threat was to throw the minority 
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“etched into” one’s helmet,23 or a noose drawn around the victim’s neck in a photograph;24 and 

being subject to unwarranted discipline.25  In both sexual orientation and racial discrimination 

 
sailor overboard. Name Redacted, Citation No. 11-02015 (Jan, 18, 2011) (“He was afraid that he would 

be killed and thrown overboard, and stated that he heard the gang of [W]hite men utter racial epitaphs 

while saying they should kill him and throw him overboard.”); Name Redacted, Citation No. 01-00621 

(Jan. 10, 2001) (“[S]omeone also wrote a note threatening that he would be stuffed in a laundry bag and 

dumped in the sea.”).  Even without a physical act, the fear of being thrown overboard due to racial 

motivation was evident. Name Redacted, Citation No. 08-17362 (May 27, 2008) (“He also reported racial 

riots and prejudice among his crewmates aboard ship . . .. He reported that several shipmates . . . were 

pushed overboard and some were never recovered, which made him fear to be out at night around the 

ship.”); Name Redacted, Citation No. 04-23768 (Aug. 27, 2004) (observing the stressor that a veteran was 

“constantly feeling like he was going to be thrown overboard” after “three guys had threatened to throw 

him overboard if he did not go below deck” during a time of “racial concerns between whites and blacks” 

and race riots aboard ship).  These threats sometimes involved holding the sailor by his or her ankles over 

the side of the ship.  Name Redacted, Citation No. 10-18459 (May 18, 2010) (“The veteran asserted . . . 

that his PTSD is related to an incident aboard the USS Wasp during which he was ‘hung over the side of 

the ship by four sailors . . . due to his race . . . .”).  In more unfortunate cases sailors reported that they 

were actually thrown overboard due to their race.  See Name Redacted, Citation No. 09-06735 (Feb. 24, 

2009) (noting the stressor of “witnessing a [B]lack seaman being dropped into the ocean on December 22, 

1970); Name Redacted, Citation No. 16-23064 (June 8, 2016) (“The veteran claims he developed a 

psychiatric condition as a result of chronic racial harassment during active service, including an incident 

when he was thrown overboard by fellow servicemembers.”).  

 
20 E.g., Name Redacted, Citation No. 16-43098 (Nov. 9, 2016) (“He alleged that his stereo system and 

speakers were destroyed.”). 

 
21 Name Redacted, Citation No. 12-10369 (Mar. 20, 2012) (“He reported that some [W]hite service 

members broke into his locker and took his records and wrote racial slurs on the latrines.”).  

 
22 E.g., Name Redacted, Citation No. 18-106273 (May 30, 2018) (“He reported that, on one occasion, the 

words KKK were written with ketchup on his sheets.”).  The Ku Klux Klan arose in a number of other 

contexts. See Name Redacted, Citation No. 07-03552 (Feb. 5, 2007); Name Redacted, Citation No. 08-

10422 (Mar. 28, 2008); Name Redacted, Citation No. 15-27650 (June 29, 2015); Name Redacted, 

Citation No. 10-02192 (Jan. 13, 2010); Name Redacted, Citation No. 05-26143 (Sept. 23, 2005); Name 

Redacted, Citation No. 06-03237 (Feb. 6, 2006). 

 
23 Name Redacted, Citation No. 08-4458 (Feb. 7, 2008) (“He claims racism, including . . . having ‘KKK’ 

and a cross etched into his head gear.”). 

 
24 Name Redacted, Citation No. 01-00621 (Jan. 10, 2001) (“The veteran testified that he was subjected to 

numerous incidents of racial harassment by an unknown person or persons.  Pictures of rebel flags, photos 

of him with a noose drawn around his neck, and ‘KKK’ signs were placed on his bed.”). 

 
25 See, e.g., Name Redacted, Citation No. 16-43098 (Nov. 9, 2016) (“He reported that drugs were planted 

under his bunk on several occasions.”). 
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contexts, cases included allegations that the veteran’s status resulted in assignment to 

demeaning26 or more dangerous military duties,27 denial of military transportation on planes or 

vessels,28 lack of advancement in rank,29 or failure to recognize exceptional performance.30  For 

instance, some “[B]lack soldiers were not permitted to work on tanks because they were told that 

 
26 Name Redacted, Citation No. 02-07158 (Jul. 1, 2002) (“[T]he veteran asserted that he was the object of 

racial discrimination in his unit and that he was put on latrine duty during service [in Vietnam].”).  Name 

Redacted, Citation No. 16-43098 (Nov. 9, 2016) (“He asserted that he was given excessive K.P. duty 

(double shifts) and extra ‘walking duty’ carrying heavy equipment . . ..”); Name Redacted, Citation No. 

18-151421 (Nov. 19, 2018) (noting depression due to “feelings of having to work the worst jobs” due to 

racism); Name Redacted, Citation No. 12-36487 (Oct. 22, 2012) (noting that, after being relieved of her 

duties as an Air Force police officer due to an investigation into homosexuality, the veteran “was required 

to empty the captain’s ashtray, empty the garbage and perform other menial tasks” to the point where “she 

went home every night disgraced, ashamed, humiliated and embarrassed to be seen by anyone”). 

 
27 On ships, a recurring theme was that the victim was the only or one of the only Black sailors and was 

assigned to dangerous duty in the boiler room or the engine room. See Name Redacted, Citation No. 04-

22747 (Aug. 8, 2004) (“The only other African American sailor on board the ship, Joseph, was in the 

boiler room when it exploded . . ..”); Name Redacted, Citation No. 11-00199 (Jan. 14, 2011); Name 

Redacted, Citation No. 09-29091 (Aug. 4, 2009). 

 
28 Name Redacted, Citation No. 11-15288 (Apr. 19, 2011) (“[D]uring his duty he was rejected by a 

superior officer from being allowed to fly in a plane because he was [B]lack, resulted in the veteran 

crying.”).  See also Name Redacted, Citation No. 16-43098 (Nov. 9, 2016): 

 

He also reported that on the day his company was scheduled to fly home 

after the [Vietnam War], he was not allowed to board the plane despite 

having appropriate documents. He claimed that he was told that he “looked 

like a gook” . . .. He reported that he went into a panic, fearing that he 

would be left behind with no one to vouch that he was American. 

 

The only way this veteran was able to return home from Vietnam was “by sneaking aboard the next 

flight.” Id. 

 
29 Name Redacted, Citation No. 12-05291 (Feb. 10, 2012) (promotion); Name Redacted, Citation No. 11-

08770 (Mar. 4, 2011); Name Redacted, Citation No. 05-12923 (May 12, 2005); Name Redacted, Citation 

No. 01-21083 (Aug. 17, 2001) (“He described an experience during basic training . . . when his drill 

instructor commended his leadership and ability but said he could not be promoted because he was 

African American”); Name Redacted, Citation No. 01-15591 (June 6, 2001); Name Redacted, Citation 

No. 16-09508 (Mar. 9, 2016); Name Redacted, Citation No. 14-14364 (Apr. 2, 2014). 

 
30 E.g., Name Redacted, Citation No. 14-07030 (Feb. 19, 2014) (addressing the stressor of being the only 

Pacific Islander member of the crew and that “he never received any honors, recognitions, or awards” for 

rescuing the ship U.S.C.G. Forster by spending hours doing free dive to untangle a cable stuck in the 

ship’s propeller without diving equipment in shark-infested waters). 
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they could not think fast enough.”31  In another notable example, a senior enlisted Petty Officer 

forced a Black sailor to stand at attention for hours near his desk.32  Abuse of military rank also 

played a factor in race-based trauma, such as the lieutenant who “purposely staged fights 

between [B]lack and [W]hite soldiers.”33  When veterans were the only member of their race in a 

military unit, this status was frequently noted as a prelude to racial discrimination, regardless of 

the veteran’s racial group.34 

Discriminatory Stressors Among Racial and Ethnic Minorities 

Racial discrimination cases had specific attributes that went beyond the eight generic 

discrimination types (DoD Inspector General, 2000).  Several veterans claimed discrimination 

due to being in interracial relationships35 or interracial marriages.36  Some veterans suffered 

 
31 Name Redacted, Citation No. 17-22996 (June 21, 2017). 

 
32 Name Redacted, Citation No. 03-07675 (Apr. 22, 2003). 

 
33 Name Redacted, Citation No. 14-55225 (Dec. 16, 2014). 

 
34 E.g., Name Redacted, Citation No. 10-42891 (Nov. 15, 2010) (citing the stressor “that he was 

discriminated against during service because he was the sole Puerto Rican in his company”); Name 

Redacted, Citation No. 11-03680 (Jan. 28, 2011) (reporting “that he was the only Latino, and that he 

found himself the object of ridicule and harassment by both [W]hite and [B]lack airmen throughout his 

stay in France” in the early 1950s); Name Redacted, Citation No. 12-05291 (Feb. 10, 2012) (“According 

to the veteran, he was the only [W]hite man in the stockade and the [B]lack power movement was the 

thing of the day. He reported not getting much sleep as people were harassing and humiliating him.”).  

 
35 Name Redacted, Citation No. 06-34997 (Nov. 13, 2006) (“She reported that she was later transferred to 

a military base in Alaska because she had started dating a man who was of a different racial background 

and the relationship was ‘frowned on.’”); Name Redacted, Citation No. 09-44314 (Nov. 20, 2009) (“The 

veteran described for the examiner a variety of conflicts she experienced, including a Caucasian female 

C.O. who reportedly criticized her for dating Caucasian men.”). 

 
36 E.g., Name Redacted, Citation No. 08-05693 (Feb. 20, 2008) (“The veteran . . . indicated that he was 

targeted because ‘I married a white spouse and I was told by higher authority they did not approve of 

it.’”); Name Redacted, Citation No. 18-06428 (Feb. 1, 2018) (“[T]he veteran asserts that he received 

backlash as the result of being in an interracial marriage.”); Name Redacted, Citation No. 05-19042 (Jul. 

14, 2005) (reporting that his finger was stamped by a fellow servicemember in an airplane as “part of the 

harassment he was getting from being married to a [W]hite woman.”). 
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attacks in which their racial identity was threatened, such as a forced haircut to remove an 

Afro.37 A Native-American service member was forced to conduct a “rain dance.”38  In other 

instances, nearby troops discussed participating in a lynching,39 and setting fire to the homes of 

Black families,40 while standing in the presence African-American servicemen.  Other cases 

involved the use of symbolism of racist oppression, such as a cross-burning in front of the Black 

barracks,41 display of the Confederate flag,42 nooses,43 being forcibly “painted with black face,”44 

and harassment from servicemen in white hoods coupled with a small cross burning in the 

 
37 Name Redacted, Citation No. 10-07120 (Feb. 26, 2010). 

 
38 Name Redacted, Citation No. 15-37875 (Sept. 3, 2015). 

 
39 Name Redacted, Citation No. 10-02452 (Jan. 14, 2010) (“[T]he [Black] veteran stated that upon arrival 

in Germany he was first greeted by [W]hite soldiers who told him they were going to ‘hang themselves a 

nigger tonight.’”). 

 
40 Name Redacted, Citation No. 18-21310 (Apr. 11, 2018) (“[W]hile he was in service at Fort Lewis, 

Washington, he was standing in the chow line with several African American soldiers when a soldier told 

another soldier that he and his family were members of the [KKK] and had killed and burned down the 

houses of African Americans in Mississippi.  The veteran reported that his mind went blank with fear.”). 

 
41 Name Redacted, Citation No. 10-47651 (Dec. 22, 2010) (citing “frequent racial harassment [at 

Westover Air Force Base] including having a cross burned in front of the medical services dormitory”). 

 
42 E.g., Name Redacted, Citation No. 10-15193 (Apr. 26, 2010) (noting racial discrimination by “a 

sergeant who wore a confederate flag on his helmet”). 

 
43 E.g., Name Redacted, Citation No. 01-6933 (March 8, 2001) (“A hangman’s noose was hung on his 

door, and a noose with a monkey in it was placed in the shower”); Name Redacted, Citation No. 15-

53391 (Dec. 22, 2015) (noting the racial stressor that “on one occasion . . . a noose was hung from 

another service member’s bunk”); Name Redacted, Citation No. 12-05346 (Feb. 13, 2012) (having a 

“‘[KKK] rope,’ or noose, [placed] under his bed”). 

 
44 Name Redacted, Citation No. 12-34673 (Oct. 5, 2012).  
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veteran’s sleeping bunk.45   One race discrimination case included “mock lynchings,”46 while 

other Black veterans listed the stressor of seeing lynchings and hangings of fellow service 

members.47 

Consistent with the research on military discrimination against Asian-American and 

Pacific-Islander veterans, some Korean War48 and Vietnam-era cases featured claims that 

veterans were treated as though they were the enemy based upon their physical attributes, 

including being called a “gook,”49 receiving mocking questions about what side they were on,50 

and the expression of  legitimate confusion as to their military status.51  For instance, in one case 

the Chinese American Vietnam Veteran claimed PTSD because: 

 
45 Name Redacted, Citation No. 16-38707 (Sept. 29, 2016) (reporting the stressor as “fearing for his life 

after finding a wooden cross burning in his bunk and being assaulted by six men in white hoods”). See 

also Name Redacted, Citation No. 05-33660 (Dec. 13, 2015) (“He stated that he was kidnapped by men 

wearing white hoods while walking back to the base and beaten. He claimed to have recognized the voice 

of one of his attackers as a fellow seaman in the Navy. He asserted that the attackers burned a cross and 

threatened him that if he ever reported what happened, he and his family would be killed.”). 

 
46 Name Redacted, Citation No. 02-09012 (Aug. 2, 2002). 

 
47 Name Redacted, Citation No. 04-24317 (Sept. 1, 2004); Name Redacted, Citation No. 12-36321 (Oct. 

19, 2012); Name Redacted, Citation No. 03-36084 (Dec. 22, 2003). 

 
48 Name Redacted, Citation No. 04-07911 (Mar. 26, 2004) (citing the stressor of racism from fellow 

servicemembers and stating, “I am a Japanese American, and served in Korea during the Korean War. To 

me, Basic Training was an insult. . ..”). 

 
49 E.g., Name Redacted, Citation No. 02-04878 (May 22, 2002) (noting a suicide attempt due to 

“harassment from other troops who referred to him as ‘gook.’”); Name Redacted, Citation No. 10-17948 

(May 14, 2010); Name Redacted, Citation No. 04-07911 (Mar. 26, 2004). 

 
50 E.g., Name Redacted, Citation No. 10-44466 (Nov. 29, 2010); Name Redacted, Citation No. 16-45339 

(Dec. 2, 2016). 

 
51 E.g., Name Redacted, Citation No. 10-44466 (Nov. 29, 2010) (reporting the stressor of being left alone 

in an overrun Vietnam firebase without a way to confirm his identity to other American being treated like 

the enemy).  Name Redacted, Citation No. 14-35027 (Aug. 6, 2014); Name Redacted, Citation No. 16-

43098 (Nov. 9, 2016).  In a notable case, the Chinese-American veteran was detained by Military Police 

in Vietnam at the mess hall “because they were convinced that he was a ‘Vietnamese spy.’” Name 
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He was mistaken for a Vietnamese soldier or possible spy and 

continually feared being persecuted or killed.  He was repeatedly 

asked, “What’s that gook doing here?” He was unwelcome in all 

informal social settings. He alleged that he was treated with overt 

and covert hostility by enlisted soldiers and officers alike.  He feared 

being picked up and “tortured” and that he had no one to turn to for 

help.52 

Another Asian-American veteran, who was stationed at Da Nang Air Base, Vietnam, 

from July 1970 through June 1971, explained that “the commanding officers refused to allow the 

veteran to go out on missions, believing him to be a traitor and spy.”53  A number of service 

members with thick accents or familiarity with English as a second language also claimed 

discrimination based upon their communication challenges.54   

 
Redacted, Citation No. 16-43098 (Nov. 9, 2016).  Although they released him at headquarters when his 

fellow soldiers vouched for him, the veteran received no apologies. Id. 

 
52 Name Redacted, Citation No. 16-43098 (Nov. 9, 2016). 

 
53 Name Redacted, Citation No. 10-17948 (May 10, 2010).  See also Name Redacted, Citation No. 16-

45349 (Dec. 2, 2016) (noting the stressor event during Vietnam naval service that “his fellow shipmates 

believed he was an enemy spy because of his Asian ethnicity, and made threats . . . that he would be 

thrown overboard”). 

 
54 E.g., Name Redacted, Citation No. 07-24408 (Aug. 7, 2007); Name Redacted, Citation No. 18-151421 

(Nov. 19, 2018) (“The veteran stated that when he entered the service at twenty-years old that he did not 

know English, and this caused him stress and depression because he had a hard time adapting” as well as 

“feelings of having to work the worst jobs” due to “racism”). 
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A separate subcategory of race discrimination stressors involved race riots,55 which have 

also been referred to as mutinies on ships.56  Some discrimination claims related to well-

publicized incidents, such as the multi-day race riot onboard the aircraft carrier U.S.S. Kitty 

Hawk.57  Many of the riots listed as mental health stressors erupted close in time to the 

assassination of the Reverend, Dr. Martin Luther King, Jr.58 In some instances, the riots went 

 
55 E.g., Name Redacted, Citation No. 04-06629 (Mar. 12, 2004) (noting the stressor of being “involved in 

a race riot on a military base”); Name Redacted, Citation No. 04-07958 (Mar. 26, 2004) (citing the 

stressor of being present at a race riot in Korea in the early 1970s where “[h]e witnessed a crowd throw a 

person off a cliff, and that he was standing next to a friend when that friend was stabbed in the neck by a 

rioter”); Name Redacted, Citation No. 04-11347 (Apr. 30, 2004) (reporting the stressor of “racial riots 

and prejudice among his crewmates aboard ship” that resulted in multiple sailors being pushed overboard 

and not being recovered); Name Redacted, Citation No. 08-17362 (May 27, 2008) (noting the stressor of 

being “assaulted during a race riot aboard ship”); Name Redacted, Citation No. 12-38565 (Nov. 13, 2012) 

(“[T]he veteran contends that his PTSD was triggered as a result[ ] of race riots and violence while he was 

stationed at Fort Dix, New Jersey, between 1969 and 1970.”); Name Redacted, Citation No. 10-31123 

(Aug. 18, 2010); Name Redacted, Citation No. 10-30605 (Aug. 16, 2010) (reporting the stressor of 

“witnessing a fellow soldier being stabbed during race riots occurring the last week of his basic training”); 

Name Redacted, Citation No. 05-28872 (Oct. 27, 2005) (reporting “being involved in an onboard ship 

riot,” after which he “began to carry a knife with him while he slept and started to suffer anxiety, 

insomnia, and depression”).  A number of race riots occurred in military prisons. See, e.g., Name 

Redacted, Citation No. 02-06154 (June 11, 2002) (noting the stressor of witnessing “ ‘a couple guys set 

on fire’ during a race riot in a jail in Long Binh” in 1968, and further observing “20 bodies laying out in 

bags, some shot and some burned” the following morning at the jail).  

 
56 Name Redacted, Citation No. 12-36508 (Oct. 22, 2012). 

  
57 E.g., Name Redacted, Citation No. 01-06624 (Mar. 6, 2001) (“The veteran asserted that there was a 

race riot aboard the U.S.S. Kitty Hawk.”); Name Redacted, Citation No. 12-14199 (Apr. 18, 2012) 

(denying the PTSD claim, in part, based on the fact that a document showing that race riots occurred on 

the carrier while he was stationed to it nevertheless did “not indicate he was assaulted in any racially 

motivated confrontation or incident”). 

 
58 E.g., Name Redacted, Citation No. 12-10649 (Mar. 22, 2012) (noting the claimed stressor that “shortly 

after the assassination of Martin Luther King, Jr., in early April 1968, there was an outbreak of racial 

tension in the military, that gunfire broke out, and that he witnessed wounded as he ran for cover”); Name 

Redacted, Citation No. 06-10786 (Apr. 14, 2006); Name Redacted, Citation No. 05-05272 (Feb. 24, 

2005) (“The veteran reported that following the assassination of Dr. Martin Luther King, Jr., a riot ensued 

[at Fort Gordon, GA]. He elaborated that he and a [fellow soldier] were coming back from town and they 

were accosted by a group of [B]lack men who attacked and brutally beat [the friend] and forced him to 

watch the beating.”). 
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beyond beatings, to include striking with dock wrenches,59 drawing of bayonets,60 cutting with 

knives,61 shooting with firearms, 62 and hangings.63  At least one riot included kidnapping,64 and 

another involved an alleged race-based gang rape of a service member.65  In such environments, 

some racial minority veterans reported feeling so unsafe from discrimination that they stayed in 

their barracks during free time to avoid confrontation.66  In addressing race riots as a stressor, a 

case described how race riots were the kind of event that is a marker for PTSD.67  Yet not all 

cases adopted this same rationale, with many denying the stressor without corroboration of how 

the riot impacted the veteran.68  The inability to succeed in a discrimination claim related to riots 

 
59 Name Redacted, Citation No. 14-38345 (Mar. 14, 2018). 

 
60 Name Redacted, Citation No. 06-32706 (Oct. 20, 2006).  

 
61 Name Redacted, Citation No. 05-18298 (July 5, 2005) (describing the stressor of being on a ship where 

assailants stabbed sailors in their sleep when race riots broke out). 

 
62 E.g., Name Redacted, Citation No. 13-01854 (Jan. 16, 2013) (discussing the stressor of being at Camp 

Pendleton Marine Base during a race riot when fellow Marines were shot); Name Redacted, Citation No. 

10-02192 (describing being shot at during a Camp Pendleton Marine Base race riot). 

 
63 Name Redacted, Citation No. 03-36084 (Dec. 22, 2003). 

 
64 Name Redacted, Citation No. 15-27331 (June 26, 2015). 

 
65 Name Redacted, Citation No. 11-24399 (June 28, 2011) (“On April 4, 1968[,] I was in Fort George G. 

Meade, Maryland and a riot broke out. It was the evening that Martin Luther King Jr. was assassinated.  A 

lot of fellow black soldiers were very upset over the assassination . . . . understandably so, and they began 

to riot. I was sexually assaulted and badly beaten by four of my fellow soldiers.”). 

 
66 Name Redacted, Citation No. 08-00338 (Jan. 4, 2008).  

 
67 Name Redacted, Citation No.18-15419 (Mar. 14, 2018). 

 
68 See, e.g., Name Redacted, Citation No. 08-17362 (May 27, 2008) (refusing to find corroboration due to 

“generalized, unspecific descriptions of stress” from being involved in a race riot onboard ship); Name 

Redacted, Citation No. 00-21478 (Aug. 15, 2000) (finding lack of corroboration of any riot-related 

stressor despite deck logs and newspaper articles on the basis that “the excerpts merely provide general 

confirmation of racial tension aboard the [ship],” rather than “evidence . . . indicating that the veteran was 

the subject of any hostile treatment or harassment, which prompted a fear for his life”). 
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suggests that the veterans had problems corroborating the discriminatory events since these cases 

often involved physical assault which was a factor that was associated with greater odds of 

success, at least at the marginally significant level.   

Discriminatory Stressors Among Sexual Minority Veterans 

Although sexual minority veterans claimed similar stressors as victims of racial 

discrimination, such as anti-gay epithets,69 and being sent on more dangerous missions based on 

their status,70 sexual minorities also claimed unique forms of discrimination as stressor events.   

For example, one claimant reported anti-gay harassment based upon his attendance at barber 

school prior to joining the military.71  Some lesbian service members noted that they became 

pregnant or got married in an effort to conceal their sexual orientation.72  Others reported that 

they led double-lives and were in constant fear of being discovered.73  The discharge of fellow 

 
69 With regard to verbal harassment, a stark difference was the way that the comments targeted the 

victim’s behaviors, such as “not fitting in because of mannerisms or behaviors that were considered 

unusual or not gender-specific.” Name Redacted, Citation No. 10-33511 (Sept. 7, 2010).  See also Name 

Redacted, Citation No. 11-11625 (Mar. 23, 2011) (noting the claimed stressor of “being told he looks like 

a girl and being called names, teased, and laughed at”).  

 
70 Compare Name Redacted, Citation No. 03-08538 (May 6, 2003) (“[H]e was set up for an undesirable 

discharge for homosexuality.  He also noted he was sent on missions considered more dangerous, such as 

guarding a fuel and ammunitions dump outside Hue, which had been taken by the VietCong.”); with 

Name Redacted, Citation No. 10-44466 (Nov. 29, 2010) (“While in country [in Vietnam], the veteran 

began to realize that his oriental heritage was causing discriminatory reactions. At one point, his 

lieutenant assigned him to a besieged position (Kham Duc), which unnecessarily exposed him to high 

risks”). 

 
71 Name Redacted, Citation No. 11-17521 (May 6, 2011) (“In particular, he stated that his sexual 

orientation was questioned because prior to service he had attended school to become a barber.”). 

 
72 See, e.g., Name Redacted, Citation No. 06-09989 (Apr. 6, 2006) (reporting the stressor that the female 

veteran received “recurrent accusations of being a lesbian in service” and that she “became pregnant to 

avoid sexual harassment”). 

 
73 E.g., Name Redacted, Citation No. 19-190706 (Dec. 3, 2019) (explaining that the veteran failed to seek 

assistance from a chaplain or counselor when he experienced “depression, weight loss, loss of appetite, 

and insomnia” specifically because “he was worried that he would be discharged” because he was gay); 

Name Redacted, Citation No. 16-33567 (Aug. 25, 2016) (noting that the veteran attributed worsening 
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service members known to be gay or lesbian was also noted as a basis for depression or trauma.74  

In a salient example, a gay attorney in the Army JAG Corps claimed the stressor as being  

required to prosecute other gay service members while keeping his own orientation secret, which 

increased his fear of being discovered.75  In numerous cases, investigations into sexual 

orientation were claimed as stressors that resulted in chronic and continuing mental health 

disorders.76  For a subset of veterans, the humiliation of the interrogation was less traumatizing 

than the facts that gave rise to the investigation, such as cases were veterans were turned-in by 

military roommates, friends, or confidants.77   

 
symptoms of anxiety and depression “with having to hide his sexual orientation and with his decision to 

come out as homosexual to his command and family” during the time of the Don’t Ask, Don’t Tell policy 

from 1999 to 2000). 

 
74 Name Redacted, Citation No. 03-26220 (Oct. 3, 2003) (remand order) (noting “guilt he was 

experiencing about the discharge of a friend from service due to homosexuality and of the veteran’s guilt 

about his own homosexuality”). 

 
75 Name Redacted, Citation No. 13-29293 (Sept. 12, 2013) (“[H]e described a climate of anti-gay 

persecution in the Army, to include derisive stories and insults that left him stressed.  He indicated that, as 

an Army JAG, he had to investigate and prosecute crimes for what were consensual acts.  He was in a 

constant state of terror that he himself would be discovered as a gay male.”). 

 
76 See, e.g., Name Redacted, Citation No. 19-176031 (Oct. 3, 2019) (addressing the veteran’s stressor of 

being sexually assaulted and then investigated for homosexuality and subsequently discharged after the 

perpetrator reported the victim as an aggressor in order to avoid responsibility for the assault); Name 

Redacted, Citation No. 14-17842 (Apr. 21, 2014) (reporting the stressor of being interrogated for hours 

regarding sexual orientation “like [he] had something wrong,” “labeled as a homosexual and sexual 

deviant,” and “being forced into signing discharge papers stating that he engaged in homosexual 

activities”). 

 
77 E.g., Name Redacted, Citation No. 08-27269 (Aug. 13, 2008) (claiming trauma from being interrogated 

after his roommate walked in on him having sexual relations with a civilian man); Name Redacted, 

Citation No. 16-37173 (Sept. 22, 2016) (noting the stressor of being threatened with a court-martial by his 

commander for fraud in not disclosing homosexuality after the veteran was reported by “fellow soldiers 

[who] saw him with his boyfriend when his unit was shipping off to Desert Storm”). 
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Yet another familiar fact pattern involved allegations of homosexuality in retaliation for 

refusing sexual advances by heterosexual perpetrators.78  Sometimes, the stressor occurred after 

the investigation, such as the case where the base Staff Judge Advocate, a colonel, required 

sexual intercourse in exchange for giving the veteran an Honorable Discharge due to a finding of 

homosexuality.79  To other service members, the homosexuality discharge was listed as the 

stressor.80  In at least one case, the veteran claimed that the stressor was the Navy’s act of 

notifying his parents through a letter that he had been discharged for homosexuality, which 

resulted in his father disowning the veteran.81  A number of self-identified heterosexual veterans 

reported the stressor that they had been falsely accused of being homosexual and suffered a 

humiliating inquiry.82 There was no major difference in the chances of obtaining service- 

connection for mental health disorders between veterans who self-identified as being gay and 

those who self-identified as being heterosexual when it came to allegations of homosexuality. 

 
78 E.g., Name Redacted, Citation No. 09-45339 (Nov. 30, 2009) (“[T]he veteran asserts that while she was 

being investigated for homosexual activities at Fort Hood, she was forced to have sex with multiple male 

soldiers ‘to prove [she] wasn’t gay’”); Name Redacted, Citation No. 12-18127 (May 22, 2012) (reporting 

the stressor of a male airman who “gathered and used evidence of her sexual orientation against” the 

veteran after “she refused to have sex with him”). 

 
79 Name Redacted, Citation No. 09-25873 (Jul. 10, 2009) (“[S]he was forced to have two sexual 

encounters with a base colonel in exchange for an honorable discharge.”).  

 
80 See, e.g., Name Redacted, Citation No. 12-36487 (Oct. 22, 2012) (noting the trauma of having to fight 

to get an honorable characterization after being forced to leave the service due to homosexuality, 

accompanying “ostracis[m] by military authorities and peers,” and the word “homosexual” emblazoned in 

“big red letters” on her military discharge certificate); Name Redacted, Citation No. 14-25806 (June 6, 

2014) (obtaining service-connection for major depression based upon receiving an Other Than Honorable 

discharge due to homosexual conduct, being unable to obtain a job as a result, and “being ‘treated as a 

criminal/pariah’ because of the discharge” for years after separation). 

 
81 Name Redacted, Citation No. 10-46476 (Dec. 13, 2010). 

 
82 See, e.g., Name Redacted, Citation No. 07-04124 (Feb. 8, 2007) (finding service-connection for MDD 

based on “false charges of homosexuality brought against him that resulted in his discharge from 

service”). 
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Claimed stressors also had similarities across sexual and racial minorities.  In both 

instances, veterans claimed that were discriminated against because they had a friend or 

interacted with someone who had a sexual83 or racial84 minority status.  In a variation of this, a 

mixed-race sailor claimed the stressor that he faced additional trouble because he was the “go-

between” for sailors of different races during times of racial-tension and was unable to pick a 

side as the tension increased.85  Yet another variation was discriminatory assault by White 

soldiers for following orders of a Black enlisted soldier.86  Also, service members reported being 

sexually assaulted as a form of sexual minority discrimination or as a form of racial 

 
83 See, e.g., Name Redacted, Citation No. 07-23802 (Aug. 1, 2007) (“[I]t was very possible that the 

veteran’s depression started around the time of his discharge from the service, after he was harassed by 

his supervisors for his friendship with another sailor, who was allegedly gay.”). 

 
84 See, e.g., Name Redacted, Citation No. 07-36638 (Nov. 21, 2007) (“She . . . states that she was 

subjected to racial slurs . . . because one of her friends was [B]lack.”); Name Redacted, Citation No. 11-

19942 (May 23, 2011) (“[T]he veteran has alleged a stressor involving personal assault by fellow U.S. 

soldiers and subsequent harassment by those fellow soldiers related to his being perceived as befriending 

or otherwise showing kindness to an African American soldier” in the early-to-mid 1950s); Name 

Redacted, Citation No. 05-01360 (Jan. 18, 2005) (reporting that, in the vicinity of Camp Casey, Korea, in 

the 1970s the veteran “was subject to discrimination because he socialized with [B]lack soldiers”); Name 

Redacted, Citation No. 01-11883 (Apr. 24, 2001) (reporting the stressor of an early 1970s “assault . . . by 

three individuals of his own race who beat him with an entrenching tool in the barracks on Okinawa . . . 

when the veteran befriended an individual of another race”). 

 
85 Name Redacted, Citation No. 14-27971 (June 19, 2014).  For another case involving discrimination 

against a biracial veteran, see Name Redacted, Citation No. 16-34929 (Sept. 7, 2016). 

 
86 Name Redacted, Citation No. 15-00263 (Jan. 6, 2015); Name Redacted, Citation No. 03-01681 (Jan. 

29, 2003). 
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discrimination.87  In both instances, during discriminatory attacks, male victims were sometimes 

sodomized with objects, such as a broom handle,88 a tree branch,89 or axle grease.90 

Interestingly, some instances of discrimination claimed as stressors were caused by non-

military perpetrators.  This included a Black soldier who was shot at by hunters while training in 

the woods during military exercises.91  In another incident, the Black service member claimed 

trauma from witnessing the racial assault of her 2 year-old son at a penny arcade.92 Other cases 

involved race-based beatings by host-nation police while the veteran was on liberty in a port 

city,93 or beatings by civilian police in the United States.94 

Discriminatory Stressors in the Combat Zone 

In both minority populations, veterans who were deployed to combat zones also reported 

a unique form of stressor in which discrimination caused them to fear that they were in greater 

 
87 See, e.g., Name Redacted, Citation No. 09-00659 (Jan. 7, 2009); Name Redacted, Citation No. 15-

34577 (Aug. 13, 2015); Name Redacted, Citation No. 14-46538 (Oct. 21, 2014); Name Redacted, Citation 

No. 11-13261 (Apr. 4, 2011);  Name Redacted, Citation No. 06-38068 (Dec. 7, 2006); Name Redacted, 

Citation No. 00-04542 (Feb. 22, 2000). 

 
88 Name Redacted, Citation No. 08-02269 (Jan. 22, 2008). 

 
89 Name Redacted, Citation No. 05-33660 (Dec. 13, 2005). 

 
90 Name Redacted, Citation No. 11-28201 (Jul. 28, 2011). 

 
91 Name Redacted, Citation No. 15-01690 (Jan. 13, 2015). 

 
92 Name Redacted, Citation No. 14-41220 (Sept. 16, 2014). 

 
93 Name Redacted, Citation No. 04-01493 (Jan. 15, 2004) (“He reported an event which occurred in 

Madagascar in April 1973 when he was severely beaten by Portuguese locals and the police due to his 

race.”). 

 
94 Name Redacted, Citation No. 02-08592 (Jul. 29, 2002). 
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danger of a friendly-fire incident,95 such as a fragging with grenades,96 or greater danger of harm 

from the enemy, such as being sent on a patrol without peer support.97  One decision cited a 

veteran’s claimed stressor as “fear that he would be killed or left behind in Vietnam . . .” due to 

his race.98  Victims of discrimination in combat environments called this “fighting two wars.”99  

In one such instance, a Black veteran claimed the stressor that he was in a unit where the White 

commander assembled a unit made up exclusively of Blacks who were sent on dangerous 

missions.100  In another instance, as “the only [B]lack soldier in his unit” in Iraq, the veteran 

claimed his mental health conditions were attributable, in part, to the fact that “his orders were 

ignored.”101 One Black combat veteran observed how he was “more traumatized by ongoing 

racial harassment than combat stressors.”102  Other related stressor events included having 

 
95 Name Redacted, Citation No. 13-02375 (Jan. 22, 2013) (reporting fear of friendly fire due to racism). 

 
96 E.g., Name Redacted, Citation No. 98-22706 (July 27, 1998) (describing race riots involving soldiers in 

Vietnam rolling grenades under sleeping hooches at night); Name Redacted, Citation No. 06-11608 (Apr. 

21, 2006). 

 
97 Name Redacted, Citation No. 10-04384 (Jan. 28, 2010); Name Redacted, Citation No. 02-08066 (Jul. 

18, 2002) (forced to go to the field due to racism).  Veterans claimed discrimination related stressors that 

left them feeling “isolated,” “unsupported,” and “alone.”  Name Redacted, Citation No. 04-11021 (Apr. 

27, 2004); Name Redacted, Citation No. 16-24230 (June 16, 2016); Name Redacted, Citation No. 12-

23678 (Ju1. 9, 2012). 

 
98 Citation No. 16-25292 (June 23, 2016). 

 
99 Name Redacted, Citation No. 16-25292 (June 23, 2016) (“[T]he veteran reported that he felt like he 

was ‘fighting two wars’ as he was in a racial war with other people.”).  See also Name Redacted, Citation 

No. 05-17699 (June 29, 2005) (noting the “war within the war”). 

 
100 Name Redacted, Citation No. 10-04384 (Jan. 28, 2010). 

 
101 Name Redacted, Citation No. 15-53544 (Dec. 23, 2015).  

 
102 Name Redacted, Citation No. 12-36218 (Oct. 18, 2012). 
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weapons103 or ammunition104 confiscated during times of racial tension, which made the veteran 

feel vulnerable to enemy attack without a means of self-defense. Conversely, this included 

situations where White commanders armed other White soldiers but not minority soldiers in 

attempts to de-escalate riots, sit-ins, Afro-centric support groups, or other protest events.105  

Some veterans also indicated the traumatic event was being deployed to combat due to racist 

motives, such as the soldier who was “sent to Vietnam with only three months of service left” as 

a result of his role in “breaking up a [KKK] meeting.”106  The successful claims anecdotally 

addressed above corroborated the marginally relevant finding that combat increased the odds of 

success on a discrimination-related claim. 

Discriminatory Stressors Related to Access to Weapons 

Ready access to weapons in the military setting also gave rise to unique patterns of 

discriminatory threats, such as the White soldier who marked a bullet in black and shot the Black 

veteran so as to graze the victim’s body.107  Other minority veterans had weapons pointed at 

them,108 or were shot at.109  Other weapons of war that appeared in cases included minority 

 
103 Name Redacted, Citation No. 0927184 (Jul. 21, 2009). 

 
104 Name Redacted, Citation No. 08-25400 (Jul. 20, 2008); Name Redacted, Citation No. 16-22397 (June 

3, 2016). 

 
105 Name Redacted, Citation No. 13-09260 (Mar. 19, 2013). 

 
106 Name Redacted, Citation No. 15-48493 (Nov. 18, 2015).  

 
107 Name Redacted, Citation No. 17-46296 (Oct. 17, 2017). See also Name Redacted, Citation No. 12-

05303 (Feb. 13, 2012). 

 
108 Name Redacted, Citation No. 06-00696 (Jan. 9, 2006); Name Redacted, Citation No. 10-00691 (Jan. 6. 

2010). 

 
109 Name Redacted, Citation No. 12-05303 (Feb. 13, 2012). 
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victims being pushed into the propellers of planes on racial grounds,110 being shocked with a 

field phone,111 and being tasered in the buttocks and testicles.112  It was not uncommon for 

perpetrators to remind minority victims how easy it would be to “get rid of” them in these 

military contexts and settings.113  These events, which involved harmful objects was consistent 

with the finding that physical assault marginally improved odds of success on discrimination 

claims.  In these cases, even without physical contact, the reference to objects used by a 

perpetrator was more likely to be associated with the threat of death or serious injury implicated 

by Criterion A. 

In some cases, veterans based their claims primarily on institutional oppression, such as 

the military’s policy of segregation,114 the “systematic bigotry [leading to] constant racial 

discrimination,”115 the embrace of Jim Crow racial oppression,116 and the policy against 

 
110 Name Redacted, Citation No. 03-05796 (Mar. 27, 2003). 

 
111 Name Redacted, Citation No. 14-32510 (Jul. 21, 2014). 

 
112 Name Redacted, Citation No. 05-09366 (Mar. 29, 2015). 

 
113 Name Redacted, Citation No. 11-24399 (June 28, 2011). 

 
114 See, e.g., Name Redacted, Citation No. 07-05801 (Feb. 28, 2007) (all-Black unit in the 1940s); Name 

Redacted, Citation No. 15-27836 (June 29, 2015) (noting particularly the rise in racism following the 

forced integration of the Marine Corps); Name Redacted, Citation No. 07-09522 (Apr. 2, 2007); Name 

Redacted, Citation No. 05-12923 (May 12, 2005). 

 
115 Name Redacted, Citation No. 10-32548 (Aug. 30, 2010). 

 
116 Name Redacted, Citation No. 05-26143 (Sept. 23, 2005) (“[T]he veteran stated that he believed he 

suffered from PTSD from being a [B]lack man stationed in the South in the early 1960s.  He stated he did 

not leave base for several months, on concerns about racism.”); Name Redacted, Citation No. 16-25523 

(June 27, 2016) (“As a [B]lack man in the 1960s, racial tensions were as high in the military as they were 

in civilian life.”). 
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homosexual conduct.117  To this end, in a case addressing racial trauma during WWII, the BVA 

observed: 

It was stated that a great majority of the Veteran’s stressful events 

occurred from fighting the “war within the war.”  Times were 

different, military services were segregated, [B]lack soldiers were 

discriminated against despite their obvious abilities, and they were 

bombarded with racism and racial slurs.118 

In at least one case, the veteran claimed that the racism was so bad in the rear echelon 

that he volunteered to go to the front lines in Vietnam just to escape the discrimination.119  Yet, 

the vast majority of stressor claims involved specific discriminatory events in addition to the 

climate created by policies.   

Assessment of Discriminatory Trauma 

As noted above, veterans claimed many types of mental health disorders as a result of 

suffering traumatic discrimination, including bipolar disorder, schizophrenia, and major 

depressive disorder.  While many veterans listed PTSD in addition to other conditions, some 

veterans never claimed PTSD as a result of discriminatory treatment.120  In all cases not 

involving PTSD claims, adjudicators applied a standard of proof that required less scrutiny over 

 
117 See, e.g., Name Redacted, Citation No. 09-42480 (Nov. 6, 2009) (“[T]he veteran claims that she was 

unfairly discharged from the military and views her discharge proceedings from the Army as a form of 

sexual harassment.”). 

 
118 Name Redacted, Citation No. 05-17699 (June 29, 2005). 

 
119 Name Redacted, Citation No. 18-119553 (Jul. 19, 2018). 

 
120 See, e.g., Name Redacted, Citation No. 16-33567 (Aug. 25, 2016) (addressing the impact of the 

anxiety induced by the “Don’t Ask, Don’t Tell” policy in producing bipolar disorder with moderate to 

severe anxious distress, and granting service-connection in large part on the “perceived lack of support” 

of the Navy and his daily fear of being discovered as he tried to come to terms with his sexual 

orientation). 
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the occurrence of the traumatic event.  Conversely, veterans who claimed PTSD as a result of 

traumatic discrimination received different consideration under VA’s regulatory standard for 

personal assault, which requires that the veteran establish the existence of a traumatic stressor 

event by a preponderance of the evidence.  For all veterans who met this threshold for 

corroboration of the discriminatory stressor event, they advance to the next inquiry of whether 

the stressor was sufficient to meet the DSM criteria for a Criterion A traumatic event.  The 

following section relates anecdotal evidence from individual cases regarding the question of 

adequate corroboration for discriminatory trauma. 

Corroboration of the Discriminatory Trauma Stressor Event 

While a “[v]eteran is competent to testify to any in-service harassment he [or she] 

experienced,” and BVA judges may rely upon the consistency and coherence of accounts of 

discrimination to establish the credibility of the account,121 all traumatic events not involving 

combat trauma must be proved by sufficient independent corroborating evidence.  Many 

opinions confirm, “[W]hen the claimed stressor is not related to combat, the veteran’s lay 

testimony, by itself, will not be enough to establish the occurrence of the alleged stressor.”122  In 

cases where veterans served in combat, they are eligible for a presumption of service-connection 

if they assert that they experienced “fear of hostile military or terrorist activity” (75 Fed. Reg. 

39,843 (2010)).  Consistent with the holdings of the highest reviewing courts, however, even the 

most “nefarious, or even criminal, acts of one service member directed toward another service 

 
121 Name Redacted, Citation No. 11-32928 (Sept. 7, 2011) (addressing a claim of anti-gay harassment 

during basic training and citing the general rule in Grottveit v. Brown (1993, p. 93)).  

 
122 Name Redacted, Citation No. 05-22837 (Aug. 19, 2005).  This coincides with the Court of Appeals for 

Veterans Claims’ ruling that “a medical opinion premised upon an unsubstantiated account is of no 

probative value and does not serve to verify the occurrences described” (Swann v. Brown, 1993, p. 233). 
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member” are precluded by the definition (Acevedo v. Shinseki, 2012, p. 291).  Under these rules, 

the African-American soldier who was threatened with a lynching from fellow soldiers lived in 

fear that he might be killed, this terror failed to meet the standard for “hostile threats from an 

enemy force” and the veteran was forced to provide adequate corroboration of the stressor event 

beyond his own account of what occurred.123  

Corroboration of a stressor event in discriminatory trauma cases is an evidentiary 

question of fact for VA adjudicators, rather than a medical question.124  Discriminatory trauma 

qualifies for consideration as personal assault under 38 C.F.R. § 3.304(f), which relates to all 

harm inflicted by “human design that threatens or inflicts harm,” regardless of the perpetrator’s 

status (Patton v. West, 1999, p. 278).  In these instances, the VA expects that it will be harder to 

find evidence from reports in medical records due to fear of retaliation for reporting and other 

sorts of stigma.  For instance, in a racial trauma case where a Navy sailor reported that he “was 

threatened in boot camp by [W]hite servicemen who taunted him with KKK innuendos” and had 

been written up on allegations of stealing and going absent without leave, “[t]he Board 

recognize[d] that the present case falls within the category of situations, to include allegations of 

racism and racial harassment, in which it is not unusual for there to be an absence of service 

records documenting the events of which the veteran complains.”125   

 
123 Id. 

 
124 Name Redacted, Citation No. 06-12927 (May 4, 2006) (“The question of whether the veteran was 

exposed to a [PTSD] stressor in service is a factual one, and VA adjudicators are not bound to accept 

uncorroborated accounts of stressors or medical opinions  based on such accounts”) (citing Wilson v. 

Derwinski (1992)). 

 
125 Name Redacted, Citation No. 08-10422 (Mar. 28, 2008). 
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The BVA opinions describe requisite independent corroboration as “underlying facts,” 

such as “the names of individuals involved, the dates, and the places where the claimed events 

occurred.”126  This includes “a statement from a fellow service member . . .; a contemporaneous 

entry from the veteran’s journal or diary; a contemporaneous letter home; a picture of either him 

. . . or the events that he claimed to have witnessed.”127  The courts have described these as 

“modest”128 forms of corroboration and a relatively “low bar”129 to meet, especially because VA 

regulations permit adjudicators to rely upon evidence outside of the medical record which can 

serve as alternative forms of proof or “markers.”  A non-exhaustive list of markers noted in 

regulatory and administrative provisions is depicted in Table 2,  above, which includes factors 

such as perceptible declines in performance, requests for transfer to different duty stations, and 

records of STDs or pregnancy for cases involving sexual assault. 

For example, applying these standards, the BVA found adequate corroboration of the 

statements of a veteran who alleged ant-gay harassment from a drill instructor at a specific base 

prior to his deployment to Vietnam in the “service records that show a transfer . . . overseas.”130  

While BVA judges generally applied these standards in the cases identified by the study, 

 
126 Name Redacted, Citation No. 99-19055 (Jul. 13, 1999) (involving a stressor of “experiencing racism in 

Vietnam” and “bad experiences because of his race”). 

 
127 Name Redacted, Citation No. 17-44884 (Oct. 10, 2017). See also Name Redacted, Citation No. 04-

07911 (Mar. 26, 2004) (noting the expectation for corroboration of a racism stressor “contemporaneous 

letters from family members or statements from service comrades”). 

 
128 Name Redacted, Citation No. 17-44884 (Oct. 10, 2017). 

 
129 Name Redacted, Citation No. 12-32005 (Sept. 17, 2012). 

 
130 Name Redacted, Citation No. 11-32928 (Sept. 7, 2011) (“His recollection of the time and place of the 

harassment is supported by his service records that show a transfer from Dow Air Force Base to overseas 

service in December 1966.”). 
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traumatic discrimination cases raised a number of questions that were not clearly or easily 

addressed through the standard guidance for events causing PTSD. 

Even though the VA has a duty to assist veterans in developing supporting evidence, the 

courts have found that this task “is not a one-way street” (Wood v. Derwinski, 1991, p. 193).  

This general rule is applied in equal force to discriminatory trauma cases.  For example, a 

Chinese-American veteran who claimed discriminatory trauma while serving in Vietnam 

appealed to the BVA’s common sense to no avail.131  Observing that the veteran’s representative 

“contends that every Vietnam veteran knows about the prejudicial attitudes towards Asians that 

were present in the Armed Forces during that time,” the Board refused to “take judicial notice” 

of “unidentified” “standard historic sources” and adhered to the regulatory requirement to prove 

“independent verification of stressors not related to combat.”132  In a sexual-orientation 

discrimination case, a BVA judge similarly ruled that the veteran’s claim that she became 

pregnant in order to avoid “recurrent accusations of being a lesbian in service” were “incapable 

of verification” as the only evidence of the veteran’s motivation for the pregnancy was from her 

self-report years after the fact.133   

In discriminatory trauma cases, perhaps the most common reason for denial of an appeal 

is absence of sufficient detail in the veteran’s account to corroborate the stressor event, even 

under the more lenient evidentiary standards.  In a case where a Marine Corps veteran alleged 

that the racial and ethnic prejudice he suffered from a Drill Instructor at Paris Island amounted to 

“torture[ ] every day,” the BVA judge highlighted why “fe[eling] inferior due to language and 

 
131 Name Redacted, Citation No. 03-22677 (Sept. 4, 2003). 

 
132 Id. 

 
133 Name Redacted, Citation No. 06-09989 (Apr. 6, 2006). 
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cultural problems” was insufficient evidence of a stressor event: “[H]e has not cited specific 

stressful events (actual or apprehended physical assault, verbal abuse, ridicule, hazardous 

environment, etc.) that can be corroborated.”134  The Board further confirmed that a verified 

stressor cannot simply be a “general hostile environment” against a specific racial or ethnic 

minority group.135  In another case addressing general descriptions of racism, the BVA rejected 

the veteran’s stressor statements in holding that “[p]ersonality conflicts with superiors and being 

the victim of racism are not recognized stressors for granting service connection for [PTSD].”136  

Veterans in this study were more likely to establish corroboration when they provided detailed 

accounts of the mechanism by which they were injured at the psychic level rather than speaking 

in the abstract.  These anecdotal accounts are consistent with the finding that PTSD claims in 

discrimination cases result in decreased odds of success on appeal.   

The precise quality and quantity of independent corroboration appears to be nuanced and 

this study reveals a number of additional evidentiary standards for satisfying the requirement.  

Despite a prohibition on general descriptions of stressors, the BVA has nevertheless clarified that 

it is not necessary to prove every detail of a traumatic event for adequate corroboration 

(Pentecost v. Principi, 2002, p. 128).  For instance, while a veteran’s generalized statement that 

he suffered racist oppression would not qualify as a stressor, a “buddy statement” from a member 

 
134 Id. 

 
135 Id. 

 
136 Name Redacted, Citation No. 92-10224 (Apr. 29, 1992).  An important distinction must be made.  

Veterans may also be denied service-connection because the type of discrimination alleged was not found 

to meet the diagnostic criterion for trauma.  These concerns are addressed in the next section.  This case 

underscores the need for specific acts to be explained in detail even to progress to the stage where the 

nature of the disorder is considered.  This denial was based upon the abstract nature of the trauma 

described. 
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of the veteran’s unit describing a general atmosphere of racism within the unit could serve as 

corroboration for the veteran’s more specific allegation.  This was the case where a witness 

attested in writing to “a racially charged atmosphere” in existence at the place and time where 

the veteran alleged specific acts of racial discrimination.137 

Some veterans identified by the study questioned the VA’s evidentiary standards for 

corroboration when applied to discrimination cases, such as the Asian-American Vietnam 

veteran who felt afraid to document his allegations of discrimination with commanders because 

they were participating in the discriminatory conduct.138  Professing the inability to recall the 

names of his perpetrators and the specific dates of events occurring in Vietnam thirty years prior, 

“the veteran . . . indicated that the rules and regulations used by the VA did not fit his case and, 

as such, was not adjudicating his claim in a fair manner.”139  Yet, the BVA refused the invitation 

to further liberalize existing standards in his case. 

In some instances, the BVA relied upon its own uncommon and unpublished set of 

discriminatory trauma markers.  One such marker is whether enough evidence has been 

presented about the discriminatory injury to infer that an incident of the nature alleged 

commonly occurred under the same circumstances.  For example, in a case involving the claim 

that the Black veteran walked in on senior officers holding a KKK meeting and after reporting 

the concerns was sent to combat in Vietnam as retaliation, the BVA explained, “The Board is 

prepared to accept that—even though there is insufficient [evidence] to demonstrate some of the 

Veteran’s more extraordinary claims—it is fairly credible that the Veteran would have incurred 

 
137 Name Redacted, Citation No. 08-10422 (Mar. 28, 2008).  

 
138 Name Redacted, Citation No. 10-17948 (May 14, 2010). 
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at least some incidents of racism during the 1960s; and that these incidents may have even 

devolved into acts of physical violence.”140  Sadly, however, this claim was still ultimately 

denied on the basis that the veteran could not prove the existence of a current mental health 

disability. 

Historical publications and newspaper articles have likewise served as markers for racial 

abuse.  However, there must be enough specificity in the publication to encompass the veteran’s 

individual circumstances.141  In a notable case, the veteran supplied an article published in the 

Air University Review, which “described a history of institutional racism in the military and 

personal racism between military members.”142  This article was offered as corroboration for the 

veteran’s claimed stressor of “institutional and personal racism” while serving in the Marine 

Corps when stationed in Okinawa in the early 1970s, to include interracial fights involving death, 

improvised weapons, and bricks being thrown at him by White soldiers.143  To the BVA, the 

article still lacked sufficient specificity: “The article did not reference any particular events or the 

general atmosphere of military race relations in Okinawa, Japan, including during the time the 

veteran was stationed there.”144  Evident in the title of the article, “Black-White Relations in the 

U.S. Military 1940-1972” (Osur, 1981), the content was overly broad in its coverage.145  

 
140 Name Redacted, Citation No. 17-4484 (Oct. 10, 2017). 

 
141 Name Redacted, Citation No. 04-07911 (Mar. 26, 2004) (rejecting magazine articles as corroboration 

for the stressor of discrimination against an Asian soldier during the Korean War due to his Japanese 

ancestry because “there is no way to relate the incident to the veteran,” including any statements of the 

veteran describing that he had personal knowledge of the events described in the articles). 

 
142 Name Redacted, Citation No. 17-06402 (Mar. 2, 2017). 
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Numerous cases cited to Cohen v. Brown, which held that “[a]necdotal incidents, although they 

may be true, are not researchable.  In order to be researched, incidents must be reported and 

documented” (1997, p. 134). 

With sufficiently detailed publications, the BVA corroborated a veteran’s stressor of 

experiencing racial discrimination while stationed at Camp Pendleton Marine Corps Base in the 

1970s, including a time when he was aware that the KKK had been holding meetings on the 

Base.146  Here, the veteran shared the stressor of being punched in the face by a sergeant after the 

sergeant could not locate any White Marines to do fire watch and being told, “This nigger will 

do,” reporting the assault to the command to no avail, having his company commander 

“promote[ ] racism in his unit by not promoting any [B]lack Marines and using racial slurs when 

talking to [B]lack Marines,” and “fe[eling] threatened, scared, and very intimidated by the fact 

that the KKK was around and that the Marine Corps would not and did not care to protect him 

from the harassment that the [W]hite Marine Klansmen were inflicting on [B]lack Marines.”147  

As corroboration for this racism-related stressor, the veteran offered excerpts from Westheider’s 

(2008) book, The African American experience in Vietnam: Brothers in arms.  The Board 

recognized the following facts as reported by the author: 

In December 1976, the Marine Corps admitted a Klan presence at Camp Pendleton, 

California, and in June 1979, the Pentagon warned of a dramatic increase in Ku 

Klux Klan activity among off-duty service personnel . . .. Throughout the 

surrounding area of Camp Pendleton, the Klan put up and passed out its “White 

Man Awake” posters and leaflets.  The[y] burned a Black officer’s car, openly wore 

 
146 Name Redacted, Citation No. 15-27650 (June 29, 2015). 
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KKK insignia, threatened Black marines and openly called for recruits to come to 

KKK meetings.148 

The decision further cited facts about minority service members who were killed or 

injured as a result of hate crimes committed by the KKK at Camp Pendleton in the 1970s.  

Despite the Board’s recognition that “there was no specific evidence in the claim file that the 

veteran was the victim of racial discrimination during his military service,” the Board found 

sufficient corroboration based on the detailed history reported in Westheider’s book:  “The fact 

that the veteran was assigned and stationed with a unit that was present while such an event 

occurred strongly suggests that he was, in fact, exposed to the stressor event. Under the 

circumstances the Board resolves all reasonable doubt in the veteran’s favor and finds that his 

stressor pertaining to being a victim of racial discrimination during his military service at Camp 

Pendleton in the 1970s is corroborated.”149  

Beyond corroboration through detailed historical and scholarly publications accounting 

military discrimination, in at least one case involving a claim of discriminatory trauma against an 

Asian-American sailor during the Vietnam war, the Board found that certain facts presented by 

the veteran about his life after service corroborated his claim that he was discriminated against 

and threatened that he would be thrown overboard because fellow sailors believed he was a spy 

for the VietCong due to his Asian ancestry.150  Specifically, the veteran offered into evidence his 

Certificate of Naturalization in which he had changed his name and further testified that the 

 
148 Id. 

 
149 Id. 

 
150 Name Redacted, Citation No. 16-45339 (Dec. 2, 2016). 

 



                                                                                                                                          161 

 

reason for changing his name was to make it “sound more ‘American.’”151  The Board 

specifically found that “the veteran’s post-service name change, and his reasoning for changing 

his name, adds additional circumstantial evidence which corroborates the veteran’s reports of in-

service physical assaults and harassments.”152  The same judge also relied upon the veteran’s 

“transfer to another ship” and medical records referencing the veteran’s problems vomiting to 

constitute “circumstantial evidence of behavioral change during the veteran’s active duty 

service,” which corroborated the veteran’s claims that he was transferred to get away from the 

sailors who threatened him and he was binge drinking at the time based on his anxious state.153 

Medical Severity of the Discriminatory Event 

Unlike the question of corroboration of the stressor event, the question of causation of a 

mental health disorder is a forensic question reserved to mental health professionals.154  Even if 

the veteran can meet the quantum of evidence required to prove that the traumatic discrimination 

actually occurred, the next more pivotal inquiry requires the veteran to demonstrate that the 

event was of sufficient magnitude to cause mental health injury.  VA mental health evaluators 

are required to conduct PTSD examinations in accordance with the DSM diagnostic criteria, 

which require that the traumatic event that caused PTSD must be sufficiently traumatic under 

Criterion A.  The nature of this examination is forensic and technically guided by professional 

standards related to independent psychiatric examinations (Young, 2015). 
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154 Name Redacted, Citation No. 06-12927 (May 4, 2016) (“[W]hether stressors that occurred were of 

sufficient gravity to cause or to support a diagnosis of PTSD is a question of fact for medical 

professionals.”). 
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Although VA standards specifically list “harassment” as an example of personal assault for 

PTSD stressor corroboration,155 in this study, allegations of verbal harassment, alone, normally 

resulted in denial of service connection due to the stressor not meeting the diagnostic criteria for 

PTSD.   For instance, even though the medical examiner found that the veteran’s account of “racial 

issues in the military” amounted to a continuing chain of “micro insults and macro insults” in 

accordance with American Psychological Association standards, the provider concluded that 

“insults are not necessarily the stuff of trauma. The examiner noted that he had no way of firmly 

establishing a nexus between the Veterans [condition] and the military without resorting to 

speculation, if not divination.”156  Another veteran’s claim involving verbal harassment was denied 

because “the allegation of racial discrimination on its face fails to satisfy the stressor criteria under 

the DSM . . ..”157 When another veteran claimed the stressor of being racially harassed for 

befriending a Black soldier in the early 1950s, the BVA found sufficient corroboration for the 

personal assault stressor “in light of the era in which the veteran served and the recorded prejudice 

and animus that was present at the time,” yet, the Board found absence of a Criterion A PTSD 

stressor on the basis that the veteran’s “response involved surprise and a sense of being 

wronged.”158  These cases reflected incongruence between the VA’s PTSD stressor standards and 

the DSM’s trauma standard for diagnosis of PTSD.  These opinions support the finding that claims 

 
155 Name Redacted, Citation No. 10-33511 (Sept. 7, 2010) (citing Bradford v. Nicholson (2006)). 

 
156 Id. Although this veteran was denied service-connection for PTSD for lack of a sufficient stressor, he 

was approved for service connection for the acquired psychiatric disorder of depressive disorder not 

otherwise specified, on the basis that the examiner still expressed that “the possibility exists of a 

connection, but supportive data are not in evidence.” Id. 

 
157 Name Redacted, Citation No. 12-34237 (Oct. 2, 2012) (rejecting the “conclusory” assertion that the 

veteran lived in fear based on slurs from peers and superiors). 

 
158 Name Redacted, Citation No. 11-19942 (May 23, 2011).  
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of physical assault at least marginally increase the odds of success on appeal in discrimination 

claims. 

Claimants who alleged that harassment put them in fear of physical harm or death were 

more likely to obtain service-connection for PTSD.159  For instance, a veteran who was harassed 

for being gay succeeded in establishing a sufficient PTSD stressor of being “in fear for his life 

during service due to his sexual orientation.”160  This stressor was successfully corroborated by 

evidence of nonphysical “threatening behavior” in the form of being  “awakened in the middle of 

the night to be harassed and . . . forced to run to the command center,” having a guard stationed 

to watch the veteran after peers turned him in to the commander on suspicion of homosexuality, 

and after the commander wrote a statement urging the veteran’s prosecution for fraud in not 

disclosing his sexual orientation at the time of enlistment.161  Here, VA mental health examiners 

“stated that the veteran was . . . abused as punishment for being homosexual” and that “the 

veteran has PTSD due to harsh and unjust treatment in service,” which caused him to “constantly 

relive trauma related to . . . fear of persecution.”162 

Notably, some veterans were service-connected for PTSD even when they did not claim 

life-threats, and even when a VA examiner opined that the traumatic stressor criterion was not 

satisfied.  Such veterans succeeded when at least one mental health provider diagnosed PTSD on 

 
159 These claims also assisted in establishing other mental health conditions, such as bipolar disorder with 

anxiety.  Name Redacted, Citation No. 16-33567 (Aug. 25, 2016) (claiming that fear of being outed as a 

sexual minority in the time of DADT resulted in “daily fear for . . . safety and security due to the immense 

intolerance homosexuals faced in the military at that time”). 

 
160 Name Redacted, Citation No. 16-3713 (Sept. 22, 2016). 
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the same facts.  In a notable case, a veteran who had been relieved of her duties as a military 

police officer, forced to work demeaning jobs, subjected to sexual comments about lesbians, 

surveilled by undercover agents who parked in front of her apartment, and was ultimately 

compelled to admit homosexuality in exchange for an honorable discharge had enough traumatic 

stressors to qualify for a PTSD diagnosis even though she lacked traditional evidence of 

trauma.163  Another veteran claimed PTSD as a result of being falsely accused of homosexuality 

for living with another service member known to be gay and then having the Navy inform his 

parents by letter that he had been discharged on the basis of homosexuality.164  Despite the fact 

that a VA examiner noted that such an event did not meet the threshold for Criterion A, the BVA 

gave greater weight to the veteran’s treating psychiatrist, who diagnosed PTSD and periodic 

depression based on recurrent memories of the incidents, being on guard, mistrustful, anxious, 

and tense throughout the extended period of treatment.165 

Predisposition to PTSD from Military Racial Discrimination 

Many racially discriminatory events were not deemed sufficient, standing alone, to meet 

the threshold for traumatic stressors under Criterion A, consistent with the finding of lower odds 

of success when PTSD is claimed on appeal.  As a possible exception, the BVA has favorably 

considered discriminatory events in the military as triggering a predisposition for Criterion A 

trauma based on past traumatic exposure.  For instance, the BVA noted how the examiner: 

 
163 Name Redacted, Citation No. 12-36487 (Oct. 22, 2012) (also considering the impact of the words 

“overt homosexual” stamped on the veteran’s DD Form 214, which caused her to forego many jobs that 

required submission of military discharge certificates). 
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referenced medical literature suggesting that African-Americans presented higher 

rates of PTSD due to multiple stressors including bicultural identity, institutional 

racism, and residual stress from trauma . . ..  The examiner found that the veteran 

was at higher risk to develop PTSD symptoms in response to stressful life events 

posed by his military involvement and that the social isolation and racism he 

experienced in service were likely factors in developing PTSD.166 

 Although the final outcome of the case is unknown, the BVA determined that this 

medical opinion was sufficient to warrant a remand of the case because the new evidence 

demonstrated a “reasonable probability of substantiating the [PTSD] claim.”167  Importantly, the 

psychologist equated the “exclusion and discrimination” to a “traumatic impact that is equivalent 

to personal assault,” without labeling it as such.168  This rationale proved to be the exception 

rather than the rule from a review of the anecdotal case summaries. 

Discrimination in a Combat Zone 

When veterans claimed discriminatory trauma in addition to combat, results were mixed.  

It was not possible to disaggregate a specific basis for granting the benefits when both injury 

types were attributed to a mental health condition.  For instance, in a case where the veteran 

claimed PTSD resulted from exposure to scud attacks in addition to epithets suggesting she was 

a lesbian while deployed in the Persian Gulf, the BVA did not link the service-connection to a 

single event or even to a combination.  It is possible, therefore, that the combat trauma was the 

exclusive reason for grating benefits and the judge gave little to no weight to the mental health 

injuries from discrimination.  This was suggested in a BVA opinion in which the VA examiner 

 
166 Name Redacted, Citation No. 17-57407 (Dec. 12, 2017) (Remanded). 
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recognized “racial tension in service” from witnessing a noose hung from a Black barracks 

mate’s bunk, but that “the primary stressor that would have caused the veteran’s PTSD were his 

claimed stressors related to being on bombing missions.”169   

This study revealed a number of cases where the veteran specifically indicated no trauma 

from combat, but rather trauma from discrimination occurring in a combat zone.  When veterans 

alleged discrimination occurring in a combat setting, the BVA was more likely to recognize 

service connection of some mental health disorder for the discriminatory injury.170  In a 

noteworthy case, the BVA granted service-connection in part on the veteran’s testimony 

“link[ing] his psychiatric symptoms of fear of hostile, military, or terrorist activity during his 

service in the Republic of Vietnam, which he states was compounded by his belief that due to 

racism, his fellow marines would not come to his aid if attacked.”171  The BVA coupled these lay 

statements with the psychiatric finding that, “the Veteran’s stressor of being young and in the 

Vietnam war and his stressor of repeatedly asking for help with no one coming to help him or 

check on him and instead laughing about it both satisfied Criterion A (adequate to support a 

diagnosis of PTSD) and were related to the Veteran’s fear of hostile military or terrorist 

activity.”172  Even where the stressor event was insufficient to meet Criterion A, such as the case 

of substantiated racial micro- and macro-insults, service-connection for depressive disorder was 

satisfied where the Black veteran described how “he volunteered to go to Vietnam in order to 

escape the racism that he faced in his unit” and that he became “more sensitive to racism” during 

 
169 Name Redacted, Citation No. 15-53391 (Dec. 22, 2015). 

 
170 These cases were so few that the number was too small to compute statistically. 

 
171 Name Redacted, Citation No. 17-55758 (Dec. 5, 2017).  

 
172 Id. 

 



                                                                                                                                          167 

 

combat service where the potential for harm was ever-present.173   This anecdotal observation 

aligns with the findings that veterans claiming discrimination succeed in mental health service-

connection for depression, as opposed to PTSD. 

A separate line of cases addressed combat trauma related to having similar physical 

attributes as the enemy.  The BVA recognized that this type of discriminatory trauma resulted in 

an “atypical presentation” of PTSD consistent with “Race-Related Posttraumatic Stress 

Disorder” addressed in a VA publication on Asian Pacific Islander Veterans’ readjustment 

difficulties (Loo, 1998).174  The examiners noted that “the veteran’s traumatic event was the 

persistent fear of persecution and physical and emotional abuse by Caucasian GI’s.”175  Another 

provider noted that this was “probable partial PTSD secondary to his experience of racism and 

discrimination during the war.”176  In this case, the symptoms that were “suggestive of PTSD,” 

despite being atypical, included “hypervigilan[ce], especially when Caucasian veterans [are] 

present,” anger when overhearing racial slurs, and “although he did not particularly have 

intrusive thoughts, per se, he admitted to ruminating over being discriminated against during the 

war and was angry as a result.”177  Aside from a continuous chain of verbal harassment and 

comparisons of his Chinese-American features with the VietCong, the primary stressor noted 

among the evaluators (private and VA-contracted) was the “particularly traumatizing” fear “that 

he would be left alone [in Vietnam] with no one to vouch for his ident[ity] as a United States 

 
173 Name Redacted, Citation No. 18-119553 (Jul. 19, 2018). 

 
174 Name Redacted, Citation No. 16-43098 (Nov. 9, 2016). 

 
175 Id. 

 
176 Id. 

 
177 Id. 

 



                                                                                                                                          168 

 

citizen.”178  The medical examiner ruled these discriminatory events as sufficiently traumatic 

based on the veteran’s resulting perception of “threats to his survival.”179  Although the “veteran 

did not claim any sort of combat trauma,” per se, it was sufficient that he feared being left alone 

in danger in a combat zone where he could potentially face harm from his own side or the 

enemy.  Such anecdotal accounts support the finding that combat involvement is marginally 

significant in increasing odds of successful appeal for disability claims. 

Some veterans claiming discrimination in combat zones, nevertheless, failed to establish 

sufficiently traumatizing experiences.  Unlike the preceding example, a different veteran was 

diagnosed with “a unique type of PTSD, referred to as Asian-American Posttraumatic Stress 

Disorder,”180 ostensibly supported by the same studies in the successful case reported above.  

The claimed uniqueness of the disorder was that it “was directly related to harassment and abuse 

the veteran experienced as an Asian-American serving in the Vietnam conflict.”181  The veteran 

claimed that “he was made to feel threatened with physical harm by his own troops and subject 

to constant humiliations.”182  The veteran further noted that “he was not allowed to serve on 

certain missions due to his race” and was unable to report the discrimination to his command 

because those individuals perpetrated the discriminatory acts.183  Although the veteran “asked 

that the VA waive the requirement for corroborating stressor evidence due to the special nature 
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of the claim,” the Board declined the invitation.184  The facts, even if they met the standard for 

personal assault corroboration, still lacked sufficient detail to establish Criterion A trauma. 

Other cases involving discrimination in a combat zone were denied based upon factors 

such as timing of PTSD claims.  In a case where the veteran never claimed that his PTSD 

resulted from racial trauma only after a medical provider claimed his PTSD related to combat 

experiences, the BVA found the “shift” to a new basis for the PTSD claim to be indicative of a 

lack of credibility.185 The BVA opined that racism would have factored prominently into the 

diagnosis included in the claim if it was truly the source of the veteran’s claimed PTSD.186  This 

anecdotal account provides an example of why PTSD has been found to decrease the odds of 

succeeding in VA disability appeal based on discrimination. 

Gaps in Symptoms or Treatment 

Another component in the evaluation of discriminatory trauma appears to be gaps in 

recorded symptoms after the veteran has left service.  In one particular case, the Board noted a 

period of ten years during which there were no medical records to reveal symptoms or treatment 

received.  The BVA observed that the veteran “nonetheless testified that he had continuous 

symptoms of depression during that period which went untreated.”187  In this instance, the Board 

found sufficient corroboration of continued symptoms of depression based upon written 

statements submitted by the veteran’s family members noting how “he was ‘always depressed’ 
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following his discharge from the service.”188  The BVA highlighted the legal rule expressed in 

Wilson v. Derwinski (1991, p. 19), that “continuity of symptomatology, not continuity of 

treatment, is required to establish a nexus between a disorder noted in service and a chronic 

disorder after service.”189  Although many scholarly studies support the reluctance of sexual and 

racial minority veterans to seek treatment following departure from the service (National 

Academy of Sciences, 2018), in the absence of corroborating evidence such as family member 

statements, veterans with sufficient proof of discriminatory trauma were nonetheless denied 

service-connection based on gaps in treatment records or other evidence of continuing 

symptoms.190 

Curiously, while scholarly and historical publications can be particularly helpful in 

corroborating the existence of the discriminatory event in terms of time and location for personal 

trauma, psychological studies about the impact of racial discrimination have been less 

compelling in establishing discrimination as the cause of PTSD.  In a case where a Vietnam 

veteran had been diagnosed by a private provider with a unique form of “Asian-American 

Posttraumatic Stress Disorder,” the Board gave no weight to “several psychiatric journals, 

indicating a link between PTSD and stressors related to racial discrimination against Asian-

Americans during the Vietnam Conflict.”191  Specifically, “the Board note[d] that the psychiatric 
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189 Id. (emphasis added). 

 
190 See, e.g., Name Redacted, Citation No. 14-24026 (May 28, 2014) (observing that the absence of 

treatment or complaints related to racist assaults from a superior officer in the Navy in medical records 

from 1991 to 2005 constituted “many years” between discharge and reference in medical records, which 

tended “to weigh against a claim for service connection”) (citing the precedent Maxon v. Gober, 2000, p. 

1333). 
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literature, although indicative of abuse suffered by some Asian-Americans during Vietnam, d[id] 

not corroborate the Veteran’s allegation that he was discriminated against in service.”192 

Hostility Towards Other Races as Evidence of Race-Based PTSD 

In evaluating the magnitude of claimed trauma, cases frequently discuss the veteran’s 

interaction with members of the same race as the military perpetrators.  In multiple instances, a 

veteran claimed that he or she avoided members of the perpetrators race,193 or experienced 

“current violent negative reactions” in their presence,194 following racial trauma, which is a 

hallmark of PTSD’s avoidance symptoms (Pineles et al., 2011).  Some veterans further alleged 

that they began to harbor ill will towards persons of the same race as their traumatizers, and even 

caused committed hostile or discriminatory acts against victims of the same race as their military 

perpetrators.195  The BVA has treated these claims in varied ways.  While one judge 

acknowledged the veteran’s assertion that he began to dislike African Americans after a Black 

commander treated him poorly, the BVA concluded, “insofar as the veteran’s dislike of African 

Americans may have been related to service, racism is not considered a psychiatric symptom 

subject to service connection . . ..”196  Another judge in a different case was more blunt:  “[T]o 

 
192 Id. 

 
193 E.g., Name Redacted, Citation No. 12-05784 (Feb. 28, 2012) (“[H]e was unable to be in crowds, 

especially with [B]lack people, as he was involved in a racial riot during service.”). 

 
194 Name Redacted, Citation No. 04-32074 (Dec. 3, 2004). 

 
195 In a noteworthy example, the veteran presented evidence that he “became progressively more focused 

on his racial hatred as the source of his problems and his experiences in service as shaping his current 

attitudes.” Name Redacted, Citation No. 06-20320 (Jul. 13, 2006).  The veteran increasingly engaged in 

violent attacks on racial minorities after he was treated in a racially discriminatory manner. Id.  In another 

case, the veteran’s ex-wife provided a statement in which she shared observations of his “current bias 

against African Americans, [which she considered] a verification of his mistreatment in the Army.” Name 

Redacted, Citation No. 04-32074 (Dec. 3, 2004). 
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state the obvious, the United States government will not pay compensation for a condition based 

on a person’s own racism.”197 

Sexual-Orientation Discrimination as Sexual Harassment 

In the context of sexual-orientation discrimination, veterans in the study had an 

advantage in that some medical examiners considered anti-gay or gender-nonconforming verbal 

harassment to constitute sexual harassment, thus availing the claimants of the markers for 

MST.198  Despite the benefits of falling within an area that is recognized as a sufficient personal 

trauma stressor, this did not equate to automatic success in establishing a PTSD diagnosis.  In a 

notable case, while an expert opinion from the Clinical Director of Mental Health Trauma 

Services for a VA healthcare system conceded that the stressor constituted sexual harassment 

and MST, the examiner concluded that “sexual harassment does not qualify as a stressor for 

diagnosing PTSD.”199   

 
197 Name Redacted, Citation No. 02-01233 (Feb. 6, 2002) (addressing a veteran’s claim of stressors 

relating to his growing animosity towards Black and Latino Soldiers based on his experience of 

overhearing threats from soldiers of those races that they desired to kill him in his sleep, and after regular 

confrontations, some of which involved having a knife drawn on him and his brother at Fort Lewis, 

Washington).  In this case, the veteran shared “complaints that he could not control his rage and feelings 

of aggression toward other races” as a result, to include being apprehensive about entering the same 

room). Id. 

 
198 Name Redacted, Citation No. 11-11625 (Mar. 23, 2011) (noting the examiner’s conclusion that “the 

veteran’s reports of being told he looked like a girl and being called names, teased, and laughed at . . . is 

considered sexual harassment and qualifies as [MST]”); Name Redacted, Citation No. 12-36487 (Oct. 22, 

2012) (“The examiner further noted that the veteran may fit the criteria for military PTSD/sexual 

harassment given her report of biased treatment by military personnel and the blatant exposure of her 

sexual preference stamped on her permanent military records.”). 

 
199 Name Redacted, Citation No. 10-33511 (Sept. 7, 2010) (citing contrary evidence but ultimately 

approving the PTSD claim based on a different examiner’s conclusion that repeated verbal harassment for 

gender nonconforming behavior was the cause of PTSD). 
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Conversely, a VA psychiatrist’s evaluation of a veteran who claimed major depression as 

a result of his Other-Than-Honorable discharge for homosexual acts was deemed to be more 

valuable to the BVA than a provider who did not support the diagnosis, specifically because the 

psychiatrist “thoroughly consider[ed] the psychiatric and economic toll of the circumstances of 

the veteran’s discharge.”200  Specifically, the VA psychiatrist shared the conclusion that “a clean 

record was critical to employment at the time of the veteran’s discharged,” “for 14 years it 

festered in his mind,” and “the circumstances of the [veteran’s] discharge and the resulting 

stigma and emotional toll is more than 50 percent likely to have contributed to his subsequent 

depression.”201 

Study Limitations 

This study, which is the first of its kind, has some practical limitations and some more 

specific statistical/methodological limitations.  The primary drawback deals with the inherent 

limitations of analyzing written judicial decisions.  At the most basic level a written decision 

represents a pared-down summary of the decision process leaving judges to omit many of their 

reasons for reaching a decision (Walker et al., 2018).  Judges often tailor their written decisions 

to speak to certain audiences.  This process necessarily involves stressing and downplaying 

different information based on the target audience and final objective.  Judges may also censor 

the true reasons for their decisions to avoid criticism or allegations of bias.  These realities of 

judicial opinion writing apply in all contexts, including at the BVA.  As the BVA’s former 

quality control expert, David Ames was responsible for evaluating BVA decisions at different 

stages of the process.  He observes that the Board “intentionally” avoids mention of the race or 

 
200 Name Redacted, Citation No. 14-25800 (June 6, 2014). 

 
201 Id. 
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sexual orientation of claimants if these characteristics are known specifically to avoid allegations 

of being biased against the claimants (personal communication, D. Ames, March 26, 2019).  This 

practice would impact the results of this study by resulting in the exclusion of discrimination 

cases and misrepresenting the characteristics of the true population of discrimination cases.   

In this study, many cases that were excluded for lack of specificity evidenced a disturbing 

trend in which judges essentially sanitized the text of their decisions to obscure important facts 

about race and sexual-orientation discrimination.  This censorship occurred in a variety of ways 

from deployment of euphemisms for discriminatory treatment (e.g., the characterizing a stressor 

as a mere “personality conflict” or feeling of persecution)202, overly-vague descriptions of 

discriminatory events (e.g., suffering “harassment” and “discrimination”)203, and omission of any 

facts related to the discrimination altogether (e.g., use of the phrase “without getting into the 

vulgar details”204 when describing alleged racial discrimination).  While it appears that the 

censorship was intentional, the judges’ motives for relying on this tactic remain unclear.  Just as 

it is possible that the BVA desired to be sensitive to the veteran’s situation, understanding that 

the veteran would ultimately receive and likely read the decision, it is also possible that judges 

did not want members of the public to have information that could reflect negatively on 

themselves or the VA at large. 

 
202 See, e.g., Name Redacted, Citation No. 17-42581 (Sept. 26, 2017) (characterizing the claimed PTSD 

stressor event as having “had a personality conflict with a platoon sergeant”); Name Redacted, Citation 

No. 13-02375 (Jan. 22, 2013) (characterizing the veteran’s claim of a traumatic stressor as “too many 

people against him” due to “his outspokenness about rules and procedures”). 

 
203 See supra Chapter 4 (collecting BVA examples where it is impossible to determine if the behavior was 

based on race or sexual orientation, as opposed to some other targeted characteristic). 

 
204 Name Redacted, Citation No. 18-07374 (Feb. 6, 2018). 
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Today, the BVA reports on cases in the aggregate in a way where it is not possible to 

determine the race or sexual orientation of a claimant or to link those characteristics to an 

outcome.  In light of the growing number of studies demonstrating disparities in treatment of 

Black veterans in initial disability determinations for mental health conditions (e.g., Marx et al., 

2017; Murdoch et al., 2003), the BVA may desire to preclude future evaluations of trends in their 

opinions or, worse yet, evaluation of individual judges’ track records in dealing with certain 

types of claimants.  For instance, if it were possible to identify whether a specific judge denied 

the claims of every sexual minority veteran or every racial minority veteran to come before the 

judge, this could raise significant concerns about the fairness and impartiality of the Board.  In 

Title VII cases, for example, such analyses in federal district and appellate court opinions 

revealed that “judges’ race significantly affects outcomes in workplace racial harassment cases” 

with White judges issuing proportionately fewer favorable rulings for Black plaintiffs (Chew & 

Kelley, 2009, p. 1117).  It is noteworthy that BVA decisions have recently begun to omit, rather 

than include, information about cases, with a consistent practice of omitting appellants’ legal 

representation and Regional Office in cases beginning mid-2019.  This is all-the-more 

concerning given findings that lack of representation is significantly related to denial of 

discrimination appeals.   

As a consequence of deliberate censoring of written opinions, it is possible that this 

research may not have accurately identify cases involving traumatic discrimination because the 

authoring judge deliberately removed the most identifiable characteristics from the written 

product (personal communication, D. Ames, March 26, 2019).  If these omissions led to a more 

limited sample, the consequence would be less representative research results. 
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Beyond the intentional omission of crucial information on the content of cases, a second 

limitation concerns the nature of the BVA itself.  In a setting where “some 90 veterans law 

judges . . . decide 50,000 cases, with over 1,000 cases docketed per [judge], annually,” the whole 

BVA appellate system has been characterized as “mass adjudication,” which suffers from 

inherent “challenges in the effectiveness, accuracy, and consistency” of case outputs (Ho et al., 

2018, p. 2).  Due to the burdens of judicial overload, opinions often suffer from a lack of 

elaboration on reasons and bases for the court’s decisions.  These additional, often inadvertent, 

omissions may also provide incomplete analysis that results in spurious inferences as to the true 

reasons for a specific decision. 

The third limiting factor is the short reach of BVA decisions.  Normally, a court follows 

precedent in the practice of stare decisis, which requires later courts to be bound to the holdings 

of their own past decisions (Wishnie, 2017).  When the law evolves in this manner, this practice 

increases the reliability of judicial decisions by adding levels of predictability and conserving 

time.  As a statutory administrative court created by Congress (38 U.S.C. §§ 7251-7252), the 

BVA lacks these traditional staples of jurisprudence.  Specifically, BVA decisions are not 

binding on the BVA (Haley, 2004), which means that BVA judges may use their own rationale 

to decide the contested issues in a case even if other BVA judges have rejected the same 

rationales.  The consequence is that several BVA judges may hear traumatic discrimination 

claims of an identical nature and reach conflicting decisions using opposed rationale.  The 

increasing number of potentially inconsistent outcomes is at odds with attempts to detect 

discernable patterns in judicial rationale and, for this study, limits the ability to identify clear 

pathways to successful outcomes.  Similar to other semantic legal analyses, this study attempted 

to overcome the limitation of lack of consistency by evaluating the courts’ treatment of standards 
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that are binding on the BVA (e.g., the regulatory requirement for evaluating personal assault, 

various binding cases from the VA’s highest court, etc.).  Discussions of binding rules have been 

found as reliable indicators of judicial rationale despite the possibility that judges may have 

differences in interpretation (Haley, 2004). 

The fourth limitation of this research is the lack of a tested, validated, and empirically 

sound system for mining BVA cases.  Even with the search features of LexisNexis, accurate 

appraisal of decision-rationale patterns in a set of cases requires a more exacting and 

comprehensive analysis.  Although researchers in the field of legal analytics have made great 

gains in decision extraction, the field is in its infancy.  Existing methods for identifying rationale 

still suffer from a level of imprecision that cannot ensure perfect attribution or association of 

concepts with decisions.  Walker and his colleagues (2018), who have evaluated semantic 

structures of BVA decisions for years, explain several factors which obfuscate decision-making 

rationale, including when the judge raises an off-topic point as an example in the context of 

making an analogy.   

A fifth limitation of this project is lack of access to claims data from Regional Offices, 

which prevents an accurate appraisal of the bases for denial or approval of traumatic 

discrimination claims that never reach the BVA.  This is a concern because it often takes years to 

receive a decision from the BVA and many claimants who were denied at lower levels forego 

appeal due to lack of time, complexity of the process, and lack of assistance from qualified and 

experienced counsel.  This results in a situation where the data are not representative of the true 

population of claimants or the rationales for approving or denying traumatic discrimination 

claims.  Although decision patterns in BVA cases only represent cases that reached the BVA, 

there is some consensus among researchers that data from BVA cases can support some limited 
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inferences regarding behaviors of adjudicators at the Regional Offices which led to the appeals 

(Ho et al., 2018).  None of these inferences, however, can be tested with any degree of certainty. 

Methodological/Statistical Limitations 

With regard to methodological and statistical limitations, this study has been impacted by 

the lack of sophistication of algorithmic classifiers which are not currently capable of 

interpreting the nuances of legal analytical texts (Pasquale & Cashwell, 2018).  It is without 

question that the findings and conclusions of this study would be substantially improved by 

relying upon the original claims and medical records that were ultimately summarized in each of 

the 653 classified traumatic discrimination cases.205  This is akin to the argument that a truly 

accurate and probative analysis of appellate court decisions requires access to the underlying 

legal briefs filed by both sides (Aletras et al., 2006).  As in the case of appellate decisions outside 

of the BVA setting, these background documents not only provide context, but further reveal 

facts and arguments that the judges may have omitted in their judicial opinions.  The universal 

truth about machine learning applies with equal force to this study:  The results are only as 

accurate as that which forms the training data (Pasquale & Cashwell, 2018, p. 65).  Some of 

these challenges will be perpetually insurmountable, such as the redaction of identities from the 

cases and confidentiality of original filings, which preclude the ability to conduct a deeper dive 

into supporting documents. 

While it is not possible to identify precisely how many traumatic discrimination cases 

were missed by the classification algorithms in this study, it is highly probable that a number of 

decisions have been inadvertently neglected, and that those decisions, if identified, would even 

affect some of the study’s outcomes and conclusions.  This concern requires that the current 

 
205 Of note, the original number of classified cases was 654, but one case was excluded based on the 

veteran’s failure to identify a disorder and only noting that he was “branded” as a homosexual. 
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results and conclusions be regarded with a degree of skepticism.  Importantly, however, this is 

not a study that proposes any predictive equation like the scholarship incorporating ML 

approaches to classification of legal texts (e.g., Gao, et al., 2019; Kowsrihawat et al., 2018; 

Aletras et al., 2006).  This study has more modest goals and has implemented additional 

safeguards for accuracy of classification by building in review and confirmation by human 

coders who have been trained to identify subtleties in judges’ descriptions of discriminatory 

events. 

Regarding specific methodological limitations, the ML approach used a combination of 

two algorithms rather than the three that were recommended in the accident surveillance 

literature.  Accordingly, it is possible that addition of a third algorithm could produce a greater 

level of accuracy.  After all, with 1.0 being the optimal F1 score, both the race and sexual 

orientation discrimination classifiers might have benefitted from additional iterations of 

classification.  Relatedly, another potential drawback of the methodology was the use of the 

classifiers on the data set of 4,229 decisions, rather than all 123,011 cases addressing service-

connection.   If the classifiers had been applied to the entire corpus, it is possible that the new 

word combinations would have classified a larger number of traumatic discrimination cases.     

There were substantial limitations on the sexual-orientation discrimination cases, given 

that only 117 cases had been identified.  Beyond the fact that this pool of cases was 

underpowered, which cast doubt on the strength of the resulting associations, another difficulty 

was the smaller number of cases involving gender identity and transgender veterans.  Because 

the military’s anti-gay policies explicitly targeted gay, lesbian, and bisexual service members, 

the military used different tactics to address the transgender population (Goldbach & Castro, 

2016).  While in some cases, gender identity was addressed by the military through mental health 
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channels, in other cases, transgender veterans were processed through existing anti-gay policies 

(Beckman et al., 2018), creating the possibility of misclassification of some of some cases where 

gender identity was treated as sexual orientation by the military and the BVA.  This possibility 

lessens the representativeness of the sexual-orientation cases even more. 

Another methodological weakness in this study was the failure to consider intermediate 

outcomes, such as remands or reopenings of cases or determinations of whether a claim was 

well-grounded.  The rationale for excluding these outcomes from the analysis was the inability to 

discern a final outcome.  Namely, because the cases were returned for further development or 

consideration, it was not possible to identify whether the same case succeeded after that 

additional step.  With 40,850 of the 123,011 mental health service-connection decisions failing to 

achieve any determinative outcome, it is possible that additional fact patterns in the intermediate 

cases would provide additional insight, especially for cases involving sexual-orientation 

discrimination, due to their low representation in the cases that reached final outcomes.  

Study Recommendations 

Even though this study cannot answer many of the key questions related to the 

adjudication of BVA claims and it is further limited by exclusive reliance on appellate decisions 

to the exclusion of adjudication at initial levels, the study still offers new and useful insights 

which may assist initial claimants.  For instance, with knowledge of the factors that led to the 

denial of a claim by a Regional Office in the appellate cases, veterans and their advocates can 

consider whether their own claims involve similar concerns.  Beyond this, in the unfortunate case 

where a claim is denied by a Regional Office, the veteran can potentially improve his or her 

claim if informed by lessons from the BVA’s treatment of such issues.  This section begins with 

specific recommendations arising from the results of the logistic regression analysis.  Following 
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this, the section offers other practical recommendations to inform applicants and mental health 

evaluators on how to identify, develop, and present key evidence of traumatic discrimination in 

their claims. Next, the section offers some policy recommendations for the VA and other 

organizations, which are intended to bridge critical  gaps and provide awareness of and guidance 

to  a highly marginalized population of veterans with pressing mental health needs and lack of 

knowledge that they might even be eligible for life-changing benefits based on their experiences 

of victimization during military service. 

Recommendations Based on Regression Analysis 

The logistic regression analysis identified particular areas of concern that directly relate 

to the odds of success or failure in a VA disability claim for discrimination.  First, given the role 

of pre-service trauma in decreasing the odds of success, it is important for mental health 

evaluators to distinguish the impact of pre-service trauma from trauma suffered during military 

service.  The danger is that even after a veteran is able to overcome the multiple challenges to 

proving a PTSD diagnosis is linked to military service, the issue of cumulative trauma exposure 

can lead to the conclusion that the pre-service trauma was responsible (or more responsible) for 

the present symptoms than the experiences occurring during military service.  Similar to 

Seamone and Traskey’s (2014) recommendations in the context of pre-service trauma histories 

and claims for MST, it will be important for evaluators to establish a baseline for the traumatic 

events and then to show how the military trauma was as likely as not responsible for aggravating 

or causing current PTSD symptoms.  

Another recommendation arising from the logistic regression results is for mental health 

providers to evaluate for other disorders along with PTSD if supported, to include depression and 

anxiety.  Despite being the most commonly claimed disorder, a claim for PTSD, as opposed to 
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other mental health disorders, was shown to significantly decrease the odds of success on a 

discrimination appeal.  Given that claims for anxiety and depression are among those which are 

granted most often in discrimination appeals, the evaluator should thoroughly examine the 

veteran for these conditions in addition to PTSD.   Relatedly, the evaluator should consider the 

fact that claims for two mental health conditions related to discrimination have significantly 

greater odds of success on appeal than a single disorder.  Consideration of PTSD and an anxiety 

or depressive disorder will assist in avoiding years of adjudication to consider additional health 

conditions in the event that the standards for PTSD are not satisfied. 

On a final note, the regression analysis showed that veterans without representation face 

lower odds of success, in this case 54% decreased rates of success, on their appeals than veterans 

who are represented at this stage.  There may be numerous reasons why veterans file these 

claims without assistance, including the possibility of discouragement from veterans’ 

representatives and attorneys who have not identified discrimination-related claims as a winning 

strategy.  Successful appeals for both race and sexual-orientation discrimination unearthed in this 

study suggest that there is reason for advocates to reconsider the viability of a discrimination 

claim.  Outreach to veterans by VA and legal claims representatives may help to improve the 

number of veterans who seek assistance with these claims or who file them at the initial stages.  

It is hoped that the additional recommendations below will increase the comfort level of 

professionals who lack resources for addressing discrimination cases in the VA context. 

Recommendations for Practice 

Review of individual cases supports additional recommendations that are not as evident 

in the logistic regression.  The corpus of 653 traumatic discrimination cases offers 

comprehensive and unprecedented access to the most detectable decisions involving race and 



                                                                                                                                          183 

 

sexual-orientation discrimination in which those characteristics were mentioned in opinions.206  

Chapter 5’s brief case summaries reveal the practical utility of providing more detailed 

information to permit ease of reference and comparison with particular cases.  Table 18, below, 

represents one of many ways to summarize a case to include its rationale related to 

discriminatory trauma.  Other formats that resemble the summaries presently used in legal 

research digests of cases could work equally well. 

 Table 18 

 

 Example of Case Summary 
Case 

Information 

Demographics Claim(s)  Veteran’s Background BVA’s Ruling & 
Remarks 

18-28210 
(05/07/18) 

  

Regional Office: 
New York, NY 

  

Judge: David 
Brenningmeyer 

  

Representation: 
Unknown 

Male, Race 
Unknown, Air 
Force, Served 
April 1982 to 
December 1984  
 

Location of 
Discrimination: 
Greece 

PTSD 
(DSM-5) 
(Denied) 
 

Psychiatric 
Disorder  
(Denied) 

The veteran claimed the 
in-service stressor of 
experiencing racial 
discrimination, 
specifically being 
referred to with racial 
slurs, assaulted by three 
white airmen, and 
punished for defending 
himself. 
 
Personnel records 
showed that the veteran 
received several 
disciplinary actions and 
was discharged after a 
pattern of misconduct.  
 
A VA examiner in 
August 2017 found that 
the veteran did not have 
PTSD according to the 
DSM-5 guidelines. The 
examiner diagnosed the 
veteran with depression 
and alcohol abuse; 
these disorders were 
found to be less likely 
than not connected to 
his military stressors. 

The Board denied 
the veteran’s claim to 
psychiatric disorders 
because of a lack of 
a medical nexus 
between the 
disorders and in-
service stressors.  
 
The Board found the 
19-year period 
between the 
veteran’s discharge 
in 1984 and the 
veteran’s first 
attempt at seeking 
medical assistance 
for psychological 
issues in 2003 to 
“[weigh] heavily 
against the claims.”  
 
The veteran’s claim 
for PTSD was denied 
due to the lack of 
medical diagnosis.   

BVA = Board of Veterans’ Appeals; PTSD = Post-Traumatic Stress Disorder; VA = Veterans Affairs; DSM-5 = 
Diagnostic and Statistical Manual of Mental Disorders, 5th Edition 

 
206 It is highly likely that many more cases involving racial and sexual minority discrimination have been 

obscured by vague references and other forms of sanitization by BVA judges. 
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BVA’s Ruling & Remarks 

The benefit of summarizing and indexing various characteristics of the discrimination cases is the 

potential to identify cases of interest based on the similarity of the fact patterns for prospective 

applicants. 

Whether the veteran represents himself or herself pro se, or whether veterans are aided by 

free Veterans Service Officers or accredited attorneys, all entities could review the summaries to 

consider potential challenges in corroborating the discriminatory act and establishing the severity 

of the mental health injury.  Mental health providers could also consider cases from the 

perspective of adequacy of the mental health examination of similarly situated claimants.  Such 

considerations range from the BVA’s manner of applying DSM criteria to matters related to 

content and quality of mental health examinations that have been recognized as effective in 

supporting agency determinations on claims.  In sum, the strongest recommendation for 

practitioners to develop a digest of summarized appeals is to triage potential issues of 

significance in a veteran’s traumatic discrimination claim.  Rather than a definitive guide, the 

summaries would serve as a resource to aid in evaluating potential issues that may arise in this 

unique claim type. 

Identification of Discriminatory Trauma Markers 

Although this study did not identify a robust new list of markers for race and sexual-

orientation discrimination akin to MST markers as desired, the study did identify some important 

ones to augment the existing guidance.  For instance, this study identified a new marker for 

ethnicity discrimination in the form of evidence of a post-service name change to sound more 

American.207   Further, specific to sexual-orientation discrimination claims, the fact of being 

 
207 Name Redacted, Citation No. 16-45339 (Dec. 2, 2016). 
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close with one’s family prior to discharge for homosexuality and then being distant from the 

family for years to avoid inquiries about the circumstances of discharge has been accepted as a 

marker for trauma related to one’s discharge under DADT as well as corroboration of sexual 

orientation-harassment by peers related to the discharge.208  In cases where veterans underwent 

gender transition following military service, at least one BVA decision used this fact as 

corroboration for the veteran’s claim of severe gender identity discrimination events.209   

Perhaps, the most prominent markers for discrimination identified by this study that are 

missing from existing VA guidance on personal assault stressor verification are detailed 

historical accounts in scholarly books, VA or military reports, and newspaper and magazine 

articles—in that order.   This is not to say that any report of discrimination will aid in 

corroborating the claimed stressor, but rather that the document must have connections to the 

veteran’s dates and locations of service and/or deployment.  This study highlights the immense 

value of conducting searches of historical materials to provide missing links for corroborating 

racial and sexual-orientation discrimination events when it is not possible to identify 

eyewitnesses or other supporting evidence.  Some specific sources are outlined below. 

Another recommendation, which builds upon the short summaries of cases in this study, 

is conducting research to determine whether a specific stressor event has already been confirmed 

by the BVA in its own decision search database.  If a veteran’s discrimination claim relates to 

riots onboard the U.S.S. Kitty Hawk, in which several Navy sailors where physically assaulted 

 
208 Name Redacted, Citation No. 12-36487 (Oct. 22, 2012). 

 
209 Name Redacted, Citation No. 16-47102 (Dec. 16, 2016) (finding corroboration for threats and 

harassment on the basis of gender identity and being forced to act like a male while in service, in part, 

based on the veteran’s “current status as a transitioning female and the engaging difficulties she 

experienced in this situation”). 

 



                                                                                                                                          186 

 

and severely harmed, it behooves the veteran (and advocates) to read up on official reports or 

books, such as Freeman’s (2009) voluminous day-by-day accounting of the racial combat, and to 

search further for the BVA’s acceptance of general facts related to events occurring onboard the 

same carrier on specific days or dates.210  If it is plausible that the claimant was in the vicinity of 

a historically archived event, then the benefit of the doubt doctrine can be applied. 

Aside from BVA decisions, one additional repository to consult is the Department of 

Defense (DoD) searchable public database which archives discharge upgrade determinations by 

the Discharge Review Boards and Boards of Correction for Military, Naval, or Homeland 

Security Records.  Among various rationales for petitioning for discharge upgrade, one notable 

claim articulated in 32 C.F.R. § 70.9(c)(ii)(D) is a petition for equitable relief on grounds that the 

military discharge was tainted by discrimination.  It is quite possible that veterans in such DoD 

adjudications have provided factual information under a very similar evidentiary standard which 

requires independent corroboration for all claims of discrimination related to one’s military 

discharge.  For example, in a similar vein as BVA cases, the Army Board of Correction of 

Military Records rejected a discrimination claim in which the veteran claimed that he had been 

called a “racial slur” and shown a “KKK hood” by his military commander on the basis that such 

facts were limited to “only a self-authored statement” by the veteran.211  The use of similar—if 

not substantially indistinguishable—standards in the DoD boards of review as the standards for 

 
210 See supra Chapter 4 (identifying BVA traumatic discrimination claims related to events occurring 

onboard the U.S.S. Kitty Hawk).  

 
211 Name Redacted, Citation No. AR 2016 0005086 (Army Bd. Correction for Mil. Rec. Dec. 12, 2017).  

See also Name Redacted, Citation No. AR 2016 0013931 (Army Discharge Rev. Bd. Nov. 3, 2017) 

(rejecting a claim of discrimination related to sexual orientation when the applicant offered “no 

independent corroborating evidence” to show that his military unit was aware of his sexual minority 

status). 
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evaluating personal assault stressor corroboration would theoretically allow veterans to utilize  

findings regarding discrimination which have been confirmed by the DoD boards in support of 

their VA claims.  For instance, suppose a veteran has claimed traumatic discrimination for 

purposes of obtaining VA service-connection related to time at Camp Hood, Texas, during the 

period of desegregation of the Army in 1948.  Such a veteran would likely be aided by 

incorporating the findings of the Army Board of Correction for Military Records that: 

Although it is impossible to emphatically state that the applicant suffered from 

discrimination at Camp Hood solely on a review of the available records, it is 

known that the armed forces were in a turbulent period of transition during the late 

1940s and early 1950s caused by the forced desegregation of military units.  Given 

such an environment, racial discrimination could have occurred.212 

Aside from the database of keyword-searchable decisions of the review boards, there may 

be similar value in searches of reported appeals of military courts-martial cases that reached 

findings of fact regarding military discriminatory events.  For instance, a veteran claiming VA 

disability compensation for discriminatory treatment while stationed onboard the U.S.S. Samuel 

Gompers in 1978 could very well be aided by the Court of Military Appeals’ acceptance of the 

fact that this was a time when racial slurs “were a fairly regular thing” and sailors reported 

receiving threatening notes referencing the KKK left in their sleeping racks (United States v. Van 

Hullum, 1983, pp. 263-264).  In summary, given the importance of identifying reliable 

corroboration for discriminatory acts, it is recommended to search official and accessible DoD 

repositories. 

 
212 Name Redacted, Citation No. AC 94-10270A (Army Bd. Correction for Mil. Rec. 1994) (addressing 

claims by the Black veteran that “he experienced significant racism at Camp Hood and was prohibited 

from going to certain parts of the post or surrounding towns because he was a [B]lack man”). 
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Forensic Assessment Recommendations for Psychiatric Examiners 

Corroboration of discriminatory trauma requires a level of substantiation that may not 

normally be required in routine mental health disability examinations.  To this end, practitioners 

recognize that it is even harder to identify evidence of sexual-orientation discrimination in 

military records due to the terrible consequences of being identified.  Those LGBT veterans who 

experienced high degrees of stress could not even use the traditional resources at military bases 

to seek help, since both military chaplains and military counselors were required to report 

admissions or suspicions of homosexuality (Goldbach & Castro, 2016; Barber, 2012).  Survivors 

of discrimination may also experience tremendous pain and discomfort reliving the traumatic 

experiences, especially to complete strangers (Williams et al., 2018, p. 244) (observing various 

“social costs” of disclosure of discriminatory victimization, including “being perceived as less 

likable, viewed as a complainer, and accused of attempting to avoid personal responsibility”).   

For many reasons, the cases identified by this study revealed that traumatized veterans, in 

general, frequently provide accounts over time with different details, such as dates, times, 

locations, and other facts.  Recognizing that PTSD markers may be discredited based on 

evaluations of “credibility, competency, and consistency with other evidence” (Wherry, 2018, p. 

494), examiners should scour the record for the veteran’s prior statements to identify lapses or 

inconsistencies and address them in the report.  If these contradictions are consistent with the 

manifestation of mental health symptoms or other common responses to traumatic events, the 

evaluator should mention this and explain why a particular recounting of events is more suitable 

for opining on matters of causation or diagnosis.  Experienced VA practitioners warn that 

evaluations that ignore prior inconsistent accounts are likely to be disregarded or accorded 

minimal levels of reliability by the Board (Ridgway, 2012).   
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Examiners should further underscore the BVA’s own recognition that some racial and 

sexual-orientation discrimination cases may involve “atypical presentations”213 of PTSD 

symptoms that differ substantially from the common claims involving PTSD, such as combat 

trauma.  Regarding both race- and sexual-orientation-related trauma, research clinicians have 

observed that authentic discrimination-based PTSD is frequently misdiagnosed (e.g., as 

substance use, major depression, or schizophrenia) or, worse yet, missed altogether (Carter et al., 

2020; Williams et al., 2018).  These common errors suggest that examiners should ensure that 

they provide more detailed rationales in support of their diagnoses and incorporate different 

objective measures and protocols that are specifically tailored to the assessment of 

discriminatory trauma.   

The relationship between discriminatory physical assault and success of appeal implores 

examiners to carefully explore the veteran’s history of physical victimization in the military.  It 

may be more beneficial to the veteran to focus attention to discriminatory incidents involving 

physical abuse, given the Board’s apparent negative reception of claims involving multiple 

discriminatory events.  Efforts to corroborate the physical incidents should prove more effective 

than summarizing each incident that the veteran attributes to discrimination, such as verbal 

harassment.  It is also beneficial to explore the veteran’s history of discrimination occurring 

while deployed in a combat zone.  Although there were only a small number of cases addressing 

this issue, those cases offered anecdotal evidence of success where the veteran articulated greater 

fear of harm from the enemy due to lack of support and oppression by military members who 

displayed discriminatory behaviors.  The theoretical basis for this position is well supported in 

 
213 Name Redacted, Citation No. 16-43098 (Nov. 9, 2016). 
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the scholarly research (e.g., Kabat et al. 2018; Loo et al., 2007; Loo & Kang, 2003; Loo et al., 

2001; Loo, 1998). 

Although there is no single definitive standard for what constitutes a sufficient VA 

psychiatric examination report (Johansen, 2017), there is growing consensus that evaluators 

should use objective measures to assess a veteran’s mental health condition for compensation 

purposes (e.g., Young, 2015).  It is noteworthy that, over time, validated psychometric measures 

have been developed for the assessment of trauma resulting from race discrimination and sexual-

orientation discrimination, to include military variations of civilian tests.  For evaluating race-

based-traumatic stress, Carter and colleagues have developed the Race-Based Traumatic Stress 

Symptom Scale (Carter et al., 2016; Carter & Sant-Barket, 2015). Other researchers devised the 

UConn Racial/Ethnic Stress & Trauma Survey (Williams et al., 2018); Race-Related Events 

Scale (Wealde et al., 2010); Revised Workplace Discrimination Inventory (Foynes et al., 2015); 

and Perceived Ethnic Discrimination Questionnaire (Brondolo et al., 2005).  A military-specific 

questionnaire and tool called the Race Related Stressor Scale for Asian American Vietnam 

Veterans have been implemented to assesses discriminatory trauma encountered in the military 

context (Loo et al., 2007; Loo et al., 2001).  Similar measures have been tailored to assessment 

of sexual minority discriminatory trauma, including the Minority Stress Scale (Pala et al., 2017); 

Heterosexist Harassment, Rejection, and Discrimination Scale (Szymanski, 2006); Workplace 

Sexual Identity Management Measure (Moradi, 2009); Internalized Homonegativity Inventory 

(Mayfield, 2001); and Lesbian Internalized Homophobia Scale (Szymanski & Chung, 2001).   

Although no traumatic discrimination cases identified in this study (and none stored in 

the BVA decision database) referenced these tools, the lack of reference does not support the 

inference that discriminatory trauma assessments are inapplicable to VA evaluations.  On the 
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contrary, VA and other researchers have begun to use measures of discriminatory trauma in the 

evaluation and treatment of sexual minority patients (e.g., Kabat et al., 2018) (adapting the 

Perceived Discrimination Scale).  Based on the growing arsenal of objective measures developed 

and revised to forensically evaluate discriminatory trauma, examiners are urged to utilize these 

tools.  A number of the traumatic discrimination cases in which VA experts disagreed with 

private examiners on the traumatic nature of discriminatory events reveal that the Board gives 

more weight to well-reasoned and thoroughly documented reports with a supporting rationale.  

PTSD diagnoses based on discriminatory trauma have succeeded even where VA examiners 

have refuted such diagnoses, citing the general consensus that racial slurs or other behaviors are 

not considered to be sufficiently traumatic.  Many of these tools provide a framework for 

identifying why specific traumas may nonetheless meet DSM-5 standards. 

It is further recommended that examiners provide yet another form of necessary context 

in reports.  Given the findings that PTSD claims were associated with less successful outcomes  

(OR = 2.97, p = .055), the study results strongly underscore the value of evaluating the veteran 

for PTSD in addition to other mental health disorders supported by the evidence.  A claim for 

PTSD is harder to substantiate than other mental health conditions based on the requirement for 

independent corroboration of the stressor.  However, when cognized as a PTSD claim, the 

application of the personal assault standard articulated in 38 C.F.R. § 3.304(f)(5) triggers a 

special rule that is not otherwise accessible in the evaluation of mental health conditions not 

involving PTSD.  Specifically, the BVA has recognized that the personal assault standard 

permits a mental health provider to make a retrospective diagnosis of PTSD and to reach an 

opinion that events during military service caused the disorder.  Such retrospective opinions are 

not permitted in other mental health contexts.   



                                                                                                                                          192 

 

A number of cases in this study revealed that veterans who are able to satisfy stressor 

verification under the personal assault standard for PTSD may still be denied service-connection 

for PTSD based on inadequacy of the stressor to meet the separate threshold for trauma under 

Criterion A of the PTSD criteria in the DSM.  While the presence of a verified PTSD stressor 

event does not ensure the quality of a traumatic stressor, it appears that preliminary stressor 

verification under the personal assault framework offers independent benefits.  Namely, veterans 

who have passed the hurdles of establishing a PTSD stressor and who have obtained a 

retrospective medical opinion are likely to obtain further support for subsequent analyses of their 

claims under standards applicable to different mental health disorders.  Furthermore, by 

addressing all potential mental health conditions reasonably raised by the evidence, even if 

PTSD is not initially listed on the veteran’s claim, medical examiners will assist the veteran by 

assessing for PTSD.  This measure may eliminate the need for the VA seek additional opinions 

and prolong the adjudication process for years.  In sum, there is value in conducting stressor 

analyses and PTSD evaluations, even if the veteran does not ultimately succeed in a claim for 

PTSD service-connection. 

Recommendations for Further Research 

This study has started a dialogue with the goal of providing additional resources to 

evaluate and support disability claims related to traumatic discrimination.  While many 

commentators infer that veterans file such claims for the cash benefits and express skepticism 

toward the quest for taxpayer dollars, these critics ignore other significant reasons why veterans 

file for disability benefits, including to obtain treatment for mental health conditions, and even to 

reclaim a sense of personal worth and validation (Sayer et al., 2004). Appellate level cases may 

be good conversation-starters, but they cannot substitute for the insights gained from Regional 
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Office treatment of traumatic discrimination cases at the initial adjudication stage.  To enhance 

the dialogue, the VA Office of Research & Development should support, sponsor, or otherwise 

commission research into traumatic discrimination cases in initial claims adjudications at 

Regional Offices.  Here, the goal would be to assess those cases along similar lines as this study 

to determine the frequency of such claims, approval rates, and factors associated with approval 

and denial of such claims.  Given a concerning estimate that only 11% of veterans denied by 

Regional Offices pursue any sort of appeal (Veterans for Common Sense v. Peake, 2008), it is 

quite possible that the trends noted in this study do not represent outcomes within Regional 

Offices.  Appreciation of the full spectrum of issues at the initial claims level, as well as the 

appellate level, would provide a more comprehensive and accurate appraisal for policy 

intervention. 

  Beyond expansion of the study to the adjudication of initial claims for traumatic 

discrimination, this study provides useful data for comparison with the adjudication of 

discrimination claims in other courts of law.  Most notably, discrimination suits under Title VII 

of the Civil Rights Act have common considerations as VA disability claims.  Despite a similar 

requirement for severity of discriminatory trauma, an important difference is the threshold for a 

qualifying event.  An actionable hostile work environment claim requires the discriminatory 

conduct to be “severe or pervasive enough to alter the conditions of employment” (Faragher v. 

City of Boca Raton, 1998, p. 778).    Future  research should consider the nature of the 

relationship, if any, between discriminatory events that qualify as personal assault stressors and 

“trauma” for PTSD purposes in VA service-connection claims and discriminatory events that 

qualify as “severe or pervasive” in the context of Title VII hostile environment claims.  For 

instance, the issue in the Ninth Circuit Court of Appeals case of Henry v. Regents of the 
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University of California (2016) was whether a supervisor’s display of a hangman’s noose in the 

Black employee’s workspace was sufficient to meet the “severe or pervasive” test.  To the degree 

that results are similar, comparisons may offer additional strategic assistance in both types of 

adjudication. 

Along these lines, the methodology employed by this study seems equally appropriate to 

evaluate any administrative appellate decisions involving discrimination that rely on de novo 

review.  Yamada (2010; 2004) and Carter and Scheuermann (2020, 2012) have identified a 

number of different forums where claims for discrimination may be heard.  For instance, there 

may be value using ML and logistic regression in the context of Equal Employment Opportunity 

Commission, state workers’ compensation, or Social Security disability claims to the extent that 

the standard of review and case format is similar.   

Policy Recommendations 

Consolidate, Catalogue, and Publicize Known Discriminatory Occurrences  

Those who have been involved in historic discriminatory events, including victims, 

perpetrators, and institutions, often prefer to avoid these memories in the spirit of moving 

forward (Carter & Scheuermann, 2020).  One cost of this aversion for some victims of 

discrimination is lasting health consequences and continued stigma.  Organizations also suffer 

consequences, including lack of institutional knowledge that could provide important lessons for 

mitigating and responding to discrimination in the present.  Military discrimination, however, 

raises a completely different set of considerations due to the statutory responsibilities of the VA.  

As long as the VA has a duty to assist veterans in substantiating their disability claims related to 

the psychological harms inflicted by discrimination while serving, the common societal and 

political response of ambivalence to the effects of past discrimination is not an option.   
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The VA should do more to assist veterans in corroborating their discriminatory 

experiences, especially considering existing policies which are not fully implemented.  This 

study confirmed that veterans who file appeals for traumatic discrimination claims are less likely 

to obtain service-connection for mental health conditions arising from such victimization.  

Across time, denials far outpaced approvals of these claims for nearly two uninterrupted decades.  

It is worth recalling that this study was limited to veterans who had initially been denied service- 

connection and then battled for years to appeal their cases to the VA, leaving an unknown 

population of veterans initially denied service connection for discriminatory trauma claims.  

Within the identified cases, careful review of known traumatic discrimination appeals revealed 

that lack of corroboration for a discriminatory stressor in the case of PTSD claims was a primary 

reason for denial of these appeals.  In essence, the veteran was unable to produce reliable 

independent evidence to corroborate that the discriminatory injury even occurred.  Without 

substantiating the occurrence of the claimed traumatic event, even the most forensically accurate 

medical opinion diagnosing PTSD would be disregarded. 

Even though the personal assault stressor verification standard in 38 C.F.R. § 3.304(f)(5) 

was developed for the express purpose of liberalizing the corroboration requirements in 

recognition that the sensitive issues involved in victimization like harassment make it more 

difficult to identify corroborating evidence, most veterans claiming traumatic discrimination are 

still unable to meet this lower burden.  The VA’s obligation to provide more effective assistance 

to veterans who face greater challenges in obtaining corroborating evidence is further 

underscored by the mysterious existence—and the VA’s inconsistent use—of the U.S. Army & 
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Joint Records Research Center (JSRRC).214  The JSRRC is a DoD organization that exists for the 

express purpose of providing “direct support” to the VA by researching military records to 

determine if there is evidence to corroborate a veteran’s claim of a stressor event (Records 

Management & Declassification Agency, n.d.).  In some traumatic discrimination cases 

identified by this study, the JSRRC was able to identify documentary evidence, such as deck logs 

for ships, daily summaries of events for military bases, and searches for identities of veterans by 

name or military unit.215  Yet, in many of these instances, the JSRRC was still unable to 

corroborate a veteran’s stressor.  While this study was unable to identify the specific threshold 

for VA referral to the JSRRC for assistance in establishing claimed discriminatory stressors, 

there is value in recognizing the VA’s occasional reliance on the JSRRC to do what the veteran 

was unable to do alone (National Veterans Legal Services Program, 2019).  This study has 

confirmed that the JSRRC is a resource for potential use in meeting the VA’s duty to assist 

veteran claimants who have experienced discriminatory trauma, especially given the greater 

obstacles to identifying evidence in these specific types of claims (e.g., Gurung et al., 2018, p. 

80) (noting how sexual-orientation discrimination is “less well-documented within the military,” 

more underreported, and “less recognizable” than other types of victimization, including MST). 

To veterans and their representatives, the JSRRC is essentially a black box.  The 

organization “does not conduct research for persons or agencies other than the VA” (Records 

 
214 In the past, this organization was also named the U.S. Armed Services Center for Unit Records 

Research (CURR), and the Research of Unit Records, Environmental Support Group (ESG) prior to the 

CURR (Finn et al., 2009, p. 60 n.66). 

 
215 See, e.g., Name Redacted, Citation No. 08-17362 (May 27, 2008) (obtaining and reviewing command 

histories for a specific ship during specific years as well as the deck logs for the same ship in specific 

months); Name Redacted, Citation No. 02-06154 (June 11, 2002) (confirming a riot at the Long Binh Jail 

in Vietnam occurring in August 1968). 
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Management & Declassification Agency, n.d.), and only assigns projects in response to formal 

requests by a designated VA “JSRRC coordinator”216 at each Regional Office.  To date, the 

JSRRC has not published any handbooks, guides, or information papers intended to assist 

veterans in conducting their own research, despite access to superior resources and institutional 

knowledge that would significantly increase veterans’ ability to corroborate their claims.  While 

a single published opinion from the CAVC (Gagne v. McDonald, 2015), a VA benefits treatise 

(National Veterans Legal Services Program, 2019), and a scholarly article from VA insiders 

(Finn et al., 2009, p. 60 n. 64) have all cited to a JSSRC Stressor Verification Guide, it appears 

that even this document is secreted away from public access.   

While it is unclear precisely how the JSRRC operates, it appears that the full potential of 

this entity has not been realized and that its internal operations represent a missed opportunity to 

meet the organization’s purpose and to assist veteran claimants and appellants. From the 

traumatic discrimination cases reviewed in this study and a brief description by the National 

Veterans Legal Services Program (2019), it appears that the JSRRC approaches each inquiry 

afresh and does not utilize any consolidated database of discriminatory events that it has 

confirmed over the years based on the investigation of individual claims.  If this is true, the 

JSRRC should create such a database and enable veterans and their advocates to make queries in 

in support of their claims.  If such a database does exist, JSRRC should make this database 

public, or at least accessible to veterans.  In the event certain information contains personally 

identifying information, such information should be protected using standard privacy protocols 

akin to the BVA Decision Search database.  However, a veteran who claims that a riot occurred 

on a specific ship in a specific time period should be able to query whether the JSRRC has 

 
216 Name Redacted, Citation No. 16-11876 (Mar. 24, 2016) (addressing the research process to confirm a 

veteran’s exposure to herbicides while in Thailand). 
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already corroborated any similar stressors occurring on the same ship.  Making such information 

accessible can save years of unnecessary work for the veteran, and for the VA. 

Since, by definition, the JSRRC is an agency with expertise on corroborating stressors 

including discriminatory trauma, the JSRRC should provide further assistance in the form of 

telephone research consultations and more general assistance in the form of circulars, handbooks, 

and websites to aid in the identification of corroborating evidence.  If the veteran is unable to 

identify sufficient evidence, the JSRRC should permit individual requests from veterans for 

research assistance.  Privacy concerns could be resolved by releasing evidence to VA claims 

personnel for redaction, or through summarized reports by JSRRC personnel of relevant findings 

that veterans can submit with their claims. 

It is noteworthy that this study was only accomplished through reliance on resources 

developed by the BVA.  None of these resources would have been accessible without extensive 

use of the Freedom of Information Act (FOIA), to include comprehensive requests over time 

(Ames, 2018; Peake, 2018).  It is unclear whether any legal or advocacy groups have used FOIA 

petitions to free up resources that have been cloistered away at the JSRRC.  However, the 

success of the FOIA petitions in the BVA context support the launching of similar campaigns to 

obtain additional resources for evaluating and proving the existence of military discrimination.  

Frequently, organizations such as the Veterans Legal Services Clinic at Yale Law School and the 

National Veterans Council for Legal Redress litigate the denial or untimely response to FOIA 

requests in the federal courts against the DoD and the VA (Yale Law School, 2020).  With the 

backing of such groups, it is likely that additional resources will be accessible for those veterans 

who stand to benefit. 
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If the JSRRC remains underutilized, an alternative method for assisting veterans in 

corroborating discriminatory stressor events is to create a public-facing clearinghouse where 

historical accounts of military discrimination are catalogued and made accessible.  Admittedly, 

such an organization may lack access to official databases and other resources that make the 

JSRRC the optimal agency for such assistance.  However, much can be gained from 

consolidation of information that is publicly known.  The benefit of assigning this responsibility 

to a governmental organization is that researchers can publish official reports that would likely 

have greater weight when considered by the VA.  While the DoD operates historical research 

institutes and libraries that could be assigned with expanded responsibilities in archiving and 

collecting evidence of historical military discrimination, the Defense Equal Opportunity 

Management Institute (DEOMI) appears to be the natural home for such a collection, given this 

organization was created to address racial tension in the military and promote equity and fairness 

throughout the armed forces (Defense Equal Opportunity Management Institute, 2020).  In line 

with this founding mission, DEOMI regularly conducts surveys of command climates within 

different military units.   

Considering the undercurrent in various BVA opinions to obscure discussions of 

discriminatory trauma, it is possible that proposals to catalogue and publicize discriminatory 

military histories have been considered and rejected.  The literature suggests that discrimination 

claims raise a different set of factors than other types of disability claims, which result in 

considerations of morality and entitlement (Nielson et al., 2010).  With concerns over a 

purported “disability epidemic in the VA” from within the VA urging the organization to provide 

more safeguards against exaggerated and fraudulent claims for disability benefits (Young, 2015, 

p. 201), critics may see compensation for discriminatory events as an extension of the epidemic 
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or, worse yet, a new form of reparations for societal wrongs, invoking additional controversies 

related to the heated discourse on slavery reparations (e.g., Winbush, 2003).  It is possible that 

these objections will remain an obstacle to any government-sanctioned or -initiated efforts to 

enhance the VA’s ability to assist veterans who suffered discriminatory trauma. 

If the federal government declines to take an active role, universities and nonprofits may 

be viable alternatives.  These organizations can make a huge difference by helping to identify, 

catalogue, organize, and publicize existing documentation of military discrimination.  For 

example, now operating as an integral component of the Modern Military Association of 

America, the Servicemembers Legal Defense Network (also more recently named OutServe-

SLDN) created tremendous resources to assist sexual minority veterans facing institutional 

oppression through disciplinary and administrative action as well as those facing individual 

discrimination from commanders and peers.  The annual publication of the Conduct Unbecoming 

reports during the existence of the DADT policy catalogued various discriminatory practices, in 

some cases related to specific bases and specific military units.  Within SLDN’s archives (e.g.,  

Cleghorn et al., 2003, p. 34) and Collins and colleagues’ report (2003, p. i), it is possible to 

identify pictorial evidence of sexual-orientation discrimination, such as anonymous notes left for 

service members and graffiti, appearing below in Figure 11 (left, then right, respectively).   
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Figure 11 

Archived Photographs Revealing Military Sexual-Orientation Discrimination 

 

 

 

 

 

 

© Servicemembers Legal Defense Network 

The photograph to the right depicts “[g]raffiti found on the walls at Fort Campbell, Kentucky, 

after a soldier killed another soldier perceived to be gay by beating him with a baseball bat” 

(Collins et al., 2003, p. i).  Efforts to consolidate and catalogue such instances and make them 

easily accessible to veteran claimants can have tremendous value in corroborating events.  Other 

organizations that have, on occasion, conducted investigations into military sexual-orientation 

discrimination include Human Rights Watch (Collins et al., 2003), the Palm Center, the RAND 

Corporation (National Defense Research Institute, 1993), and various congressional committees. 

Organizations and affiliated scholars who research discrimination include the U.S. Naval 

Historical Center (see, e.g., Sherwood, 2007).  In an important initiative, Texas Tech University 

partnered with the Marine Corps History Division to create an online database of Vietnam-

related Marine Corps documents through The Vietnam Center & Sam Johnson Vietnam Archive 

(Texas Tech University, 2019).  Examination of the online contents did identify some materials 

on race relations, but no catalogued resources addressing discriminatory events.  Another hugely 

important resource of value is the work of the Congressional Black Caucus, which in the 1970s 
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conducted on-site visits to several worldwide military installations to investigate the occurrence 

of race discrimination within the Armed Forces.  Their official reports, such as The Report on 

Racism in the U.S. Military, are quite helpful (e.g., Chisolm, 1971), but so too are newspapers 

and magazines in which congressional representatives shared their observations of specific 

military bases at specific times.  For instance, local media reports have captured detailed 

accounts of Black service members returning home to Fort Bragg, North Carolina, from Vietnam 

tours who were routinely greeted with signs indicating, “Welcome to Fayetteville—Home of the 

Ku Klux Klan” (Associated Press, 1971). 

The function of a clearinghouse for military discrimination would be to consolidate what 

is known, to create an accessible network of referral and mutual assistance in helping to confirm 

discriminatory events, and to provide support to veterans and advocates who are making 

disability claims related to traumatic discrimination while serving in the military.  From a policy 

perspective, aside from the recent national “awakening” regarding systemic racism in law 

enforcement (Worland, 2020) and the public display of Confederate statues (Aguilera, 2020), the 

notion of healing societal wounds does not appear to be a major priority in the current national 

agenda.  Yet, inevitably, administrations and priorities do change.  For instance, while efforts to 

assist and support sexual minority veterans impacted by DADT have repeatedly failed in the 

current political environment (Legal Services Center et al., 2018) (discussing the fate of the 

Restore Honor to Service Members Act), such efforts have succeeded in other countries.  Most 

notably, as a form of reconciliation and healing, the Canadian government recently agreed to 

provide monetary compensation to veterans of the armed forces who had been persecuted and 

involuntarily removed from service on the basis of sexual orientation (Legal Services Center et 

al., 2018).  A major component of this national effort includes measures to ensure that the 
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historical lesson is not forgotten, such as the creation of monuments and even a medal issued to 

those who served.  If the climate in the United States becomes more amendable to healing, the 

memorialization of military discrimination can inform such policy initiatives. 

Conclusion 

This study cast additional rays of light on an area that has been largely obscured from 

public view.  Even with the aid of ML to detect hidden patterns, much remains unknown 

regarding those veterans who have literally fought double wars to serve their nation.  The war of 

hate and prejudice has often made casualties of those very veterans who were able to survive 

aggression from a foreign enemy.  And, these wounds, so closely related to the veteran’s identity 

and culture, often result in lasting health consequences.  Unsurprisingly, some veterans in this 

study (like combat veterans in other studies (Kabat et al., 2018)) reported greater distress from 

discriminatory wounds than those sustained in combat.   

This study did not explore whether victims of discriminatory trauma should be entitled to 

VA benefits for such injuries.  It is beyond question that the VA’s own statutory and regulatory 

requirements mandate provision of benefits and treatment for veterans whose race or sexual-

orientation discrimination in service led to mental health injury.  This study addressed the more 

pressing concern of how well the VA is meeting its duties and responsibilities for this small but 

not unimportant subset of disability claimants.  More importantly, this study addressed whether 

there are any trends or frameworks that offer guidance to injured veterans to help them navigate 

these rare and complex claims. 

While a substantial number of veterans claiming traumatic discrimination has failed to 

establish that the discriminatory event even occurred, let alone that they have a qualifying mental 

health condition linked to their military service, some veterans have nevertheless succeeded on 
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both fronts.  This study has attempted to fill the void by evaluating what approaches work in 

these claims and what approaches fail.  While this study offers no predictive formula to estimate 

the success of a claim, it does catalogue decisions of substance in many different manifestations 

of discrimination to help veterans and their advocates triage potential issues that arise in their 

own cases.  The study also recommends numerous measures to overcome the most common 

challenges in adjudication of traumatic discrimination claims, including identification of some 

unique markers for corroborating the discriminatory event and suggestions for mental health 

providers to better support their diagnoses in examinations involving atypical presentations of 

mental health conditions related to discriminatory trauma. 

Cornell West observes, “To talk about race in America is to explore the wilderness inside 

ourselves and come to terms with a history that we’d rather conceal” (Kelly-Gangi, 2018, p. 27).  

This adage rings true regarding the VA’s treatment of discrimination cases involving race and 

sexual orientation.  However, the difference between general public discourse and the VA’s 

treatment of disability claims is that the VA must, by statute, regulation, and its own 

organizational mandate not only explore the wilderness of military discrimination, but remediate 

its deleterious effects on the veteran’s mental and physical well-being.   

A common occurrence for many veterans is suppression, denial, and avoidance of past 

discriminatory experiences.  Threatened with retaliation in the case of racial discrimination and 

even criminal prosecution in the case of sexual-orientation discrimination, veterans left the 

military facing ongoing, residual consequences of unresolved emotional pain and traumatic 

stress.  Under these circumstances, veterans may see the VA as an “extension” of the same 

institutional culture that engaged in or otherwise promoted and condoned discriminatory 

treatment (Shipherd et al., 2018, p. 463).  The very thought of filing a claim may instill fears of 
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continued discriminatory treatment by VA administrative staff, disability evaluators, or medical 

providers (Legal Services Center et al., 2017).  Fears of further marginalization, in addition to 

discomfort in revisiting horrifying and degrading experience, keeps countless veterans from 

seeking assistance with the physical and mental health consequences of their victimization, 

which reasonably includes increased risk of suicide (Lehavot et al., 2016; Matarazzo et al., 

2014).   

Because VA benefits must be applied for to be received, eligible veterans require 

education, outreach, and support.  Research shows that the primary motivation for filing a VA 

disability compensation claim is the prospective claimant’s perception of the likelihood of 

success (Autor et al., 2011).  The immense burden of simply identifying traumatic discrimination 

cases in this study suggests that veterans should be told that discriminatory injury from military 

service is not only compensable, but a basis for the full range of service-connected benefits, 

including healthcare.  Veterans require guides, fact sheets, expert consultation, other structured 

approaches, and mental health support to assist in pursuing traumatic discrimination claims.    

In the advent of the recent transgender ban and the resurgence of hate groups within the 

Armed Forces, discussions of military discrimination are not relegated to the annals of history.  

Military discrimination continues today, undermining unit cohesion, putting service members at 

greater risk, and contributing to chronic mental health conditions in many instances (Shane, 

2020; Esper, 2020; Harkins, 2020; Thompson, 2020; Bergman, 2020; Shane, 2019).  Military 

policymakers have argued that DoD cannot focus on rehabilitation when its full-time job 

concerns defending the nation from hostile forces (Seamone, 2011).  By contrast, healing, 

rehabilitation, and making-whole are all components of the VA’s vital role with veterans.  Far 

beyond compensation, VA service-connection has immense “symbolic” value in providing 
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sorely needed “acknowledgment, validation and relief from self-blame” (Sayer et al., 2004, p. 

2133).  In the case of traumatic discrimination, the time is overdue for leveraging VA benefits to 

end the war of minority oppression that has continued to rage and manifest in the home front 

long after the war abroad. 
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Appendix A 

Code Used to Obtain Decisions from BVA Database 

 

README.md 

## Summary of the steps I took: 

1. Downloaded the case files 

   - Code is in `/download_cases/` 

1. Renamed the case files to be their citation numbers. 

   - Code is in `/rename_case_files/` 

1. Used UTFCast to convert all of them to UTF-8 format. 

   - Two had some unknown encoding that couldn't be converted to UTF-8 and  

     couldn't be read by Notepad, so those cases  

     were discarded / ignored going forward. 

   - There was no code written for this step. 

1. Separated the cases that only had a "Remand" section from the cases that had 

   an "Order" section so that it'd be quicker 

   to run regexes against the former. 

   - Code is in 

     `/separate_cases_based_on_whether_they_only_have_a_remand_section.py` 

 

download_cases/README.md 

### How to use it 
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1. Start a terminal session using the Miniconda virtual environment. 

   1. Go to Start (in Windows) and type "Anaconda" and select the "Anaconda  

   Prompt" program. 

1. Run `conda activate C:\Users\Nathan\Miniconda3\envs\categorize_court_cases\venv` 

to activate the virtual environment. 

  1. Run `conda env list` to see a list of all environments.  You can specify  

  the environment by name or by path. 

1. Run `cd C:\Users\Nathan\Documents\Upwork\2019\06\categorize_court_cases` to  

switch to the directory of the project. 

   1. To create a new scrapy project, run `scrapy startproject project_name` 

1. To run the crawler *locally*: 

   1. `cd` into the project's directory and run `scrapy crawl name_of_crawler`. 

        - The name of the crawler is defined in a file within `project_name/spiders/` 

        directory. 

1. To run the crawler *on ScrapingHub*: 

    1. Deploy the spider to ScrapingHub: ([Source]( 

    https://www.youtube.com/watch?v=JYch0zRmcgU)) 

       1. `pip install shub` 

       1. `shub login` 

       1. `shub deploy` 

    1. In the ScrapingHub Job dashboard, click "Run" and select the name of the 

    spider you created. 

1. To download the case files stored on Google Cloud Storage: 
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    1. Start a Google Cloud SDK Shell. 

    1. Run `gsutil -m cp -R gs://nathan-wailes-upwork-evan-seamone/ .` 

### Notes 

- Example URL for a case: https://www.va.gov/vetapp19/files3/a19000160.txt 

- You can't search for a case on the BVA website with the case's docket number 

as it appears in the Excel workbook,  

because the format doesn't match.  The BVA website expects a format like 

'95-38 222'. 

- Example URL to search across all years for a particular citation number 

("0918001" in this case): 

https://www.index.va.gov/search/va/bva_search.jsp?QT=&EW=0918001&AT=&ET=&RPP=

10&DB=2019&DB=2018&DB=2017&DB=2016&DB=2015&DB=2014&DB=2013&DB=20

12&DB=2011&DB=2010&DB=2009&DB=2008&DB=2007&DB=2006&DB=2005&DB=20

04&DB=2003&DB=2002&DB=2001&DB=2000&DB=1999&DB=1998&DB=1997&DB=19

96&DB=1995&DB=1994&DB=1993&DB=1992 

 

- [Using Crawlera with 

Scrapy](https://support.scrapinghub.com/support/solutions/articles/22000188399-using-

crawlera-with-scrapy) 

 

 

download_cases/requirements.txt 
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google-api-core==1.12.0 

google-auth==1.6.3 

google-cloud-core==1.0.2 

google-cloud-storage==1.16.1 

google-resumable-media==0.3.2 

googleapis-common-protos==1.6.0 

 

download_cases/scrapinghub.yml 

project: 395148 

stacks: 

    default: scrapy:1.6-py37 

requirements: 

 file: requirements.txt 

 

download_cases/scrapy.cfg 

# Automatically created by: scrapy startproject 

# 

# For more information about the [deploy] section see: 

# https://scrapyd.readthedocs.io/en/latest/deploy.html 

 

[settings] 

default = download_cases.settings 

 



                                                                                                                                          230 

 

[deploy] 

#url = http://localhost:6800/ 

project = download_cases 

 

download_cases/setup.py 

1. # Automatically created by: shub deploy   
2.    
3. from setuptools import setup, find_packages   
4.    
5. setup(   
6.     name         = 'project',   
7.     version      = '1.0',   
8.     packages     = find_packages(),   
9.     entry_points = {'scrapy': ['settings = download_cases.settings']},   
10.     package_data = {   
11.         'download_cases': [   
12.             'citation_numbers.csv'   
13.         ]   
14.     },   
15.     zip_safe=False,   
16. )   

 

download_cases/download_cases/__init__.py 

1. # Code from:   
2. # https://medium.com/@rutger_93697/i-thought-this-solution-was-somewhat-complex-

3e8bc91f83f8   
3.    
4. import os   
5. import json   
6. import pkgutil   
7. import logging   
8.    
9. path = "{}/google-cloud-storage-credentials.json".format(os.getcwd())   
10.    
11. credentials_content = '''''...'''   
12.    
13. with open(path, "w") as text_file:   
14.     text_file.write(json.dumps(json.loads(credentials_content)))   
15.    
16. logging.warning("Path to credentials: %s" % path)   
17. os.environ["GOOGLE_APPLICATION_CREDENTIALS"] = path   

 

download_cases/download_cases/citation_numbers.csv 
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citation_number 

0000006 

0000013 

0000015 

 

download_cases/download_cases/items.py 

1. # -*- coding: utf-8 -*-   
2.    
3. # Define here the models for your scraped items   
4. #   
5. # See documentation in:   
6. # https://doc.scrapy.org/en/latest/topics/items.html   
7.    
8. import scrapy   
9.    
10.    
11. class GetCaseUrlsItem(scrapy.Item):   
12.     # define the fields for your item here like:   
13.     # name = scrapy.Field()   
14.     pass   

 

download_cases/download_cases/middlewares.py 

1. # -*- coding: utf-8 -*-   
2.    
3. # Define here the models for your spider middleware   
4. #   
5. # See documentation in:   
6. # https://doc.scrapy.org/en/latest/topics/spider-middleware.html   
7.    
8. from scrapy import signals   
9.    
10.    
11. class GetDownloadCasesSpiderMiddleware(object):   
12.     # Not all methods need to be defined. If a method is not defined,   
13.     # scrapy acts as if the spider middleware does not modify the   
14.     # passed objects.   
15.   
16.     @classmethod   
17.     def from_crawler(cls, crawler):   
18.         # This method is used by Scrapy to create your spiders.   
19.         s = cls()   
20.         crawler.signals.connect(s.spider_opened, signal=signals.spider_opened)   
21.         return s   
22.    
23.     def process_spider_input(self, response, spider):   
24.         # Called for each response that goes through the spider   
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25.         # middleware and into the spider.   
26.    
27.         # Should return None or raise an exception.   
28.         return None   
29.    
30.     def process_spider_output(self, response, result, spider):   
31.         # Called with the results returned from the Spider, after   
32.         # it has processed the response.   
33.    
34.         # Must return an iterable of Request, dict or Item objects.   
35.         for i in result:   
36.             yield i   
37.    
38.     def process_spider_exception(self, response, exception, spider):   
39.         # Called when a spider or process_spider_input() method   
40.         # (from other spider middleware) raises an exception.   
41.    
42.         # Should return either None or an iterable of Response, dict   
43.         # or Item objects.   
44.         pass   
45.    
46.     def process_start_requests(self, start_requests, spider):   
47.         # Called with the start requests of the spider, and works   
48.         # similarly to the process_spider_output() method, except   
49.         # that it doesn’t have a response associated.   
50.    
51.         # Must return only requests (not items).   
52.         for r in start_requests:   
53.             yield r   
54.    
55.     def spider_opened(self, spider):   
56.         spider.logger.info('Spider opened: %s' % spider.name)   
57.    
58.    
59. class GetCaseUrlsDownloaderMiddleware(object):   
60.     # Not all methods need to be defined. If a method is not defined,   
61.     # scrapy acts as if the downloader middleware does not modify the   
62.     # passed objects.   
63.   
64.     @classmethod   
65.     def from_crawler(cls, crawler):   
66.         # This method is used by Scrapy to create your spiders.   
67.         s = cls()   
68.         crawler.signals.connect(s.spider_opened, signal=signals.spider_opened)   
69.         return s   
70.    
71.     def process_request(self, request, spider):   
72.         # Called for each request that goes through the downloader   
73.         # middleware.   
74.    
75.         # Must either:   
76.         # - return None: continue processing this request   
77.         # - or return a Response object   
78.         # - or return a Request object   
79.         # - or raise IgnoreRequest: process_exception() methods of   
80.         #   installed downloader middleware will be called   
81.         return None   
82.    
83.     def process_response(self, request, response, spider):   
84.         # Called with the response returned from the downloader.   
85.    
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86.         # Must either;   
87.         # - return a Response object   
88.         # - return a Request object   
89.         # - or raise IgnoreRequest   
90.         return response   
91.    
92.     def process_exception(self, request, exception, spider):   
93.         # Called when a download handler or a process_request()   
94.         # (from other downloader middleware) raises an exception.   
95.    
96.         # Must either:   
97.         # - return None: continue processing this exception   
98.         # - return a Response object: stops process_exception() chain   
99.         # - return a Request object: stops process_exception() chain   
100.         pass   
101.    
102.     def spider_opened(self, spider):   
103.         spider.logger.info('Spider opened: %s' % spider.name)   

 

download_cases/download_cases/pipelines.py 

1. # -*- coding: utf-8 -*-   
2.    
3. # Define your item pipelines here   
4. #   
5. # Don't forget to add your pipeline to the ITEM_PIPELINES setting   
6. # See: https://doc.scrapy.org/en/latest/topics/item-pipeline.html   
7.    
8.    
9. class GetCaseUrlsPipeline(object):   
10.     def process_item(self, item, spider):   
11.         return item   

 

download_cases/download_cases/settings.py 

1. # -*- coding: utf-8 -*-   
2.    
3. # Scrapy settings for download_cases project   
4. #   
5. # For simplicity, this file contains only settings considered important or   
6. # commonly used. You can find more settings consulting the documentation:   
7. #   
8. #     https://doc.scrapy.org/en/latest/topics/settings.html   
9. #     https://doc.scrapy.org/en/latest/topics/downloader-middleware.html   
10. #     https://doc.scrapy.org/en/latest/topics/spider-middleware.html   
11.    
12. BOT_NAME = 'download_cases'   
13.    
14. SPIDER_MODULES = ['download_cases.spiders']   
15. NEWSPIDER_MODULE = 'download_cases.spiders'   
16.    
17.    
18. # Obey robots.txt rules   
19. ROBOTSTXT_OBEY = True   
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20.    
21.    
22. # Crawlera   
23. DOWNLOADER_MIDDLEWARES = {'scrapy_crawlera.CrawleraMiddleware': 300}   
24. CRAWLERA_ENABLED = True   
25. CRAWLERA_APIKEY = '...'   
26. CONCURRENT_REQUESTS = 32   
27. CONCURRENT_REQUESTS_PER_DOMAIN = 32   
28. AUTOTHROTTLE_ENABLED = False   
29. DOWNLOAD_TIMEOUT = 600   
30.    
31.    
32. ITEM_PIPELINES = {   
33.     'scrapy.pipelines.files.FilesPipeline': 500   
34. }   
35. FILES_STORE = 'gs://.../'   
36. IMAGES_STORE = 'gs://.../'   
37. GCS_PROJECT_ID = "..."   

 

download_cases/download_cases/spiders/__init__.py 

1. # This package will contain the spiders of your Scrapy project   
2. #   
3. # Please refer to the documentation for information on how to create and manage   
4. # your spiders.   

 

download_cases/download_cases/spiders/download_cases.py 

1.  import csv   
2. import pkgutil   
3. import re   
4.    
5. import scrapy   
6. from scrapy.selector import SelectorList   
7.    
8.    
9. def get_citation_numbers():   
10.     citation_numbers = []   
11.    
12.     csv_file_data = pkgutil.get_data("download_cases", "citation_numbers.csv")   
13.    
14.     reader = csv.DictReader(csv_file_data.decode('utf-8-sig').splitlines(),   
15.                             delimiter=',')   
16.     for index, row in enumerate(reader):   
17.         citation_numbers.append(row['citation_number'])   
18.    
19.     assert isinstance(citation_numbers, list)   
20.     return citation_numbers   
21.    
22.    
23. class DownloadCasesSpider(scrapy.Spider):   
24.     name = "download_cases"   
25.    
26.     # I'm appending "&SPC=false" to the end of the URL to avoid the   
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27.     # autosuggestions.   
28.     base_url = 'https://www.index.va.gov/search/va/bva_search.jsp?QT=&EW=%s' \   
29.                '&AT=&ET=&RPP=10&DB=2019&DB=2018&DB=2017&DB=2016&DB=2015' \   
30.                '&DB=2014&DB=2013&DB=2012&DB=2011&DB=2010&DB=2009&DB=2008' \   
31.                '&DB=2007&DB=2006&DB=2005&DB=2004&DB=2003&DB=2002&DB=2001' \   
32.                '&DB=2000&DB=1999&DB=1998&DB=1997&DB=1996&DB=1995&DB=1994' \   
33.                '&DB=1993&DB=1992&SPC=false'   
34.    
35.     citation_numbers = get_citation_numbers()   
36.    
37.     def start_requests(self):   
38.         assert isinstance(self.citation_numbers, list)   
39.         for citation_number in self.citation_numbers:   
40.             assert isinstance(citation_number, str)   
41.             url = self.base_url % citation_number   
42.             yield scrapy.Request(url=url, callback=self.parse)   
43.    
44.     def parse(self, response):   
45.         result = response.xpath('//*[@id="results-area"]/div[1]/a/@href')   
46.         if isinstance(result, SelectorList):   
47.             result = result[0]   
48.         case_url = result.extract()   
49.    
50.         citation_number = re.findall('EW=(\d+)', response.url)[0]   
51.         yield {   
52.             'file_urls': [case_url],   
53.             'citation_number': citation_number   
54.         }   

 

download_cases/project.egg-info/dependency_links.txt 

<empty file> 

 

download_cases/project.egg-info/entry_points.txt 

[scrapy] 

settings = download_cases.settings 

 

download_cases/project.egg-info/not-zip-safe 

<empty file> 

 

download_cases/project.egg-info/PKG-INFO 



                                                                                                                                          236 

 

Metadata-Version: 1.0 

Name: project 

Version: 1.0 

Summary: UNKNOWN 

Home-page: UNKNOWN 

Author: UNKNOWN 

Author-email: UNKNOWN 

License: UNKNOWN 

Description: UNKNOWN 

Platform: UNKNOWN 

 

download_cases/project.egg-info/SOURCES.txt 

setup.py 

download_cases/__init__.py 

download_cases/case_file_urls.csv 

download_cases/citation_numbers.csv 

download_cases/google-cloud-storage-credentials.json 

download_cases/items.py 

download_cases/middlewares.py 

download_cases/pipelines.py 

download_cases/settings.py 

download_cases/spiders/__init__.py 

download_cases/spiders/download_case_files.py 
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download_cases/spiders/download_cases.py 

project.egg-info/PKG-INFO 

project.egg-info/SOURCES.txt 

project.egg-info/dependency_links.txt 

project.egg-info/entry_points.txt 

project.egg-info/not-zip-safe 

project.egg-info/top_level.txt 

 

download_cases/project.egg-info/top_level.txt 

download_cases 

 

rename_case_files/get_filenames_of_files_that_werent_renamed.py 

1. import os   
2.    
3. path_to_cases = 'C:\\Users\\<Username>>\\Desktop\\full'   
4.    
5. cases_we_didnt_find_the_order_section_for = []   
6.    
7. for index, filename in enumerate(os.listdir(path_to_cases)):   
8.     if len(filename) > 12:   
9.         print(filename)   

 

rename_case_files/rename_case_files.py 

1. import os   
2. import re   
3.    
4. base_directory = "C:\\Users\\<Username>\\Desktop\\full"   
5. file_names = os.listdir(base_directory)   
6.    
7. for file_name in file_names:   
8.     full_path_to_file = os.path.join(base_directory, file_name)   
9.     try:   
10.    
11.         try:   
12.             with open(full_path_to_file, 'r', encoding='utf16') as infile:   
13.                 file_contents_as_a_string = infile.read()   
14.         except:   
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15.             with open(full_path_to_file, 'r', encoding='ISO-8859-1') as infile:   
16.                 file_contents_as_a_string = infile.read()   
17.    
18.         # (?<=Citation Nr: )(\d+)   
19.         # Citation Nr: (\d+)   
20.         citation_number_matches = re.match('Citation Nr: (\d+)',   
21.                                            file_contents_as_a_string)   
22.         citation_number = citation_number_matches[1]   
23.         print(citation_number)   
24.    
25.         new_file_name = citation_number + '.txt'   
26.         new_full_path = os.path.join(base_directory, new_file_name)   
27.         os.rename(full_path_to_file, new_full_path)   
28.     except:   
29.         print("Error with file: %s" % full_path_to_file)   

 

separate_cases_based_on_whether_they_have_an_order_section.py 

1. import argparse   
2. import os   
3. import re   
4. from shutil import copyfile   
5.    
6.    
7. def separate_cases_based_on_whether_they_only_have_a_remand_section(base_path,   
8.                                                                     every_nth_case): 

  
9.     path_to_input_cases = os.path.join(base_path,   
10.                                        '02 case files converted to utf-8')   
11.     base_path_for_output = os.path.join(base_path,   
12.                                         '03 case files separated based on '   
13.                                         'whether they have an ORDER section')   
14.     path_to_where_cases_with_an_order_section_should_go = os.path.join(   
15.         base_path_for_output, 'has an ORDER section')   
16.     path_to_where_cases_without_an_order_section_should_go = os.path.join(   
17.         base_path_for_output, 'does not have an ORDER section')   
18.    
19.     for path in [path_to_where_cases_with_an_order_section_should_go,   
20.                  path_to_where_cases_without_an_order_section_should_go]:   
21.         if not os.path.exists(path):   
22.             os.makedirs(path)   
23.    
24.     for index, filename in enumerate(os.listdir(path_to_input_cases)):   
25.         path_to_file = os.path.join(path_to_input_cases, filename)   
26.         if index % every_nth_case == 0:   
27.             pass   
28.         else:   
29.             continue   
30.    
31.         with open(path_to_file, 'r', encoding='utf-8') as infile:   
32.             case_text = infile.read()   
33.    
34.             if re.findall('(\n\s*ORDERS?\s*\n)', case_text):   
35.                 path_to_output_file = os.path.join(   
36.                     path_to_where_cases_with_an_order_section_should_go,   
37.                     filename)   
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extract_order_sections.py 

1. import argparse   
2. import os   
3. import re   
4. from collections import defaultdict   
5.    
6.    
7. def extract_the_orders_into_new_files_in_a_new_directory(base_path,   
8.                                                          every_nth_case,   
9.                                                          debug=False):   
10.     path_to_input_cases = os.path.join(base_path,   
11.                                        '03 case files separated based on '   
12.                                        'whether they have an ORDER section',   
13.                                        'has an ORDER section')   
14.     base_path_for_output = os.path.join(base_path,   
15.                                         '04 isolated orders sections')   
16.     if not os.path.exists(base_path_for_output):   
17.         os.makedirs(base_path_for_output)   
18.    
19.     cases_we_didnt_find_the_order_section_for = []   
20.     matches_against_the_regex = defaultdict(list)   
21.     cases_without_the_string_ORDER_in_it = []   
22.     cases_with_multiple_matches = []   
23.    
24.     number_of_cases_considered = 0   
25.    

38.                 copyfile(path_to_file, path_to_output_file)   
39.             else:   
40.                 path_to_output_file = os.path.join(   
41.                     path_to_where_cases_without_an_order_section_should_go,   
42.                     filename)   
43.                 copyfile(path_to_file, path_to_output_file)   
44.    
45.     path_to_done_file = os.path.join(base_path_for_output, 'done.txt')   
46.     with open(path_to_done_file, 'w') as outfile:   
47.         outfile.write("Done")   
48.    
49.    
50. if __name__ == '__main__':   
51.     parser = argparse.ArgumentParser(   
52.         description='Separate the case files based on whether they only have a '   
53.                     'remand section or not.')   
54.     parser.add_argument('--base_path', type=str,   
55.                         help='the path to the parent folder of the folder '   
56.                              'containing the input case files')   
57.     parser.add_argument('--every_nth_case', type=int,   
58.                         help='If not specified, the program will only consider '   
59.                              'every 1000th case, which is '   
60.                              'useful for testing.')   
61.    
62.     args = parser.parse_args()   
63.     base_path = args.base_path if args.base_path else 'C:\\Users\\Nathan\\Desktop'   
64.     every_nth_case = args.every_nth_case if args.every_nth_case else 1000   
65.     separate_cases_based_on_whether_they_only_have_a_remand_section(base_path,   
66.                                                                     every_nth_case)   
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26.     for index, filename in enumerate(os.listdir(path_to_input_cases)):   
27.         path_to_file = os.path.join(path_to_input_cases, filename)   
28.         if index % every_nth_case == 0:   
29.             number_of_cases_considered += 1   
30.             pass   
31.         else:   
32.             continue   
33.         with open(path_to_file, 'r', encoding='utf-8') as infile:   
34.             case_text = infile.read()   
35.             regex_matches = get_order_section(case_text)   
36.    
37.             if len(regex_matches) >= 1:   
38.                 output_orders_section_to_a_new_file(base_path_for_output,   
39.                                                     filename, regex_matches)   
40.    
41.                 if len(regex_matches) > 1:   
42.                     cases_with_multiple_matches.append(filename)   
43.             else:   
44.                 cases_we_didnt_find_the_order_section_for.append(filename)   
45.    
46.             if debug:   
47.                 if 'ORDER' not in case_text:   
48.                     cases_without_the_string_ORDER_in_it.append(filename)   
49.                 for match in regex_matches:   
50.                     matches_against_the_regex[filename].append(match)   
51.    
52.     output_the_list_of_cases_that_we_didnt_find_an_order_section_for(base_path,   
53.                                                                      cases_we_didnt_f

ind_the_order_section_for)   
54.    
55.     if debug:   
56.         print_results(cases_we_didnt_find_the_order_section_for,   
57.                       matches_against_the_regex,   
58.                       cases_without_the_string_ORDER_in_it,   
59.                       cases_with_multiple_matches, number_of_cases_considered)   
60.    
61.    
62. def get_order_section(case_text):   
63.     regex_to_find_order_section = r"\n" \   
64.                                   r"\s*ORDERS?\s*\n" \   
65.                                   r"\s*(.+?)\s*\n" \   
66.                                   r"\s*(?:" \   
67.                                       r"(?:" \   
68.                                           r"(?:[^\n]+\n)?" \   
69.                                           r"[^\n]+\n[^\n]+" \   
70.                                           r"Board\sof\sVeterans['’]\sAppeals" \   
71.                                       r")" \   
72.                                       r"|(?:______)" \   
73.                                       r"|(?:[A-Z\ \.\:]{3,}?\s*\n)" \   
74.                                   r")"   
75.     regex_matches = re.findall(regex_to_find_order_section, case_text,   
76.                                re.DOTALL)   
77.     return regex_matches   
78.    
79.    
80. def output_orders_section_to_a_new_file(base_path_for_output, filename,   
81.                                         regex_matches):   
82.     path_to_output_file = os.path.join(base_path_for_output, filename)   
83.     case_text_to_output = "\n\n".join(regex_matches)   
84.     with open(path_to_output_file, 'w') as outfile:   
85.         outfile.write(case_text_to_output)   
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86.    
87.    
88. def output_the_list_of_cases_that_we_didnt_find_an_order_section_for(base_path,   
89.                                                                      cases_we_didnt_f

ind_the_order_section_for):   
90.     path_to_output_file = os.path.join(base_path,   
91.                                        '04 cases we didnt find the order '   
92.                                        'section for.txt')   
93.     with open(path_to_output_file, 'w') as outfile:   
94.         for filename in cases_we_didnt_find_the_order_section_for:   
95.             outfile.write(filename + '\n')   
96.    
97.    
98. def print_results(cases_we_didnt_find_the_order_section_for,   
99.                   matches_against_the_regex,   
100.                   cases_without_the_string_ORDER_in_it,   
101.                   cases_with_multiple_matches, number_of_cases_considered):   
102.     print("\n\n***\n")   
103.     print("Number of cases considered: %d" % number_of_cases_considered)   
104.     print("\n***\n\n")   
105.    
106.     print("\n\n***\n")   
107.     print("Cases we didn't find the order section for:")   
108.     print("\n***\n\n")   
109.     for case_filename in cases_we_didnt_find_the_order_section_for:   
110.         print(case_filename)   
111.    
112.     print("\n\n***\n")   
113.     print("Cases with multiple matches:")   
114.     print("\n***\n\n")   
115.     for case_filename in cases_with_multiple_matches:   
116.         print(case_filename)   
117.    
118.     print("\n\n***\n")   
119.     print("Matches against the regex:")   
120.     print("\n***\n\n")   
121.    
122.     for case_filename in sorted(matches_against_the_regex.keys()):   
123.         for match in matches_against_the_regex[case_filename]:   
124.             print(case_filename)   
125.             print('\n\n')   
126.             print(match)   
127.             print("\n\n<<<<<<<<<<<<<>>>>>>>>>>>>>>\n\n")   
128.    
129.     print("\n\n***\n")   
130.     print("Cases without the string 'ORDER' in them:")   
131.     print("\n***\n\n")   
132.    
133.     for filename in cases_without_the_string_ORDER_in_it:   
134.         print(filename)   
135.    
136.    
137. if __name__ == '__main__':   
138.     parser = argparse.ArgumentParser(   
139.         description='Extract the orders sections from cases into new files in

 a'   
140.                     ' separate directory.')   
141.     parser.add_argument('--base_path', type=str,   
142.                         help='the path to the parent folder of the folder '   
143.                              'containing the input case files')   
144.     parser.add_argument('--every_nth_case', type=int,   
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145.                         help='If not specified, the program will only conside
r '   

146.                              'every 1000th case, which is useful for testing.
')   

147.     parser.add_argument('--debug', type=int,   
148.                         help='This will print information about what was done

 '   
149.                              '/ found.  1 for True, default is False')   
150.    
151.     args = parser.parse_args()   
152.     base_path = args.base_path if args.base_path else 'C:\\Users\\<Username>\

\Desktop'   
153.     every_nth_case = args.every_nth_case if args.every_nth_case else 1000   
154.     debug = args.debug if args.debug else False   
155.     extract_the_orders_into_new_files_in_a_new_directory(base_path,   
156.                                                          every_nth_case, debu

g)   
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Appendix B 

NLP Search Terms and Code 

 

 



                                                                                                                                          244 

 

  



                                                                                                                                          245 

 



                                                                                                                                          246 

 



                                                                                                                                          247 

 

 



                                                                                                                                          248 

 

 



                                                                                                                                          249 

 

 



                                                                                                                                          250 

 

 



                                                                                                                                          251 

 

 



                                                                                                                                          252 

 

 



                                                                                                                                          253 

 

 



                                                                                                                                          254 

 

 



                                                                                                                                          255 

 

Appendix C 

Race Discrimination Classifier Code 

 

An application for copyright of a literary work has been submitted for the below code and 

all rights are reserved. © 2020 Evan R. Seamone 
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Appendix D 

 

Sexual-Orientation Discrimination Classifier Code 

 

An application for copyright of a literary work has been submitted for the below code and 

all rights are reserved. © 2020 Evan R. Seamone. 
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Appendix E 

 

Data Dictionary for Coding of Case Content 

Variable Description Variable Labels Limitations/Notes 

        

Case_Outcome character variable 

indicating case 

outcome 

A = approved; D = denied   

Outcome numeric variable 

indicating case 

outcome 

0 = denied; 1 = approved   

Discrimination_Type type of identified 

discrimination in 

claim 

R = racial discrimination  

SO = sexual-orientation 

discrimination 

R/SO = combination of 

racial and sexual-

orientation discrimination 

  

Type recoded 

discrimination 

type 

1 = racial discrimination  

2 = sexual-orientation and 

combination claims 

  

DADT "Don't Ask, Don't 

Tell" policy; 

repealed 

September 2011 

1=pre-repeal 

2=post-repeal 

Status based on the 

decision date of the appeal 

DSM_Version Version of the 

DSM used in the 

diagnoses of the 

veteran and 

evaluation of 

claim 

3=version 3 

4=version 4 

5=version 5 

Most frequently identified 

in the opinion; in cases 

that did not explicitly 

identify the DSM version, 

the date of appeal was 

utilized as a proxy 

Draft_Era flag to identify 

pre- and post-draft 

veterans 

1=draft era 

2=post-draft era 

Calculated based on 

veteran's first and last year 

of service 

Region One of four 

regions, 

identifying the 

originating 

regional office 

West 

South 

Midwest 

Northeast 

  

Representation Legal counsel of 

appellant 

String Taken directly from the 

opinion 

Representation_Flag Dummy variable 

for represented or 

pro se 

1=represented 

2=pro se 

3=unknown 

  

Race racial or ethnic 

designation 

identified or 

reasonably 

inferred from the 

opinion text 

Asian LOTS of missing data; 

even in racial 

discrimination cases, race 

is rarely identified 

    African-American   

    Hispanic   

    Native American   
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    Native Hawaiian/Pacific 

Islander 

  

    Other Minority   

    White   

Gender   1=male   

    2=female   

    3=transgender/transsexual   

Variable Description Variable Labels Limitations/Notes 

Sexual_Orientation derived from 

opinion context 

Presumed Heterosexual not a sexual orientation 

case; sexual orientation 

not specifically mentioned 

    Heterosexual mention of relations with 

opposite sex, such as 

spouse, gf/bf, etc AND 

absence of mention of 

bisexuality 

    Presumed Homosexual sexual orientation can be 

deduced from context but 

is not explicitly stated 

    Homosexual sexual orientation is 

explicitly mentioned by 

veteran in supporting 

evidence 

    Bisexual sexual orientation is 

explicitly mentioned by 

veteran in supporting 

evidence 

    Transgender sexual orientation is 

explicitly mentioned by 

veteran in supporting 

evidence or context 

blatantly infers 

transgenderism 

SO_Recode Recoded 

categories of 

sexual orientation 

1=presumed heterosexual 

and heterosexual 

  

    2=presumed homosexual 

and homosexual 

  

    3=bisexual/transsexual   

Branch_of_Service   Air Force 

Army 

Coast Guard 

Marines 

Navy 

Unreported 

In the rare event of two 

branches of service, the 

active duty branch and/or 

the longest tenure was 

coded 

Begin_Service First year of 

service  

 4-digit year   

End_Service Last year of 

service 

 4-digit year   

Years_of_Service calculated variable End_Service - 

Begin_Service 

this calculation may 

include service gaps, not 

always identified by the 

opinion 
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Medals_Awards raw number of 

medals / awards / 

honors / ribbons / 

badges, if 

mentioned in the 

opinion 

  not consistently 

documented 

Awards_Flag dummy variable to 

distinguish those 

with a record of 

honors and those 

without 

0=no honors 

1=honors (regardless of 

number) documented 

  

Service_Era   World War II = December 

7, 1941, to December 31, 

1946 

  

    Korean conflict = June 27, 

1950, to January 31, 1955 

  

    Vietnam War era = 

February 28, 1961, to May 

7, 1975, for Veterans who 

served in the Republic of 

Vietnam during that 

period. August 5, 1964, to 

May 7, 1975, for Veterans 

who served outside the 

Republic of Vietnam 

  

    Gulf War = August 2, 

1990, through a future 

date to be set by law or 

presidential proclamation 

  

    Peacetime era = service 

period does not span one 

of the war eras 

  

    Multiple = service 

spanning more than one 

war or peace era 

  

Num_MH_Claimed Calculated 

variable 

Sum of mental health 

conditions being 

adjudicated as part of 

current claim 

If Acquired Psychiatric 

Disorder is the only 

condition listed, that's 

reflected in the dataset. If 

APD is accompanied by 

the formal DSM 

conditions, APD is not 

coded but the formal 

diagnoses are. 

Administrative_Discrimination Dummy variable 0=no   1=yes discrimination in areas 

such as discharge, 

promotion, rank, work 

conditions, treatment by 

superiors 

Interrogation Dummy variable 0=no   1=yes formal 

interrogation/investigation 

of one's sexual orientation 

Harassment Dummy variable 0=no   1=yes Name-calling, demeaning 

behavior, intimidation, 

threats 
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Physical_Assault Dummy variable 0=no   1=yes  Physically violent 

altercation 

Combat Dummy variable 0=no   1=yes evidence of combat 

trauma/exposure 

Sexual_Assault Dummy variable 0=no   1=yes includes attempted assault 

and sexual harassment 

Preservice_Trauma Dummy variable 0=no   1=yes opinion contains 

information about pre-

service traumatic events 

Num_Trauma_Types Calculated 

variable 

 Sum of traumatic events 

(administrative 

discrimination, 

interrogation, harassment, 

combat, and preservice 

trauma) 

  

MST_Flag Dummy variable 0=no   1=yes MST explicitly claimed 

Childhood_Phy_Sex_Abuse Dummy variable 0=no   1=yes childhood physical and/or 

sexual abuse noted in 

supporting evidedence; all 

records in this category 

were included in pre-

service trauma; this 

category identifies 

preservice trauma that was 

physically or sexually 

abusive in nature 

Claimed_MH_Disorder claimed mental 

health 

disorder/condition 

name of claimed disorder   

Claimed_MH_Disorder_2   additional mental health 

disorders claimed 

  

Claimed_MH_Disorder_3   additional mental health 

disorders claimed 

  

Claimed_MH_Disorder_4   additional mental health 

disorders claimed 

  

Category_1   diagnosis in 

Claimed_MH_Disorder 

rolled up to the DSM main 

grouping 

  

Category_2   diagnosis in 

Claimed_MH_Disorder_2 

rolled up to the DSM main 

grouping 

  

Category_3   diagnosis in 

Claimed_MH_Disorder_3 

rolled up to the DSM main 

grouping 

  

Category_4   diagnosis in 

Claimed_MH_Disorder_4 

rolled up to the DSM main 

grouping 

  

Granted   mental health condition 

claimed granted on 

  

Granted_2   additional mental health 

conditions granted 
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Granted_3   additional mental health 

conditions granted 

  

Granted_Cat   diagnosis in Granted 

rolled up to the DSM main 

grouping 

Null for all denied claims 

Granted_Cat_2   diagnosis in Granted_2 

rolled up to the DSM main 

grouping 

  

Granted_Cat_3   diagnosis in Granted_3 

rolled up to the DSM main 

grouping 

  

Reason   summary of rationale for 

denial 

  

Notes   unique details of the 

case/opinion; brief 

summary of opinion 
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Appendix F 

 

IRB Exemption Approval 

 

 

 

 

 

 

 

 

 

 

 

 

 


