CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, LAW DIVISION

MARY A TUJETSCH, Yy 2 e s
M o
Plaintiff, g 50R0Tsy -
v ) %éﬂﬁm 7”- SGURT
TODD C. PUSATERI, FIRST DENTAL, ) (Tlansfened to Law Division)
PC and FIRST DENTAL OF ORLAND ) Hon Charles R. Winkler
PARK,PC, ;
Defendants. )

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Putsuant to 735 ILCS 5/2-1005, Defendants move this Cowrt for entry of summary
judgment on each Count of the three-count Amended Complaint (“Complaint”) In support of

their motion, Defendants state as follows:

INTRODUCTION

This is not the first time that the Plaintiff has cast herself in the role of the victim and
accused a fellow dentist of attempting to cheat and deceive her. After years of prevarication,
Tujetsch recently admitted, for the first time, that she has been a litigant in 18 lawsuits, at least
six of which involve Tujetsch accusing another dentist of fraud, breach of contract,’ or even
criminal misconduct? Tujetsch has repeatedly proven heiself incapable of owning and
managing her own dental p-Iactice‘. Since 1989, Tujetsch has purchased five dental practices.’
Not one of those practices was ever 1e-sold, and not one of them is in existence today.
Tyjetsch’s employment by others has almost invariably ended with her being fired. See, e g,

Exh B. Given her long record of incompetence and vexatious litigation, Tujetsch is now

' The recently disclosed litigation fails to include at least five lawsnits, many of which were filed in
Indiana See Lake County repoit and summary of litigation against other dentists in Group Exh. A, at pp. 12-16

? See accusations of criminal misconduct directed at Bradley Dental and response in Group Exh. B.

? See Exh. C, response to Interrogatory no 3




unemployable At the culmination of her professional career, Tujetsch has no dental office, and
no patients, leaving her plenty of time to flog meritless claims against other dentists who have
had the misfortune to cross her path.

In this action, Tujetsch’s target is First Dental, P.C,, the seller (“Seller”) of a dental
practice in Orland Park, Illinois (“Dental Piactice”). After buying the Dental Practice and
running it into the ground (and admitting that the “recipe for disaster” was her own), Tujetsch
now accuses Defendants of breaching an asset sale agreement executed June 27, 2004
(“Agreement”) by failing to deliver “patient lists,” and by making false representations in the
Agreement regarding “active patients” and “equipment” See Exh. D (Complaint). Tujetsch
contends that that the false representations were made in order fraudulently to induce Tujetsch to
enter into the Agreement and a five-year lease (“Lease™) on office piemises occupied by the
Dental Practice, and owned by Dr. Pusateri (“Premises™). Id.

Section 9.07 of the Agreement states that “any notice, demand or request required or
permitted to be given under the provisions of this Agreement shall be in writing [and] shall be
delivered personally . * to Dr. Pusateri and his lawyer, Steven Jesser See Id. (Complaint) at
its Exh A, §9.07. Tujetsch has never delivered to Pusateri and Jesser a written notice in

E R 1Y

conformity with Section 9.07 about “patient lists,” “active patients,” or “equipment” On
October 24, 2005, over 16 months after she took possession of the Dental Practice, Tujetsch sent
a letter to Pusateri accusing him of overstating “active patients” in the Agieement. See Exh E
(Affidavit of Pusateri), 182, 88. The letter said nothing about missing “patient lists” or faulty
“equipment.” Tujetsch’s first wiitten expression of concein about “equipment” is in the

complaint that she filed in this action on June 12, 2006 -- almost two years after she took

possession of the Dental Practice. Tujetsch furst complains of “missing patient” lists in the




amended complaint that she filed in August 2007,

Not surptisingly, there is no evidence to support any of Tujetsch’s claims -- and none can
or will be adduced in response to this motion -- because the claims are based on a willful
perversion of the facts and the Agreement. As demonstrated below, there is no evidence of any
default or misrepresentation in respect of “patient lists,” “active patients,” o1 “equipment.”

NATURE OF THE CLAIMS

Patient Lists. In Count I, Tujetsch alleges that Seller “[failed] to provide [het] with a list
of Active Patients or any other patient lists,” thereby breaching a “[performance] obligation to
place Tujetsch in ‘possession and operating control of® ‘[a]ll patient lists . . . relating to the
Dental Practice . . *” Exh. D, f18. “[Alfter the closing,” Tujetsch “requested a patient list
identifying 1,200 active patients of the Dental Practice” that she “needed the patient list to
contact the Dental Practice’s customers . . ”(Id., §20; emphasis supplied). Tujgtsch “notified
defendants of the breach of the Agreement [with respect to “patient lists”] on or about October
24,2005 7 (Id , 128). Pusateri “directed [Tujetsch] to contact Fiist Pacific [(Coxporation)]‘1 fora
patient list” (Id ., 422). “Neither Pusateri nor First Pacific provided Tujetsch with access to the

records or data that purportedly establish the basis for the number of Active Patients ” Id , 123.

* In March 2001, Dr. Pusateri outsourced the issuance and collection of patient bills of the Dental Practice
to First Pacific Corporation, a specialized third-party service provider headquartered in Salem, Oregon (“FPC™).
Pursuant to a written Sales and Service Agreement, the Dental Practice agreed to use a computer system and
software package furnished to the Dental Practice by FPC (hereinafter the “FPC Terminal” and “FPC Sofiware”),
“[iln order to facilitate client’s sale of accounts receivable to FPC, and as a part of FPC’s service and exchange of
data” Exh E, 714-16

In addition to acting as a conduit to supply billing information to FPC, the FPC Terminal contained
database software that apgregated and stored patient and billing information locally, as entered, and had the capacity
to generate reports and patients lists using the stored information. Such reports and patient lists could be generated
according to “canned” formats, or user-designated formats customized to provide specifically selected information.
The FPC Software could be used mechanically to list all patients in the database, or to cull from the database subsets
of patients on the basis of defined criteria. See Id. 19

The FPC Terminal and Sofiware remained property of FPC at all times after being placed in the Dental
Practice, and therefore was not an asset of Seller that could be sold to Tujetsch. 1d , 1418, 50. However, on June 30,
2004, Tujetsch contracted with FPC for continued access to the FPC Terminal and FPC services for the Dental
Practice Id, §74-75, 77-78.
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Active Patients Count [I claims that Defendants breached the Agreement by overstating,

in the Agreement, the number of “active patients” treated in the Dental Practice in the 24 months
prior to its sale (Id, %930, 31), and misrepresenting, on June 27, 2004, that unspecified
“equipment” of the Dental Practice was in working order (Id., 4932, 33) >

Fraud in the Inducement. Count III alleges, “on information and belief,” that, in order

to induce Tujetsch to enter into the Agreement and Lease, Dr. Pusateri, at the time he executed
the Agreement on June 27, 2004, knowingly inflated the number of “active patients” of the
Dental Practice in the Agreement, and knowingly misrepresented that “equipment” of the Dental
Practice was then “working and in good order.” [d., 440.

STANDARD OF REVIEW

Summary judgment under 735 ILCS 5/2-1005 is a means of resolving litigation where no

matetial fact is at issue. See Chubb Ins. Co. v. DeChambre, 349 IIl. App 3d 56, 59

(1* Dist. 2004). In ruling on a motion to dismiss the Court considers the pleadings and proffered
evidence to determine if any material factual dispute exists. If there is no dispute of material
fact, the Court considers the facts and the law and determines whether, on the undisputed facts,
the moving party is entitled to judgment. See Id., 349 IlI. App. 3d at 59.

There are two types of summary judgment motions: 1) a motion affirmatively showing
that some element of the case must be resolved in the defendant’s favor, requiring the defendant
to prove something that it would not be required to prove at a trial, and 2) a motion of the kind

recognized by the United States Supreme Court in Celotex Corp. v, Catrett, 477 US. 317, 322

(1986), in which a defendant points out the absence of evidence supporting plaintiff’s position

Willett v. Cessna Aircraft Co., 366 111, App. 3d 360, 368 (1% Dist. 2006).

° Section 1 01-2 of the Agreement states that “Seller represents that all equipment is working and in good
order . . [and that] Seller assumes risk of loss of tangible assets prior to, but not subsequent to, closing ”
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STATEMENT OF UNDISPUTED FACTS

In April 2004, Tujetsch advised Dr. Pusateri that she was interested in purchasing the
Dental Practice, and requested access to the Dental Practice to perform due diligence. On April
18, 2004, Tujetsch executed an agreement in which she agreed to preserve the confidentiality of
“[a]ny financial data . which may include . . . [p]atient o1 client lists . .. ” Exh. E, 746.

As of April 2004, information about all patients treated in the Dental Practice after it first
opened its doors in March 1998 was recorded in Patient Charts stored on shelves in the Dental
Practice, as tequired by Section 50 of the Illinois Dental Practice Act, 225 ILCS 25/50
(hereinafter Section 50).% See Id. at 1120-24. Detailed information about patients of the Dental
Practice was also accessible from a redundant, electronic source: the FPC Terminal’ See Id. at
M24-27. However, the FPC Terminal and the FPC Software were never owned by any
Defendant, and were expressly excluded from the assets being conveyed to Tujetsch pursuant to
the Agreement. Exh D, at its Exh. A, §1 02-3; Exh E, §77; Exh. I (Aff. of Ketsdever), |11, 27

After signing the April 2004 confidentiality agieement, Tujetsch was entitled to access to
books and records of the Dental Practice, including patient and client lists of the Dental Practice,
as well as the FPC Terminal. Exh. E at 1946-49 On April 29, 2004, the FPC Terminal was used
by D1. Pusateri to print out two separate “Practice Overview” reports, one as of December 30,

2003, the other as of April 29, 2004 Id. at §9§27-34.% According to the Practice Overview as of

® Section 50 of the Illinois Dental Practice Act, 225 ILCS 25/50, provides that “[e]very dentist shall make a
record of all dental work performed for each patient. The record shall be made in a manner and in sufficient detail
that it may be used for identification purposes. Dental records required by this Section shall be maintained for 10
years.” 225 ILCS 25/50

7 In addition to storing patient information in Patient Charts maintained pursuant to Section 50 (Exh E,
1920-24, 47), the Dental Practice had, since April 1, 2001, also redundantly stored patient information in the FPC
Terminal. Id, Y48 Tujetsch performed due diligence on the FPC Terminal and contracted for continued access to
the FPC Terminal and FPC services on June 30, 2004. Exh. E, 1§75-76.

¥ One of the “canned” reports that the FPC Software could generate upon request was a sunmary report
_called “Practice Overview ™ As explained in written documentation of the FPC Software, the Practice Overview
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December 30, 2003, the Dental Practice had 1,223 “active patients.” Id. According to the
Practice Overview dated as of April 29, 2004, the Dental Practice had 1,227 “active patients.”
Id. Documentation of the First Pacific sofiware defines the number of “active patients” reported
in the Practice Overview as the number of patients treated in the practice during the previous 24
months. Id., 928; Exh. I, 421. This is consistent with the definition of “active patient”
promulgated by the American Dental Association. Exh. E, 30; Exh [, 22.

On May 1, 2004, Tujetsch send a letter to Dr Pusateri thanking him for “all of [his]
efforts and expertise [and for his] time and cooperation,” and stating that she had spent “a
considerable amount of time with [her] financial advisors and dental expert;” that her “experts
[had] evaluated [the Dental Practice] and . . . informed [Tujetsch] that the practice ha{d] leveled
off, with no indication of future growth;” and that “{t]his indicates the potential for financial
problems ahead.” Tujetsch stated that “{d]espite [the potential for financial problems ahead],
[she] believe[d] that the practice could be turned around through hard work,” and concluded,
“li)}f I am going to invest my time and talent in this venture, it is important that I look at this
project in terms of a long term projection.” Notwithstanding “the potential for financial
problems ahead,” Tujetsch stated “[m]y experts have evaluated the practice to be worth an
estimated $144,500.00. I am prepared to offer you $150,000.00 I believe this offer to be fair
and mutually beneficial.” Exh. E, 1951-55.

On Monday, May 10, 2004, Tujetsch increased her offer for the Dental Piactice from
$150,000, to $165,000:

I received your fax on Saturday {(May 8, 2004)] and I was able to fax it on to my
advisors the same day. [ thought I would send my new offer to you as soon as

provides a month-to-date and year-to-date overview of important information for monitoring a practice, including
“the number of active patients,” defined as “[t]he number of patients seen within the last two years ” Exh E, 127-
34.
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possible. In this way, we could still talk on Wednesday [(May 12, 2004)], as
agreed upon, and be one step closer to an agreement.

I have had experience with many dental brokers over the past fifteen years as I
have purchased four dental practices to date. I am well aware that for each
different broker there will be a different criteria formula, or method of evaluating
a practice. Obviously, your broker has your best interest in hand and my broker
has my best interest at hand. The truth probably exists somewhere in the middle.

In the interest of moving the process along, [ am willing to meet you more than
half way. I would like to offer you $165,000 00 with $50,000 of it being cash
upfront. The remaining balance would be paid at the current interest 1ate of 5%.
It is my intention to pay the practice off sooner rather than later as I do not like
paying interest payments. This deal allows you to make a considerable amount of
additional cash in terms of rent and interest payments.

I believe this offer to be fair. I hope that we can agree and move forward with the
process.

Exh. E, 956-58 On May 13, 2004, Tujetsch sent a letter to D1 Pusateri stating, “We have
agreed at a purchase price of $165,000 00 and this $5,000 00 deposit will be subtracted from the
$165,000.00 purchase price at closing.” Id. at 61

Thereafter, the terms of the Agreement and the Lease were negotiated. By Friday, June
25, 2004, those negotiations were complete, and the parties planned to meet at the Premises and
execute the Agreement and the Lease on Sunday, June 27, 2004 The execution copy of the
fully—integrated9 Agreement uses the phrase “active patient” only once, in its first paragiaph,

wherein it states:

Seller is the owner of the denlal practice located at 7714 159" Stueet, Orland Park, 11, 60462
{hereinafier, the Dental Practice) Seoller desires to scll, and Purchaset degires fo prarchase, substantizlly
all of the assets associated with the Denta] Practice on the terms and conditions set forlh in this
Agreemeit, but none of its Habilities unless ypecifically assumed, and none of its shares of stock  Sellet
has represcnted that the Dental Practice has __ active patients, wio have been teated within the
previous beelve months

The underscored space in the foregoing recital remained blank until Sunday, June 27, 2004,

? Section 9 02 of the Agreement provides that “[t]his Agreement and the Schedules and Exhibits referred
to herein embody the entire agreement and understanding of the parties and supersede any and all prior agreements,
arrangements and understandings relating to matters provided for herein ” Exh. D, at its Exh. A, §9 02
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when Tujetsch and Dr. Pusateri met at the Premises to execute the Lease and the Agreement.
The blank was first filled in by Dr. Pusateri as he and Tujetsch were executing the Agreement
At that time, Dr. Pusateri consulted the FPC Terminal in the Premises to confirm that the number
of active patients previously reported by FPC Software (in the two Practice Overviews
downloaded by Dr. Pusateri on April 29, 2004) remained at approximately 1,200. After
confirming that, Pusateri modified the recital, in Tujetsch’s presence, to read as follows: “Seller
has represented that the Dental Practice has approx. 1200 active patients, who have been treated
within the previous twelve-menths fwenty four months according to First Pacific Corporation
Software” Dr. Pusateri changed “twelve months” to “twenty four months” to conform the
recital to the definition of “active patient” used by the FPC Software, and inserted 1,200 as the
number of “active patients” reported by that Software. See Exh. E, 64-68.

The modified recital was then initialed by both Tujetsch and Dr. Pusateri. It appears in

the fully executed Agreement, as follows:

T

Seller is the owner of the dental practice jocated at 7714 139" Street, Orland Park, 1 60462
(hereinafter, the Dental Practice). Selier desires 1o selh and Purcheser desires fo purchuse, substantially
all of the assels associsled with the Dental Practice on the twros and conditons set forth in this
Agreement, bid nose of its labilities waless specificelly assumed, and none of s shmes of stack  Seller
Bas represented that the Dental Practics ha%@%{é%micnw who have been treated within the -
previcus twetvesmonthe tixandiy Z‘)‘g““ o bhs cccodon q FeesT Phcime Corpfe i

Shbusant .
to consideration of the mutual promises amd covenants contained s this Agrecment, the parties lf

agree as toflows:

T'ujetsch has averred in discovery that this was the first representation to her that, according to
FPC software, the Dental Practice had treated approximately 1,200 “active patients” in the
previous 24 months. See Exh. F (Plaintiff’s Answer to Defendants’ Second Interrogatories),
answer to interrogatory no. 1,

The Agreement executed on June 27, 2004 states that “all equipment is working and in
good order” (emphasis supplied); but does not warrant that equipment will remain in working
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order thereafter Section 1.06 of the Agreement provides that “[t}he consummation of the
transactions contemplated by [the] Agreement . . shall take place on July 1, 2004 . . . but
Purchaser shall take possession of the Dental Practice on June 30, 2004.” In fact, after Tujetsch
and Dr. Pusateri executed the Agreement at the Premises on Sunday, June 27, 2004, Tujetsch
gave Pusateri a check for the balance of the $165,000 purchase price and received keys (and
unrestricted access) to the Dental Practice. Exh. E, §72.

Section 1 01 of the Agreement contemplates the delivery to Tujetsch of all of the assets
of the Dental Piactice at the closing, subject to exceptions specified in the Agreement. Among
the assets to be placed in Tujetsch’s possession are “patient lists, . = and patient records ” The
phrase “patient files” appears once in the Agreement, in Section 1.04, wherein it states that “{a]t

time of closing, . . . inactive patient files are to be moved at Seller’s expense” The Agreement

kS I % G

does not contain any other reference to “patient lists,” “patient records,” “patient files,” or
“active patients.” Tt is undisputed that the Dental Practice redundantly maintained patient
information in the fPC Terminal before the sale. However, Section 1.02-3 of the Agreement
expressly excludes from the assets being transferred to Tujetsch “any property of Firstr Pacific
Corporation, including its computers, monitors, keyboards, battery backup, computer speakers,
laser printer, color printer, computer software, and computer connections

In order to retain access to the FPC Terminal and Software, Tujetsch entered into a Sales
and Service Agreement with FPC on June 30, 2004 Exh. 1, §31. Pursuant to that Sales and
Service Agreement, Tujetsch contracted, on terms and conditions that she negotiated bilaterally
with FPC, for continued access to FPC billing services and an FPC Terminal after the sale.

Exh. E, 178; Exh. I, §933-35.

By June 30, 2004 Tujetsch had contracted for continued FPC services and taken




possession of all of the assets of the Dental Practice owned and conveyed by Seller without
incident, pursuant to the Agreement and the Lease '® Not surprisingly, there is no evidence that
any of the professionals employed in the Dental Practice noticed any lack of patient lists (o1 an
inability to contact patients) on or after June 30, 2004. See Affidavits of Messrs Purdue, Galban,
Buben-Dowling, and Johnson in Group Exhibit G.

Over nine months later, in April 2005, Pusateri received a letter from Tujetsch stating that
her “absentee ownership” of the Dental Practice had been a “recipe for disaster,” and that she
had been thinking of selling the Dental Practice. Tujetsch opined that the Dental Practice would
fetch a higher price if it were bundled with the building that housed the Premises. Tujetsch
explained that she had advertised the Premises for “Space Sharing” with other dentists, and in
response had received “numerous calls regarding dentists wanting to purchase the office.”

These interested dentists forced me to contemplate the option of selling the
practice if the money was right. [ then went ahead and advertised the office for
sale and decided that if the price was right, I would be willing to sell If the price
is not right will keep the office and nothing will change. I have received a lot of
interest in the practice and I find myself needing to devote more time to my
Chicago practice. When I originally purchased the office, I have anticipated that
the office could run itself efficiently with little or no input/time from me. 1 have
come to learn that an absentee owner and is a recipe for disaster.

My question to you is, would you be interested in selling the building at 7714 W.
159th Street? I believe that my chances of selling the practice would be greatly
enhanced if I could offer the sale of the building, in addition to my practice. I
know that at the time of the purchase, in July 2004, you were open to the idea of
selling the building. Have you given it any additional consideration? From your
perspective, it would be easier to sell the building with the sale of the dental
practice. I understand that the chiropractors’ lease is coming to an end so the time
could not be more ideal for both of us. The feedback I am getting is that a
potential buyer, who is a dentist, would desire the entire office space .
# ok

I ask that you keep all of this letter confidential as I may ultimately option [sic] to

' Section 6 03 of the Agreement provides that “a]t or before closing, Purchaser shall execute a five-year
lease for the offices of the Dental Practice at 7714 139th Street, Orland Park, IL 60462 [(the “Premises™)] . On
June 28, 2004, Tujetsch entered into a five-year lease on the Premises, where were owned by Pusateri (hereinafter

the “L ease™).
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keep the practice in the end I do not want to alarm Dr. Purdue or the staff and
patients.

Exh.E, 984. The foregoing letter said nothing about a lack of “patient lists,” a perceived
shortfall in “active patients,” or faulty “equipment.” It admitted that the “disaster,” if there was
one, was of Tujetsch’ own making, and closed with the salutation, “The best to you always.”

On April 6, 2005, Tujetsch sent a second letter to Dr. Pusateri “offering [him] one million
($1,000,000.00) for the purchase of [his] building located at 7714 W. 159th Street, Otland Park,
llinois.” Exh. E, 186.

Over six months later, in October 2005, Pusateri received another letter from Tujetsch.
In the letter, dated October 24, 2005, Tujetsch accused, for the first time,” that the Agreement
executed by the parties on June 27, 2004 had overstated the number of “active patients” of the
Dental Practice:

Today, 10/24/05, I have been informed that the actual number of active patients,

at the time of the sale, was 50% less than what you repiesented in our signed,

legal contract Please refer to the contract where you note that 1200 active

patients of record are involved in the sale of the practice. A detailed report by

First Pacific Corporation, your former and current billing agency, indicates that

the actual number of active patients, at the sale, was 668. This mistepresentation

has created an enormous burden for this office as you are also profiting from a
monthly rent of nearly $3,000 00,

Id., 988. The foregoing letter said nothing about an inability to contact patients caused by a lack
of “patient lists” or faulty “equipment.” In response, Pusateri steadfastly denied that he
overstated, on JTune 27, 2004, the number of “active patients” treated in the Dental Practice, as
reported by FPC Software, and produced copies of the two FPC Practice Overviews on which he
relied.

There is no FPC report that supports the accusation made by the May 24 letter. An FPC

" See Amended Complaint at §28 (“Tujetsch notified defendants of the breach of the Agreement on or
about October 24, 20057).
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account manager advised Tujetsch that a list of patients produced by FPC at Tujetsch’s request in
October 2005 was not complete, and could not be relied to prove that the FPC Practice
Overviews issued on April 29, 2004 wete inaccurate as to the number of “active patients.”
Exh. I, 9960-108; Exh. E, 9991-92. On July 6, 2006, by means of a letter “To Whom [t May
Concern,” an officer of FPC confirmed that FPC had never provided any report to Tujetsch that
could be relied upon to conclude that the number of active patients of the Dental Practice, as of
June 27, 2004, was fewer than 1,200. Exh E, §191-92; Exh.1 §975-81.  This was later
confirmed in responses of FPC to a subpoena fiom Tyjetsch,

On October 31, 2007, Tujetsch gave written notice that she was “terminating the Lease .
~and moving out of the [Plremises immediately due to the Landlord’s failure to correct the

b3

breaches outlined in [an eatlier] letter'?. .

ARGUMENT

A. There is no Evidence that Tujetsch Failed to Receive “Patient Lisis.”

There is no evidence that before June 30, 2004 Tujetsch failed to receive access to and
the 1ight to copy “patient lists” of the Dental Practice, as contemplated by the April 18, 2004
confidentiality agreement and Section 4 01 of the Agreement,13 or that on June 27, 2004 or June
30, 2004, Tujetsch failed to receive “patient lists” of the Dental Practice owned by Seller, as
contemplated by the Agreement. There is no evidence that the Agreement purported to convey

to Tujetsch ownership of the FPC Terminal o1 any software or data contained therein, inasmuch

2 In an earlier letter (dated October 12, 2007), Tujetsch complained that Landlord breached the Lease by
failing to document the amount of “Additional Rent,” and by violating Tujetsch’s right of quiet enjoyment by,
among other things, scheduling landscaping maintenance during hours. See letters from Tujetsch to Landlord
attached hereto as Group Exhibit H.

? Section 4 01 of the Agreement provides that “[p]rior to the Closing Date, Seller shall, at Purchaser’s
request, afford or cause to be afforded to the agents, attorneys, accountants and other authorized representatives of
Purchaser reasonable access during normal business hours to all employees, properties, books and records of the
Dental Practice and shall permit such persons, at Purchaser’s expense, to make copies of such books and records ”
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as the FPC Terminal and Software were expressly excluded from the sale. There is no evidence
that any “patient list” was ever hidden or otherwise withheld from Tujetsch. There is no
evidence that before June 30, 2004, the Dental Practice at any time failed to comply with Section
50 of the Dental Practice Act, meaning that all patient information had been updated for each
patient, as tequired by law, at the time of each office visit, and maintained in Patient Charts
owned by Seller and located in the Dental Practice. There is no evidence that any of the
professionals working in the Dental Practice as of June 30, 2004 noticed any lack of patient lists
or inability to contact patients on or after June 27, 2004, or that any equipment was not in
working order on that date. See Group Exhibit G

Tujetsch never gave written notice to Dr. Pusateri and Steven Jesser about “patient lists”
in conformity with Section 9.07 of the Agreement. The first writing that expressed any concetn
about the Dental Practice was received by Dr. Pusateri in late May 2005, over 16 months after
the sale, and concerned the number of active patients, not patient lists. The undisputed facts (and
simple common sense) disprove the absurd notion that Tujetsch somehow ran the Dental Practice
for over 16 months before first noticing that she was unable to contact its patients, and the
equally absurd notion that Seller had both the right'* and the duty to deliver to Tujetsch -- or
retain, for over 16 months after the sale -- a list of “active patients” on an FPC Terminal that

Seller never owned, and expressly did not convey to Tujetsch

B. There is No Evidence of Any Misstatement Regarding “Active Patients” or
“Equipment.”

In Count II, Tujetsch seeks “indemnification” for unspecified losses she suffered in

reliance on the June 27, 2004 recital that the Dental Practice had treated approximately 1,200

'* If Defendants had retained a list of “active patients” no doubt Tujetsch would call that a breach of the
Agreement, and evidence of an intent to steal patients.
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patients within the previous twenty-four months according to First Pacific Corporation Software.
Tujetsch mischaracterizes this citation to FPC Software as a “representation and wartanty”> of

Pusateri, and asserts that it was false when made by Pusateri, because in October 2005 FPC

reported fewer than 1,200 “active patients.” However, since July 2006 Tujetsch has been on
notice that she cannot rely on any report issued by FPC to prove her overstatement theory, and an
unspecified review of unspecified “patient files” -- conducted over 16 months after the sale -- is
not evidence of what the FPC Software reported as of June 27, 2004 -- let alone that Dr, Pusateri
misstated that Exh. I, passim. Even if it were, by her own admission, Tujetsch cannot have
relied on a representation first made on June 27, 2004 when she made offers of $150,000 and
$165,000 for the Dental Practice over a month earlier, on May 1 and May 10, 2004, respectively
There is no evidence to support Tujetsch’s overstatement theory, and none can be adduced in
response to this motion, inasmuch as the theory is based on obvious distortions of what the
Agreement actually says about “active patients.”

The June 27, 2004 recital as to “active patients™ is as reported by the FPC Software The
undisputed evidence shows that FPC Pacific software reported, in April 2004, that the Dental
Practice had treated 1,223 patients in the 24 months before December 2003, and 1,227 patients in
the 24 months before April 2003 See Exh. I, 1994-107. There is no evidence that D1. Pusateri
failed accurately to repeat the tally of “active patients” 1eported by FPC Software in the Practice
Overviews-- after reconfirming it, on June 27, 2004 -- at the time he executed the Agreement.
The recital does not claim to be based on a physical list of “active patients” owned by Seller and

compiled during a manual review of Patient Charts No manual “review” of unspecified patient

' The Representations and Warranties of Seller are set forth in Article IIT of the Agreement, beginning on
page 4 of the Agreement They do not mention, let alone make any representation and wartranty about, “active
patients

-14-




files, purportedly first undertaken by Tujetsch over 16 months after the sale, can change this
simple, irreducible fact. [f Tujetsch wished to contract with FPC to preserve all pre-closing data
regarding “active patients” that was entirely up to her. However, her apparent failure to do so
does not give 1ise to any cause of action against Defendants.

C. There Is No Fraud In The Inducement, and No Right to Rescind.

Fraud in the inducement of a contract is a defect that renders the contract voidable at the

election of the innocent party. Tower Investors, LL.C v. 111 East Chestnut Consultants, Inc., 371

M. App. 3d 1019, 1030 (2007). Fiaud in the inducement must be ptoven by clear and

convincing evidence. Fox v. Heimann, 375 1ll. App. 3d 35, 47 (1st Dist. 2007). There are only
two, mutually exclusive remedies available to a plaintiff with a claim of fraudulent inducement:

a) rescission; or b) damages calculated as the difference between the value of the property

received and the property promised. Estate of Neprozatis, 62 111 App.3d 563, 570 (1* Dist. 1978)
(citation omitted).

There is no evidence that any “equipment” of the Dental Practice was not in working
order on June 27 2004, the date Tujetsch took possession of the Dental Practice. Likewise, as
demonstrated above, there is no evidence of any overstatement of “active patients” as reported
by FPC Software Even if there were, Tujetsch is not entitled to rescission of the Agreement and
the Lease, because a plaintiff who elects rescission “must place the other party in status quo . .
' Neprozatis, 62 11l App.3d at 570-571. Restoration of the status quo ante requires that the
party seeking rescission promptly restore to the other party the consideration received under the

contract, Fogel v. Enter. Leasing Co., 353 Ill. App. 3d 165, 173 (Ist Dist. 2004). For over two

years after October 2005, the time she purportedly first discovered the “fraud,” and over 16
months after filing her June 2006 complaint for “rescission” of the Agreement and the Lease,

Tujetsch continued to maintain exclusive possession of the Dental Practice in the Premises

-15-



demised by the Lease.

There is no evidence that Tujetsch ever attempted to return Defendants to the status quo
ante -- let alone that she attempted to do So promptly after discovering the “fraud ” Tujetsch
cannot now turn back the clock to return the Dental Practice as of October 2005, when it still
existed. Tujetsch’ only possible remedy is an affirmation of the Agreement and damages equal

to the difference between the value of the dental practice received, and the dental practice

promised Estate of Neprozatis, 62 Ill App.3d at 570. However, there is no evidence that
Tujetsch failed to receive the dental practice that she was promised, or that she overpaid for the
Dental Practice that she received -- let alone that that she was induced to overpay by means of a

purported misrepresentation first made over a morith after agreement on price.

CONCLUSION
For the foregoing reasons, Defendants move this Court to enter summary judgment in

their favor as to Counts 1, II, and III, and providing such other and further ielief as the Court

deems just and appropriate.

Dated: January 10, 2010
Respectful submitted,

TODD C PUSATERI, FIRST DENTAL, P.C. and FIRST
DENTAL OF ORLAND PARK, P C,,

By:

One of Their Attorneys
Kent Maynard, Jr.
KENT MAYNARD & ASSOCIATES LLC
17 North State Street, Suite 1700
Chicago, IL 60602
TEL: ' 312/423-6586
Firm 1d. No. 41822

i SR s ALV S, RS
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MARY A. TUJETSCH,
No. 06 Ct 11607

(transferred to Law Division,

Plaintiff,
Commercial Calendar “W™)
Vs

TODD C PUSATERI, FIRST DENTAL,
P C and FIRST DENTAL OF ORLAND

PARK,P.C,
Defendants.

Hon. Charles R. Winkler
Room 2304

Mo e St et Mt M N N N Mt et

PLAINTIFF’S SUPPLEMENTAL ANSWERS TO
DEFENDANTS’ INTERROGATORIES NOS. 5, 7, AND 22

EXHIBIT A
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Maty A. Tujetsch was involved and/or remains involved,

defendant, in the civil litigation proceedings identified below.

cither as a plaintiff or

Group Exhibit A, page 3

[ No. [ Case Name Case I Forum Plaintiff(s) Def(s) Date Filed
Number .
1 Tujetsch v. 09-CV- |ND II Dr. Mary Bradley 09/08/2009
Bradiey {05568 Tuajetsch Dental,
Dental, LLC LLC
2 Johnson Bell | 2009 M1- | Cook Johnson Bell ) Dr. Mary | 07/06/2009
Lidv Tufetsch | 500977 County - Lid. Tujetsch
Civil
3 Tujetsch v. 2008 L~ | Cook Dr. Mary Dr. 06/16/2008
Chang 006526 | County - Tujetsch Christine
Law Chang
4 Tujetsch v. 2008-M1- | Cook Dr Mary Susan 06/11/2008
Wood 147028 | County - Tujetsch Wood
Civil
5 Tujetsch v 2007-L- | Cook Dr. Mary Dr. 05/31/2007
Mischer 005640 | County - Tujetsch Kenneth
Law Mischer
6 Tujetsch v 2007-M1- | Caok D1, Mary Viad 02/13/2007
Fedin 110745 | County - Tujetsch Fedin 12/08/2008
Civil
7 Tujetsch v. 2006-CH- { Cook D: Mary Dr. Todd | 06/12/2006
Pusateri 11607 County - Tujetsch Pusateri et
Law (from al
~ Chancery)
8 Johnson Bel]  § 2005-L- | Cook Johnson Bell | Dr. Mary | 07/29/2005
Lid v. Tujetsch | 50714 County - Ltd. Tujetsch
Law
9 Johnson Bell | 2004-M1- | Cook Johnson Bell | Dr. Mary | 09/30/2004
Lid v Tujetsch | 164667 | County - Lid Tujetsch
Civil
10 Special Assets | 2003-M1- | Cook Special Assets | Dr. Mary | 01/08/2003
Inc v Tujetsch | 700621 County - Inc., Tujetsch 01/02/2009
Civil Pittsfield
Development
LLC
11 Partnership 45.-D08- | Lake Partnership Dr. Mary | 05/30/2002
Concepts 0205-SC- | County (IN) | Concepts Tujetsch 1 06/20/2002
Realty v 2999 ~Sup Ct. | Realty
Tujetsch
12 Tujetsch v. 1998-M1- | Cook D1, Mary John 08/27/1998
2




[No. | Case Name | Case Forum Plaintiff(s) | Def(s) Date Filed
Number '
Block 041131 County - Tujetsch Black
Civil
13 Massel v 1999-M1- | Cook Marig Massel | Dr. Mary | 12/13/1999
Tujetsch 161173 | County - Tujetsch
Civil
14 Robert A 1998-M1- | Cook Robert A. Dr. Mary | 12/30/1998
Green Ltd v. 168856 County - Green Ltd. Tujetsch
Tujetsch Civil
15 Dental 1998-M1- | Cook Dental Dr. Mary | 06/25/1998
Preferred v 134133 County - Pieferred Tujetsch
Mary Tujestch Civil
16 Tujetsch v, 1995-M1- | Cook Dr. Mary Alice D. 05/10/1995
Johns 40308 County - Tujetsch fohns
Civil
17 Tujetsch v. 1995-M1- | Cook Dr, Mary Joe 02/14/1995
Esselin 040309 | County - Tujetsch Esselin
Civil
18 Tujetsch v. 1995-M1- | Cook Dr. Mary Leontine | 02/14/1995
Jankowski 040310 | County - Tujetsch Jankowski
Civil
Document #:921269
3
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2006-CH-11607
CALENDAR: W
PAGE 1 of 16
CIRCUIT COURT OF

CIRCUIT COURT OF COOK COUNTY  COOK COUNT‘{g%{;Im OIs

COUNTY DEPARTMENT, LAW DIVISION o ERE DOSOITE BROWN

MARY A TUJETSCH,

Plaintiff,

06 CH 11607

(Transferred to Law Division,
Commercial Calendat “W")
Hon Charles R Winkler
Room 2304

v

1CDD C PUSATERI, FIRSI DENTAL,
PC and FIRST DENTAL OF ORLAND

PARK PC,

Defendants

N e Nt M A Mt M N N S N s

DEFENDANTS® MOTION FOR SANCTIONS FOR DISCOVERY ABUSE

Defendants, Di. TODD C PUSATER], FIRS_I DENTAIL, P C, and FIRST DENTAL OF
QRLAND PARK, P C by and through their attorneys, KENT MAYNARD & ASSCOCIATES
LLC, hereby move this Court for entry of an Order providing an appropriate sanction for
In support of this motion, Defendants state as

continuing and egregious discovery abuse

follows:

INTRODUCTION

Plaintiff is the purchaser of a dental practice in Orland Park, Illinois (“Dental Practice™),
pursuant to an asset sale agreement between Tujetsch and First Dental, PC (“Seller”), executed
on June 27, 2004 (“Agreement”) She is also a setial and vexatious litigant who has been
involved in so much litigation over the past twenty years -- including multiple disputes with
other dentists roughly analogous to the instant case -- that it is difficult to list it all in one place
That is the inescapable conclusion to be drawn from a supplemental discovery response seived
by her recently, in response to an interrogatory first served on her ovet four years age As a

result of Tujetsch’s years of stonewalling and discovery abuse, intervention of this Court is now

Group Exhibit A, page 5
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needed to avoid extreme prejudice to Defendants

FACTUAL BACKGROUND

On June 30, 20004, Plaintiff took possession of the Dental Practice and also entered into
a five-yeat lease on the Dental Practice’s office, which was owned by Dt Pusateri Plaintiff
abandoned the Dental Practice’s leasehold in October 2007, ostensibly because of breaches of
the lease agreement involving documentation of “Additional Rent” and interference with her
right of quiet enjoyment by, among other things, scheduling landscaping maintenance during
business hours !

In this action, Plamtiff accuses Defendants of breaching the Agreement by not delivering
to her all “patient lists” of the Dental Practice at the closing, and by overstating the number of
“active patients” of the Dental Practice in the Agreement * Plaintiff first tequested a list of the
1,200 “active patienis” treated in the Dental Practice in the 24 months before June 1004 after
being possession of the practice for about 15 months, in October 20035, and claims to have first
given notice of a patient list-related default undet the Agreement as of Qctober 24, 2005 See
Amended Complnt, at 138 (“Tujetsch notified defendants of the breach of the Agreement on o1
about October 24, 2005 ™)

In response, Defendants have asserted that this action constitutes, at bottom, an attempt to

blame Defendants for Plaintiff’s incompetent management of the Dental Practice in the three

years during which she ran it into the ground (before she abandoned it), and an attempt to blame

! See letters from Plaintitf to L andlord attached hereto as Group Exhibit A

? As Plaintiff conceded in her deposition, “active patient” is a term of art with 4 long-accepted definition
among dentists, as confirmed by leamed publications promulgated by such authorities as the American Dental
Association See Group Exhibit B However, notwithstanding the fact that Plaintiff has been a licensed dentist since
1989, and had purchased four dental practices before the Dental Practice, she now claims that she is not bound by
the definition of “active patient” that she concedes is employed by dental professicnals, but may instead substitute
her own, subjective understanding of “active patient” for that which is universally accepted in the dental commumty

2-
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Defendants for patients’ abandonment of the Dental Practice afte: Tujgtsch acquired it
However, the Agreement does not contain a guarantee that patients of the Dental Practice will
like Tujetsch and continue to patronize the Dental Practice after Plaintiff acquired it, nor does it
guarantee that the Dental Practice will continue to thrive after the change in management
Defendants have asserted that if the Dental Practice failed after Plaintiff took it over, that was
because Plaintiff failed to manage the Dental Practice competently, and failed to retain and
aftract patients It is Defendants’ view that over a year after she took possession of the Dental
Practice, after she had alienated the vast majority of its patients, Tujetsch attempted to obscure
her own professional inadequacies by bringing the demonstrably baseless accusations of fraud
and wrongdoing in this case

Shortly after this case commenced, Defendants suspected that Plaintiff had a lengthy
record of failure as a dentist, both professionally and financially, and that discovery would
corroborate the theory that the Dental Practice failed as a result of Plaintiff’s own incompetence
and mistreatment of patients, as distinct from any wrongdoing of Defendants Defendants
further believed that after each of her financial and professional failures, Tujetsch had, in an
attempt to avoid the consequences of her own mistakes, accused other dental professionals of
egregious acts of fraud and wrongdoing By co;lu'ast, Plaintiff contends that the failure of the
Dental Practice is the only blemish in an otherwise lengthy, successful, and profitable career

Defendants have, in this litigation, repeatedly sought to discover previous instances in
which Plaintiff was the subject of patient complaints or suffered financial losses or professional
sethacks (such as being hired and fired from dental positions in a mattes of a few months)
Accordingly, over four years ago, on October 23, 2006, Defendants propounded their

interrogatory number 5 to Plaintiff asking Plaintiff to disclose whether Tujetsch had ever been a

Group Exhibit A, page 7
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litigant in any civil matter

With full knowledge of the foregoing, Plaintiff and her counsel have knowingly sought to
obstruct -- and have in fact wrongfully obstructed for years -- Defendants’ access to evidence
demonsttating that Plaintiff has a lengthy record of failure as a dentist,® and that, as a cover up
after each such failure, made wild accusations of fiaud and wiongdoing against other dental
professionals -- all as a means of avoiding 1esponsibility for het own mistakes On December §,
2010, Plaintiff suddenly admitted to involvement in 18 litigation matters, many of which involve

serial accusations of fraud and even criminal wiongdoeing against other dentists Even after this

~ recent admission, Tujetsch still has not produced a single piece of paper related to any of the

prior cases

ARGUMENT
I Jujetsch Lied In Response To Interrogatory 5, and Then Reaffirmed Her Lie, in

Response to Interrogatory 22

On January 16, 2007, Tujetsch provided the following response to interrogatory 3:

5 Has Mary ‘Tijetsch ever heeo x Higant in any civil maiter hefore this liwsuid® If yes,
pleage yrate the nume of the parren s vnid Eawsuit(s), tre caze mumberds), the county in whivh i was
dhed, tha Cate it was Hed and e disposidon, if any.

BESPONSE: Plalaaffoblects to this ttercagatory an the basls of nderasce, averbreath
and keessmene. Whakeot wagees of this ubjecion, Pintiff responds that she was & plaintiff in 1 suit

in the cady 1990y relured to 3 car accident, and has 13 v phinoff filed 2 number of apualt claims suits

refabed 1 non pasient of dmesd sevicey provided ro patieats

Thereafter, Plaintiff never seasonably supplemented the foregoing response to interrogatory 5

* After over twenty years of practice, and numerous short stints ending with her termination for cause in
variotls dental practices, Plaintiff has now hit “rock bottom” in the dental profession Because she is unemployable
in any established dental practice, she now works sporadically as an itinerant dental consultant traveling to senior

assisted living and convalescent facilities

A
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and never ptoduced any documents telating to her disputes with the other dentists and dental
professional she has associated with, notwithstanding repeated requests from Defendants
Defendants pressed for fuller information about prior litigation by propounding their
interrogatory 22, which made it clear that Defendants sought disclosure of any proceeding, legal
or administrative, in which Tujetsch had been involved On February 1, 2010, Tujetsch and her
lawyers reaffirmed Tujetsch’ false and incomplete response to inferiogatory 5 when they

provided the following false and incomplete response to interrogatory 22:

21 Huve vou pvee buen g plamtifi o o deleadial B or the sublost of amy ol
ceimind, adosinisiiaiive, or ahinmion prssadisg, incloding, sitliour Btwation, aay fotnal of
nformation prooteding o Bessdayg Tefore aay Booostng body? W sp, pleas: prwaide the
ilowing 25 (0 23ch suck provesting

P Case N { Claie Mursbe L P Prufendantis)

g f

i‘
H 3 t H

! R : 4 !

: : {

i | |

™ i R —i i

: ' :

s

ANSWER:  Ses Anevs o fomrogeory Moo §Foof Usedaos Pha busoogironis o

Pluintift  Plaimt dows not sovadl spenitics with rexpet fo bevsuits fied prioe o this Soasull

Recently, after this case had been pending for over three years -- and only about one
month before the impending discovery cutoff in this case -- Plaintiff had a sudden 11"™-hout
epiphany about 17 previously undisclosed litigation matters. On Dezcember 12, 20010, through

her counsel, Tujetsch provided the following “suppiemental response” to interrogatoty number 5:

.5
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{Ro  TlhwsName [Case  [Fwom | Pl | Do) Date Fied |
. I H : H
{ oo Nmmber : o :
1 Block 043831 | County | Tujetsoh | ook ;
f : VO < N - [ D

B M w UM T Cook CMarie Massal | Dr. My | 127131999
| Iisfessch 1157 | County | Tujotnch

' L e ) 520 IS WS S S

RERER Y 1T 1008341 - | Conk TRebert A, Dr Miwy LRI |

Creembad v | 1GB8SG [ Coamty- Gmentid [ Tuimsch

Tgosseh b jEBE G ORI S

i3 Denes! ;918 MI. | Dook { Dt Dy, Mugy | D64251098 ¢
Frefeeved v 14833 Cougty: } Prefesred Tujitech

. My Desteh | £l f e e b

16 Tufessci v 1h93-aft | Cook D, Mury Ao | G8401993

Johny A3 Coanty - § Tujurch Johns
il ‘ _

N5 [ Tgeschw 199541 | Cock Ir. Mary Jos 1A 1095
Esselin Gate9 faumy “Pajelseh Praelin

18 Fagitsch s TR T Conb Drr, b ecy Eromtior | 021471995
Fankawok 04031 P Cemty- | Tujehich funkowski

The foregoing avalanche of late disclosed litigation is no frivial matter Misher, Fedin, Chang,

and Bradley Dental, listed above as defendants in cases filed by Tujetsch, all appear to be
dentists or dental practices sued by Tujetsch and variously accused of fraud, breach of ¢ontract,
sex and age discrimination and/or conversion The suit against Dr Misher accuses D1 Misher of
converting dental equipment owned by Tujetsch  Massel, who brought an action against
Tujetsch is a former patient of Tujetsch who sought to recover fees paid to Tujetsch for services
that were never provided Tujetsch concealed all of the foregoing actions in her response to
intennogatory 5, dnd to date has never produced a single pisce of paper 1elating to any of those
cases

A cursory examination of public records available on websites easily accessible to
Plaintiff (and her counsel) would have demonstrated that the response to inteirogatory 5 was
obviously false and incomplete A cursory search of the internet using simple, widely available

search tools also demonstrates that the supplemental disclosure provided recently by Tujetsch is

7.
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still incomplete, in that it omits an action filed against Tujetsch in the Circuit Court of Cook
County by John A Clark (Case No 2009-CH-21858), see Exhibit C, and because it omits at least

6 actions filed against Tujetsch in state courts in Indiana, as follows:

saarch Rasults - 7 tasafa) returned
Cate Numbar Farty Case Type Party Typa DO.B: 55N Shtus

450010442.CC Q0358 WY ARy A TUSETSCH  -Civil Collections DO1 Civil Dafendant Redockst ed
ASRUITORMEACHT FB pady TUXETSEH  Montgage Foreclosum - 10 Civit Defandant Closed
500FANTPLGOZI0 BR  JaARY TUIBTSCH  Plenary B Ciwif Defendant Closed
4SO1IDGIS-WF 00320 B pary Tujebsch Mortgaga Foreclosura - D11 Cjvil Defendant Closed
4AD1Z81HPLOOODT 2B Ry TUIETSCH  Planary DIz Praintiff Opan
450090212 320928 $ ARy 4 TUETSCH  Sm Claims - D9 Clvil Dafandant Closed
45D02-0265-2L.02000 = yafy A TUETSCH  Planary DB Civil Defandant Closed

It could have perhaps been attributed to inadvertence if one ot two of the fotrgoing 25 cases

involving Tujetsch as a party had been omitted, inasmuch as Plaintiff has been involved in so
much litigation with so many parties over such an extended petiod to time that it is difficult to

keep track of it all But to omit disclosure of all of the 25 cases for over thiee years is simply

inexcusable -- and sanctionable.

The first of the Indiana actions Iisted above appears to be a collection action filed by
Johnson & Bell, one of the countless law firms that have at one time or another represented
Tujetach in litigation; the second is a foreclosure action filed by Wells Fargo Bank Both of
these matters are certainly discoverable, inasmuch as they are pertinent to the notion that
Plaintiff has always -- when not the victim of fraud -- been successful both financially and
professionally

Significantly, Defendants’ preliminary investigation of some of the litigation matters now
belatedly disclosed suggests that Plaintiff has either sued or been sued by virtually every dentist

or dental practice that she has been associated with over the course of her entite career -~ even

-8
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when het assoctation lasted as little as 2 month:

Robert A. Green, Ltd., et al. v. Mary A. Tujetsch, DDS; Case No 98 M1 16885 Plaintiff

ptoduced in discovery an asset purchase agreement showing that in August 1996 Plaintiff
contracted to purchase a dental practice from Robett A Gieen, DD S for $52,500, payable
pursuant to an initial down payment of $12,625, with the balance of $39,375 documented by
three Promissory Notes, executed by Tujetsch, in the respective sums of $12,000, $8,000, and
$19,375 However, Plaintift failed to disclose that Dt Green’s estate sued Tujetsch after she
defaulted in payment of almost half of the putchase price, ostensibly because D1 Gireen had died
before he could personally transition patients of the practice.

On information and belief, the sale occuized at a time when the parties knew that Dy
Green was terminally {11 The purchase agreement nonetheless contemplated that Dt Green
would endeavor to spend time transitioning patients of the practice to Tujetsch, and would be
paid for that However, when Green died, Tujetsch characterized his death as a breach of the
agreement, and refused to tender any further payment, forcing Green’s estate to bring a
collection action for payment of the balance of the purchase price The litigation was not

resolved until September 2001

Special Assets Inc. v. Tujetsch; Case No 2003-M1-700621 On information and belief,

this is a forcible action filed by the Pittsfield Building against Tujetsch when she ceased to pay
tent on her office there in 2003 The action culminated in a default judgment, an order of
possession, and Tujetsch being locked out of her office In the course of those proceedings,
Tujetsch citculated a letter to “Neighbors and Friends™ in the Pittsfield Building in which she
accused building management and its legal counsel of egregious and malicious acts of deceit

Later, the parties entered into an agreed order providing that Tujetsch would pay
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landlord’s attorney fees, biing past-due rent cuirent, and negotiate in good faith for a one-year
lease The Special Assets dispute is pertinent to the instant case because it seems to show that by
2003 Tujetsch’s dental practice in Chicago was faltering and financially troubled, inasmuch as it
was appaiently not paying its rent. Defendants are entitled to conduct discovery into the Special
Assets case against Plaintiff, but have received nothing thus far, except the 11*®hour admission

that the case once existed

Tujetsch v. Fedin; Case No 2007-L-005640 In October or November of 2004, Tujetsch

moved her Chicago practice out of the Pittsfield Building, where she was no longer well
received, to the offices of Dt Viad Fedin at 625 N. Michigan Avenue, which she shared with
Fedin pursuant to a written agreement The Fedin case concerns another dispute of Plaintiff with
another dentist in which the other dentist is accused of attempting fo cheat Tujetsch On
ini"ormation and belief (no documents 1egarding the Eedin case have been produced) the dispute

arises out of the office-sharing arrangement of Fedin and Tujetsch in which Tujetsch agreed to

defray a pro 1ata shatre of office expenses After Fedin declined to renew the arrangement,

Tujetsch claimed that Fedin had overcharged her for common expenses, and thereby attempted to

cheat her out of $15,000
Tujetsch v, Misher; Case No 2007-L-005640 As with all of the other late-disclosed

litigation matters, no documents have ever been produced by Tujetsch with 1espect to the Migher

case. fowever, on information and belief, in Misher Tujetsch accuses Dr Misher, a dentist, of
converting chattels that ujetsch abandoned in a suit of the Pittsfield Building after moving her
practice out of that building to 623 N Michigan Avenue Misher and Pittsfield ownership
responded that the chattels had been abandoned by Plaintiff, who sought damages in excess of

380,000 In any event, the Misher case is another dispute of Plaintiff involving another dentist

A10-
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who is accused of trying to cheat her Misher demonstrates that whenever Tujetsch suffers a

setback, the cause is invartably a fraud ot wrongful act perpetrated by another person -- usually a
dentist who has had the misfortune of enteting into a business t1ansaction with her

Tujetsch v. Chang; Case No 2008-L-006526 On information and belief, in Chang
Tujetsch accuses a dentist of reneging on an oral agreement to permit Tujetsch to practice out of
Chang’s offices on North Halsted Street in Chicago, and thereafter to purchase Chang’s dental
practice, thereby causing over $500,000 in damages Within a month of beginning to share
office space with Dr Chang, in May 2006, Dr Chang told Tujetsch that she had to leave, and
when Tujetsch 1efused, locked hes out of the office Tujetsch accuses Dr Chang of wrongtully
converting all of Tujetsch’s patient records, and destroying het Chicago-based dental practice, by
leaving Tujetsch with no place to see patients Chang is highly pertinent to the instant litigation
in that it demonstiates Tujetsch’ modus operand) of accusing another dentist of fraud and breach

in connection with the purported purchase of a dental pactice

Tujetsch v. Bradley Dental, LIC This matter involves an EEQC proceeding that

Tujetsch filed against Dr Koushan Azad, the owner of Bradley Dental L L C /Dental Dteams
Company (EEOC Charge No 440-2008-08288), and an action that she filed in the Northern
District of Illinois, [ujetsch v. Bradley Dental, L.L.C.; Case No. 1:09-cv-05568 Tujetsch has
never disclosed the EEQOC proceeding, and only secently disclosed Case No 1:09-cv-05568 in
hei recent supplemental response, over a year after it was filed Both the EEOC proceeding and
the action filed against Bradley Dental concem a dispute of Tujetsch with fellow dentists and
dental professionals after Tujetsch was fired for incompetence After she was fired by Bradley

Dental, Tujetsch followed her usual pattern of striking back with wild accusations of fraud and

other egregicus wrongdoing by the dental professionals

-11-
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After the EEOC dismissed Tujetsch’ wild charges for lack of probable cause, Tujetsch
filed an action in the Northern District Bradley Dental denied the allegations of the complaint,
propounded discovery, and sought to depose Tujetsch. As in this case, Tujetsch refused to
cooperate After multiple motions to compel responses to discovery and produce Tujetsch for a
deposition, Tujetsch settled the case for what appears to have been a token amount However, in
the course of settling the Bradley Dental matter, Tujetsch expressed concern, in open court, that
she had anothet civil action for damages pending, and did nbt wish the litigants in this matter to
receive anmy documents pertinent to the Bradley Dental case After Tujetsch’s supplemental
disclosure to interrogatory, a subpoena was issued to Bradley Dental Similar subpoenas have
been issued to Dr. Chang, Dr Fedin, and Dr Azad

IE Tujetsch Has Never Provided a Complete Work History In Response To
Interropatory 18

On December 15, 2009 Defendants served Tujetsch with their interiogatory no 18, as

follows:

18 Plosaa 13 ofF oF the cferebsl cdarey ca gy w1 rin sttt ulad b Pladoti il bas

pracitesd Fpoaisnsy o e Hee texoh onta Hoorss o prdctive Flaomd e, i gy d@ade g wach

fista o Gendtnd prkdtico plowse pras sl e Sodhons deg

Rt T

On Februaty 1, 2010, Plaintiff served Defendants with the following response to interrogatory

18, which was never theteafter supplemented:

1.
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The foregoing response to interzogatory 18 selectively omits the muitiple dental practices that

hired and then fired Tujetsch just weeks later -- and that resulted litigation in which Tujetsch

accused other dental professionals of ffaud

The omitted dental practices include, on information and belief, the following: (i) the

13-
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dental offices of Viad Fedin at 625 N. Michigan Avenue, Chicago, which Tujetsch shared with

Fedin from November 2004 though approximately May 2006, when she moved her Chicago
dental practice to the offices of Cluistine Chang at 2500 N Halsted, Chicago; (ii) the dental

offices of Christine Chang at 2500 N. Halsted. Chicago, which Tujetsch shared with Chang from

late May 2006 until June 28, 2006, when Chang told her to get out and changed the locks; (iii)
the offices of Michigan Avenue Dental Associates, at 122 South Michigan Avenue, Chicago,

where Tujetsch worked fiom September 2008 until November 2008, and (iv) the Kankakee

office of Bradley Dental, where Tujetsch wotked from April 2008 until she was fired in July

2008 Tlujetsch omitted to mention any of the foregoing because each ended with her suing a

fellow dentist, and accusing him or her of fraud

11I.  This Court Should Impose a Sanction To Prevent Prejudice

Under Rule 201(k), parties must make reasonable efforts to facilitate the discovery
process and to resolve differences without the assistance of the Court Defendants tried for over
a year to cajole Tujetsch to produce the litigation history omitted until recently; a complete work
history has never bet_:n received. In this case, no further consultation with opposing counsel can
undo the contimiing and egregious discovery abuse cutlined above Illinois Supreme Court Rule
219 provides for the imposition of sanctions for discovery misconduct.

i any party fails to comply with discovery rules, the court may, in addition to taking
othet appropriate action, impose on (1) the offending party, (2) that paity’s attorney, o1 (3) both,
appropriate sanctions, which may include an order to pay the opposing party 1easonable expenses
and atterneys fees arising out of the misconduct If the misconduct was willful, a monetary

penalty may also be imposed. IL Supreme Court R 219(c) In addition to other remedies, tha

court may order:

-14.
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(1) that further proceedings be stayed until the order o1 rule is complied with;

(ii) that the offending party be debarred from filing any other pleading relating to any
issue to which the refusal or faiture relates;

(iif) that the offending party be debmred from maintsining any particular claim,
counterclaim, third-party complaint, or defense relating to that issue;,

(iv) that a witniess be barred from testifying concerning that issue;

(v) that, as to claims or defenses asserted in any pleading to which that issue is
material, a judgment by default be entered against the offending party or that the
offending party’s action be dismissed without prejudice;

(vi) that any portion of the offending party’s pleadings relating to that issue be
stricken and, if thereby made appropriate, judgment be entercd as to that issue; o1

(vii) that in cases where a money judgment is entered against a party subject to
sanctions under this paragraph, order the offending party to pay interest at the rate
provided by law for judgments for any period of pretrial delay attributable to the
offending party’s conduct
IL Supreme Court R. 219(c) At a minimum, Plaintiff should be ordered to produce documents
pertinent to her disputes with other dentists and dental practices, and Defendants should be

afforded time to depose Dr Fedin, Dr Chang, and Dr Azad

CONCLUSION

Defendants respectfully request that this Court enter an Order imposing appropriate
sanctions for Plaintiff's failure timely to disclose her {itigation and work history Counsel had
over three years to ensure that Plaintiff’s responses to written discovery were reasonably
complete, before discovery was scheduled to be closed This Court should not permit counsel’s

unexplained failure to exercise reasonable diligence and affiimative misstatement of facts to

create extreme prejudice on the eve of trial

-18-
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Dated: December 20, 2010
Respectfully submitted,

I0ODD C PUSAIERI, FIRST DENIAL, PC and FIRST
DENTAL OF ORLAND PARK, PC,

By:
One of Their Attorneys

Kent Maynard, Jr

Eleazar E Calero

KENT MAYNARD & ASSOCIATES LLC
17 North State Street, Suite 1700

Chicago, IL. 60602

TEL: 312/423-6536

FAX: 312/264-4568

Firm Id. No. 41822

!t L § A ing_oost. o i
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EEAC FORM 131 (5701}

U.8. Equal Employment Opportunity Commission

PERSON FILING CHARGE
Dr. Koushan Azad _]
Owner .
Bradley Dentat L.1..C./ Dental Dreams Company Mary Tujetsch
430 W, Erle THIS PERSON (check one or both)
Sulte 200 Clalms To Be Adgrieved
Chicago, IL. 60610

l_

D Is Filing on Behalf of Other{s)

_| [EEGCCHARGENO |
Amended 440-2008-08288

NOTICE OF CHARGE OF DISCRIMINATION
{See the enclosed for additional information}

This Is notice that a charge of employment disciimination has been filed against your organization under:
Titte V1 of the Civil Rights Act

The Age Discriminatfon In Employment Act

The boxes checked below apply to our handling of this charge:
1 L No action Is required by you at this time.

The Americans with Disabilities Act

IZI The Equa Pay Act

2 D Pleass call the EEOC Representative listed below conceming the further handiing of this charge.

3. IE Please provide by 26-JAN-09

a statement of your position on the Issues covered by this charge, with Eoples of any

supperting documentafion to the EEOC Representative listed below. Your response will be placed In the file and considered as we Investigate
the charge. A prompt response to this request will make it easler to conclude our investigation.

4, D Please respond fully by

to the enclosed raquest for Information and send your response to the EEQC

Representative listad below. Your response will be placed In the fila and considared as we investigate the chargs A prompt response to this
request will make it sasier to conclude our investigation,

£ [ X! EEOC has a Mediation program that gives parties an opportunity to resolve the issues of a charge without extensive investigation or
expenditura of resources. If you would like to participate, please say so on the enclosed form and respond by 30.DEC-08

o Mary B, Manzo, ADR Coordinator, at (312) 353-6180
If you DO NOT wish to try Medlation, you must respand to any request(s) made above by the date(s) specified there

For further inquiry on this matter, please use the charge number shown above. Your position staternent, your response to our request for information,
or any inquiry you may have shouid be directed to:

Katarzyna. Cychowska,

Investigator

EEOC Reprasenialive

Talephone {31 2) 353-7500

Enclosura(s). Gapy of Charge

Chicago District Office
500 West Madison St
Suite 2000

Chicago, IL 60661

CIRCUMSTANCES OF ALLEGED DISCRIMINATION

L__l RACE D COLOR @ SEX D RELIGION D NATIONAL ORIGIN @ AGE D DISABILITY D RETALIATION D OTHER

See enciosed copy of charge of discrimination.

Daia Nagme / Title of Authorized Officlal Signature
John P. Rowe,
December 15, 2008 District Director
Fd




EEQC Fom § (5/101)

C HARGE OF DISCRIMINATION Charge Presented To: Agency(les) Charge No(s);
This form I8 affected by the Privacy Act of 1874, See enclosed Privacy Act
Statement and ‘o'm:r hfonnczlbn before comple;?sq this hmv?w . FEPA Amendad
EEQC 440-2008-05288
lllinois Department Of Human Rights and EEQGC

State or local Agency, if any

Homa Phona (incl Area Code) Date of Blrth

10-16-1960

Nama {indicate Mr. Ms.. Mrs.}

Mary Tujetsch (219) 924-8018

Straet Adcrass City  State and ZIF Code
2311 Teakwood Clrcle, Highland, IN 46322

Named Is the Employer, Labor Organization, Employment Agency, Apprenticaship Commitiee, or State or Local Government Agency That | Balleve
Discriminated Against Ma or Others, {/f more than two, list under PARTICULARS below.}

Name . No. Emplcyeas, Mambers Phaona No. {Include Area Code)
BRADLEY DENTAL L.L.C./ Dental Dreams Company/ Doctor
Slreet Address City, Stata and ZIP Coda

430 W. Erle, Suite 200, Chicago, IL 60610

Nama No. Employees, Mambers Phene Na. (includa Area Code)

Streat Address City, State and ZIP Code

s

DISCRIMINATION BASED ON (Chrack appropriatg fpa(y).) DATE(S) DISCRIMINATION TOOK PLACE
| Eartfest Lateat
[ ' RACE I [ COLOR SEX [ I RELIGION D NATIONAL ORIGIN 04-10-2008 07-27-2008

E] RETALIATION AGE [__] DISABILITY OTHER (Specity below,)
\m Oy - [] conmmuin acrion

THE PARTICULARS ARE (If additional paper Is neaded, attach axira sheet{s));
| was hired by Respondent on Aprll 10, 2008. My most recent position was Doctor of Dental Surgery.
Throughout my employment, | was subjected to different terms and conditions of employment which affected

my monetary compensation. Throughout my employment | complained to management. On July 27, 2008, |
was discharged. -’ | :R]Y A & ég 'q bj

| believe | have been discriminated against on the basis of my sex, female, in wolatton ofiTitle VIl of the Civil
Rights Act of 1964, as amended and because of my age, 48, (Date of birth: October 16, 1960), in violation of
the Age Discrimination in Employment Act of 1967. | also believe that | have been retaliated against for

engaging In protected activity, In violation of Title VIl o he Civi lg , as amendad and In violation
of the Age Discrimination in Employment Act of 1967 a

{ want this charge filed with both tha EEQC and the State or locat Agancy, if any. | NOTARY — When necessary for State and th-‘ﬂ! Agor!?j?)ﬁequiremantl
' '. t -

will advige the agencies if | change my addrass or phona number and 1 will cocperate T

fully with them in the processing of my charge In accordanca with thelr procedures. .
| swaar or affimm that | have read the abover charge and that itls true to

the best of my knowladge, information and bellef
SIGNATURE OF COMPMINANT :

| daclare under penalty of perjury that the abova is true and correct.

SUBSCRIBED AND SWORN TO BEFORE ME THIS DATE

s I 7_ I (}_(W 3 A4 (month, day, year)

Date harging Party Signatum




Dr. Mary A. T+ :tsch-E.E.0.C. Documentati

5.

Please refer to signed, attached contract.

I was ona of three doctors hired to treat the patients of
Bradley Dental on a full time basis. I am a forty eight (48)
year old female dentist with nearly twenty years of experience
treating patients in all phases of dentistry. I am a general
dentist, The other two full time doctors were young, male re-
cent graduates with no experience in treating patients. From
the start, I was disecriminated against, like the two female
dentists that were abruptly terminated shortly after I started
working. I was subjected to age, gender, and retaliatory dis-
crimination. I was not given the same resources, equipment,
support staff, number of operatories, and patient allocation.
Thig treatment directly resulted in lower compensation as I was
compensated based on the number of patients I treated and the
professional fees generated from the treatments. I was ver-
bally abused, harassed, slandered, defamed, and retaliated
against by one of my male colleagues, Dr. Patrick b, In ad-
dition, Debbie, the office manager, slandered, defamed, and
lied about my performance to my supervisor, Dr. Koushan azad.
From the start, I spoke up about the unfair treatment to both
Debbie, Dr. Azad, and my two male colleagues. Dr. Azad both
acknowledged the problems and assured me that corrective meas-
ures would be taken. This did not happen.

with owner's knowledge and consent, the two male dentists.
were alleged to have been bribing the office perscnnel and
business staff for patient referrals and insurance and fee-
for-service patients, Debbie, the office manager, confirm-
ed that the bribing had been taking place as she, herself,
had been given money on the side. Debbie indicated that Dr.
Azad was well aware of the bribing in the office. In addition,
Cheyanne, Dr., Azad's dental assistant, informed me that she had
been a witness to this exchange of money. Many of the dental
asglstants were aware of this bribing, . This caused friction
in the office as the two male doctors were giving money to some
of the employees and I was not. The result of the bribing was
that these male dentists were hawE;patients "funneled”" to them,
I was being "passed over" for patient referrals and this neg-
atively impacted my ability to make a living in this work en-
vironment., I was terminated due to my complaints regarding the
misallocation of patients to two male doctors with no expe-
riencea as well as my complaints about OSHA vioations in the

office.

Debbié, the office manager,-constantly placed me in a bad
sitgation by taking my confidential conversations and "leak-
ind" information to the younger male dentists, This created
animosity between Pr. Patrick D. and myself., The result of
Debbie's actions caused haragsment issues that were directed
from Dr, Patrick D, to myself, This abuse severely affected
by ability to do my job. Dr, Oancea, the second of the two
male dentists acknowledged that injustices were taking place,
Dr. Oancea informed me that Dr, Azad was well aware of what
was taking place and he concluded our conversation by stating
"He's not going to do anything about it."

I was forced to work with untrained and unqualified dental
assistants who did not comply with OSHA reguirements., These



violations ranged from appropriate attire to sterilization
technique and procedures. ihen the younger, male dentists
refused to work with several of these untrained dental assist-
antg, the office manager would reduce the hours of my assist-
ant, Nancy, and force me to work with the dental assistants
that were rejected by the male doctors. These unqualified
dental assistants were hired for minimum wage and had no know-
ledge of OSHA requirements or sterile technique. OSHA stand-
ards were violated on a constant basis. This unskilled and
inexperienced support staff prevented me from doing my job
and earning the same living as my male colleagues. One dental
agsistant, Tanisha, performed oral surgery on my pediatric
patient after I left the operatory. Wwhen I was treating my
next patient, Tanish informed me, "I got the tooth out for you,
doctor." When I told Tanisha that what she had done was
tllegal and malpractice and I would have to report the in-
cident, she recanted her story and said "the tooth fell out."
This created a potential malpractice case for all concerned,

Two dental assistants, Kim and Tanisha, placed extracted
teeth that had fallen on the floor, back onto the surgical
tray, thus contaminating all of the surgical instruments in-
tended for surgery. These untrained dental assistants did
not comprehend when I would inform them that sterilization
measures needed to be repeated, surgical set ups needed to
be replaced with new set ups, and hand pieces needed to be
starilized after each patient. The fact that my requirements
differed than that of my male colleagues created problems
with dental assistants. Joleen, a dental assistant, contamin-
ated oral surgery instruments by placing them in a dirty sink
prior to setting them up on a surgical tray. When I was
forced to reject the instruments for the safety of my patient,
the office manager created problems for me and reported me to
Dr, Azad. I was never given the opportunity to explain what
had occurred. Later, Joleen informed me that Debbie had lied
about the situation in order to defame me to Dr. Azad.

Debbie, the office manager, and Sandy, Dr, Azad's assistant,
both formulated financial proposals for my patients. These
proposals were presented by the doctor to the patients. These
financial statements were frought with errors that cost pas
tients additional monies. These plans were found to be in
error as I would be presenting them to the patients. These
plans would have to be sent back to the business office four
to five times per patient before I would eventually have to
hand calculate the fees owed. T had to do the job of the busi-
ness office in order to avoild financial misrepresentations that
were charged out under my name and my reputation, These mig-
calculations took time away from my job and created animosity
with Debbie and Sandy. 1In addition, my patients expressed con-
cern’outrage at all of the overcharges and miscalculations.
This affected my ability to earn a living at Bradley Dental.

A few days prior to my termination, I wrote Sandy a brief note
indicating that she had incorrectly charged one of my patients
regarding work that had already been completed and paid for,.
These errors are deducted from my paycheck. Sandy never re-
sponded to my note and never corrected a bill she knew to be




in error., Sandy also pressured me to write illegal pre-
scriptions for her personal use., When I refused to jeopard-

ize my license by breaking the law, I was retaliated against,
Sandy also informed me that she wanted me to complete full

mouth reconstruction on her mouth as she had several missing
teeth, She stated she wanted me to come into work hours before
ny first patient and stay hours after my work was completed in
order to complete her dental treaf_ment. She stated that she
wanted my skill, expertise, and experience as she did not think
the other two male dentists were as qualified or experienced.

I did not do as Sandy instructed as I was already working fifty
hours per week and then commuting three hours per day for work.
Incidentally, I was to complete Sandy‘'s full mouth reconstruction
for zero compensation as Sandy did not intend to pay me. Follow-
ing these instances, Sandy began to gspeak negatively about me in

the office,

Dental assistants were hired with an expectation and promise
of full time employment and then reduced to part time employment.
In addition, these assgistants were not given a scheduled lunch
and required breaks, When my main assistant, Nancy, was told she
did not get her promised hours, it affected by job. I asked the
office manager that Nancy be returned to work, as promised. 1
was harassed when I spoke out or defended my assistant. Most of
the dental assistants were singder uneducated, single mothers on
walfare. Thesa assistants would come to me with their grievances
regarding Bradley Dental, They felt helpless in terms of going
to Debbie as they knew they would lose their joba, Dr. Azad
often threatened the staff by saying "I can replace all of you."
T was often caught in the middle of grievances that existed bet-
ween management and the support staff, These unprofessional
dental assistants would disparaga the management and Dr, Azad
right in front of my patients. fThey would also complain about
the working conditions that they were being subjected to. This
created an environment of unprofessionalism and negativity.
Sevaral patients asked me "What kind of a place is this?" Many
patients did not return for future appointments after hearing
the talk in the office. This affected my ability to make a liv-

ing,

[ T8)

My patients were ignored and given a low priority. It was not
unusual for my patients to be left in the waiting room for up to
two hours. Many of these patients had to leave after being seat-
ed in the operatory as they had other appointments and children
to pick up. When the patient would be seated in the operatory,
often they were upset with me before treatment even began, This
affected my ability to make a living,

I was harassed and defamed when I spoke out about OSHA violat-
iong in the office, I wasg treated differently than my younger,
legs experienced male colleagues. In the end, I was terminated
on a Sunday night via a telephone call from Dr. azad. Dr. azad
stated that I was being terminated because I was not happy with
the way he ran his business. He stated it had nothing to do with
my dentistry as my dentistry had been excellent., I was defending
mysealf on the telephone when Dr, Azad interrupted me stating that
he had to go as he was getting another call. Dr. adzad indicated
that he would call me back, Thisz did not happen. I left several




messages for Dr. Azad as he would not take my call, The
following Monday morning, Dr., Azad left a voice-mail on my
telephone. I have saved the voice-mail for your review,

I was replaced by a new male graduate from dental school
who had no experience. He was in his twenties. This dentist
was hired a few weeks prior to my terminatiion. This dentist
relied on my experience and expertise to aid him in reading

~and diagnosing x-rays and formulating treatment plans. After
"this new doctor had been helped and transitioned into my job,
I was terminated and replaced by this individual. Jalynn, a

dental assistant, can verify that this doctor was aided by me

in the office.
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77 West Wacker Drive
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jgardner@mcguirewoods.com
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October 23, 2008

VIA FACSIMILE (312-886-1168) AND U.S. MAIL

Katarzyna Cychowska, Investigator

Equal Employment Opportunity Commission
Chicago District Office

500 West Madison St.

Suite 2000

Chicago, IL 60661

Re: Tujetsch v. Bradiey Dental LLC, EEOC Charge No. 440-2008-8288

Dear Ms Cychowska:

This letter shall constitute the position statement of Bradley Dental LLC (hersinafter,
“Bradley Dental” or the “Company”), regarding the charge of discrimination filed by Mary

Tujetsch on September 11, 2008.

Bradley Dental entered into an independent contractor relationship with Dr. Tujetsch
based on her representations that she knew and could perform all necessary dentai
treatments and procedures. After just a few months at Bradley Dental, it became clear
that Dr. Tujetsch not only could not perform all required treatments, but was in fact
repeatedly placing her patients at risk of suffering severe health complications.
Because of this substandard care and her unprofessionai workplace manner, Bradley
terminated Or. Tujetsch’'s contract. Now, Dr. Tujetsch attempts to obscure her
professional inadequacies by filing the instant charge. For the reasons noted below,
Dr. Tujetsch’s charge is entirely baseless and should be dismissed with a finding of no

probable cause.
A.  Overview of Bradley Dental, LLC

Bradley Dental is part of a group of dental practices that operate throughout
northeastern llfincis.  Within each separate location, the group employs dental
assistants and administrative staff to support the practice of dentists who are generaily
retained on an independent contractor basis. Dr. Koushan Azad is formerly a co-owner

and manager of Bradley Dental.

Bradley Dental is an equal opportunity employer. It is committed to recruiting, hiring,
training, paying, disciplining, and taking all employment actions without regard to an
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employee's race, color, age, sex, national origin, disability, religion or other protected
characteristics.

B. Dr. Tujetsch’s Work at Bradley Dental

On April 22, 2008, Dr. Tujetsch entered into an Independent Contractor Agreement (the
"Agreement”) to work as.a dentist at Bradley Dental at the Company's Kankakee,
llincis-area location.’ Pursuant to the Agreement, Dr. Tujetsch agreed to provide
dental services to Bradley Dental's patients in exchange for a certain percentage of the
revenue created by her treatment of those patients. (Agreement at 3.} The
Agreement provided that Dr. Tujetsch was ineligible for employment benefits and would
be personally responsible for all applicable payroll taxes. (/d. at § 5.) In addition, Dr.
Tujetsch was required to procure her own malpractice insurance, but would be eligible
for a partial reimbursement of her monthly premiums. (/d. at Y] 3-4.) Dr. Tujetsch was
expected to exercise her own discretion in performing her duties and was not subject to
day-to-day controi over the details of her work.

The Agreement was for an initial term of one year, but provided for automatic renewal
thereafter unless one of a handful of specifically enumerated termination events
occurred. (/d. at  8.) For example, the Agreement provided that either party could
terminate the relationship for any reason upon providing sixty days prior written notice.
{/d. at T 9-10.) In addition, Bradley Dentai reserved the right to immediately terminate
the Agreement in either of the following circumstances:

“d) In the event [Dr. Tujetsch] shall fail or refuse [to] faithfully or diligently
perform the provisions of this Agreement or the usual customary duties: of
a dentist.

* * ¥ .

f) In the event [Dr. Tujetsch] conducts. ... herself, either personally or
professionally, in a manner that [Bradley Dental] deems inconsistent with
or detrimental to achieving the business and professional goals of [the
Company).”

(/d. at19)

At the time the parties entered into the Agreement, Dr. Azad, who negotiated the
Agreement on behalf of Bradiey Dental, informed Dr. Tujetsch that she. would be
expected to be familiar with and to perform a wide variety of dental treatments and
techniques, including root canal therapy ("RCT"). Dr. Tujetsch represented that she
was familiar with and could perform RCT and all other required treatments. Shortly
thereafter, Dr Tujetsch began seeing Bradley Dental's patients.

! A true and correct copy of the Agreement is attached hereto as Exhibit A.
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it soon became clear that Dr, Tujetsch had misrepresented her ability to perform RCT.
In early May, 2008, one of Bradley Dental's other dentists informed Dr. Azad that he
had needed to perform RCT on one of Dr. Tujetsch’s patients. When Dr. Azad
approached Dr. Tujetsch about the matter, she informed him that at her previous dental
practice she had an endodontist perform RCT when necessary and, despite her
previous representations, had not performed the procedure herself. Nevertheless, after
Dr. Azad reiterated that she was required to perform the procedure on appropriate
patients at Bradley Dental, Dr. Tujetsch agreed to perform RCT going forward.

Over the next few months, Dr, Azad received numerous complaints from patients who
were dissatisfied with the treatment they had received from Dr. Tujetsch. As a result,
Dr. Azad began reviewing Dr. Tujetsch's patient charts and discovered numerous
instances in which the treatment she had provided fell far below the standard of care
required by Bradley Dental. In particular, Dr. Azad found at least ten instances in which
Dr. Tujetsch had placed sedative fillings on patients’ teeth when the appropriate
treatment would have been RCT. In the majority of those cases, Dr. Tujetsch failed to
even inform her patients about RCT, despite the fact that it would have addressed the
cause of their problem while her use of sedative fillings was, at best, a stopgap
measure. Despite treating more than four hundred patients on behaif of Bradley Dental,
Dr. Tujetsch had not performed RCT on a single occasion.

Dr. Azad's review also revealed several instances in which Dr. Tu;etsch risked
significant harm to patients by failing to monitor their blood pressure during treatment
On one such occasion, a patient who had reported a history of high blood pressure
needed to be admitted to the emergency room following her dental treatment after
experiencing dangerously elevated blood pressure. Bradley Dental has since learned
that Dr. Tujetsch administered a local anesthetic on this patient that, because of an
underlying medical condition, clearly should not have been used.

In addition to these problems, several Bradley Dental staff members complained to
management that Dr. Tujetsch frequently acted in an unprofessional manner in the
workplace and treated them with outright disrespect. When confronted with the
complaints, Dr. Tujetsch denied engaging in any inappropriate behavior. [nsitead, she
surmised, incoherently, that the staff members were complaining about her because
they were unhappy with their wages.

Both because Dr. Tujetsch’s performance fell far below the standard of care required by
Bradley Dental and because her workplace behavior was severely disrupting the work
environment, Dr. Azad terminated her contract on July 25, 2008 This termination was
authorized under either Paragraph 10(d} or 10(f) of the Agreement. Dr. Tujetsch did not
complain to Bradley Dental at any point before or after the termination regarding any
alleged discriminatory actions or activities.
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C. Dr. Tujetsch Was Not Employed By Bradley Dental

Dr. Tujetsch was an independent contractor, not an employee, of Bradley Dental.
Consequently, she cannot maintain claims against Bradley Dental for age
discrimination, sex discrimination or retaliation.

The Agreement clearly provided that Dr. Tujetsch was an independent contractor of
Bradley Dental. As such, she was ineligible to receive employment benefits from
Bradley Dental, liable to pay her own payroll taxes and required to obtain her own
malpractice insurance. (Id. at Y] 4-5) Importantly, Bradley Dental had no right to
control the details of Dr. Tujetsch’s work. Instead, Dr. Tujetsch was able to exercise
discretion with regard to the manner of her performance.

In general, an entity that has no right to control the details of an individual's work
performance, pays no taxes on her behalf and provides her with no employment
benefits, is not her employer for purposes of discrimination law. See Vakhara v.
Swedish Covenant Hospital, 190 F. 3d 799, 805-068 (7th Cir. 1999) (holding that doctor
who was self-employed for tax purposes, received no employment benefits, controlled
the details of his work and was referred to as an “independent contractor” was not an
employee for purposes of Title VII and the ADEA); Aberman v. J. Abouchar & Sons,
Inc., 160 F. 3d 1148, 1150-52 (7th Cir. 1998) (holding that entity that had no right to
control the details of plaintiff's work, did not withhold taxes from his monthly salary draw
and provided no employment benefits was not plaintiffs employer under the ADA). As a
result, for the reasons noted above, Dr. Tujetsch was not an employee of Bradiey
Dental.  Consequently, Dr. Tujetsch cannot demonstrate that Bradley Dental
discriminated against her in violation of federal law. See, 6.g., Drebing v. Prove Group,
inc., 518 F. Supp. 2d 811, 827-28 (N D. Il. 2007) {providing that non-employee cannot
maintain an action for Title VII discrimination).

D. Bradley Dental Did Not lilegally Terminate Dr. Tujetsch

Moreover, the decision to terminate the Agreement was based on Dr.- Tujetsch’s
substandard care of Bradley Dental's patients and the unprofessional manner in which
she treated its staff members. The decision was made without regard to either her sex
or age, or in retaliation for any protected activity. Consequently, without regard to the
character of her relationship with Bradley Dental, Dr. Tujetsch simply cannot
demonstrate any claims for discrimination or rta'taliation.é '

2 |n addition, because Dr Azad made the decisions to hire and fire her, Dr. Tujetsch cannot demonstrate
discrimination without overcoming a presumption of nondiscrimination. Sse Chiaramonta v. Fashion Bad
Group, inc., 129 F 3d 391, 399 (7th Cir. 1997) {providing that “when an employea is hired and fired by the
same decision-maker in a relatively short time span, a presumption, or inferenca, of nondiscrimination

arisas’). For the reasons noted herein, Dr. Tujelsch cannot ovarcome that presumption .
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1. Bradley Dental did not terminate Dr. Tujetsch on account of either
her sex or age.

As explained above, Dr. Tujetsch’s performance fell below the standard of care Bradley
Dental expected of its dentists. After representing that she knew and was comfortable
with RCT, Dr. Tujetsch repeatedly failed to perform it in appropriate circumstances or to
educate her patients about its benefits. To the contrary, she treated patients with
palliative measures that did not address the cause of their problems. Even more
significantly, she placed her patients' health at risk by failing to monitor their blood
pressure during treatment. On one occasion, this failure led to an emergency room visit
for a patient suffering from dangerously elevated blood pressure.

An employee who cannot prove that she satisfied her employer's minimum performance
expectations cannot satisfy a prima facie case of discrimination. See Lim v. The
Trustees of Indiana University, 297 F.3d 575, 581 (7th Cir. 2002) (holding that individual
could not demonstrate prima facie case of sex discrimination where she failed to meet
the performance standards set by her employer). As a result, because of her litany of
performance problems, Dr. Tujetsch cannot satisfy a prima facie case.

Moreover, Dr. Tujetsch also cannot demonstrate discriminatory termination because
she has neither alleged nor proffered any evidence that Bradley Dental treated her less
favorably than a similarly situated individual outside of her protected class.®> See Gates
v. Caterpillar, inc., 513 F 3d 680, 690 (7th Cir. 2008) (providing that an employee
cannot satisfy a prima facie case of sex discrimination unless she demonstrates that
one or more similarly situated employees “outside the protected class were more
favorably treated”);, Scaife v. Cook County, 446 F.3d 735, 741 (7th Cir. 2006} (holding
that employee could not demonstrate illegal discrimination where he failed to produce
evidence sufficient to demonstrate that his employer treated similarly situated
employees outside of his protected class more favorably than him).

Finally, Dr Tujetsch cannot demonstrate that Bradley Dental's nondiscriminatory
reasons for terminating the Agreement — her significantly substandard performance and
her unprofessional workplace behavior - were pretextual. See Jones v. Union Pacific
Railroad Co., 302 F.3d 735, 742-43 (7th Cir. 2002) (holding that a former employee did
not establish pretext where he failed to show that the employer's stated reason for
taking adverse employment action was faise, or that he was actually terminated in
violation of the law). For this additional reason, her claims will fail.

Consequently, Dr Tujetsch cannot satisfy a prima facie case of age or sex
discrimination or establish that Bradley Dental's reason for terminating the Agreement
was pretextual. As a result, she cannot succeed on her claims under federal law.

¥ In fact, Bradley Dental ultimately replaced Dr Tujetsch with another female dentist, Dr Nadia Mirza
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2, Bradley Dental did not terminate the Agreement in retaliation for any
complaint made by Dr. Tujetsch,.

Despite her vague contention that she “complained to management”’ throughout her
relationship with Bradley Dental, Dr. Tujetsch never compiained about any alleged
mistreatment on account of her age, sex or any other protected classification. Rather,
as noted above, the complaints that Bradley Dental received were from its staff
members about Dr. Tujetsch. Dr. Tujetsch has neither alleged nor proffered any
evidence that she engaged in any other type of protected activity while working at
Bradley Dental

An individual who cannot demonstrate that she engaged in protected activity in
opposition to her employer's alleged discriminatory practices cannot prove that her
employer illegally retaliated against her, See Hemandez v. HCH Miller Park Joint
Venture, 418 F.3d 732, 737 (7th Cir. 2005) (providing that an employee could not prove
that her former employer illegally retaliated against her where she couid not
demonstrate that she “complained about conduct that is prohibited by Title VI,
Gleason v. Mesirow Financial, Inc., 118 F.3d 1134, 1147 (7th Cir. 1997} (holding that a
former employee failed to prove retaliation where she could not demonstrate that she
‘opposed conduct prohibited by Title VIi, or at a minimum that she had a 'reasonable
belief she was challenging such conduct’” while still employed). Accordingly,
Dr. Tujetsch cannot demonstrate her claim for retaliation.

Additionally, for the reasons noted in the previous subsection, Dr. Tujetsch also cannot
demonstrate that Bradley Dental's proffered reason for terminating the Agreement was
pretextual Consequently, she cannot succeed on a claim for retaliatory discharge. See
Luebbehusen v. Wal-Mart Stores, Inc., 2008 WL 3590638, at * 3 (7th Cir. Dec. 11,
2006) (holding that plaintiff who could not demonstrate that employer’s proffered reason
for her termination was pretextual could not prove retaliatory discharge);, Franzoni v.
Hartmarx Corp., 300 F .3d 767, 772-73 (7th Cir. 2002) (holding that plaintiff who failed to
satisfy a prima facie case of retaliation could not demonstrate retaliatory discharge).

E. Dr. Tujetsch Was Not Subject To Different Terms And Conditions In Her
Relationship With Bradley Dental

Furthermore, Bradley Dental paid Dr. Tujetsch at the same rate that it paid its other
independent contractors. All contractors earned 30% of the revenues generated by
Bradley Dental as a direct result of the services they rendered to its patients minus 30%
of the laboratory fees attributed to that treatment.” Dr Tujetsch received pay at this
rate for every day that she worked at Bradley Dental.

* Pursuant to the Agreement, Dr Tujetsch was also antitied 1o receive a minimum of $480 for every day
she worked, the same minimum guarantee offered to dentists working at Bradley locations in the Chicago

area. Although, Bradiey Dental offered other dentists working at the Kankakee location g higher minimum
guarantee in order to entice them to move their practice there from the Chicago area, Dr. Tujetsch was
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An individual who cannot demonstrate that she was making less money than a similarly
situated employee cannot prove a prima facie case of discriminatory unequal pay. See
Paft v Family Health Systems, Inc., 280 F3d 749, (7th Cir. 2002) (holding that
employee who could not demonstrate that she was paid less than a similarly situated
employee outside of her protected class could not satisfy a prima facie case of
discrimination). Because there are no similarly situated contractors who were paid at a
higher rate, Dr. Tujetsch cannot demonstrate a prima facie case of unequal pay
discrimination,

F. Conclusion

For all the foregoing reasons, Bradley Dental LLC respectfully requests that
Dr. Tujetsch’s charge be dismissed with a finding of no probable cause. |f you need
additional information prior to dismissing this charge, please do not hesitate to contact
me at (312) 849-8100,

Sincerely,

%cgﬂt@

John C. Gardner

cC: Dr. Koushan Azad'
David Wolle
Michael R. Phillips, Esq

originally slated to work in Chicago and ended up at the Kankakee location only after she specificaily
requested to work there because she feit that her commute would be better. Regardless, Dr. Tujetsch

aamed more than her daily minimum every day that she worked at Bradley Dental
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MARY A. TUJETSCH,
Plaintiff,

V. Case No. 06 CH 11607

e et N g g’ g

TODD C, PUSATERI, FIRST DENTAL, )
P.C. and FIRST DENTAL OF ORLAND )

PARK, P.C, )
)
Defendants, )

RESPONSE TO DEFENDANTS' FIRST

INTERROGATORIES TO PLAINTIFE

Plaintiff, Mary A Tujetsch, by and through her attorneys, Varga Berger Ledsky Hayes &

Casey, respond to Defendants’ First Interrogatoties as follows:
GENERAL OBJECTIONS

1. Plaintiff objects to defendants’ interrogatories to the extent they tequest information
protected from the disclosute by the attorney-client privilege or attomey work product doctrine,

2. Plaintiff objects to defendants’ interrogatories to the extent they impose obligations
beyond those required by the Illinois Code of Civil Procedure and the Illinois Supreme Court Rules,

3 Plaintiff’s General Objections are incorporated into and made a part of each specific

response to defendants’ interrogatories.

RESPONSES TO INTERROGATORIES

1. State the full name, current residential address, date of birth, drivet’s license number
and social security numbers of Mary A. Tujetsch.

RESPONSE: Mary Ann Tujetsch; 2311 Teakwood Circle, Condo C, Highland, Indizna,

46322; date of birth 10/16/60; drver’s license # DLN0630-61-0815; Social Secutity No. 485-74-

6721.




323

~3
T3

2, State the date Mary A. Tujetsch was licensed to practice dentistry in Ilinois.

RESPONSE: 1989 (see attached license certificates).

3 Not including the Dental Practice involved in the cutrent lawsuit, state the name(s),
address(es), date(s) and amounts of all other Illinois dental practices which Mary A. Tujetsch has
purchased at any time after she was first licensed to practice medicine in Illinois,

-

PSPONSE: PIs.intif'f' objects to this interrogatory on the basis of relevance, overbreath
and hatassment. Further, Plaintiff has not been licensed to “practice medicine,” but rathet has been
licensed to practice dentistry in Illinois. Without waiver of the foregoipg objections, Plaintiff
responds that she has purchased interests in four other dental practices, as follows: 1991 - Dr
Francis Schwartz, 25 E. Washington, Suite 1903, Chicago, IL; 1996 ~ Dr. Robert Green, 55 E.
Washington, Suite 2121, Chicago, IL; 1999 — Dr. Joanna Baranovskis, 55 E. Washington, Suite 1620,

Chicago, IL; 2002 - Dr. Roy Catlson, 18025 Wentworth Avenue, Lansing, IL.

4 Not including the Dental Practice involved in the current lawsuit, state the name(s),
address(es), date(s) and amounts of all other Illinois dental practices which Mary A. Tujetsch has
sold at any time after she was first licensed to practice medicine in Illinois.

RESPONSE: None,.

5. Has Mary Tujetsch ever been 2 litigant in any civil matter befote this lawsuit? If yes,
please state the name of the parties to said lawsuit(s), the case number(s), the county in which it was
filed, the date it was filed and the disposition, if any.

RESPONSE: Plaintiff objects to this interrogatory on the basis of relevance, overbreath
and harassment. Without waiver of this objection, Plaintiff responds that she was a plaintiff in 2 suit

in the early 1990’s related to a car accident, and has as a plaintiff filed 2 number of small claims suits

related to non-payment of dental services provided to patients,

6 State the date(s) and amounts which Plintiff paid to Defendants for monthly rent
payments for June of 2004 — June 2006.

RESPONSE: See attached sheet.

7. Other than the case at present, has Mary A. Tujetsch been named as a defendantin a
civil lawsuit other than this lawsuit If so, state the nature of the lawsuit that was filed, the name of



the adverse party, the ‘county, caption(s) and docket numbex(s) in which the case(s) was filed, and
the disposition(s) of that case.

RESPONSE: No.

8. Pursuant to Ilinois Supreme Court Rule 213(f(1), provide the name and address of
each opinion witness who will testify at trial and state the subject of each witness’ testimony.

RESPONSE: Plaintff has not yet determined which, if any, Rule 213(f)(1) witness{es) she
may call as a tiial witness, but resetves the right to supplement her response to this interrogatory and

disclose such witness(es) as permitted by the applicable court rules and scheduling orders entered in

this case.

9. Pussuant to llinois Supteme Court Rule 213(f)(2), please provide the name and
address of each independent expert witness who may offer any testimony and state:

(a) The subject matter on which the opinton witness(es) will testify;

(b) The conclusions and/or opinions of the opinion witness and the basis
therefore, inchuding reports of the witness, if any.

RESPONSE: Plaintiff has not yet dpte.rlmingd which, if any, Rule 213(f)(2) witness(es) she
may call as a trial witness, but reserves the right to supplement her response to this interrogatory and

disclose such witness(es) as permitted by the applicable court rules and scheduling orders entered in

thig case.

10. Pursuant to Illinois Supreme Court Rule 213(£(3), provide the name and address of
each controlled expert witness who will offer any testimony and state:

(a) The subject matter on which the opinion witness(es) will testify;

(b} The conclusions and/or opinions of the opinion witness and the basis
therefore, including reports of the witness, if any;

{c) The qualifications of each opinion witness, including a curticulum vitae
and/or of the resume, if any; and

(d) 'The identity of any written reports of the opinion witnesses regarding this

occurrence.



RESPONSE: Phintiff has not yet determined which, if any, Rule 213(f)(3) witness(es) she
may call as a trdal witness, but reserves the right to supplement her response to this interrogatory and
disclose such witness(es) as permitted by the applicable court rules and scheduling orders entered in

this case.

11, Please state the specific equipment of Defendants that was allegedly defective as of
June 27, 2004 alleged in Paragraph 25. For each such statement please state the item involved, the
condition of ezach item and the cost to repair any such item.

RESPONSE: Dental Chair, Cuspidor; Light-nonfunctional - §7,600.00
X Ray Developer; non functional - $3,200 00
Autoclave; nonfunctonat - $6,300.00
Ultrasonic Cleaner; nonfunctional - $260 00
Stereo System/Speakers; nonfunctional - $1,600.00
Copier/Fax; nonfunctional - $680 00
Phone System; nonfunctional - §250.00
Stained Carpet; yet to be replaced — estimated at $6,400.

12, List the names and addresses of all other persons (other than yourself and persons
heretofore listed) who have knowledge of the facts of the occurrence and/or the damages claimed

to have resulted therefiom.

RESPONSE: Other than Plaintiff and Defendant Pusated, the following have knowledge

of facts at issue in this suit:

First Pacific Corporation Sue Miller

P O. Box 3000 5653 8. Kimbrough Ave.

Salem, Oregon Springfield, MO 65810

Eliza Cano

7714 W, 159th Street

Otland Pazk, IL. 60462

13. Identify any statements, information, and/or documents known to you and

requested by any of the foregoing interrogatories which you chim to be work product or subject to
any common law or statutory privilege, and with respect to each interrogatory, specify the legal basis
for the claim as required by Illinois Suptreme Court Rule 201 (n).



r

RESPONSE: Other than communications between Plaintiff and her retained counse] in

this action (which are protected by the attorney-client and work product privileges), none.

DATED: January 16, 2007
MARY A, TUJETSCH

One of Her Attomeys

Michael D. Hayes

Julie F. Grosch

VARGA BERGER LEDSKY HAYES & CASEY
A Professional Corporation

224 South Michigan Avenue, Suite 350

Chicago, Hlinois 60604

(312) 341-9400

(312) 341-2900 (fax)
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6. )Rent Payments:

5/13/04. ... ccineenen $5000.00
6/27/08... . 0vuinens ..$2775.00
6/27/04..... beasenaas $2400.00
8/01/08....000unuiven $2775.00
8/25/04. ... vuenannn $2775.00
10/01/04....ciivenenn $2775.00
11/01/04...ccvevennnns $2775.00
11/25/04. . cevineeanns $2775.00
1/03/05. 00 cvvvecnnens $2775.00
1/28/05. .. ccvuinnann .$2775.00
2/22/05.. .0 0cciiiiinen $2775.00
3/22/05. .00 iivannes $2398.50
4167058, 0 0uriieannnn $376.50
4/26/05...00cnvnanees $2775.00
6/01/05........ cree...$338.43
6/01/05..cccvnananens $2775.00
6/28/05...000iisennns $2775.00
7/26/06. .. cieiinuanen $3015.00
8/25/05. . v iuinennns $2895.00
9/25/05.cicrinirenns $2895.00
10/31/05..cc0enieeneen $2895.00
12/01/05.cccavivnnvnnes $2895.00
12/28/05..ccccvnsencens $2895.00
2/01/06........ beennen $2895.00
3/14/06....000 0 s ve...$2895.00
4/01/06....ovnnceenves $2895.00
5/01/06...ccceveraanan .$2895.00
67017060, .cvnuneacecns $2895.00
6/27/06.cuveecicnnnnns $2895.00
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MARY A. TUJETSCH, )
)
Plaintiff, )
)
vs. ) NO. 06CH11607
)
TODD C. PUSATERI, )} JURY TRIAL DEMANDED
FIRST DENTAL, P.C. )
and FIRST DENTAL )
OF ORILAND PARK, P.C. )
)
Defendants. )
AMENDED COMPLAINT

Mary A. Tujetsch, by her attorneys, Williams Montgomery & John Ltd, states her

Complaint against Defendants, Todd C. Pusateri, Fizst Dental, P C, and First Dental of Orland

Park, P.C., follows:

NATURE OF THE ACTION

1 The Defendants in this case made false representations, breached their contract
and watranties to Plaintiff in the sale of their dental practice, and fraudulently induced Plaintiff
to lease an office suite in Orland Park, Tllinois owned by Defendants. This suit sceks 1) damages
and equitable relief for breach of contiact, breach of the representations and warranties in the

contract, fiaud; and 2) cancellation of the lease entered into pursuant to the agreement

THE PARTIES

2. Plaintiff, Mary A. Tujetsch (“Tujetsch”), is a dentist licensed to practice in

1llincis.



3 Defendant, Todd C. Pusateri (“Pusateri”), is a dentist licensed to practice in

Nlinois.
4, Defendant, First Dental, P.C. (“First Dental”), is a corporation incorporated in

Nlinois. Pusateri is the President and Secretary of First Dental, and upon information and belief,

the sole shareholder of First Dental.

5 Defendant, First Dental of Otland Park, P.C. (“FDOP”), was incorporated in
Ilinois in 1998 and involuntarily dissolved by the Hlinois Secretary of State in May, 2000, Upon

information and belief, Pusateri was an officer, director, and sole shareholder of FDOP.

ALLEGATIONS COMMON TO ALL COUNTS

6. On or about June 27, 2004, Tujetsch (as Purchaser} and First Dental (as Seller)
entered into an Asset Purchase Agreement (“Agreement”) pursuant to which First Dental sold to
Tujetsch substantially all of the assets of a dental practice (“Dental Practice™) located in Cook
County, llinois at 7714 159th Street, Otland Park, Illinois (*Orland Park Office”) Pusateri
signed the Agreement on behalf of First Dental. A copy of the Agreement is attached hereto as

Exhibit A.

7. On or about june 28, 2004, and as required in §6.03 of the Agreement, Tujetsch
(as Tenant) and FDOP (purportedly as Landlord) entered into a certain lease (“the Lease™)
concerning the Orland Park Office. Entry into this Lease agreement was a necessary, substantial,
and material aspect of performance of the Agreement. Pusateri signed the Lease on behalf of
FDOP A copy of the Lease is attached hereto as Exhibit B.

8. Prior to the execution of the Agreement, Pusateri represented to Tujetsch that the

Dental Practice had approximately 1,200 active patients (“Active Patients™) that had been treated




within the 24 months prior to the sale. Tujetsch relied on Pusateri’s representation in entering

into the Agreement and Lease.

9, The Agreement identifies the “Seller” as First Dental (Exhibit A, p. 1) The
Agreement further identifies the Seller as the Lessor of the Orland Park Office and sets forth the
rent and other terms of the Lease. (Exhibit A, §603.) The Lease identifies FDOP as the
Landlord. (Exhibit B, Lease Cover Sheet) Pusateri signed the Lease as FDOP’s President,
knowing FDOP had been dissolved in 2000

10. At the time the Agreement and Lease were signed, Pusateri knew that neither First
Dental nor FDOP weie the Owner or Lessor of the Ciland Park Office Instead, Pusateri,
individually was and is the owner of the Orland Park Office leased to Tujetsch puisuant to the
Agreement.

11.  Pusateri, as the sole owner of both FDOP and First Dental, disregarded each
entities’ corporate form and structure while conducting their business affairs. Tujetsch relied on
Pusateri’s personal representations in entering into the Agreement and Leage.

12. In §3.11 of the Agreement, defendants guaranteed the accuracy of all

representations and warranties as follows:

Accuracy of Representations and Warranties. None of the
representations or warranties of Seller contains or will contain any
untrue statement of any material fact or omits or misstates a
material fact necessary to make the statements contained in this
Agreement not misleading. Seiler does not know of any fact that
has resulted or that, in the reasonable judgment of Seller will
result, in any material adverse change in Seller’s business, results
of operation, financial condition or prospects that has not been set
forth in this Agreement.

(Exhibit A, §3.11.)




13.  Defendants acknowledged and understood that Tujetsch reasonably 1elied on all
of Seller’s representations and warranties set forth in the Agreement: §3.10 “Reliance. Seller
recognizes and agrees that, notwithstanding any investigation by [Tujetsch], {Tujetsch] is relying
upon the representations and warranties made by Seller in this Agreement.” (Exhibit A, §3.10)

14, One of Seller’s representations included: “Seller has represented that the Dental
Practice has approximately 1200 active patients, who have been treated within the previous
twenty-four months according to First Pacific Corporation ” (Exhibit A, p. 1.)

15. The Seller agreed to indemnify and hold Tujetsch harmless for “any and all loss,
liability, deficiency, or damage suffered or incurred by [Tujetsch] by reason of any untrue
representation, breach of warranty, or non-fulfillment of any covenant or agreement by Seller
contained in this Agreement.” (Exhibit A, Section 4.05(c).) The Seller further agreed to
indemnify and hold [Tujetsch] harrnless for all “costs, and expenses, including, without
limitation, legal fees and expenses. .. incurzed in [Tujetsch’s] successful enforcement of [the)

indemnity ” (Exhibit A, §4 05(e).)

COUNT I - BREACH OF CONTRACT (PERFORMANCE)

16.  Tujetsch repeats and re-alleges paragraphs 1 throtugh 15 as and for paragiaph 16

ot this Count I,

17.  Under the Agreement, Seller agreed to, “without further consideration, take all
steps reasonably necessary to place Purchaser in possession and operating control of the
Assets... ” (Exhibit A, §1 05.) The Agreement expressly defines Assets to include “fa]ll patient

lists, equipment, files and patient records, and all operating data and records relating to the

Dental Practice . . (Exhibit A, §1.01-1)




18.  Seller never provided Tujetsch with any patient lists. Sellet’s failure to provide
Tujetsch with a list of Active Patients or any other patient lists, constitutes a breach of the
obligation to place Tujetsch in “possession and operating control of” “[a]ll patient lists
relating to the Dental Practice. .. .” (Exhibit A, §§1 01-1 and 1.05.)

19. Pursuant to the Agreement, Seller represented that “[n]Jo consent, approval or
authorization of ... any other entity or person not a party to this Agreement is required for the
consummation of the transactions described in this Agieement... .” (Exhibit A, §3.08.)

20 Shortly after the closing of the Agreement and repeatedly thereafter, Tujetsch
began contacting Pusateri and requested the patient list identifying the 1200 patients of the
Dental Practice. Tujetsch needed the patient list to contact the Dental Practice’s customers.
Without the patient list the Dental Practice has little value.

21, Pusateri never provided Tujetsch with a patient list for 1200 Active Patients in
breach of the Agreement.

22.  Instead of providing Tujetsch with the patient list, Pusateri directed Tujetsch to
contact the Dental Practice’s billing agency, First Pacific Corporation (“Fitst Pacific™).

23, Tujetsch repeatedly contacted First Pacific and Pusateri and requested information
(and the dental records) regarding the alleged 1200 Active Patients of the Dental Practice
represented in the Agreement. Neither Pusateii noi First Pacific provided Tujetsch with access
to the records or data that purportedly establish the basis for the number of Active Patients.
Upon information and belief, Pusateri permitted First Pacific Corporation to delete a substantial

portion of First Dental’s patient recoids relating to the Dental Practice and the number of Active

Patients.




24.  Pusateri’s failure to preserve the data files relating to the Dental Practice’s
purported 1200 Active Patients, and his failure to provide Tujetsch with access to these files and
data, relating to the Dental Practice, constitutes a breach of the obligation to place Tujetsch in
“possession and operating control of” “[a]ll . patient records, and all other operating data and
records relating to the Dental Practice. .. .” (Exhibit A, §§1.01-1 and 1 05)

25.  Had Tujetsch been aware that the foregoing breaches would occur, she would not
have entered into the Agreement or the Lease,

26.  Defendants’ breaches of the Agreement have caused Tujetsch substantial damages
pursuant to her entry into the Agreement and Lease

27, Under §4.05, Indemnification by Seller, Seller agreed to indemnify and hold
Tujetsch harmless for: “(c) any and all loss, liability, deficiency, o1 damage suffered or incurred
by [Tujetsch] by reasen of any .. non-fulfillment of any covenant or agieement by Seller
contained in this Agreement  ” (Exhibit A, §4 05(c)).

28. Seller’s breaches of its performance obligations under the Agreement resulted in
Tujetsch bringing this action Pursuant to §4 05(e), Purchaser is entitled to all “costs, and
expenses, including without limitation, legal fees and expenses” for damages resulting from
Seller’s “nen-fulfillment” of obligations ﬁnder the agreement. Pursuant to §7.01 and §7.02 of
the Agreement, Seller’s breaches entitle Purchaser to terminate the agreement, recover damages,
and secure a release from all “obligations arising under this Agreement.” Tujetsch notified
defendants of the breach of the Agreement on or about October 24, 2005,

PRAYER FOR RELIEF (Count I)

WHEREFORE, the Plaintiff, Mary A Tujetsch, respectfully requests that this Court grant the

following 1elief:



(a) Judgment and order that Defendants (First Dental and Todd Pusateri)
breached the Agreement between Mary A Tujetsch and Defendant First
Dental;

(b)  Cancellation of the Lease between Mary A. Tujetsch and Defendants
{FDOP and Todd Pusateri);

{c) Judgment and order that requires Defendants (First Dental and Todd
Pusateri) pay Mary A. Tujetsch all damages arising out of defendant’s
breaches of the Agreement in an amount to be determined at trial but over

$75,000;

(d) Judgment and order that requires Defendants (First Dental and Todd
Pusateti) to pay Mary A. Tujetsch all damages relating to the Lease in an
amount to be determined at trial but over $75,000;

(e) An award of all litigation expenses, including attorneys fees, in
accordance with Section 4.05(c) and 4.05(¢) of the Agreement;

(£ An award of prejudgment interest for damages arising out of Defendants
breaches dating from October 24, 2005;

(g) Such other and further relief as the Court deems just and equitable.

COUNT H - BREACH OF CONTRACT
{ACCURACY OF REPRESENTATIONS AND WARRANTIES)

29 Tujetsch repeats and 1e-aileges paragraphs 1 through 15 as and for paragraph 29
of this Count IL.

30. After acguiring the Dental Practice, Tujetsch sought to determine the actval
number of Active Patients. In this regard, Tujetsch reviewed patient files and communicated
with First Pacific Corporation, a third party provider who administered the patient billing for
First Dental This review indicates that there were less than 700 active patients that had been
treated at the Dental Practice in the two years prior to the sale, compared to the approximately
1200 Active Patients that Pusateri represented and warranted to Tujetsch.

31.  The inaccuracy of the representations relating to the number of Active Patients

constitutes 2 breach of the Agieement’s guarantee with regard to the accuracy of all




representations and warranties and the guarantee that no representations contained in the
Agreement, were misleading. (Exhibit A, §3.11.)

32.  Additionally, the Agreement expressly states that “Seller represents that all
equipment is wotking and in good order 7 (Exhibit A, §1.01-2)

33.  The dental equipment was not in good order, as represented by Pusateri and in the
Agreement. Tujetsch incurred substantial expenses repairing and replacing equipment
transferred to Tujetsch as part of the Agreement.

34. The inaccuracy of the representations relating to the condition of the equipment
constitutes a breach of the Agreement’s guarantee with regard to the accuracy of all
representations and warranties. (Exhibit A, §3.11.)

35.  Had Tujetsch been aware that the foregoing breaches would occur, she would not
have entered into the Agreement or the Lease.

36.  Defendants’ breaches of the Agreement have caused Tujetsch substantial damages
pursuant to her entry into the Agreement and Lease.

37 Under §4 05, Indemnification by Seller, Seller agreed to indemnify and hold
Tujetsch harmless for: “(c) any and all loss, liability, deficiency, or damage suffered or incurred
by [Tujetsch] by reason of any untrue representation, breach of warranty, or non-fulfillment of
any covenant or agreement by Seller contained in this Agreement . . (Exhibit A, §4 05(c)).

38 Seller’s breaches of its representations and warranties to Tujetsch as described
above, resulted in Tujetsch bringing this action. Pursuant to §4.05(e), Purchaser is entitled to all
“costs, and expenses, inciuding without limitation, legal fees and expenses” for damages
resulting from “any untrue representation [or] breach of warranty.” Pursuant to §7.01 and

§7.02 of the Agreement, Sellet’s breaches entitle Purchaser to terminate the agreement, recover



damages, and secure a release from all “obligations arising under this Agreement.” Tujetsch

notified defendants of the breach of the Agreement on or about October 24, 2005.

PRAYER FOR RELIEF (Count II)

WHEREFORE, the Plaintiff, Mary A= Tujetsch, respectfully requests that this Court grant the

following relief:

(a)

(b)

()

(d)

(e)

®

@

Judgment and order that Defendants (First Dental and Todd Pusateri)
breached the Agreement between Mary A. Tujetsch and Defendant First

Dental;

Cancellation of the Lease between Mary A. Tujetsch and Defendants
(FDOP and Todd Pusateri);

Judgment and order that requires Defendants (First Dental and Todd
Pusateri) pay Mary A Tujetsch all damages arising out of defendant’s
breaches of the Agreement in an amount to be determined at trial but over

$75,000;

Judgment and order that requires Defendants (First Dental and Todd
Pusateri) to pay Mary A. Tujetsch all damages relating to the Lease in an
amount to be determined at trial but over $75,000;

An award of all litigation expenses, including attorneys fees, in
accordance with Section 4.05(c) and 4 05(e) of the Agreement;

An award of prejudgment interest for damages arising out of Defendants
breaches dating from October 24, 2003;

Such other and further 1elief as the Court deems just and equitable.

COUNT 111 - FRAUD IN THE INDUCEMENT

39.  Tujetsch repeats and re-alleges paragraphs 1 through 15 as and for paragraph 39

of this Count IIT.

40.  Upon information and belief, at the time Pusateri made representations to

Tujetsch regarding the number of Active Patients, Pusateri knew or should have known that such

representation was false. Pusateri knew the Dental Practice did not contain 1200 patient files




and, therefore, could not have had 1200 Active Patients as told to Tujetsch and represented in the
Agreement.

41,  Pusateri made the representations regarding the number of active patients, as
President of First Dental, to fraudulently induce Tujetsch to enter into the Agreement and the
Lease.

42, Tujetsch relied upon Defendant’s representations regarding the number of active
patients in electing to enter into the Agreement and the Lease. Pusateri was aware of Tujetsch’s.
reliance on these specific representations.

43, Following the sale of the Dental Practice, Pusateri prevented Tujetsch from
obtaining a tiwe and correct number of active patients by failing to provide Tujetsch with a
patient list.

44 Under the Agreement, the Seller guaranteed the accuracy of all representations,
including the number of Active Patients, and further guaranteed that no representations contained
in the Agreement, were misleading. The Agreement further provides that the Seller recognizes
and agrees to Buyer’s reliance on all representations made in the Agreement.

45, After acquiring the Dental Practice, Tujetsch sought to determine the actual
number of Active Patients. In this regard, Tujetsch has reviewed patient files and communicated
with First Pacific Corporation, a third party provider who administered the patient billing for
First Dental. This review indicates there weie less than 700 active patients that had been treated
at the Dental Practice in the two years prior to the sale, compared to the approximately 1200
Active Patients that Pusater: reported to Tujetsch.

46.  Prior to the execution of the Agreement, Pusateri represented to Tujetsch that all

of the dental equipment, which would be transferred to Tujetsch as part of the Agreement, was in

10



good working condition. The Agreement expressly states that “Seller represents that all
equipment is working and in good order.” (Exhibit A, §1.01-2)

47.  Defendant, Pusateri’s representations regarding the condition of the medical
equipment further induced Tujetsch to enter into the Agreement

48,  The dental equipment was not in good condition, as represented by Pusateri and in
the Agreement. Tujetsch incurred substantial cxpenses repairing and replacing equipment

transferred to Tujetsch as part of the Agreement.

49,  Tujetsch would not have entered into the Agreement, if she had knowledge of the
tiue number of Active Patients and/or the true condition of the dental equipment. The
Agreement as proposed was not economically feasible under the true facts. Tujetsch reasonably
relied upon Defendants representations in electing to proceed with the Agreement and the Lease.

50. Because Tujetsch would not have entered into the Agreement, had she known the

true number Active Patients, she also would not have entered into the Lease, as required by

Section 6.03 of the Agreement.

51 Defendants’ fraudulent acts and omissions have caused Tujetsch substantial

damages arising out of the Agreement and the Lease.

52.  Plaintiff notified Defendants of her estimate of the number of active patients and

the substantial discrepancy with the representations in the Agreement on or about October 24,

2005,

PRAYER FOR RELIEF (Count III}

WHEREFORE, the Plaintiff, Mary A. Tujetsch, respectfully requests that this Court graat the

following relief:

(a) Judgment and order that Defendants fraudulently induced Mary A
Tujetsch to enter into the Agreement and the Lease;

11




(b)

(c)

(d)

(e)
(£)
(&

Cancellation of the Lease between Mary A. Tujetsch and Defendants
(FDOP and Todd Pusateri);

Judgment and order that requires Defendants (First Dental and Todd
Pusateri) pay Mary A, Tujetsch all damages, including restitution, arising
out of Defendant’s fraudulent representations of the Agreement;

Judgment and order that requires Defendants (First Dental and Todd
Pusateri) to pay Mary A. Tujetsch all damages 1elating to the Lease;

An award of Attorneys Fees;
An award of prejudgment interest;

Such other and further relief as the Court deems just and equitable.

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury of all issues so tiable

. TUJETSCH

A

One 0 h r Q&ttmneys

David E. Stevenson (#6181112)
Williams, Montgomery & John, Ltd.
20 North Wacker Drive — Suite 2100

Chicago, IL. 60606
312.443 3200 (Phone)
312 630-8500 (Fax)

Firm I.D. #04933

Document #: 748750
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ASSET PURCHASE AGREEMENT
between

MARY A. TUJETSCH, DDS
“PURCHASER”

and

FIRST DENTAL, PC

“SELLER” Y
Dated June &7, 2004




y

DATED: Jume 1, 2004

ASSET PURCHASE AGREEMENT

BETWEEN: Mary A. Tujetsch, DDS, “Purchaser™
535 East Washington Street, Suite 2121
Chicage, IL 60602

AND: .. First Dental, PC, an Hlinois professional corporation, “Seller”
8 West Gartaer, Suite 124
Naperville, IL. 60540

Seller is the awner of the denta} practice located at 7714 159" Street, Orland Park, IL. 60462
{hereinafter, the Dental Préctice). Seller desires to sell, and Purchaser desires to purchase, substantially

all of the ésscts éssomated with the Dental Practice on the terms and conditions set forth in this :
and none of its shares of stock. Seller j{&
el

Agreement, but none of its liabilities unless a&w ca(lx{%’
has represenied that the Dental Practice ha3*™ {700 ents, who have been treated within the

tvelve-months.
previous hkumt\‘\ bw Wartng a ¢ conds e Yo Trrst Pusiene Lorfotimon
In consideration of the mutual promises and covenants contained in this Agreement, the parties Sobﬁ Teare.

agree as follows:

ARTICLE X
Purchase and Sale of Assets

1.01  Purchase and Sale. Subject to all the terms and conditions of this Agreement and for
the consideration herein stated, o the Closing Datz, as that term is defined in Section 1.06, Seller agrees
to sell, convey, assign, transfer and deliver to Purchaser, fice and clear of all epcumbrances, and
Purchaser agreeyto purchase and accept from Sefler, all of the assets, properties and rights of Seller (other
than the assets specified in Section 1.02), tangible and intangible, wherever located, that are used or
useful to maintain and operate the Dental Practice, which assets (the Assets) shall include without

limitation:

~ LOI-1 Al patient lists, equipment , files and patient records, and all other operating

_ data and records relating to the Dental Practicc, including without limitation financial, acceunting and

credit records, correspondence, budgets, engineering and facility records and other similar documénts and
records. Inactive records are to be returned to Sellet two years after closing.

: 1.01-2 All other items of tangjhle persenal property of Seller nsed in connection with or
associated with the Dental Practice, including fumitire, foaires, equipment, supplies, inveritory and spare
and replacement items therefor, and all such items acquired by Seller after the date hereof and on or
before the Closing Date, other than to the extent such items are disposed of by Seller prior+to the Closing
Date in the ordinary cause of practice. Seller represents that all equipment is wokag aod in good order,
Seller asserts that all equipment is ih compliance with municipal, county, state, angd federal laws. Scller
assumes risk of loss of tangible assets prior to, but niot subsequent to, closing.

1.01-3 Al rights, benefits and interests of the Dental Practice-under the contracts and
apreements specifically assumed by Purchaser for provision of dentistry services including withodt




limitation contracts with third payers, dentists or other professionals, and under any contracts, agreements,
commitments, understandings, purchase orders, documents or instruments entered into between the date
hereof and the Closing Date and expressly assumed by Purchaser in writing on the Closing Date, other
than to the extent such items have terminated, expired or been disposed of by Seller prier to the Closing
Date witheut breach of this Agreement (collectively, the Contracts);

~ 1.01-4 All assignable rights to all felephone lines and numbers used in the conduet of
the Dental Practice; and

. 1.01-5 For one year subsequent to closing, Purchaser may use the name “First Dental

of Orland Park,” but only foi the purpose of marketing the Dental Practice within a 20-mile radius of it:
Purchaser shall not use any other name which incledes the words “First Dental”. N later than eighteen
months subsequent to closing, Purchaser shall cease and desist using the name “First Dental of Orland

Pak™,

. 1.01-6 The assets include the following equipment: cight waiting room chairs, Canon
copier, Telecheck-credit card terminal, calculator, stapler, tape dispenser, file cabinet under copier, patient
chart cabinet, comer desk in business front area, two office chairs, three business 4-line phones, one
- business 2-liné phones, network hub, two waste cans, shredder, vacuum, microwave, card table and two

chairs, three folding chairs in operatorics, TV/VCR in operatory #4. The assets do not inchide the
following equipment: any property of Innovative Chiropractic, fax machine, end table in waiting room,
decorative pictures, refrigerator, large garbage can in firnace room, stereo, any property of Seller-
Landlord, ladder, brooin, mop, light bulb changing stiek.

102 Excluded Assefs. Thie Assets shall not include the following:

1.02-1 All cash assets of thie Dental Practice, notes and accounts receivable,
automobiles, real estate, and personal items of Seller. Re-do’s of work originally perforied before
closing and completed subsequent to elosing may be charged and collected by Purchaser, and do not
constituti accounts recgivable. Completion of work subsequent to closing which was originaily begun
prior to elosing may be charged and collected by Purchaser, and do not constitiute accounts receivable.

1.02-2 No linbilities of Seller whatsoever, whether in tort or contract or otherwise,
are being hansfm-cd to or acquired by Purchaser herennder, unless specifically assumed and scheduled
- herennder. Buyer does not assume and will tiot be responsible for any known, unknown, er contingent
liabilities of Seller incurred by any means mcludmg, but not limited to, professional malpractice or
persenal injury of any pature, including liabilities related to Seller’s employees prior to closing, Seller
is responsible for all payroll, tax liability, sales tax liability, if any, prior to closixg.

1,023 The assets do not inclode the follawing: any property of Innovative Chiropractic,
file cabinet next to copier mactiine, shelves containing vitamins, cabinet under fax machine, cabinetry in
operatory, cabinetry in sterilization area, cabinetry at front desk, carpets, light fixtures, countertops,
window treatments, ceiling speakers, TV and computer monitor mounts, bathroom foxmres, and magazine
rack. The assets do not inclode any property of First Pacific Coxporanon, including its computers,

" monitors, keybaards, battery bachxp computer speakers, laser printer, color printer, compuier software,
and computer connections.

) .—-h‘.'-"—na. T




1.02-4  Plants, rees, decorations, and pictures may be changed by Purchaser in
cooperation with Innovative Chiropractic or other current tenant.

1.03  Puarchase Price. The purchase price for the Assets (the Purchase Price) shail
be the following;

1.03-1 One Hundred Sixty Five Thousand and 00/100ths (3165,000.00) Dolars is the
full purchase price. The sum of Five Thousand ($5,000.00) Dellars has been deposited, and represents
Purchaser’s eariest money deposit (“Bamest Money”). The full purchase price minus the Earnest Money
shall be paid by Purchaser to Seller at closing, by certified or official check. :

1.04 Tnstmments of Conveyance and Transfer. The sale of the Assets, and the conveyanes,
assignment, transfer and delivery of all of the Assets shall be affécted by Seller’s execution and delivery
to Porchaser, on the Closing Date, of a bill of sale in substaatiaily the form of the Assignment and Bill
of Sale attached hereto as Exhibit A. At time of closing, personal property, bio-hazardous propety, and

inactive patient files are fo be moved at St_;llcr_"s SXpense.
105 Further Assurances. Seller agrees that, at any time and from time to time on and after

the Closing Dats, they will, upen the request of Purchaser and without firther consideration, take all $téps

reasonably necessary to place Purchaser in possession and operating control of the Assets and will do,
execnte, acknowledge and deliver, or will cause to be done, executed, acknowledged and delivered, all

further acts, deeds, assignments, conveyances, transfers, or assurances as reasonably required te sell,
assign, convey, lransfer, grant, assure and confirim to Purchaser, or to aid and assist in the collection of
or reducing to possession by Purchaser of, all of the Assets, or to vest in Purchaser good; valid and

marketable title to the Asscts,

1.06 Closing. The consummation of the transactions contemplated by this Agreement (the
Closing) shall take place on July 1, 2004, or at another date, time and place agreéd upon in writing by the
parties (the Closing Date), but Purchaser shall take possession of the Dental Practice on June 30, 2004.

1.07 Allocation of Purchase Price. The Purchase Price shall be allocated among the Assets

as follows, and Pumﬂascr and Seller shall be bound by that allocation in reporting the transactions—
contemplated by this Agrecment to any gevernmental authority ('mcludmg without Imntanon the Internal

Revenue Service):

() Twenty-Five Thousand ($25,000.00) Dollars for dental equipment;

(b) Four Thousand ($4,000.00) Dollars for hand instruments and dental supplies;
{c) Five Ihousandl($5,000.00) Dollars for furniture and office equipment;

(@) One Hundred Thirty One ($131,000.00) Dollars for goodwill;

ARTICLE I
Representations and Warranties of Perchaser

Purchaser, represents and warrants to Seller as follows:




2.01  Authorization. This Agreement has been duly executed and delivered by Purchaser and
is binding upon and enforceable against her in accordance with its terms;

202 Compliance. The execution, delivery and performance of this Agreement by Purchaser,
the compliance by Purchaser with the provisions of this Agreement and the consummation of the
transactions described in this Agreement will not conflist with or result in the breach of any of the terms

or previsions of or constitute a defanit under:

2.02-1 any note, indenture, mortgage, deed of trust, loan agreement, lease or other
agresment or instrument to which Purchaser is a party or by which Purchaser is bound; or

. 2.02-2 any statute or any erder, nuje, regulation or decision of any court or regulatory
anthority of governmental body applicable to Purchaser.

203 Consents. Except for the consent of Purchaser’s principal bank, no consent, approval,
aithorization, order, designation or declaration of any court or regulatory authority or governmental body,
federal or other, or third person is required to be obtained by Purchaser for the consummation of the

transactions described in this Agreement.
2 04 Accuracy of Representafions & Warranties. None pf the representations or warranties

of Purchaser contains or will contain any untrie statcment of any material fact or omits or misstates a
material fact necessary to make the statements contained in this Agreement not misleading,

ARTICLE IIX _
Representations and Warranties of Seller

3.01. Corpomte Existence; Authority. Seller is a corporation duly organized, validly existing
and in good standing under the laws of the State of I]Imo,s, and has all necessdry corporate power and
authority to own; lease and-eperate the property and assets and fo carry on the business as now conducted
and as proposed to be conducted. Seller owns all of the assets of the Dental Practice. Seller has full-
power and authority to enter into this Agreement and to carry out ity terms. This Agreement has been
duly and validly executed and delivered by Seller and is binding upon and enforceable against Seller in

accordance with its terms.
302 No Adverse Consequences. Neither the execution and delvery of this Agreement by

Setler nor the consnmmatjon of the transactions contemplated by this Agreement will

3.02-1 result in the creation or imposition of any lien, charge or eneumbrance on the
Seller’s assets or property,

3.02-2 violate or conflict with any provision of Seller’s articles of incorporation .or
bylaws,

3.02-3 violate any law, judgment, order, injunction, decree, rule, regulation or ruling
of any governmental authority applicable to Seller, or

3,024 cither alone or with the giving of notice or the passage of time or both; conflict
with, constitute grounds for termination or acceleration of, result in the bréach of the terms, conditions




or provisions of, result in the loss of any benefit to Seller urider or constitute a default under any
agreement, instrument, license or permit to which Seller is a party or Is bound.

3.03 DBrokers and Finders. Purchaser acknowledges aind understands that no brokcrs or
finders have been used in this transaction or are otherwise entitled to any fee,

3.04 Litigation. There is no claim, litigation, proceeding or investigation of any kind pending
or threatened by or against the Dental Prastice, and, to the best knowledge of SeHer, there is no basis for
any such claim, litigation; proceeding or investigation,

305 Compliance with Laws. Seller has at all relevant times conducted the Dental Practice
in complianee with their respective articles of incorporation and bylaws and all applicable laws and
regulations. The Blental Practice is not subjeet to any outstanding order, writ, injunction or decree, and
have not been charged with, or threatened with a charge of, a violation of any provision of federal, state

or local Taw or regulation.
3.06 Employment Matters.

3.06-1 Employment Ag'reeménfs Each of the employees of the Dental Practice is an
at-will employee.’ There are no written employment, commission or compeumnon agreements of any kind
between Seller and any of its employees at the Dental Practice.

3.07 Permits and Licenses. Seller and the shareholders of Seller hold and at afl times have held,
all licenses, permits, franchises, easements and anthorizations (collectively, Permits) necessary for the
lawfial conduct of the Dental Practice pursuant to all applicable statutes, laws, ordinances, rules and
regulations of ail governmental bodies, agencies and other anthorities having jurisdiction over it or any
part of its operations, and there are no claims of violation by any such party of any Permit.

3.08 Counsents and Approvals. No consent, approval or authorization of any court, regulatory
anthority, govemmental body, or any other entity or person not a party fo this Agreement is required for
the consummation of the transactions described in this Agreement by Seller. Seller has obtained, or shall
have obtained prior to the Closing, all consents, authorizations or approvals of any third parties required
in connection with the execution, delivery or performance of this Agreement by Seller or the
consummation of the transaction contemplatéd by this Agreement. Seiier has made all n:gls!rdtlons or
flings with any governméntal authority required for the execution or delivery of this A greement or the

consummation of the transaction contemplated hereby.
3.09 Records. The books of account of Seller and the Professional Corporation is complete
and aecurate in all material respects, and thiere have been no transactions involving the business of Sclier

and the Professional Corporation which properly should have ben set forth therein and whiich have not
been accurately so set forth. Complete and accurate copies of such books have been made available to

Purchaser.
3.10 Reliance. Seller recognizes and agrees that, notwithstanding any investigation by
Purchaser, Purchaser is relying upon the representations and warranties made by Seller in this Agreement.

3.1 Accuracy of Representations and Warranties. Nome of the representations or
warranties of Seller contains or will contain any untrue statément of any material fact or omits or




misstates a material fact necessary to make tiie siateinenis containéd in this Agreement not misleading.

Seller does not know of any fact that hias resuited or that, in the reasonable judgment of Seller will result,
in any material adverse change in Seller’s business, results of operation, financial condition or prospecis
that has not been set forth in this Agreement. i

ARTICLE TV
Covenants

4.01  Access to Properties, Books and Records. Prior to the Closing Date, Seller shali, at
Purchaser’s request, afford or eause to be afforded to the agents, atforneys, acconntants and other
authorized representatives of Purchaser reasonable access during normal business hotrs to all employees,
properties, books and records of the Dental Practice and shall permit such persons, at Purchaser’s
expense, to make copies of such books and records. Purchaser shall treat, and shall cause all of their

. agents, attorneys, accountants and other anthorized representatives to treat, all information obtained
pursnant fo this Section 4.01 as confidential. No irivestigation by Purchaser or any of her authorized
representatives pursuant to this Section 4.01 shall affect any representation, warranty or closing condition
of any party hereto or Purchaser’s rights to indemnification.

402 Nepative Covenants. Except as otherwise permitted by this Agreement or with the prior
writter consent of Purchaser, prior to the Closing Date, Seller shall not, in connection with the Dental
Practice: '

4.02-1 Mortgage, pledge, otherwise encumber or subject to lien any of its assets or
properties, tangible or intangible, or commit itself to do any of the foregoing;

4.02-2 Except in the ordinary and wsual eourse of its business and in each case for fair
consideration, dispose of, or agree fo dispose of, any of its assets or lease or license to others, or agree
so to lease or license, any of its assets;

_ 4.02-3 Acquire any assets which would be material to the Dental Practice other than
assets acquired in the ordinary and usual course of business and consistent with past practices;

4.02-4 Enter Into any transaction or contract or make any commitment to do the same;

. 4.02«-5 Increase the wages, salaries, compensation, pension or other benefits payable,
or to become payahls by it, to any of its employees or agents, including without liznitation any bonus
payments or severance or termination pay, other tham increases in wages and salaries required by
employment arrangements existing on the date hereof or otherwise in the ordinary and nsual conrse of

its business;
4.02-6 Agree or commit to do any of the foregoing.

4.03 Affirmative Covenants. Except as otherwise permitted by this Agreement or with the
prior written consent of Purchaser, prior to the Closing Date, Seller shall:

4.03-1 Operate the Dental Practice, inchiding collecting receivables and paying
payables, as presently operated and only in the ordinary course and eonsistent with past practices;




4.03-2 Advise Purchaser in writing of any litigation or administrative proceeding that
challenges or otherwise materially affects the trapsactions contemplated hereby;

4.03-3 Use its best efforts to maintain all of the Tangible Personal Praperty in good
operating condition, reasonable wear and tear excepted, consistent with past practices, and taka all steps
reasonably necessary to maintain their intangible assets;

4.03-4 Not cancel or changg any policy of insurance (including sclf-insuradice) or
fidelity bond or any policy or bond providing substantially the same coverage;

4.03-5 Maintain, consistent with past practices, all inventories, spare parts, office
supplies and other expendable items;

4,03-6 Use its best efforts 1o retain all employees;
4.03-7 Maiutain its books and records in accordance with past practices;

 4.03-8 Pay and discharge all taxes, assessments, governmental charges and levies
imposed vpén it, its income or profits of upon any property belonging to it, in all cases prior to the date
on which pensalties attach thereto; and

4.03-9 Comply with all laws, mules and regulations applicable to the Dental Practice.

4.04 Employees. Seller shall be responsible for and shall pay and discharge all obligations
to such employees arising out of or in connection with their employment prior to Closing,

4.05 Indemnilication by Seller

‘Seller indemnifies and agrees to defend, indemnify, and hold Purchaser harmless from, against,
and in respect of the following:

{a) any and all debts; liens, habﬂmcs, or obligations of Seller, direct or indirect,
fixed, contingent, or atherwise existing before the Closing Date, including, but not limited to, any

liabilities arising out of any aet, transacllon, circumstance, state of facts, actions or inactibns of
emplayees, or violation of Taw that occured or existed before the Closing Date, whether or nat then
known, due, or payable, and irrespective of whether the existence thereof is disclosed to Purchaser

in this Agreement or any schedule hereto;

(b) any and all less, Izablhty, deficiency, or damage suffered or incumed by
Purchaser a5 a result of any default by Seller exasting on the Closing Date, or any event of defamlt
occurring prior to the Closing Date that with the passage of time would constitute a defanlt, under
any material contract or other agreement assumed by Pucchaser under this Agreement;

(c) . any and all loss, hablhty, deficiency, or damage suffered or incurred by

Purchaser by reason of any untrue representation, breach of warranty, or nen-fulfillment of any

covenaut or agreement by Seller contained in this Ag;reement or in any certificate, decument, or
instrument delivcrad to Purchaser herennder or in connection herewith;

{d) any claim for a finder’s fee or brokerage or other commission by: ariy person
or entity for services alleged to have been rendered at the instance of Seller with respect to this




Agreement ot any of the transactions contemplated hereby; and

() any and all actions, suits, proceedings, claims, demands,. assessments,
judgments, costs, and expenses, mcludmg, without limitation, legal fees and experises; incident ta
any of the foregoing or incurred in purchaser’s successfol enforcement of this indemnity.

® any violations of mmumicipal, state, or federal law conimitted prior to closing.

4.06 Indemnification by Porchaser
Purchaser hereby agrees to indemnify and hold Seller harmless from, against, and.in respect of:

(a) any and all debts, liabilities, or obligations of Puzrchaser, direct or indirest,
fixed, conimgent, or otherwise accruing after the Closing Date;

(b)  any and all loss, liability, deficiency, or damage suffered or incurred by Seller

resulting ffom any unirue representation, breach of warzanty, or non-fulfillment of any covenant or

t by Purchaser contained in this Agreement or in any ceitificate, document, or instrument
dehvemd to Selle: pursuant hereto or i connection herewith;

(© any and all actions, suits, proceedings, claims, demands, assessments,
judgments, costs, and expenses, mcludmg, without limitation, legal fees and expenses, incident to
any of the foregomg or incurred in Seller’s successful enforcement of this mdcmmty, except those
resulting from Seller’s duties and obligations as landlord of Purchaser’s leased premises.

407.  Third-Party Claims

(=) In order for Purchaser or Seller, as the case may be, to be entitled to any
indemnification provided for hereunder, in respect of, arising out of, or mvo]wng a claim made by
any person, {tau, governmental am:h(mty, or corporation ather than the Purchaser or Seller, or their
respective successors, assigns, or affiliates, against the indemnified party, the indemnified party must
notify the indemnifying party in writing of such third-party claim promptly after receipt by the
inidemnified party of written notice of the third-party claim, and the indemnified party'shall deliver
to the mdemmf)ang party, withid 20 days after receipt by the indemmified party, copies.of all notices

refating to the third-party claim,

(b)  Ifathird-party claim as set forth in subsection (a) hereof is made against an
indemnified party, the indemnifying party will be enfitled to participate in the defense thcreof and,
if it so chooses, to assume the dcfcnse thcreof with counsefselected by the in party,
pIonded such counsel is not reasonably objected fo by the indemnified pariy. Should the
e.mnﬂ&ng party elect to assume the defense of such a third-party claim; the indemnifying party
not be Hable to the indemnified party for any legal expenses subsequently incurred by the
indemnified party in connection with the defense thereof. If the indemnifying party elects to assume
the defense of such a third- -party claim, the indemnified party will cooperate ﬁllly with the

inderanifying party in connection with such defense.

c If the ind party assuines the defense of a third-party claim, then in

(c)
no event will the indemnificd party adroif any habxh% with respect to, or settle, compromise, or
g paxty’s prior written consent, and the

discharge, any arty claim without the in
indepmiified party wﬂl.l) agres to any setilement, compromise, or discharge of a third-party claie that
the inderonifying party may recommend that releases the indemnified party completely in connection

with the third-party claim.




(@)  Inthe event the indemnifying party shall assume the defense of any: third-pasty
claim, the indemnified party shall be entitled 6 participate in, but not control, the defense with its
own comnsel at its own expense. If the indemnifying party does not assume the defénse of any such
third-party claim, tHe indeinnified party may defend the claim in a marmer as it may deem
appropriate, and the indemnifying party will reimburse the indemnified party promptly;

ARTICIEY
Joint Covenants

Purchaser and Seller covenant and agrée that they will act in accordance with the
following:

501 Governmental Consents. Promptly following the execution of this Agretment, the
parties will proceed to prepare and file with the appropriate governmental authorities any requests for
approval or waiver, if any, that are required from governmental authorities in connection with the
transactions contemplated hereby, and the parties shall diligently and expeditiously prosecute and
cooperate fully in the prosecution of such requests for approval er waiver and all proceedings necessary
to secure such approvals and waivers. Purchaser is not responsible for obtiining governmerital eonsents
regarding the physical structure of the building owned by Seller.

502 Best Efforts; No Inconsistent Action. Each party will use its best efforts to effect the
transactions contemplated by this Agreement and to fulfill the conditions to the obligations of'the other
parties sct forth in Article 6 o1 7 of this Agreement, No party will take any action inconsistent with its
obligations under this Agreement or that could hinder or delay the consummation of the transactiens
comtemplated by this' Agreement, except that nothing in this Section 5.02 ghall limit the rights of the
pariies rmder Articles 6, 7 and 8.

ARTICLE VI
Conditions to Obligations of Seller

- The obligations of Seller under Article I are, at their option, subject to satisfaction, at or prior to
the Closing, of each of the following conditions:
6.01 Representations, Warranties and Covenants.

6.01-1 All representations and warranties of Purchaser made in this Apreement shall
in all material respects be true and complete on and as of the Closing Date with the same force and effect
as jf made on and as of that date.

6.01-2 Al of the terms, covenants and conditions to be complied with and performed
by Purchaser on or prior to the Closing shall in all material respects have been complied with er
performed by Purchaser.

6.02 Adverse Proceedivgs.
No suit, action, claim or governmental proceeding shall have been Instituted or threatened




against, and no order, decree or judgment of any cowt, agency or other governmental authority shalt have
been rendered against, Purchaser or Seller to restinin or prohibit this Agreement or the transictions

contemplated by this Agreement.

6.03  Lease

: At or before closing, Purchaser shall execute a five-year lease for the offices of the Deantal

Practice at 7714 156™ Street, Orland Park, I 60462, at which Seller is Lessor, Initial monthly rent shall
be Twa Thousand Fowr Hundred ($2,400.00) Dollars, and monthly rent will increase each year by a Five
Per Cent (5%4) increment over the previous year”s monthly rent. The said required lease will also provide
that Purchaser-Lessee shall pay monthly supplemental reut of Three Fimdred Seventy-Five ($375.00)

" Dollars for reimbursement to Lessor of common area maintenance expenses, including but not limited
to, lessee’s pro-rata share of utility and other expénses for the entire building. Seller-Lessor shall account
to Purchaser-Lessee at least semi-annually for such common area expenses, and shall either reimburse
Purchaser for any over-payments made by Purchaser toward pro-rata common area maintenance
expenses, or shall bill Purchaser for any such under-paymenis made by Purchaser, which billing

Purchaser shall pay by its due date.

ARTICLE VII
Termination

7.01 Right of Parties to Terminate. This Agreement may be terminated:

7.01-1 by Purchaser, if any of the authorizations, consents, approvals, filings or
registrations déscribed above shall have been denied, not permitted to go into effect or obtained on terms
not reasonably satisfactory 1o PurGhaser and aH reasonabie final appeals shall have been exhausted;

7.01-2 - by Purchaser, if Seller shall have breached any of their obligations hereunder in
any material respect;

7.01-3 by Seller, if Purchascr shall have breached any of its obligations hereunder in
any matetial respect; or

702 Effect of Termination. If cither Purchaser or Seller decides to texminate this Agreement,

such party shall pmmptly give written notice to the other party to this Agréement of such decision. In
the event of a termination, the parties hereto shall be released fiom all linbilities and obligations arising

undey this Apreement, with respect to the matters confemplated by this Agreement, other than for
damages arising from a breach of this Agreement.

AR1ICLE VI¥
Confidentiality; Press Releases
8.01 Confidentiality.

8.01-1 No information concemning Seller not previously disclosed to-the public or in the
public domain that has been fumished to. or obtained by Purchaser under this A greement or in connection




with the trapsactions contemplated hereby shall be disclesed to any persen other than in confidence to
employees, legal counsel, finaneial advisers or independent public dccountants of Purchaser or used for
any purpose other than as contemplated herein. If the transactions contemplated by this Agreement are
not consunimated, Purchaser shall hold such information in confidencs for a period of four years from
the date of any terrination of this Agreement, and all such information that is in writing or embodied on
a diskelte, tape or other tangible medium shall be promptly returned to Sefler.

8.01-2 No information concemning Purchaser not previously disclosed to the public or
in the public domain that has been furnished t6 or obtained by Seller unider this Agreement or in
connection with the fransactions contemplated hereby shall be disclosed to any person other than in
confidence to the employees, legal comnsel, financial advisers or independent public accovmtants of Seller
or used for any purpose other than as confempiated herein. If the transactions contemplatéd by this
Agreement are not conspmmated, Seller shall hold sueh information in confidence for a period of four
years from the date of any termination of this Agreement, and all such information that is in writing or
embodied on a diskette, tape or other tangible medium shall be promptly returned to Purchaser.,

8.01-3 Notwithstanding the foregoing, such obligations of Purchaser and of Seller shall

not apply to information

(a)  thatis, or becomes, publicly available from a source other than Purchaser
or Seller, as the case may be; g

(b)  thatwas known and can be shown to have been lmown by Purchaser at
the time of its receipt from Seller, or by Seller at the time of its receipt fiom Purchaser, as the case may
be;

(c) thatis received by Purchaser from a third party without breach of this
Agreement by Purchaser, or is received by Seller from a third party without breach of this Agreement by
Seller, as the case may be;

(d) that is required by law to be disclosed; or
(e}  that is disclosed in accordance with the written consent of Purchaser or
of Seller, as the case may be.

Other Provisions

9.01 Benefit and Assignment. This Agreement shall be binding upon and shall inure to the
benefit of the parties hereto and their respective heirs, suceessors and assigns forever. No party hereto
may voluntarily or involuntarily assign such party’s interest under this Agreement without the prior
written cousent of the other parties.

9.02 Entire Agreement. This Agreement and the Schedules and Exhibits referred to herein
embody the entire agreement and understanding of the parties and supersede any and all prior agreements,
arrangements and understandings relafing to matfers provided for herein.

j—=
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%US  Fees and Expenses, Purchaser shall be solely responsible tor all costs and expenses
incurred by her, and Seller shall be solely responsible for all costs and expenses incurred by Seller, in
conneetion with the negotiation, preparation and performance of and compliance with the kerms of this

Agreement.

9.04 Amendment, Waiver, efc. The provisions of this Agreement may be amended or waived
only by an instrument in writing signed by the party against which enforcement of such amendment or
waiver is sought. Any waiver of any term or condition of this Agreement or any breach hereof shall not
operate as.d walvér of any other such tesm, condition or breach, and no fajlure to enforce any provision
hereof shall aperate as a waiver of sueh provision or of any other provision hereof.

9.05 Headings. The hcadmgs are for convenience only and will not control or affect the
meaning or consiruction of the provisions of this Agreement,

9.06 Governing Law. The construction and performance of this Agreement will be governed
by the laws of the State of Illinois.




3.U/ INoTCES. ANY NOUCE, demand or Tequest required Or perimitied 1o be gryen under e
provisions of this Agreement shall be in writing; shall be delivered peisonally, including by means of

telecopy, or miailed by registered or certified mail, postage prepaid and return receipt requested; shail be
deeriied given on the date of personal delivery or on the date set forth on the return reeipt; and shall be
delivered or mailed to the addresses or telecopy numbers set forth on the first page of this Agréement or

to such other address as (anyLm may from time to time dn- with copies to:

In the case of Seller: ‘ ZIZ-SQJ ‘
(1) cD-Ohiee

Staven H. Jesser

Yodd C. Pusateri, DDS

790 Frontage Road 8 West Gariner

Suite 110 Naperville, IL 60540
Northfield, lilinois 60093 oo
Faesimile: (800) 330-9710 pd

In the case of'Purchaser:
Miry A. Tujetsch, DDS =\

ns_r-_‘_gq_emm Yoo Seaka 2123
—;LL-* {CZO(pOZ.

- 312- 7% Z;-
908 Breach; Equitable Relfef, e partles acknowledge that the Dental Practice and rights

of the parties described in this Agreement are unique and that money damages alone for breach of this
Agreement may be inadequate, Any party aggrieved by a breach oF the provisions héreof may bring an
action at law or suit in equity to obtain redress, including specific pexformance, injunctive relief or any
other available equitable remedy. Time and strict performance are of the essence in this Agreement.

5.09 Atiorneys’ Fees. I suit or action is filed by any pariy fo enforce the provisions of this
Agreement or otherwise with respect to the subject matter of this Agreement, each party shall bear its own

legal fees, costs, and expenses.

910 = Counterparts. This Agreement may be executed in one or moré'cdﬁnterparts, each of
which will be deemed an original but ail of which together will constitute one and the same instrumerit.

911 Covenant Not to Compete.

9.11-1.For a period of five (5) years after date of this Covenant, Seler sha.ll not, in
anmy capaeity, own; manage, operate, control, participate in, be employed by, or be comnected in any
manmer with the ownershi p, managernent, operation, confrol, er practice of any dental pxacﬁce within
a five (5) mile radms of 7714 159" Street, Orland Park, IF, 60462,

9.11-2 During and after the closing as set forth in the Asset Purchase Agreement,
Seller shall not disclose to any person or entity the names and addresses of any patients or suppliers
or confidential or proprietary Infoumation of Purchaser, shall not disparage Purchaser, or solicit
patients previously treated at the address set forth above, mcludmg those patients whose names were
provided to Purchaser pon clasing, Seller will cooperate in attemapting to refer active and inactive
patients of the Dental Practice to Purchaser, and will not refer such patients to othier dentists.

9.11-3. Seller acknowledges that the restrictions imposéd By this Covenant are fally




UOHEISWOL @t WILE UL PRegiuge 1T Irom 10e gaimnmi pracuce or acnusgy.

2.:1-4. ICLET agrees wal mis Loveniant 1s imended to profect and preserve legiimate

husiness interests of Purchaser. It is further agreed that any breach of this Covenant may render
urcparablc harm to Purchaser. Tn the event of a bréach by Seller, Purchaser shall have available to
it all remedies provided by law or equity, including, bt not linnited to, temporary or permanent
m_]umtxve relief to resirain Seller and its past or former dentists from wolaﬂng this Agreement. If
Seller is found to be in breach of any part of the Covenant Not to Compete, Sé¢ller must immediately
cease practicing at the site wherein the breach is occurring, and Purchaser may seek all injunctive,
equitable, and/or legal remedies available to it under law, including damages.

9.11-7. This Covenant Not to Compete constifutes the entire agreement between the
parties hereto with respect to the restrictive covenant herein. No change, modification, or amendment
shall be valid unless the same is in writing, signed by the parties hereto; arid specifically provides
for amendment, change, or modification of this Agreement. No waiver of any provision of this
Agreement shall be valid unless in wiiting and signed by the party to be charged.

9.11-8. If any portion of this Covenant shail be, for any reason, declared invalid or
unenforceable, the remaining portion or portions shall nevertheless be valid, enforceable, and carried
into effect to the faflest extent permitted, and the invalid or unenforceable portmn shall be refmmed,

if possible, 350 ag to be valid and ﬁufomeable
_ 9.11-9 This Covenant shall be subject to and governed by the laws of the
State of Tllinois.
IN WITNESS WHEREQF, the parties have executed this A greement as of the day and year first written
" above.

PURCHASER:

SELLER:

fo > Ll S|




_ EXHIBITA
ASSIGNMENT AND BILL OF SALE

Pursuant to the Asset Purchase Agreement dated Tungg], 2004, (the Agreement) between Mary
A. Tujetsch, DDS (Purchaser), and Fivst Dental, PC {Seller), for good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, Seller dees hereby sell to Purchaser, all of
Seller’s right, title anid interest in and to the Assets (ds defined in the Apreement) and do hereby transfer,
convey, grant and assign to Purchaser, all of Seller’s right, title and interest in and to all of the Purchased

Assets,

Seller hereby transfers the foregoing Assets free and clear of all Hens, claims and encumbrances
of every type whatsoever. This instrument will vest In Purchaser good and maxketable title to the

foregoing Assets, free and clear of all liens, claims and encumbrances.
NVHTNESS WHEREOF, Seller has cansed this Assignm 31l of Sale to be executed and
delivered effective as of the close of business on Iunc¥2004

FustDenta}, %i ﬂ)é%‘“‘“

da C-Pusateri, DDS, Ifs Presidest-—
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T FASRE

Dated as of Fane 28. 2004
by and between
First Dental of Orland Park. PC
T AN MR
and

Maiv A. Tuietsch. DDS

TENANT




7714 159™ STREET, ROOMS __AND __
ORLAND PARK, ILLEVOIS 60462

LEASE COVER SHEET

For purposes of the Lease of which this Lease Cover Sheet is a part, the terms used
therein shall have the following meanings:

Landlexd: First Dental of Orland Park, PC

Landlord’s Address: 8 West Gartner
Naperville, I, 60540

Tenant: Mary A. Tujeisch, DDS

Tenant’s Address: 35 East Washington Street, Suite 2121
Chicago, I 60602

Leased Premises: AS delineated and described in Exhibit A

Common Address of Premises: 7714 159 Stmet,-Re@ms—_—-an&:-_ N
Otland Park, I1. 60462 ’

Commencement Date: July 1, 2004

Termination Date: June 30, 2009 w‘ihr&mﬁ: 11@ fﬂ(l('lf]l fﬂl{{@

Renevwal Options: Provided thagAenant is not in default in the
performanee of this lease, Tenant shall have the optxo O renew the lease for an additional term
of one (1) or three (3) years commencing at the expifation of the initial lease term. All of the
terms and conditions of the lease stiall apply dupifig the renewal term except that the base
monthly rent shall be determined by landlords T he option shall be exercised by written notice
given to Landlord specifying a ene (1) or three (3) year term not less than one hundred eighty
(180) days prior to the expiration of the initial leass femmn. Ifnotice is not given in the mamser
provided herein within the time specified; this optipn shall expire,

Additional Rental Option: " Provided that Tenant is not in default iri the
performance of this lease and the co-tenant chiropractic practice does not renew their lease;,
Tenant shall have the option to lease the entire private space and common space leased by the co-
tenant chiropractic practice at the expiration of their lease on mutual terms and conditions,
mcluding, but not limited to, landlords base rent for the space.

Purchase Options: If and when Landlord sheuld decide to sell the
huilding, co-tenant chiropractic practice vill be offered the first opportunity fo purchase the
building, upon mutual terms and conditions including, but not himited te, Landlord’s price for the




building, which price iy within his sole judgment and determinaftion. If the eo-tenant chiropractic
practice does not purchase the building, Tepant shall have the next opportunity to purchase the
building, upon mutual terms and conditions including, but not limiteéd to , Landlord’s price for
the building, which price is within his sole judgement and determination. The option shall be
exercised by written notice given to Landlord not greater than fourteen {14 days. after ontien to
purchase building is given to Tenant. If notice is not given in the manner provided herein within
the time specified. this option shall exbire.

Base Monthly Rent:

Lease Year | Monthly Rent
771/04-6/30/05 T T$2,400.00
7/1/05-6/30/06 2,520.00
71/06-6/30/07 2,646.00
71107-6/30/08 2,778.00
7/1/08-6/30/09 2,917.00 -

Security Deposit: $2,400.00 plus $2,400.00 deposit of first month’s
rent plus $375.00 deposit of first month’s additional
rent.

Exhibit/Schedules: Exhibit A ~ Description of Premises

License of Illinois Dental Institate: Tenant shall allow access to the leased office space

and operatories twelve times yearly to the Hlinels Dental Institute (ID]) , which is licensed to
utilize said leased premises to present educational seminars, IDY will sccommodate Tenant’s
scheduling, and will not schedule seminars for the times which Tenant schedules patients. IDI
will provide Tenant at least sixty days notice of the dates and times at which it will use the

ptemises, during which times no patients of Tenant are to be treated.

IDI will provide, on dates to be mutually agreed, coronaf pelishing or pit & fissure scalant
certification training for up to twelve staff members of Tenant yeatly, at no charge to ‘teant.

Vaeation of Leased Premises: At the end of Tenant’s lease term, Tenant will remove a}l of its
dental equipment, and repair all heles in walls, floors, or ceilings; professionally ¢ap and close all

plumbing. repair anv exposed wiring, electrical outlets, of plumbing.




.l
Ti s
AT

LEASE

This lease, including by this reference its Lease Cover Sheet (“Lease™), is made this 28™
day of June, 2004, by and between Landlord and Tepant, who hereby muteally covenant and
agree as follows:

L
GRANT AND TERM (@

1.0 Grapt. Landlord, for and in consideration of the renis herein reserved and the
covenants and agreements herein contained on the part of the Tenant to be performed, hereby
leases to Tenant, and Tenant hereby lets from Landlord,-Reempw—and-—-at 7714 159 Street,
Orland Park, IL 60462, delineated on Exhibit A aftached hereto (the “Leased Premises”). -

1.1 Term. The term of the Lease (the “Term™) shall commence on the Commencement
Date and shall end on the Termination Date (the “Initial Term™). unless sooner terminated as

havain cat farth




1R
POSSESSION

2.0 Possession. Landlord shall deliver possession of the Leased Premiscs to Tenant on
or before the Commencement Date in its condition as of the execution and delivery hereof,
reasopable wear and tear excepied. Tenant has examined and inspected the Leased Premises and
knows and understands its condition, No representations as to the condition and repair thereof,
and no agreements to make any alterations, repairs or improvements in of about the Leased
Premises have been made by Landloid, who makes no representations or warranties of any kind
or nature whatsoever; whether written or oral, cencerning the suitability of the Leased Premises
for Tenant’s intended vse thereof as permitted by the terms of this Lease. Tenant has solely and
exclusively relied on its independent investigation and evalnation. of all such matters in entering

intn thia T paea

2.1 Signage. Tenant may place sign of similar material and matching lettering to the top
half of existing outside free standing sign. If outside fréestanding sign is replaced, Tenant will
have first option for sign placement if multiple positions are available.

I
PURPOSE

3.0 Pupose. The Leased Premises shall be used and oceupied only for the operafion of
dental practice and incidental office uses and for no other purpese whatsoever.

3.1 Uses Prohibited. Tenant sball rot use or occupy the Leased Premises, or permit the
Leased Premises to be used or occupied, conirary to any statute, rule, order, ordinance,
requirement or regulation applicable thereto, in any manner which would violate any certificate
of accupancy atfecting the same, cause structural injury to the improvements, cause the value or
usefulness of the Leased Premises, or any part thereof, to diminish, or constitute a public or

private nuisance or wastg.

IvV.
RENT

4,0 Rent Beginning with the Commencement Date, and continuing on the first day of
each Month during the Initial Term and dering any Renewal Term, as the case may be, hereof,
Tenant shall pay the Monthly Rent to Landlord, at such place or places as Lanidlord may
designate in writing from time o time, and in default of such designation then at the Landlord’s
Address. Any Monthly Rentwhich is not paid by the fifth day of each month shall bear interest
at a rate equal to eighteen percent (18%) per annum from the due date until paid and a late fee of
5% of the Monthly Rent shall become payable as Additional Rent. Landlord’s right to receive
the interest and late fee deserihed in this Section 4.0 shall not in anv wav. limit anv of
T anddlovd’s ather remediag availahla nnder thia T ease. at law ar in ganitv,




Adainonal Kent. or lenant’s proportonate shate of common expenses of
the building, ipcluding but not limited to office cleaning and supplies, all
utilities including water, janitoriak sesvices, gns and electric; waste removal,
snow removal and lawn and landscape maintenance, Tetmnt shall pay to
landloid estimated additional rent of $375.00 per month with the regular
monthly rent apd shall be subjeet to the same late payment terms as set forth
above. Additional rent shall be analyzed every six months and amy
overpayment or underpaynent shall be determined and paid between the
parties. Copies of all bills used in calenlating additional rent will be provided
to tenant upon written request. The Tenant shall provide her own phene
systern and all other usual and customary office equipment.

42 Shared Expenses; Tenant will share in the expense of the following building
expenses, by reimbursing Sharing Tenant 50% of their total expenditure: tight
bulbs, paper towels, toilet paper, facial tissue, garbage bags, hand soap.

V.
SECURITY DEPOSIY

5.0 Security Deposit. Tenant shall deposit with Landlord, upon the execution of this
Lease, the Security Déposit as security for the full and faithfol performance by Terzmt of each
and every termn, provision, covenant, and condition of this Lease. I Tenant defauits In respect to
any of the terms, provisions, covepants and conditions of this Lease including, but not limited 1o,
payment of the Monthly Rent and Additional Rent, Landlord may vse, apply, or retain the whele
or-any part of the Security Deposit for the payment of any such Monthly Rent or Addifional Rent
which is not paid when due, or for-any other sumh which the Landiord may expend or be required
to expend by reason of Tenant’s default including, without limitation, any damages or deficiency
in the reletting of the Leased Premises, whether such darmpes ot deficiency shall have accrued
before or after any re-entry by Landlord: ‘H any of the Security Deposit shall be 5o bsed, applied
o retained by Landlord at any time or from fime to time, Tenant shall premptly, in each sach
instance, on writterr demand therefor by Landlord, pay to Landlord such additional surn as may
bé necessdry to restore the Securily Deposit to the original amount set forth in the first sentence
of this paragraph. If Tenant shall fully and faithfully comply with all the terms, provislons,
covenants, and conditions of this Lease, the Secuiity Deposit, or any halance thereof, shall be
retuthed to Fepant within thirty {30) days after all of the following has ecenrred:

{a)  the time fixed as the expiration of the Initial Term of the last Renewal Term,
whicheverthe case may be; and '

(b)  the removal of Tenant and its property from the Leased Premises; and

(¢) the sumrender of the Leated Premises by Tenant to Landlord in accordance with
this Lease; and '

(d)  Afl Additional Rent due hereunder has beén computed by Landlord and paid by
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La) 1 et SNE Mamn general commercial Napliy Insurance coverng 1055, COST or
sxpense by reason of injury to or death of persons or damage to or destruction of property by
reason of the use and cccupancy of the Leased Premises by Temant or Tenant’s contractors,
suppliers, ¢mployees, agents, customers, busimess invitees, subtenants, licensees and
concessionaires (“Tenant’s Invitees™). Such insurance shall have [imits of at least $1,000,000 for
each occurrence of bodily injury and for each occurrence of property damage.

6.1 Policy Requirements. All insurance reqitfred to be maintained by Tenant shall be
issued by insurance companies authorized to do insurance business in the State of Mlinois and
reasonably acceptablé to Landlord. A certificate of insurance evidencing the insorance required
under this Article VI shall be delivered to Landiord prior to Tenant taking possession of the
Leased Premises. No such policy shall be subject to cancellation or modification without thirty
(30) days prior written notice (or such shorter period as is required by law in the event of
cancellation for nonpayment of premiums) fo all Interest Holders (as defined in Section 6 2).
Tenart shall furnish T andlord with a replacement certificate with respeet to any insurance net
less than thirty (30) days prior:to the expiration of the then current policy.

6.2 Additional Insnred/Loss Payee. Landlord and any mortgagee or other interest holder
designaied in writing by Lardtord (“Interest Holders™) shall be named as a named insuréd party
under Tenant’s policies of general commercial liability insurance for the Leased Premises.
Landlosd shall be named the loss payee under Tenant’s property insurance covering the
improvements on the Leased Premises.

6.3 Increases in Insurance Coverage. Landlord may, from fime to time during the term,
upen not less than thirty (30) days prior written notice to Tenant, require Tenant to provide
increased amounts of insurance coverage under the types of insurance policies described in this
Article VI, only if such addjtional amounts of insurdnce are required by any lender holding a
mortgage or similar security interestin the Leased Premises.

64 Murtual Waiver of Subrogation. Landlord and Tepant and their saccessors in interest
hereby waive any legal rights each may later acquire against: the other. party for the loss of or
damage to their respeetive property-or to property in which they may have an interest, which loss
or damage is caused by an insured hazard arising out of or in connection with the Building duting
the term

' 6.5 Jedempification of Interest Holders. Tenant shall defend amd save the Interest
Holders (as defined in Section 6.2) harmless from any and al losses which may occur with
respect to any persom, entify; property or chatfels on or about the Building; or fo any other
property, resulting from: Tenamt’s acts or onmssions, except (1} when: such Ioss resuits from the:




willfl conduet, misconduct or gross nepligence of Landlord, its agents, employees or
eontractors, or (ii) to the extent of‘any insurance proceeds received by Landlord or payable under
Landlord’s insurance,
VI
DAMAGE OR DES‘I‘RU‘C.I‘ION

7.0 Restoration of the Feased Premises. [ the improvements ot the Eeased Prernises are
partiaily damaged or destroyed during the Ferm, except during the last year of the Term, then,
except as otherwise provided in Section 7.1 berein below, (i) Landlord, af its expense, shall
repair, restore or rebuild the Building, excluding Tenant’s Improvements and the improvemerts
of the Building”s other tenants, to substantially the condition it was in immediately prior to such
damage or Jestruction; and (i) Tenant, at ifs expense, shall repair, restore or rebuild the Tenant
hnprovements to substantially the condition they were in immediately prior to such damage or
destruction, if such repairs are required due to her acts or emissions, and not that of Landlord or
third parties. Tenant’s rent and other charges due under this Lease shall abate on a proportionate
basis to the extent that the Leased Premises are rendéred unusable during any such period of
damage, destruction, repair or resteration, uniif such time as Landlord hds completed its repair,
estoration. or rebuilding, All such repair, restoration or rebuilding shall be performed with due
diligence in a good and workmanlike manner and in aceordance. with appiicable. law and plans
and specifications for sach work reasonably approved by Landlord. Notwithstanding the
foregoing, if the Building is damsged in an amount equal to fiffy percent (5U%) or more of the
replacement cost of the Building, Landlerd may terminate this Lease by giving Tenant written
motice of termination within ninety (99) days of the occurrence of such damage or destruction. i
the Leased Premises arc partially damaged or destroyed dudng the last year of the Term,
Landlord may terminate this Lease as of the date of the damage or destruction by giving Tenant
at least thirty (30) days writterr notice of such termination of the Lease.

7.1 Optien Not to Restore. Notwithstanding, Section 7.0 hereinabove, if during the last
year of the Term, or during the list year of any new term, the Leased Premises are damaged in an
amount equal to fifly percent (50%) or mere of the replacemmént cost of the Ferant
Improvements, Tenant may terminate this Lease by giving Landlord written notice of termination
within thirty (30) days after the occurrence of such damage or destruction. Upon termination of
this fease by Temant, Eandlord shall be enfitled to receive any insurance- ptoceeds paid with
rcspcct to the leasehold improvements on the Leased Premises under the property inswance
policy required undet Section 6.0(b) hereinabove. |

VIIL
CONDEMNATION

8.y Condemnnation. If the whole of the Leased Premises shall be taken or condemmned for
a public or quasi-public use or purpose by any competent authority or if a portien of the Leased
Premises shall be so taken and, as a result thereof, the balance cannet be used for the purpose as
provided for in Article T, then in either of such events, the Lease’ terny shalt terminate upon
dslivery of nasseasion ta- tha condermning autharite, and anv award. cotnpensation. or damage




(hereinafter sowietimes called the “Award™), shall be paid to and be the sole property of Landlord
whether such award shall be made as compensation for diminution of the value of the leasehold
of thé féé of thé Leased Premises or otherwise and Tenant hereby assigns fo Landlord all of
Tenant’s right, title, and interést in and to any and all such award.

N .5
MAINTENANCE AND REPATRS

9.0 Maintepance. Landlord, at its expense, shall maintain the Building in good repair
and condition during the term. Any maintenance or repair work by Landlord shail be performed
in such manner as will minimize undue inferference with Tenant’s normal operations. Tenant
shall provide Landlord with prompt notice of any damage to, or defective condition in, any part
or appurtenance of the Building, Tenant will be responsible to change extmgmshed hght bulbs

in private area.

9.1 Alterations. Tenant shall not create any openings in the roof or exterior walls, nor
shall Tenant make any material afterations or additions to the Leased Premises without the prior
written consent of Landlord. Upon complétion of any work by or.on behalf of Ténant, Tenant
shall provide Landlord with such documents as Landlord reasonably may require (including,
without limitation, sworn contractor’s statements and supporting lien waivers) evidencing
payment in full for such work.

X
ASSIGNMENT AND SUBLETTING

10.0 Consent Required Tenant may not, without Landlerd’s prior written consent,
which consent will not be unreasonably withheld (a) assign, convey, or mortgage this Lease or
any interest under this Lease; (b) allow any trunsfer thereof or any lien upon Tenant’s interest
voluntarily, involuntarily, or by opexa]:mn of law; (c) sublet the Leased Premises or any part
thereof;, or (d) permit the use or occupancy of the Leased Premises o any pact thereof by anyone
other than Tenauot and its employees No permitted assignment of sublettng shall relleve Tetant
of Tenant’s cavenants and agrcements hereunder and Tenant shall continue to be Hable as
principal; and not as a guarantor or surety, to the same extent as though no assigriment or
subletting had been made. Landlord’s consent to any assigriment, subletting or transfer shall not
constitute a waiver of Landlord’s right to withhold ifs comsent fo any fihme assxgnment,

subletting or transfer.

X1
LIENS AND ENCUMBRANCES

11.0 Eneninbeidng Tiile. Tenaat shall not do any act which shall it any way eneumbet
the title of Landiord in and to any claim by way of hien or encumbrance, whether by opération of
law or by virtue of any express or implied contract by Tenant. Any claim te, or liem upon, the

Leased Premises arsing from any act or omission of Tenant shall accrue only against the
teasehald setate af Tenant and shall he subirct and snbandinate to tha nazamonmt Hitle, and vights




of Eandlord in and to the Leased Premises:

11.1 Liensand Right to Contest. Tenant shall not permit the Lesdsed Premises to become
subject to anmy mechanies’, laborers’, or materialmen’s lien on account of labor or material
fornished to Tenant of claimed fe have been furnished to Tenant In connection with work or any
character performed or claimed fo have been performed on the Feased Premises by, or at the
direction or sufferance of, Tenant; provided, however, that Tenant shall have the right te contest,
in good faith and with reasonable diligenee, the validity of any such lien or claimed lLien;
provided, however, thiat on final determifidtion of the lien or claim for Lien, Tenant shall
immediately pay any judgment rendered with all proper costs and charpes and shall have the lien
released and any judgment satisfied.

XL

13.0 Indemnity. Tenant will protect, indemuify, and hold harmless Landlotd from and
against all Habilities, obligations, claims,” damages, penaliies, causes of action,
costs, and expenses imposed upon or incuired by or asserted against Landlord by
reason of any accident, injiry to, of death of persons or loss of or damage to
property occurring on or about the Leased Premises or any part thercof or the
adjoining properties, sidewalks, curbs, streets or ways, or resniting from any aet or
omission of Tenant or anyone claiming by, through, or under Tenant.

Indemnity. Eandlord will protect, inderonify, and held harmiess Yentant from and against all
liabilities, obligations, claims, damages, penalties, causes of action, costs, and expenses imposed
npon or incurred by or asserted against Tenaut by reason of any accident, injury to, or death of
persons or loss of ot damage to property occurring on o about the Leased Premises or any part
thereof or the adjoining properties, sidewalks, cirbs, streets or ways, or resulting from amy act or
amissiem of T andlord or anyone claimiog by, theough, or under Landlord.

13.1 Waiver of Certain Claims. Tefant waives all claims it may have against Landlord
for damage or injury to person or properfy sustained by Teoant or any persons claiming through
Tenant or by any occnpant of the Eeased Premises, or by any ether person; resulting from any
part of the Leased Premises or any of its improvements, equipment, or appurteniances becoming
eut of repair, or resulting from any accident on or about its improvements, equipment, or
appurtenances becoming out of repair or resilting from any accident on or about the Leased
Premises or resulting directly or jndirectly from any act or neglect of any person, other than
Landlord. All personzl property belonging to Tenant or any occupant of the Leased Premises that
is in or on any part of the Leased Premises shall be there at the risk of Tenant or of such ather
person only and Landlord shall not be liable for amy damage thereto or for the theft or

misanaronriation thereof.

wTIY

RICIFTS RFESERVED TO LANDLORD




190 Ko KeServea T0. 1Anglord.  Without hnuting any other rights reserved or
available to Landlord under this Lease, at law or in equity, Landlord, on belialf of itself and its
agents, reserves the following rights, to be exercised at Landlerd’s election:

To conduct reasonable inspections of the Leased: Premises during noymal business
hours of Ténant;,

m(a)

by To show the Leased Premises to prospective purchdsers, mortgagees, or other

- persons having a legitimate interest in viewing the same, and, at.any time within

one {1} year piior to the expiration of the Teim, o persons wishing to rent the
1.eased Premises; and

(¢)  During the last thicty (30) days of the Term; if during or prier to that time Tenant
vacates the Leased Premises, to decorate, remodel, repair, alter, or otherwise
. prepare the Leased Premtilses for new occupancy.

Mdiord may enter upon the Leased Premises for any and all of the said pm'posem and may
exercise any and all of the foregoing rights hereby reserved without being deemed guilty of an
eviction of distimbance of Tensnt’s use or possession of the Ieased Premises and without being

liable in-any manner to Tenant,

QUIET ENJOYMENT
150 Se long as no event of defanit shall have occnrred and be

continuing lmde: ﬂns Leasa cxcept as specifically permitted therennder, Tenanf’s quiet and
peaceable enjoyment of the Leased Premises shall not be disturbed or interfered with by Landlord

or by any person claiming by, through, or under Landford.

XV.
SUBORDINATION OR SUPERIORITY

16.0 Subordination or Superiority. The rights and interest of Tenant under this Lease
shall be subject and subordinate to any mortgage or trust deed creating a mortgage that may be
placed upon the Leased Premises bylandlord and fo any and-all advances to be made thereunder,
and 1o the interest thereom, and all renewals, feplacements, and extensions thereof, if the
mortgagee or trustee named in any such mortgage ox tst deed. shall elact to stbject o
subordinate the rights and interest of Tenant wnder this Lease to the Jien of fis mertgage or trust
deed and shalt agree to recognize this Lease of Tenant in the event of Toreclosure I Tenant is net
in defanlt (which agreement may, at such mortgagee’s option, require atforument by Tenand),
Any such mottgagee of trugtes may elect to give the rights and inferest of Tenant undex this Lease
priority over the lien of its mortgage or deed of trust. In the event of cither such efection and,
upon notiffcation by sach mortgagee or trastee to Tenant to that effect, the rights and nferest of
Tenant under this. Lease: shall be deemed {o be. subordinate to, oz fe.have prierity: over, as the ease




may b, e lien of sald mortgage oF trustdeed, whethier this Lease is dated prior to or suhsequent
to the date of said-morigage or-trust deed. Tenant shall execute and deliver-whatever tastrumerits
may be required for such purposes and in the event Tenant fails so to do within ten (10) days
after demand ip wariting, Tenant daes hereby make, constitute, and irrevocahly appoint Landlard
as its alftorney in fact and in its name, place, and stead so to do.

XVL
SURRENDER

170 Burender. Tepant shall quit and sureender the Leased Premises at the end of the
‘Fexm:id.as geod.condition.as. the. reasonable uise. thereof will permit, with all keys thereto, and
shall mot make any altetations W e Leased Premiises without the writien ctiiseit of Laidlord:
and all alterations which may be made by either party hereto upon the Leased Premises; except
movable fumnituze and fixtures-put in.at the sxpense-of Tenant; shall be the property.of Landlard,
and sha]iremmnuponandbesmrenderedwﬂhthelmsed?ms%asapaﬂthcreofaithc

termination-of this Lease.

174 -Removal-of Tenant’s Property. Upon the termination of ‘this Trease by Iﬁpsc of
e, Teuamt: may remuve Tenauf’s frade Fixhures; provided, however, that Tenant shalt tepdir any
injury or damage to the Ledsed Premises which may result fiorm soch removals. If Tenant does
not-remove Tonant’s trade fixtures fom. the L-eased Premises prior to the termination of this
Lease, however ended, Landlord may, at its aption, remave the same and deliver the same to any
other place of business of Tenant or warehouse the same, and Tenant shal pay the cost of such
rremgval (including the repair of any injury or damaype to the Eeased Premises resulting frora such
iéioval), delivery, and warshousiig to Landlord on demapd, or Landlord fnay treat such trade
fixtures as having been conveyed to Landlerd with this Lease as a Bill of Sale, without further

-payment or crsdit by Landiord to Tenant.

172 Holding,Over. Ichnant retains possession of the Teased Premises or any part of
the Leased Premises after the termitiation of thiz Leise by lapse of time or otherwise, Tenant
shall pay Landlord, in erder to compensare Landlord for Tenant’s wrongfid withholding of
possession for the fime Tenant remains in possession, for and during such time as Tenant remains
in possession, an amount calculated at double the rate of Monthly Rent in effect immediately
prior to such termination, plus any Additional Rent determined to be due pursuant hereto plus all
damages, whether direct or consequentiai, sustained by Landlord by reason of Tenant’s wrongful
retention of possession unless Landlord makes the eléction provided for in the foﬂowing
sentence. ¥ Tenant retains possession of the Leased Premises or any part of the piemises after

“fermitation pf this Tease, I,;apﬂlurd mray ‘elect, in a wiitten notice 10 Tenant angd, not gtherwise,
that retention of poSsess1on constiutes a rehewal of this tease tor ohe yedr at the same terms that
swexe in effect on the last month of the Lease Term. in which event this Lease shall be deemed.
renewed. 1{€ PIOVISIONS OI LIS paragrapi Snaii nOT consmiute 4 Waiver ol Landiord's rigals or
_reentrv.or of anv:pther inht.qr temady nroxided in this lease or-at law, Nothing contained in this
Qectinn 17 7 chall he .constmed o oive Fanant the moht to hald nver ot anv fime angd Tandlord
mav exercise anv and all remedies at law nr in eomity th rerhver nnseesgion of the T eaced

& DEREER-PIE
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LJSIAUTS, 1 CRATIC TUTCTr 2Zrees That any one or more ot the foltowmg events shatt

be considered events of default, as such term is used herein, that is to say, {E
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18.1

Tenant shall be adjudged an involumtary bankrupt, or a de¢ree or order approving,
a8 praperly filed, 2 petition or answer filed against Tenant asking reorganization

" of Fenant under the Federal bankruptry faw 23 -now or -hereafter -amended, or

under the laws of any State; shall be enteredl and any such: decree or judgment or
order shall not have been vacated or set aside within sixty (6€) days Frow: the ddfe
of the entry or granting thereof} or

Tenant shall file or admit the jurisdiction of the ¢ourt, and the material allegations
contained in, any. petition in bankruptcy or any petifion pursuant or purporting to
be pursuant to -the Federal bankauptcy laws as now or ‘hereafter amended or
Tenant shall institnte any proceedings or shall give its consent to the institution of
any proceeditigs for ary relief of Tenant under any bankruptcy or insolvency laws
orany kiws relating to the-relief of debtors, orreadjustment of indebtedness; or

Tenant.shall malke any assignment for the benefir of ereditors or shall.apply fai of
consent to the appointment of a recciver for Tenant or any ‘of the property of

Tenant; or

A deeree or order 4ppointing a Teeeiver of the property-of Tenant shall be made
and such décree or order shdlt not have been vacated or set aside within sixty (60)
days from the date of entry ar granting thercef; or

Tenant shall default-in -any paynrents of Monthly Reat or Additional Rent or in
any other payment reguired e be made by Tenant hereunder when due as herein
provided and such defapdt shall continue for five (3 dayy sfles nodes heresf is
‘writing to Tenant; or '

Tenaat shall fail to contest the validity of ady len or claimed lien .or, having
commenced to centest the same, shall fail fo prosecute such -comtest with
diligence, or shafl ‘il to have ‘the same released and satisfy aily juctg:ment
rendered thereon and such defaalt shall confinue for thitty (30) days after nofice

Tenant shall .default in any of the other covenants and agreements hergin
contained to be kept, observed, and ;performed by Tenant and such default shall
continue for thirty (30) days after notice thereef in wiiting 4o Pemant.

Remedies. Ulpon the occuitence of any one or mere of such events of defaulf,




Lapdlord. may, at its election; terminate this Lease or terminate Tenant’s right fo posséssion only,
without terminating the Fease. Upbn tetinination of this Tedse of of Tennit™s tight to possession,
Landlord may te-enter the Leased Premises with or without process of Taw using such force as
may be.necessary and remove all persons, fxtures, and chattels therefrom and: Eandlord shalt not
be hable for any damrages resulting therefrom. Upon termination of the Lease, or upon any
termination of Tenant’s right to possession without temmination of the lease, Tenant shall
surrender possession and vacate the Leased Premises immediately and deliver pessession thereof
to the: Landlord and Fenant hereby grants to: Landtord the full and free right, without demand or
notice of any kind to Tenant (except as heteinibove expressly provided Yor), to enter into and
upon the Leased Premises. in such event with or without process of law and to repossess the
Leased Premises as Landlord’s former estate and to expel or remove Tenant and any others who
may be occupying or within the Leased Premises without being deemed in any manner guilty of
trespass, eviction, or forcible entry or detainer and Mthnutmmmnng any ljability for any dzunage:
resulting therefrom and witheut relinquishing Landlord’s rights to rent or any other right given to
Lamdtord hereunder or by bperation of law. Upon termination of this Lease, Landlord shall be
émtitled 10 récover as damages all rent and other sums due and payable by Tenant on the date of
termination, plus (1) an. amount equal to. the value of the rent and ether sums provided hergin to
be: paid by Tepant for the residue of the Yerm hercof, less the fair rental value of the Leased
Premises for the residue of the Term (iaking into acconnt the time and expenses necessary ta
obtain. a replacement tenant er iemants, including expenses hereinafler deseribed relatitg to
recavery of the- Léased Premises, preparation for reletting, and for reletting itself), and (2) the
cost of pRIfoming any ofher covenantd to be pe:thImed by Tepant. I Landlord elects to
terminate Tenant’s. right.to possession only, without terminating this Lease, Landlord may, at
Landlerd’s option; enter into-the Leased Premises, remove Tenant’s signs and other evidences of
tenancy, and take and hold possessien thereof as héreinabove: provided, wittiout suck entty and
possession tetminating this Lease or releasmg Tenant, in whole or in part,. from Tenant?s
obligations to pay the rent herennder for the fall term or | any othef ofits obligations under
this Lease. Landlerd shall use its reasonablé éfforts to mlet all or any part of the Leaged Premises
for such rent and upon terms as shall be sarisfaerory o Litidiord (achiding he fight to elet thie
Ieassd Pémises for a term greater or lesser than that repaining under the Term, and the nght to
relet the Leased Premises as a part of a larger area and the right to change the character or use
made of the Leased Premises). Far the purpose of such reletting, Landlord may decorate or make
any repairs, changes, altéfitiohs, of additions in of to the Leased Preniises that may be necessary
or convenient. If Landlord does not relet the Leased Premises, after having undertaken its
reasonable efforts to do so, Tenant shall pay to Landlord on demand damages equal to the
amount of the rent and other sums provided herein te be paid by Tenant for the remainder of the
Term. If the Leased Premises are relet and a sufficient sum shall not be realized from such
reletting, after payipg all of tho cxpenses.of sush decomtions, repairs, chauges,. alterations,
additions thes exp&fﬁég“ -of - suehi refenting atid *the collection of the reat aceruing therefrom
(inchuifing, buf not by way of linditation, attorneys® fees and brokers’ commissions), to satisfy the
rent herein provided to be paid for the remainder of the Term; Fenant shall pay ta Landlord on
demand any deficiency and Tenant agrees that Landlord may file suit t& recover any sums failing

e ywrer the terms of this Seehice fom Sme Inbme.




W LANALOTG Snall DE CONSIGETed (o exciude or suspend any other refpedy but the same shall be
cumtilative and shall be in addition to every other remedy given hereunder, or now or hereafter
existing at law or In equity or by-statute, and every power and remedy given by this Lease to
Landlord may be exercised from time to time and so often as oceasion may arise or as may be

deemed expedient.

183 No Waiver. No delay or omission of Landlord to exercise any right or power
arising from any defamlt shall impair any such right or power or be construed to be a waiver of
any such default or any acquiescence therein, No waiver or any breach of any of the covenants of
this Léase shail be construed, taken, or held to be a waiver of any other breach or waiver,
acquiescence in, or consent to any further or succeeding breach of the same covenant. The
acceptance by Landlord of any payment of rent or other charges hereunder after the termiixation
by Landlord of this Lease or of Tenant’s right to passession hiereunder shall not, in the absence of
agrecrnent i writing to the contraty by Landlord, be deemed to restore this Lease or Tepant’s
right fo possession hereundef, as the case may be, but shall be construed as a payment on
aseouit, #d not i satisfiction, of daiiages due frof Tedadt to Landlord.

184 Costs Relating to Default. The Tepant shall pay; upon demand; ail of Landlord’s
costs, charges, and expensm, meindmg, but not limited to AWSEEY'S fées, agents and others
retained by Landford i commection to petformance or enforcement of wiy of 'i“mant‘ s obligations
under this Lease relifing to any lifigation, negotiatien; or tramsaetion in which Terant causes the
Landlord to become involved or concerned

TENANT’S OBLIGATIONS

10:0 Compliance with Laws. Tenant shail, at its sole expense, comply with and conform to
all of the requirements of all govemmental avthorities having jurisdiction over the Building which
relate in any way to the condition, use awd ccenpancy-oFthe Teasetd Premtises throvghont the entire
Term of this Lease, inchading bat not Hmited to obtaining any license or permit which may be
mqmred, Witheat: hfmiahsm of the foregeing, Tenant. covenants and agrees not to-bring into- the
Imedhmmerrm% store, freal-or-¢ispose, or-peumit the use, storage, H@aﬂ;&mt@réﬂp@ﬁl;
in the Leased Premises of {i).any hazardous substance or regiftated matertals as defiped under any
present or fute ﬁ:demL state or Tocal law, wile or regulation or (i) any explomm or aay
ﬂmmaﬂammmmmmm&bmmhmﬁedmgawmnqueﬁedp@ﬁﬁhumg& ;
kerosene and naphtha (the subsiances and materials referred to in clanses {i} and (if) hereof are

collectively referred to herein as “Hazardous Materials™).

0.0 Estoppel Certificates. Ttshaﬂ at any time and from time fo Gme upon not less
than five (‘5) days prior wriiten request fom Landlord, execute, acknowledge, and deliver to
Landlord, in form reasonably satisfactory to Landlord and/or Landlord’s mortgages; & written
staternent certifying, if true; that Tenant has accepted the Leased Premises, that this Lease is




‘uemnedified and Rl fors aid-efeet-(@Grif tivre-have -been modifeations, that the same is in
full force and efféct as modified and stating the medifieations), that Landlord and Tenant are not
i defanlt herenmder, the date to which the watal and other charges have been paid in advance, if
any, or such etlier accurate certification as may reasonably be required by Landlord er Landlord’s
mﬂﬂ:gagae,and"agmemgtrgi’vecopms to any miartgages of Lardlord of all fictives by Tenant to
Landlord. It is intended that any such statement delivered pursuant to this subscetion may be
relied upon by any prospective purchaser or morfgages of the Building and their respective
successors and assigns.

20.1  Landlord’s Right tv Core. Landlord may, but shall not be obligated to, core any
defanit by Tenant (specifically including; but not by way of limitation, Tenant’s failure to obtain
insurance, make repairs, or satisfy lien claims); and whenever Landlord so elects, all costs and
expenses paid by Landlord it curing such default, inchuding without limitationr reasonable
dttorneys’ fees, shalf be'so much Additfonaf Kent due om the next rent date after such payment.

202 Amendments Must Be In Wiiting. None of the covenants, terms, or conditions of
this Lease, to bo kept and performed by either party shalf i in any manner be altered, waived,
modified, amended, changed, or abandoned except by a written instrument, duly signed,
acknewledped; and delivered by the other party.

203 Notices, All figtices t6 of deiniands upon Landlord or Tenant, desired or required
to be given under any of the provisions hereof, shall be in writing. Any nofices or demands from
Landlord te Tenant shall be deemed to Liave beert duly sl sofficiently given ift (i) personally
delivered, to Tenant at Tenant’s Address; or (i) transmitted by confirmed facsimile hansoission
to Tenant’s Fax Number, and/or mailed by United States registered or certified mail in an
envelope properly stamped and addressed to Tenant’s Address, or at such address or fax number
as Tenant may theretofore have firnished by written nofice to Landlord, and any notices or
demands from Tepant to Landlord shall be deemed to have been duly and sufficiently given if:
(i) personally delivered to Yandlord at Landlord’s Address, or (if) transmitted by confirmed
facsimile transmission to Landlord’s Fax Number and/or mailed by United States registered or
certified mail 11 ah envelope properly stamped and addressed to Landlord at Landlord’s Address
or at such other address or fax number as Landlord may theretofore have furnished by wiitten
potice to Tenant, The efféctive date of such notice, if mailed in the aforesaid, shall be
three (3) days after delivery of the same to the United States Postal Service.

204 Relationship of Parfies. Nothing contained herein shall. be deemed or construed
by the parties hereto, nor by any third-party; as creating the relationship of principal and agent or
of parinership, or of joini venture by the parties lhiereto, it being understood and agreed that no
provisions contained in this Lease ot any At of the parties hereto shall be deemed tu create any
relationskip other than the relationship of Landlord and Tenant. :

205 Captions. The captions of this Lease are for convenience only and are not to be
comstrued as part of this Lease and shall not be construed as defining or limiting in any way the

seone of intent of the vrovisions hereel




206 Seyeability. If any term or provision of this Lease shall to any extent be held
invalid or wnenforceable, the remaining terms and provisions of this Y.ease shall riot be affecred
therahv i each term nnd wrowvision of thig Teace chall he valid and he anforced m the fdlast

avtent narmitted by Tanr




20.7 Law Applicable. This Lease shall be construed and enfarced in aceordance with
the laws of the State of Hlinois.

20.8 Covenants Binding on Successors. All of the covenants, agreements, conditicas,
and undertakings contained in this Lease shall extend and invre to-and be binding upon the heirs,
execwtors, administrators, successors, and assigns of the mcpechvc parties herete the same as if
they were in every case specifically named and wherever in thjs I ease reference is made to either
of the parties herefo, it shail be held to include, and apply to, wherever applicable, the helrs,
execwtors, administrators, suecessors and assigns of sush parly. Nothing herein contaitied shalt
be construed to grant or confer vt auy pe¥vn or persons; firh, corporation or governmental
authority other than the parties heteto, their heirs, exeeutors, administrators, successors and
usgipns, “any Hpht, eliiin 6r privilege by virtue of amy covenant, ‘agreeinent, condmon or
undertaking in this Iease contained.

20.9 Landlord Means Ovmer. The term “Landlord™, as used in this Lease, so far us
covenants or obligations on the pait of Landlerd are concerned, shall be: limited teo mean and
include only the owner or owners at the time in question of the fee of the Building, and in the
event of any transfer or transfers of the tlile to such fee, Landlord herein named (and in case of
any subsequent transfer or conveyances, the then grantor) shall be automatically freed and
relieved, from and after the date of such transfer or comveyance, of all liability as respects the
perfarmance-of auy-cavenants or obligations on the patt of Landlord contaibed in this Lease
thereafter to be performed; pmvid‘ed that any funds in the hands of such Landiord or the then
grantor at the time of such transfer, in which Tenant has an interest, shall be-tumed over to the
grantee, and any amount then due and payable to Tenant by Landlotd or the then grantor under

any provisions of this Lease, shall be paid to Tenant

20.10 Attorneys’ Fees: In case suit should be brought for recovery of the premises, or for
any surn due hereunder, or because of any act which may arise out oif the posdession of the
premises, by either party, the prevailing party shall be entitled to all costs incirred.in connection
with such action, inchiding reasonable attorneys’ fees. '

20.11 Common Spaece; This Lease contemplates the use of private offices by the
Lessee of approximately 750 square feet, and the shared use of common area, including
reception, hallways, and bathroowms, which common area total approximately 1,050 square feet.
Tenant agrees to assist in mainiaining the common areas in a neat and clean condition. Lessee:
wilt lock doors and windows, reset the thermostat, ttirn off lights and equipment after her work

dav if che samnlstaaher armaintmenta after ather fenante havus varated the Pramiese Tnr the dav
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EXHIBIT E



CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, LAW DIVISION

MARY A. TUJETSCH, )
Plaintiff, ;
2 ) 06 CH 11607
TODD C. PUSATERI, FIRST DENTAL, )} (Transferred to La.W'DiViSiQn)
P C. and FIRST DENTAL OF ORLAND )} Hon Charles R Winkler
PARK, P C, g
Defendants. )
)

AFFIDAVIT OF DR. TODD C. PUSATERI

Dr. Todd C. Pusateri, being of the age of majority, and being first placed under oath,
deposes and states as follows:
1 I am authorized to furnish this Affidavit and competent to testify to the matters

set forth in this Affidavit.

2. The facts set forth in this Affidavit are within my personal knowledge.

3. If called upon as a witness, { would and could competently testify to all facts
stated in this Affidavit.

4. I am a dentist, and have been licensed to practice dentistry in the State of lllinois

since July 1994, and in the State of Florida since March 2006

5. In the 16 years since I first become a licensed dentist, I have opened and
successfully operated three dental practices in the Chicago area, and one dental practice in Fort
Lauderdsle, Florida.

6. In October 1996, 1 opened and established a dental practice at 8 W Gartner Road
in Naperville, Illinois (the “Naperville Practice™)

7. In March 1998, I opened and established a dental practice at 7714 W 159" Street

in Orland Park, Illinois -- the dental practice that is the subject of this legal action (hereinafter



the “Dental Practice”).

8. In early 2000, I opened and established a dental practice at 129 8. Roselle Road in
Schaumburg (the “Schaumburg Practice”)

9 In October 2006, I opened and established a dental practice at 2500 East
Commercial Boulevard in Fort Lauderdale, Florida (the “Fort Lauderdale Practice™).

10.  TIsold the Schaumburg Practice to Dr. Richard Purdue in the summer of 2005

11 The Schaumburg Practice remains owned by Dr. Purdue and continues fo operate
as a viable, going concern.

12, The Fort Lauderdale Practice and Naperville Practice are still owned by me, and
still exist as profitable, going concerns.

13 All of the four dental practices that I founded continue to exist as profitable, going
concerns except the Dental Practice, which I sold to the Plaintiff in June 2004, and which
appeats to have been abandotied, in or around October 2007.

14 On March 31, 2001, I contracted to outsource the issuance and collection of
patient bills for fthe Naperville, Orland Park, and Schaumburg Practices to First Pacific
Corporation, a specialized third-party service provider headquartered in Salem, Oregon (“FPC”)

15. A true and correct copy of the contract with FPC is attached hereto as Exhibit 1

16 Pursuant to the Sales and Service Agreement, “[i]n order to facilitate [the
Practice’s] sale of accounts receivable to FPC, and as a pait of FPC’s service and exchange of
data,” the three Chicago-area Practices agreed to use a computer system and software package
furnished by FPC See Id

17.  Pursuant to the Sales and Service Agreement, FPC placed a computer terminal in

each of the thiee Chicago-area Practices into which information about patients and patient




treatment - such as contact and billing information for patients; and date and type of treatments
rendered, was entered, and stored.

18. At all times, the FPC computer terminals: (“FPC Terminals”) and FPC Software
unning thereon remained the exclusive property of FPC.

19 In addition to acting as a conduit for third party billing, contained database
software that aggr’egatéd aﬁd sfoi'ed p:atiéht infbrrﬁaﬁun l;)caliY; and had the capacity to generate
virfually unlimited patient lists and reports based on that information.

20.  Information about patients and treatment of patients in the three Chicago-area
Practices, including the Dental Practice, was also maintained in files that were: stored on the
Premises, as required by the Itlineis Detital Practice Act (the “Act™)

21, As required by the Act, information about any treatment rendered in the Dental
Practice was entered, in sufficient detail for identification purposes, into non-electronic; paper
files (“Patient Charts™)

22,  Each Patient Chart also contained a Patient Information Sheet providing the
patient’s name, address, telephone numbet, insurance information, and pertinent miedical and
dental history.

23 At all times before Tujetsch paid the balance of the purchase price and received
keys to the Dental Practice on June 27, 2004, and officially took pessession of the Dental
Practice, on June 30, 2004, a Patient Chart for each patient who had received dental care in the
Dental Practice was stored on shelves in the Dental Practice.

24, After FPC services began, on April 1, 2001, Patient Charts in the Dental Practice

were updated and maintained, as required by Section 50, but were not manually reviewed in




order to compile patient lists, generate fee statements, or generate reports about such things as
aggregate patiént traffic, production, ot fees billed.

25 The FPC Terminal in the Dental Practice provided ready, electronic access to
patient lists, fee statements, and reports about such things as aggregate patient traffic, production,
and fg?S-—bﬂied,’ all based on the patient data and patient treatment data that had been entered
thelejn -

26 The FPC Terminal in the Dental Practice could be queried to generafe lists of all
patients treated in the Dental Practice or subsets of patients, based on selective criteria.

27.  The FPC Terminal in the Dental Practice could also be queried to generate
various 1eports, including a report called “Practice Overview,” that included a count of “active
patients ”

28.  Documentation of the First Pacific software states that the number of “active
patients” in the Practice Overview as of a given date is the number of patients treated in the
practice during the previous 24 months.

29 A true and correct copy of the documentation defining “active patient” as used by
the FPC Software is attached hereto as Exhibit 2.

30.  The definition of active patient used by the FPC Software is consistent with the
definition of “active patient” accepted and piomulgated by the American Déntal Association
Exh 3.

31.  On April 29, 2004, 1 used the FPC computer terminal in the Orland Park Office to
generate two “Practice Overviews” as of two dates, December 31, 2003 and April 29, 2004

32 A true and correct copy of those Practice Overviews is attached hereto as Exhibit



33 According to the Practice Overview as of December 30, 2003, the Dental Practice
had 1,223 “active patients,” meaning that the Dental Practice had treated 1,223 patients in the 24
months before December 2003

34 According to the Practice Overview as of April 29, 2004, the Dental Practice had
1,227 “active patients,” meaning that the Dental Practice had treated 1,227 patients in the 24
months before April 2004.

35.  Asof June 2004, the Dental Practice employed a dental hygienist (Jackie Galban),
one dentist (Dr Richard Purdue), a receptionist (Janice Johnson), a dental assistant (Tina Buben-
Dowling), and an office bookkeeper (Marge Kelly).

36. By 2004, the Dental Practice was consistently collecting stabilized patient fees of
approximately a quarter of a million dollars a vear, as it had done in the three preceding years

37, After expenses (averaging $186,117 in those three years), the Dental Practice

yielded average annual net income, after payments to Dr. Purdue, of approximately $40,000:

2001 2002 2003 Average
Total Income (Patient Fees Collected) $225,037 $227,497 $231,508 $228,014
Total Expenses $187,621 $177,657 $193,273 $186,117
Net Income $37.516 $49,940 $38,235 $41.897

38 The average monthly total income for 2001 through 2003 was $19,001.17
39 The consistency of the year-to-year performance of the Dental Practice in the

three years leading up to its sale to Tujetsch can be represented graphically, as follows:
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40, By the year 2000, I had established, and was managing the Naperville Practice,
the Dental Practice, and the Schaumburg Practice

41. By 2004, 1 was considering moving my family residence to Florida, and
establishing a new dental practice there.

42 By 2004, I wished to reduce the number of my Chicago-area dental practices
because I did not want to manage thiece dental practices in Chicago, and a fourth practice in
Florida

43, I therefore decided, in early 2004, to sell at least one of the three Chicago-area
Practices.

44. In early 2004, 1 listed the Dental Practice for sale.

45, In April 2004, Tujetsch saw an advertisement for the sale of the Dental Practice
and expressed an interest in purchasing it.

46 On April 18, 2004, Tujetsch executed a confidentiality agreement in which she
agreed to preserve the confidentiality of books and recotds of the Dental Practice, including
“la]ny financial data . . which may include such items as value of practice under consideration .
.. [or] [p]atient or client lists made known to me during negotiations.” See Exh. 5.
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47.  As of April 18, 2004, information about all patients treated in the Dental Practice
since it first opened its doors in March 1998 was recorded in Patient Charts stored on shelves in
the Dental Practice, as required by law.

48,  Information about all patients of the Dental Practice and detailed information
about all patient treatments rendered after March 30, 2001, was also accessible from the FPC
Tetminal.

49 After signing the April 18, 2004 confidentiality agieement, Tujetsch was given
access to baoks and records of the Dental Practice, including the FPC Terminal and ail Patient
Charts.

50.  Because the FPC Terminal and FPC Sofiware remained at all times property of
EPC, it was expressly excluded from the assets being conveyed by Seller to Tujetsch pursuant to
the Agreement

51. By means of a letter dated Saturday, May 1, 2004, Tujetsch advised me that she
was willing to offer $150,000 for the Dental Practice, based on her evaluation of the Dental
Practice, and her consultation with financial and dental experts.

52 Tujetsch’s letter stated that Tujetsch’s goal in buying the Dental Practice was to
“grow” the practice and expand it.

53 Tujetsch’s letter expressed corcern that the practice had “leveled off, with no
indication of future growth,” and that this suggested potential “financial problems” for the
Practice in the future

54 However, Tujetsch indicated that she believed that the Dental Practice could be

“turned around” through her hard work.



55.  Notwithstanding her professed concerns about the Practice’s lack of growth and

potential for “financial problems ahead,” Tujetsch offered to pay $150,000 for the Practice:

Exh. 6

Thank you for coordinating with your father in order to allow my father to view
First Dental, I have spent a considerable amount of time with my financial
advisors and dental experts, Af this point in time, I am prepared to make an offer
to purchase your dental practice.

My experts have evaluated First Dental and I have been informed that the practice
has leveled off, with no indication of future growth. This indicates the potential
for financial problems ahead. Despite this fact, I believe that the practice could be
turned around through hard work. If I am going to invest my time and talent in
this venture, it is important that I look at this project in terms of 4 long term
projection. My experts have evaluated the practice to be worth an estimated
$144,500 00 1 am prepared to offer you $150,00000. I believe this offer to be
fair and mutually beneficial.

I am concerned about a number of issues in the practice They are the
configuration of the operatories, lack of sinks in the operatories, carpet in the
operatories, percentage of wasted rental space in the office floor plan, lack of
personal office, lack of prosthetic services being rendered; and inability for
growth in existing floor plan.

If T am to purchase the office and proceed with riy long term goal, I would like to
rent 50% or 1200 feet of the new office addition. This would allow for a more
efficient floor plan and office design. It is very confusing and inefficient with the
chiropractors occupying the perimeter of the, office area. In addition, the
chiropractors occupy the prime space in the office, despite the fact that they are
paying identical tent. By renting the space in the new addition currently under
construction, I could foresee myself as a long term tenant in your building. Given
the current situation, I would have fo seriously consider relocating the dental
office after a few years. Iam a loyal person and I would prefer to be honest with
you from the beginning and try to establish a long lasting business relationship.
Obviously, I would prefer giving the rent to you

My long term goal is to grow the practice and expand, eventually adding
specialists to the practice. The current set up would not allow for 2 good flow of
traffic as we would be very congested in this space.

If you are interested in proceeding further, we can negotiate payment terms and
interest I am requesting a timely response as I need to finalize my decision
Please contact me at (219) 924-8018 I look forward to hearing from you soon. I
appreciate all of your efforts and expertise. Thank you for your time and
cooperatiott.



56

On Monday, May 10, 2004, Tujetsch senf me letter in which she increased her

offer for the Dental Practice from $150,000, to $165,000.

57

A true and correct copy of the May 10, 2004 letter is attached hereto as Exhibit 7.

58,  The May 10 letter states, in pertinent part, as follows:

I hope your weekend was enjoyable. I received your fax on Saturday [(May 8,
2004)] and I was able to fax it on to my advisors the same day. I thought I would
send my new offer to you as soon as possible In this way, we could still talk on
Wednesday [(May 12, 2004)], as agreed upon, and be ong step closer to an
agreement.

I have had experience with many dental brokers over the past fifteen years as I
have purchased four dental practices to date. I am well aware that for each
different broker there will be a different criteria formula, or method of evaluating
a practice. Obviously, your broker has your best interest in hand and my broker
has my best interest at hand, The fruth probably exists somewhere in the middle.

In the interest of moving the process along, I am willing to meet you more than
half way. I would like to offer you $165,000.0¢ with $50,00¢ of it being cash
upfiont The remaining balance would be paid at the current intetest rate of 5%.
It is my intention to pay the practice off sooner rather than later as I do not like
paying interest payments This deal allows you to make a considerable amount of
additional cash in teims of rent and interest payments.

I believe this offer to be fair I hope that we can agree and move forward with the
process. Please contact me at (219) 924-8018 at your earliest convenience. I
need to come to a final decision this week. Have a great week I know you have
“a lot of irons in the fire” Talk to you sdon. Thank you for your time and
consideration.

59

On May 12, 2004, Tujetsch and I spoke by telephone, as previously agreed, and

Tujetsch offered to pay $165,000 in cash for the Dental Practice.

60

6l

I accepted that offer

On May 13, 2004, Tujetsch sent me a letter stating “[w]e have agreed at a

purchase price of $165,000.00 and this $5,000 00 deposit will be subtracted from the

$165,000.00 purchase price at closing ”

62.

Thereafter, the terms of the Agreement, and the Lease were negotiated.




63. By Friday, June 25, 2004, negetiations were complete, and Tujetsch and I planned
to meet at the Premises and execute the Agreement anid the I.ease on Sunday June 27, 2004
64  The Agreement employs the phrase “active patient” only once, in its first

paragraph, wherein it states:

Stlier s the owner of e dental prectics focated a8 7714 1587 Steat, (il Park, 15, 58462
{hersinaiter, the Déntal Piactice), Sellor domizes to e, and Povcitaser desires do purchase, substantisily
all of the sseets associafed with the Deafsl Practive on the tenms and conditions set fwth in iz
Agrecment, bt notte of ity liabitities wrdess speciticstly assumed, snd nope of ity shareyalstock. Sclier
has represented that the Dental Prgotice has __ aciive patfents, whe heve been wespd within the
previons welve months. '

65 The underscored space in the foregoing recital remained blank until Sunday, June
27, 2004, when Tujetsch and I met at the Preiises in order to execute the Lease and the
Agreement

66. At that time, 1 consulted the FPC Terminal in the Prémises to confirm that the
number of active patients previously reperted by FPC Software (in the two Practice Overviews
that I downloaded on April 29, 2004) remained at approximately 1,200

67 After confirming that, in Tujetsch’s presence, I modified the recital to read as
follows:

Seller has represented that the Dental Practice has approx. 1200 active patients, who have

been treated within the previous twelve-menths twenty four months according to First

Pacific Corporation Software.

68 1 struck “twelve months™ and inserted “twenty four months” to conform the recital
10 the definition of “active patient” used by the FPC Software, and inserted 1,200 as the number

of “active patients” reported by that Software in the April 29, 2004 Practice Overviews, as

confirmed on June 27, 2004 by consulting the FPC Terminal
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69.  The modified recital was then initialed by both Tujetsch and myself; it appears in

the fully executed Agreement, as follows:

-

Seiter i tht owae of e dental practice Iocated o 7714 156™ Sweet, Orfand Park, 1, 60462
(hereinnfior, de Diptal Proediee). Seller desires to solf, and Purdbastr dosives fo punchass, substastially
2L of e wssefy assopioted witd e Dol Prasice on the torms snd conditions sot forth i Gis
Agrseme, but acid ol Its labifives upleds 3 a,st%:aﬂy mmred atek nome of Hs shares of siock, Sefler L
hig tegreseuted thirk the Dcma[ Pr&etiim h atfents, swi have been itpsted within the @Y
previous twchibemsails, “tulswbi, %@ﬁ\ & Gtton ’{"‘“‘f to Freer P ¢

Bbbwgast.
I vemsideration af the mtmmi ;;mrrms snd covenanty contadned i this Agreeinent, the pardies gw
Agreeas follywy

70 A true and correct copy of the Agreement ag executed by me and Tujetsch is
attached hereto as Exhibit 8.

71 It was my understanding that pursuant to the Agreement, Tujetsch was entitled to
take possession of the Dental Practice on June 30, 2004, and that she was then entitled to receive
all of the assets of the Dental Practice, including “patient lists ~ and patient records ”

72 In fact, after Tujetsch and I executed the Agreement at the Premises on Sunday,
June 27, 2004, Tujetsch gave me a check for the balance of the $165,000 purchase price and I
gave her keys to the Dental Practice

73. The FPC Terminal and Software were specifically excluded from the assets being
sold and delivered to Tujetsch.

74 Section 102-3 of the Agreement therefore expressly excludes fiom the assets
being transferred to Tujetsch “any property of First Pacific Corporation, including its computers,
monitors, keyboards, battery backup, computer speakers, laser: printer, color printer, computes

software, and computer connections.”
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75 However, the FPC Tetminal and Software remained in the Dental Practice until
June 30, 2004, the date that Tujetsch contracted for continuing access to an FPC Terminal and
Software.

76 On June 27, 2004, and again on June 30, 2004, when Tujetsch officially took
possession of the Dental Practice, Tujetsch received all patierit lists of the Dental Practice that
were thén in existence

77.  Seller could not convey ownership of the FPC Terminal or Software to Tujetsch
because that was owned by FPC.

78  However, it is my uhder:stand.ing' that on or around June 30, 2004 Tujetsch
separately confracted with FPC to receive continued access to an FPC Terminal on terms and
conditions that she negotiated with FPC.

79.  Tujetsch received aceess to all of the Patient Charts stored in the Dental Practice
after she signed the confidentiality agreement on April 18, 2004

80 Thereafter, no Patient Chart was removed from the Dental Practice at any time
before the sale

81.  Noincident or objection under the Agreement was raised by Tujetsch on June 27,
2004 or June 30, 2004, the date she ofﬁcially received exclusive possession of the Dental
Practice putsuant to the Agreement.

82 Thereafier, for over 16 months I received no complaint about any deficiency in
respect of any asset delivered by Seller into Tujetsch’s possession on June 27, 2004 or June 30,
2004.

83 Nine months after the sale, in April 2005, I received a letter from Tujetsch dated

April 5, 2005 in which Tujetsch stated that her “absentee ownership” of the Dental Practice had
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been a “recipe for disaster,” and that she was thinking of selling the Dental Practice."
84 Tujetsch felt the Dental Practice would fetch a higher price if it were bundled with
the building that housed the Premises. Tujetsch explained that she had advertised the Premises

for “Space Sharing” with other dentists, and in response

Dear Todd:
Hi! I trustthat all is well with you, Congratulations on the new baby on the way!

I called vour office in order to talk to you directly, but you were seeing patients
today When Lindsey stated that you would be out of the office for the rest of the
week, I thought it best to write to you.

Some time ago, I advertised for “Space Sharing” at the Orland Park location
When I ran the ad, I began getting numerous calls regarding dentists wanting to
purchase the office. These interested dentists forced me to contemplate the option
of selling the practice if the money was right. [ then went ahead and advertised
the office for sale and decided that if the price was right, T would be willing to
sell If the price is not right will keep the office and nothing will change. I have
received a lot of interest in the practice and I find myself needing to devote more
time to my Chicago practice,. When I originally purchased the office, 1 have
anticipated that the office could run itself efficiently with little or no input/time
from me Ihave come to learn that an absentee owner is a recipe for disaster.

My question to you is, would you be Interested in selling the building at 7714 W
159th Street? I believe that my chances of selling the practice would be greatly
enhanced if I could offer the sale of the building, in addition to my practice I
know that at the time of the purchase, in July 2004, you were open to the idea of
selling the building Have you given it any additional consideration? From your
perspective, it would be easier to sell the building with the sale of the dental
practice Iunderstand that the chiropractors’ lease is coming to atr end so the time
could not be more ideal for both of us The feedback I am getting is that a
potential buyer, who is a dentist, would desire the entire office space so you
would not want ta renew the chiropractors’ lease The chiropractors could
relocate to the new addition as they do not have plumbing issues and this would
take care of their needs.

# ok &

I ask that you keep all of this letter confidential as I may ultimately option

' It now appears that, beginning in January 2003, Tujetsch had begun to advertise the Practice for
sale in the Chicago Dental Society Review. An advertisement that Tujetsch she placed for publication on January 9,
2003, stated:

ORLAND PARK: 100% Fee-for-Service, great location in lucrative area, Four modern, fully equipped
operatories and panorex Ample parking, free-standing building on ground level. Call (219) 924-8018
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[sic] to keep the practice in the end I do not want to alarm Dr. Purdue or the

staff and patients.

See Exh, 9 (emphasis supplied).

85.

The foregoing letter closed with the salutation, “The best to you always,” which

was consistent with the lack of any complaint about the Dental Practice voiced by Tujetsch up

until that time.

86.

On April 6, 2005, Tujetsch sent me a second leiter stating as follows:

I am offering you one million ($1,000,000.00) for the purchase of your building
located at 7714 W 159th Street, Orland Park, Illinois This offer includes a down
payment of $56,000.00 and then subsequent monthly payments in the amount of
$7500.00 at a finance rate of 5% to vou. Acceptance of this offer would
guarantee an immediate $50,000 00 down payment in the form of a cashier’s
check or money order

I have done a fair amount of inq_uiry regarding real estate in Orland Park. My
advisors have informed me that my offer of one million dollars is very fair as the
dental building across the street had an asking price of 1.2 million and less was
accepted in the end The building, across the street, contained more square
footage, more land, more parking, and a full basement. The store front also added
more value to the building.

Acceptance of this offer would also guarantee a swift closing as opposed to
months of delay. This offer will expire at 5:00 pm. central standard time, today,
as I am interested in another business oppoitunity This offer is subject to a full
inspection and attorney approval Please contact me at (708) 429-9200. Thanks,
Todd Have a nice break fiom dentistry!

Exh 10

87

88.

I did not accept the foregoing offer

Six months later, in October 2005, I received another letter fiom Tujetsch, dated

QOctober 24, 2005, in which Tujetsch claimed, for the first time, that the Agreement executed on

June 27, 2004 had overstated the number of “active patients” of the Dental Practice, as reported

by the FPC Software:

Today, 10/24/05, 1 have been informed that the actual number of active patients,
at the time of the sale, was 50% less than what you represented in our signed,
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legal contract, Please refer to the contract where you note that 1200 active
patients of record are involved in the: sale of the practice A detailed report by
First Pacific Corporation, your former and curtent billing agency, indicates that
the actual number of active patients, at the sale, was 668 This misrepresentation
has created an enormous burden for this office as you are also profiting from a
monthly rent of nearly $3,000 00,

Exh 11.

39 In response, I denied that I had misstated, on June 27, 2004, the number of “active
patients” treated in the Dental Practice, as reported by FPC Software, and produced copies of the
two Practice Overviews that I downloaded from the FPC Terminal on April 29, 2004

90. T also contacted FPC and asked whether FPC had provided a report to Tujetsch
contradicting the number of active patient counts set forth in the Patient Overviews that 1 had
generated with the FPC Terminal on April 29, 2004, and confirmed on June 27, 2004

91,  FPC advised that Tujetsch’s claim was based on a misunderstanding, as later
confirmed by means of a letter “to whom it may concern,” in which FPC denied that it provided
a report to Tujetsch that could be 1elied upon to conclude that the actual number of active
patients of the Dental Practice, as of June 27, 2004, was 668, instead of approximately 1,200, as
reported in Practice Overviews downloaded in April and viewed in June 2004

92, A true and correct copy of FPC’s letter and a related email produced by FPC is
attached hereto as Exh 12.

93.  Section 9 07 of the Agreement states that “any notice, demand or request required
or permitted to be given under the provisions of this Agreement shall be in writing; shall be
delivered personally, including by means of telecopy, or mailed by registered or certified mail,
postage prepaid and return receipt requested, shall be deemed to given on that date of personal

delivery or on the date set forth on the return receipt; and shall be delivered or mailed to the
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addresses. or telecopy numbers set forth on the first page of this Agreement or to such other
address as any party may fromt time to time direct.”

94,  No notice sent by Tujetsch said anything about equipment being out of order on
June 27, 2004 or June 30, 2004 -- or about missing “patient lists.”

95 On June 12, 2006, while she continued to own and operate the Dental Practice in
the Premises, Tujetsch filed her initial complaint in this action.

96.  Inthe complaint, Tujetsch complained, for the first time, that equipment delivered
into her possession on June 27, 2004 and June 30, 2004 was not in working order.

97.  On October 31, 2007, Tujetsch gave written notice that she was “terminating the
Lease .. and moving out of the [Plremises immediately due to the Landloid’s failure to correct
the breaches outlined in [an earlier] letter . .~

98 Documents produced by Tujetsch in discovery suggest that during the first six
months after the sale, collections of fees for patient treatment and cash flow of the Dental
Practice continued at a pace roughly consistent with results of the Dental Practice under my
ownership:

99.  During the nine months before the sale, from October 2003 through June 2004,
the Dental Practice had generated gross patient fees averaging $20,075 per month.

100. As noted above, monthly gross patient fees for 2001 through 2003 averaged
$19,001.

101,  Inthe first six months after Tujetsch acquired the Practice, the Practice reportedly

generated gross patient fees averaging $20,176 per month.

FURTHER AFFIANT SAYETH NAUGHT
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Under pensities as provided by law pusuant to Section 1+109 of the Code of Civil
Ptocedure (735 TLCS 5/109), the undersigned ceitifies that the statements set forth in this

instrument are trug ang cotyect
MW&

Dt Todd C Pusateri




EXHIBIT 1



“Patient” shall refor to a person{s} who has elacted 10 purchase services of cliont regardless of

{b)

who shail ba the actual reciplent of such services
{c} “Transaciion” shall mean that ovent wheraby cllent sells sarvices and pationt alects to purchase i

such sdrvices. i
{d} "Accounts Receivable” shall mean ait accounts, contract rights, incliding insurance / trust

benefit clalms, drising out of or In connactlon with transactions and all subsequent transactions

entared into betwsean the client and his patients,

{8) "Patient Balance Owing™ shall refor to tha total of all purchased accounts receivable with a
patient balance owing which excludgs accounts with gradit balances.
f "Contingency Acsount™ Is a non-llquid hookkeeping entry that provides FPC and the client

limited protection against future Gneollgsted accounts.
“In-Office Accounts” shall refer to only those accounts that do not qualify for purchase by FFC.

{g)
FPC wiit not provide certain sarviep:‘ including but net limited {o funding, bli"ng and cofiaction
services,

SALE AND PURGHASE OF ACCOUNTS RECEIVABLE: Client agrees to seil and FPC agress to buy all
cliant's current and future accounts racelvabla. FPC will purchase the accounts recelvable, excluding

in-office accounts, In accordance with the terms set forth herein  Cliont shall not sall, assign, or
otherwise encumbar hls accounts receivable

PAYMENT FOR ACCOUNTS RECEIVABLE: The following terms and conditions are applicable to any and
all saies and purchases of accounts recaivable, excluding in-offlce accaunts, by and betwean ciiont and

FPC:

st

{a) Upon the Initial purchase of the client's accounts racalvab!a. FPC will pay fo client an amount
not to excesd 4054, less a conversion feq of $5,000, of the balanca of the accounts recsivable,
and Tasg a $500 softwar licansim fee tnqn-mfundab!s} peroffice Theactual amount pald fo
the cliant will be determined by FPC durino tha convorsion procsss basad upon the quailty of
the cliant's aceounts receivable.

{b) Paymaent for all future accaunts receivable: FPC will pay the client weekly for accounts
receivable created during that waak less an amount deseribed in saction 3{c) balow. FPC
raserves the right te adjust the amount it is willing to pay for an account it deemas sither an

unaccaptable account or uncoflactible,
{e) Reductions In waekly paymonts to client: FPC will dacrease the amounts paid to ths client for

the following reasons:

(0 A waekly servica fos charge on total patient balances owing will ba deducted weakly in
accordance with sarvice faes described in paragraph 4

{n FPC may rediract to the contingancy account a part or all of FPC's weekly payment to
the cllent In order to malntain the contingency account at Its required level. {Sae
paragraphs § and § below).

(RN Any patient paymaents recelved on FPC accounts racaivabla and kept by cllent may be
subfracted from FPC's weekly paymant tg client. FPC may choose ta temporarily walve
its rights and/or ramedies, ses section 7(d)

{v) FPC may deduct an account to be reassigned from FPC's weekly payment to client

(v) The client will be provided a summiry of all additions and deductions with each weeldy check

ST

4 FEES:

(@) Service fees:
n B weékly darvice .o will be assessad on alf patient b nges swing. This service fae
covers the cost of providing a computsr, mairtenanca, staff traiting, patient and
insurance billings, postage, patient and insurance forims and statements, a service
team for support of the glient's office, Including a 1-800 phone numbar, a personal
account représentative and limited collection follow-up

an The weekly ssrvice faa will be assessed in accordance with the fee scheduie
established by FPC. FPC's currtent service fess are as follows:

Patient Balances Owing Woekly Faa

$0 - $49,938 01209 {minimum monthly service fee of $750)
350,000 - $59,995 098!

$100,000 - $249,999 @os ]

5250,}005 -above ’ Mhs

Tho above fees will bo assessad af one half the designated amount for the ﬁrst month,

as long as the client continues with our service for at lsast ene year from tha data of this agresment . Jf the client
leaves-the system in less than ona year, tha cllent will then ba responsible to pay the previousiy walved amount

of sarvice feus.



imlﬂa!s)

{b) Additions or raductions 1o the servica foe;

{ FPC agrees to rebate monthly to client all interest charges assessed by the client on
accounts ryceivable, [oss uncollected Inferast,

{i) [f the cllent maintains the contingency account at a leve! higher than required, FPC will
Issue a credlt, against the service fed on the amaunt over tha required lavet.

{c) Other fees:

{ FPCIs autherized to assess late payment charges monthly on patient accounts when
payments ara not received at FPC by the due dates published In the patients billing
statemnent. All lats payment charges will be retained by FPG and the cllent is
responsible for unceilacted late payment charges.,

{n FPC may charge tha ¢lient monthly, an additional fee (0029 weekly) on the amount the
clianta' cantingency account is below the raquired levels fo cover FPC's additfonal”

administration costs.

{(d} FPC reserves right %o elther Increase or decrease any fees upon 30 days written notice to ths
client

REASSIGNMENT: In the event FPCIn its sole discretion considers an account to be uncoliectible under
FPC’s normal collection procedura, or if the accéunt falis 1o meat the cllent’s warraniles (see paragraph
7}, then the client agraes o repurchage the outstanding balance on that a¢count. Whan accoun!s are to
be repurchased, FPC may, In lleu of requiring direst repayment, charge the uncollected account against
the contingency account or deduct tha amount from FPC's weekly payment to the client If the client
breaches any term or warranty of this agreement, the cllent agrees to repurchase all accounts receivable

and pay all amounts owed to FPC

CONTINGENCY ACCOUNT: The contingency account Is a non-flquid bookkeeping entry that provides
FPG and'thia ¢lient limited protection against future uncollected patlent accounts The contingency
account is a percentage of the patlent balance owing, The percentags will ba established by FPC atits
sole discretion at tha time of converting to FPC system and may be changed by FPC during the lifs of
this agreemsnt based upon tha quality of the scesunts recsivable. In the avent that the contingency
account falls helow the required percantage, FPC will maintain the required level by reducing the weekly

amaunt pald to eliant

CLIENT'S REPRESENTATIONS AND WARRANTIES: As to accounts recelvable purchased by FPC
hereunder and whils this agreement Is [n sffoct, cllent repregents and warrants as follows:

{a) All accounts raceivable arose from a bonaflde sale of services by cllent in the ordinary course of
client's businass and that all servicas have been parformed by the client
That as to the accounts.recelvahle cllent has froe and clear titfe unsncumbersd by any sale,

{B)
assignment or security Intarast of any nature (unless FPC is notlfied in wrlting} and will notify

FRCin wﬂ.jng immodiately of any actlons In the fure that would jeopardize FPG's clear title to

the accounts recelvable purchased from cilént,, (0.9, & tax lien, bankruptcy)

{c) That the patisnt has authiorlty and cupaeity 1o contract at the time of purchasing services
represented by accounts receivable,

{d} Client acknowledges that all amounts pald on patlent balance owing, inctuding all payments
from insurers, are owned by FPC. The client agress to promptly forward any and ail paymants
to FPC | Citent also agrees to immediately forward a check ta FPC covering any cash and credit
card payments received on accounts raceivable owned by FPC.

{e) That ait appllcable 1aws and regulations of any focal, state or faderal government entity,
ineluding those pertaining to consumer credit protection have been observed and adhered to by
cllont in sach applicable transaction; client agrees to provide all appropriate disclosurés and
obtain necsssary patient signatures, and agrees to take all action necessary to conform with alt
laws with respect to accounts recelvable

613 That client wili continue to maintain all necessary buslness licenses and business asseciation,
partnarship or corporation qualifications as may b required by law. The client will immediately
notify FPC |f there are changes to the businsss structurs, ownarship, dental license, change in
assoclation, or dental llcenses used for Insurance bllling

{g} if tha cilent braaches anytorm or warranty of this agraement, the cliant agress to repurchasae ail

accounts recelvable and pay alt amounts owed to FPC.

SALE OF ACCOUNT BY COMPUTER;

{a) Use of FPC's computer: In order to faciliate cilent's safe of accounts receivable to FPC, and as
a part of FPC's service and exchange of data hereunder, cllent will use a-computer system and
software packago that are fumished to cllant by FPC. FPG shall at ali imes he the owner of the
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11

lost profitg. _
iarmination: FPG mayi#rninadsths cllsatsuse of casuiter havdvrre.and soitdarosupplisd - -
by FPC on thirty days (30} notice elthar orally or In writing. Howavaer, if client breaches any ferm

of this agreemaent, then FPC may immediately terminate clisnt's use of the sald hardware and
software. Cliant shall be liable for any damages to the computar, ordinary wear and tear

axcepied until the computer Is returned to FPC

Gy

{d} Use of off-tha-shelf software packages: Tha client may operate off-tha-shelf software packages
purchasad olsewhere under the following condifions:

)] The software package must be compatibla and function properly with the FPC hardware
configuration and FPC will be notifled bofore such software is used

(1) Tha client will not maka modifications ¢o FPC hardware andfor softwars.

{1y FPC will not provide program support or bu responsible for problems arising from the
usg of the off-tha.shelf sofiware packages, and client agrees to hold FPG harmlass from

any such claim.

REMEDIES: In the event cliant shalt breach any of the tarms of this agreemant or client or any guarantor
thereof becomes Insolvent, bevomes subldct to or commences any procesding under Faderal
Bankruptey Act or any insalvancy or debior's raliaf law or dies, or if any property of any of them In the
possasslon of FPC or obligation of FPC to any of them Is attempted to b levied upon by any writ or
otherwise, or any notice of such levy or notice of sala is given or any sale is mada of any property of any
of them, except in ordinary course of business, or default Is made In the payment of any other
indébtednoss of any ftem to FPC, then FPC shall have tha following rlghts and remedies and shail bo

cumulative
[L™ ‘-ﬁ q\ > et 4%,‘: - .
(@) Yo deciare all amounts. duo FPC atGrice due und payab e"i’u;‘ TR ‘may alacf St n:: sole T e
10 imploment corrective action to eliminate the breach(s) of this contract, withqut walving any of

Its rights andfor ramadias,

(b) To foreciose on any securlty provided to FPC.
{c} To exerclse’ any and aii romedles available undar iaw to FPC, inciuding the rights and remedies

of a securad party under the Uniform Commercial Code as enacted In the state whare the
daebtor's office Is focated.

{d) In the event of default, e¢liont agrees to cooperate in connection with FPC's faraclosure on its
socurity, including, but not limited to, permitiing FPC to review tha client's patient records and
natifying insurance companiss and patients to maks payments on aceounts receivable directly

to FPC

TERMINATION: Client, or FPC, may decide to tarminata this agreement foi any reasoh by providing a0
days written nofica to the othar. In the evant of such nofice, tha cllent shall repurchase the accounts

recelvabla previcusly sold to FPC on the following bas!s:

@ By paylng FPC a sum equal to the patlent balance owing on such zccounts receivable, plus any
unpald fees under paragraph 4, less the amount >f the contingency account and patient credit
balances; or

(b} By elacting that FPC continue to collact the accounts racelvabla for a period not to excsed threa

months for a wagkly fee as described In pdragraph 4. After termination, ali finance charges

collacted by FPC qn accounis receivable will be credited fo the amount owed FFG. At such ime
as the tptal patlem balance owing is equal to the balance in the contingency account plus
pat!ant ‘EreditBalarices, the remammg accounts receivable will be assignad to the clieat,

&} Upon ernimation, FPC muy shirgoe PHSTTEN airdll mentes dun 4 .J swing FREC meing tive Wells
Fargo Bank, NA publishisd prima rate, plus 2 parcant,

{d) Mot wiihstatding termination of this agreement, until FPC is paid in full for its purchased
accounts and for any other obligation to FPC under this agreement, the provisions of this
agreement shali remain in full force and effact, Including but not limited to the rights of FRC to

raquire the repurchase of accounts under paragraph 5 abova.

SECURITY INTEREST: To secure all of cllsnt’s obligations hereunder, client grants to FPC a sacurily
interest.in all inventory, existing and future accounts, accounts receivable, contract rlghts, chattal
papar, Intangibles, al] of debtor's rights as a sallar of goods under Article 2 of the UGC, all goods
roturmmad to or repossessed in connaction therewith, all equipment, together with alt accessaries,
subsfitutlons, additions, replacements, parls, accessions affixed or used in connection therewith,
whether now ownad or hergafter acquired or arising, and the proceeds and products thergef, and
wherevar located. Client hereby agrees to executa any financing statements and other docinnents

reasonably required to perfect FPG's security interest
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14,

15,

18.

ADJUSTMENT OF PATIEWTBISPUTES: if any pationt disputes any trans...tion involving an account
raceivabls sold by cllont to FPC and bafore FPC has requested yépurchase of sald account recaivable by
the client In the manner described In paragraph 5, cliént will attempt to resclve any such dispute diractly

with the patlent Cilent shall promptly notffy FPC of any such adjustmaents or disputes

POWER OF ATTORNEY: Cllent shalf execute assignmdnts with respect to all accounts receivable 60 a3
to vest in FPC full title to all accounts receivable. FPC-shall have the right to coilect from the patiant all
amounts due or to become dug on said a:;counlg‘t’acalvab{e unlesa and until tha accounts recelvable is
repurchased by cllerit In the manner provided 't paragraph 10 above Cllant hereby grants to FPC
client's pdwer of aﬂ’umaffor the purpose of endorsing ¢lfent’s name to any remittance recelved by FPC
In payment of any accounts receivahie held by FPC after purchase from client. FPC shall have the right
to pladgae the accounts recelvable at any bank or financlal Institutlon subject to tha rights of the cllent

pursuant to this agreement

GUARANTY: In the avent client is a corporation, then It is agreed all stockholders of said corporation,

by signing below, hareby agrees to be jointly and severally, personally and uriconditionaily, bound by the
terms of this agreement and guarantoe its parformance. In the avent client is a member of a partnership,
but signing In his or her individual capacity, then the partnarship, by signing below, agrees to be
unconditfonally baund by the terms of this agreement and hereby guaranteaes its performance. Each
guarantof s JoIfiY dnd severally lable for altorneovs' foes Incurroarby FRC i enforeing the guaraniy,
whathar or not a sult is filed, including any attorneys’ fees Incurred It aniy bankruptey proceeding

INDEMNIFICATION: CHlant heraby agrees fo Indemnify, defend and hold FPC harmless from any and all
liabilities, judgmants, obilgations, losses, claims, actions, damages, penalties, interest, cost or
expenses, Including attornays’ fees; arising out of any claims filed by any patient of client arising out of
or in connection with tha performanca of any services parfarmed by cllent representad by the accounts
receivabla purchased by FPC from the client'in accordance with the tarms of this Agreement

GENERAL PROVISIONS:

{a) Cllent will execute and deliver to FPC any Instruments or decuments and do ait things
necessary andior conveniont to carry inte effect the provisions of this agreement and faciiltate
the collection of accounts receivalde heraln assigned,

This agreement may not b altered ar amanded except in wiiting and signed by authorized

(b
reprasenfatives of both parties
Any provision of this agreement found te be Invalld shall not Invatidate the remainder thersof

{c)

{d} Walver by FPC of any default by client shall not constitute a waiver of any subsaquant dafault

{8} Notwlthstanding the above, the client shall not assign any of his or her rights or obligations
under this Agreemant without the prior writtan consent of FPC,

H Client Is responsible for ail collection agency fees incurred by FPC in attempﬁng to collect

damages or amounts dua from patient.
i) In the avent of any dispute arising out of this Agreemant betwean FPC and Cliant, including
arbitration or bankruptcy proceeding, FPC shall be entitied to recover from Client reasonable

attomeysfoes and costs; incliding any costs and fees Incurred In any-appeal.

IN WITNESS WHEREOF, the partfes have slgned this agreemant the day and year above written

RST PACIFIC CORPORATION

F
By: @»@.5 Z;::—s;_" CUENT:______Todd C, Pusateri, 0.D.S. _

Titte, SHIET Accouvrs naamap By:

.
L

(/’ Todd C. Pusaten, DD S

CLIENT: First Dental, P.C.
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ADDENDUM TO
First Pacific Corporation’s
SALES AND SERVICE AGREEMENT

This ADDENDUM ("Addendum™) is effoctive 4/14/2003, and amends and is made part of the SALES AND SERVICE
AGREEMENT dated 3/30/2001. (“Agreemeni”) by and between FIRST PACIFIC CORPORATION {‘Business
Assoclate™) and First Dentai ("Dental Practice™. :

Dental Practica and Business Asscciate mutually agree fo modify Agreement to incomporate the terms of this
Addendum into the Agreement, to comply with the requirements of the Health Insurance Portability and Accountahbility
Act of 1998 and it implemanting regulations (45 C F R Parts 160-64)

DEFINITIONS
“Individual” shall have the same meaning as the term “Individua® in45 CFR § 164 502 (g}
“Law” shall mean ail applicable Federal and State stalutes and al relevant regulations hereunder

“Privacy Rule” shall mean the Standards for Privacy of iIndividually identifiable Healih Information at 45
C FR. Part 160 and Part 164, Subparis A and E

“Protected Health Information™ shall have the same meaning as the tarm *Protacted Health Information” in 45
C.FR. § 164 501, limited to the information created or received by Business Associate from or on behaif of Health
Cara Practice

“Secretary” shall mean the Secretary of tha Department of Health and Human Services or his designee

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOGIATE

A Business Associate agrees not to use or disclose Protected Health Information other than as permitted or
required by this Agreement or by Law.

8 Business Associate agrees Yo use reasonable safeguards 1o prevent the use or disclosure of the Prolected
Health Information other than as provided for by this Agrsement

C Business Associate agrees fo report to Heallh Care Practice any use or disclosure of Protected Health
Information not provided for by this Agreement after Business Assoclate has actual knowledge of such use
or disclosura

D. Business Associate agrees to include in any written agreement with any agent, Including a subcontractor, to
whom it provides Protacted Health Information, a requirement that such agent agrees to restrictions and
conditions with such information that are at least as restrictive as those that appily through this Addendum to
Business Assotiate

E. Upon reasonable nolice, Business Associate agrees to make Protacted Heaith Information and books and
records relafing {o the use and disclosure of Protected Health Information available to the Secrefary at the



Heailth Care Praclica’s expense in a reasonable time and manner, for purposes of the Secretary determining
Heaith Care Practice’s compliance with tha Privacy Rule

Business Assoclate agrees fo comply with each appficable requirement of 45 Code of Federal Regulations
Part 162 regarding Standard Transactions

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE

A

Except as otherwise limited in this Addendum, Business Associate may use or disclose Protected Heailh
Information (i} as is reasonably necessary to perform functions, activiies, or sarvices for, or on behalf of
Health Care Practice as specified in the Agreement; (i) for the proper management and administration of the
Business Associate; (ili) as may otherwise be required by Law; and {iv) except as provided otherwisa In this
Addendum, as may be permitted by Law, provided that Business Associate obtains reasonable assurances
from any person fo whom the informalion is disclosad that {A} such information will remain confidential and
usad or further disclosed only as required by Law or for the purpose for which It was disclesed to the person,
and {B) that the person will notify the Business Assoclats of any instances of which it Is awara In which the
confidentlality of the infarmation has besn breached

Beginning April 14, 2003, or the date of this Addendum, whichever s fater, Business Assoclate shall refer to
Health Care Practice all requests by Individuals for information about or accounting of disclosures of
Profected Heaith information in accordance with 45 C F R. § 164.528

Beginning April 14, 2003, or the date of this Addendum, whichever is fater, Business Associate agrees to
dacument disclosures of Protected Health Information, other than for treatment, payment or healthcare
operations or disclosures that are incidental to another permissible disclosurs, to the extent requirad for
Dental Practice to respond to a reguest by an Individual for an accounting of disclosures of Prolected Heaith
Information in accordance with 45 CF.R  § 164.528. Such documentation shall includs (I} the disclosure
date; (i) the name and (if known) the address of the person or enlity to whom Business Assoclate made the
disclosure; (iif} a brief description of the Protscted Health Information disclosed; and (v} a brief statement of
the purpose of the disclosure

Beginning April 14, 2003, or the date of the Addendum, whichever is fater, Business Associate shall provide
Health Care Practice information collected in accordance with section C above to the extent required fo
permit Health Care Practice to respond fo a request by an Individual for an accounting of disclosures of
Protactad Health Information In Accordance with 45 CFR § 164.528 The partles agree to work together in
goad faith to resoive any disagreement over the requirements of 45 CF R. § 164 528 -

Business Associate may use Protected Health information 1o report viclations of law to appropriate Federal
and State authoritfes, consistent with 42 C F.R § 164 502 (j{1)

OBLIGATIONS OF HEALTH CARE PRACTICE

A,

Health Care Practice agrees not to use or disclosa Protected Haalth Information other than as permitted or
required by this Addendum or applicable Law

Heailth Care Praclice agrees to use reasonable safeguards to pravent use or disclosure of Protected Heaith
Information other than as provided by this Addendum

Health Care Practice shali notify Business Associate of any changes in Health Care Practice's notice of
privacy practices that may affect Business Associate’s use or disclosure of Protecied Health information.
Business Associate shall have a reasonable period of time to act on such notices

Haalth Care Practlce shall provide Business Assaciate with any changss in, or revocation of, parmission by
an Individual to use or disclesa Protectad Heaith Information, If such changes affect Business Associate’s
permitted or required uses and disclosure thersof Business Associate shafl have a reasonable perfod of
time to act on such notica



E.

Health Care Practice shall notify Business Associate of any restriction on the use or disclosura of Prolected
Health Information prior to acceptance of such testricion by Dental Practice in accordance with 45 C.F R.
§164 522 so that Business Associale can determine whether it is infeasibie to comply with such restriction
Once agreed to, Business Associate shall have a reasonable period of time to act on such notice

Health Care Practice represents and warrants {o Business Associate that Heaith Care Practice will not
disclose any Protectsd Health Informafion to Business Associate unless Health Care Practice has oblained
any consents and authorizations that may bs required by Law or otharwise necessary for such disclosure.

Health Care Practice shall have access to Business Associale's information pursuant to the terms and
conditions of the Agreement and this Addendum Tha informaticn shall remain confidential and proprietary
information. The information shall not be disclosed te any third person, business or corparation, Including
any persen who serves as Health Care Practice’s agent, excapt as otherwise agreed to in writing by
Business Assoclate Nothing in this Addendum shall be construed as granting Health Care Praclice any
rights by license or any other intellectual proparty rights to the information

PERMISSIBLE REQUESTS BY DENTAL PRACTICE

Health Care Practica warrants that it shall not request Business Associate to use or disclose Protected Health
Information in any manner that would not be permissible under applicable L.aw if done hy Health Care Practice.

RATIFICATION OF SALES AND SERVICE AGREEMENT

Except as modified by this Addendum, the Agreement Is hereby ratified, confirmed and declared to be in full force
and aifact.

IN WITNESS WHEREQF, Business Associate and Dentai Practice havs caused this Addendum to be executed in
thelr respective names the day and year first herein above writien

BUSINESS ASSOCIATE; DENTAL PRACTICE:
First Pacific First Cental -
) 9,
by: £ W — by: _ =
Name; Diane Roaves its: ;DA Mu/ﬁm,\.jl‘
its: EVP ica Date: {7[""/ {03
Date; April 8, 2003
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FPC IntroducHon and Computar

Practice Overview Explanation
hgd  THswpmtis a manthiodate (MTD) and year-to-daie (YTD) averview of the practice Acvvie Py

informiation for monitaring & practice. 4 t’z_f::‘;;.; ¢
Production: MYD and YTD totals for each asgociaté and for tha botal practica,

Days Worked: The mumber of days worked, MTD and YTD, for such agsociate, Th
completed if the appeintment scheduler v aiifized.

+ Production Per Hoize Mowrly production. MTD and YTD, for ench agsoclate and th
cohmmsamunlymp!emdﬁmuppmﬂmemm“!u'mummd

A/R Collection: Accounts receivabl collactions, MTD and YTD, categorized by FPC patlent paymenty, FPC
OuTOR paymundaﬁhpaymm

Reamsigoment MTD and YTD dallar amounis reassigned.

Nuzaber of New Patients: The MTD and YTD nunber of new patients that have been seun or have future
schaduled appaintuiants,

Nuber of Patlests Refened by Refeval Sioace: The umber of pew pakients, MTD and YID, refersed by
tl-r.- calegeivies of patient; doctor und nﬂtt

Number of Active Pativnds: The number of patienis seen within the last wo years,

Nuiber of Patients with Recall: This atunber will alwiys be different than the Numisr of Adtive Patiunly
because this finmber represecis all e patiants Natad in the contputer, The patientis will be categorizad by:

@%ﬁj - Guinient: Bludes Lhose patients whohlﬁnfntmmﬂdam
past yacall date,

- Owentue: Inchidos the pationts who hive a
- Witheut: Includes thase patiorus who have never had a racall appodntment.

Number of Patisnts with Diagnosed Treatinent: The rusmber of patients who have diagnosed treatmant
and are categosized as:
Scheduled: Those patients who have schediled appaintments for completion of their dispnoved

L

]

"

treatmanit, Recall appointmenty are induded fn thig ssamber:;
= Unechediuled: Those patients who bave st schedulad an appointnent to complete their diagnosed
teaatment
é@ {37727 AN VTR hiaid
Professional Practice Solutiots Since 1961 PUSRRP0480
DNILDRN Odd ZSZeSIEERS  BUITY  SURZ/EL/Ze
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Dental Records

Acknowledgments

This publication was developed by the Council on Dental Practice and the Division of Legal Affairs

The Mission of the Council on Dental Practice is to recommend policies and provide resources to empower our
members to continue development of the dental practice, and to enhance their personal and professional lives for

the betterment of the dental team and the patients they serve

Disclaimer
This ADA publication is deslgned especially for dentists and the dental team to provida helpiul information about

the dental record. This publication is not intanded or offered as legal or other professional advice Laws vary from
state to state and thus, readers should consult with their personal legal counse! and malpractice insurer to access

the applicable laws in their state Dentaf Records is based in part on questions frequently asked by our members

It is our hope that dentists and their team members will find this publication, helpful but in na way a substitute for

actual legal advice given by an attorney in yaur state

© 2007 American Dental Association PUSRRPOO2014



Cofor Coding
Many dental offices use a color-coded filing system for patfent record files  Color-coded Jabel_s—usual_iy the first

two letters of the patient's [ast name and active date of ireatment—are placed on the patient's file  This can help
make record retrieval fast and eagy

Active and [nactive
Most offices have two ¢ategories of patient records files: 1) Active and 2) inactive

Active files hold the records of patients currently havirig thelr dental care providad by the practice. Inactive '
patients are considered fo be those who have not retumed for 24 months  Keep files of active patiants on-site

These récords should be convenisntly lacated in the office

Inactive filas hold the records of patisnts who have been treated in the office in the past but are not currently under
carg in the office These files ars generally located in the office, but in a rémote ares

As defined by policy of the Americal
any mawmuai_ in e:mer of the mitc}wmg two caiagoae.
' 153

‘Tonihs, BUt not within the past tweive (12)
_ar;i of record and hag niot rece:ved any deantat

dental servicels) prcv:deca by the denfist in the past twanty Tour {2
months. An inactive patieni‘ is any individual who has become
sem::@s(s) by the dentists ir the pa':t tweniy four (?4)-m3m g

The aba\:e Gefsmtzon is typtca%}y used in practtce appraisans _and.may not be t
usedt in g dental ofice in resords maintenance -

am _déﬁn_i_tib_'_é of an _arszi\;%é"paiiéﬁ’;

A system should be established in your office to identify a change from active to inactive status on a timely basis
All records, active and inactive, should be maintained carefUily to be certain that they are not destroyed or Jost

Content of the Dental! Record

The information in the dental record should primarily be clinical in nature The record includes & patient's
registration form with alf the basic personal information

The dental team shiould be very meticulous and thorough in the dental office recordkeaping tasks  All information
in the dental record should be clearly written, and the person responsible for entering new information should sign
and date the enfry  The information should not be ambiguous or contain many abbreviations In practtces with

more than one dental praciitioner, the identity of the practitioner rendering the tréatment should be clearly noted in

the record

All entries int the patient record should be dated, initfaled and handwritten in ink and/or computer prinfed. While o
specific color of ink is required, any copy of the récord should be easy to read Hardwriiten entrigs should be
lagible If a mistake is made, do not correct it with "white-out™ A single line should be drawn through the mccrrest

info, the new carrected info added, and again, the entry should be sighed and dated
The follawing are examples of what is typically included in the dental record;

database information, such as name, birth dafe, address, and contact information
place of employment and telephong numbers (home, work, mobile)
medical and dental histaries, notes and updates

progress and tréatment hotes
conversations about the nature of any proposed treatment, the potentlal benefits and risks associated with

that freatment; any altérnatives to the freatinent proposed, and the potential risks and banefits of
alfernative treatment, including no freatment,

diagnostic records, including charts and study models
medication prescriptions, inéluding types, dose, amount, directions for use and number of refitls

radiographs
freatmeént plah notes
patient complaints and resalutions

. 5 » B a8
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First Dental
Naperville - Orland Park - Schaumburg

Client recognizes that any confidential information provided to them by First Dental or its representatives
regarding professiomal practices could, if disclosed, cause damage to the individual(s) disclosing the
information and to First Dental Therefore, client agrees that they will not divulge, communicate, or
otherwise disclose any confidential material proved by First Dental, its representatives, or ¢lents of First
Dental to anyone, including employess, customers, clients, or prospective clients, with the exception of
their bonafide counsel Client finther agrees that their bonafide council will maintain tha confidentiality of
the material as well All confidential material given to ¢lient for accountant and counsel review must be

retarned within two weeks if offer on seid practice s not pls;ced
Confidential information shall include, but is not limited to, the following:

1 A professional’s intent to buy, seli, o1 associats

Any financial data provided Client by First Dental, ity repiesentatives, o1 clients, which may inciude
such items a8 value of practice under consideration, income statements or balance sheets, Internal
Revenue Service refurns, and any other personal financial data

3 Any personal information provided client by First Dental, ity representatives, or clients, which may
inchade such items as data regarding lawsuits, pending Iawsuits, malpractics actions, or other items
personally pertaining to the principals in these transactions

2

Patient o client lists made known to me during negetiations

S

HE PARTIES HERE TO HAVE HEREUNTO SEI THEIR HANDS AND

4 sT/ABOVE WRITTEN
IR O

(/.

‘c "\ . Dati% L&) ‘f —

r

a8

hag

First Dental Representative

PUSRRP001738
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PHOME NO. : 3127821396 May. B4 2084 12118AM Pi

FROM 3 DR MARY A TUJETSCH

DR. MARY A. TUJETSCH

COSMFTIC AND GENERAT DENTISIRY

55 € WASHINGTON, SUITC 2121
CHICAGD WL 60602
{312)782.1396
(312) 236-2543

May 1. 2004 =773 |-800- 514 - 241 L

Dr. Todd Pusakeri E

First Dental ?Rh‘(;‘; T?-AMSﬁ 888 .786‘ ) [08'3 [
o

7714 139th Street
Crland Park, IL .
N Vg

b,u‘ orm EoylZi.

I trust that all is well with you. Thank you for «oordinating with :

your father in order to allow my father to view First Deamtal, I
have spant a considerable amount of bime with my financial advigors
and dental expert. At this point in time, I am prepared bo make an

offar to purchase your dental practice.

Pear Todd:

My experts have evaluated First Deabal and I have been informed that
tha practice has leveled aff, with no indication of future growth.
This indicates the potential foy financial problems ahead. Daspite
thig Fact, % valleve that the practice could be turned around through
hard work. If T am going to invest ny time and talent in this venture.
it ig idpoptant that I look at thips projact in terms of a long term
projection. My experits have evaluated the practice o be worth an esti-
mated $144,500.00. ¥ am prepared %o offer you $£150,000.00. I Believe

this offer to be fair and mutually beneficial.

I am conmarned about & number of iagsues In the practica. Thay are the L
configuration ¢f the speratories, lack of zinks in the operateries., |
carpet in the operatories, percantage of wasted rental space in the
Sffica floor plan, lack of personal office, lack of prosthetic services
being renderad, and inability for growth 'in existing floor plan.

I# I am to purchase the office and proceed with my long term goal, I
wouid 1ike to rent B0% or 1200 feet of the new offipe addition. Thisg
wonld allow for a more efficient flcor plan and offlce design. It is
vary ¢onfusing and inefficiont with the chiropractors ccoupying the
pe¥imatar of the office area. In addition, the chiropractors ccotlipy
the prime wpace in the office, despite the fact that they are paying
ldentical rxent.' By renting the apace in the new addition currently
under construction, I could forases myself as a long term tenant in :
your building. Given the eurrent situation, I would have to seriously :
consider relocating the dental offipe afkter a fow years. I z2m a loyal . !
person and I would prefer to be honest with you from the beginning and :
try to establish a long lasting busminess relatlionship.’ Ofviousiy, I ;

wouid prefer giving the rent to you.

My long term goal is to grow the practice and axpand, sventually add-
ing specialists to the practice. The current sat up would nob atlgw '
for a good flow of traffic a2z wa would Le ve:?'¢cngeste§ in this space.

PUSRRP001734
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FRE@M ¢ DR FARY A TUJETSCH PHONE NO. @ 31278213556 May Q4 2804 12::8AM P2

DR. MARY A, TUJETSCH

CAOSMETIC ANLY GENERAL DENTISTRY

55 § WASHINGTON, SUITL 2121
CHICAGE, L 60802
{312) 782-1396
(312) 236.2543

1f you are interested in procesding further, we can negotiate payment
tormg and interest. I am requesting 2 timely response as I need Lo
finalize ny derision. Pleass contact me at {219}924-8018: I 100k
forward 40 hearing from you socon. 1T appreciate all of ypu:r sfforts
and expertiase. Thank you for your time and coopazation.

Yourg tru

g . P ey,

br. Mdry d. Tujetsch

PUSRRPD01735
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g5/11/2884 17111 12199343035

OFFICE DEFOT HIGHLAN PAGE 81

DR. MARY A, TUJETSCH
COSMETIC AND GENERAL DENTISTRY

35 E. WASHINGTON, SUITE 2121
CHICAGO, L 60802
(312)732-1396
{312) 236-2543

May 10, 2004 [{?S l@ﬁ? 70 DN
| 70 Sokow

Dr. Todd Pusateri
First Dental .
7714 159th Street <::1 9r %‘-&""

Oorland Parkx, IL
©
LT

I receivad your fax on Satur-

Dear Todd:

I hope your weekend was enjoyable. ‘
day and I was able to fax it on to my advisorsz the gama day. I
thought I would send my nev offer to you ag soon as pogsible. In
this vay, we could still balk on Wednegday, asg agreed upon, and be
cne step cloger to an agreement,

I have had experienca with many dental brokers over the past fifteen
years as I have purchased four dental practices to date. I am well

avare that for each different broker there will be a different criteria

our broker

formuala, or method of evalnating a practice. Obviously,
nterast at

has your bsst interest it hand and my broker has my best
hand. The truth probably exists somevhere in the middle.

In the interest of moving the process alony, I am willing £o meot you
mofe than half way. I would 1€ke to offer you $165,000.80 with
$50,000.00 of it being cash upfront. The remaxining balance would ba
paid at the current interest rate of 5%. It is my intention to paf
the practice off sconer rather than later as I 46 not like paying in-
tereat payments. This deal allows yon to make a consliderabla amount
of additional cash in terms of rent and interest payments.

I belisve this offar to be falr., I hope that we can ayrse and move
forward wit rocegs. Please contact me at (219)824-8018 at your
earliiast convenience. I néed to coma #o & final decision this week.
Have a great weak. I know you have "a lot of irons in the fire.”
Talk to you soon. Thank you for your time and consideration, :

Yours truly,

'"“ﬂ” g o
Dr. a

A. Tujetsch

PUSRRPQ01737
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ASSET PURCHASE AGREEMENT
between

MARY A. TUYETSCH, DDS
“PURCHASER”

and

FIRST DENTAL, PC

“SELLER"
Dated June 7, zoojg 3




DATED:  June], 2004

BETWEEN: Mary A. Tujetsch, DDS, “Purchaser™
53 Bast Washington Stmet, Suite 2121
Chicago, IL 60602

First Dental, PC, an illinois professional corporation, “Seller”
8 West Gartuer, Suite 124
Naperville, IL 60540

Seller i5 the owner of the dental practice located at 7714 159" Street, Orland Park, 1L 60462
(hereinafier, the Dental Practice). Scller desires to sell, and Purchaser desires to purchase, substantially
all of the assets associated with the Dental Prachce on thc terms and conditions set forth In this

Agrecment, but none of its liabilities unfess and none-of its shares of stock. Seller
has represented that the Dental Practice "M ents, who have been freated within the

previous swvelve-months, h»""‘t“i b""‘" Partng a {m&,‘,ﬂs to Tweat Prcigne Cat{f’omm

In consideration of the mutual promises and covenants contained in fhis Agreement, the parties
agree as follows:

ARTICLE]
Pnxchase and Sale of Assets

101 Purchase and Sale Subject 1o all the terms and conditions of this Agresment and for
the consideration heredn stated, on the Closing Pate, as that term is defined in Section 1.06, Seller agrees
to sell, convey, assign, transfer and deliver to Purchaser, free and clear of all encumbrances, and
Purchaser agmﬁm purcbase and accept from Seller, 4ll of the assets, properties and rights of Sellex {othet
than the assets Specified in Section 1 02, tangible and intangibls, wherever located, that are used or
usefitf to miaintain and operate the Dental Practice, which assets (the Assets) shall include without

limitation:
. 1031 Al patient lists, equipment , files and patient records, and alf other operating
data and records relating to the Dental Practite, including without limitation financial, accounting and

credit recons, correspondence, budgets, engingering and fcility records and other similay documénts and
records. Inactive records are to be returned to Sellet two years after closing.

' 1.01-2 All other tems. of tangilile personal property of Seller used i connection with or
associsted with the Dental Practice, including fitraiture, fixiutes, cquipment, supplies, inveritory and spare
and replacement ftems therefor, and all such items acquired by Seller after the date hereof and on or
before the Closing Date, other than to the extent such jtems are disposed ofby Seller prierto the Closing
Date ins the ordinary canse of practica. Sellet represénts that all equipment is working and in good order.
Seller assexts that alt equipment is in compliance with municipal, county, state, and federal Jaws, Seller
assumes risk of loss of tangible assgis firforto, but rot subsequent o) closing

1.01-3 ANrights, benefits and interests of the Dental Practice-under the eontracts and
agrezments specifically assumed by Purchaser Tor provision of dentistry services including withmit




limitation contracts with third payers, denfists or other professionals, and under any coniracts, agreements,
commitments, tnderstandings, purchase orders, documents or instrumeats entered into between the dats
hereof and the Closing Date and expressly assumed by Purchaser in writihg on the Closing Date, other
than 10 the extent such items have terminated, expired or been disposed of by Seller prior to the Closing
Date without breach of this Agreement (collestively, the Contracts);

1014 Al assigaable rights to all telephone lines and numbers used in the condnet of
the Dentad Practice; and

© 1.01-5 For one year subsequent 1o closing, Purchaser may use the name “First Dental

of Orland Park,” but aaly foi the purpose of marketing the Dental Practice within a 20-mile radius of it
Purchaser shall not use any other name which includes the words “First Dental”. No Iatey than cighteen
months subsaquent to closing, Purchaser shall cease and desist using the name “First Dental of Orland

Park™

1016 The asscts include the following equipment: cight waiting room chairs, Canon
copler, Telecheck-credit card terminal, calculator, staples, tape dispenser, file cabinet undercopier, patient
chart cabinet, corner desk in business front area, two office chairs, three business 4-line phones, ene
business 2 }iné phones, netwdrk hub, twe waste cans, shredder, vacubm, microwave, card table and two
chairs, thres folding chairs in operatorics, TV/VCR in operatory #4. The assets do not inclide the
following equipment: any property of Tnnovative Chiropractic, fax machine, end table in waiting room,
decorafive pictures, reffigerator, large garbage can in famace room, sterco, any property of Seller-
Landlord, ladder, broom, mop, light bulb changing stick.

102 Excluded Assefs. The Asscts shall not inchude the following:

1.02-1 Adl cash sssets of thie Dental Practice, notes and accounts receivable,
agtomobiles, read estate, and personal items of Seller. Re-do’s of work originally performed before
closing and completed subsequent to clésing may be charged and collected by Purchaser, and do not
constitute agcotnts recejvablel Completion of work subsequent to closing which was originaily begun
prior to cldsing may be charged and collected by Purchaser, and do not constitute accounts receivable.

1022 No libilities of Scller whaisoever, whether in tort or contract or otherwise,
are being transferred to or acquired by Purchaser herennder, unless specifically assnmed-and scheduled
- héremder. Buyer does not assime and will siot be responsibie for any known, unlmowa, o1 contingent

liabilities of Seller incurred by any means m.cludfng but not limited to, professional malpractice or
pecsonal injury of any nature, including lisbilities relited to Seller’s employees prior to closing Seller
is responsible for all payroll, tax liability, sales tax lability, if auy, prior ta closidg.

1023 The assets do not include the following: any property of Innovative Chiropractic,
file cabinet next to copier machiine, shelves containing vitamins, cabinet under fax machine, cabinetry in
operatory, cabmety in sterilization area, cabmetry at fiont desk, carpets, hght fixtures, counteﬁops,
window treatinents, eeiling speakers, TV and computer monitor mounts, bathroom fixturés, and magazine
rack. The assets do riot Inclade any property of First Pacific Corpozahon. mcludmg its computers,
imonitors, keyboards, battéry backup, computer spealcers, laser printer, color printer, compuier software,

and computer connections.
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1024  Plants, trees, decorations, and pictures may be changed by Purchaser in
cooperation with Innovative Chiropractic er other current tenant.

1.03  Purchase Price The purchase price for the Assets (the Purchase Price) shal}

be the following;

£.03-1 One Hundred Sixty Five Thousand and 00/100bs ($165,000 00) Dollars is the
full purchase prite. The sam of Five Thousand (§5,000.08) Dollars has been deposxted, and represents
Purchaser’s carnest money degosit (“Earnest Moriey”). The full purchase price minus the Esmest Money
shall be paid by Purchaser to Seller at closing, by certified or official check. :

L04 Instraments of Conveyance and Transfer. The sale of the Assets, and the conveyance,
assignment, transfet and delivery of all of the Assets shall be affécted by Seller's execution and delivery
to Purchaser, on the Closing Date, of a bill of sale in substantially the form of the Assignment and Bilt
of Sale attached hereto as Exhibit A. At time of closing, personal property, bio-hazardous pmpmy and

inactive patient files are to be moved at Seller’s expense

105 Purther Assarances, Sellez agrees that, at any time and from tine to time on and after
the Closing Date, threy will, vpon the raqumt of Purchaser and without firrther consideration, toke all stéps

reasonably necessary to place Purchaser in possessipn and operating control of the Assets and will do,
executs, acknowledge and deliver, or will canse to be done, executed, acknowledged and delivered, all

further acts, deeds, assignments, conveyances, transfers, or assurances as reasonably required to sell,
assipn, convey, transfer, grant, assure and confirm to Purchaser, or to aid and assist in the collection of
or redusing to possession by Purchaser of; all of the Assets, or to vest in Purchaser good; valid and
marketable title o the Assets ’

106 <Closing The consummation of the fransactions contemplated by this Agreement (the
Closing) shall take place on July I, 2004, or at another datr, time and place agreéd upon in writing by the
parties {the Closing Date), but Purchaser shall take possession of the Dental Practice on June 30, 2004.

1.07  Allocation of Purchase Price. fhe Purchase Price shall be allocated among the Asscts
as follows, and Purchaser and Seller shall be bound by that alloeation in reporting the ransactionse
contemplated by this Agreement to any governmentil apthority (includmg without limxtxtlou the Internal

Revenue Service):
Twenty-Five Thousand (325,600 00) Dollars for dental equipment;

(@)

b Four Thousand ($4,000 00) Dollars for hand instruments and dental supplies;
{c) Five Iiousand ($5,000.00) Dollars for firniture and office equipment;

@ One Hundred Thirty One ($131,000,00) Dollars for geodwill;

ARTICLE i1
Representations and Warranties of Purchiaser

Purshaser, represents and Warrants to Seller as follows;




201 Authorization, This Agreement has been duly execinted and delivered by Purchaser and
is binding upon and enfbreeable against her in accordance with its terms;
2.2  Compliance. The execution, delivery and performance of this Agreement by Purchaser,

the compliance by Purchaser with the provisions of this Agreement and the consummation of the
transactions desciibed in this Agreement will not conflict with or result in the breach of any ofthe terms

or provisions of or constitute a defanlt under:

2.02-1 any note, indenture, martgage, deed of trust, loan agreement, lease or other
agreemént or instrument to which Purchaser is a party or by which Purchaser is bound; or
. 2.022 any statule or any erder, rule, regulation or decision of any court or regulatory
authority of gavernmental body applicable to Purchaser
243 Consents. Except for the consent of Purchaser’s principal bank, no consent, approval,

anthorization, order, designation or declaration of any court or regubatory authority or governmental body,
federal or other, or third person is required to be obtained by Porchaser for tbc consummation of the

trensactions described in this Agreement
2.04 Aceuracy of Representations & Warranties. None pfithe mprwcntanons or warranties

of Purchaser contains or will contain any untris statement of any material fact or omits or misstates a
material fact necessary fo make the statements contained in this A greement not misleading,

ARIICLE YiX )
Representations and Warranties of Sellet

3.01. Corporate Existence; Authority. Seller Is a corporation duly organized, validly existing
and in good standing under the Jaws of the State of lllines, and has all necessdry corporate powes and
anthority to own; Jenase and-eperate the property and assets and to carry on the business as ngw conducted
and as propesed fo be conducted. Seller owns ail of the assets of the Dental Practice. Seller has full
power and authority to enter into this Agreemcnt and to cary out ity terms. This Agreement hag been
duly and validly executed and delivered by Scllec and is binding upon and enforceabls agninst Seller in

accordance with its terms
302 No Adverse Consequences Neithep the execution and delivery of this Agrcement by
Seller northe consurumation of the ransactions contemplated by this Agreement will

3.02-1 zesult in the creation or inrposition of any lien, charge or encumbranee on the
Seller”s asscts or property,

3.02-2 violate or conflict with any provision of Sefler’s articles of incorporation or
bylaws,
3.02-3 violate any lawy, judgment, prder, injunction, decree, rule, regulation or ruling
of any govemmental antherity applicable te Seller, or

3.02-4 either alone or with the giving ofnotice or the passage of time o both; conflict
with, constifute grounds fot termination of aceeleration of; result in the bréach of the terms, conditions




or provisions of, result in the loss of any benefit to Scller under or ceistitute a defmit mder any
agreement, instrument, license or permit to which Seller is a party or is bound.

3.03 Brokers and Finders. Purchaser acknowledges aid understands that no brokers or
finders bave been used in this tansaction or are otherwise entitled to any fee

3.04 Litigation. There isno claim, litigation, proceeding or investigation of any kind pending
or threatened by or against the Deatal Pragtice, and, to the best knowledge of Seller, there is no basis for
any sneh claim, litigation; proceeding or investigation.

305 Compliance with Laws. Seller hag at all relevant times conducted the Dental Practice

in compliance with tlieir respective articles of incorporation and bylows and all applicable laws and
regulations. The Blental Practice is not subjest to any ontstanding order, writ, injinction or decree, and
have not been charged with, or threatened with a charge of, a violation of any provision of fedesal, state

or local Taw or regnlation
306 TFwmployment Maiters

3.06-1 Employment Agreemenfs Fach of the employees of the Dental Practice is an
at-will employes. There are no written employment, commission or sempensabon agreements of any Iind

between Seller and any of its employees at the Dental Practice.

3.07 Permits and Licenses. Scller and the sharcholders of Seller hold aud af all times have held,
ail ficenses, permits, franchises, easements and authorizations (collectively, Permits) necessary for the
lawfil conduct of the Déntal Practice pursuant to all applicable statutes, laws, ordinances, rules and
regulations of all governmental bodies, agencies and other anthorities having jurisdiction over it or any
past of its operations, and there are no claims of violation by any such party of any Permit

3.08 Cousenty and Approvals. No cansent, approval or anthorization of any court, regulatory
authority, governmental body, or any other entity or person not a party to this Agreement is required for
the consummation of the fransactions described in this Agreement by Selles. Seller has obtained, or shiall
havie obtained prior to the Clesing, all consents, avthorizations or approvals of any third parties required
in counectlon with the execution, deliveiy or pc:fom:ancc of this Agreement by Seller or the
constmmation of the transaction contemplatéd by this Agreement Seiler has made all registrations or
filings with any gevernmental avthority required for the exeention or defivery of this Agreement or the

consnmmation of the transaction contemplated hereby.

309 Records. The books of account of Sciler and the Professional Cerporation is compiete
and accuxate in all material respects, and there have been no transactions involving the business of Seller
and the Professional Corporation which propwly shonld have beén set forth therein and whith have not
béen ascurately so set forth. Complete and acoirate copies of mch books have becn made available to
Purchaser.

310 Reliance. Selfer recognizes and agrees that, notwithstanding any investigation by
Purchaser, Purchases is relying upon the representations and warranties made by Seller jn this Agreement.

311 Accuracy of Reprasenmﬂons and Warranties, None of the representstions or
warranties of Seller coptaing or will contain any untrue statément of any material fact or omits or




misstates a material fact necessary to make the siatements containgd in this Agreement not misleading
Seller does not know of any fact that has resuled or that, in the reasonable judpment of Seller will result,
in any material adverse change in Seller’s business, results of operation, financial condition of prospects

that has aot been set forth in this Apgreement

ARTICLE IV
Covenanis

4.01  Access to Properties, Books and Records. Prior to the Closing Date, Seller shall, at
Purchaser’s request, afford oi cause to be afforded to the agents, ‘attorneys, aceountants and other

authorfzed representtives of Purchaser reasonable access during normal business hotrs to afl employess,
properties, books and records of the Dental Practice and shall permit such persons, at Porchaser’s
expense, to make copies of such books and records. Purchaser shall treat, and shall cause all of their
. agents, attorneys, accountants and other authotized representatives 1o treat, all informatian obiained
pursuant to this Section 4 01 ag confidential No frivestigation by Purchaser or any of her aiithorized
represeatafives pursuant to fliis Section 4.01 shall affect any representation, warranty or olosing condition
of any party hereto or Purchaser”s rights to indenmification
402 Nepative Covenants. Except as otherwise permitted by fhis Agreement o7 with the prior
written consent of Purchaser, prior to the Closing Date, Seller shall not, in connection with the Dental
Practice:
4021 Mortgege, pledge, otheswise epcumber or subject to lien any of its assets or
properties, tangible or intangible, or commit itself to do any of the foregoing;

4.02-2 Except in the ordinary sud nsnal course of its business and in each case for fair
consideration, dispose of, or agree to dispose of, any of its assefs or lease or license o others, or agree
so o lease or Hoense, any of s assets;

] 4.02-3 Acquire ary assels which would be material to the Dental Practice other than
~ assets acquired in the ordinary and usual eourse of biisiness and consistent with past practices;

4.02-4 Enter fnto any transaction oz coniract or make any commitment to do the same;

4025 Increase the wages, salarics, compensation, pension or other benefits payable,
o1 to becdme payable by i, to ady f its employees or agents, including without Yimitation apy bonus
payments or severance or termination pay, other than increases in wages and salarles required by
employment arrangements existing on the date hereof or otherwise in the ordinary and usual cemr'se of
its business; '

4.026 Agree or commit to do any of the foregoing.

403 Affirmative Covenanis. Fxcept as otherwise permitted by this Agreement or with the
priorwritten consent of Purchaser, prior to the Closing Date, Seller shall:

4031 Operate the Dental Practice, including collecting receivables and paying
payables, as presently operated and only in the ordinary course and consistent with past practices;




4.03-2 Advise Purchaser in writing of any litigation or administrative proceeding that
challenges or othierwise materially affects the transactions contetoplaied hereby;

4.033 Use its best efforts to mainiain all of the Tangibie Personal Property in good
operating condition, reasonable wear and tear excepted, consistent with past practices, and take all steps
reasonably necessary to maintaid their intangible assats; ‘

4.03-4 Not.cancel or change any policy of insnrance {including sclf-insuratice} o
fidelity bond or any poliey or bond providing substautially the same coverage;

4.03-5 Mainiain, consistent with past practices, all inventories, spare parts, office
supplies and other expendable items;

4.03-6 Use its best efforis 1o refain all emplogees;
| 4.03-7 Maintain its books and records in accordance with past practices;

. 4038 Pay and discharge all taxes, assessments, governmental cliarges #nd levies
imposed upén i, its income or profits of upon any property belonging to it, ini all cases prer to the date
on which penalties attach thereto; and

4.03-9 Comply with all Iaws, rules and regulations applicable to the Dental Practice

404 Employees. Sellex shall be respopsible for and shall pay and discharge all obligations
to such employees arising out of or in connection with their employment prioy to Closing.

405 Indemmification by Seler
Seller indemmnifies and agrees to defend, indemnify, and hold Purchases harmless from, against,
and in respect of the following:

()  amyandall debts; liens, liabilities, oz obligations of Seller, direct or indirect,
fixed, contingent, or otherwise existing hefore the Closing Date, including, but not Iimited to, any
liabilttles arising out of any act, transaction, cirqumstance, state of facts, actions or inactibns of
employees, or violation of Taw that occnrred or exdsted before the Closing Date, whisther or nof then
known, due, or payable, and imespective of whether the existence thereof is disclesed to Purchaser
in 1his Agreerient or any schedule hereto;

()  any and all loss, liability, deficiency, or suffered or incurred by
Purchaser a5 a result of any default by Scﬂcz'cxn;ﬁngpnthc Closing Date, or any event of defim}t
occurring prior to the Clasing Date that with tlie passage of time wonld constitute a defmlt, uader
any miterial contract or other agreement assimeéd by Purchases under this Agreement;

(¢) . 2oy and all loss, liability, deficiency, ox damage suffered or incurred by

Purchaser by reason of any wntrue representation, breach of warranty, ox non-fulfillment of any

covenant or agreement by Seller contained in this Agreement or in any cextificate, document, or
instrument delivered to Parchaser hefennder or in contiection herewith;

) {d)  any olaim for a finder”s fee or brokerage or other commission by ariy person

or eafity for services alleged t6 have been rendered at the instance of Seller with respect to this




Agreemesnt or any of the transactions contemplated hereby; and

i (&) any and aIl actions, suils, proceedings, claims, demands, assessments,
judgments, costs, and expenses, including, without limitation, Jegal fees and expérises; incident ta
any of the foregoing or incurred ia purchaser’s successfil enforcement of this indemmnity.

® any violations of municipal, state, or federal law conimitted priorto closing

406 Indenmification by Porchaser
Purchaser hereby agrees to indemnnify and hold Seller iarmless from, against, and in respect of:

(2)  any and i1 debts, liabilities, or obligations of Purchaser, direct or indirect,
fixed, contingent, o1 otherwise accruing after the Closing Dats; '

. (&)  any and all loss, liability, deficiency, or damage suffered or incarred by Seller
resulting from amy untrue representation, breach of warranty, or non-fulfillment of any covenant or
agreement by Parchaser contained in this Apreement or in any cettificate, document, or instroment
delivered to Seller pursuant hereto or iri connection herewith;

(¢} 2oy and all actions, suits, proceedings, claims, demands, assessments,
judgments, costs, and expenses, including, without limitation, legal fees and expenses, incident to
any of the foregoing or incmred in Seller’s suceessful enforcement of this indemnity, except those
resulting from Sellex’s duties and obligations as landlord of Purchaser's leased premises

4.07. Third-Party Claims

(2) In ordex for Purchiaser or Seller, as the case may be, fo be entitled to any
indemnification provided for herexmder, Ta respect of,, arising out of, or invalving a claim made by
any person, fimm, governmental authonty, or corporation other than the Purchaser or Seller, or their
respective successors, assigns, or affiliates, against the indemnified party, the indemnified party naust
notify the indemmifying party in writing of such third-party claim promptly after mcﬂipt'zythe
iridemnificd uf written notice of the third-parfy claim, aud the indemnified party'shall deliver

party
to the indemnifying party, withiri 20 days after receipt by the indemmified party, copies.of all notices

refating to the third-party claim,
(b)  If = third party claim as set forth in subsection (a) hereof is made against an
indemnified patty, the indmniﬁr%ggty will be entitled to participate in the defense thereof and,
if it so chooses, to assame the d thereof with counsel selected Sy the indémnifying party,
provided such couwnse] is not reasonably objecied to by the indemnified parly. Should the
indemmnifying party clect to assume the defense of such a third-party claim; the indepinifying party
will not be lidble to the indemnified pasty for any legal expenses subsequently incucred by the
indemmified party in cotinection with the defense thergof. If the indemnifying party elects to assume
the defsnse of such a third-party claim, the indemnified party will cooperate fully with the
inderunifying party in connection with such defense.
no event Wil the indemnified party admit any Bability with respeet 1o, or setil, compromise, or
discharge, any third-party claim without the ind ing party’s prior written consent, and the
inderpuiified party will agree to any setflement, compromise, ér discharge of a third-party claim tat
the indernifing party may recopumend that releases the indetmnified party completely in connestion
with the thifd-party claim




(d)  Inthe event the indemnifying party shall assame the defense of any: third-pary
claim, the indemnified party shall be entitled to pariicipate in, bt not eontrol, the defense with its
own counsel at its own expense. If the indemnifying party docs not assure the defénse of any snch
third-party clajm, the indetnnified party may defend the claim in a manmer as it may deem
appropriate, and the indemnifyirig party will reimburse the indemnified party prompily;

ARTFICLEV
Joint Covenants

Purchaser and Seller covenant end agrée that they will act in agcordance with the
following:

501 Governmental Consents. Promptly following the execution of this Agreement, the
parties will proceed fo preparé and file with the appropriate governmental authorities any requests for
approval or waiver, if any, that are reqitired from governmentsl anthorities in copmection with the
transactions contemplated hercby, and the parties shall diligently and expeditiously prosecuiz and

cooperate fully in the proseention of such requests for approval or waiver and all proceedings necessary
to secure such approvals and waivers, Porchaser is not responsible for obtaining govemmerital consents

regarding the physical structore of the beilding owned by Seller.

5.02 Best Efforts; No Inconsistent Action. Each party will use its best efforts to effect the
transactions contemplated by this Agreement and to flfill the conditions to the obligations of the ofther
partics set forth in Asticle 6 o1 7 of thils Agreement, No party will take any action inconsistent with its

obligations under this Agreement or that could hinder or delay the consummation of the transactions
- contemplated by this Agreement, except that nothing in this Sectipn 5 02 $halt limit the rights of the

parties under Axticles 6, 7 and 8.

ARTICLE VI
Conditions io Obligations of Scler

- The qbﬂgaﬁﬂns of Seller under Article I are, at their option, subject to satisfacBon, af or priorto
the Closing, of each of the following conditians:
6.1 Represenfations, Warranties and Covenants.

6.01-1 All representations and warranties of Purchaser made in this Agreement shaif
In ali material respects be true and complets on and ag of the Closing Diate with the same force and effect
as ifmade on and as of that date.

6.01-2 Al of the tetms, covenants end conditions to be comiplied with and performed
by Purchaser on or prior to the Closing shaff in all material respects have been complied with or

performed by Purchaser.
602 Adverse Proceedisgs
Nao suit, action, claim or governmental progeeding shall have been institoted or threatensd




against, and no order, decree or judgmenit of any cotxe, agency of other govermmental authority shalt have
been rendered against, Purchaser or Seller to restiain or prohibit this Apreement or the {ranssctions

contemplated by this Agreement

6.03 Lease

At or before closing, Purchaser shall extoute a five-year lease for the offices of the Dental

Practice at 7714 155% Street, Orland Park, IL 60462, af which Seller 1§ Lessor. Injtial menthly rent shatl
be T'wo Thousand Four Hundred ($2,400.00) Doliars, and monthiy rent will increase each year by a Five
Pey Cent (5%) increment over the previous year’s ienthly rent. The said required lease will also provide
that Purchaser-Lessee shall pay monthly supplemental rent of Thres Hundred Seventy-Five ($375.00)

" Dollars for reimbursement to Lessor of common area malstenance expenses, including but not limited
to, lessee’s pro-rata share of utility and othier expénses for the entire building - Seller-Lessor shall accomnt
to Purchaser-Lesses at least semi-annually for such common area expenses, and shall either reiniburse
Purchaser for any over-payments made by Purchaser toward pro-rata common area miaintenance
expenses, qr shall bifl Porchaser for any such underpayments made by Purchaset, which billing

Purchaser shafl pay by its due date,
ARTICLE VD
Teymination
701 Right of Parfies to Terminafe This Agreement may be terminated:

7.01-1 by Purchaser, if any of the authorizations, consents, approvals, filings or
registrations described dbove shall have been denied, not permitted to go into effect or obtained on terms
not reasonably satisfactory to Purchaset and all reasonable final appeals shall have been exhausted;

) 7.01-2 - by Purchaser, if Sefler shafl have breached any of their obligations hereunder in
any matetial respect;
7.01-3 by Seller, if Purchaser shall have bicached any of its obligations hereunder in

any material respect; or

. 102 Effect of Termination. If either Purchaser or Seller decides to terminate this Agreement,
such party shall promptly give written notice to the other party to this Agrcement of such decision, In
the event of a termination, the parties hereto shall be released fiom afl Habilities and obligations arising
under this Apreement, with respect to the matters contemplated by this Agreement, other than for

dainages arising from a breach of this Apreemuent.
ARTIOLE v
Confidentiality; Press Releases

801 Confidentiality.

8:01-1 No inforimation convemning Seller not previensly disclosed to the pubHe or in the
public domain that has been furnished to-or obtained by Purchaser under this Agreement or In comection
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with the ransactions coatemplated hereby shall be disclosed to zay persor other than in gonfidence to
employees, legal comnsel, financial advisers or mdependent public dcccuntants of Purchaser ot used for
any purpose othier than a3 contemplated hereip. ¥ the transactions contemplated by this Agreament are
not consumthated, Purchaser shalf hold such information in confidense for a period of four years from
the dite of any termination of this Agreement, and alf such information that is in writing or embodied on

a diskette, tape or other tangible medium shail be promptly returned to Sedler:

801-2 No information concerning Purchaser not previously disclosed to the public or
in the public domain that hay been furnished t5 or obtained by Seller uzider this Agrecment oz in
connection with the transactions contemplated herehy shall be diselosed to any person other than In
confidence fo the employees, fegal counsel, financial advisers or independent pyblic accountants of Seller
or used for any purpese other than as contemplated herein. If the transactions contemplated by this
Agreement are pot consnmmated, Seller shall hold such information in confidence for a period of four
years from the date of any termination of this Agreement, and 2il such information that is in writing or
cmbodied on'a disketie, tape or other taugible medfurn shall be promptly retarmed to Purchaser.

8.01-3 Notwithstandmg the foregoing, such obligations of Purchaser and of Seller shall
not apply to informagion

(#)  thatis, or becomes, publicly available from a source other than Purchaser
or Seller, as the case may be; '

(b)  that was known and can be shown to have boen known by Purchaser at
the fime of its receipt from Seller, or by Seller at the time of its recelpt from Porchaser, as the case may
bes | . -

(c) thatis received by Purchaser from a third party without breach of this
Agreement by Purchaser, ar is reccived by Seller from a third party without breach of this Agreement by

Seller, as the case may be;
(@) thatis required by law to be disclbsed; or

(¢)  thatis disclosed in accordance with the written consent of Parchaser or
of Seller, as the case may be.
Other Provisions

9.01 Benefit and Assignment. This Agresment shall be binding upon and shall inure to the
benefit of the parties hereto and their respeetive heirs, seeeessors and assigns forever. No party hereto

may voluntarily or involuitarily assign such party’s interest under this Agreement without tbc prior
writien consent of the other partics.
9.02 Entire Agreement. This Agreement and the Schedules and Bxhibits referred to herein

embody the enfire agreement and understanding of the parties and supersede any aad all prior. agreements,
arrangements and dnderstandings relating to maiters provided for hérein




YU3  Iees ang inxpenses. Furchaser shall be solely responsible for all costs and expenses
incusred by her, aud Seller shall be solely responsible for all costs and expenses incurred by Seller, in
conneetion with the negotiation, preparation and performance of and compliance with the terms of this
Agreement.

92.04 Amendment, Waiver, etc. 'er‘ provisions of this A greement may be ameaded or waived

only by an instrument fu writing signed by the party agaiust which enforcement of such amendment or
waiver is sought. Any waiver of any term or condition of this Agreement or any breach hereof shall not
operate as. Swaiver of any uther such tesw, condition or breach, and no fifhwe to enforco any provision

hereof shall operate as a waiver of such provision or of any offier provision hereof.

9.05 Headings The headings are for convenience only and will net control or affect the
meaning er construction of the provisions of this Agreemient.

246 Goveming Xaw. The construction and performance of this Agreement will be governed
by the lows of the State of Illinois.
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¥4¥l  MNomces ANy noucs, demand or request reqinred or perntticd to be given nndes the
provisions of this Agreement shall be i writing; shall be delivered petsoually, inclnding by means of
telecopy, or miailed by registered or certified mail, posiage prepaid and return receipt requested; shail be
deesiied given oxt the date of personal delivery or on the date set forth on the return receipt; and shall be
delivered or mailed to the addresses ortelecopy numbers set forth on the first page 0f this Agreement or

to such other adilress a.s may fom time to time dirpgt, with copiés to:
In ihe case of Scller; ScIIer- 8 2 i 2: éJZQ ] ‘
I
&x"f‘ 1124 QaD-Giee
Todd C. Pusater, DDS
790 Fxontage Road 8 West Gartner
Suits 110 Naperville, IL 60540
Northfleid, Hlinois 60053 By
Facsimile: (800) 330-9710
In the case of"?unhgg_e;,-

Mary A Tujetsch, DDS

:).S_’E-'.__Lz‘imshw oo Swaks 2421

M«‘f—il—— kz B0 2
- 312~ 71842 - h,:l-'s iy

9.08 PBreach; Equitable & ¢ patties acknowledge that the Dental Practice and rights

of the paties desciibed in this Agrcement are unique and that money damages alont for breach of this

Apgreement may be madequate. Any party aggrieved by a hreach of the provisions héreof may briig an
action at law or suit in equity to obtaln redress, including specific performance, injunctive relief or any
other available equitable remedy. Time and strict parformance are of the essence in this Agreement

90% Attorneys’ Fees. Jf suif or.action is filed by any party to enforce the provisions of this
Agreement or otherwise with respect to the subject matter of this Agreement, each party shallbear its own

legal fees, costs, and expenses. }

910 = Counterparts. This Agreement may be executed in one o1 more counterparts, each of
which will be deemed an original but all of which together will constitute one and the same instrument.

911  Covenant Not to Compete.

9.1%1-1: For a period of five (S)ymaﬂm date of this Covenant, Seller shall not, in
afty capaity, OWn; manage, operate, control, participate in, be employed by, or be connected in any

manacz with the o wnmsth,mauaﬁmmt, coniro), or practice of any dental practice within
a five (5) mile radins of 7714 159" Strest, Orland a:k,ILG[MGZ

9.11-2 During and after the closing as set forth in the Asset Purchase Agreement,
Seller shall not disclose fo any person or n?vthenamesandaddr&sa of any patients or suppliers
oz vonfidential or propriefary indformation of Purchaser, shali not disparage Purchaser, or solieit
eéamvm 1y treated at the address set foxth above, mcludmgthosapaﬂants whosenameswzre
to Purchaser npon ¢losing, Seller will coof ina g to refer active and inactive

pahenfs of the Dental Practice to Purchasér, and ot refex such p*amanfs to other dentists.

9.11-3. Sellet acknowledges that the restrictions imiposed By this Covenant are fally




WEHEESWOA &U0 W JUL preciude I oI e gaimnil pracuice of acntsty

¥k 1~4, SSUEr grees WAt uns LOVenant 1 miended 1o and preserve legitimale

proiect
business interests of Purchaser. It is farther agreed that any breach of fhis Covenant may rendes
irreparable harm to Purchaser. Tn the event of a bréach by Seller, Purchaser shall have avatlable to
it all remedies provided by law or equity, including, but not imited to, temporary or permanent
injunctive rélief to restrain Selier and its past or former dentists ﬁnmwolaﬂngﬂnsAgmaman If
Seﬂm'qumdtobemhrmdwfanypmofﬂxe Covenant Not to Compete, Séller must immediately
emgatthcmtewhu&h!hehuchmommng,mdhch&s&mayseeka]}m_)uncnve,
Ic, and/or legsil remedies available to it under law, including damages.

9.11-7. This Covensnt Not to Compete constitutes the entire agreement between the
or amendment

partiss hereto with respect to the restrictive covenant heretn. No

shall be valid unless the same is in writihg, signed by the parties hereto; atid spesifically provides
for amendment, change, or modification of this Agreement. No waiver of any provision of this
Agreement shall be valid unless in writing and signed by the party to be charged.

9.11-8. If any portion of this Covenant shail be; for any reason, declared invalid o
unenforceable, the remaining portion or portions shall nevertiicless be valid, enforceable, and camied
into effect to the Tullest extent permitted, and the invalid or unenforceable portion shall be reformed,

if possible, so as to be valid and mfomeahle
) 9.11-9 This Covenant shall be subject to and governed by the laws of the
State of Tllinois.
IN WITNESS WHEE-ZREOF the pasties have execufed this Agreement as of the day and year first written
above.

PURCHASER:

SELLER: Fitst Dentl, PC /
B”w% gé S

scieri, DDS, Its Presidents




EXRIBITA’
ASSIGNMENT AND BILL OF SALE

Plishant to the Asset Porchase Agreement dated Jon 2004, (the Agreement) between Mary
A. Tujetsch, DS (Purthaser), and First Dental, PC {Seller), for good and valuable consideration, the
receipt and suffieiency of which are hereby acknowledped, Seller does hereby seil to Purchaser, ali of
Seller’s right, Hils and mtemstmaudtoﬂxa:\.sseis(as defined In theAgtwm)and do hersby transfer,
convey, grant and assign to Purchaser, all of Seller's right, title and interest in and to all of the Purchased

Assets

Seller hereby transfers the foregoing Assets free and clear of all liens, claims and encombrances
of every type whatsaever. This instrument will vest in Purchaser good and mmi:etab!e title to the
foregoing Assets, free and clear of all liens, claims and encumbrances . -

IN WITNESS WHEREOF, Seller bas caused this Assignment agdBill of Sale o be executed and
delivered effective as of the close of business on Innegzzpm )

Pﬂ'stDental..,_ o
: “’.(’ "
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DR. MARY A. 1U]ET°"'—‘-“
COSMETIC AND GENERAL DENﬂ

55 E WASHINGTON, SUITE a1
CHICAGO, IL 60602
(312) 782-1396
{312) 236-2543

April 5, 2005

First Dental
Attention: Dr. Todd Pusateri

8 W. Gatftner, Suite 124

Naperville, IL 60540

Dear Todd:

Hil I trust that all is well with you.

new baky en the way!

I ¢called your office in ordexr to talk to yoy directly., but you wgz%;
>

atients today. When Lindsey stated that you would bi

seieing f
the grrice £o6F the test of the week, I thought it best to w2

yrou.

Congratulations on the

I adygrtised for "Space Sharing"™ at the Oriland Pagk
I began getting numexous calls regard-

ing dentists wanting to purchase the officde. I thought that thi§ .was
bdd as. I had not advertiged the office for sale. These intéres &4
dentists forsad me to contemplate ‘the optidn of selliny the pradfice
& oney wds righﬁ. i bhén went ahéédw‘~ advertised the éﬁgig“
and deeided that if the pri 9,@ wag tlght, 1 vould be wil:
I¥ the Pric iy not rfgh i Réép the offiae aad 3

Some time ago,
lacation. When I ran the ad,

My qaeatlon to you is, would jou bg interested in selling the building
at 7714 W. 159th Stieet? I believe that my chances of selling the
practice wonid bhé greatly'enha d if T “ouild offér the sale of the
building, 4in addition to my practice. I knoi that at the time of. the
purchase, in Jyly 2004, you ware gpén to the idea of selliny the Bii1a
ings Have you .gilven it any. addit 1 e gsidaration7 From your per-
sPective, it would be esamler £6 § bullding with the sale oftha

dental pza¢t1ﬁe. I understhnd tHat tlig chirapractors' lease is co
The faed-

to an énd o the time could noét be more ideal for both of us.
would de-

baek I am getting is that a potential buyen who is a dentist
acé so you would not want to renew the <

sire the entire office s
fropractors could rélocate to the new ads

practprs' lease. Tha ch
as they do not havéd plumbing lssués and thisg would take care of thei

needs.

PUSRRPO0O1575




04/05/2005 18:10 PAX

DR. MARY A. TUJETSCH
COSMETIC AND GENERAL DENTISTRY

55 £ WASHINGTON, SUITE 2121
CHICAGO, IL 60602
(312} 782-1396
(312) 236-2543

1 would be willing to market and show your building, along with
my practicEp for a 6% commisszon which is standgard 1n the busingss.
This w¥ould allow me to cover my time dnd expensez which are consiéera

akle,

Please contact me as soon as passible regarding this proposal. Only
the most serious buyer would be forwarded to you after beiny screened
by wa. .

I ask that you %eep all of this letter confidensial as I may ultimat:
opt_»i,en t6 kédp thé pragtice in the end, I do not want to alagn BE,
due of the s_aff ahd pdtients.

Thank you for your time and consideration. I think this would be a
terrific oppoztunity for both of us if you are interested.

The best to you always.

Dr. Ma¥y /fujetsch

PUSRRP(Q01576

l .
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DR. MARY A. TUJETSCH
COSMETIC AND GENERAL DENTISTRY

55 B WASHINGTON, SUITE 2121 ,
CHICAGO, IL 60602

(312} 7821396

(312) 236.2543

First Dertal
Atrention: Dr. Todd Pusateri

8 W. 8a¥tner, Svite 124
Naparv1ile, IL 6€540

Dear Todd:

I @m offering you one million (%1,000,000.00) for the purchase

of your Buijlding located at 7714 W. 156th street, Orldnd Pacrk,
I1iineis. This Orfér includes a down payment of $50,000.00 and

thén subseguéiit monthiy payments in the amoéunt of $75&ﬁ 0% at a
finan¢e raté of 5% to you. Acceptance of this offer would guar-
antee an immediate $50, 000.00 down payment in the form of a gashier’s

check or fidney order.

I Have done a failr amount of inguiry regarding real estate in Orland
Park. WMy advisors have informed ne that my offer of ope filiidn
dollars 1s very fair as the dental building across tlie strees ‘f&d an
asking price of 1.2 million and less ¥as accepted in the ¢énd. The
building, across the street, contained more sguare footage, more land,
more parking, and a full basement. The stone front alsp added more -

valug ta the building.

Acceptance of this offer would also guarantee a swift closing as
oppoeéd £o months of deiay. This offer will expire at 5.2 60 Petis
central standard time, today, as I aim interested in another basl
oppdftunity. This effer is gubject to a full ‘inspection & ﬂ st
apgfoval. Please contact me at (708)429--9200, Thanks, 16dd.

a nice break ffom dentistry!

PUSRRP001577 N

wFF 1e 7Y eADY sQNSEn i
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TIEVEN H JESEER ATTY PAGE  51/82

- et S JF

——t mp—— .

FIRST DENTAL
7714 W 159™ STRERT

ORLAND PARK , I 60462
(708) 479-6560

Octéber 24, 2005

Firgt bDeiatal

br. Tuaﬂ Pugsterd

8 W. Gartnéxr, Suite 124
NaperViIle, IL 60540

Deal Dr. Toedd Pusateris

oun know, approximately ona year age, I purchassd your former
den tad, of’fie‘e at 7714 W. 159th Street;, Orland Park, Illineis.
Due to nngeing Einancial discrepancies, I was advised to cnmpaete
udi_ your former office., A thorough andit of this prags-
3] Bzeught a purbar of disturbing facts to light. Toblay,
5, ¥ hive Been ‘informed that theé actnal number of agtive
g, at the time of the sale, was 50% less than what yéi re-
ntéd in our gigoed, legal contract. Please refer to the conn
tract whare you hote that 1200 active patients of ryeécard are in-
volved in the sale of the practica. A detailed report by Pixst
Paéific Conporgtion, your former and chrrernt hilldng agency, indis
catos that the actwal ninmbex of activa atients, at the dle, was
668, This p&areprtswtatian s createg an erigxmcus hurdan for
this oft'wa a8 you are also profitting from a monthly rent of
fig "J,y 536!30 &Q. TULE B In ad8itien, you hava falled to com-
peiigdte ne fox your failad dental work which reguired remakgs.
réndkes have been at my expense. While you have ackn@wl-
i that o are the responsible party, no compensation has
bééh fortheaning, per our agrediient. I hava mentioned other phrob~
pasoclated with your misreprasentation!of the office and you

‘Ghig 288
havea béen unéopEsrnad,

Néedless to say, I am stunfned and upset by what I am learning.
I ask that you comnsult youxr attorney aud ask that he contiddi me
at the telephone nunber listed above. This problem represeants a

PUSRRP001578




FIRST DENTAL
7714 W 159™ STREET
ORLAND PARK, I1, 60462
(708) 429-9200

serious breach in our contract. I will provide your legal counsel
with the 668 names and addresses associated with the actual num-
ber of active patients, at the time of the sale. T will also aux
thorize First Pacific Corporation to cooperate with your attorney
regarding this matter. Thank you for your cooperation in this
matter.

Yours truly,

PUSRRP001779
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FP(C

FIRST PACIFIC
CORPORATION

Together we do more

July 6, 2006

RE: Dr Mary Tujetsch 110140, Dr Todd Pusateri 111089

To Whom It May Concern:
Qn or about Ju&y 1, 2004, Dr Mary Tufetsch purchased the dental practice of Dr Todd Pusateri, located
at 7714 W 159" 8t, Orland Park, IL 60462-5036 Dr Pusateri was already a client of First Pacific
Corporation (FPC) e the time of the sale, and Dr Tujetsch became an FPC client st the time of the sale

As part of that sale, FPC generated & copy of the database created during Dr. Pusateri’s fenurs with FPC,
and set It up for Dr. Tujetsch’s use This dslabase included account information (nsmes, addresses,
phane numbers, ete...), but did not includs sny financlal datz or sccount history for the patient accounts.
Lacking financial dats, Dr, Tujetsch’s database also facked the ability to report Active Patients prior to

her posting of new financial transactions,
In the fall of 2003, at Dr Tujetsch’s request, FPC generated a repott of Active Patients from Dr.

Tujetsch’s database However, the report parameters requested by Dr. Tujetsch pre-dated her tenure as an

FPC client Upon presenting the report to her and leaming of her intended use, our Account Executive

cautioned her thet the report would be inaccurate for her stated purpose of comparing the number of

Active Patients on the report to the number of Active Patients stated in her sales agreement with Dr.

Pusateri.

As part of the sale, Dr. Pusateri agreed to allow Dr Tujetsch uccess to his database, which encompassed
financial transactions on patient accounts, for 90 days sfter the sale of the practice. Although she had
access to Dr, Pusateri's database for three manths following her purchase of the practice, we havo no

records that indicate she requested or generated a report of Active Patients from Dr Pussteri’s database.

Once we deleted Dr. Pusateri’s database from the computer in the office, Dr Tujetsch had no access to ;

Active Patient information prior to July 1, 2004.

At this time, FPC has deleted both Dr. Pusateri’s database and Dr. Tujetsch’s databace from our system,
and we have no record of Active Patients for either database.

If you have any questions, please czi! me at 503-588-1411, extension 2208

Best regards,

w :
Bret Keisdaver #

Client Accounts Manager

PO BOX 3000 « SALEM, OREGON 57302-8001 » 503 588 1411 » 800 544 2345
PUSRRP0475



¥
Matthaw,
Please review and give me a call whan you gef a chanca 1o discuss

Thanks,

Michael Wood
Regional Service Manager
Flrst Pacific Carporation
1-800-544-2345

et i P e s e 1 g e by

From: Katle Luclit

Sent: Sunday, June 18, 2006 8:00 PM
To: Mike Wood

Subject: Dr, Pusaterl / Dr, Tujetsch

Mike,

When Dr Tujstsch was still a client with FPC she asked me to pull up a report shawing active paiients for a
certain time period. | cafled client services and they walked me through puliing up a custom raport showing the
active number of patlents. | provided this report to Or. Tujetsch, She fater explained she wanted this report to
compare it o the number of “Active Patlents” that was listed In her coniract when she purchassd tha practice from

Dr. Pusater!. | informed her the report | gave her was Inaccurate since she provided me with dates when she
for datas prior to her being an FPC client. | explained to Dr. Tuqut%gh.
jHaeta er

wasn't with FPC,, The.report | pulled up was for datas prio to her . | exp
ik d.we cauldn't aull“Activer patients from Hor systary Bidates Helde

that the rapar sheshiagkwas Inaccurata.and wa. couldn't aull ‘Active” patients from Her systamy
becoming a CIEALH q‘*-axp Sinberte Auaha cndafsipad bit she stated s StI-feit that sha was s

if the sale by Dr: Busalerk |
Dr. Pusateri Is requesting something in writing for his atterney stating FPC provided Dr. Tujelsch this report based
on her doctor number, not his old doctor number Ha is idoking for FPC to state that none of his information from

his old doctor number would have showed up under her doctor number.
Please el me know if you need any additionat information

Katie Lucitt
Account Executive

First Pacific Corporation
{800) 544-2345 X 4137

9/712007 FPC-P-0046
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EXHIBIT F



IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MARY A. TUIETSCH,
Plaintiff,
No. 06 CH 11607

VS,

TODD C. PUSATERI, FIRST DENTAL,
P.C and FIRST DENTAL OF ORLAND
PARK, P.C,,

Judge Henry

B T N g N W g i N N

Defendants.

PLAINTIFF’S ANSWERS TO DEFENDANTS’
SECOND INTERROGATORIES

NOW COMES the plaintiff, MARY A. TUIETSCH, by and through her attorneys,
WILLIAMS MONTGOMERY & JOHN LITD, and in answer to Defendants’ Second

Interrogatories, states:

1. State the date Pusateri represented to Tujetsch that there were approximately
1,200 active patients that had been treated at Dental Practice within the two yeats prior to the
sale as alleged in paragiaph 8 of the Complaint.

ANSWER: Tune 27, 2004

2. State whether the enclosed documents attached as Exhibits “A” and “B” were
provided by Pusateri to Tujetsch prior to executing the Asset Purchase Agreement dated June 27,
2004 If so, please state the date the documents were provided and whether Pusateri provided

Tujetsch with any other documents to substantiate the patient count before the Asset Purchase
Agreement was executed.

ANSWER: Dr Tujetsch did not receive the documents attached as Exhibits “A” and
“B” prior to the sale. Dr. Tujetsch will produce all documents, in her possession and not

previously produced, that she received from the defendant before and after the sale of the

business.




3. State whether Tujetsch contacted any representative of First Pacific Corporation
before July 1, 2004. If so, please state the date of the contact, how the contact was made
{whether by phone, electronically, fax, writing or in person), who Tujetsch contacted and what, if
any, information was provided to Tujetsch. '

ANSWER: No.

4, If Tujetsch did not contact First Pacific Corporation until after July 1, 2004,
please state the date of the first contact, how the contact was made (whether by phone,
electronically, fax, writing or in person), who Tujetsch contacted and what, if any, information
was provided to Tujetsch.

ANSWER: Tujetsch objects to this interrogatory as overly broad, unduly burdensome
and requiring a narrative response which is better suited for a deposition. Without waiving the
foregoing, Tujetsch states that she spoke to the following First Pacific Corporation employees
after July 1, 2004 via phone:

1 Ann Watt;

2. Kevin Brady;

3 Connie Hayes;

4. Scott (last name unknown);

5. Brett (last name unknown); and
6. Katie Lucitt.

Dr. Tujetsch has also produced a list of her contacts at Fiist Pacific Corporation (T01186-

TO01187) via letter dated November 9, 2007.




MARY A, TUIETSCH, Plaintiff

. "’—‘ - o
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By:

One of her attornays
David E. Stevenson

Eric R Lifvendahl

WILLIAMS MONTGOMERY & JOHN LTD.

Attorneys for Plaintiff '

20 North Wacker Diive, Suite 2100

Chicago, Hlinois 60606

(312) 443-3200

Fiim I D (4933
K755600
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STATE OF ILLINOIS )

) S8

COUNIYOFCOOK )

AFFIDAYIT OF SERVICE

I, Lortaine M Casiello, being first duly sworn on oath, state that I caused a copy of the

Plaintiff’s Answers to Defendants’ Second Interrogatories, to be served upon the person(s) to

whom the Notice is addiessed via U.S, Mail by depositing same in the U.S. Mail chute located at

Twenty North Wacker Drive, Chicago, [Hlinois, 60606, with proper postage prepaid, by 5:00 p.m.

on November 13, 2007

Subscribed and Swoin to
before me this 13th day

of November, 2007

’.

'?i L ] ;7 :
i i

" Notar y Public
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EXHIBIT G



AFFIDAVIT OF DR.
RICHARD PURDUE



FROM PACK SHIP AND MORE FAX NO. 1 638 665 7435 Jan. 18 2811 18:59AM P2

CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, LAW DIVISION

MARY A. TUJETSCH, »
Plaintiff, g}
v, } 06 CH 11607

TODD C. PUSATERI, FIRST DENTAL, P.C. ) (Ttansferred to Law Division)
and FIRST DENTAL OF ORLAND PARK, )} Hon, Charles R. Winkler
PC,

Defendants.

AFFIDAVIT OF DR, RICHARD PURDUE

1, Richard Purdue, being of the age of majority, and first being placed under oath, depose

and state as follows:
L. I am authorized to furnish this Affidavit and competent to testify to the matters
set forth in this Aftidavit,
2. The facts set forth in this Affidavit are within my personal knowledge.
3. If called upon as a witness, [ could competently testify to the facts stated in this
Affidavit,
4, 1 am a dentist, and have been licensed to practice dentistry in the State of Tllinois
since 1978,
5. Previously, I was an associate dentist in a dental practice established by Dr. Todd
Pusateri (“Pusateri’”) at 7714 W, 159th Street in Orland Park, Illinois (the “Dental
Practice™).
6. I was a dentist associate in the Dental Practice from 2001 until approximately

June 2005, when I left the practice,




FROM :PACK SHIP AND MORE FAX NO. i 639 865 7435 Jan. 19 20811 1B:55AM P3

7. In 2006 I purchased from Dr. Pusateri a dental practice located in Schaumburg,
Illinois.

8. The dental practice in Schaumburg that T purchased from Dr. Pusateri continues to
exist as a profitable practice.

9, It is my understanding that Dr. Tujetsch purchased the Dental Practice from Todd
Pusateri around the end of June 2004,

10.  In June 2004, the Dental Practice employed me, a dental hygienist (Jackie
Galban), a dental assistant (Tina Buben Dowling), a receptionist (Janice Johnson), and &
hookkeeper (Marge Kelly).

{1,  Itis my recollection and belief that around the end of June 2004 ownership of the
Dental Practice {ransferred from Dr, Pusateri to Dr. Tujetsch.

12, It is also my recollection that the dental work I did in June 2004 was peid to me
by Dr. Pusateri and the work I did in July 2004 was paid by Dr. Tujetsch. I don’t
remember talk of myself or the other employees still working for Dr. Pusateri or not yet
working for Dr. Tujetsch after the practice sale. It was my recollection and helief that we
were working for Dr. Tujetsch after the sale,

13,  During my tenure at the Dental Practice, T had access to Patient Charts and the
information inchided in them and was familiar with the condition of its equipment.

14,  During my tenure at the Dental Practice, my duties as a dentist required me to use

equipment in the Dental Practice in order to provide patient care.
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15. Yo the best of my recollection and belief, the equipment in the Dental Practice
was in the same or very similar working order when I last left the office before Sunday,
June 27, 2004 as it was on or around June 30, 2004,

16.  To the best of my recollection and belief, during my tenure as a dental associate of
the Dental Practice the Dental Practice consistently created and maintained Patient Charts
for patients treated in the Dental Practice.

17.  The various Patient Charts contained detailed contact information, pertinent
medical and dental histories, and treatment notes for palients treated in the Dental
Practice.

18,  To the best of my recollection and belief, Patient Charts could be accessed in the
Dental Practice before the sale of the Dental Practice to Dr. Tujetsch and after the sale,

19.  Idon’t recall missing Patient Charts being an issue before or after the sale.

20.  However, Patient Charts were not the only source of patienl information in the
Dental Practice,

21.  Although I did not personaily use the computer, to the best of my recollection, the
girls looked up patient information on the computer from time to time per my request
before and after the sale of the Dental Practice.

22, Tassume a patient list could have been downloaded from the computer software,
23. It seems like the software would have been pretty useless if it could not be used to
generate a patient list,

24. T would be surprised if Dr. Pusateri or Dr. Tujetsch would have used software that

could not generate a patient list,
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25. It is my recollection that Dr. Pusateri used FPC Sofiware and Dr. Tujetsch also
used it after she purchased the Dental Practice.

26, 1t is my recollection that the same computer and the same computer software
remained in the Dental Practice after it was purchased by Dr. Tujetsch,

27.  Tam advised that in this law suit against Dr, Pusateri, Dr. Tujetsch claims that she
did not receive patient lists when she bought the Dental Practice; that Dr. Pusateri
overstated the number of “active patients” reported by FPC Software around the time of
the sale, and that some equipment of the Dental Practice was not working on the day the
sale agreement was signed, which I am told was June 27, 2004,

28.  Although I don’t recall patient lists lying around nor do I recall asking for a
patient list before or after the sale of the Dental Practice, T also don’t recall talk of hiding
or withholding patient lists from Dr. Tujetsch.

29. I do not recall during my tenure as a dentist of the Dental Practice that I
experienced the inability to contact patients of the Dental Practice,

30, During my tenure as a dentist in the Dental Practice I do not recall those
associated with the Dental Practice -- including Dr. Tujetsch -- complaining of a lack of
patient lists or an inability to contact patients of the Dental Practice for lack of patient
lists, or cornplaining of a lack of patient information.

31, It is my recollection that, after the sale, by the time I left in 2005, there was a
noticeable slow down of patients.

32, When Dr. Tujetsch purchased the Dental Practice she purchased used equipment,
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33.  It’s been my experience through life that even new purchases sometimes need

fepairs,

34. I don’t recali dental equipment repairs that were a major expense to the Dental

Practice, after it was purchased by Dr. Tujetsch,

FURTHER AFFIANT SAYETH NAUGHT.

Under penalties as provided by law pursuant 16 Section 1-109 of the Code of Civil
Procedure (735 TLCS 5/109), the undersigned certifies that the statements sct forth in this

instrument are true and correct,

Richard Duane Purdue, DMD
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FAX MO,

Match 8, 2009

To Dr. Todd Pusateri:

Recently you requested that I write 2 letter explaining some of the changes
that took place at the Orland Park dental office after you sold the practice to
Dr. Mary Tujetsch. In the outline you gave me, you specifically asked me to
discuss the changes in the style of the practice once Dr. Tujetsch took over.
Some examples of possible changes you wondered about and asked about
were Dr, Tujetsch doing trestment plans instead of me, charging for broken
appointments, verbal argnments with patients, and patient reactions to the
changes. You also asked if I observed probletns with the dental equipment,

I worked for Dr, Tujetsch as a dentist associate for about one year,
(approximately June 04 to June 05) in the Orland Park practice. The
following were some of my observations, the best I can remember, during
that iime.

1) The practice was noticeably slower by the end of the first year,

2) You had charged a more than reasonable fee for an exam and cleaning, 1
can understand why Dr. Tujetsch wanted to raise that fee, but I think it was
hard for non-insurance patients to get used to.

3) I believe many patients would be naturally uncomfortable with a new
dentist, a new practice owner and new policies.

4) Dr, Tujetsch elected to do many of the exams and quite a bit of the of the
treatment planning. Since I had been there longer, the patients knew me
better and because of that, in some cages, I believe weren’t as comfortable
with her treatment planning, ”

5) There did seem to be more disagreements that came up with patients.

6) Dr. Tujetsch sometimes charged for missed appointments. I do not think
she charged for all missed appointments, but when she did, it was
something, some of the O.P. patients did not accept well,

7)1 do remember a few equipment repairs, but don’t remember repairs of
major costs to the practice.

Hopefitlly these thonghts help explain the changes you asked about.

I would also like to share some observations about your exceptionally good
character and how well you have tregted me in our business dealings since
we fizst met in 2000, Our first business agreement was to share office space
and rajor equipment, my practice and yours, for about 6 and a half years in
Schaumburg before you sold me your Schaumburg practice in 2006. I didn’t

PUSRRP1526
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know you at all before sharing space with you, so in some ways, I took a
chance because we usually were not there at the same time and you had
access to my supplies, ( they were not locked up), and you could have tried
to persuade my patients to your practice. 1 have not regretted sharing space
with you and your staff, You and they treated me very well and with high
integrity. Also, while working for you as an associate in O.P, from 2001
until June 04, I appreciated how you treated me more like a partner than an
employee. You were fair to me and the patients, We trusted and respected
each other, Since buying your practice in Schaumburg, I feel like the price
was quite fair and reasonable. The purchase has been a great blessing to me

and [ have not regretted buying it.

I look forward to continuing what I consider to be an excellent business
relationship.

Thank you,

st 4

Richard Purdue, D.M.D.
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AFFIDAVIT OF JACKIE
GALBAN, RDH, L.DH
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CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, LAW DIVISION

MARY A, TUIETSCH, )
Plaintif, g
v ) 06CH 11607

TODD C. PUSATERI, FIRST DENTAL, } (T rnﬁﬂfew§c¥ 10 an thmon)
PC and IRST DENTALOFORLAND ) Hon Charles R, Winkler
PARK P.C, )

Defendants. ;

1, Jackie Galban, being of the age of majority, and first being placed imder cath, depose
and state as follgws:

L. Theé facts set forth in this affidavit are within my persenal knowledgo,

2. If cailed upon as a witnoss, I would and could competently testify to all faats
stated 1n this Affidavit,

3, I am licensed a5 a dental hygionist in various states; inchuding Illinois,

4  Liowréside in Arkansas, whése I continue to work a8 2 dental hygieniie,

5. Previvusly, T wus cmployed as a denial hygienist in » dental praciice gstablished
by Tr. Todd Pusateri at 7714 W. 159th Street in Orland Park, Hlinois (the “Dental Practive™).

6. Twas cmployed by the Dental Practice trom Febroary 26 «Sfﬁggf until September
2004, when Lresigned.

7. I resigned because after tha Dertal Practice was sold in Jung 2004, the new owner,
Dr. Mary Tujetsch (“Tujetsch™) started to provide dental hygiens care to the patients that I
wotlld have otherwise seen, dnd told me that T rio onger worked fixed hours in the Dental

Practics, bt would be called vn an “as-necded” basis,



8. I suspected that Tujetsch had put me on an “as-needed” basis because she was
providing dental hygiene care to my patients,

9 Accordingly, in or around September 2004, I went unannounced to the Dental
Practice to determine whether that was in fact the case

10 When I arrived at the Dental Practice, I saw that in fact Tujetsch was providing
dental hygiene care to one of my patients, and I promptly quit.

11. It is my understanding that Tujetsch signed a purchase agreement, paid the
purchase price for the Dental Practice, and received keys to the Dental Practice on or around
Sunday, June 27, 2004.

12, As of June 2004, the Dental Practice employed me, a dentist (Dr. Richard Purdue),
a dental assistant (Tina Buben-Dowling), a receptionist (Janice Johnson), and an office
bookkeeper (Marge Kelly).

13, While I was working at the Dental Practice before the sale, it had a steady stream
of patients, and seemed to be both profitable and consistent financially.

14. It is my recollection and belief that by June 30, 2004, everyone employed in the
Dental Practice understood that Tujetsch had on that date officially taken exclusive possession
and ownership of the Dental Practice.

15. During my tenure at the Dental Practice, I was familiar with the sources of patient
information stored in the Dental Practice, and the condition of its equipment.

16.  During my tenure at the Dental Practice, my duties as a dental hygienist required

me to use cquipment in the Dental Practice in order to provide patient care.

2-




17 To the best of my recollection and belief, all of the equipment in the Dental
Practice was in working order when I last left the office before Sunday, June 27, 2004, and
remained in working order thereafter, on or around June 30, 2004

18 To the best of my recollection and belief, during my tenure as an employee of the
Dental Practice the Dental Practice consistently created and maintained Patient Charts for all
patients treated in the Dental Practice.

19 The various Patient Charts contained detailed contact information, pertinent
medial and dental histories, and treatment notes for all patients treated in the Dental anctice..

200 To the best of my recollection and belief, Patient Charts created in the Dental
Practice had been stored on shelves in the Dental Practice before June 30, 2004, the sale of the
Dental Practice to Tujetsch, where they remained, undisturbed, on the date that Tujetsch received
exclusive possession of the Dental Practice.

21, However, Patient Charts were not the only source of patient information in the
Dental Practice.

22 A few years before the sale, Dr. Pusateri contracted to outsource the issuance and
collection of patient bills for the Dental Practice to First Pacific Corporation (“FPC™).

23 After contracting with FPC, the Dental Practice had, in addition to Patient Charts,
a second source of information about patients: a computer terminal in the Dental Practice (the
“FPC Terminal™) that was owned and provided by First Pacific Corporation (“FPC”).

24.  After outsourcing its billing to FPC, the Dental Practicé used the FPC Terminal to

input information that was needed by FPC in order to issue patient bills.




25, As aresult of its relationship with FPC, in addition to storing patient information
in Patient Charts, the Dental Practice also had, beginning in 2001, patient information stored in
the FPC Terminal.

26 That information included, among other things, patient names, addresses, and
telephone numbers.

27. It is my recollection that Tujetsch arranged for continued access to an FPC
Terminal and FPC billing services on or around the time she bought the Dental Practice, because
we still had access to that Terminal and those services after the sale.

28 It is my recollection that an FPC Terminal remained in the Dental Practice after it
was purchased by Tujetsch.

29.  Before and after June 30, 2004, the FPC Terminal could be used to review or print
out lists of patients of the Dental Practice, on demand, including contact information of patients
such name, address, and telephone number.

30, To the best of my recollection and belief, after June 27, 2004 until I resigned in
September 2004, anyone in the Dental Practice needing contact information about a patient of
the Dental Practice could obtain that information from a Patient Chart, or, alternatively, from the
patient’s electronic record in the FPC Terminal.

31 It is_my general recollection that after the sale of the Dental Practice the flow of
returning patients continued at roughly the same pace as before, but that flow seemed gradually
to diminish after patients met Dr. Tujetsch for the first time

32. By the time I quit, in September 2004, it appeared to me that the Dental Practice
was in decline as a result of patient abandonment that began after Tujetsch became involved in

the day to day management of the Dental Practice.




33. I am advised that in this law suit against Dr. Pusateri, Tujetsch claims that she did
not receive patient lists when she bought the Dental Practice; that Dr Pusateri overstated the
number of “active patients” reported by FPC Software around the time of the sale, and that some
equipment of the Dental Practice was not working on the day the sale agreement was signed,
which I understand was June 27, 2004.

34. I wasnot involved in tracking the number of active patients of the Dental Practice,
although I recall that the FPC Terminal could be queried to generate that number in a summary
report.

35 As for patient lists, | am not aware of any patient list owned by the Dental
Practice that was not delivered to Tujetsch.

36. To the best of my knowledge, all patient lists in existence in the Dental Practice
before June 27, 2004, remained in place after June 27, 2004, and also remained in place on June
30, 2004, the date that Tujetsch officially took possession and control of the Dental Practice

37 At no time during my tenure as a dental hygienist of the Dental Practice did I
personally experience any lack of patient lists or inability to contact patients of the Dental
Practice.

38.  Atnotime during my tenure as a dental hygienist in the Dental Practice do I recall
anyone in the Dental Practice -- including Tujetsch -- complain of a lack of patient lists or an
inability to contact patients of the Dental Practice for lack of patient lists, or complain of a lack
of patient information

39 To the best of my recollection and belief, no patient list owned by the Dental
Practice and in existence on or before the sale was withheld from Tujetsch, or otherwise not

provided to her
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40. o best of my reeollection and befief, no cquipment owned by the Diental Practice
wis oit of order on or atound Tune 27, 2004 or June 30, 2004, the dnte Thjetzch officially

assumed exclusive possession und cotitrol of 1he Deutal Practice.

FURTHUR AFFTANT SAYETH NAUGHT,
Under penalties as provided by law pursuant fo Section 12109 af the Code 6lCivil
Procedurs (735 1LCS 5/109), {he utdersipned ertiffes that the statemunts set forth in this

mstrument are truo and correct,

9 Jackie Galban, RDH, LD A
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AFFIDAVIT OF TINA
BUBEN-DOWLING



CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, LAW DIVISION

MARY A TUJETSCH, )
Plaintiff, ;
v, ) 06 CH 11607
TODD C. PUSATERI, FIRST DENTAL, ) (Transferred to Lav? Division)
P C. and FIRST DENTAL OF ORLAND ) Hon Charles R. Winkler
PARK,PC, ;
Defendants. )

AFFIDAVIT OF TINA BUBEN-DOWLING

I, Tina Buben-Dowling, being of the age of majority, and first being placed under cath,
depose and state as follows:

1 The facts set forth in this affidavit are within my personal knowledge.

2 If called upon as a witness, I would and could competently testify to all facts
stated i this Affidavit.

3 I was employed as a dental assistant in a dental practice established by Dr Todd

Pusateri at 7714 W 159th Street in Orland Park, Illinois (the “Dental Practice™).

4, I first became an employee of the Dental Practice in or around January 1999

5 Thereafter, I continued to work in the Dental Practice until March 2005, when I
resigned.

6. My tenure as a dental assistant in the Dental Practice continued for about 8

months after the Dental Practice was sold to Dr. Mary Tujetsch (“Tujetsch™), in June 2004
7. It is my understanding that Tujetsch signed a purchase agreement, paid the
purchase price for the Dental Practice, and received keys to the Dental Practice on or around

Sunday, June 27, 2004.




8. As of June 2004, the Dental Practice employed me, a dentist (Dr. Richard Purdue),
a dental hygienist (Jackie Galban), a receptionist (Janice John.son), and an office bookkeeper
(Marge Kelly).

9 It is my recollection and belief that by the end of June 2004, everyone employed
in the Dental Practice understood that Tujetsch had on that date officially taken exclusive
possession and ownership of the Dental Practice

10 During my tenure at the Dental Practice, I was familiar with the sources of patient
information stored in the Dental Practice, and the condition of its equipment.

11 During my tenure at the Dental Practice, my duties as a dental assistant required
me regularly to monitor and use equipment in the Dental Practice in order to take and develop x-
rays, seat patients, sterilize instruments, and turn the dental compressor and vacuum on and off,
among other things.

12, Generally, if any equipment in the Dental Practice malfunctioned, it was my
responsibility to investigate the problem, and, subject to approval, arrange for a replacement or
repair.

13, To the best of my recollection and belief, all of the equipment in the Dental
Practice was in working order when I last left the office before Sunday, June 27, 2004, and
remained in working order thereafter, on June 30, 2004,

14, Ihave no recollection of any equipment failure at the time the Dental Practice was
sold

15 To the best of my recollection and belief, from January 1999 through the date of
the sale to Tujetsch, the Dental Practice created and maintained Patient Charts for all patients

treated in the Dental Practice.



16. The various Patient Charts contained detailed contact information (including
name, address, and telephone number), pertinent medial and dental histories, and treatment notes
for all patients treated in the Dental Practice.

17 To the best of my recollection and belief, all Patient Charts ever created in the
Dental Practice were stored on shelves in the Dental Practice before the sale of the Dental
Practice to Tujetsch, where they remained when Tujetsch teceived exclusive possession of the
Dental Practice.

18 After the sale, and before I resigned, in March 2005, Tujetsch opined, from time
o time, that some of the Patient Charts in the Dental Practice pertained to patients who were
unlikely to return to the Dental Practice for treatment.

19. When Tujetsch identified such a Patient Chart, she asked me to send it to Dr
Pusateri to be stored.

20 Patient Charts were not the only source of patient information in the Dental
Practice

21, In 2001, Dr. Pusateri contracted to outsource the issuance and collection of patient
bills for the Dental Practice to First Pacific Corporation (“FPC”).

22, After FPC services began, the Dental Practice had, in addition to Patient Charts, a
second source of information about patients: a computer tetminal (the “FPC Terminal™)
provided by First Pacifie Corporation (“FPC”).

23 The Dental Practice used the FPC Terminal to input information that was needed
by FPC in order to issue patient bills.

24 Information about each patient was entered into the FPC Terminal including name,

address, and telephone number



25.  As aresult of its relationship with FPC, in addition to storing patient information
in Patient Charts, the Dental Practice had, after March 2001, also stored patient information
electronically, in the FPC Terminal.

26, It is my recollection that an FPC Terminal remained in the Dental Practice after
the sale to Dr. Tujetsch because Dr. Tujetsch contracted with FPC for continued access to an
FPC Terminal and FPC billing services after the sale.

27. Before and after the sale to Tujetsch, the FPC Terminal could be used to review or
print out lists of patients of the Dental Practice, including names, addresses, and telephone
numbers, on demand.

28 To the best of my recollection and beliet, after FPC services began, in 2001, until
I resigned in March 2005, anyone in the Dental Practice needing contact information about a
patient of the Dental Practice could obtain that information from the Patient Chart, or,
alternatively, from the patient’s electronic record on the FPC Terminal.

29, It is my recollection that for about six months after the sale of the Dental Practice,
the flow of returning patients continued at roughly the same pace as before, but that flow seemed
gradually to diminish as patients met Dr. Tujetsch for the first time

30, I believe that patient abandonment occurred after the sale to Tujetsch for the
reasons set forth in the statement that I provided in this case previously, which is attached hereto
as Exhibit 1.

31 I am advised that in this law suit against Dr. Pusateri, Tujetsch claims that she did
not receive patient lists when she bought the Dental Practice; that Dr. Pusateri overstated the

number of “active patients” reported by FPC Software around the time of the sale, and that some

4.



equipment of the Dental Practice was not working on the day the sale agreement was signed,
which I understand was June 27, 2004

32. I was not involved in tracking the number of aetive patients of the Dental Practice,
although I recall that the FPC Terminal could be queried to generate that number in a summary
report,

33 I am not aware of any patient list owned by the Dental Practice that was not
delivered to Tujetsch.

34 To the best of my knowledge, all patient lists in existence in the Dental Practice
before June 27, 2004, remained in place thereafter, and were in place afier Tujetsch officially
took possession of the Dental Practice.

35 At no time during my tenure as a dental assistant of the Dental Practice did I
personally experience any lack of patient lists or inability to contact patients of the Dental
Practice.

36. At no time during my tenure as a dental assistant in the Dental Practice do I recall
hearing anyone working in the Dental Practice -- including Dr. Tujetsch -- complain of a lack of
patient lists or an inability to contact patients of the Dental Practice for lack of patient lists, or
complaining of a lack of patient information.

37 To the best of my recollection and belief, no patient list owned by the Dental
Practice and in existence on or before the sale was withheld was withheld fiom Tujetsch, or
otherwise not provided to her.

38. To best of my recoliection and belief, no equipment of the Dental Practice was
out of order on or around the time that Tujetsch officially assumed exclusive possession and

control of the Dental Practice.



39,  To best of my recollection and belief, Dr. Tujetsch never advised me of any

equipment failure in the Dental Practice as of the date Tujetsch officially assumed exclusive

possession and control of the Dental

FURTHER AFFIANT SAYETH NAUGHT.

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil

Procedure (73;5 TLCS 5/109), the undersigned certifies that the statements set forth in this

mstrument are true and correct,
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EXHIBIT 1



To whom it may concern,

My name is Tina Dowling and [ worked for both Dr Pusateri and Dr. Tujetsch.
[ worked for Dr.Pusateri for approximately 6 years T worked for Dr. Tujetsch from
approximately June 2004 to about February or March of 2005, I didn’t work for
Dr. Tujetsch for very long for various reasons.

When [ worked for Dr Pnsateri [ felt like the patient’s came first, He would work
with anyone who couldn’t pay up front for there treatment all at once, We came up with
an affordable payment plan. The fees in my opinion were rzasonable. The patient’s liked
our hygienist, staff and Doctors. The equipment worked just fine and we had a steady
flow of patienis.

Soon after Dr. Tujetsch took over she made drastic changes. This resuited in the
patients were leaving. Our hygienist was fired. The fees were raised. We no longer
included the exam or the flucride treatment in the fee for the cleanings. If a patient was 3-
10 minutes Jate she would make them reschedule, Then she would charge them for a
broken/missed appoiniment, I believe the fee for that was $35.00 for every 30 minutes,
Patients would call requesting a copy of their records and would not releage them uitil
they paid to have them copied. She would argue with patients on the phone or in person
in the reception area, when other patients were present, or in the freatment area. I recall at
least 2 occasions that the Orland Park Police were called. The patients were very
unhappy. A lot of the patients could not afford the treatment or the payment plan, she
recommended. Patients would say they were not back because they were unbappy with
her services. I had to cail the IRS to get her to send me my W2 form for taxes. I received
a letter from Dr. Tujetsch in regards to Dr. Pusateri’s office keys, threatening to pursue
legal actions against me if I did not return the keys to her. I returned the keys to
Dz Pusateri who owned the building, were the practice was, I have enclosed this letter, In
my opinion Dr. Tujetsch’s attitude and some of her actions were very uoprofessional and
it was a hostile and uncomfortable place to work. Any other questions or concerns please
contact me, by the information on the following page.

Sincerely,
Tina Dowling

P ;
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Tina Dowling

14435 Lamon Ct
Midlothian, [l 60445
Home #708/397/1192
Cell#708/983/8384
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FIRST DENTAL
T4 W 159" H SR T
ORLAND PARK L 1L 640/
(708) 429-9200

Juneg 7, 2008

¥M=z. Tina Dowling
15623 Millard
Markham, IL 60426

Damar Ms. Tina Dowling:

Please ba advisaé ehit thls lebter will sarve as my final attempt
and notification to yow: regarding my office keys. Please be advised
that unless my office keys are returned immediately, T will ssek all

lagal remedies in order to securs my business and coanfidential record:

A you are wall awarxa, Both Dr. Richard Purdue and I have made counk-
iess telsphons calls to both your residence and your eell phona. You
have zoknowladged receiving thess calls and acknowledged your own fai:
gre to returi these calis. This type af hehavier is shocking, distur?
ing, and unprofessional. In ordsr t¢ aveoid legal problems and a courd
appearance, I am requesting the return of my offiCe kEys immedistaly.

Pigsaas be advisad that youn are officially forbhidden to enter my cffic
witlh the usa of these keys. Any person/parsons using theé keys in yea
pesgession will be lagally charged, am well. Ws ask that you hang
deliver my keys to the office and you will be provided with a raceipt
for +he return of my Xeys., Do nok lgave the keye in a mail slict or
tin box as they will be loat. My ewmployees are able to igsus you
shis reaeipt. Thank you for your cooperativn in this matter.

Dr. Mary a. Tujgtach’
First Dental, owner

e
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AFFIDAVIT OF JANICE
JOHNSON



CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, LAW DIVISION

MARY A TUJETSCH, )
Plaintiff, g
v ) 06 CH 11607
TODD C PUSATERI FIRST DENTAL, ) (Transferred to Law Division)
P C and FIRST DENTAL OF ORLAND ) Hon CharlesR Winkler
PARK,PC, ;
Defendants )

AFFIDAVIT OF JANICE JOHNSON,

I, Janice Johnson, being of the age of majority, and first being placed under oath, depose

and state as follows:

1 The facts set forth in this affidavit are within my personal knowledge.

2. If called upon as a witness, I would and could competently testify to all facts
stated in this Affidavit

3 I was employed as a receptionist in a dental practice established by Dr. Todd

Pusateri at 7714 W 159th Street in Orland Park, Iﬂinois (the “Dental Practice™)

4 To the best of my recollection, I was first employed by the Dental Practice in the
year 2000 and continued to work there until some time before March 2005, when I felt that there
was no reason for me to be there, because by then there were no patients.

5 At that time, Dr. Tujetsch did not fire me, but I chose not to return, because I felt
it would be wrong to collect a salary as a receptionist if there were no patients for me to call or
receive

6. At the time I left the Practice, the only personnel who remained working in the
Dental Practice were Dr. Purdue, Tina Buben-Dowling, me, and Dr. Tujetsch, but Dr. Tujetsch

was generally not seeing any patients.



7 After the Dental Practice was sold to Dr. Tujetsch, an increasing number of
patients seemed unwilling to return for treatment when I called them to schedule appointments.

8 Many patients told me that they would not return for treatment in the Dental
Practice because they were uncomfortable with Dr. Tujetsch, and did not like her.

9 Others complained that Dr. Tujetsch would not treat them unless they paid for
root planing and scaling, an expensive teeth-cleaning procedure that they could not afford

10 Still others were offended because Dr Tujetsch had refused to see them if they
wete a few minutes late, and then sent them a bill for a missed appointment

11 My tenure as a receptionist in the Dental Practice continued for at least six months
after the Dental Practice was sold to Dr. Tujetsch, in June 2004

12 During that time I saw the flow of returning patients decrease gradually to
virtually none, with the exception of some of Dr Purdue’s patients, who continued to return to
see him.

13.  During my tenure at the Dental Practice, I was familiar with the patient
information stored in the Dental Practice, and familiar with the condition of its office equipment
including its telephones.

14 1 was familiar with the patient information stored in the Dental Practice because it
was my job to manage routine communications with patients and do such things as call patients
to remind them of upcoming appointments, and schedule or reschedule appointments as
necessary

15.  During my tenure at the Dental Practice, my duties as receptionist required me
regularly to use office equipment in the Dental Practice in order to make telephone calls and

photocopies, among other things.



16 Incarrying out the duties of my job, I had two sources of patient information

17 The Dental Practice created and maintained Patient Charts for all patients treated
in the Dental Practice.

18 The various Patient Charts contained detailed contact information (including
name, address, and telephone number), pertinent medical and dental histories, and treatment
notes for all patients treated in the Dental Practice

19, To the best of my recollection and belief, all Patient Charts ever created in the
Dental Practice were stored on shelves in the Dental Practice before the sale of the Dental
Practice to Tujetsch, where they remained when Tujetsch bought the Dental Practice.

20 However, Patient Charts were not the only source of patient information in the
Dental Practice.

21 There also a computer that had patient information.

22. It came from First Pacific Corporation (“FPC”).

23.  Every time a patient was treated, the information was put in the computer.

24 However, handwritten dentist notes about patient treatments were in the Patient
Charts, not the computer.

25 I could pull up a patient’s records from the computer, and it would show all of the
procedures, and the contact information

26.  But I preferred to use the Patient Charts when I called patients, because I could
write notes in the Charts as to how the patient responded

27. It is my recollection that after Dr Tujetsch bought the Dental Practice we

continued to have access to the same patient information, including patient contact information,

as we had before.



28 [ do not recall noticing any change in the ability to contact patients, only that
patients did not seem to want to return if and when they were contacted.

29 Before and after the sale to Dr. Tujetsch, the computer could be used to review or
print out lists of all patients of the Dental Practice, on demand, including names, addresses, and
telephone numbers

30, To the best of my recollection and belief, from the time I joined the Dental
Practice until I resigned, in early 2005, whenever I needed to contact a patient of the Dental
Practice I could obtain the necessary information electronically from the computer

31 [ believe that patient abandonment of the Dental Practice occurted for the reasons
set forth in the statement that [ provided in this case previously, which is attached hereto as
Exhibit 1.

32 I am advised that in this law suit against Dr Pusateri, Tujetsch claims that she did
not receive patient lists when she bought the Dental Practice; that Dr Pusateri overstated the
number of patients of the Dental Practice at the time of the sale, and that some equipment of the
Dental Practice was not working

33, I am not aware of any patient list that was not delivered to Dr. Tujetsch.

34 Dr Pusateri left everything in the Dental Practice up to the date of the sale.

35 At no time during my tenure as the receptionist of the Dental Practice did !
personally experience any lack of patient lists or inability to contact patients of the Dental
Practice

36 At no time during my tenure as the receptionist of the Dental Practice do I recall

anyone in the Dental Practice -- including Dr Tujetsch -- complain of a lack of patient lists or an

4.



inability to contact patients of the Dental Practice for lack of patient lists, or complain of a lack

of patient information.

37 To the best of my recollection and belief, no patient list was withheld from Dr

Tujetsch, or otherwise not provided to her

38 To best of my recollection and belief, no equipment of the Dental Practice was

out of order on or around the time the Dental Practice was sold.

FURTHER AFFIANT BAYETH NAUGHT.

Under penalties as provided by law putsuant to Section 1+109 of the Code of Civil

Procedure (735 ILCS 5/109), the undersigned certifies that the statemignts set forth in this

N o)

Janice Johnson

instrument are true and correct.
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March 10, 2009 3

To whom it may concermn, 1 (Jan Johnson) held the position of receptionist for Dr.
Todd Pusateri at First Deatal in Orland Park, [llinois, from 2000 until 2004. My Position
as receptionist was to gieet patients, make appointments, and handle patient billing.
During that period of time, First Dental had a diverse patient base. Dr. Pusateris patients
were very good at keeping appointmeats and scheduling regular cleaning and operative

appointments.

While working for Dr. Pusateri, I always, as well as the rest of the staff, treated patients
with respect and caring. Dr. Pusateri always greeting his patients with a smile and
provided them with excellent care, regardless of their financial status. He always
provided the patient with payment options and never refused to treat them. While I
worked for Dr. Pusateri, I never one experienced what I thought was a dissatisfied

patient.

Dr. Pusateri always worked with the patient to determine what the best treatnment plan
would be. If the patient did not have insurance or the proper finances to pay for
treatment, he would arrange for the most urgent care 1o be done first, followed by a
workable plan for successive treatments, Also Dr. Pusateri rarely charged a patient for a
missed appointment and never charged a patient for being late.

fn July of 2004, Dr Pusateri sold the practice 1o Dr. Mary Tujetsch. From that moment
on office procedures changed. 1 felt that Dr. Tujetsch was not accommodating to the
patients. For Instance she would refuse to see patients who arrived late for their
appointments. [ also felt that she showed unprofessional demeanor when dealing with
some of the patients as well as the office staff. For instance, she would refuse to treat a
patient uniess they paid to have a deep cleaning done first. On oceasion she also would :
become argumentative with patients in the office and on the phone, usually over late fees-;:

it is my opinion that First Dental Jost patients after Dr. Mary Tujetsch took over the, * |
practice. [ believe it was her office practices and personality that drove patients to leav
and find new dentaf practices. ‘ a

Sincerely

Janice Johnson

?mm, £ ﬁwﬁﬂi
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Fax; 312-630-8530
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October 12, 2007

101 NOrﬂ‘t W‘ashmgton Street
Napervillg, Iliniois 60540-4511

Dear Mr, Wentz:

As a follow-up to our recent conversation, tlus [ester sets foith (a) my clients request for
an accotinting; dhd (b) your cléits breachies of the lease dated Juie 28, 2004 (“Lease™) between
First Déntal of Orland Park, P.C. (¢ Landlord”) and Maty A. Tujetsch, DDS (‘”l‘cnam")

ést for Bill

Pursuant to Section 4.1 of the Lease, Tenant hireby mquests the Landlord’s analysis of
“Additiofil Rene” for ¢ach six month penﬁd for; w}‘nch such an afinlysis has besn performed. In
addition, Tenant requests copies of all’ g but ot limited to, office cléaniiig and
supplies, all utifities; Jamtcml Bervices, gn and eléctric, wiste remmoval, snow removal, and lawn
anid laridséape maiirtefiance, since July 1, 2004,

As you are aware, Landlord is wqu{red to maké a caleulation evéry six months Based on
the above requigsted documients dnd pmwda 'I‘emnt with an over or unde:r paymen.t stateiie
“Addmonally rent shall be analyzed ever six mol

shal] be determined and paid between the paities.” ' (Lease J4.1) Lari
this iriforniation will constifife & breach of the Leass.

dlbrd’s refiisal to provxde

“Tenant’s quiet and peaceable. eq;oyment of the
:  nterferad with b}' Landlord or by any persoin claining
by, through, or under Landiord.” Although gdse Spec s “co-

tenait” shall be a chiropractm practics; Landiord hag allovied a law ﬁrm and A ‘Wealth
Mirisgenient, Ltd to occupy the ‘building (the law: firm and Magha Wealth Management
colléctively reférred to as “Co-Tenants”), The Eandloid through the Co-Tenants has violated

Sufts 2100 » 20 North Wacker Drive « Cliicegh, I, 66606-3064 s servicesnilimont com » 312-4433200 » Fay 312-630-8500
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Tenant's “quiet and peaceabls enjoyment” of the premises.! Co-Tenants have and continue to
breach Tenant’s quiet enjoyment by:

Permitting former chiropractic tenants continuing actess to the office;
Permitting other parties with access to the office without Tenant’s knowledge or consent;

Permitting other parties to use Tenant’s equipment without Tenant's knowledge or
‘consent;

Permitting othier parties to use the office utilities;
Pexmming othér parties o uge ths office and leave the bathrooms, carpcts counters, and

space in complete disarray;

Construcung an additional wing to the office while using Tenant's office space for
utilities, creating noise, dirt; and other mifsances that interfered with the use of the office
for profassional dental services;

Landscape maintenance during office hours;
Using the office parking lot to sell a car;

Using the office by the Illinois Dental Institute, without the requisite notice under the
Lease and in excess of the permitted 12 tines per year;

Déstroying the signage for Tenant's businéss and placing leasing and for sale signs that
undermine the use of the offics 4s an ongoing business;

Leasing the former chiropractic office space to Co-Tenants that have encroached on
Tenant’s office space heedlessly.

Landlord and Co-Tenants’ actions liave interfered with Tenant’s use of the spacs and
attempts to sublét the premises. If Landlord and Co-Ténstts do fot immediately cease these
actions, Tenant shall be forced to vacate the preimises,

This Notice is being served on you & Landlord's attorney. If Landlord objects to this
form of Notice, pledse notify me immediately and I will serve a copy on Landlord,

1 Under Hiinols law when a leass expressly grants plaintlff the right of quiet and peacsful possession and snjoyment,
5 clatise 13 Clear nni iiamby guous,” "'B!u" Crais dpsac. v; e‘o’dNLak“ Shore Dr. Assoe,, 100 1 Abp. 3d.647

: 981): . : ‘ thi enant shall enjoy the possessicn of thia premises in
peace and without distirbance. C'ﬁed:sn Simoi & Resnier v, Lirie Co., 1987 WL, 18930 (N.D, 1it ).
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ce:  Dr. Mary Tujétich
David E. Stévenson
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EXHIBIT I



CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, LAW DIVISION

MARY A TUJETSCH, )
Plaintiff, %
v ) 06 CH 11607
TODD C. PUS ATERI, FIRST DENTAL, ) (Tr‘ansferr'ed to Law DiViSiOII)
P C. and FIRST DENTAL OF ORLAND ) Hon Charles R Winkler
PARK, P.C, ;
Defendants. )
)

AFFIDAVIT OF BRET KETSDEVER

I, Bret Ketsdever, being of the age of majority, and first being placed under oath, depose

and state as follows:

I I am authorized to furnish this Affidavit and competent to testify to the matters
set forth in this Affidavit.

2 The facts set forth in this affidavit are within my personal knowledge

3. If called upon as a witness, I would and could competently testify to all facts
stated in this Affidavit.

4 I am a Client Accounts Manager with First Pacific Corporation, an Oregon

corporation with its principal place of business located at 5121 Skyline Village Loop S, Salem,
Oregon 97306 (“FPC”)

5 For over forty years, FPC has been engaged in providing various specialized
practice-management services to dentists and dental practices throughout the United States

6. One of the practice-management services provided by FPC permits a dental
practice to use computer technology to outsource the issuance of its fee statements and the

collection of its dental fees.




7. On or about March 31, 2001, FPC entered into a contract to issue and collect
patient bills for three dental practices, located in Naperville, Orland Park, and Schaumburg,
Illinois, respectively, operated by an entity called First Dental P.C (“First Dental”).

8 The principal of First Dental is Dr. Todd C Pusateri.

9 A copy of FPC’s contract with First Dental is attached hereto as Exh 1

10 Pursuant to the Sales and Service Agreement, “[i]n order to facilitate [the] sale of
accounts receivable to FPC, and as a part of FPC’s service and exchange of data,” the three
Chicago-area Practices of First Dental P C agreed to use a computer system and software
package furnished by FPC.

138 The computer system and software package furnished by FPC is a computer
terminal (hereinafier the “FPC Terminal™) that is placed in dental practices by FPC, but remains
at all times the property of FPC

12.  Pursuant to the Sales and Service Agreement, FPC placed FPC Terminals in each
of the three Chicago-area Practices of First Dental, including the practice in Orland Patk
(hereinafter the “Dental Practice™), which I understand is the subject of the above-captioned
litigation.

13. It was agreed that information about patients would be entered into and stored in
the FPC Terminals by First Dental

14 In addition to acting as a conduit for third party billing, the FPC Terminal has the
capacity to generate patient lists and reports based on that information.

15.  The FPC software running on the FPC Terminal includes a database designed to
store what FPC refers to as “static data™ -- je., patient names, addresses, telephone numbers,

other contact information, and information about insurance/usual source of payment.

2-




16.  As patients are treated in a dental practice that has contracted for accounts
receivable management services from FPC, “financial data” -~ i.e., data about the date and type
of treatment afforded to a particular patient, and the charges assessed therefor -- are entered into
the FPC Terminal.

17 The FPC Terminal is designed to permit dental practice managers to easily
generate various: practice-management reports and patient lists

18 For example, a practice manager can query the database to generate a list of all
patients treated in the practice since the practice became an FPC customer, or a subset of those
patients

18 The FPC software running on the FPC Terminal is also capable of generating
summary reports.

20 One summary report, entitled “Practice Overview,” provides a practice’s number
of “active patients ”

21 Documentation of the FPC Software defines the term “active patient,” as used in
the Practice Overview, as the number of patients treated in the practice during the previous 24
months. Exh. 2.

22, This definition of “active patients” is employed by the Practice Overview because
a headcount of the patients treated in a practice during the previous 24 months is often used as a
rough indication of the size of a dental practice.

23 The Practice Overview is the most accurate way of generating a count of “active
patients” using the FPC Software, because it reviews actual, “hard-wired” “financial data” to cull

out patients who were charged for treatment during the defined, 24-month period.



24. By “hard-wired” “financial data,” [ mean that the Practice Overview generates the
number of active patients objectively, based on an actual review of historical charge-related data,
without reference to any database field that can be changed by a database user to reflect a
subjective judgment of that user.

25 However, if financial data are not in the database for the 24-month period in
question, the Practice Overview cannot generate a count of active patients

26 In June 2004, FPC was advised that Dr Pusateri was selling the “Dental Practice”
to Mary Tujetsch

27 Because the FPC Terminal and Software remains at all times the property of FPC,
Dr Pusateri was not at liberty to sell the FPC Terminal to Dr. Tujetsch, the buyer.

28 However, before her purchase of the Dental Practice was consummated, Tujetsch
advised FPC that she wished to contract with FPC for outsourced patient billing services on a
going-forward basis, commencing on the date of her purchase of the Orland Park Practice.

29.  To my knowledge, no financial data for any period before July 1, 2004 was
transferred to the database in the FPC Terminal located in Dr. Tujetsch’s offices

30.  That is because Dr Tujetsch did not purchase the accounts receivable of the
Dental Practice that were in existence before July 1, 2004,

31.  On June 30, 2004, Dr. Tujetsch entered into a Sales and Service Agreement with
FPC

32 A true and correct copy of that Agreement is attached hereto as Exh. 3.

33,  Pursuant to that Agreement, Tujetsch agreed to use the computer system and

software package furnished to Tujetsch by FPC (the FPC Terminal) to issue patient bills

4-



34,  In order to fulfill its going-forward obligations to Tujetsch under the Sales and
Service Agreement, FPC installed in the Dental Practice a riew computer terminal with a new
and unique client number (110140) (hereinafter “Terminal 110140™).

35.  Because FPC was advised that Tujetsch had purchased the Dental Practice, but
not its then-existing accounts receivable, on or around June 30, 2004, FPC copied data from
Terminal 111089 (the pre-sale FPC Terminal in the Dental Practice) onto Terminal 110140 in a
process FPC refers to as “static transfer.”

36, When all of the assets of a dental practice -- including existing accounts
receivable -- are purchased, and the new owner wishes to continue an existing FPC billing
relationship, FPC transfers both static data and financial data to a new FPC Terminal set up for
the new owner.

37, When the buyer of an existing dental practice does not purchase the accounts
receivable of the practice, but wishes to continue an existing FPC outsourcing relationship as to
new receivables, FPC transfers only “static data” -- ot patient contact and payment information --
to the new FPC Terminal set up for the new owner

38  That is because a transfer of “financial data” to a non-owner of the corresponding
accounts receivable would create duplicative accounts receivable on FPC’s systems, leading to
double-counting (and double billing) of those accounts.

39 FPC was advised that, in the sale of the Otland Park Practice from Pusateri to
Tujetsch, no accounts receivable were being conveyed to Tujetsch.

40.  In order to carry out its collection and reporting obligations to Pusateri in respect

of accounts receivable of the Orland Park Practice existing as of June 30, 2004, FPC removed



Terminal 111089 from the Dental Practice and took it to the offices of another dental practice
owned by Dr Pusateri at 8 W. Gartner Road in Naperville, [llinois.

41 However, before removing FPC Terminal 111089 from the Dental Practice, FPC
technicians installed FPC Terminal 110140, a new FPC Terminal, in the Premises and
transferred to FPC Terminal 110140 all “static data” contained on Terminal 111089

42 A “static transfer” is analogous to photocopying and setting up patient files for a
newly purchased practice, without copying the treatment and billing-related contents of the files.

43 When FPC performs a static transfer and creates a new patient database for a new
user, the detailed financial history of discrete patient accounts (posted transactions) is not
transferred

44 However, a field entitled “Last visit date” is included among “static data” fields,
and 1s therefore transferred to the new database in a “static transfer ”

45.  Dr. Tujetsch’s database, as it was initially set up on Terminal 110140 in the
Dental Practice, contained all “static data” of the Dental Practice in existence as of Tune 30, 2004
-- including the name, address, telephone number, insurance information, and “Last visit date” of
each patient.

46.  The “Last visit date” field included in “static data” is automatically populated
with a new date every time a patient charge for treatment is posted.

47 The new date that automatically populates the “Last visit date” field is the date the
charge for treatment is posted

48.  The number of “active patients,” as generated by the Practice Overview, is
generated based on detailed patient charge history included in “financial data,” and is generated

based on each patient’s posted charge history



49 The data used by the Practice Overview to generate a count of active patients is
not subject to manual modification of the database.

50. By contrast, the “Last visit date” can be modified manually by anyone in the
dental practice with access to the database, at any time.

51 Asaresult, the Practice Overview is regarded as the gold standard for generation
of “active patient” counts, because it is not dependent on a manually modifiable field, and is
based on an electronic review of detailed patient charges history

52. When a Practice Overview cannot be used to generate “active patients, the
database can be prompted to generate a list of patients with a “Last visit date” within a defined,
24-month range.

53 However, this method is not reliable as a means of quantifying the number of
active patients in remote periods, for multiple reasons

54 First, the “Last visit date” is not “hard wired” and can be changed at will by
anyone with access to the database, by contrast to the “financial data” used by the Practice
Overview for a count of “active patients ”

55 Second, and more importantly, the “Last visit date” is a field that is automatically
populated with a new date whenever a charge for treatment is posted to an individual patient

56.  This means that a list of patients with a “Last visit date” in a range that is remote
in time is likely to be underinclusive, to the extent that patients treated within the range return for
treatment thereafter.

57 During 2005, a fee dispute arose between FPC and Tujetsch, in which Tujetsch

claimed that FPC had agreed to waive its fees for a substantial period of time.



58  When the fee dispute could not be resolved; on or about October 6, 2005 FPC sent
to Tujetsch by certified mail a letter giving Tujetsch 30 days’ notice of termination of her
account

59.  Atrue and correct copy of that letter is attached hereto as Exh. 4.

60.  On about October 24, 2005, shortly before the termination of her FPC account
was to become eﬁ'ectivg, Tujetsch asked Katie Lucitt, an FPC Account Executive, to generate a
report listing “active patients” for the 24-month period from July 2002 through July 2004

61 June 30, 2004 is the date that Tujetsch first became a customer of FPC

62 Tujetsch had not received; on the FPC Terminal in her office, a transfer of
“financial data” for any period before June 30, 2004,

63,  As a result, the “gold standard” of accuracy for active patient counts -- the
Practice Overview -- could not be utilized to generate a count of active patients for any period
before Tune 30, 2004

64 However, Lucitt generated a custom report that would foreseeably list some, but
not necessarily all of the patients who had beeri charged for treatment in the Dental Practice from
July 2002 through 2004.

65  Based on my review of the List, it appears that Lucitt did that by prompting the
FPC Terminal to list all patienfs who satisfied two criteria: i) a “Last visit date” falling in the
period from July 2002 through July 2004, and ii) an “active” field that had not been manually
altered to indicate that a patient was inactive

66 Both the “Last visit date” and “active” fields included among the “static data”
fields are accessible to database users in the field, and can be changed at any time, for any reason

-- Or ho reason at all.



67 For example, anyone with access to the database in the Dental Practice after June
30, 2004 could have changed the “active” field in the record of a patient who had been treated in
the 24 months through June 2004 to indicate, based on a subjective belief, that a patient had
become “inactive ”

68. Similarly, anyone with access to the database in the Dental Piactice after June 30,
2004 could have changed the “Last visit date” fteld in the record of any patient to a date outside
the defined range.

69.  Such patients would have been excluded from the List, even if he or she had in
fact been treated in the Dental Practice in the 24 months through Tune 2004

70.  In any event, Lucitt printed out the List of patients with a) a “Last visit date”
falling in the period from July 2002 through July 2004 and b) an “active” field that had not been
manually designated as inactive and provided the List to Tujetsch

71 Later, Lucitt learned that Tujetsch wanted the List in oider to compare the number
of patients in the List to the number of “Active Patients” that was recited in the contract as
reported by FPC Sofiware when Tujetsch purchased the Dental Practice fiom Dr Pusateri.

72.  Upon learning the foregoing, Lucitt informed Tujetsch that the List could not be
relied upon for the stated purpose, and could not be meaningfully compared to the number of
active patients generated by a Practice Overview.

73.  The count of active patients generated by the Practice Overview is based solely on
objective and historical patient-charge histories, and is not subject to any user-controlled field

such as “active” or “Last visit date ™
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74 By contrast, the List was based solely on two user-controlled fields - “active” and
“Last visit date” -- and did not include or account for any objective and historical patient-charge
histories.

75 Lucitt explained that FPC could not accurately quantify or list all “active patients”
from Tujetsch’s database for dates prior to June 30, 2004, the date Tujetsch became an FPC
client

76. I personally investigated and confirmed the foregoing in a letter “to whom it may
concern” that I issued as of July 6, 2006,

77.  Atrue and correct copy of that letter is attached hereto as Exh 5

78 In my letter of July 6, 2006, I reported that after her purchase of the Dental
Practice, “[1]acking financial data, Dr Tujetsch’s database also lacked the ability to report Active
Patients prior to her posting of new financial transactions ”

79.  The number of active patients as of June 2004 could not be generated in October
2005 by using the Practice Overview, because the FPC Terminal in Dr Tujetseh’s office had
never received “financial data” for any period before July 1, 2004,

80.  The List was therefore necessarily generated in reference to two user-controlled
database fields, as a list of patients a) not manually designated as inactive and b) with a “Last
visit date” falling within the 24 months through July 2004

81 As such, the List is not an accurate substitute for a count of active patients by the
Practice Overview because of the nature of the “Last visit date” field, and the subjective nature
of the “active” field

82 Any patient who was treated both in the 24 months. through July 2004 and after

August 1, 2004 would not appear in the List (unless the “Last visit date” was manually modified)

-10-



83.  Any patient who was manually and subjectively designated as inactive after June
30, 2004 would not appear in the List.

84  Patients treated after August 1, 2004 would be excluded from the List because
their “Last visit date” would have been automatically populated with the date of their most recent
treatment, thereby pulling patients treated after Angust 1, 2004 out of the List

85. 1 am in receipt of a list of 668 patients (the “List™) that Dr Tujetsch has
interpreted as contradicting the count of active patients set forth in the Practice Overviews
submitted by Dr Pusateri

86. A true and correct copy of the List is attached hereto as Exh 6.

87. It is my understanding that Dr. Tujetsch has interpreted the List as indicating that
the Dental Practice had only 668 active patients as of June or July 2004.

88 To the extent that my understanding of Dr Tujetsch’s interpretation of the List is
correct, her interpretation is not correct.

89.  Dr Tujetsch’s interpretation of the List is incoirrect because any patient of the
Dental Practice identified by a Praciice Overview as an “active patient” as of Jure 2004 would
not appear on the List if that patient had been manually designated as inactive or was charged for
treatment after June 30, 2004

90, As a result of the automatic nature of the “Last visit date” field, a larger number
of patients returning for treatment after June 30, 2004 would actually cause the List to include a
smaller number of “active patients” for the 24-month period through that date

91 Correctly interpreted, the List does not indicate that the Dental Practice had only
668 “active patients” as of June 2004

92, Comparing the List to the Practice Overview is like comparing apples to oranges
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93.  The List and Practice Overview use different data and different methods to arrive
at different results.

94 Dr Pusateri has represented that on April 29, 2004 he generated with the FPC
Terminal in the Dental Practice two Practice Overviews, one as of December 30, 2003, the other
as of April 29, 2004

95 Dr Pusateri has submitted hard copies-of two Practice Overviews.

96. A true and correct copy of the Practice Overviews submitted is attached hereto as
Exh 7.

97 The two Practice Overviews submitted by Dr Pusateri are in the format of
Practice Overviews generated by FPC Software, and bear all the earmarks of Practice Overviews
generated by an FPC Terminal

98 According to the Practice Overview as of December 30, 2003, the Dental Practice
had 1,223 “active patients,” meaning that, according to the FPC Software, the Dental Practice
had treated 1,223 patients in the 24 months through December 2003

99 According to the Practice Overview as of April 29, 2004, the Dental Practice had
1,227 “active patients,” meaning that, according to the FPC Software, the Dental Practice had
treated 1,227 patients in the 24 months through April 2004.

100, That number of active patients appears consistent with the gross billings
generated by the Dental Practice and processed by FPC.

101. That number of active patients in the Practice Overview is based solely on a
review of objective, historical patient charge data -- not user-controlled fields accessible to

manipulation and subjectivity
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102 If Dr. Pusateri represented to a third party that FPC Software reported that the
Dental Practice had treated 1,227 patients in the 24 months through April 2004, this would be a
true and accurate characterization of the April 29, 2004 Practice Overview,

103 If Dr Pusateri represented to a third party that FPC Sofiware reported that the
Dental Practice had treated 1,223 patients in the 24 months through December 2004, this would
be a true and accurate characterization of the Practice Overview as of December 31, 2004

104 FPC deletes data associated with inactive client files (including patient files) as a
matter of policy and procedure

105  FPC deleted data associated with FPC Terminal 111089 from FPC systems on
Qctober 3, 2004

106. However, based on my expertise and familiarity with the FPC Software, and my
review of the foregoing facts, it is my conclusion that Dr Pusateri did not overstate the number
of active patients as reported by FPC Software, if he indicated in or around April 2004 that the
Dental Practice had treated approximately 1,200 patients in the previous 24 months

107 Further, it is my conclusion that the List, generated in October 2005, is not
compatable to the Practice Overview, and cannot be relied upon to coniradict the Practice
Overviews upon which Dr Pusateri relied.

108  That is because the List is based on two user-controlled fields (one of which is
highly subjective), instead of objective bookkeeping entries arising out of actual patient charges,
and because the “Last visit date” would exclude patients from the List if they received treatment

after the end of the defined range.
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FURTHER AFFIANT SAYETH NAUGHT

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure (735 TLCS 5/109), the undersigned certifies that the statements set forth in this

mstrument are true and correct.

KMJ‘“ S

Bret Ketsdever




EXHIBIT 1
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"Paﬂant" shall refer to a parson(s) who has elacted to purchase services of client regardless of
wha shalt be thé actual raclpiont of such services,

'Tranaacticn shail mean that event whereby cilent selis seivicus and paﬁent alacts to purchase
such services.

"Accounts Recalvable” shall mean all accounts, contract rights, including insurance/ trust
beneflt claims, arising out of or Int connaction with transactions and all subsaquaent transactions
enfered Into hativean tha client and his patients.

"Patlent Balance Owing™ shall refer to the fotal of all purchased accounts receivable with a
patient balance owlng which excludes accounts with cradit balances:

"Contingenicy Account” is a non-iquid kookkeaping entry that provides FPC and the client
limited protaction against future uncollected accounts,

“In-Office Accounts® shail refor to only those accourits that da not qualify for purchase ! by EPC.
FPC will not provide certaln services, Including but nat lmited to funding, b!lllng‘and ‘cailettion

sarvices,

2. SALE AND PURCHASE OF ACCOUNTS RECEIVABLE' Cilant agroes to seli and FPC agraes to buy all
cllant’s current and future accounts raceivable.. FPC will purchase the accaunts raceivable, excluding

in-office accounts, In accordance with the ferms set forth harein, Clent shall not sell, assign, or
otherwise sncumber his accounts recslvable.

3. PAYMENT FOR ACCOUNTS RECEIVABLE: The following terms and conditions are applicabls to any and
all sales and purchases of accounts receivable, excluding in-office accotnts, by and befween cllent and

FPC:
(@)

(b}

(e}

4, FEES:
{3}

ng‘h
Upon the Inltlal purchase of the client's accounts re?%lvabla. FPC will pay to client an amount
not to exceed 40%, less a conversion feé\oi $5,000, of tha balance of the accounts receivable,
andless a $500 softwars licongimg fes (non-refiitidabls) par office, The.actual.amount paid to
thie cilént will ba detormined by FPC during tha conversion process based upox the: quaiity of
the client’s accounts recelvable.
Payment for ail future accounts receivable: FPC will pay the client weekly for accounts
receivable creaied during that waok less an amount dascribed in section 3(c} below. FPG
raserves the right to adjust the amount it Is willing to pay for an account it deams either an
unacceptable account or uncollsctible,
Reductions in weekly paymenty to cllent: FPC wlll docreasa the amounts paid to the clent for

the followlng reasons:

{}] A wookiy service fog charge on total patient balances owing will be deducted weekly in
accordance with service faes described in paragraph 4.

{0 FPC imay rediroct to thie contingernicy account a part oF all of FPC’s weelkly payment to-

- the client In order to maintain the contingency account at its required level. {Sea
_ paragraphs 5 and 6 balow). =

(iil) ~ Any patient paymants received on FPC accounts receivabla and kept by cliant may be
subtracted from FPC's weekly payment o client. FPC may choose to temporarily walve
its rights and/or remedies, see saction T{d).

(v} FPC ridy deduct ais account to be reassigned from FPC's weekly payment to client.

v) The client wilf he provided a summiry of all additions and deductions with each weekly chack.

Sarvice faas:

{1} £ waekly service rwa wilf be assessad oi all pationt bi, npes owing. This servies fae
covers thercost of providing a computer; malnitenance, staif training, patient and
Ingurance billings, postage, patient and Insurance forrms and' stafements, a service
team for support of the cllent’s office, Inciuding a 1.800 phone numbar, a personal
account representative and limited collection follow-up.

{H) Tho woekly service fea: will be assessed in accordance with the fee schadule
astablished by FPC. FPC’s current service foes are as follows:
Patlent Bafances Owing Weekly Fag
$0- 549,998 01209 (minimum monthly servics few of $730}
$50,000 - $99,999 009
$100,000 « $249,999 00808
$250,000 —~ above | bodi2 Crrerins .

* .
The above foes will be assessed af one half the designatad amount for the ﬁrsi'* month,

as long as the cilent continues with our service for at least orie year from the date of this agreement. If the cllent
leaves the system in less than ona year, the client wilf then be responsible to pay the previousiy walvad amotint

of sarvice fees.
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(b} Addltions or reductions to the service foa:

U FPC agrees to rebate monthly to cllent all interest charges assessed by the cliant on
accounts recafvable, less uncollected Interest,

(if) If the cllent maintains the céntingency account at a level higher than required, FPC will
{ssuo a credit, agaliist the service fee on the amount over the required level.

(e} Qther fees:

{)] FPC = authorized to assess fate payment charges monthly on patlent accounts when
payments are not recelved at FPC by the dus dates published in the patlents billing
statement. All late payment charges will be retained by FPC and the cllant is
responsibie for uncollectad late payment chiarges.
{m FPC may charge the client monthly, an additional fes (.002% weekly) on the amount the
cilents’ contingency account s below the required levels:ta cover FPG's addittenal”

administration costs.

{d} FPC reserves right to either incraase or decrease any fees upon 30 days written notice to the
cllent.

Kt

REASSIGNMENT: In the evant FPC in Its soie discretion considers an account to be uncallectible under
FPC's normal collection procadure, or if the account fzils to meet the eilent’s warrantles (see paragraph
7), then the ctient agrees to repurchase the outstanding balanca on that account, When accounts are to
ba repurchased, FPC may, in llett of requiring direct repayment, charge the uncollected account against
the contingancy account or deduct tha amount from FPG's weekly payment to the client, If the client
breaches any term or warranty of this agreement, the client agrees to repurchase alf accounts recelvable
and pay all amounts owed to FPC.

CQN'HHGENGY ACCOUNT: The contingency account Is a non-liquid boockkeeping entry that provides
FPC and'the client limited protaction against future uncollacted patlent accounts, The contingency
account is a parcentage of the patient batance owing. The percentage will be astablished by FPC atits
sole discrstion at the time of converting to FPC system and may be changad by FPC during the life of
thig agreement basad upon tha quality of the accounts recsivable. in the evant that the cantingency
account falls helow the required percentage, FPC will maintzain the requnrad lavel by reducing the weekly

amount pald to client,

CLIENT'S REPRESENTATIONS AND WARRANTIES: As to accounts receivable purchased by FPC
hereunder and while this agreement is In effect, cllant represents and warrants as follows:

(a) All accounts receivable arose from a bonaflde sale of services by cilent in the ordinary course of
client's business and that all services have been parforted by the cllent.

b} That as to the accounts recelvable client has free and clear title unencumbered by any sale,
assignment or securlty Interbst of any nature (unless FPC Is notified in writing) and will notify
FPC in writing Immadla;e!y of zny-actions In the f:ture that vrowld laopardize FPC's clear {itle o
the acgounts receivable’furchased from cllant. (e.g. a tax Han, bankruptey} |

{c) That the patient has authorlty and capacity to contract at the time of purchasmg sorvices
represented by accounts recsivable,

() Client acknowledges that all' amounts pald on patlant balance owing, Including all payments
from insurers, arw owned by FPC. The clierit agrees fo promptly forward any and all payments
to FPC. CHent also agreas to immediately forward a check to FPC covering any cash and credit
card paymants recpivad on accounts receivable owned by FPC.

(=) That all applicable laws and regulations of any local, state or federal government entlty,
including those pertaining to consumer credit profection have been observed and adhered to by
client In each applicable transaction; client agrees to provide all appropriate disciosures and
obtaln necessary patlant signatures, and agrees fo take all action necessary to conform with all
laws with respect to accaunts receivabla,

f That client will continua to malntain all necessary business licensas and business assoclation,
parthership or corporation qualifications as may be required by law. The client will Immediately
notify FPC If thare ara changes to the business structurs, ownership, dental license, change in
assaclation, ar dental llcenses used for Insurance billing.

{g) if tha cllent breaches anyterm or warranty of this agreement, the client agrees to ropurchase afl

: accounts recelvable and pay ali amounts owed to FPC.

SALE OF ACCOUNT BY COMPUTER:

Use of FPC's computar: In order-to facllitate client's sale of accounts recelvable to FPC, and as
a part of FPC's service and exchange of data hereunder, client will use acomputer systentand
software package that are furnished to client by FPC. FPC shall at all iimes be the owner of the

(a)




9.

10.

11.

lost profits._ .. R .
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by FPC on thirty days (30) notlce sither arally or i writing. Hawever, if cllent breaches any term
of this agreement; then FPC may immadiately terminate cllent’s use of the said hardware and
software. Cllant shall be ifable forany damages to the computer; ordinary wear and tear
excepted until the computer is returned to FPC.

(d} Uso of off-the-shelf software packages: The client may ogerata off-tha-gheif soﬂw;re packages
purchased elsewhera under the followlng conditions:

{1y The software package must be compatible and function properly wrth the FPC hardware
configuration and FPC wil] he notified bafore such software is used, -

() Tha cliant will not make modifications.to FPG hardware andlor software.

{ny FPC will not provide program support or he responsible for problems arising from thie
use of tha off-tha-shelf soﬁwaro packages, and cifant agrees to fiold FPC harmless from
any such claim, " _ S ) "

REMEDIES: In the event cliont shait breach any of the terms. of this agréament or cllant or any guarantor

thareof becomes Insalvant, bacomes subv:fct to or commences any proceeding under Federsl

Bankruptey Act or any insclvaney or daliior’s relisf law or dies, or if any proparty of any of tham in the

possession of FPC or abligation of FPC to any of them is attempled to be levied upon by any writ or

otherwlise, or any notice of such levy or notice of sale is given or any sale is ma,deof any property of any
of them, except in ordinary course of businass, or default1s'made in the payment of any other
indehtednass of any item to FPFC, than FPC shall have the fol!owlng righits and remiodles: and shall be

cumuiat[va.

L e

(@). Todociare all amounts dug FP%’at“oneo due aivd paya
to Implament corractive action te ellminate the hraasc;h{s} of this contract, wlthgut walving any of
its rights and/cr ramiadies.

(b) To foreclose on any security provided te FPC.
(e} To exercise ; any and all remedfes available under law to FPG Encludina tha 7ights and ramedies

of a secured party under the Uniform Commercial Coda as enacted in the state where the

) debtor's office Is locatad.

{d} in the event of default, cliant agreas to caoperate in connection with FPC's foreclosure on fis
security, inciuding, but not limitad to, permitting FPC to review the client's patient records and
nofifying insurance companias and patiants to make payments on accounts recelvable diractly
to FPC.

TERMINATION: Cilent, or FPC, may decida to tarminate this agrasment for any reason by providing 30
days writien notice to the other. In the event of such notice, the client shall repurchasae the accounts
receivable praviously sold to FPC on the following basls:

(a) By paying FPC a sum equai fo the patient balance owing on such accounts recewab[a, plus any F;
unpald fese3 under paragraph 4, lans tha amount of tho contingency account and patlent credit u
balances; or

(b) By elacting that FPC continua to collect the accounts racalvabla fora pariod notto excoed thras
months for a wagkly Jas as descrlbeg In pdragraph 4. After termination, ali finance charges
collacted by FPC gn accounts rocelvable-wlii be credifed fo the amount owed FPC, At such time
as the tgwl patient balance owing is equal to the balance in tha contingency account plus
patient éredif'Balaricas, the remamlng accounts rocelvable will be assigned to the client,

(€} Lpon terminatlon, FPC mug il ge Is8ios: SIvEl ASnins dus ood Swing FPC t5ing tRe Walls

Fargo Bank, NoA published prime vate, plus 2 parcant,, .

{d) ot withstanding termination of this agreement, until FPC is paid in full for its purchasad
accounts and for any other obligation to FPC under this agrasment, the provisions of this
agresmant shall remaln in full foree and effect, Including but not limited to the rights of FPC fo
require the repurchase of accotints under paragraph 5 above,

SECURITY INTEREST: To securs all of client’s ohligations hereunder, cfiant grants to FPC a security
interast in all Inventory, existing and future accounts, accounts receivable, contract rights, chattel
paper, Intangibles, all of dabtor's rights as a seller of goeds under Article 2 of the UCC; all gaods
returnied to or repossassed In connaction therawith, all agulpment, together with all accessories,
substitutlons, additions, replacements, parts, accessions affixad ér used in connection therewith,
whether now owned or hereaftar acquired or arising, and the proceads and products thergof, and
wheraver located, Client hareby agrees to exacuta any finahcing statoments and oiher documents

reasonably required to parfect FRC's socurity inferest.
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12 ADJUSTMENT GF PAﬂE‘B;ﬁ&iSPUTES ifany patient disputes ahy trangw.tion Involving an account
recelvable sold by client to FPG dnd befors FPC has requestad répurchase of sald account rocelvable by
the clfent in the manner described In paragraph 5, cliént will attempt fo resolve any such dispute directly
with the patient. Cllent sha!l prompﬂy notlfy FPCof any such adjustments or disputes.

13. POWER OF ATTORNEY: Client shall executa assign ts wlth respect to ajl accounts recaivable so as
to vest In FPC fyll itle to all accounts race!vab!a.‘ Fl 'asha_ll have the right fo collect from the patient all
amounts due of ta becomia due on sald accoy ‘vcelvable uniess and until the accounts raceivable Is
repurchased by cllent In the manner pmvidad () paragraph 10 above. Cllent hereby grants to FPG
¢llent's power of atfcmayx!br tra purpose of endorsing client's name to any remittance received by FPC
in payment of any accaunts raceivable held by FPC after purchase fram client. FPC shall have the right
fo pledge the accounts raceivable at any bank or financiaj Institutlon subject to the rights of the clisnt

pursuant to this agreement.

14, GUARANTY: In the avent cllent Is a corporation, then it 's agread atl stockholders of sald corporation,
by signing below, hereby agrees to be jointly and severally, personaily and unconditlonally, bound by the
teims of this agreement and guarantee Its gerformance. In the event client Js a membar of a partnership,
but slgning in his or ter individual capacity, then the partnership, by signing beldw, agrees to be
unconditionally bound by the terms of this agreement and hersby guarantses its performance. Each

© guarafifor Is J6IHtl¥ End severaily llable for attorneys’ foes Incurred by FPC'in enforcing the guaranty;
whather or not a suit Is filed, including any attornoys’ fees Incurred in any bankruptcy proceeding.

13, INDEMNIFICATION: Cliant hareby agreas fo indemnily, defand and hold FPC harmless from any and ali
llabilities, Judgments, obligations, losses, claims, actions, damages, panalties, interest, cost or
axpenses, including aitorneys’ fees, arising out of any claims filed by any patient of cllent arising out of
or In connection with the performanca of any services performed by client represented by the accounts
receivable purchased by FPG from the client In accordance with the terms of this Agreement.

16. GENERAL PROVISIONS:

(@) Client wili execute and deliver to FPC any Instruments or documants and do all things
necessary andf/or convenient to carry into effect the provisions of this agreement and facilitata

the collection of accounts recelvable hetein assigned.
(b} This agreement may not be alterad or amianded except in writing and signed by authorized

reprasontatives of both partles.
{c) Any provision of this agreement found to be invalld shall not invalidate the remaindar thereof.

{d} Walver by FPC of any default by client shall not constitute a waiver of any subsequent default.

(e} Notwithstanding the above, the client shall not assign any of his or har rights or obligations
under thls Agreement without the prior written consent of FPC.

{f Cllent is responstible for all collection agency fees incurred by FPC In attempting to coliect

damages or amounts due from patient. _ _
(g} In the event of any digpute arising out of th!s Agreemant between FPC and Client, including
arhitration or bankruptcy proceeding, FPC shail be entitled to recover from Cllent reasonable

attern%fgea and costs. Im;!udlng uny costs an,d. fees incurred In any appeal.

PR

IN WITNESS WHEREDF, the parties have slgned this agreemant the day and year abova writtan.

FIRST PACIFIC CORPO TION

CLIENT: Yodd G, Pusater], D.D.S.

Title: CHIE“Y” pecouwts ngansep By: ‘é@" ' ,M.)K

6/ Todd C. Pusaterl, D.D.S.

By: & :

CLIENT: __First Dental, P.C.
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ADDENDUM TO
First Pacific Corporation’s
SALES AND SERVICE AGREEMENT

This ADDENDUM ("Addendum”) is effective 4/14/2003, and amends and is made part of the SALES AND SERVICE
AGREEMENT dated 3/30/2001. {"Agreement”) by and between FIRST PACIFIC CORPORATION (“Business
Associate") and First Dental (“Dental Praclica™).

Dental Practice and Business Associate mulually agree to modify Agreement to incorporate the terms of this
Addendum Into the Agreement, to comply with the requirements of the Health Insurance Portability and Accountability
Act of 1996 and it implementing regulations (45 C F R. Paris 160-84).

DEFINITIONS
“Individual” shall have the same meaning as the term “individual” in 45 C F.R. § 164 502 (g}.
“Law" shall mean all applicable Federal and State statutes and all relevant regulations hereunder.

“Privacy Rule” shall mean the Standards for Privacy of Individually Identifiable Health Information at 45
CF R Part 160 and Part 164, Subparts A and E.

“Protacted Health Information” shall have the same meaning as the term “Protected Health Information” in 45
C.F.R. § 164.501, limitad to the information created or received by Business Associate from or on behalf of Health
Care Practice.

“Secretary” shall mean the Secretary of the Depariment of Health and Human Services, or his designee.

OBLIGATIONS AND ACTIVITIES OF BUSINESS ASSOCIATE

A. Business Associate agrees nol lo use or disclose Protected Heaith Information other than as permitted or
required by this Agreement of by Law.,

B. Business Associate agrees to use reasonable safeguards to prevent the use or disclosure of the Protected
Health information other than as provided for by this Agreement.

C. Business Asscciate agrees {o report to Health Care Practice any use or disclosure of Protected Health
Information not provided for by this Agreement after Business Associate has actual knowledge of such use
or disclosure

D. Business Associate agrees to include in any written agreement with any agent, including a subcentractor, to
whom it provides Protected Health Information, a requirement that such agent agrees to restrictions and
conditions with such information that are at least as restrictive as those that apply through this Addendum to
Business Associale.

E. Upon reasonable notice, Business Associate agrees to make Protected Health Information and books and
records relating to the use and disclosure of Protected Health Information available to the Secretary at the



Health Care Practice's expense in a reasonable time and manner, for purposes of the Secretary detarmining
Health Care Practice's compiiance with the Privacy Rule

F. Business Associale agrees to comply with each applicable requirement of 45 Code of Federal Regulations
Part 162 regarding Standard Transactions.

PERMITTED USES AND DISCLOSURES BY BUSINESS ASSOCIATE

A. Except as otherwise limited in this Addendum, Business Associale may use or disclose Protected Health
Information (i) as is reasonably necessary to perform functions, activities, or services for, or on behalf of
Health Care Praclice as specified in the Agreement; {ii) for the proper management and administration of the
Business Associate; (fii) as may otherwise be required by Law; and {iv) except as provided otherwise in this
Addendum, as may be permitted by Law, provided fhat Business Associate oblains reasonable assurances
from any person to whom the information is disclosed that (A) such information wili remain confidential and
used or further disclosed only as required by Law or for the purpose for which it was disclosed to the person,
and (B) that the person will notify the Business Associate of any instances of which it is aware in which the
confidentiality of the information has been breached.

B. Beginning April 14, 2003, or the date of this Addendum, whichever is later, Business Associate shall refer to
Health Care Practice all requests by Individuals for information about or accounting of disclosures of
Protected Health Information in accordance with 45 C.F.R. § 164.528.

C. Beginning April 14, 2003, or the date of this Addendum, whichever is {ater, Business Associate agress to
document disclosures of Proiected Heaith information, other than for treatment, payment or healthcare
operaticns or disclosures that are incidental fo ancther pemissible disclosure, to the exient required for
Dental Practice to respond to a request by an Individual for an accounting of disclosures of Protected Health
information in accordance with 45 CF.R, § 164.528. Such documentation shall include (i) the disclosure
date; (ii) the name and (if known) the address of the person or entity to whom Business Associate made the
disclosure; (iif) a brief description of the Protected Health Information disclosed; and (iv) a brief statement of
the purpose of the disclosure.

D. Beginning April 14, 2003, or the date of the Addendum, whichever is later, Business Associate shail provide
Health Care Practice infarmation collecled in accordance with section C above {o the extent required to
permit Health Care Practice to respond to a request by an Individual for an accounting of disclosures of
Protected Heaith fnformation in Accardance with 45 CF.R. § 164.528 The parties agree to work together in
good faith to resolve any disagreement over the requirements of 45 C F.R. § 164 528,

E. Business Associate may use Protected Health Information to report violations of law to appropriate Federal
and State authorities, consistent with 42 C.F.R § 164.502 (j)(1)

QOBLIGATIONS OF HEALTH CARE PRACTICE

A. Health Cara Practice agrees not to use or disclose Protected Health Information other than as permitted or
required by this Addendum or applicable Law.

B. Health Care Practice agrees to use reasonable safeguards to prevent use or disclosure of Protected Health
Information other than as provided by this Addendum.

C. Health Care Practice shall notify Business Associate of any changes in Health Care Practice's notice of
privacy practices that may affect Business Associate’s use or disclosure of Protected Health Information .
Business Associate shall have a reasonable period of fime fo act on such notices.

D. Health Care Practice shall provide Business Associate with any changes in, of revocatian of, permission by
an individual to use or disciose Protected Health Information, if such changes affect Business Associate’s
permitted or required uses and disclosure thersof Business Associate shall have a reasonable period of
time to act on such notice.



E. Heaith Care Practice shalt notify Business Associate of any restriction on the use or disclosure of Protected

Heaith Information prior to acceptance of such resiriction by Dental Practice in accordance with 45 C.F.R.
§164 522 so that Business Associate can determine whether it is infeasible to comply with such restriction.
Once agreed to, Business Associate shall have a reasonable period of time to act on such notice.

Health Care Practice represents and warrantg to Business Associate that Healih Care Practice will not
disclose any Protected Health Information to Business Associate unless Health Care Practice has obtained
any consents and authorizations that may be required by Law or otherwise necessary for such disclosure.

Heaith Care Practice shall have access to Business Assaciate's information pursuant to the terms and
conditions of the Agreement and this Addendum. The information shall remain confidential and proprietary
information. The infarmation shall not be disclosed to any third person, business or corporation, including
any person who serves as Health Care Practice's agent, except as otherwise agreed to in writing by
Business Associate. Nothing in this Addendum shall be construed as granting Health Care Practice any
rights by license or any other intellectual property rights to the information.

PERMISSIBLE REQUESTS BY DENTAL PRACTICE

Health Care Practice warrants that it shall not request Business Associate to use or disclose Protected Health
information in any manner that would not be permissible under applicable Law if done by Health Care Practice.

RATIFICATION OF SALES AND SERVICE AGREEMENT

Except as modified by this Addendum, the Agreement is hereby ratifled, confirmed and declared to be in full force
and effect.

IN WITNESS WHEREOF, Business Assoclate and Dental Practice have caused this Addendum to be executed in
their respective names the day and year first herein above written.

BUSINESS ASSOQCIATE: DENTAL PRACTICE:
First Pacific Borporation First Dental
<
by: by: - i

/‘
Name: _ Diane Reeves _ Its: _%M,&AJ‘_

its:

Date:

EVP, Customer Service Date: ?['7_{ o 3

April 8, 2003




EXHIBIT 2



FPC Introducton and Computer
Practice Overview Explanation

This report is a month-to-date (MTD) and year-to-date (YTD) overview of tha practice that provides impostant
information for monitaring a practice.

¢ Production: MID and YTD totals for each assuciate and for the iokal practics.

* DaysWorked: The nimber of days worked, MTD and YTD, for each agsodate, These dolamtis ave only
comipleted if the appoiniment scheduler is ntilized.

* Production PerHour Hourly production. MTL and. YID, for eack associate and the fotal practice: These
columnng are only completid If the appointmient scheduler iy utilized,

A/R Callection: Accounts receivable collsctions; MTD and YTD, categmd by FPC patient payments,. FPC
misizance payments and office payments.

Number of New Patfents; Thé MTD and YTD number of fiew patients thal have been seen or Hav fiture
schedaléd appeintmants,

Nomhérof Potients Refetred by Refonsl Source: The suanber of new patienis, MIL and YID, referred by
the« ries of pakient, doctor and other.

Nunber of Active Patients; The framber of patients seen within the last two yeazs,

Nuwmber of Patienits with Recall: This tmzber will always be diffarent than the Nurnber of Active Patients
bmﬁﬂﬂmbumpmanwemﬁmhwmﬂmmmm The patients will be cavegorized by
- Camvent, hichndes those patients who have a falure reall date,

- Owexdities Includes fhe patients whio have a past recall diate.
Without: hﬂudes l:hose patients who have never had a recall appoinbuent.

Number of Patients witi Dn;nosed Tnahmgnr Thie nzmber of patients who have diagnosed treatmont

andatecateg,,jj ocl-as; _
tiediled: Those patients who Have schediiled appolnbents for completion of their dia
treatment, Reaall sippoiniments are inciuded in this number.

Unscheiduded: Those patients who bave ro schedulad an appointment to camplete their diagnosad

treabmant;

*

»

i,i
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EXHIBIT 3



First Pacific Corporation
SALES AND SERVICE AGREEMENT

THIS AGREEMENT is made this 30“' dayof _June 2004 , byand belween FIRST PACIFIG CORPORATION, {heremafter

called "FPC"), and _Mary A, Ty

7, D.D.S.. {heremaﬂer called the “"Cllent"}, whose office i located at _7714'W. 158" St.,

Orfand Park, |L 60462, whose residence i located at_55 E. Washington, Chicago. IL 60602, ,

10

SALE AND: PURCHASE OF ACCOUNTS RECEIVABLE:
(a) Clisnt agreesto seil and FPC agrees o buy all of Client's cuirent and futisse accounts réceivable; - excluding in-office accounts in
_ accardance with the terms set forth herain,,
(b) Ciient agrees to use FPC's Insurance biling pracedures for all transactions cavered by some form of Patient insurance toverage.
Cifent furthér agrees to keep.on file an eriginal signed Patient authorization, allowing the Client‘and/or FPC to provida information

to the Patient's insudrer réfating ¢ the Patient’ insutance claim.
Yindividual Paﬂent’s ascounts receivahle ta FPC is considered fo have taken place at the: peint FPC receives tha

(c)
§ y:datd at FPC's corporate offica:

{d) client shall not sell or. assign accounisirecelvable:purchased by FPC to a third' party.

(&) Client will use the computer system and software packags fumishied to Client by FPC. Clisnt agrées that Use.of FPC's software
is forthe Cllant's sole use: FPC maintains. ownership of the computer hardware. and software provided by FPC.

{f  The Client shall provide: Insurance protection for hardware provided by FPC, from fire, thett or other casualty damage and is
resporrsrble for-any personal property or tse tax if applicable. Glient agrees torinstall or prgwde suitabla elestrical and teléphcne
sources cariiprs, cabling and outlets required for computer systers and network oparation.

LIENT'S REPRESENTATIONS AND WARRANTIES: Cliént répresents aid watraits:

51 f,a) That.Clignt is fully licensed and authorfzed to provide the: professional services reflected in the accounts receivable.

(b} Thatths seivices réprésented by tha acéounts raceivablé have been provided fo the.patient and fully perfarmed,

, () Thateach accountteceivabile is valid and not: ‘Subject to digpifs by the patient o any other party.

3,

1@y Thatnane of the accounts: receivable has or will ba pladgad to any other party, unless FPC is immediately notified in writing

. (&) That ail amounts paud of accounty recelvablé purchased by FPC, Including all paymernits from inSurers, cash, and cradit card
_ payments recefved I office, are owned by FPC. Cliant agrees to promptly fosward any and all such payments ta FPC.
() ThatCllent abidag by all applicable laws and regulations:of the local, state or federal govemniert antity:

(g} That Client maintains ail necessary business licenses as may be reguirad by taw:
(A} That Clignt will immediately notify FPC &f afy-changes to the business structure; owneiship, business nama, tak D, and dental

licensa used for insurance billing.
PAYMENT TO CLIENT FOR ACCOUNTS RECEIVABLE: The-following terms and conditions are applicable to any and alf sales and

purchases of accaunts: receivable, exeluding In-office aceaunts, by and between Client and FPC:
{a)y Initial Funding to Client: FPC will make available to: Ghent an amiount not to axceded 80% of the accounts receivable, or $8,000
whichever s lower, less the setup: fee described in paragraph 4(b} below.
(b) Weekly Funding {Production:Check): FPC will pay the-Clignt; via a weekly production check, for the Net Purchased by FPC
durihg; that wesk, less an amount destribed paragraph 3(c} belctw
{c) Reductions to Client’s. weekly production'check: FPC will deerease the: amount paid to the. Client for the follow;ng
{i Theweekly service fea or other fess as described in paragraph 4 below.
(i) Deferred fundmg of a'part orall of the Clisnt's weelkly prodiiction check in ordet to maintain: the contingency receivable at its
required minimumm parcentage (see paragraph 5 below) and/or the amount owed 1o.FPC by:Client doss not exceed $8,000.
(i) Any account receivable-purchased that weelk which FPG desms unaccaptable or any purchased gceount receivable that
FPC deems uncollectible {ses paragraph 7 below}.

FEES:
(d) Converslon fes:i : FPC will waive thé standard convetsion fee in exchange for Client’s commitrient to rermain with FPC for at

loast. 18 months from tha date: of conversion. FPC will assess a fes of 10% of all converted accounts recelvable, excluding any
credit balanées (minimum:$2, 500}, i sither FPG or Cllent receives notice of termination priof ta fulfiliment of Clignt's commitment
to rémain with FPC for at least 18 mariths from thi date of conversion:
{b) Setupfes: 33000 setup fee (a!l software licensing and HIPAA transaction comphancy)
{c}y Weskly service fees: FPCwill assess a weekly sefvica fee on.all purchased accounts receivable, in acterdancs with the fee
schedlle establishigd below:
Accounts Reécelvable  Weekly Fes Factor

$0 - 549,999 D1063
$50;000 - 599,999 00418
$100,000 - 5249,959 .0G772
' 8250,000 - above 00582

Minimum monthly service fee of 5825

" FPC will walve tho Minimum Service Fee and Contingency Receivable Deficiency Fee for 10 menths, as long as the Client
continties with our service for at loast 18 months from the: date of conversion, If the Client leaves the system in less than 18
months, the client will then ke tesponsibla 1o pay the prewously waived amoirit'of Minimum Service and Déficlency Fees.

(d) Othiar fees:
(iy Clentauthorizes FPC to-assess late payment charges monthly on Patient accounts when payrments are not received at FPC

by the due dates published in tha Patients’ biling statement. FPC retaing all late payment charges. The Client is responsible

for uncollectad late paymient chiarges,
(i) FPC maycharge Client an additional fee (0125 monthly) based on-contingency receivable deficiency (see paragraph 5) on

the f:rsl productlon check each r_nonth
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First Paclﬂq corporaﬂun o
SALES AND. SERVICE AGREEMENT

THIS AGREEMENT Is madn thlo 30 dayof _Jun 2004, by and between FIRST PACIFI CORPORATION, (hate}naftar
called "FPC"); and I, D.D.S, , (hereinafier called the "Client®); whose office Islocated ot _77t4 W. 158" gp,

Orland Park, It 66462, whoaa residence (s !ocafed at S5E. nghlngggm cmgggg, 1L 6us02. ,

1

it

3

4,

i (aj That Client

SALE AND PURCHASE OF ACCdUNTSBECEIVABLE,
(&) Ci]anr agroas te sell and FP
orifs

&)

C agreas.io-buy-ait of Cllerit's current and foture acsounts raceivable, exciuding in-office accounts in
hth fermss_ forth:hareift,

Tt uga FRC:insurarice billng piacedurss for alf tiansations covetsd by soma f6im: of Patiant insuranca-covsrans:
Cl|en! furtter agraa@te kaap on flla'an origin lisfgnod Pationt. authinrizatioi, allowig the Clfant drdfor FPC to provide infofmatitin

to ma Palm ‘gnaurar Ia.ﬂngmlhq Patianite insurance claim,
! counts receivable:-to FPC o considered to hava taken placeat the point EPG receives the

'8 conporati offics.

{d) Cliontshall net sell orassign accounl? feceivable purchased by FPC to. 4 thifd party,.

GH Clhnrmlr usg the'computer system and softwate package fumishedto Client by FPC, Clisnt'agrees that Usgof FPC's software.

~ istorth fiant's uge, FPG majntains: .ownarstip of the computer hardware and softwars provided by FPG.

(® Tha €k , ¥ insurdnce proléd hardware provided by FPG, trom firg, theft or other casualty damage and is
resparislble for ‘any persunal pioprty or Udaidx f applicable, Clisnt agrees to.instalt of prqwde suitable elactrical and teleghone
sourses; cadriefd; cablfng arict outlets requited for computer system and network: operation:

LIENTS HEPRESENTATIONS AND WARRANTIES! Gllant reprasenis and wamanis:

fully di 2

provids, iha profesaional. services. raﬂected inita aceounts recaivabla:
'fu]ry psrformeti

ts regeivable have béen. provlded 1o'tha patlént 2
d fiot subjest to dispute: By the patisnt ar any olher pariy.

riices repraseritad by the- a6
d

. _intfal {_g;,’l:has gathi agcoiint receivalle s vali
That none;of the accounts receivable: has orwil be pladged to anyother pany, unless FPC is immadiately nothiled Inwriting,

(e} That alt amounts pald. on acoounts racelvable purchased by FPC] Including all paymanits:from insurers; cash,-and credit card
payments. recaived In offics; are-owned by FPC. .Cliént agress 1 promptly forward any.and all such payments to FPG!

(h That Client abldas By all applicalileTaws ani ragulations of the 1b6al, btate or federal govarnment entify.

{g) That Clignt maintains all necissary business licerisas as'may ba raquired by'faw.

¢hy That-Cllent will immediately, notify FPG of any changas 1o the-business strocture, ownership, business name, tax ID, and dentat
licenae-used for insurance billing;

PAYMENT TO.CLIENT FOR ACCOUNTS RECEIVABLE: Tho followitig terms and conditions are applicabié to any and all sales'and
purchases of accounts récelvable; excluding In-oflice accounts, by and between Client and FPC:
{a¥ initfal Funding to Cllanti FPG will make avallable to Client an:amotint not 1o encead 80% of the accounts recaivable, or 38,600
whichever is fower, less the-setup feerdeseribed in paragraph 4(b) below.
{b} Weekly Funding (Production Check]:: FFGwill pay the Cllent, via.& weekly production chack, for ihe Nat Purshiased by FPG
_ during that week, fess-an amount descilbed In paragraph 3(c) betow
(e} Reduictions 1o Cllent’ *a weekiy produciion check: FPC will decrease the armount paid fo:the Cllant tar the follawing:
{} The weakly senvice fed or otfief fes as Gesdribed in paragraph 4 below
(i) Detarted fundfng ofa ‘bart of &l of the: Client's weskly produstion cheek i ofdér to-malntain He.contingenty receivable 4t its
tedquired minimunt peréentage (see paragraphi5 balow) antiar the-zmsunt owsd o FPC by Client does not'excend $8,000.-
(m) Anyaccount recefvabig purshased that wesk which FPC deeme unacceptabioor aaypurchased aceount receivabla that
FPG desms uncoilectible (see paragraph 7 belowj

FEES:. L

{a) Convarsionfée: : FPG will waive the standard convarsion.fée in exchange:for Gllents commiiment: to.remaln with FPC for at
jaast 18 monthE fiom thisdate of conversion, -FPG vill assess a fes:of 10% of all converted aczoumsecaivabls, excluding any
credit balances {minimum $2.500), if either FPC or Cliant.raceives notice of termination prior to-fulfiiment of Clisnt's.commitment
1o ramain with FFG for at least 18 months fam the dete of conversion.

{b) Setupfas: §3000 setuptes (sl sattware Hieensing and HIFAA transaction complianicy).

{¢) Weakiy sarvice faes: FPC willassess aweakly service fee on afl purchased accounts receivabls, in accotdance with thi fee
schadule-established below:

Agcounts Recalvable  Weekly Foe Factor

$0- 349,988 01083
$50,000--.$89,998 00915
$100; 000 5249,999 00772
§250,000.~ abova 00592

Minimum monthly-service fee of $825

* FPC witl walve the Minimumi Sarvice. Fee and Gontiiganey Recelvable Deficiency Fer. for 10 monlhs. as long as the Client
continues with our service for at lsdst 18 months from tha date of conversion.. f the Giient leaves the sysiemin. fess than 18
months, the client-will them ba responsible te pay the praviously waived amourt of Minimym Service' and Déficiency Fees.

(d) Other fops:
(} Cliant authorizes FPG o asgess late payment charges.thénthly on Pallént accounts whan paymients arg not receivéd at FPC

by thie due datés pudlisthiad I the Patiants” billing. statement  FPC retains all lafe payment gharges: The Cllent Is resgonsibie

for uncoltested late payment chargas,
() FPC may charge Cllem an additional tae{, 0185 monthiy) baséd oa contingency réceivable deficiency {see paragraph 5) or

o m m e B e e
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10,

12,

13,

/ﬂm o

iniga obligation 1o FPG undel

14,

15

el (b} Fallsionoti

REASSIGNMENT: In ihis avent FPG, in nesoly discretion, congidera ai azgeunt 1 be uncullaetible iindar FPCTnemakcollgetion:
provedure; or il account fals fo maat the. Clignts warrantios (see paragraph. 2) than the Cliant agrees o repurchasethe;
uncoliected batance on that account, When.accaunts are to be tepurchaged, FEG may, i’ liewof retjuiing direct: ‘repayrmonk charge:
the: uncolledted dccount against the contingency recelvable or deduct the amourt from FPG's weskiy produclion cheek io the Client.

MAINTENANCE AGREEMENT AND. LIMITATIONS OF LIABILITY: FFC maiftains the computar If good watkirig ardar durng
Client’s teoure with FPG, pmwdad Cifent Is not iit.defauit-of tig agraement. FPC's: malntenarice agresmeant does not includar
(a; Service reql;ared duesto Imgroner use. of the. system
() Sarvice requimd o user of non-ERC provided hardw and software;.

anics performed by parsor . o atharwise: b by FPC.
EXCEPT FOR THE MAINTEN GREEME ESCRIBED-ABQVE, THERE ARE:NO: WARBANTIES EXFRESSED GR
IMPLIED, INGLUDING BUT NOT LIMITED TO THE WARRANTY: MERCHANTABiUT? ANDFITNESS FOR A PARTIGULAR
PUAPOSE. The Client'ssolaiand sxolusivs remedy:for rapair of réplacsmant Is the maintenance agieament deseribed.above:
FPG shallnot, undarary tircumetdnce, be llable fofany speclslor consequential damageor lest revanties:

NON-FPC SCFTWARE PACKAGES/REMOTE NETWORK SYSTEMS!: The Cllent midy oparate ion-FPG soffwaié packeges/REmote
Natwoil¢gystéms purchassd sléawhers:Onder the folloiwing donditisas;
{a “The software gackage/Hamota: Network: systemm must by ccmpatible and functlon propariywﬂh 1he FPE hardwaré configuration:

angd EBG must.be notified baloresupnsqlhvarafﬂemom Nebiork sysfem igused.
q i 1 malk rdware and/or soﬂware

n-Supp esponslb!é {oy lssuEs: arisingfrom 1 3
packageslﬂémofa, Network sistems: Chiant Bireds Yo hold FPG Rermless fram any auch clalm;

ELEGTRONCI:C SAEOTAGE AND! \?ANDALISM* Iﬂugr 40 aeeuriky rIsks assaclated with Internet actiyity. and parsonal usa.of
; . FPG:

5/ caused by ampvirua, worm,or
“elact nowlngly oF aocidsmally Vil Int &mall, GOy Happy disk;
tape, &¢ othar mgdng, Cliint s agrees w almburse FPC Immediatéiy or expenses Incurred o ramedy.$

damage. RO récommends-
that afl- Clients gurchaes ardinstall compretisnsive; retent:raléase virye protaction Softwarg; réguiarly updats thatsoftwars, and take
other reasunab!ep!ecautmna 1o recuce the possibifity.of elfectronic-sabotage cr vandalism, FPC wa:rams all soﬁware end databases
suppiled by FPC:are virus-frae,

EFAULT: Dataui shall oscarif-Cllent origuarantos

_ (8} Bredched uny ofthe taring ar wairanliey of this agiement.
FPC immadiately fn wiiting of any.actions.and/at events: thaLwouldjaopardlzer FR('s clsar tille for the accounts

sed from Cllant {e.0, tax llen, bankruptey, eto.)
ject‘to of commienices any¥proceeding under Faderal Bankriptoy A¢t or any:insolvency or detiter’s relief law:

recajvab

(d) Rios:
{e) IWany property in the. passession of. FPCor ubligallon of FPG i altamptad te: be fevied upon by any writ'or any pthersuch levy or

notice:of valéis given, orany saleis mada ofany propery exceptin ordibary course. of usingss or defaulfls made inhe
any ottig debtedrtess cfany uam o FPS:

REMEDIES: FPGrmiay Implarment arractive action.to: elrmrnaba the broach(s) andior defaultis). of 1his agreement, without waiving any
olils’ r}ghts and/or:remedies,. F PG‘ shall havethe fallowing nghta ang remedles-and they shall ba cymulative:

(a) T ocslarata FPCls, tion efforts;on.acco b 1o FPE,

{c} Ta fotaclass on any ity p ad i poperate in connection with FPC's foreclosurd oy ifs.security,
ingluding; but riot fmited fo; permm!n“g FF.’.Q o ravfew ihe-Cllent's Patient records and noirfyirlg insurance companies and-Patients

1o make payments:on accounts racelvable directlyte: FRCG:
{d) To-exercise anyand ail remed'e&availqbte under law to. FFG, Icluding the rights and remedies of a secyred party under the

Uniformi Cornigtciaf Code {/CC) as enacted in the.slate whera-the Cliant's officé la Tocated:

TERMINATION; Gliant. or FPG may tamﬂnate this. agreement for any gason by profiding 30 days viritten iotice Yo thig other party:
FPG 1n.zaro on ihe folowing basie:
dha waakly fund]ng provided inorder lo recover the

(a} By:alecting 1o conlinue under all termﬁ of this- agraemenl and modﬂy
ametnt owed 1:FPC by-a targét dafe gstablished by Cllem
t Ovied;

L},_,By discontiniilng fhie sale of naw accourits fecaivabla ta FRE. FRC will continiisto-collect the-accolrits racaivablefor a petiod
riot {o exeesd thide:months, Anyremaining nst amount gived g immadiataly duatand payable,,
rdlsss:of any notice of tormipation: of this Agreement, umj[tﬁe Nst Amount Owed. loF :
-dgteel Fited, the provisions:
continying &5 ‘dasoribad in paragiz S 1 Tt
contintis collecting theaceointy utidar the cyrterittorms arid conditions. of this agreement

BSECURITY INTEREST: To secwe all.of Client's dbligations hereunder, Clisnt grénts 1o EPC.a Seciity [nterest w-all nventory:
axisting and:futire accounts, sccounts recelvabile; contract, rlg}ﬂs, chatielpaper: iNtanaibles; all of debior's rights do w saller of goods
under Adiclé 2.0f the UCE, alt goods relurméd aor repodsessed in connechan thérowith; all aqutpmem. together with all docessories,
substitutions; additicing, Teplaceinents; parts, acceesions affixed or.used in connegtion therewith, wivether now owned or hereafter
acquired or artsing, and the. procesds and pinducts thereof; and wharaver located

POWER OF ATTORNEY: .Client grarits fo FPCClient'’s power of-atfdiney fof the purposé of endarsing Clients nama lo-any
remittares racefvad by, FRC as paymient for services provided by Client, - Clisnt shall. 8xscute assignments with respecitoal
purchasgd accounts receivable s0 as' tavest in FPCTull tife to all purchaged aceounts recelvable. FPC shall fiave the:right 1a collect
from the Palient all ameunts. dus o to become dus 6n sald accounts recerable unléss And untl the agosunts receivabie are

rapurchasad by Cf:ant i the manpar: provtded (e} paragraph 13 ahove:

duced to zern, and any otfier
n tull fdrcs and eHerB!‘l withtées




{) Notwithstandingatis above, the-Clisnt shall rlot assign any of hig Gr har rights or cbilgmioris undar this Agrsemerit without the
prior writtan consentof FPG.
(g} Chentiarsapsnsiis for all colleclion aganty féss incurrdd by FPC.In atternpting te coflact damagas.ar amounts dua.fram Patlent
(h] T the event of any dispute arisfy cutof (s Agrecment batwasn FECand Cilant, including Arbitraticn of bankrupley procesting,
pravaﬂing paity: shail ba entitled to racdver reasgnabls anomay‘s {gag and costs, including any coste and fées incuirad iy any
appeal,
19.. DEFINITIONS: Whenever iused in FPC'y Salés and Service Agree eit, tha-fotlowing: terms shall have the féllowing meanings!
{a) "Paﬁem‘ rafg t& & pé rSmfa) whio figs elected tdrpurchase Bepvicas of client regerdioss of who shail be-theacfual: reclpfeni of
such-sanices.
(rs}' Acaounlaﬂeceivabls shiaflrefer & the fotdl afal purchiised aéeounts reteivable Witk &n uripaid patient belance owirg, Which
excludes accounis with credit balaricas:
G accounts” reter tr.only moseaccnunls recewahle not purchased, or{hase accounts: reasslgnad by FPE, FPCwillnot

cortain dervicss 1o ii-office:ace s, inictixding fut fot Iimited:io: funding, Billing and eclsction services.
i ' wed'io FPE or Cliant, all bé compiited ag sl o paymantfecaived by

' ;PCCZ' fosy ali teps assessed by FPC; less all funding provided by FPE, over the tenuia of the: Cfant's busiisss ralationehip} with

(ef “Net- Purcﬁased by FPGY refers.| to the.net jncreaseldecrease of Accounts Hecewab!adua to Accounts Recelvable purchased by
FPC; ahif shall be computed’ag Grosg Prodiction-and In-Offlge: Actountéttanslenad to FPQ, less Adjisimenis, tass Payments.
Retaingd by Client.

IN WITNESS WHEREOQF, the partioa have signed this Agreament the day.and year above writté.

CLIENT:

7
.

Title: Executive Vieo Pragident of Sales & Servite: By: 4

FIRST Pﬁmcgoaabmmou

By
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CERTIFIED MAIL

October 6, 2005

TFirst Dental

Mary Tujetsch, D.D.S.

7714 W 159" St.

Orland Park, IL 60462-5036

Dear Dr. Tujetsch:

I have discussed your account several times with Katic Lucitt and out home office; however,
after a carefiil réview of our business relationship over the past year, we have determitied that it
would bein our mutual interest to close out youraccount at this time, !am writing to provide
you with 30 days notice of {exmination.

FPC currently owes you $3,451.90. Please et us know thé most convenient point in the next 30
days that we can return the existing accounts along with any amount that we owe to.you, At
that point, we will stop all FPC processing of any iransactions on your accounts, and all fees
will cease. If FPC receives any payments after that point, we will forward those to your office
for posting and deposit.

As stated in my earlier correspondence, FPC agrees to waive all previously suppressed fees. To
assist in your transition to your new computet system, FPC is prepared to leave our hardware
and software in your office for up to two weeks after the point when we cease all processing and
fees. We will arrange (o recover our equipment at the end of that period or soonet if that suits
your needs.

We appreciate the opportunity to be of service in rieeting your practice goals, and want to wish
you ongoing success in your practice. If you have any questions, please give me a call at 503-
551-123¢

Best regards,

Kevin Brady
Vice President, FPC

¢c! Katie Lucitt, Account Executive
David Wenger, Marketing Executive
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FIRST PACIFIC

CORPDRATION
Togethér tie do more

o

Tly 6, 2006

RE: Dr: Mary Tujetsch 110140, Dr: Todd Pusateri 111089
To Whom It May Concern:

On or abaut July 1, 2004, Dr. Mary Tujetsch purchased the dental practice of Dr’ Todd Pusateri, located
at 7714 W 159% St; Orland Park; 1L 60462-5036. Dr. Pusateri was: already a client of First Pacific
Corporation (FPC) at the time of the sale; and Dr. Tujetseh became an FPC client at the time of thec sale.

As part of that gale, FPC generated a.copy of the datahase created duxmg Dr. Pusaten 3 tenure w;th FPC,
phone numbes, ctc .‘), but did not include any | ﬁnancml data or account lustory for the panent accounts‘
Lacking financial data, Dr. Tujetsch’s database also lacked the ability to report Active Patients prior to

her posting of new financial transactions

In the fall of 2005, at Dr. Tujetsch’s request, FPC generated a report of Active Patients from Dr.
Tujetsch’s database. However, the report parameters requested by Dr. Tujetsch pre-dated her temire-as an
FPC client. Upon presenting the report to her and leatning of her intended use; our Account Executive
caittioned her thiat the teport would be inacturate for her stated purpose of comparing the number of
Active Patients on the report to, ibe number of Active Patients stated i in her sales agréement with Dr:
Pusateri.

As patt of the sale; Dr. Pusateri agreed fo allow Di. Tujetsch access to his database, which encompassed
financial transactions on patient accounts, for 90 days after the salé of the piactice. Although she'had
aceess to Dr: Pusateri®s database for fhree mionths following her: purchase of the practics, we have ng
records that indicaté she requested or generated a report of Acnvc Patients from Dr, Pusateri’s datibase.
Once we delsted Dr; Pusateri’s database from the computer in the office; Dr. Tujetseh had nd access to
Active Patient infofmation:prior to July 1, 2004.

At this time, FPC has deleted both Dr . Pusateri’s database and Dr. Tujetsch’s database from our system,
arid we have no record of Active Pauents for either database.

1f'you have any questions, please call me at 503-588-1411, extension 2208.

Best vegards,

Bret Ketsdever
Client Accounts Manager

P.O. BOX 3000 B00,544.2345
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