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Abstract

The paper presents and discusses the carrier's stowage duties under the Hague and

HagueNisby Rules and contrasts them with siInilu duties created in the Hamburg

Rules. Particular attention is paid to stowage responsibilities in relation to the

carriage of dangerous goods. A subsidiary exarnination considers the extent to which

international stowage regulations adopted to proteet safety and the environment may

affect what constitutes proper stowage under the contraet of carriage.

Ce mémoire a pour objet de présenter et d'analyser les responsabilités d'arrimage du

transporteur sous les règles de la Convention de Bruxelles de 1924 et celles de la

convention la HagueNisby eu les comparant notamment aux responsabilités

siInilaires établies par la nouvelle Convention de Hambourg. Une attention

particulière est attribuée aux responsabilités d'arriInage par du transport de biens­

dangereux. Finalement, une étude subsidiaire considère également l'iInpaet que

pourrait avoir la réglementation internationale adopté sur l'arriInage pour garantir

la sécurité et projeter l'environnement, dans l'évaluation de ce que constitue un

arriInage valable sous un contrat de transport.
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INTRODUCTION

I. THE TOPIC

•

While stowage is an integral pan of any undertaking to transpon goods, its

significance is probably most noticeable in the carriage of goods by sea. The

exceptional streSSeS to which cargo can be exposed during a maritime voyage

make proper stowage of the goods a task of utmost imponance. However, many

factors which contribute to the complexity of the transpon operation can make

stowage difficult:

Technological development bas lead to an ever-increasing variety of goods

being transponed, many of them dangerous1• In order to properly dea1 with the

cargo, the carrier must be aware of the sensitivities and the special treatment

required for a plethora of different types of goods. Dangerous goods demand a

panicularly high degree of vigilance as even small oversights may result in

catastrophic damage to the ship and the environment and may even take a toll on

human life.

Furthennore, the long chain of persons who are like1y to handle the cargo

in the course of a typical transpon operation poses problems both with respect to

the communication of special banding requirements, and with regard to the

allocation of responsibility for damage caused by poor handling.

Finally, poor stowage may also result from the breakdown or mis'lse of

machinery or other equipment used increasingly in modern transpon.

The tum of the ceDlUl'y bas marked an increase in government regulation of

maritime activity, exemplified in pan by the adoption of numerous international

Il bas been estimated !bat as much as SOS of cugo uauspor!ed al sa tocIay may bc c:haracterized as
"daDgerous", "bazardous" or "harmfuI". see H. Warde1mm, "TraDsport by Sea of DlIIIgerous•
Hazardous. HarmfuI lIIId WasIC Cargoes" (1991) 26 Europeao TrlIIIsport Law 116 al 116.
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conventions on the area. This regulation bas been fuelled by a heightened social

sensitivity to environmental and safety issues and a trend towards govemment

intervention in the commercial sphere.

In the area of private law, stowage is an essential pan of the carrier's obligation to

properly deal with the cargo and may 21so be relevant to the obligation to provide

a seawortby vessel. Proper stowage. especially that of dangerous goods. is a1so the

subject of public law regulation designed to avoid and/or limit environmental

damage and ensure safety.2

n. PURPOSES AND APPROACHES OF THE STUDY

The focus of this paper is the presentation and discussion of the carrier's stowage

responsibilities imposed in international regimes such as the Hague. HagueIVisby

and Hamburg RuIes. A subsidiary examination will consider the extent to which

public law stowage rules, enacted with a view to protect public health and safety,

may be transplllIlted into the private law sphere 10 be used as evidence of

contractual breach on the pan of the carrier to properly deal with the cargo.

2 $ce e.g./ntD7UlliOlllJ1 c:otrmuionfortheSqfetyofUfe QI Seo. 1 November 1974,1184 U.N.T.S.2, wilb
ProIocol, 17 FcbruaIy 1978,32 U.S.T. sm, Cbapter vu.
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m. THE SCOPE

A. A Def"mition of Stowage

Stowage bas been defmed as "[t]he storing, packing, or arranging of the cargo in a

ship [or other vessel of transportation], in sncb a manner as to protect the goods

from friction, bruising, or damage from leakage".3

This definition bath contains a description and sets out the purpose of stowage.

While one purpose is to reduce the risk of damage to the goods during transport,

the manner is whicb cargo is "stowed, packed and arranged" mayalso affect the

safety of the ship, crew and passengers as weil as the release of polluting cargo in

the environment. Consideration should therefore be given to safety and

environmental issues as weil as to matters affecting the security of the goods

exclusively.

The danger of personal injury, damage to the goods, and damage to other

property may require special stowage precautions. Such precautions may easily

contlict with the commercial interest of having loading and stowage performed

rapidly in onfer to minimize the time the ship spends in port and the attendant

loss of profits. Moreover, it is important that the ship's cargo space is used

efficientiy, 50 that a maximum Ioad cao be carried.

The stowage operation aIso includes "trimming", the operation of evenly

distributing the cargo throughout the holds 50 as to ensure the maintenance of the

ship's balance ,4 The trim of cargo is DOt ODIy œcessaIY to preserve the Safety of

3 see <:ampbeII Black, Blad',s Law Dietiollmy,5th ed. (St. Paul, MiIlD.: West Pub1ishiDg, 1979).

4 see B. Reyuolds, "StowiDg, TrimmiDgIIId 1beir Efl'ecls on DeIiveIy, Rist lIId Plope.ty iD Sales
"F.o.b.s.":F.o.b.t.'lmd "F.o.b.s.t."U9S4) Uoyd'sMaritime lIId CommcIdaI L. Quart. 119 lE 120.
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the ship, but may be required to optimize the vessel's seagoing capabilities and

thus minimize fuel consumption as weIl as increase her speed.

In light of the above, it appears more appropriate to defme stowage as: The

storing, packing, arranging and distribution of the cargo in a ship in such a manner

as to protect the goods from damage, preserve the safety of the ship and prevent

pollution, taking into the account the need for a speedy and efficient transpon.

B, Stowing Is Not LoadiDg or CariDg for Cargo

Stowage being the "storing, packing, arranging and distribution of goods in the

ship", it may, in principle, be distinguished from loading and "caring for" the goods.

Loading refers to the physical transfer of the goods onto the ship and immediately

precedes stowage while "care of" the goods begins after stowage, once the ship bas

left the pon of loading. Although an independent exposition of ruIes relating to

loading and care for the goods is beyond the scope of this paper, in practice, it is

difficult to draw a sharp distinction between stowage and other cargo operations,

especially with respect to finding the cause of damage.S Because many of the

same considerations apply to several or ail cargo operations, the discussion of

stowage may overlap with loading and caring for the goods where appropriate.

S Sec e.g.Knott v.Botany M"Ills,I79 U.5.69,21 5.0.30,45 L Ed. 90 (1900), wbcle wool aad WC( sugar
wcre stowed in the samc c:omparlIIIeIIt scparaICd by a DOD-waœrtigbl bu1kbead. Tbc c:arao was
trimmed in such a way!bat Iiquid draiDagc fmm the sugar was 10 f10w 1ft, rNrJ fmm the wool, aad
thcre he pumped Ollt of the sbip. On a Iatcr stage of the voyage, 1ft c:arao _ discItargcd causing the
draiDagc 10 f10w forward aad tItcreby damagccI the wool. ID Ibis case il migbl he c1illicull 10 dccidc
wbcthcr il _ acg\igcIIt stowIgC, loadiDg, c:arctakiD& or cIiscbarging wItidt CIIIsed the damage.
Howevcr, il was of110 1ega1 signifi.......... 10 cIecidc wItidt c:arao operation bail CIIIsed the damage. Tbc
issue _ 10 _nuine wbctbcr the damage bail becD c:aused tbtough tbc oqIigctll JDaIII&CllIClIl of
the sbip, for wItidt the sbipowDcr _ DOl 1iablc, or tIuough the oqIigctll 1taDdIiDg of the c:arao, for
wItidt he _ 1iablc.
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There is almost no limit to the numher of ways cargo can become damaged within

the confines of the ship. Liquid cargo may leak out of its package and thus

damage dry cargo,6 food-stuffs may become contaminated,7 cargo may become

misshaped or crushed by the pressure of other cargo stowed on top,8 become

scratched,9 or he damaged by heat. lO It is therefore virtually impossible to

exhaustively survey all possible causes of damage and the stowage precautions

which may he taken to avoid them. Examples will be provided to ilIustrate the

most significant causes of cargo damage due to improper stowage.

6 77Je TmttDdl. 1961 AMC 1231 (N.D. m.); Bnld: Mills LId. V.Bladc SaJ S.S. Co•• [1973] F.C. 387, 2
Uoyd's Rep. S31 (T.D.)

7 Gliddm Co. v.77Je VtI'I/IOIIt. 47 F. SUpp. 877,1942 AMC 1407 (E.D.N.Y.).

8 77reSi~, no F. 2d 60, 1940 AMC 731 (2 Cir.); GL Crippm v.V_ 7Ug Boal Co••
[1971] 2 Uoyd's Rep. 207 (Ex.Ct.).

9 77Je So::lhem Oœ.f (1939), 1940 AMC S9 (S.D.N.Y.).

• 10 77Je Obmin l'rao/)'. 194 F. SUpp. 61S. 1961 AMC 23SO (E.D.I.a.).
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IV. NOTES ON SOURCES OF LAW AND

INTERPRETATION

A. Sources of Law

The conventions relevant to the contraetual aspect of stowage are the Hague

Rules11 , the HagueNisby Rules (the Hague Rules as amended by the Visby

Protocol)12 and the Hamburg Rules. 13 While each was intended as an

"improvement" upon its predecessor, all three are currently in force and thereby

create parallel regimes.

National law and jurisprudence must be e:xamined for two reasons: Firstly, states

wbich have a "dualistic" view of international and domestic law require the

adoption of a domestic act wbich transforms or incorporates the international

rules into domestic law. 5econdly, whether in monistic or dualistic legal systems,

juridical interpretation is essential to e1ucidate the content of the international

rule. The domestic laws surveyed wül, for practical reasons such as language and

11 InteT1lQ1ÏolUll Conllt1ltion for the Unijiœtion of Cerain RIdes of Law Reltzting 10 Bi11s of Lading, 2S
August 1924,120 L.N.T.S.1SS.

t2 Prolocollo A1Mnd the IntD7llltiolUll QmIIt1Ition for the Unijictllion ofcmain RIIIes ofLaw Rdiuing 10

Bills ofLading, 23 FcbruaIy 1968. The Vuby PIoloc:ot ClIIIIIOl be app1icd iDdcpeDdeDI1y, bul cœates
togetbcr with the Hague Rules ODe siDgle ittstrumeIII, see art. VI of the Protoeo1. Il shouId a1so be
meatiODCd tItat an additioaal protoeo1 was adopted iD 1979, makiDg Special DrawiDg RigbIS the unil
of lIlXOUIIl iD art. 4(5) of the Rules.

13 Unilttl NtJIions ConIIt1Ition on the OuriageofGoods bySat, 31 Match 1978, UN Doc. A/CONF189/13,
171.L.M.60S, emeœd iDto fcm:e 1. November 1992.
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accessibility to material, be limited mainly to those of Canada, the U.S., the U.K.

and the Scandinavian countries. 14

B. Interpretation

The aforementioned international conventions ail seek to promote uniformity on

their respective area of law. 15 In order to achieve this goal, it is vital that the

courts consider the interest of uniformity when interpreting convention provisions.

Fortunately, national courts have been sensitive to this aim, although perhaps DOt

to the extent that one might wish.

As a general rule, a convention must be interpreted "in good faith in accordance

with the ordinary meaning to be given to the terms of the treaty in their context

and in the light of its object and purpose".16 The courts might therefore find

that term.~ and expressions which had a particular meaning in domestic law

preceding the convention, should be given a different interpretation under the

14 The ScmIinavian COUDtriCS (DcmDark, Norway and SwedeD) will bc tteaICd as a siDgle "jurisdiclion"
due 10 tbe ncar UDifollDÏty of tbcir maritime law. The 5catM!inavian maritime codes are vinually
idcnlical and it is common for one colllll1Y 10 cIraw 1IpOII judicial dcdsions rcncIctcd in anotbcr witb
RSpect to maritime mattCtS.

15 ln tbc Hague aDd HaaœtVisby Rulcs tbc pmposc ofUDifollDÏty foUows from tbcir tille:"lnIcmationa1
ConVClltiOD for tbc UllifiClltiOll ofCcnain Rulcs ofLaw RclatiDg 10 Bills ofLading" [Empbasis addcdJ.
The Hamburg Rulcs an. 3 cxplicitly provides tbat tbc goal of UDifoIIDity must bc œgarded in tbc
interplClation aDd application oftbc Rulcs. The prcamblcs of SOLAS 1974 aDd MARPOL 73n8 aIso
_ tbc aim of UDifollDÏty.

16 ~ 1/ïtlllltl CoIIwIuiOll 11ft lM üzw ofTMltits, 23 May 1969,8 aM 679 an. 31(1). The Convention
is considcml 10 a large _ 10 bc a codification of intcmaIional c:ustomaIy law. Its principlcs are
tbCIeforc applicable 10 trcatics adoplcd prior 10 tbc Vicnna ConYCIItion aDd are bincIiDg 1IpOII mtcs
DOt party 10 il.
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convention. 17 Moreover. a coun should if possible follow an interpretation of

the convention which bas been broadly accepted in other convention states. 18

t7 Sec lhus 77u! Moni/œn. (1983) 1 Uoyd's Rcp. 1 al S (H.L.), Lon! Diplock:
·[the Rules) sbould be given a pwposive radier Iban a nanow li1cnJislic collSUlIClion.
panicularly wherever Ille adoption ofa liIeraIistic collSInICIion wouId enable Ille Slaled pwpose
of Ille internationa1 convemion. \Iiz. Ille UDificaIion of domeslic: laws of Ille ColIIIaCIiDa S1ales
relaq ID billsof ladinc,ID be evaded by Ille use ofcolowable devices ilia!, DOl bein& expressly
referred ID in Ille Rules. are DOl specificallyprobibiled••

18 Sec $log liM Lrd. v. Foscolo. Mll1I8o ci Co., (1931) Ali E.R. Rep. 666, [41 U. L. Rep. 165 al 174
(H.L.), LonI Maemi11l11:

'11 is imponam ID remember Ibal Ille (1924 Carril&e of Goods by Sea Acll wu Ille 0UIC0IIIe

ofan inIemaIionaI COlIfereDce and Iballbe RuIes in Ibe scbedule bave an inIemaIionaI currency.
As Ibese RuIes must come UIlder Ibe c:oosideraIioD of foreiIn couns il is desilable in ;he
inœresls of UDiformily Ibal Ibeir inlerpretation sbould llOl be riaidly COIIIIOIIed by domesIic:
precedenls of anœcedent daIe. but raIber Ibal Ibe Jaaaua&e of Ibe RuIes sbouId be COIISUIIed
on broad principles of &eoenI accepcion.'
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STOWAGE & THE CONTRACT

OF CARRIAGE

J. INTRODUCTORY REMARKS

Damage caused by improper stowage may give rise to a multitude of private

claims. which in many jurisdictions may be framed either in contraet or in tort.

The following discussion will concentrate on those claims arising under contracts

for the carriage of goods as regulated by the Hague and HagueNisby Rules. A

comparison with the Hamburg Rules will follow. Personal injury claims are

regulated by other conventions and national law and therefore lie outside the

ambit of this discussion. 19

A. Survey of Potential Claims ArisiDg From Stowage

cargo owners are some of the most frequent claimants for losses occasioned by

stowage problems. Improper stowage may result in cargo damage either during

the stowage operation itself or in the course of the voyage. Moreover. if the

agreed amount of cargo cannot be carried due to pool' space management during

stowage. shippers whose cargo is left unloaded may claim damages.

The carriermay demaM compensation ftom stevedores or longshoremen to whom

the task was assigned when inefficient stowage results in redllced freight eamings.

19 PmoaaI iqjuzy cIaims iD maritime aaasport have beeD dea1t with to SOIIIIC _ iD iDlaDatioœ1
c:onveoliODS. (IC. AtIICIIs CoDvœlion œIatiDg to 1he Carriage of l'asseDgers lIId thcir Luggage by Sea,
AtIICIIs, December 13.1974; PzotocoI to 1he AtIICIIs CoDvœlion œIatiDg to 1he Carriage of l'asseDgers
lIId thcir Luaa&e by Sea, lOlldon, N<MIIIber 19. 1976) but 1he 1aw iD tbis ma is far froID 1IIIifonD,
telyiDg as it does mostly on Datioœ1 tott law.
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Related claims may arise from unduly slow or poorly planned stowage which

increases the time the ship must spend at the pen of loading or subsequent pons.

Funhennore, stevedores. longshoremen and crew members may claim for personal

injuries sustained either during the stowage operation, en roUle or during discharge

operations. Improper stowage may a1so endanger the ship's safety. Should the

ship suffer damage as a result, a multitude of other claims are foreseeable:

damage or 10ss of the ship and cargo, death or injury to persons on board and

ashore and environmental damage. Cargoes of dangerous or hannful goods

require particular attention because even minor oversights can have dire and far

reaching consequences.20

B. The Contract of Carriage

1. The contraetual context

The typical international maritime carriage will involve a large number of

contractual relationships. The contract of carriage will often be pan of a sales

contract between a buyer and sener in different countries. Depending on the

tenns of the sales contraet, the buyer or the seller will CODtraet with the carrier for

the transpon of the goods. This duly will be perfonned either directly or may be

delegated to a freight forwarder. On the other side of the equation, the carrier

will often be. the cbarterer ratber !ban the owner of the ship to be used for the

carriage. In that event, a contraetual relationship will exist between the shipowner

and the carrier. Other COntraelS accessory to the contraet of carriage may exist as

weU: 1œding, stowage and discharge dUlies are often contraeted out to

20 A SIriIdDg example is the tragcdy which tooIt place wIIeII lbc MOIlI BltInc. overIoadcd wilb
mnmmilioo. cxplodcd iD Ibc Pon of Ha1ifax iD 1917. 3.000 people _ Id1Icd. 9,000 _ iDjurcd
and 6.000 homes _ dcsaoyed.
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stevedoring companies. and insurers will be involved in both the cargo and the

carrier sides of the contract of carriage.

2. Parties

a. "Skipper"

The parties to the contract of carriage are the "shipper" and the "carrier". In

general terms. the shipper is the person who is sending the goods. The Hamburg

RuIes provide a more detailed explanation at art. 1(3) where "sbipper" is defined

as "any person by whom or in whose name or on whose bebalf a contract of

carriage of the goods by sea bas been concluded with a carrier. or in whose name

or on whose bebalf the goods are actually delivered to the carrier in relation to

the contract of carriage at sea.•21 Althougb the sbipper will usually be the

seller of the goods. the INCO terms selected in the saIes contract may delegate

transport arrangements to the buyer.

b. "Carrier"

The "carrier' is the party who bas contracted to transpon the goods. As

mentioned above. he does not necessarily own the carrying sbip. The vessel may

have been chanered from the sbipowner. Modern sbipping practiœ often bas one

person seIling transpon services to the public and another actually perfonning the

carriage. Thus. IWO carriers may be said to be bound by the transpon conttaet:

the conttacting carrier and the actual or perfonning carrier. Parties commoDly

21 The clefinition of "shippcr" provided in the Hamburg Rules bas bccD adopted in other legislalive aets.
see e.g. Canadim Coast Guard, "1'M Code ofSofe Prtu:tiafor Solid Bulk Qugoes. (Ollawa: Canadian
Coast Guan!. 1984) al 1.16.
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found to he "actual carriers" are the shipowner (when the contracting carrier is

orny a charterer vis a vis the ship) and stevedores hired to perfonn 10ading and

stowage.

The term "carrier" is defmed in the Hague and HagueNisby Rules as including

"the owner or the charterer who enters into a contract of carriage with a

shipper".22 This definition is problematic because it does not delimit the tenn

"carrier". Instead, "carrier" is said to also include the contracting carrier.23

Thus, under the Hague and HagueNisby RuIes, both the contracting and the

aetual carrier may fulfil the defInition of "carrier" provided. This is a problem

which bas been solved in various ways in national law.

The Hamburg RuIes offer more clarity because they both provide separate

definitions for COnlracting and aetual carriers24 and indicate the periods of

responsibility of each. The contracting carrier bears the primary responsibility for

the performance of the carriage,2S and remains bound even when carriage duties

have been delegated or subcontraeted to another. Where an actual carrier is

involved, all rights and responsibility of the Hamburg RuIes will apply to him

during the lime he bas control over the goods.26 Therefore. concurrent liability

of the contracting carrier and the actual carrier is possible and the two parties

may he held jointly and severally liableP

22 see an. l(a) of the Hague and HaguelVisby Rules.

23 ID praclic:e. it may be plOblemalÏc to estab1isb who the conuaeting carrier is. Quile oftcn. there arc
prinled sevetal lIllIIIeS on the bill of 1adiDg, such as the Dame of the sbip, the ship owning company
and the cbanerer.

24 see Hamburg Rules. Arts. 1(1) and 1(2).

2S Ibid. an. 10(1).

26 Ibid. an. 10(2)•

27 Ibid. an. 10(4).
-~~
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c. Other panies

The receiver (consignee), who is often the buyer of the goods, stands at the other

end of the transpOrt. The saIes contract will determine whether he becomes the

owner of the cargo at the time the cargo is discharged or at some earlier period.

The receiver of the goods may sometimes he referred to as indorsee or assignee

depending on how he came into the position as receiver of the goods.

Other parties may also derive rights and duties from the contraet of carriage, sueb

as insurers and steVedores. Sïnce national law determines who may sue and who

may he sued under the contract of carriage, this paper will not address these

issues.

3. Bms of lading

The bill of 1ading is an essential document in the carriage of goods by sea. While

it began as mere praof of the carrier's receipt of the goods from the shipper, it

bas developed ioto a multi-functional instrument.28 The receipt function of the

bill of 1ading is still important - the bill of 1ading is evidence of the condition in

whieb the goods were received by the carrier at the time of loading. In addition, it

will comain the contraetua1 tenns and thus constitute the "best evidence· of the

contraet of carriage.29 More importantly, the modern bill of 1ading often

functionsas a document of tide. It may be transferred and obliges the carrier to

deliver the goods to the holder of the bill of lading. The titulary function of the

bill of 1ading aUows its ~lder to deal with the goods even before their arrivai at

28 P. Todd. ModD71 Bills 0/LadiIrg, 2d ed. (Oxford. Eug.: BSP PIOfessioaal Books, 1990) al l.

1 29 The AIlienne:f (1950), [1951] 1!C.B. SS, 84 U. L Rep. 340 al 344.
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the port of discharge. The goods may be re-sold or offered as security for a debt

by the mere transfer of the bill.

4. Stowage responsibilities

Two main questions must be answered in relation to stowage responsibilities under

the contract of carriage: 1) Who is bound to perform or anange for the stowage?

and 2) who is responsible for damage or 1055 which results from the stowage

operation ?

There is rarely any uncertainty as to who is obligated to stow the cargo since the

duty will be either explicitly stated in the contraet or implicitly understood by the

parties.3O While stowage will usually be performed by the carrier or his

delegates, the CODtract of carriage may alternatively provide that the shipper must

anange for stowage.

Determining who is to bear the responsibility for 1055 caused by improper stowage

tends to be a thomier problem. Although one party may perform the stowage,

responsibility for poor stowage can lie with another. For example. the carrier may

have stowed cargo improperly not through bis own negligence but because the

shipper failed to give notice of any special bandling required for the particu1ar

goods consigned. Furthermore, where stowage duties have been delegated and

perhap~ even sub-delegated, questions arise as to which persan or persans will

bear the ultimate liability for the loss.

30 Occasionally, dispulcs arise as 10 who sbaIl pay for loadiDg lIId stowagc, SCIe e.g.B1Ilndy SrrIs. v.N~llD
Simoni Lld., [1963] 2 Uoyd's Rep. 393 (C.A.).
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C. Historical Background

In pre-industria1 society. the terms of the contraet normally depended on the type

of contraet entered into rather than the specifie agreements made by the parties.

The contraetual situation was thus comparable to that of standard form contraets

or adhesion eontraets whieh are extensively used today.31

With the industria1 revolution and the increase in trading arase the hDertarian

notion that eontraetual terms should be freely arrived at through negotiation

between the parties. However. in seme contraetual relationships sueb freedom

remained illusory. In liner trade. the well organized shipowners had a superior

bargaining position and could ahnost unilaterally dietate the terms of the contraet

of carriage. By the end of the 19th century. shipowners had developed standard

form eontraets whieb all but eompletely excluded any liability for cargo

damage.32 The strongbold of shipowners was alse reflected in the creation of a

model bill of lading under the aegis of the International Law Association in

1882.33 It not only contained a long list of exceptions from shipowner liability

(similar to the one that can DOW be found in an. 4(2) of the Hague and

HagueIVisby Rules) but also ïnttoduced a per package limitation clause in the

remaining cases where the shipowner could be held liable.34

The first significant reaction te this abuse of contraetual freedom came from the

U.S. where cargo interests weœ better organized and the men:bant fleet relatively

31 Sec J. Ramberg. "Freedom of CoDlract iD Maritime Law" (1993) LMCLQ 178 Il 178-179.

32 The sbonest of such clauses rad: "Not respollsible for anytbiDg". sec P. EIœIuDd, TrrmsporrtJjrakr
(C'opeDbI&"lll: Jurist- OS 0k0II0mif0rbuDd ForIag. 1991) Il 21.

33 J.C. Sweeœy. "UNClTRAL lIld l1Ie Hamburg RaIes -The RisIt AlIoc:aticm ProbIem iD Maritime
Tumspon of GoocIs" (1991) 22 J. M. L C. 5n Il 514.

34 ~i~ l1Ie c:mier-frieIIdI! c:baracler or~ lIIDdeI bill of1adiDg. ir aclWIlly COIIraill'd more balaaced
provISlO1IS Ibm Olher of Ils COD'enqmmes.
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small.35 The Haner Act, 36 adopted in 1893, introduced the flt'St mandatory

regime prohibiting bill of lading clauses which unduly favoured the carrier. Of

particu1ar importance to Slowage, were two provisions, now listed as sections 1 and

2 (app. 190 and 191) of the Act: Section 1 declares void aIl stipulations which

relieve the shipowner from liability for damage caused by negligent loading,

Slowage, eustody, care or proper delivery and Section 2 prohibits stipulations

which lessens the shipowner's obligation in exercising due diligence to furnish a

seaworthy vessel and to carefully SlOW and deliver the cargo.

The Haner Act was, to a great extent, used as a model for the Hague Rules

which where adopted some 30 years laler. One example of the influence of the

Haner Act can bee seen when comparing sections 190 and 191 of the Act with

articles 3(2), 3(1) and 3(8) of the Hague Rules.37 Because of the historica1 bond

hetween the Haner Act and the Hague Rules, cases decided under the Harter Act

will he relevant in interpreting the similar provisions of the Hague Rules.

35 J. Ramberg, SllPfG IIOIC 35 al 179.

36 46 V.S.C. AppeDdix 190-196 (1988).

37 1be Htuter..fa still appUes to domestic eatriage in lbe V.S. lIId to intematiOIIII eatriage beforc
loading lIId after cIischar&e. see lbe CIurùlg~ofGotJtü bySm ..fa, 16 April 1936.e. 229,49 SIaL 1207·
1213,46 V.S. Code AppeDdix 1300-1315 (heœinafter V.S. COGSA) ss. 12·13111d Htuter..fa s. 1.
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II. APPUCABILITY OF TIIE RULES TO STOWAGE

AIthough the Hague. HagueJVisby and Hamburg RuIes ail regulate contraets for

the international carriage of goods by sea. their respective provisions are neither

perfectly equivalent nor ail encompassing. The following discussion will contrast

the general mandatory scope of the three C<.'nventions. paying particular attention

to the provisions which are of special relevance to stowage.

It is weil established international law that only states which are parties to a

convention are bound by it.38 However. it is noteworthy that a significant

number of countries which are not parties to any of the conventions have adopted

domestic versions of the Hague or HagueJVisby RuIes39• States have also.

through national Iaw. provided for the mandatory application of the RuIes to

contraets for the pureIy domestic carriage of goods by sea.4O Even in the

absence of governmentaI action making the RuIes mandatory. parties ta a contraet

tnay take the initiative to stipuIate their applicability ta a particular contract for

the carriage of goods.

38 An. 34 of~Vi_ Co/nImIion on lM Law ofTmllies. 23 May 1969. 81LM 679: "A trealY does DOl
crcaIe cithcr obligatiODS or rigblS for a lhùd Stale withoUl ils COIISCIIl". Sec also L. HCIIIàD et al.,
IllltmDlional Law. 2d cd. (St.Paul. MiDD.: West PublishiDg Co•• 1987) al 64-66.

39 E.g. Caaada bas Dcithcr ratificd IlOl' acccdcd 10 &DY of the COI1VCIIlÏODS. but the HaguclVisby Rulcs
bave DCYCrlhcIcss bccn given the fim:e of Jaw iD the CDniagtof Goods by Wattr Aer. s.e. 1993.c. 21
(hcrciDaftcr COGWA). s. 7(1). Il is iDlCrcsting that the Mt also cmlains provision for rcp!acing the
HagucIV'lSby nalcs with the Hamburg Rulcs al a Iater stage, sec COGWA. ss. 3(b), 4 and 8(1).

40 E.g.COGWA, ss.7(2)(b) and 7(4) which npancls the scope of the HaguclV'ISby RuIcs 10 c:ovcr intra·
CJnadian uanspon. 1bc SnnvIinavian COUIIIrics, aU panics 10 the HaguclVisby Rulcs have also
eltp"I'Vd the scope of the Rulcs 10 c:ovcr domcstic traIISpOtt. sec thus Lov om Sj.,antn [1bc
Norwegïan Muitimc Code). 20 July 1893 Dr. l, as 'me":IM of Il JUIIC 1993 Dr.83 [herciDafter
Norwtgian MIUilinrt Codt) § 169.
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A. The Mandatory Character of the Rules

An. 3(8) of the Hague and HagueIVisby Rules and art. 23(1) of the Hamburg

Rules, make null and void any contractual stipulations that lessen the

responsibilities and obligations of the carrier under the respective conventions.41

If the Rules apply, they will automatically impose minimum responsibilities on the

carrier wbich cannot be contracted out of. Although the Rules do not prevent the

carrier from increasing bis responsibilities under the contract,42 in practice, he

will rarely have any incentive to do 50.

B. To Wbat Types of Contracts Do the Rules Apply?

The mandatory scope of application of the Hague and HagueNisby Rules is

limited to "contraets of carriage cov~3 by a bill of lading or any similar

document of title".44 The Hague and the HagueNisby Rules therefore seem

inapplicable to contraets for the carriage of goods by sea where only non­

negotiable documents, such as seaway bills, are issued.45 The Hamburg Rules

41 See c.g. Covt/lll')' Shepparrl v.Lanimaga S.S. Co. (1942), 73 U. L. Rep. 2S6 wh= an EDglisb coun
applyiDg Ibc Canadian version of !he Hague Rull:s bcld null and void a clause exempting !he carrier
from liabUity for lainlCd goods.

42 Hague and HaguclVisby RuJes an. S, and HIlDburg Rules an. 23(2).

43 Il is CDOUgh if!he parties COIIlCIIIp1alcd !he iSS""K'C of a bU! of 1ading CVCD if il wu lICYCl' lId1Ia\Iy
issucd, 1'yreM Co. v.Sdndia 51_ Navigation Co., (J9S4) 2 Q.B. 402,1 Uoyd'sRep. 321.

44 See Hague and HaguclVisby RuJes an. 1(b), wbic:h gives a narrow clcfinition of ·contraets ofcarriagc·,
rcad togclhcr with an. 2.

45 But sec w. Tet1ey. Mtuine CœJo Claims. 3d cd. (Monual: Yvon Blais. 1988) al 11 and 944 ff••wbcrc
an argument for !he mandatoty application of !he RuJes to scaway bUIs is made.
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have a much broader scope in this respect as they apply to ail contracts of

carriage.46 even those evidenced in waybills and electrOnic documents.

Neither the Hague, HagueNisby nor the Hamburg Rules apply to transport

arrangements governed bya charterparty.47 although when a bill of lading is

issued under the chartetparty, the rules will apply mandatorily to the relationship

between the third party bill-of-lading- holder and the carrier.48 Nevertheless, it

is not uncommon for the Rules to be contractuaIly incorporated in the

chartetparty by means of a clause paramount.

C. neck Carriage

Deck carriage raises special stowage issues because of the extraordinary risks it

involves and the special treatment it bas received in conventions for the carriage

of goods at sea.

Under the Hague and HagueNisby Rules, the carrier cao avoid the mandatory

application of the Rules to goods carrïed on deck ifdeck carriage is expressly

stipulated in the contract.49 Conversely, the Hamburg Rules bave removed this

46 Hamburg Rulcs art. 1(6) œad witb an. 2(1).

47 A cbaneIpany is a _ by which the cbarl=r bires the sbip or parts of it fIom the sbipowner,
as opposee! 10 a c:ontraet of c:miage which is a _ for the services of !he sbip.

48 Hague lIIId HagueIV"lSby Rulcs arts. 1(b) lIIId S. Hamburg Rulcs an. 2(3).

49 Hague lIIId HaaueJV"1Sby Rulcs an. l(c) œad witb an. 2. It is DOteWOrIhy tbal a 'dean' bill of ladiDg
is geueraDy COIISÎdCRd 10 lIIClIII tbal the cargo is SIOWCd UDder dect, IngenoUMilling v.Bot/ena, 1988
AMe 223 (2. Cir.). lbus, wbeD a dean bill bas bceD issued, the Hague lIIId HaguelVISby Rulcs apply
even if the goods were iD faet carried on deck.
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exclusion and apply mandatorily to deck carriage even if such is explicitly provided

for in the bill of lading.50

D. Period of Respoosibility

Stowage operations take place once the goods are loaded onto the ship and

therefore faU within the period of responsibility set out by ail three conventions:

The Hague and HagueIVisby Rules apply mandatorily to the period between

loading and discharge of the goods.S1 and the Hamburg Rules extend the period

of responsibility from "pan to pan".52

50 Sïnce 1hc HlIIIIbu!g Rulcs do DOl cxclude dcçk c:arriage in ans. land 2, il foUows that thcy aIso COYer
dcçk c:arriage. An. 9(1) providcs OlI1y that 1hc carrier does DOl bave 1hc right 10 car.~ ROOds on deck
UII1ess acconIiD& to specifie apemeIll. lI'lIde usage or regulation.

SI Hague and HaguelVisby Rulcs art. 2 lad with an. l(e) lIId an. 7. The period of manctldoty
application bas moœ specifica1ly beeD defiDed as "tae1de-to-llC1de". i.e. from wbeD 1hc sbip's tae1de
books on 10 1hc goods al pon of depatDiic 1IDlÜ tae1dcs are zeIeased from 1hc goods upon discbarge,
sec PymreCo. v.SCindùl Slttl1ll Navigation Co•• [1954] 2 Q.B. 402.1 UoycI'sRep. 321.

52 Sec An. 4(1). 'Ibis periocI of icsponsibility is further clefmed in an. 4(2) as 1hc period betwccD tbe
ICCCipl of the goods 1IDlÜ 1hc goods are deliveRd.
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m. CARRIER'S RESPONSmILITY UNDER THE HAGUE

AND HAGUEIVISBY RULES

A. Stowage Dulies

The Hague and the HaguelVisby Rules treat the carrier's stowage duties

identically. These are dealt with in arts. 3(1) and 3(2):53

An. 3(1):

"The carrier sball be boUDd be/ore and Dt the œginning of the
voyage to exercisedue diligmc to:

(a) MaJœ the sJùp seawonhy.
(h) Ptoperly man. equip aDd supply the sbip.
(e) Malee the bolds, refrigerating aDd cool
chambers, aDd ail other pans of the sbip in
wbicb goods are carricd. fit aDd sare for their
reception. carriage aDd preservation." [Empbasis
acIdcdJ.

An. 3(2):

SUbject to the provisions of Anic1e 4, the carrier sbali properly
and œrefuUy load. bandle, SlOW, cany. keep. eue for. aDd
discbarge the goods carricd." [Empbasis addcdJ.

The carrier's stowage duties under arts. 3(1) and 3(2) can generally be viewed in

tenns of the three functiODS the carrier fulfils in relation to the cargo: Transporter.

caretaker and stevedore.54

53 Stowage is aIso mcntioned parentbetically in a lltIIIIber ofotber provisions of lesser imponatlœ. An.
2 !d'ers to stowage as one of the carrier's lItIdenakings to wbicb the Rules app1y. Stowage aIso
appears in An. 6. a se\dom tISed provision wbich permilS the carrier to stipu\aIe fteely as to bis
tesponsibUity for cargo in "extraordinary" c:arriage of specifie goods.

54 Sec the distinction made in NJJ.Gaske11. C. DebaItista & RJ. SwaIton. Chorleyand Giles' ShippÎIIg
Law. 8th cd. (London. Eng.: PiIman, 1987) il 186-187.
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1. The responsibilities of the carrier

As the transporter of the goods, the carrier bas a duty to provide a seaworthy

ship.55 The tenn can be generally defmed as the ship's fitness and safety for the

contemplated voyage.56 It regards not only the integrity and balance of the

vessel itself but a1so the adequacy of its equipment, manning and supplies.

Improper stowage may for instance destabilize the ship and thereby render it

unseaworthy.

The ship's fitness for the transport of the panicular goods consigned (hereinafter

referred to as 'cargoworthiness,)57 reflects the carrier's custodial responsibility

towards the cargo itself. Cargoworthiness depends typically on the working

condition of equipment necessary to care for the cargo, such as cooling chambers

and freezers. It appears that cargoworthiness may a1so have a stowage

component. For instance, the placement of incompatible cargo in the same

compartment could render the ship unfit for carriage of the cargo.

Cargoworthiness is getlerally considered to be an element of seaworthiness, and

art. 3(1)(c) is thus strietly speaking covered by the general seaworthiness clause in

art. 3(1)(a). However, it can be useful to treat this provision separately since

cargoworthiness bas a bearing on direct damage to cargo through inadequate

CUSlodiai capabüities rather !han cargo damage caused indirectly by defects in the

vessel's sea-going capabilities (instabüity, structural strain on the bull, ele.).

55 An. 3(I)(a).

56 More complete defiDitiODS descrille seawonhiDess as "[A) cIegree of fillless whicb an onliDary, c:areful
and prudeDt 0WDeI' would require bis vesse! 10 have al the c:eunme_"II'"1 of ber VO)'lIIe, baving
reganI to ail the probable cim"'SlllKCS Ofil",McFlIdden v.BluSltuLine, [I9OS) 1 K.B.697 al 706,
or "the state of a vesse! in sucb a condition, with such equipmeDl, and lIIlIIIJIl:d by such a master and
crew, tbat norma11y the cargo will lie loaded, carried, <:ared for and cIiscbuged properIy and sardy on
the CODtemp1ated wyage",see W. Tet1ey, SllpTa note 49 al 370.

• 57 An. 3(1)(c).
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Thirdly, the manner in which the ca!rier loads and stows the goods is connected to

his function 'l.S slevedore. The stowage of the goods should be performed carefully

and properly so as to avoid damage to the goods during the stowage operation

and during the course of the voyage.

2. Effects of bad stowage and unseaworthy stowage

Since the carrier's failure to perform bis duties under the art 3(1) and art. 3(2)

can lead to different legal result, it is important to distinguish berween the duties

imposed by each provision.

If the carrier breaches his art. 3(1) duty to exercise due diligence in furnishing a

seaworthy vessel under, he will be held Iiable under art. 4(1) for damage caused

by the unseaworthiness. Althougb the Rules are not very clear on tbis point, it

bas been establisbed tbat the carrier's seaworthiness duty is an "overriding

obligation", 50 tbat he cannot exonerate himself under the list of exceptions

provided in art. 4(2) unless this obligation bas been fulfilled.S8

If, on the other band, the damage is caused by carrier's fallure to properly and

carefully SlOW the goods under art. 3(2), the art. 4(2)(a) exceptions will be

avaiIable.S9 From the perspective of the cargo owner, the prospects of recovery

are much better wben the damage is caused by initial lack of.cargowortbiness

S8 Maxùle FoorwetU Co. v.CœItIdian GoIIemmeIIt Merdlant MarineLtd., [1959] A.C.SS9, [1959] 2 Uoyd's
Rep. lOS (p.C.) Il 113; Medilerrtlll«lll Freight Serviœs Ltd. v.BP Oïllntl. Ltd. (I7Je FiOllll), [1993] 1
Uoyd's Rep. 2S7 Il 285-286 (Comm. Ct.). Sec aIso lhe Norwegian Mtuilime Code § 118(3) which
swes explicilly thal lhe exc:eptiODS fiom Iiability arc DOl avaiIable 10 lhe carrier if lhe damage is
œlS!l by bis WUl of due diligence in making lhe sbip seawonhy.

• S9 This foUows fiom the opeDing phrase of art. 3(2); "SUbject 10 lhe plOvisioDS of Article 4•••".
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rather !han improper stowage. However. as will be shown below. it can be very

difficult to distinguish between these two causes of damage.6O

B. Proof and Burden of Proof

Although evidence is generally a matter of national law, the Rules contain sorne

provisions on evidence which bind ail contracting states. Moreover, certain rules

of evidence and burden of proof can be said to follow implicitly from the system

of liability set out in the Rules.

1. Evidentiarv problems

Because trial may take place years after the event and because stowage

procedures are ver:Y technica1 and complex, the testimony of the crew and

stevedores will often be of limited value. Memory lapses as to the precise manner

in which a particular consignment was stowed are likely.61

Stowage plans documentïng the disposition of the cargo for a particular voyage

may not a1ways be helpful even if they can be made available at trial. They bath

may vary according to the style used by the particu1ar rnaster and are, in any

event, often inaccurate as to the aetuaI stowage. Furthermore, as Haight J. put it:

"Cargo stowage plans are frequendy as cha11enging to decipher as the Dead Sea

Serails".62 When sufficient evidence as to what aetually happened cannot he

60 See infra al 48 tf.,the discussion on the distinction betweeD cargowonhiDess and improper stoWage.

61 See e.g.B/Qdcwood Hodge v.Elle1mQ1l Unes, (1963)1 Uoyd'sRep. 4S4 al 461 (Comm. Ct.).

• 62 Phillip Holvnon v. S.S. Hdlenic Sunbetun, 1977 AMe 1731 al 1733 (S.D.N.Y>.
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found. the court may faH back on the burden of praof mies in deciding the matter.

2. Special problems in multimodal transport

Special evidentiary problems arise where the damage was caused by stowage in

multimodal transport. Suppose a container is stuffed (stowed) and sealed by the

shipper and then carried by rail to the harbour. From there, a ship transpOrts it

to a foreign country where a truck delivers the container to the u1timate receiver

of the goods. When the container is opened, the goods are found to be damaged.

It may be very difficult to discover in which leg of the voyage the damage

occurred. Moreover, the damages might have been caused panly through the

shipper's poor stowage of the goods inside the container and panly by the rough

handling and stowage of the container by one or several of the carriers.

3. Proving the damage - bill of lading as prima fade evidence

The burden first lies with the cargo claimant to establish that the damage occurred

while the goods where in the eustody of the carrier. The simplest way to do this is

to show that the carrier issued a so-called "clean bill of lading"63 upon receiving

the goods and that the goods were damaged when discharged by the carrier at

their destination. Thus, the bill of lading constitutes prima facie evidence of the

colldition of the goods during the different stages of the transpOrt.64 The

63 A bU! of ladiDg is CUSlomariIy COIISÏdered "c1ean" if it bears DO superimposcd clauses cxpressly
declariDg lbe defective concIition of the goods or of thcir parbgiug. Sec H.D. Tabak, Ctugo
Conlain~; 71Idr SlOWGge. HIlIIdling and Movemmt (Cambridge, Md: Comell Maritime Press, 1970)
al 369.

64 This rulc on b1udcD ofproof foUows implicit froID the Hague aud HaguclVisby Rules, ans. 3(3), 3(7)
aud 3(4) read logClbcr. Sec 77Ie Fammdoc, [1967] 2 Uoyd's Rcp. 276 al 284; Soct»ry Mobil v. Tex.
Coast & INmItllioMl. 559 F.2d 1008, 1977 AMe 2598 (5 Cir.) al 2605; A1baœra SRI. v. Wmcon &
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burden will then shift to the carrier to demonstrate that at the time he received

the goods. they were not actually in the condition described in or implied by the

bill of lading.6S

In relation to packaged goods. it is important to note that the bill of lading is

prima facïe evidence of orny the "apparent" condition of the goods.66 It will not

be practicalIy possible for the carrier to open ail containers and packages in order

to satisfy himself that the goods are in faet in the good condition asserted by the

consignor. Therefore, a c1ean bill of lading does not constitute prima facïe

evidence as te the condition of packaged goods if the damage was of a kind which

the carrier could not bave discovered by a reasonable examination. In these cases

the ordinary burden of proof will apply. If the goods were packed in containers

by the shipper, the cargo claimant bears the burden of showing that the cargo was

in a good condition at the time it was entrusted to the carrier.67

The Visby Rules add, in an. 3(4), sub. 2, that the carrier will not be permitted 10

prove that the goods were not in such a condition as stated in the bill of lading.

when the document bas been transferred to a third pany acting in good faith.

Lounma Lin~ 1.Id. (1966) 2 Uoyd's Rcp. 37 al 46.

6S Sec e.g. Produits AlimsIIains GrandmtI 1.1«. v. Zim Isrœl Ntrlligmion Co. «al. (1988), 86 N.R. 39
(F.C.A.D.).

66 Hague aod HaguelVisby Rules an. 3(3)(c). "Apparem" refers lO whal is visible by reasonable
examination, Silver v. OCean Sleamship Co., (1929) AlI E.R. Rcp. 611 al 614 (C.A.). Sec aIso
PnuJmzial Guiuanl« v.BlIm J/l,I988 AMC 1332 (D.0re.)

67 WtStWDY Cof/« Colp. v.N_. 1982 AMC 1640 al 1642 (2. Cir.); IœIjidd Impon_ I.1d. v.Ant:hor
~. 1957 AMC 1505 (S.D.N.Y.). Sec aIso Franco SI«l Colp. v.F«Inav I.1d. (1990).37 F.T.R.I84
(F.C.T.D.)where a clean bill of ladiDg was CODSidered iDsufficient plOOf of rust damage lO paclcaged
st=I coils while in the caœ of the carrier. 1DsIcad. evideDce as lO the pœ·sbipment c:oDdition of lbe
coils was permitted.
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Thus. in relation to a consignee or indorsee. the bill of lading will be conclusive

evidence.68

4. Proving the cause of the damage

The Roles do not clearly describe which party bears the onus of proving the cause

of the damage but the burden of proof can be ascertained by implication. Most

jurisdiction have. in any event. placed the burden on the carrier and thereby

established a regime of prima facie carrier'S liability.69 Faced with circumstances

which show that the damage occurred white the goods were in bis charge, the

carrier must establish that the damage was caused by an event for which he

cannot be held liable. For example, the carrier will escape liability if he can prove

that the damage occurred due to insufficient packing70 by the shipper rather

than by bad stowage on bis part.71 If the carrier is unable to identify the cause

of the damage and thereby discharge his burden of proof, he will be held liable

even if the damage was not aetually caused by bis fault.

Thus in Quaker Oats v. Torvanger,72 the 5th Circuit stated:

68 ln Common Iaw. this is cbaracterized as "cstoppcl". The U.S. COGSA, supra note 49, onIy
implemenlS Ibc Hague Rulcs, but lbc PoIMrrM ...ter. 29 August 1916, cbap. 415,39 SIat. 538-545,49
U.S. Code Appcndlx 81-124 [hcrciDaftcr Pornurne Ml, sect. 22 providcs tbat the bill of ladiDg
constiwtes sucb absolule proof iD !he baDds of lbc boira fide holdcr of Ibc bill of 1adiDg.

69 ln EngIish Iaw. sec White & Son v. 0wIIm 01Hobson's Bay (1933),47 U. L. Rcp. 207; aDd Albacora
SRI. v. Wesrœn & LDuranœ Une LId. (1966) 2 Uoyd's Rcp. 53 (B.L.). In Canadjan Iaw, sec Qugil
Grain Co. v. NoM. PQlmon & Sons, (1966) Ex. C.R. 22. In U.S. Iaw, sec Soœrry Mobil v. Ter. Coast
&/lUematiOlllll.559 F.2dl008.1977 AMC 2598(5 Cir.). The rule ofprimafadeliability of!he carrier
applics aIso iD Scandjnavia, sec lbc NorwegÙl1l Maritime Code § 118(1).

70 Sec Hague lIIId HaguclV'ISby Rulcs art. 4(2)(n).

71 Sec c.g. TeM«O Resins v.mL Qugo Sevices. 1988 AMC 2559 (S.D.Tex.).

• 72 1984 AMC 2943 (5 Cir.). cert. dcnicd, 1985 AMC 2398.
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"To rebut the presomption of fault whcn re1ying upon ilS own
reasonabJe care. the carrier must funber plOye that the damage
was caused by something other !han ilS own negligence. Once
the shippcr establishes a pri1llQ fade case. under ·the policy of the
law' the carrier must 'explain what took place or suffer the
consequences.' '[TJhe law caslS upon [the carrierl the burden of
the Joss which he cannot explain or. explaining. bring within the
exeeptional case in which he is re1ieved from liability." [emphasis
. . inaJl 73Mong ..

Even though the burden of proving the cause of the damage cannot be said to

follow clearly from the Rules, it bas been held that it nevertheless constitutes an

onus which cannot be contracted out of.74

5. Burden of proving seaworthiness

The Rules do not state whether the burden of proving seaworthiness is on the

carrier or the cargo claimant, but simply declare that when the damage "bas

resulted from unseawonhiness", the carrier bas the burden of proving that he

exercised due diligence.75 Jurisprudence, although not entirely consistent, bas

tended to put the burden of proving unseaworthiness on the cargo claimant.76

73 Ibid. al 2949.

74 See Msodœed Metals V.MIV Arlais Sky, 1993 AMC S09 al S14 (2. Cir.), where the court swed:
"Orrœ aprimafadecase iscn:aled.dIe burden sbifts 10 die carrier 10 show ...lbatdle CItI0 Joss
or damase resul1ed from an aet or omission of die sbipper or owner of die Soods....or if the
Joss or damase resul1ed from any oIher C311Se arisin& wilboUl die fault or privily of die carrier
...(T)bis burden [of PIOOf) cannat be carried by eonuact lCnIlS or Ian&Ulse of flOS conlaincd
in a billof Iadin&. Both are bImd by die IlOIHIeIepble provisions ofCOGSA undcr f 1308(8)
[die U.S. equivalent ID Hque RaIes an. 3(8))".

The FlOS (Flee ln OuI SIowcd) cIausc atipulated that the shipper wu to load and SlOW the
goods lIIIder the supervision of the master.

75 See Hague llIId HaguelV"ISby Rules art. 4(1), Iast senleoc:c.

76 ln 77Ie FIII7l2lIdoc,[I967] 2 Uoyd'sRep. 276 (Ex.Ct.);7)apœt Lint. Proa.,1991 AMC 2432 (S.D.N.Y.);
llIId 77Ie Hellmic DoIphin, [1978] 2 Uoyd's Rcp. 336, the burdeD of proof for sbowiDg that the ship
wu UDSeaWOrtby wu p1aced on the cargo cl'imam by u:fe:teoc:c to the rule that the pany who aIIeges
a t'act bears the bunIcD of ils proof. See aIso Hljmmr, 1966 UtR S81, wbere the DaDisb Supœme
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This may seem unduly harsh cargo c1aimant because the necessary evidence is

almost always held by the carrier. Courts have therefore often modified this strict

burden of proof by calling on both parties to produce ail available evidence or by

relying on a variety of presumptions.77

In any event. it is clear that when the ship was unseaworthy at the beginning of

the voyage. the carrier will avoid liability only if he proves either that:

1) he was reasonably diligent in bis efforts 10 make it seaworthy, or

2) that the damage was not causally related to the unseaworthiness but to

some other event for which he is not responsible.78

6. Burden of proving improper stowage

If the carrier proves the damage was caused by a force for which he cannot be

held responsible. he discharges bis initial burden of proof and need not go on to

positively establish that he properly and carefully 5towed the goods. The carrier

sufficiently discharges bis burden of proof by establishing another cause to the

damage. e.g. a latent defect in the goods.79 It is then incumbent on the cargo

Coun relievcd lhc c:urier from liability because lhc cargo claimml bal! failed 10 establish tItat the ship
bal! been IIIISe8WOrtby upon departure from Oslo.

77 E.g•• the presence of seawater in the bolds, bas been c:onsideted 10 be prima faci~ evidellce of
IIIISe8WOnbiness. see TrtJde Arbed. /nc. v. Swallow. 1989 AMC 2218 (E.D.La). Moreover. lhc
inletllional destructiOII or witbbolding of evidellce by lhc c:urier may compel a sttoDg inferenœ
apinst mm, see Omm EDgldim. PnJc:s••1974AMC 1629 al 1646(D.P.R.);1nlmrœiolllll Prrxbu;dnc.
v.FrtJnces Stllmon. 1975 AMC 1511 a11S28n. 7 (S.D.N.Y.).See aIso W. Tetley. MQ/'ÏM CargoClaùns.
$MpTrJ DOte 49 al 372-376 who argues for placing the burden ofpmving lDISellWOrIhine 011 the c:urier.

78 See e.g.DamodDr BIIlk OUriosv.Peoplt!'slns•• I990 AMC 1544 (9. Cir.) wbere it was sbown tItat lhc
damage was DOl c:aused by 1IIISe8WOnbines. the c:urier did DOl bave lhc burden of pmving
seawonbiness before he could involœ lhc exemptiOllS in an. 4(2)(a)-(p).

• 79 Hague and HaguelVisby Rules an.4(2)(p).
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claimant to prove improper stowage if he seeks to rely on it.8O Under sorne

circumstances, the burden may be shifted back to the carrier as soon as sorne

initial evidence of improper stowage bas been produced by the cargo claimant.81

Such a shift can be justified since it is the carrier who is usuaIly in a better

position to produce e\idence.

7. An example in relation to st0wage

The operation of the burden of proof in relation to stowage may be iIIustrated by

the following example: Suppose the shipper bas undertaken to load and stow the

goods himself. He stOWS the goods. a consignment of chocolate. in a hold where a

pallet of gorgonzola cheese was already stowed by the carrier. Upon discharge. of

the chocolate turns out to have been tainted by the gorgonzola.82 It appears

that the carrier will be able to avoid liability to the consignee only if he can

establish that:

1) a)

b)

the hold was cargoworthy in fact for the transport of chocolate. or

he had exercised due diligence to make the hold cargoworthy. and

80 See lI1us Silverv.Oœuz SltfUIIShip Co. (1929), [19291 AlI E. Rep. 611,(1930) 1K.B.416a1435 (C.A.):
The Silvmetzk. 1941 AMC 647 al 648 (E.D.La.); FrtJnco SIed Colp. v. F«buzv LId. (1990). 37 F.T.R.
184 (F.C.T.D.). See also R. Colinvaux. ed•• CQnw's Qzrriage of Goods by 5«1. vol. 2. 13111 ed.
(LoDdoD. EDg.: SteveDs &: Sous. 1982) al 510-512. But lICe IntDllQlÏOllQl 1'1rJtJIIœ lm:. v. FTr1IIUS
SDImon, 1975 AMC 1521 al 1534 (S.D.N.Y.)swing lhaI the bwden ofproviDg propcr loading and
stowage is on the carrier. h is submitted lhaI the !alter case is erI0ne0us.

81 See W. TClIcy. Marine Ougo C/Qims. SllpTa DOte 49 al 542.

• 82 The example is a variation on lI1e facls in The 77rona. (1916) P. 251. 13 Asp. M.L.C.592.
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the cause of the damage was either the negligence of the shipper for

which he is should not be held liable,83 or

the shipper's insufficient packaging of the chocolate.84

•

The cargo c\aimant, on the other band, would have the burden of proving that:

a) the presence of gorgonzola in the hold made the ship

'uocargoworthy' , or

b) if the ship was cargoworthy, that the damage was caused by

improper stowage for which the carrier is 1iable.

C. Causation

It must be emphasized that although the system of carrier's liability for damages

"caused" by stowage appears relatively clear, the final allocation of the 1055 may

vary depending on the domestic law of causation. Most legai systems operate with

a division of liability if it cao be established that there were multiple causes to the

damage. TItus, depending on the law of the forum, the carrier may still panly

escape bis liability for bad stowage if it cao be established that there was a

concurrent cause ta the damage for which he is DOt liable. In addition it may be

required that the carrier prove what perœntage of the damage was due to the

excu\patory cause.as Even when bad stowage amounts ta 1ack of due diligence

83 Hague lIId HaguelVisby Rulcs an. 4(2)(q) read together with an. 4(3).

84 Hague lIId HaguelVisby Rulcs an. 4(2)(0).

as ID U.S.Iaw,lbc 50 caIIed Vallescura Rule (aftcr SdIndl ci Co. v. S.S. V4IlltsCIUII, 1934 AMC 1573)
bolds lhal wbcD th= are two CllIIl:IImIIt causes 10 lbc damage out of wbich lbc carrier is liable for
ODIy OIIC. lbc carrier will bcar lbc CIIlirc loss 1IIIIcss he CID pIOVC bow mucb of lbc damage was
g_ed by a c:ausc for wbich he is DDl liab1c. Sec c.g.Blllrge Corp. v•.4lœG Sl«mrship Co•• l9SS
AMC 72Sal733(S.D.N.Y.);VII/IQ nudingCo. v.S.S.MmeSlrou,lm AMC 702 al 709-710 (2. Cir.).
A similar ru1e is also applied iD EngIand and Canada, sec ne Tol'eIIÙI, (1913) 2 Uoyd's Rcp. 210; Farr
lne. v. TOIlrlori ComptuJiD Naviera S.A., [l98S) F.C.602 (T.D.).
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to make the ship seaworthy. the fmding of a concurrent cause may relieve the

carrier from full Iiability.86 The seaworthiness obligation is thus not

"overriding"87 in every respect.

D. General Remarks on Stowage and the Duty to Exercise Due

Diligence to Make the Sbip Seaworthy - Art. 3(1)

1. The standard of due diligence

The carrier's seaworthiness duty under the Hague and HagueIVisby Rules is an

obligation of means rather than result.88 The carrier need not provide a

seaworthy ship, he must merely "exercise due diligence" in bis efforts to do so.

The standard of due diligence amounts to more than a sinœre effon to make the

ship seaworthy and must he "such an intelligent and efficient attempt as shall

make it .. [seaworthy] as far as diligence can serve".89 Although, it bas been

held that the standard of due diligence is a duty to do everything reasonable, not

everything possible,90 it is nevertheless a bigh standard with wbich it will he

86 See c.g.Irish Shipping Lld. lim. l'rocs. 1975 AMC 2S59 (S.D.N.Y.).

87 ~ supra al 23•.

ss. In COIDIIIOD Iaw Ihere is as absolwe duly lO provide a seawonby ship. sec c.g.Bank ofAIlstrllJDsia v.
Clon Lùre. [1916] 1 K.B. 39 al 55, ml Sim v.Stote Lùre SleamsIùps Co. (1877), 37 L.T.333 al 336.
ne absolute dUly iD COIIIIIIOII Iaw 110 IODgcr bas much pnIClicaI sigDificaoc:e iD pracliœ because tbc
carrier aImost a1ways will COIIIraCt OUI of the absolwe duly iD the chanerpany.

89 Grain GtrIIt'CI\f Export Co. V. CœIDda SletlIIIShip Unes Lld. (1918),43 O.L.R. 330 al 345.

90 7?Ie Hamildoc, 1950 AMC 1973 al 19&5 (Ct. of AppeaI of Qucbec). 11 sbouId be IIOled !bat the
official tex! of the Hague Rules iD Freach use the term "di1igeace raiscmDablc" iD an. 3(1).
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difficult for the carrier to prove compliance if the ship was acroally

unseaworthy.91

ln practice, only defects beyond the carrier's control will relieve him from Iiability.

If the carrier is responsible for stowing the goods and the ship is rendered

unseaworthy, the chances of his proving that he exercised due diligence to make

the ship seaworthy (or cargoworthy) are slim.

2. Who must exercise due diligence

The "carrier" will usuaIly rely on a large number of servants to help him perform

the transpOrt. Naturally, the duty to exercise due diligence to make the ship

seawortby will also apply to bis employees.92 However, it wouId be arbitrary to

draw the line at servants who are directly employed by him, otherwise the carrier

couId easily escape responsibility for damages caused by unseaworthiness by

exercising due diligence in hiring an independent contraetor to stow the goods.

Most jurisdictions therefore hold tbat a carrier will be considered to have

exercised due diligence under the terms of art. 3(1) only if the independent

contraetor who performs part of the carrier's duties exercises due diligence

himself.93 For example, the carrier will be held responsible if the stevedore he

91 See e.g.Anemi.s Maritime Co. v. SoIllh Wmtm Sugar Co., 19S1 AMC 1833 (4. Cir), wbere nei!her
"diligence in !he acquisition of seaworthiness c:enificales" DOr inspection of bull lIIId macbinety were
c:oosidered conclusive plOOf of !he satisfaction of !he dllly UDder art. 3(1).

92 The dllly 10 exetdse due diligence wi!h respect 10 seawortbiness is explicitly exIeDdcd 10 !he servants
of !he carrier in !he NorwgÙIII Maritime Code § 118(3).

93 Rivemone Mmt Co. v.Lanœslùre Shippirrg (lM M_er CiutleJ, [1961]1 Uoyd'sRep. 57, [1961]
A.C. 807 (H.L.); Anemi.s Marilitrre Co. v. South Wmtm SUgar Co., 19S1 AMC 1833 (4. Cir); 'l'M
Sargenl,l940 AMC 670 (E.D. Mich.). The seawortbiness duty bas beeD teferled 10 as "oon-delegable",
a letlIl whicb cao be ra1her confusing. What is œally lIIcaIIl is t1IlII !he delegate must also exetdse
due diligence.
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has diligently selected to stow the goods does not exercise due diligence in stowing

and thus causes the ship tO be unstable.

3. Before and at the beginning of the voyage

In the Hague and HagueNisby Rules. the carrier's seaworthiness duty applies oniy

"before and at the beginning of the voyage".94 This bas been held to be a

continuing obligation from the beginning of loading and until the vessel bas

departed on her voyage.95 During this period. the carrier must exercise due

diligence in stowing both in order to ensure cargoworthiness and the safety of the

ship itself. However, unIoading parts of the cargo in intermediate ports or shifting

of the cargo during the voyage may make it necessary to re-stow the goods.96

Re-stowing operations will not be covered by art. 3(1) because due diligence is

required oniyat the at the port of loading.97 For damage caused by re-stowage.

the carrier tan oniy be held liable under art. 3(2) and may thus invoke the

exception clauses in art. 4(2).

ScandinaviaD courts would plObably impose me due diligcaœ standard on sICYCdOn:s,
allhough lhc issue bas DOl bccn conclusivcly dccidcd. Howcvcr. il is unlikcly lbal lhcy would
go as far as '11Ie M/lllalSIU Ozslle wbcre lhc carrier wu bc1d liable for lhc lact of due
diligence of a sbipyard workcr duriDg previous rcpairs. sec T. Fa1kaDger, HJ. Bull" L.
Brautaset, InlITXluetion ID Norwegiun MIV'ilime Law, (Oslo: Sjel'CllSfondet, 1987) al 227.

94 Sec an. 3(1).

95 MarineF_Co. v.Cœuzdian Gom7rmml Mm:hant Mtll'ineUd.,(1959)A.C.S89.[1959) 2Uoyd's
Rcp. lOS al 113 <P.C.).

96 Sec e.g.1Iruœ.Mariottv.HoulduUne. (1917) 1 K.B.72.

97 '11Ie Malœdonia. (1962) 2 AU E. Rcp. 614 al 616.lhe coun dccidcd lbal lhc common law c10clrinc of
dividiDg a voyage ÏDIO scvcral stages wu DOl applicable 10 lhc Hague Rulcs.
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E. Stowage and the Safety of the Ship - Art.3(1)(a)

The carrier must not stow so poorly as to destabilize or otherwise endanger the

ship. This type of improper stowage can have disastrous consequences for the

ship ....Mi may even cause the ship to wreck.

In less severe cases, poor stowage may cause cargo to faIl on other goods stowed

inside the hold or incompau"ble cargo may be stowed together and thereby be

destroyed. If poor stowage only affects only the safety of the cargo, not the safety

of the ship, it is 'uncargoworthiness' or improper stowage under art. 3(2). Only

poor stowage which might endanger the ship which will be dealt with under this

heading.

1. How stowage may affect the safety of the ship

While there are numerous ways in which poor stowage may endanger the vessel,

all have the same legal consequence: they render the ship unseaworthy.98 It is

useful to distinguish between different ways unseawortbiness may result from

stowage in order to better understand the factors which merit consideration.

There are primarily three ways poor stowage can endanger the ship.99

98 Sec c.g.~ Friso, (1980) Uoyd's Rcp. 469 Il 474 (Adm. Cl.), wbcre the court hcId the c:anicr Uablc
bccausc:

·Ou Ibc one Iwld. ifFriso bId adcquaa: SIlbilily wbcD sbc saiJcd.1bcD Ibc beavy list cauId oaIy
bave becn pnxIuced by. very Jarae sbift of CUlo, &IId sucb • sbift of c:arao couJd oPIy bave
occurred iflbc CUlo wu 50 iIIIldequaœIy Iasbcd as ID eodaa&er Ibc sbip. Ou Ibc oIbcr Iwld,
if Ibc Iisl wu produced by. smaIl sbift of CUlO,IbcD Friso lDIISl bave bd iDadequaIe SIlbUily.
Tbcre is 110 escape froID Ibis djlanm., Wbicbevcr is Ibc correct 5011llÏOll. Frlso wu IlOt
scawonby 011 sailÎllI.·

99 OIbcr typCS of pcriIs to Jhc ship may bc caused by stoWagC (c.g. dccIc cargo may bc SIOwcd 50 higb
as 10 limil visibUily!tom the bridge) bUl Jhcse an: ratbcr UDC:OIDIDOD.
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1) The stow may be unevenly disttibuted throughout the ship 50 that the vessel is

unstable or bas reduced structural strength upon departure. 100 The ship may

develop a Iist which affects its ability to meet the ordinary perils of the sea. In

extreme cases, the unevenly disttibuted cargo may put such a strain on the hull

that it simply breaks under the pressure.101

2) Poorly secured cargo may shift due to the motion of the sea and a Iist may

develop during the voyage. Like an initial list due to unevenly disttibuted cargo, it

reduces the ship's ability to sail safely through rough seas and may cause her to

take in water. Even ü Dot serious at first, the list may later cause more cargo to

shift 50 that the list gradua1ly becomes more and more severe until the vessel

eventua11y tips over and sinks. 102 Moreover, cargo which is poorly secured may

break loose and directly damage the hull. 103

3) The cargo may be of a dangerous type 50 that when stowed improperly, it may

explode, stan a fire or eat its way through the hull. C3rgoes may endanger the

ship even ü they are not general1y considered 'dangerous'. A radical change of

consistency, (e.g. a 50lid cargo that turns liquid) may be dangerous to the ship by

challenging her stability.

100 C1ose1y re\a1Cd lO this làDd of claDger is overlooding of Ihc ship.

101 O«on Eagle Iim. 1'rocs.,1974 AMe 1629 (t..P.R). The COmbiDaliOD of overloading aud UIIeVeII

dislributiOD of the cargo wu beld lO he Ihc cause of Ihc vesse! breakiDg in IWO.

102 SUcb were facls as CODSidered in The SltlndtJle (1938), 61 U. L Rep. 223 (Adm. Cl.).

• 103 See e.g.Kopùojfv. Wilso/l (1876), 1 Q.B.D.377.
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2. Objective requirements to safe st0wage

Since seaworthiness can be described as "the fimess of a vessel at a particular time

for a particular job",104 a general standard for stowage with respect to the safety

of the ship cannot be set out. Each case will necessarily turn on its facts.

However, it can be said generally that the best possible method of stowage need

not have been used. A "proper method for this ship upon this voyage" will

suffice. lOS In ascertaining the proper method of stowage, one must consider the

special circumstances of each case, such as: the characteristics of the ship and its

holds, the type of cargo, the length of the voyage and the expected weather and

sea conditions. 106

Moreover, it will be important to consider wether the chosen mode of stowage

complies with any existing norms on stowage. Such rules can sometimes be found

in conventions,107 statutes, lOS regulations, or eustomary practices for stowing

the particular type of cargO.I09 The numerous recommendations and guidelines

adopted by the International Maritime Organization (lMO) are of particular

practical importance in this respect. Recommendations from private experts on

104 R.E. Thomas, SI_gr: Thr Propmirsand Slowagr ofCilrgors, 3d ed. (Glasgow: 1942) al 25. See a1so
supra noie 60.

lOS 'lM Slandalr (1938), 61 U. L. Rep. 223 al 229 (Adm. Ct.).

106 "Expected weather atId sea COIlditiODS" tefers to both aetuaI weather forecasts lIIId the weather the
vcsseI may be expected to CIIt:OIIIIter CODSideriDg the season lIIId the waters to be aaversed. See e.g.
Il11mttJtiorral Ptu:/œrs v. O«an S.S. Co., (195S] 2 Uoyd'sRep. 218 al 231; 'lM Silvia (1891), 171 U.S.
462 al 464.

t07 E.g.SOLAS 1974,supra lIOIe 14, Ch. Vl contajns cIetaiIed regulalioDs for the loadiDg lIIId stowiDg of
grain. .

108 Sec e.g.SjNygtighed.s/(mn(the Notwegian SCaworthiDess Act), 9Jtme 1903 no. 7, aS amended of 16
June 1989 no. S9 §§ 69-79 wh= the stowage of daDgerous goods is regulated.

109 Thr O«an Libm)' (1952), (l9S3) J Uoyd's Rep. 38 al 40 (4. Cir.).
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stowage, such as stevedoresllO or the Board of Underwriters,lll can also be

considered when deciding whether the chosen method of stowage was safe.

Compliance with general norms will not always be sufficient to ensure the

seaworthiness of the vesse!. 112 Special circumstances may require greater

precautions than those found in general norms. 113 By the same token. the

failure to follow general norms on stowage does not automatically render the ship

unseaworthy under the Hague or HagueNisby Rules. An individual determination

remains to be made based on the facts of each case. 114 It should also be noted

that the applicable standard of care for seaworthiness may change over time with

new technology or new knowledge of dangerous qualities of goods. Ils Thus. a

110 See e.g. Bergen byrell, 1972 NOS 413.

111 The Slandale (1938), 61 U. L. Rep. 223 al 230 (Adm. Ct.).

112 ln Skibs AIS Jolund (19S7), 1958 AMC 2n (2. Cir.), compliance with 30 years of trade praclice on
stowage did not prevent the panicular stowage from being found to constilUle unseawortbiness. See
also AsbesIOS COIp. v. Cie de Navigadon, 1973 AMC 1683 al 1686 (2. Cir.).

113 71It Slandale (1938), 61 U. L. Rep. 223 al 229 (Adm. Ct.), Langton J.:
'Was the vessel properly SlOwed? Which does not oniy mean, was sbe SlOwed as other
vessels have been SlOwed before, but was she properly SlOwed havina reprd 10 the
danger sbe might be expeeted 10 etlCouorer on the voyage which she was about 10
aaempt and having regard 10 the faet that sbe was a vessel of age and a vessel with no
great roserve of engine power?'

114 ln Asbestos Colp. v. C)/pritllFabre, 1973 AMC 1683 al 1685 (2. Cir.) the coun beld tbat the sbip was
unseawortby under U.S. COGSA with respect to ber tire figbling equipmeut, even thougb the
requiremeuts for sucb equipmeut under the Safety ofLife al sea Convention (SOLAS), 1948 bad been
met. Ualike SOLAS wbicb selS OW general standards of sale!)', U.S. COGSA requiml 'an
independent detennination, based on atnoDgst otber tbings expen tesûmoay and accepted sale!)'
practices'•

See also 71It Friso, (1980) Uoyd's Rep. 469 (Adm. Ct.) al 474 wben: the coun, in considering
wbetber the sbip was seawortby, stated:

"Thore is no absolure standard by which ber stabilily c:haraeterisIic cau be judged. The
rec:ommeacIations of the LM.C.O. IIMOI are a usefulguide·.

Ils See R. Co1invaux, ed., Ctznou:S Caniageof Goods by Sea. vol. 2. 13th ed. (London, Eng.: Stevens &.
Sons, 1982) al 116. para. 148.
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carrier may find himself with an unseaworthy vessel even if the chosen method of

stowage formerly considered safe.

Q. Distribution of cargo

Several "rules of thumb" exist for ensuring the initial stability of the ship, subject

to modification to accoUDt for special circumstances.116 One of the most

traditional "ruIes" is that heavy goods should be stowed on the bottom, while Iight

goods on top. Although this rule is by no means ab5Olute, its essence is that a

vessel will be unseaworthy if it is stowed 50 top heavy that it is unstable. 117

An important factor to consider in this respect is the weight ratio between the

cargo in the holds and cargo stowed on deck. In a Canadian case, expert

witnesses declared that safe stability would be ensured ifone third of the cargo

weight is stowed on deck while two thirds is stowed in the holds.us However,

this weight ratio cannot be adopted as a standard for all ships. What constitutes a

safe weight ratio will depend on the type of ship in question and on the particular

voyage comemplated.

A modem way of measuring stability is the calculation of a ship's metacenttic

height (GM). The GM designates the difference between the ship's centre of

gravity (G) and ber metacentte <M>, i.e. M - G. In general, a ship will he slow in

116 R.E. Thomas, Stowage; 'lM propmies and Stowage 01 Cargoes, 3d ed. (Glasgow: 1942) al 4.

117 CtmDda St«DflShip Lints LId. v.De.sgagni, [1967] Ex.C.R.234. In Ibis case all1llllber ofsteel plaies
were lost whelllhe ship Iisted ID Slarboard duriDg the voyage. The court held tbat the vesse! hall been
umeawonby al the begiDDiDg of the voyage bcclIlISC il was SlOWed 50 top heavy that lhe sbip was
IIIISlable. A1thougb lhe court found tbat lhe Canac!jan VCISÏOD of the Hague Rules did DOl apply 10

the case al bar because DO bill of ladiDg hall been issued, il explicilly swed tbat the result wouId bave
been the same under lhe Rules.

118 Ibid. In Ibis case, 239 lODS were SlOWed on deck whüe 196 lODS were SlOWed UDder deck. thezdly
making the ship c1ear1y 100 IIIISlable.
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returning to her upright position when the GM is small or zero. On the other

band, if the GM is too large, the ship will be "stiff" and roll from side to side very

quickly. A ship's GM in relation to the weather and sea conditions she was

expected to encounter MaY thus be a useful factor to consider when determining

whether or not she was seaworthy. 119

A vessel MaY also be considered unseaworthy if the cargo weight is distributed

unevenly on pon and starboard side. However, not just any Iist created by such

uneven distribution will amount to unseaworthiness. 12U The list must aetually

make the ship less fit for the contemplated voyage.

Finally, a ship's seawonhiness can be affected by the manner in which the cargo is

distributed a10ng the length of the ship. Too mwh cargo aft or forward can

obviously make a ship unfit for ber voyage, but even a teehnica1ly balanced

distribution of the goods MaY not a1ways ensure seaworthiness. It is weil known to

mariners that a ship's structural strength MaY be compromised byexcessive

sagging or hogging. "Sagging" occurs when too much weight is stowed in the

tniddle and too little on each end, while "hogging" exists when too much weight is

distributed at each end and too Uttle in the tniddle. 121 The increased stress to

which a ship is thereby exposed MaY weaken its structural strength to such an

extent that it brealcs in two. l22

119 see (Treal ChiM Meta/Industries Co. v.MrJkzysitm InlmlllliOlUll Shipping Corp. (l993). (1994) 1 Uoyd's
Rcp. 455 al 463 (S.C.N.S.W.),whcrc the Australian coun found the sbip's GM lO bc acccpiable in
relation lO .propcr standards of scamllJ!.bip and the S3fety of the sbip and ber cargo for ber
contemplated voyage". see aIso Uniltd StDles v.lI1l7rlmar. 1988 AMC ST1 (S.D.N.Y.)whcre the vcsscI
was considcled UIISClIWOI'Ihy intu alùl bccausc the metKenIric hcigbt was tao lOI!'.

120 ID BmrIuurl BllunD!fdd K.G. v.SMt1f51_ Shipping Co. (l93S). 62 U. L. Rcp. 175 al 183. il was bc1d
tbat a list of 3.6 dcgrecs acarcd by UtICVCIl dislnllution of cargo was not cnougb lO makc the sbip
UDSCaWOrIhy. .

121 ()aQn EDgle Lim. Proa., 1974 AMC 1629 al 1652 n.7 (D.P.R.).

• 122 Ibid. al 1652-1653.
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b. lnadequately secured cargo

It is vital to adequately secure the cargo in order to avoid its shifting during the

rolling movements of the ship at sea. Leaving pon with improperly secured cargo

might be even more dangerous to the ship than an initial list. The cargo may

suddenly shift and thereby cause the ship to quickly capsize before any measures

can be taken to counter the danger.

The adequate securement of the cargo may require a sufficient amount of and

properly applied dunnagc,l23 the use of shifting boards124 and bulwarks,

lashing the cargO,I25 applying pressure pieces and bridge fittings on

containers,126 avoiding open spaces between the cargo and numerous other

precautions. 127 To detennine what is adequate in each case, one must consider

whether:

123 Sœ H"Y6lerms kjœmndlsurvaIg, 1992 Rt 1157, where SlOWÏDg cargo sixpallets high without dllllllllge
between the pallets and the sides of the hold was held to have made the cargo 50 UDstable 50 as to
teDder the ship unseawonhy.

Sœ a150 The Slandale (1938), 61 U. L. Rep. 223 (Adm. Ct.) where the court held that the
failure to foUow any of the Reommended pm:autiODS as 10 how a cargo of wheat was to be
secuted was improper Slowase. The ReollllllCllded pm:autiODS iD Ibis case were the
application of dunnage iD a puticular manner or the use of shiftiDg boards or feeders. Due
to the improper Slowase, the cargo starled shifting and created a Iist which eventuaIIy caused
the ship to SÏDk.

124 ln Unired SlDltlS v. Ulmzmtzr, 1988 AMe 527 (S.D.N.Y.),the court held that a lighter with a 7,000 ton
grain cargo wasunseawonhy UDder the HanuAa, inrualiah=mse DO shifting boards had been used.

125 Sœ e.g. '11Ie Friso, [1980) Uoyd's Rep. 469 al 474 (Adm. Ct.).

126 Sœ e.g. '11Ie Walrn2ud, [1991) 1 Uoyd's Rep. 389 al 390 (Adm Ct.).

127 Sœ e.g. BùJc*wood Hodge v. El1mIIan LintIS, (1963) 1 Uoyd's Rep. 454 (Comm. Ct.). In this case
however, the court <!id DOl consider the bad Slowase 10 amoUDl to unseawonhiDess.
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1) the cargo to he transpOrted would represent any particular danger to the

ship if it broke loose,I28

2) special characteristics of the ship,129 its decks and holds,I30 which

require particularly stringent precautions in securing the cargo,

3) the cargo is adequately secured with regard to the expected weather and

sea conditions on the contemplated voyage, 131

4) any general norms on securing the cargo cao he found in statutes,

regulations, common practices or specially approved stowage plans. 132

Courts bave held that the ship may be seaworthy even if it leaves port wirhour first

properly securing the cargO,133 as long as the cargo may he properly secured on

128 ln Kopiloftv. Wilson (1876), 1 Q.B.D. 3n, a number of armour plaies Slowed inside Ille ship broke
loose during bad wealller and went Ihrough the side of Ille ship. The ship sank as a rcsult.

129 See 17re 51andale, supra note 127 al 22S were Ille coun :.wed:
"[l]t is obvious that where you have 50 litde rcserve in Ille matter of steam power and engine
power it becomes panicularly imperative to pay the greatest anention 10 Ille question of
S10wage and 10 observe evety one of Ille precautions that have been found wise and have been
laid down for the guidance of mariners. "

130 Ibid. al 228.

131 See e.g.17re Friso, (1980) Uoyd's Rep. 469 al 472 (Adm. Ct.); s.- og HandeLsrenen, 1951 UfR 807.

132 The WalJraud, [1991) 1 Uoyd's Rep. 389 al 390 (Adm.Ct.). The ship bad DOt followed Ille S10wage
plan which was aulllorizl:d by Germanischer Uoyd because it did DOt have Ille proper equipment to
secure Ille cargo aboard. During the voyage, Ille containers under declc staned to shift and gave Ille
ship a serions list 10 starboard. The situation was aggravated when the master decided 10 fill ballast
tanks on pon, causing a new shift of Ille cargo IOwards pon. The weight from the filled ballast tanks
plus the cargo, now on pon side, rcsulled in the capsize of the ship.

133 See InterttllliolUZl Padœrs v. CJcetln S.S. Co., [1955] 2 Uoyd'sRep. 218 al 230-231, wbere the question
was wbelher a fallurc 10 secure the ha1chcs willl lasbes or locking bars before leaving pon amounted
10 unseaworthincss. The coun answered in the negative, sinœ 'good seamansbip' only required that
the ha1chcs be properiy secuted ifthere was a real indiCation of anticipated beavy weatber. Allllough
Ibis case asscssed seaworthiness lIIIder the COIlI:ept of 'cargoworthincss' the same tDUSI~Iy
apply 10 seaworthiness with regard 10 Ille safety of the ship.

To the same dfect, sec:
NB ..4ma, 1929 NDS 401.
NB Swuty, 1975 NOS 8S al 92, wbere the Norwegian coun went even funber by
broadly stating that a "defect" al the beginning of the voyage need DOl he fatal with
respect 10 seaworthiness "pt) il eould reasonably be considered likely that the defect
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short notice while at sea. The degree to which the unsecured cargo represents a

danger to the ship must be considered when deciding whether such "initially"

unsecured cargo makes the ship unseaworthy. The master's reliance on

immediate weather forecasts may be used to asses the prudence of bis decision to

embark without tirst securing the cargO.I34 If a forecast of calm seas gives him

reason to believe that the safety of the ship would not be compromised by leaving

with unsecured cargo, the ship will not be considered unseaworthy at the

beginning of the voyage, even if rough whether which is customary at that

geographical area and at that time of year is actually encountered.

c. Dangerous cargo

The carrier is legally considered to have accepted the obligation ta carry the cargo

safely even when the cargo in question is potentially dangerous to the ship.135

Thus, extra precautions which are required by the dangerous quality of the goods

must be taken. Special precautions are not limited to particular stowage

requirements to ensure the ship's seaworthiness but can extend to requirements

regarding the vessel's equipment and construction as weIl.

It is important to note that it is the dangerous quality of the cargo in respect to

the safety of the shiR which is conclusive as to seaworthiness under art. 3(1)(a).

Stowing goods in such a manner that a danger is created only to the environment

outside the ship does DOt render the ship unseaworthy. For example, if drums of

in question wouJd be remeclied or neuuaIized lIDder the voyage by the tools available
on the ship". [TraDs\aIion]

134 InlmumollDl Pac:lœn v. oœzn S.S. Co., ibid. al 231.

t 135 VM'be«k v.Black Diœnond Slerunship (the Bladc GuU), 1960 AMe 163 al 16f (2. Cir.).
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highly toxie material are stowed on deck without being adequately secured, they

might be washed overboard during the voyage. The stowage might in this way

reprcsent a danger to the environment and persons outside the ship, but will not

be dangerous to the ship itself. Conversely, goods may be dangerous to the safety

of the ship, even if they are innocuous to the outer environment per se. 136

Even though public law regulations for the handling of dangerous goods will not

automatically or conelusively create a private law standard of diligent stowage to

be observed under contraet, they may neverthelcss be of great praetical

importance in this respect. Courts have often considered violations of public law

regulations as evidence of the carrier's failure to exercise due diligence in making

the ship seaworthy. 137

Cargo might be dangerous in various ways. Certain substances, sueh as explosives

or aeids are inherently dangerous. Other cargocs are ooly dangerous when they

come into contact with catalytic agents. There is no sharp distinction between

thcse two groups of "dangerous· substances. If the catalytic agent is 50 common in

the immediate surroundings that a risk of exposure is ever-prescnt, the substance

136 E.g. iD Suc:rm Corp. v. MIV Jennife, 4SS F. Supp. 371. 1978 AMC 2S2O (N.D.Me.), a cargo of raw
sugar. a DOrma11y Slable and passive cargo, became semi.liquified duriDg the voyage. The sugar bad
been previously damaged by sail waœr and the vibration froID the sbip CIIIISCd il 10 c:baDge quality.
The sugar staned 10 shift. teSU1tiDg iD a Iist wbicb CIIlIaDgcml the safety of the sbip.

137 sec e.g. WQlmIIQII SlttUnShip Co. v. VirginùJ C31mùœ1s 1= (1987), 1988 AMC 2681 al 2689 (S.D.
AIa.) wbicb involved a cargo of sodium bydrosu1filC, a sulJstanœ wbicb wouId caICh fiœ if il came
iDlO c:ontaet with waœr. The carrier was fouDd 10 bave vio1alCd a series of public rquJatioas iD
COIIIIeCl!on with the storage, b.MUng and stowing of the bazatdous cargo. The coun bdd that the
fai1ure 10 comply with the rquJatiODS was improper bandUng and stowagc wbicb atIIIl\ItIlCd 10
1IIISClIWOnbiDess.
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is better described as inherently dangerous. 138 Furthennore. inherently

dangerous cargo is often also sensitive to contact with certain catalytic agents. 139

It is obvious that inherently dangerous cargoes will always represent a certain

safety risk to the ship. Hence, a complete elimination of the risk cannot be

required in order to deem the ship seaworthy. The concem is that the goods be

stowed in a manner which would adequately reduce the risk of the danger

materializing. To decide what is adequate, each type of substance must be

considered separately, taking into account the amount of the substance carried,

how the danger MaY occur and the consequences of the danger materializing.

Due to the large variety of dangerous goods, it is impossible to presenèe any

general stowage precautions applying to ail cargoes. A few examples MaY be

states here:

explosives or inflammable cargo, or cargo which MaY give of. tlammable

vapours must be prolected from heat sources or friction,

particularly unstable and dangerous substances must be stowed in such a

way that they can easily be disposed of or neutralized if a dangerous

situation arises, 140

138 E.g. a c:bemical ca1led "sodium bydrosuIfite" may caICh file if il is exposed 10 _ or lIlIlïstwe.

139 See e.g.lOfllllQl' Compœrùz Ntnimz S.A.. v.Qnnrll o.fGtorgiaRoiIrood Co., 1979AMC 1747 (S.D.Ga)
wbich COIICeiDed a c:bemical lIIÏXt1IIe caI1ed 8TH, c:oœidered 10 be 1iIœ1y 10 caICh file if exposed 10
heal or differeut types of orpnic maœria1 rmgiDg fiom oU 10 saw dust.

140 Thus. white aDd yeIIow phosphorus as weil as calcium pbospbide sbould be stowed OD deck, sec R.E.
Thomas. Sluwage; '17Ie propmiesand Sluwage ofOuilleS, 3d ed. (Glasgow: 1942) al 149.
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some substances. which have a tendency to self heat must be stowed to

allow a free circulation of air. 141

substances which might react with air or water must be packed in water

and/or air tight packages of sufficient strength to withstand ordinary rough

usage and should he carried under deckl42

With respect tO cargoes which becomes dangerous when they react with other

substances. it is necessary to take special precaution only when catalytic agents are

carried on board or may otherwise come into contact with the cargo. The main

concem will then be to ensure that the substances are properly segregated from

llny catalytic agents. for instance by Slowing substances that may react with each

other in different compartments. It may also he necessary to thoroughly wash the

holds of the ship before loading a new cargo which can react with any

residues. 143

141 See The Octan Libmy (1952), [1953]1 UO)d's Rep. 38 al 41 (4. Cir.). wbcre iDadeqUale venlilation
of large amoUDIS of Fgan (ammoniUID aittate) was am""'"! 10 be the cause of the cargo's SPOUIalleOUS
igaition. However. the camer was DOl beld liable as the daageIous quality of Fgan was 1101 laIown
al the lime. 1be court did IlOt discuss wbeIber the sbip was uuseaworlby because ofthe way the cargo
was SIOWed, but simply beld !bat the camer (and stevedo~) was DOl "aegligent" and !bat he could,
in any even, exouerate biose1f UDder U.S. COGSA s.4(2)(b). It is submitted !bat a better TtJlio would
bave beeD 10 consider the sbip unseaworlby, as was aetIIa1ly was beld by the Disuiet Judge, but 10
rdieve the camer ftom liability because he bad excn:iscd due diligence.

142 See The Mahia (1954). [l95S] 1 Uoyd's Rep. 264 al 267 (SlIp. Ct. of MonueaJ), wbcre the c:ourt
restated œgu\alions on dangetous goods publisbed in the Canada Gazette, 8 5eptember 1945.

t43 See MeditmtlMtm Fnighl Servius LIlL v. BP OïI/nlL LId. (17Ie FionIJ), [l993] 1 Uoyd's Rep. 2S7
(Comm. Ct.), wbcre a faillite 10 letIIOVl: œsidues of c:ondensate before loadiDg fuel oïl was fOUDd 10
,bave beeD the main cause of an explosion during discbarge. 1be court beId !bat the vesse! bad
therefore bcen unseaworIby al the begitmiDg of the voyage.
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3. The subjective element - due diligence

Even if poor stowage amounlS to unseawortbiness, the carrier can escape liability

if he proves that he exercised due diligence in bis efforts to make the ship

seawortby.l44 A element of blamewortbiness is thus required in addition to a

factual condition of unseaworthiness causally linked to the loss.

a. The carrler'sknowledge of safe method of srowage

The carrier's diligence cannot he judged retrospeetively. 145 The proper test is

wether the carrier stowed diligently in the ligbt of ail information which was

reasonably available to him al the lime of srowage. l46 Thus, the carrier need not

exhaUSlS all sources in bis attemp. ta acquire information. He will he deemed to

have fulfilled bis duty if he relies on the unanimous opinion of competent

authorities regarding the appropriate stowing and handling of the goods. 147

The content of the duty to exercise due diligence is more uncenain if authorities

disagree on the proper method of stowage. Presumably, the carrier will he

144 Hague and HaguclVisby Rules ans. 3(1) and 4(1).

145 As Lord Reid pul il in UniOIl of India v. N. V. RtttlerijAmsrmfœll, [1963] 2 Uoyd's Rcp. 223 Il 230:
'Ina&reat III&IIY accidenlS, il is cIear aller die evenIlbat iflhe defeDdaDl bac! 1Ùen eenaiD eXIr&
pm:autions die accident would or miaht bave bceD avoided. The queslion always is wbelber a
reasooable II1&II iD die sboes ofdie defeDdaIlI. wilh die stiUaDd kDowledae wbicII die defendant
bac! or 0UI1It ID have bac!, would bave 1ÙeIl dlose eXIr& precautions.'

146 77w OMm Libmy (1952), 1952 AMe 1681. [1953]1 Uoyd's Rcp. 38 Il 42 (4. Cir.). A compJele Joss
of cargo lIId sbip oc:cumd wbcII the cargo of Fgm, III ammnium DitrllIe fertilizer, expJoded. Even
l1IouBh a simiIar Joad of cargo bad bJown up two lIIOIIlbs bcfore, lIId academi-: studies wae being
made, the dangerous quaIity of Fgan wu DOl COIISicIcœd geuerally 1aIowD to the COIIIIIIeràaI wodd.
ne carrier couId l1IeIefoIe 1101 be bJamed for being ÏIJIOlIIIl of Fgan's dangerous qualities wbeD he
stowed the cargo in complianc:e witb the advice of the Fue DepanmeIIl, tbe Board of UDderwritelS
lIId tbe Coast Guanl.

• 147 Ibid.
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expected to adopt the more stringent of two recommended methods if it is

prescribed by a panicularly authoritative source.

On the other band, the carrier cannot merely remain at the receiving end of the

information flow - he must take positive action to keep himself informe<!.

Panicular anention must be paid to seeking out information with respect to

dangerous goods that are to be taken on board. 148 A carrier who suspects that

he is about to load dangerous cargo must ask the shipper for special precautions

required by the goods. On the other band, if the shipper fails to inform the carrier

of the dangerous qualities cf bis goods, he may be held liable for any damage

wbich they cause and will be barred from recovering any damages sustained by

him. 149

b. Petformance ofsofe Slowage

A carrier must both be aware of what is required to provide a safe method of

stowage and exercise diligence to achieve the appropriate method. It is no

excuse that the carrier lacked the equipment or tools necessary to comply if he

could have reasonably been expected to possess such equipment. ISO

148 Ibid. al 44.
See aIso 77Ie MahùI (1954), (1955) 1 Uoyd's Rep. 264 al 267 (Sup. Ct. of Monbeal) wbcrc
the coun staICd that the master "œasonably ought ID bave 1aIown" the dangcrous qua1ity of
the goods. 1bc court did DOl., bowcvcr, discuss UIISClIWOlI1tiD but onIy found the carrier
Uable for imptoper stowagc undcr the C8naclian version of the Hague Rulcs art. 3(2).

149 Hague aDd HaguclVisby Rulcs arts. 4(6), 4(2)(i) aDd 4(3). See aIso infra al 98 fr.

ISO See thus IntOMliorral1'7odllct Inc. v. FrrJIIct!S So1mDn, 1975 AMe 1S21 al IS37 (S.D.N.Y.), wbcrc
swccping was the onIy mcthod avaiIable but was ÎllSUtÏICÎCDl to leDIOVC ÎIICOmpalible rcsiducs fiom
the hold bcforc loading DCW cargo.
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F. Stowage and Cargoworthiness - Art.3(1)(c)

The carrier's seaworthiness duty also includes an obligation to make the ship fit

for cargo service, or more specifically, "too see that the ship is fit to carry the

specified cargo on the specified voyage" .151 The requirements for

cargoworthiness are set out in art. 3(l)(c) of the Rules, which provides that the

carrier must exercise due diligence to:

"Malee the holds, refrigeraIing and cool chambers, and ail other
pans of the ship in which goods are carried, fil and saCe for their
reeeption, carriage and preservation."

An issue which arises is whether stowage that affects ooly the safety of cargo but

not the safety of the ship may amount to 'uncargoworthiness'.

Before the adoption of the Hague Rules, bills of lading ftequently exempted the

carrier from liability for bad stowage but not for unseaworthiness. This

necessitated the drawing of a distinction between the two. The Hague and

HagueNisby Rules now hold the carrier liable for both bad stowage and Jack of

due diligence to make the ship seaworthy. However, because the carrier mayavail

himself of the exceptions in art. 4(2) when he is liable for improper stowage but

not when he bas breached his seaworthiness duty, the distinction continues to be

significant today. t52

151 see 71Ie Good FriDld, (1984) 2 Uoyd's Rep. 586 at 592.

152 see supra at 23.
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1. Can bad stowage amount to 'uncargoworthiness"?

a. Two inrerpretalions of an. 3(1)(c)

A plain reading of art. 3(1)(c) does not settle the issue hecause the provision

refers only generaUy to the duty to make the ship and its parts "fitand safe" for

the carriage of goods. It is unclear whether stowage operations faU under this

"cargoworthiness" duty. Art. 3(1)(c) can he interpreted in at least !wo ways:

1. Narrow interpretation

Since it is only the ship and its pans which must he "fit and safe" for the

carriage of cargo, the cargo's placement in relation to each other and

lashing etc. do not faU within the ambit of "cargoworthiness" as set out in

art. 3(1)(c). Only stowage operations which might endanger the safety of

the ship or affect her seagoing capabilities will amount to unseaworthiness

under the plain meaning of 'seaworthiness' in art. 3(1)(a).

2. Broad interpretation

Stowage operations are included in the cargoworthiness duty because "fit

and safe" refers to the total condition of the ship and its parts. Cargo

distribution, placement and other stowage operations are inseparably Iinked

to the vessel's condition and must therefore be understood as falling within

the requirements of art. 3(1)(c).

The problem can be iIlustrated by the following example: A noxious or odiferous

substance is stowed in one compartment. Foodstuffs are Iater added to the

compartment and become tainted. How can the cause of the damage he

properly cbaracterized ? Was it caused by the compartment itself being

uncargoworthy ("unfit") or by the improper stowage of the foodstuffs in 3 hold that

could legally be viewed as cargoworthy per se ?
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b. The pre-Hague Ru/es position

Even before the Hague-Rules, the common law understood "unseaworthiness" as

representing {wo separate concepts: 1) the safety and seagoing capability of the

ship and 2) the fitness of the vessel to cany the contract cargO.153 Although

the second branch actually deals with uncargoworthiness, the term "seaworthiness"

was used for both limbs without distinction.

The common law easily recognized that bad stowage which endangered the safety

of the ship rendered the vessel unseaworthy. For some reason, the same logic was

not applied to cargoworthiness. Uncargoworthiness was isolated ooly to instances

where the fitness of the ship, equipment and holds themse/ves compromised the

ship's ability te receive the goods. When bad stowage atone endangered the safety

of the cargo, (eg. heavy cargo was stowed atop fragile cargo) this was deemed to

constitute merely improper stowage and not "unseaworthiness" (ie.

uncargoworthiness). This approach is roughly equivatent to the narrow

interpretation of art. 3(l)(c) set out above.

The common law position was expressed by Lord Sumner in Eider, Dempster v.

Paterson, Zochonis:154

"Bad stowage, which cndangcrs the safety of the ship, may
amounl 10 unscawonhincss, of COIlISe, bul bail stowage, which
affects nothing bUI the cargo damagcd bY il, is bail stowage and
DOthïDg mole, and still lcavcs the ship scaworthy for the

153 Sec The Good Frioul, (1984) 2 Uoyd's Rcp. S86 al 592 (Comm. Ct.).

154 (1924) A.C. 522, AIl E.R. 135 (B.L.). In Ibis pre-Hague Rulcs case hcavy bags of paIm kcmcIs was
stoWcd on !Op of casks and buns of paIm oU which wcre crushcd UDdcr the wcighl. 1bc coutt hcld
that Ibis method of stowagC was mcreIy bad stowagc and c1id DOl amounl 10 unscawonhincss. The
carrier had cxcmptcd himsclf from liabUity for bail stowage in the CODtrael of carriage and couId thus
escape responsibUity. SUch an exemption cIausc would nol have bccn uphcId un.icr the Hague Rulcs
ans. 3(2) and 3(8).
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advenlure. even though the advenrure be the cartying of thal
cargo". 155

Viscount Cave more specifically stated:

"There is no rule thal. if IWO parcels of cargo are sa slowed thal

one cao injure the other during the course of the voyage, the ship
is unseaworthy" .156

In its decision, the court relied on The Thors,r57 where chocolate which was

stowed along with gorgonzola cheese' became tainted. The court analyzed this as

a matter of improper stowage rather than of fitness to carry the cargo and

therefore did not find the vessel uncargoworthy. Furthermore, the vessel was not

unseaworthy because the stowage did not endanger the ship itself.

In Werner v. Bergensk Dampskibsselskobl5a a cargo of eggs was damaged when

stowed on top of roning potatoes which had been loaded at a previous pon. The

plaintiffs argued that since the roning potatoes were loaded before the eggs, the

ship was in a unseaworthy condition qua the carriage of eggs. This reasoning

hinges the determination of uncargowonhiness based on the sequence in which

cargo was loaded and stowed. The court rejected the plaintiff's argument and,

relying on Eider Dempster, held that the damage was caused merely from bad

stowage and that the carrier could therefore exculpate himself under a bill of

lading clause.

155 Ali E.R. al 153. A simiIar rule seems 10 have been applied in V.S. Iaw, see Knoll v. Solœry Mills
(1900), 179 V.S. 69. 21 S.Ct. 30,45 L. Ed. 90.

156 Ibid.

157 [1916) P. 2S7, 13 Asp. M.L.C.592.

15a (1926),42 T.L.R. 26S (K.B.). Althougb the British CarriaBe of Goods by Sea Act of 1924. wbich
incorpolated the Hague Rules, bad ettIered inlo forte, il DOt apply in this case wbich evcnts lOOk
place before the Act bad entered into fon:e.
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(l) The special case of residues

Even though the couns did not consider stowage of incompatible cargoes in the

same hold to amount to uncargoworthiness, a different position was taken with

respect to residues of cargo in the holds. In TaItersall v. National S.S. Co. 159 a

ship was considered uncargoworthy for the transport of cattIe because it had not

been disinfected after an outbreak of foot and mouth disease. Thus. even if the

presence of perilous cargoes in the holds could not make it uncargoworthy with

respect to certain goods, the presence of cargo "left overs" could.

The paradox of this view becomes particularly striking when the ratio in The

Thorsa is applied to the facts in TaItersall. If new cattIe is loaded onto a ship

whic.'J contains a residue canying foot and mouth disease, the vessel will be

uncargoworthy with respect to the cattIe, but if the same cargo is loaded while the

infected caItle is still on board, the ship will be considered cargoworthy because the

problem would be characterized merely as one of poor stowage of one cargo in

relation to another! 160

c. Cases under the lIague Rules

The adoption of the Hague Rules did not alter the manner in which residues were

treated in relation to cargoworthiness. 161

159 (1884), 12 Q.B.D. 297.

160 The Hague and HagueNisby Rules do DOl apply mandatorily 10 live animais, see an. l(e) tead with
an. 2. However. the puadox wUI be the same with respect to other types of goods.

161 See 171~ Good Fritnd. (1984) 2 Uoyd's Rep. 586. Q.B. (Comm. Ct.) involving a cargo of SOYa bean
meaI which was refused discharge in Cttha because il was infested with a certain type of insec:t. The
infestation had been caused by the presence of the insec:t in residues left in the holds before the cargo
was loaded. The coun he1d that this rendered the ship uncargowonhy.
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The effect of the Rules on the ratio in EIder Dempster is less clear. Cases decided

afier the adoption of the Hague Rules have neither expressly accepted nor

disposed of the common law rule:.

In Grace P~1ics Ltd. v. The Bernd We.tch Il,162 the court seemed prepared to

accept bad stowage as a cause of 'uncargoworthiness'. Two reactors stowed on

deck broke loose during a storm, pierced a hatch covering and caused damage to

goods stowed under deck byexposing them to seawater. The court found that the

reactors were not properly secured in light of the reasonably foreseeable dangers

of crossing the Atlantic Ocean and that the ship was therefore "unseaworthy"

under art. 3(1)(c) of the Hague Rules. The carrier's contention that the damage

was caused bya peril of the sea163 was dismissed and he was held liable for

having failed to exercise due diligence in making the ship "fit and safe" for the

preservation of the goods. l64 It follows that the court considered the

inadequately secured cargo to amount to 'uncargoworthiness' even if it did not

endanger the safety of the Ship.165

Another noteworthy case is Acris Co. v. The Sanko Steamship Co. (The

Aquachann).I66 Here, overloading and improper distribution of the coal caused

the ship to he "down by the head". She was therefore delayed (but suffered no

162 [1971] F.C.273.

163 Hague aDd HagueJVisby Rules an. 4(2)(e).

164 lbc loss aDd damagc lO lbc reactOlS lbcmsclvcs was DOl covcred by lbc Rules bccausc lbc bill of
lading Stalcd lbat lbcy wou1d bc carricd aD dcck; Hague aDd HagueJVisby Rules an. I(e).

165 sec also BùlncIuJTtl Lum1Jer Co. v.S.S. Anlhony Il (1966), 1967 AMC 103, (1966] 2 Uoyd's Rcp. 437
(S.D.N.Y.), whcrc impropcr SlOwagC of fork·lift trucks on top of lumbcr carricd aD dcck was
considcrcd lO rcndcr lbc Sbip unscaworlhy undcr lbc Harr~rAa CVCD lbough lbc impropcr SlowagC

only affceted lhc safety of cargo, nol lbc ship.

166 (1981), [1982]1 Uoyd's Rcp. 7 (C.A.). lbc Hague Rules did DOl apply mandatorily in Ibis case huI
wcrc incorporatcd by a clausc in lbc chartcrparty.
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cargo damage) when she had to reload before entering the shallow Panama CanaI.

The court held that the delay was caused merely by poor Slowage and that the

ship was therefore seaworthy. In so doing, the court referred to Eider Dempster

\'Iut did not rely on its distinction between Slowage which endanger the ship and

stowage which do not. Instead the coun proffered its own characterization of

seaworthiness:

·'Seawonhincss' c:onnotes an inllerent quality with which the unit
c:omprising vcsscl and augo is invCSlcd. 50 long as that unit
maintains a c:onstant charactcr, that quaIity remains inherent in
ii. Extcmal factors cannot influence or affect the innate attribute
of scawonhincss.· [Empbasis addcd].167

It seems that jurisprudence under the Hague Rules is more flexible with the

distinction between bad Slowage and seaworthiness !han was the common law.

However, it is notl:worthy that cargo claimants rarely raise the argument of

unseaworthiness in cases involving the proximate Slowage of incompatible cargoes.

Judgements finding unseaworthiness because of improper Slowage are even more

rare. 168

167 Ibid. al 12 as puLord JUSlicc Shaw.

1:18 But sec Immuuio1ll111'Toduœ IIIC. v.~ SDlmDn, 1975 AMe 1521 al 1535-1536 and al 1541
(S.D.N.Y.)wbcte lite c:oun sccmcd to CODSider lite plaeemem ofcaustic soda llIld c:offcc in the saDIe

c:ompanmcnt as impropcr Slowage which œtIlIcrcd lite ship 1IIISClIWOrlby. It should bc addcd that lite
j:idgClllCllt is uncIcar as lite c:oun gctlCtll1ly refcts to scvcral cimnnstanees of "poor stowagc" which
togcl1tcr amounts to uuscaworl1tiness. One ofl1tesc cimID'S"""'U was lite fact that lite c:ompartmctlt
was susceptible to lcakage, (i.e. a c1car cxample of 'uncargowonhi:Jc' bccansc a dcfcet in a pan of
lite ship itself is iDvolvcd). The c:oun did DOt consider whcl1tcr lite impropcr stowagc of caustic soda
and c:offcc in lite saDIe c:ompartmcllt !!l!Œ amountcd to 'UDCatgOWOrl1tin'.
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d. Legal theory

The opinions of legal writers have been inconsistent with regard to the question of

whether bad stowage which does not endanger the ship can amount to

unseaworthiness. Three general points of view may he discerned. One faction

leans towards the notion expressed in Eider Dempster that an element of danC1.er to

the ship itself must exist in order for bad stcwage to amount to

unseaworthiness. 169 The opposing camp makes generous allowance for stowage

being an element of cargoworthinesS.170 A third group straddles the middle line

byaccepting that, in principle, bad stowage may affect the ship's cargoworthiness.

but is better treated under art. 3(2) rather than art. 3(1).171

169 sec O.C. Giles. Chorl~ tmd Gil6' Shipping Law. 7th ed. (London. Eug.: Pitman. 1980) at 1i5-176
which cxplicidy n:quires an element of danger 10 the vesse! itself in order 10 quaiify bac! S10wage as
·uocargowonhiness'. However. Chorley discusscs bac! S10wage in relation 10 contraelS ofaffrcightmenl
in geuerai and nOI specificaily uoder the Hague and Hague Visby Rules. NOie also that in a Ialer
edition, N.JJ. Gaskell. C. Debanista &: RJ. Swanon, Chorley tmd Gil6' Shipping Low. 8th ed.
(London. Eug.: Pitman. 1987) al 189-191. the new authors are much more reserved in their suppon
of the ratio in EIder Donpsrer.

170 sec e.g. Uoyd's of London Press LId•• JI Guide 10 the Hague tmd HaguelV'uby Rul6 (London, Eng.:
Uoyd'sofLondon Press Ltd•• 198S) al 19which describes the cargoworthiness obligation as including
the ·cleaning of tanks ...correct placing of cargo banens, dllnnaging. kraft paper. separations and
other cargo protections •••10 protect against damage bY other cargoes or any other source of damage
10 cargo·. This notion of cargoworthiness seems 10 completely CDCOmpass S1owage.

sec also T. Falkanger. HJ. Bull &: L. BIlwtaset. Introdut:tioll to NorwegÎQII Maritime Law.
(Oslo: Sjerensfondel, 1987) al 234 who suggest that if SlnlIIgly odiferous cargo (such as
gorgonzola chcese) is loaded in p<.n A and chocolate is subsequeDdy loadcd in the samc
cotD;l3ltlDelU in pon B and thus becomes tainIed, the ship must he consideree! unscaworthy
with respccI 10 the cmiage of chocolate. On the other band, if the chocolate was loaded in
pon A white the gorgonzola was loaded in pan B, the damage wouid oaly he duc 10

improper stowage. This is effecûvely the samc argument as that set out bY the plaintiff in
Wemerv.Bugmsk Dampskibsse1sJctlb, sec Sllpra al 51.

171 W. Tedey, Marine Ougo CIDims. supra DOte ? al 386-387; E. Flynn &: G.A. Raduazzo, Belledia 011

Admiralty. Vol. 2A,7th ed. (New Yorle City: Matthew Bender &: Co•• 1993) c.lX al 9·1.9·2.



•

57

e. Which rule should prevail ?

It is submined that the pre-Hague Rules distinction between bad stowage and

uncargowonhiness as expressed in Eider Dempster no longer appIies, for the

foIIowing reasons:

1) Jurisprudence under the Hague Rules bas accepted that cargo operations

which are sa poorly perfonned 50 as to render the ship unseaworthy may

be encompassed by the tenn "sto..vage" even without any danger to the ship

being present. 172

2) It is arbitrary to find a ship unseaworthy if cargo 'residue' in the holds

damages deW cargo,l73 while refusing to do sa ifdamaging qualities can

be ascn1led to actual cargo stowed in the hold.

3) Neither legal theory nor jurisprudence bave defined "stowage" with

sufficient specificity. The tenn may include aIl cargo operations in the

preparation for the sea transport, for instance the cleaning of holds,

applying dunnage and bulwarlcs, lashing and securing and other operations

directly related to the condition of parts of the ship. An uncertain tenn

cannot be a proper fOUDdation for a test of a vesseI's cargoworthiness.

4) The carrier's duty ta exercise "due diligence" should include all aspects of

preparing the ship for the voyage. Seaworthiness is the fitness of a vessel

for the contempIated voyage and the contempIated cargo, bath in relation

ta its seagoing and its storage capabilities. There is no reason why the

172 5ee supra al 52.

173 5ee e.g.Procter& Gambie v.Fort Fraser, lm AMe 157S (E.D.La); 77re Good Frimd, [1984]2 Uoyd's
Rep. S86 (Comm. Ct.).
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carrier should be able to invoke the exceptions in art. 4(2) in relation to,

say, improper placement of cargo but not with respect to the upkeep of

refrigeration equipment. His level of control is presumably the same in

bath cases.

A broad interpretation of art. 3(1) should be adopted. The test ought to be

whether an operation renders the ship "fit and safe" for the particu1ar cargo

loaded before departure. The term "stowage" should thus not eliminate a specific

operation from consideration under art. 3(1)(c). While it is admitted that this

interpretation ùoes not fall squarely within the generai definition of

"seaworthiness", this is of minor importance because it is the specific wording of

art. 3(1)(c) which is subject to interpretation. The jurisprudentiaI definition which

bas been given to seawortbiness outside the Hague Rules cannot be conclusive as

to the interpretation of the convention when the plain meaning of the legislation

suggests an different construction in the context of stowage.

2. Dow may stowage affect cargoworthiness

a. Requirements - "fitand safe·

On the basis of the foregoing proposition, a ship will be uncargowortby if stowage

is performed in such a way as to render the ship or its parts unfit or unsafe for

the reception. carriage and preservation of the conttaet cargo. The individuai

cargo operation. whether IabeIled stowage or not, must then be assessed on its

faets ta determine whether the ship was in such a condition that C1e carrier will be

held liable under art. 3(1)(c).

Sïnce the provision focuses on the ship's "coaditiOD"of fitness and safety ta carry

the goods, it foUows that damage ta the individuai parcel of cargo being baDdled
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during stowage and loading operations does not amount to a breach under art.

3(1)(c).

But where improper stowage does result in uncargoworthiness, it will he irrelevant

whether the damage mazerialized at the time of the stowage or later during the

voyage, as long as the ship was uncargoworthy at the heginning of the

voyage.174 It al50 seems plausible to require !hat a defect in question have a

constant charaeter, t7S (e.g. a defective stow which is )jable to col!apse under

nonnal weather and sea conditions).

A defect must present a danger of actual damage to the goods in order for it to

render the vessel 'uncargoworthy'. This view was followed in The

Aquachannl76 were it was held !hat the ship was cargoworthy when bad

stowage caused only delay, not damage to the ship or her cargo.

The carrier will he hcld liable for breachîng bis duty to stow 50 as to make the

vessel cargoworthy only if he failed to exercise due diligence in this respect.

Grounds for exculpation may exist where the carrier was unaware of the

characteristics of the goods or latent defects in the stow.

b. Incompatible cargoesand the order of looding

Stowage of incompatible cargo in the same compartment will c1early fall within the

broad interpretatiOD of art. 3(l)(c). However, because the carrier's duties under

174 see MtDàn~ Footw«u Co. v. CœuzdiœJ GovtmmDu Mm:htmt Marine Lrd., [19S9J A.C.589 al 592-593,
[19S91 2 Uoyd's Rep. lOS (p.C.).

t7S see Lord Justice Sbaw's swemeal iD lM AqIuu:Iuum, supra al 53.

176 see supra al 53.
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an. 3(1) apply only before and until the voyage bas begun. the sequence in which

the cargo is loaded will be decisive as to whether or not the carrier was in breach

of bis duty to make the vessel cargoworthy.

For instance. if cargo A, a consignment of coffee. is loaded in Montreal and cargo

B. caustic soda wbich is mutually incompatible with coffee, is stowed in the same

compartment later in New York, the carrier wnI be responsibie for breach of his

duty to exercise due diligence to make the sbip seaworthy only in relation to cargo

B. As to cargo A, he can be held liable only for improper stowage. It may seem

arbitrary that the order in wbich cargo is loaded is decisive in this case, but this is

dictated by the temporal 'two tier' system of liability created by the Rules: A

defect before and at the beginning of the voyage will be classified as

unseaworthiness whereas one wbich arises later will be considered lack of care for

the cargo. If, for example, the ventilation system breaks down in New York and

the carrier fai1s to exercise due diligence in fixing it before depanure, he will have

breached bis duty under an. 3(1) in relation to cargo B and cannot exonerate

himself under an. 4(2). In relation to cargo A, he may still avail iûmself of the

exceptions.

c. InsujJicient securing of cargo

Il appears settled that inadequate lashing and securing of cargo may render the

ship unseaworthy, even ifship itself is not in danger. However. cases wbich have

reached this result seem 10 suggest that the improper securing of cargo must at

least endanger the safety of other cargo in order 10 constitute
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unseawonhiness. 177 Therefore, the loss of a single parcel of cargo c:iused by

improper stowage of char parcel could not fall under art. 3(1)(c).

The distinction between the risk to the improperly secured cargo itself and to

other cargo is inconsistent with the interpretation of art. 3(1)(c) submined by the

author above. The standard of"danger to other cargo" can be criticized for being

very difficult to apply. Assume that a staek of cartons collapses because of

inadequate stability in the stow and thereby causes damage to cartons in the stack

as weil as stacks nearby: It will be difficult to decide what is damage to "other

cargo" and what is only damage 10 the improperly stowed goods themselves. It

seems ilIogical to differentiate between the stack that COllapsed and the other

stacks because not all of the cartons in the collapsed stad would n~sarily have

been improperly stowed. It may also be that other stacks were instable as weil

but that, due to pure chance, did not collapse fust. The faetual problems that this

distinction would give rise to can be an argument for doing away with the

distinction altogether.

3. JuriSPtUdential reJUCtanee 10 consjder bad stowage under an.

3{])(c)

The fact remains that stowage operations are rarely consideœd to tender the ship

unseawonhy when the ship's safety bas been unaffected. It is noteworthy that

courts often avoid discussing wbether bad stowage is to be coveœd by art. 3(1) or

177 See Graa PloslicsLld. V.71Ie Bmul Wesdl U, (1971) F.C.273. See aJso 1llœIduml1.lunber Co. v.S.S.
A1IlJrony Il (1966), 1967 AMC 103, (1966) 2 Uoyd's Rcp. 437 (S.D.N.Y.)wbere stowage of forie-lift
uueks on lop of lumber cargo on deck wu CODSidered impIopcr stowage which readered the ship
umeawonhy \IIIder the BanerAa. As a teSU1I, both the uueks lIIId the lumber Wete lost overboard.
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3(2) of the Rules by limiting their examination to the question of liability needed

to decide the case at band. 178

Three general reasons for the couns' reluctanee to hold the carrier liable for bad

stowage under art. 3(1)(c) tan he suggested:

1) The word 'seaworthiness' denotes a strong connection to the seagoing

condinon of the vessel.

2) There is a judicial tendency to rely on traditional concepts of seaworthiness

rather than on an independent interpretation of art. 3(1) and art. 3(1)(c).

3) It will often he unnecessary to decide whether the carrier is held liable

under art. 3(1) or art. 3(2) because the result in either case will he the

same. Couns will therefore choose to apply art. 3(2) in order to avoid any

uncertainty as to the applicability of art. 3(1)(c) to stowage.

The last reason merits further explanation. Becallse the carrier will he Iiable only

for damages caused by the breach of bis duty 10 fumish a seaworthy vessel,179

the overriding character1SO of the seaworthiness obligation will rarely operate to

t78 see thus CDnDstTrmd Induslri6 LId. v.Lam S. (1993) 2 F.C.SS3 (T.D.) where damage was causcd by
iDadcquatc sccuriDg ofbaies of twiDC. The court did 1101 discuss wbctbcr the carrier was liable lIlIder
an. 3(1) or 3(2), but simply fouDd tbat the carrier bad DOl discbargcd bis burdcn ofproof 10 cstablish
another cause of the damage - iD !bis case iDsufficicncy of packaging.

see aIso s.- og HtJIIIÙ1Srd1m. 1974 NOS 229 wcrc the DaIIish court IlCÎther considctcd
imptopcr stowage DOr IIIISCaworthy stowage but simply folllld the carrier liable for baviDg
failed lO SlOW as was explicitly agreed upon.

179 see Hague and HagueNisby Rules an. 4(1).

• ISO see SlIpra al 23.
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depriving him of any defence. 181 If the carrier cao establish that the

unseaworthy condition did not cause the damage, he cao still avail himself of the

exception clauses in art. 4(2).182 Under the various national regimes, the

carrier may in any event escape liability to the extent to which he cao prove the

amount of the loss which arose out of an exonerating cause. 183 Thus, the rea\

"battle" regarding the carrier's liability is fought by proving facts and any causai

links.

The narrow interpretation given to exculpatory causes bas further lessened the

need to distinguishing between bad stowage which makes the vessel unseaworthy

and that which does not. For instance, it is clear that art. 4(2)(a) which excuses

an error in the management of the ship, does not include negligent stowage. l84

Thus in most cases the carrier will be liable for damages caused by bad stowage

even if the court does not coosider the stowage to be part of the

seaworthinesslcargoworthiness obligation.

However, it is conceivable that the carrier's liability will, in some circumstances,

hinge on a determination of whether bad stowage is nothing more than bad

stowage or whether it is covered by art. 3(1)(c). It is suggested that a broad

interpretation of art. 3(1)(c) is appropriate in such cases.

181 Howcvcr, couru somcrimes fine! it convetIiem to avoid any funher discussion by simply stating that
lbe uuscawonhy condition dcprivcs lbe carrier ofhis dcfc:nc:c. Sec mus 77Je Wa1tnIud, [199111 Uoyd's
Rcp. 389 al 390 (AcIm.Ct.) werc a ship capsizcd duc 10 lbe uuscawonhy sccttriDg of comainers and
lbe master's ncgligent actions in attemptitIg 10 correct a list that oc:cuncd whcn cargo shiftcd. The
coun bcld that lbc uuscawonbincss made il imIevant wbelber or DOt lbc c:apsizjng bail takcn place
but for lbc master's ncgligc:nc:c.

182 Sec e.g.DGmodDr Bulle Ourimv. Ptopk's Ins., 1990 AMC 1544 (9. Cir.).

183 Sec SllprlZ DOte 89.

• t84 Sec Carling O'K«/e Breweriesv. CN Marine Inc. (1989), 104 N.R. 166, 1990 AMC 997 (F.C.A.D.).
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G, The Duty to Properlyand Careful1y Stow the Goods - art. 3(2)

In addition to being responsible for seawonhy stowage, the carrier bas a duty to

Slow the goods properly and carefully. If the carrier initially succeeded in

rebutting the presomption that the damage occurred in bis hands. the cargo

c1aimant will have the burden of proving the carrier's breach of bis duty to stow

properly.

Art. 3(2) of the Hague and HagueNisby Rules reads:

"Subject 10 lbe provisions of Anicle 4,lbe carrier shall properly
and ctWjilUyload, bandle, Slow, cany, kccp, c:arc for, and
discharge lbe goods carricd." [Emphasis addcd].

1. The extent of the carrier's duty

At the beginning of the voyage, the carrier bas a duty both to properly and

carefully Slow the cargo and a duty to Slow the ship 50 as to preserve its

sealcargowonbiness. He cannot therefore be excused from liability for cargo

damage by claiming that improper Slowage was necessary for the preservation of

the safety of the ship. For example, if a ship is heavily loaded and in order to

preserve its stability pallets of cargo are stowed in more tiers than is proper, the

carrier will nevertheless he held liable for any resulting damage to the

pallets. lBS The carrier ought to have distributed the cargo differendy or have

avoided 'oading the vesse! 50 heavily that both proper loading and stoWÎDg as weil

lBS Sil- og Handtlsrtlttll, 1974 NDS 229 al 236. The carrier was bcId liable for damage causcd by stowagc
ofpaIIets in lOO lDlIIIY tiers clespite bis argumeal 1hat 1hc metbod of stowage was neccssary lO cnsure
1hc ship's scawonhincss.
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as a seawonhy vessel could be ensured. 186 Stowage may also be performed 50

poorly 50 as to constitute bath improper stowage and a breach of the duty to

make the ship sealcargowonhy.

Unlike the carrier's duty to Slow in a manner that does not compromise the ship's

seawonhiness, the duty to properly and carefully stOW the goods continues even

after the commencement of the voyage. Stowage operations will usualIy take

place in port, after loading but before the beginning of the voyage. However a

need to re-stow the cargo before the voyage bas been brought to its end may

often arise, particularly when the voyage passes by severa! ports of caU where

cargo will be loaded and discharged. Such cargo operations will be covered by the

responsibilities of the carrier under art. 3(2) even if he no longer bas a duty to

perform a seawonhy stowage with respect to a particular consignment. The

carrier's duties under art. 3(2) cover all bis acts and omissions between the lime of

loading and discharge which may affect the contract cargo. There is thus no need

to distinguish between the different cargo operations.

2. The carrier does not have to perform the Slowage

While a plain reading of art. 3(2) may indicate that the carrier is obliged to

perform the loading and Slowing of the goods, this is not the prevailing

interpretation of the provision. The phrase "shall properly and carefully load" bas

been held to Mean that whatever loading the carrier undertakes ta do he shall do

properly and carefully. 187 The parties are therefore free ta agree on who shall

186 Ibid. sec also E1du,lHmpsl~r v. PQl~non. Zochonis, [1924] A.C.522.

187 Pynn~ Co. v. Sdndia Sttatn Navigation Co., [1954] 2 Q.B. 402, 1 Uoyd's Rep. 321 al 325, Devlin J.
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perform the loading. It is c1ear that the same applies to stowage. 188 and it is

not uncommon. particularly in private carriage. for the shipper to agreed to "Ioad.

stow and discharge the cargo. free of expenses for the carrier".

3. Liabilitv for damage caused by stowage

a. Mandalory liabiliry

A1though the parties may agree that the shipper shall perform L'le stowage. this

does not mean that they are free to stipulate who will he liable for damage caused

to others by the stowage. On the connary, even if the sbipper has agreed to stow

his goods, the carrier will still he deemed responsible for the stowage in relation to

preserving a seaworthy and cargoworthy ship.189 A conttactual stipulation with

one consignor cannot relieve a carrier from bis responsibility towards other cargo

owners.

If the shipper bas undertaken to stow bis own goods and stows them improperly

to the detriment of other cargo on the ship the carrier will still he primarily liable.

Howevcr, as long as the bad stowage did not amount to unseaworthiness, the

carrier may exonerate himself from liability by proving that the damage to the

other cargo occurred without bis fault or privity. 190

188 sec thus &/li Trading Ltd. v. Afalontl Shipping Co. (the Coral) (1992), [1993] Uoyd's Rep. 1 al S
(C.A.).

189 The carricr's duly 10 cxercisc due düigCllCC 10 makc the sbip scaworthy c:aDllOl bc contraelcd OUI of,
sec Hague and HagucJVisby Rulcs ans. 3(1),4(1) and 3(8). MoROYCT, iD common law, the mastcr
a1ways remaiDs rcsponsible for scaworthy Slowage, sec 1smail v. Polish Oc«Ul LWs, [1976] Q.B. 893
al 902 (C.A.).

• 190 Hague and HagucNisby Rulcs an. 4(2)(q).
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b. Validity of agreements qua skipper

The question nevertheless persists whether the sbipper and carrier may validly

agree to sbift the responsibility for damage caused by bad stowage, at least with

respect to the shipped cargo, when the shipper or the shipper's stevedore

perfonns the stowage. The answers given in jurisprudence have been equivocal.
191

It would he conttary to the intention of the Rules 10 permit such a ttansfer of

liability because this would limit the rights of a consignee against the carrier.

Moreover, it would allow the carrier to lessen bis liability conttary to the plain

language of art. 3(8). The carrier should therefore not he permitted to contract

out of bis responsibility for operations that faIl within art. 3(2). This proposition is

consistent with the recent decision in Associated MetaIs v. MIV Arktis SkyI92

where the Second CiIcuit court stated that:

·[l]bere sbould he Unie dispule !bat the purposc of [U.S.]
COGSA is 10 place primary rcspoDSibUity for the safcty of the
cargo upon the vcsscl, ilS opcralOlS and OWDClS. The panics
cannol by private arrangcmenl circumvcnl the lcgislative purposc
of me Act. 46 U.S.C. App. §1303(8). [The cquivalcnl 10 the
Ha"oue Rulcs an. 3(g)]. The vcsscI may cxoncrate ilS

191 sec SigriCorlJon Corp. v.Lykes Bros. S.S. (1987),1988 AMC 1787 al 1791 (W.D.Ky.)wbicb bcld!bal
·[l]be inclusion ofa FlOS Icrm in a bU! of\ading sbould DOl he disrcgardcd as incoDSistcnl with [U.S.]
COGSA 50 long as il is undcrstood !bat the tcrm in no way telicvcs tbc carrier of rcspoDSibUity fer
ilS own aets or for the aets of otbm under ilS control·. This SlalClDCllt wouId imply !bat the carrier
wouId DOl he bcld liable for damage causcd by SlOWage pcifotmed withoUl the supervision of the
Master. sec al50 Balli TTIIding Lrd. v.AfalonD Shipping Co. (the Coral) (1992), [1993] Uoyd's Rcp.
1 al 6-7 (C.A.), wbicb secn:;, 10 allow a sbifl of 1iabUity by narrowing the mandatoty pcriod of
rcsponsibUity undcr the Rulcs. This dccision bas becn criticized in N. Gaskcll, .Sbipowncr LiabUity
for Cargo Damage Causcd by Stevcdoœs· (l993) 2 Uoyd'sMaritimc and Commcrcia\ L. Quan. 170.

On tbc otbcr band, in NiclJimm Co. v.M.V. Farlllnd, 1972 AMC 1513 al 1587-1588 (2. Cir.)
the coun Slatcd !bat ·in any cvcnl, under •••[an. 3(2) of tbc Hague Rulcsl, the carrier's dUty
10 'propcrly and carefully load •••[and] SlOW •••tbc goods carricd' is non-dclcgable·.

192 1993 AMC 509, revcrsing tbc dccision in tbc district coun ,,ln AMC 1217 (S.D.N.Y.). Il is
DOlcwortby !bat the coun al 512 cxplicitly finds tbc nuio in Sigri c....rlJon Corp. v.Lykes Bros.S.S.,ibid.
10 he crroncous.
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responsibiliry by cartying ilS burdcn of praof !hal the damage did
nol occur because of ilS own aets. "193

It is therefore submitted that the carrier remains responsible for ail damage

caused by stowage, even when the stowage is performed by the shipper. The

ca.'TÎer may of course escape this liability if he can establish that the damage was

caused without his actual fault or privity,l94 or by the shipper's act or

omission. 195

c. Specijically on the effeet of FIOS clauses

A particular issue arises from the practice of insening a so-caIled "FlO" (Free In

and Out) or "flOS" (Free in, Out and Stowed) clause in the contract of carriage.

These clauses regulate the distribution of coses between the shipper and the

carrier. However, an flOS clause in a contract of common carriage is null and

void as far as it shifts liability contrary to the mandatory provisions of the

Rules. l96 197 The dependability of the bill of lading would be compromised

193 Ibid. al 516.

194 Hague and HagueNisby Rules an.4(2)(q).

195 An. 4(2)(i).

196 This position was taken by the Supreme Coun of DenmarIc in Hllj~IU6, 1945 UfR 44, and in
Associat&l M6IJ/s v.MIV Ariais Sky. 1993 AMC S09 (2. Cir.);Dmr.sey &A.ssoc. v.S.S. S«z Sl4r.I972
AMC 1440 (2. Cir.);Blonrmer Chtx:. v.Nosira Shtuon. 1994 AMC 1807 (S.D.N.Y.). see aIso S. Dor.
BiU ofLoding ClatIs~ & the /nlemational CoTMnlion ofBrussds. 1924 (Hague Rul~) (Galesltead on
Tyne. Eng.: Witherby & Co., 1960) al 127-128. A FlOS c1aIIse could possibly be given the errect of
shifting 1iabilily wbere the Hague or HagueNisby Rules are DOl mandatorily applicable but are
incolporated onIy by a contraelUa1 stipulation. To this effecl see 1smtlil v.Polish OCetJ/I LiMs. [19761
Q.B. 893. (C.A.).

197 OnIy in the cbarterpany conleXt bave FlOS c1auses occasiona11y been inlelprCled as regulating the
"risIc" (liabilily) between the shipper and the carrier with RgaId 10 damage caused by improper
stowage. see e.g. Omadian Transport Co. v. Court LiM. (1940) A.C.934 CH.L.). The Hague Rules
did nol app1y in Ibis case as the carriage was regu\aled by a cbarterpany. see aIso Ismail v. Polish
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if a shift of Iiability in an FlOS clause could be opPOsed against a bona fide holder

of a "c1ean" bill of lading who relies on the Rules and looks to the carrier for

compensation. 198 Thus, the ooly way for the carrier to avoid Iiability is to prove

that the damage was caused by the negligence of the shipper or the shipper's

agents. 199

4. The standard of proper stowage

a. "Properly"and "carefully"

An. 3(2) requires that the carrier stow "properly" and "careful1y". These (wo

terms have caused some confusion in their practical application. The issue bas

been whether the terms refer to the same or (wo different requirements which the

carrier must meet.

In a series of U.S. cases, the courts have interpreted both terms to mean "due

diligence" .200 The use of the "due diligence" label in these cases appears to be

Oaan UnQ, [1976] Q.B. 893. (C.A.) and Sil- og Handtlsrmen, 1948 VfR 725, wbere the presence of
a FlO clause in the cbanerpany was DOt cousidered to alter the carrier's respoasibUity for proper
Slowage. The clause was DOt collSidered to cover stowage in Ibis case, but oDly the loading and
discbarging of the goods. As the damage was caused by œg!igeat stowage, the carrier was beld liable.
The coun left it open wetber a flOS clause wou1d bave sbifted 1iabUity from the carrier to the
shipper.

198 HaguelVisby Rules (but DOt the Hague Rules) an. 3(4), subpara. 2, estop the carrier from proving
tbaI he did DOt receive the cargo in a good coDdilioa if he bas issued a c1eaa bUI. The same tule
applies in the V.S. lIIIder the POttINtIIt Aa, supra note 72. see also Hamburg Rules an. 16(3)(h).

199 Hague and HaguelVisby Rules an. 4(2)(i). see thus Sigri Carbon Corp. v. LyUs Sros. S.S. (1987),
1988 AMC 1787 (W.D.Ky.)were the carrier was relieved from 1iabUity under U.S. COGS.( s.4(2)(i)
whea improper stowage by the shipper's stevedore caused the damage.

200 see e.g.Ameriœn Tobacœ Co. v.S.S. T1OIIbu4ollr, 1951 AMC 662; Califomitl ,"Ddc. Corp. v.MtllSOn
Na,'. Co., 1962 AMC 2651.
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based on an inaccurate reading of the Rules rather than on a conscious analysis of

the meaning of "due diligence" in an. 3(1) and of "properly" and "carefully" in an.

3(2).201 These shouid therefore not be used as authority for the interpretation

of the Ruies on this point because they fail to distinguish between the carrïer's

duties in respect to seaworthiness and bis other duties under the Rules.202

On the plain meaning of the words. the duty to SlOW "carefully" seems to dictate a

subjective standard, (i.e. the carrier, according to bis knowledge and abilities.

actual1y tried SlOW prudently). To SlOW "properly" suggests a pure objective

standard or even an obligation as to the resuIt rather than merely a sincere effon

in achieving a sound SlOW.

The duty bas not been stringently interpreted. To SlOW "properly" bas been held

to mean Slowage "inaccordance with a sound system".203 Moreover, the House

of Lords incorporated a subjective element in the evaiuation by stating that the

"obligation is to adopt a system which is sound in the light of all the knowledge

which the carrier bas or ought to have about the nature of the goods" .204 The

term "carefully" therefore seems 10 add little to the obligation, other than setting a

201 See also the discussion of W. Tetley. MtlJ'ÏM Cargo CIoims. Sllpra DOle 49 al 552-553.

202 On the other band, one may properly :que tbaI the "SlaIIdard" 10 which the carrier is held under ans.
3(1) and 3(2), is essenlia1ly the same. It is DOleWonhy tbaI the term "ti1bllr1ig ombu" [due diligencel
is applied in both provisions in the ScandinaviaD maritime codes. see Lov Dm Sj-tanm [the Norwegian
Maritime Code), 20 July 1893 DO. l, as amended of 11 June 1993 00.83, §§ 101(1), 118(3).

203 RDIlon ci Co. v. PDlnryra Trading, (1956) 2 Uoyd's Rep. 379 al 388.

204 A/bQœra SRI. v. Wmœn ci 1Aurtlna 1JM LId. (1966) 2 Uoyd's Rep. 53 al 58 (B.L.). Here the
carrier was 10 traDspon a pany of wei sal:ed fish. No instructions hall beeD pveD by the sbipper
otber thaD 10 keep the fish avn:y froID eugiDes aud boUers. The fish was then carried withoilt
refrigeration froID Glasgow 10 GeDOa resulting in a case of severe cleterioration ("redcfening") upon
arrivai. Despite lack of refrigeration, the House of Lords found the stowage 10 have beeD performed
'properIy' as carrier's duty was 10 adopt a sound systeIII ofstowage in the 1ight of alIlcnowledge which
he had or ought 10 have hall about the natUre of the goods. The cim'DiSlai"CS were here such tbaI
the carrier cou\d DOt have beeD expected 10 have Icnown tbaI the salled wei fish shotdd have beeD
refrigeraled.



71

requirernent for the manner in which the proper system must be implemented.

The discussion that follows will use "proper" as including bath terms.

When deciding whether the carrier bas stowed properly, two separate questions

must be answered: 1) Was the chosen system or mode of stowage proper for the

voyage? and 2) was the chosen mode properly executed ? If the answer to one of

the questions is negative, the carrier will have breached bis obligations under art.

3(2).

b. Not a perjea standard

Although optimum stowage would be the ideal standard, in real life, ideals form

excessively high criteria. One must rather arrive at a compromise after

considering the need for a safe stowage and the desirability of performing the

stowage quick1y and efficiently. Furthermore, conflicting interest are not isolated

to those between a safe and an efficient stow. Different safety concerns might

conflict between themselves as to the best method of stowage.2OS The

stevedore therefore bas a difficult task and compromises will necessarily have to

be made depending on the chosen method.

The standard of stowage as a compromise was recognized in The SilveTSfJlldailO6

by Leamed Hand J.:

20S ~ Polar, 119931 2 Uoyd'sRcp. 479 al 482 (Comm. Ct.), wheœ bags ofpolaloes couId he stowed "bag
on bag" or by using lbe iDIcrIcx:Iâng mclbod. The advantagc of lbc Iancr mclbod is lbal lbc SlOW

bccomes stable lIIId unlikcly to fall ovcr. The former mclbod is bcttcr from lbc poinl of vicw of
ptcSCrving lbe polaloes as il allows cool air from lbe rcfrigCllllors to pus lbJOugb lbc cargo.

• 206 110 F. 2d 60, 1940 AMC 731 (2 Cir.).
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'In the carriage of goods the lrade musl a1ways come 10 sorne
accommodalion between idea1 perfection of S10wage and enlire
disreganl of the safety of the goods; when il bas done so. !hal
beeomes the standard for!hal kind of goods. Ordinarily il will
nol cenainly prevenl any damage. and bath sides know that the
goods will be somewbal exposed: bUI if the shipper wisbes more.
he must provide for il p3rlicuJarly' .207

Severa! methods may therefore satisfy the requirement of proper stowage. That

fact that one method tums out to be somewbat bener tban another does not

necessarily disqualify the first. The carrier must bave sorne discretic.n208 and

the mere fact that the cargo was damaged will not be conclusive praof of

improper stowage.209

c. Cuslomary stowage

If the cargo claimant can prove that the chosen method of stowage was contrary

to common praetice in the trade he is likely to bave a strong case against the

carrier. In the absence of a specific agreement on the method of stowage. the

court will usua\ly take the customary method of stowage of the particu1ar cargo as

a point of departure in its search for the standard of proper stowage.2lO

207 Ibid. al 734.

208 See !bus Blilc/cwood Hot/gr v. Ellrrmtl1l Unrs. (1963] 1 Uoyd's Rep. 454 al 46S (Comm. CI.) on the
choice of metbod of stowage:

'1 am eerlaÎll1y DOl preparee! 10 bold die chief officcr rqli&ent beeause he adben:d 10 what 1
have eaJled die bell sebool radier lhan Ibe beIt lIId braces sebool. '

209 Ibid.: '[hiDdsi&bl) is a dangerous guide ÙI litigalion. lIId aJways a dan&erous guide in litiption eonceming
standards of dllly and eue in rdation 10 bi&bly lecbnical maaers. 1 am quiu: clearly of Ibe view lhal 1
ougbl nol 10 determine Ibis issue against die eterencIams mereJy beeause of Ibe l'aet Ihat Ibe four unlasbed
pieees were damaged. '

• 210 See c.g. The ContinDllal Shippe. (1976] 2 Uoyd's Rep. 234 al 236 (f.C.A.D.).
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However, it is c1ear !hat the requirement stow properly is not necessarily met by

customary stowage211 or as it was said in The Silversandal:212 "the Mere fact

!hat the trade sanctions a practice does not excuse il". Customary Slowage which

the coun considers to expose the cargo to too high of a risk may thus be

considered inadequate.213 Hence, proper Slowage does not necessarily equal

customary stowage - it depends on a consideration of aIl circumstances.

d. The effeet of agreements on method of stowage

The shipper will often have greater knowledge !han the carrier as to how his

goods muSl be treated to avoid damage. It may therefore be useful for the parties

to agree upon a specific method of Slowage. Such an agreement cao arguably

relieve the carrier from bis responsibility for damage caused by SlOwage. Thus. it

bas been held !hat if the shipper insists on a mode of Slowage which turns out to

be improper and thereby damages his goods. he will have lost bis right to

complain.214

211 Sec e.g. 77t~ Po/Qr,(199312 Uoyd'sRep. 479 ai 482 (Comm. Ct.) where the coon questioned whether
Slowage in compliance with common practice was proper stowage. However. it declined to decide the
maner, bUI instead chose 10 consider the method of stowage a bteach ofa specifie Slowage stipulation
in the contrael of caniage.

212 110 F. 2d 60, 1940 AMC 731 ai 733 (2. Cir.).

213 Sec Armour & Co. v. Compania Argtnlina d~ Nav. (1957), 1958 AMC 332 ai 335 (S.D.N.Y.)where the
coon staIed:

"A generaI practice or C\ISIOIlI whicb faiIs 10 measure up 10 Ihc: SlIDdard of reasonable and
prudenl coodUCI canDOl serve 10 exoner.w: a carrier simply because il and Ihc: Olhers in the
indusuy eDJ:age in iL"

Sec &Iso~ CityofKhios,I936AMC 1291 (S.D.N.Y.),where CUSlOIIIaIY stowage ofrubber
baies in 17 tiers was considered 10 he improper stowage.

214 Ismail v. Polish Ocean Unes. (19761 Q.B. 893. (C.A.) 1be Hague Rules were iDcorporaIed through
a stipulation in the charterpany. The coun found thaI the scope of the Hague Rules had been limited
through a clause in the charterpany and thus c1id DOt apply 10 the question of improper stowage. Sec
also another chanerpany case MQI/IÙJ: Lld. v.N.M. Patmon & Sons LId, (196S] 2 Ex.C.R.107 ai 113
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It is submined that to give this effect to stowage agreements would lessen the

carrier's responsibilities heyond "proper stowage" and would therefore he

prohibited by art. 3(8). The carrier should remain )jable if the mode of stowage

which was agreed upon is anything less!han "proper" as stated in art. 3(2).2IS

On the other band, the carrier is free to increase his responsibilities under the

Rules216 and can he held )jable for damages caused by a deviation from the

agreed mode of stowage, even if the actual mode of stowage could he considered
•

"proper" under art. 3(2).217

in which the vicw was cxpressed !bat even Icss 1han an cxplicil agreemenl would suffice 10 rclieve the
carrier !rom liabilily:

"Il may weil he Wl therc arc cases in which the shipper. who bas panicipated in or approvcd
the SlOwage and s....ring ofthe cargo. is prccludcd from Iater complaining of such stowagc. For
example. when the shipper is fully awarc. or il is palClll, Wl SlOwagc of a panieular typo: of
cargo in a panieular manner or place WmClCpose Wl cargo 10 damage, c.g••contaminalion. and
ncvenheless panicipalCs in and approvcs SlOwagc in Wl manner. such shipper may he prccludcd
from e1aiming in respect of damage 10 cargo duc 10 said SlOwagC."

215 ln The Mahia (1954), [l955) 1 Uoyd's Rep. 264 al 266-267 (Sup. Ct. of Montreal) drums of sodium
chlorate (dangcrous goods) hall bcen impropcrly carricd on dcck. Although the coun was nol
satisficd that the shippcr hall instructcd the carrier la SlOW the goods in Ibis way, il held !hal:

"[T)he master did nol have 10 SlOW them on dcck if he considcrcd il dangerous. evcn if he had
been ÎIISlIUClCd la do 50.... [T)he master ... either kncw. had the means of knowing. or
rcasonably oughl 10 have known, the nalllrc of sodium chlorate and the propcr mcthnd of
SlOwing and carrying such gonds and the quanlily which may he carricd in any ship."

Sec aIso Cordis Dow v. Pm. KDlllttIy, 1985 AMe 2756 (N.D.CaI.), whcrc a Slipulation
obliging the shippcr 10 advisc the carrier on the approprialc Slowage mcthod was nol held
10 relicvc the carrier from his duly 10 Icnow the nccessary precaulions for plOpcr Slowage.
The carrier was thcrefore found la bc al faull when he did nol adequalely plOlCCl Ibe cargo
from tieczing.

216 Sec an. 5,

217 Sil- Dg HtZlUklsmtOl, 1974 NDS 229. The carrier had agn:eb la SlOW a cargo of cemenl in pallets in
DOl more 1han threc tiers bul aetua1Iy SlOwcd Ihc pallets op 10 twdvc tiers. Bad wcatbcr was
cncountcrcd during the voyage and upon arrivai in Pucno Rico, 40~ ofthe cargo was found damagcd.
The Danish court dcclincd la considcr weIhcr the SlOwage was propcr and siroply hcld Ihc carrier
liable bccausc bis clcviation from the agrecd mode of SlOwagc was dccmcd a contribuling cause of Ibe
damage. Sec aOO The PokIT, [1993) 2 Uoyd's Rep. 479 (Comm. Ct.).
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e. Reliance on expens and surveyors

The opinion of surveyors and expens on stowage will naturally be impOt1ant in

determining the proper method of stowage. Testimonies from such expert

witnesses are often used in court both to prove the CU5tomary method of stowage

and to decide whether the aetual method of stowage was proper.2t8 If the

carrier relied on expert advice in performing the stowage he may be considered to

have discharged bis duty to stow properly. On the other band, since the carrier's

stowage duties (like his duty to ensure seaworthiness) are considered "non­

delegable", he may still be held liable if the expert was negligent in bis advisory

capacity.219 Even a "proper stowage" certificate from a surveyor will be

inconclusive evidence as to the discharge of the carrier's duty.220 This is nue

even when the certificate is issued by public or serni-public authorities.221

f. The signijicance of stowage handbooks

Recommendations and handbooks on stowage published by private specialists are

an impot1ant practical source of information for carriers and stevedores. While

they no doubt have a significant influence on the practice of stowage, they must be

218 Sec e.g.Blackwood Hodgev.EllrtmQ1l Lints, (1963) 1Uoyd'sRep. 454 (Comm. Ct.).

2t9 IntmratiOlltÙ Packen v. Oœan S.S. Co., (1955) 2 Uoyd's Rep. 218 al 236. Sec also Associattd Mrra/s
v. MIV Arlais Sky, 1993 AMC S09 al 513 (2. Cir.).

220 Sec SluddJalœr Dislributonv. Charlton SUtI17I Shipping Co. (1937), 59 U. L. Rep. 23 (K.B.), wbere a
surveyor's cenificale was bcld DOt to be coaclusive cvidcnce as to the discbatge of the carricr's
Slowage dulies undcr the Hanrr Aa.

"t- Blanchard Luntbrr Co. v.S.S.Anthony Il (1%6),1967 AMC 103, (1966) 2 Uoyd'sRep. 437 (S.D.N.Y.).
Ccnificales issucd by a Cmadian Govenuncnl surveyor and the pon wardcn were DOl considcrcd 10
discbatge the carrïcr's dulies of scawortbincss and propcr Slowage under the Hancr Act.
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read only for what they are: general recommendations which cannot elirninale: the:

need to consider the special circurnstances of each case.m

The texlS on stowage published by public bodie?3 rnay, depending on their

nature, exert greater influence. They either restate regulations and/or have a

purely recommendatory or informative value. The binding or non-binding nature

of stowage norms expressed in "official"publications may be explicitly Stated or

follow implicitly.224 Even where it is c1ear that the publication is not a

regulation, it may still influence and be evidence of the relevant trade custorn.

The same applies to publications of purely private bodies.

g. Proper stowage as a developing concept

What was once considered a proper rnethod of stowage may later becorne

unacceptable because of new technology or knowledge. If a new method of

stowage is developed which drastically reduces the risk of damage to the goods

during stowage, the old way of stowing will suddenly appear to engender a

relatively high risk which might make it improper. The change of standard will

natura1ly be graduai œcause we improved method of stowage must be given sorne

m The Conzinmlal Shipper, (1976]2 Uoyd'sRep. 234 al 237 (F.C.A.D.),RSwing thc dccision in thc trial
division (1974] 1 Uoyd's Rep. 482 al 4~ (F.C.T.D.). Thc carrier c1aimcd unsucccssfully thal his
rcliancc on iDstruetions from Thomas on Slowage as to thc stowïng of unpackcd cars would prcvcol
him !rom bciDg considcrcd ncgligcot. Thc coon was nol convinccd, evcn after a marinc survcyor
c:baracterizcd this text as thc ·scaman's biblc·.

223 Scce.g.Maripon Group Ltd.,SafeSlowage(Ollawa: Extcrnal Affairsand International Tradc Canada,
1990).

224 Safe Slowage, ibid. al 45 ff. presents a nwnbcr of nonns 10 shippcrs rcgarding stowagc insidc
containers. It is c1car that thc texl cannol bc considcrcd 10 impose absolulC standards of conduet on
thc shippcr - it'sheadiDg is: "Hinlson Slowïng Your Cargo (cmpbasis addcd]". Morcover, il follows
that thc texl is mcrcly a rccommcndation !rom a nolc addcd on thc bacIc of thc cover pagc staling :
·Exlcrnal AffaiIs and Inlernational Tradc Canada (EAITC) bas commissioncd this guidefor Canadian
shippcrs and exponcrs 10 faciliwc their international cargo movcmcnts.·
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time to become weil known and commonly used in the market.22S Thus, for a

period of time, both the old and the new method must be considered proper.

5. Factors to consider for proper stowage

A detailed definition of the carrier's duty to SlOW properly will depend on the

circumstances of each case, much in the same way as the seaworthiness duty. The

level of care due by the carrier will usua11y depend on the special characteris~ics of

the cargo,226 the ship, its holds and equipment.227 Moreover, the expected

weather and consequent stresses to which the cargo willlikely be exposed are also

factors which may require additional precautions beyond the customary method of

stowage.228

a. Special characteristics of the goods

In order to properly SlOW the goods, the carrier must be aware of the nature of his

cargo. The transport of frozen fish naturally requires a completely different

22S sec thus Blad:wood Hodge v.E1/emum Unes, [1963]1 Uoyd'sRep. 454 al 464 (Comm. Ct.), Roslcill
J. on the question of wbcther the ncw mcthod of lasbing the cargo was bcner !ban the old:

"There may come a point ••• wbcn one medlocl [of stoWigel in dle oyes of informed and
experienced minds sa replaces dle odler medlocl wbicb been bilbeno used witbout complainl,
that adhercnce 10 dle old tatber dlan adoplion of dle ncw may he a legitimate ground of
complainL However. hefore dlis point arises. il seems 10 me il must he cleu that dle medlocl
in dle oyes of dlose bcst qualified 10 jodge rcally wbolly replaces dle odler."

226 Sec also The 1Ake FONQIW, 1923 AMC SOO (5. Cir.) whcrc custonwy dunnage was considcrcd
insufficicnt 10 prolect cargo against cxpectcd swcat. The carrier latew of the ris1c for swcat damage
bUI acvcrlbclcss failcd 10 SlOW the cargo in compliancc with the shipper's rcquest.

227 Sec e.g. The Polar, (1993]2 Uoyd's Rep. 479 (Comm. Ct.) whcrc bags ofpolatocs wcrc SlOwcd in such
a way lbal they intcrfcrcd with the proper working of the refrigcration system.

228 Sec e.g.Shipping Corporation ofIr.dia Lld. V.GamlI!II Chemical Co. (1980), 147 CLR 142 al ISO (Higb
Coun of AUstra1ia).
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method of stowage and care than the transport of ore. The carrier is generally

expected to have or obtain the necessaty information and provide the stowage

which is required by the specific cargo.229 He will be held to have breached his

duty if he fails to provide the required method of stowage when the carrier should

have known the characteristics of the cargo.230

(1) Incompatible cargoes

Generally speaking, the carrier must avoid stowing cargoes which are dangerous

to each other.231 Cargoes are "incompatible" in this respect if one may affect

the other so as to cause tainting. contamination. heating, combustion, accelerated

decay or otherwise reduce the quality or quantity of the cargo in question. Such

incompatible cargoes may not only represent a risk to each other but may

sometimes even endanger the safety of the ship.232 Depending on the facility

with which such processes are triggered. the carrier must provide for the necessaty

separation of the cargoes. In sorne cases. ensuring extra packaging or stowing the

cargo in different compartrnents of the ship will suffice. The following are

examples of incompatible cargoes:

Easily taintable foodstuffs and odorifcrous cargoes233

229 See 771~ Ensl~ Ciry, 1947 AMC 568 at 576 (D.Md.) where the coun slaled !bat shipowners musl use:
'ail reasonable means 10 ascenain the nature and the cbaracleristics of goods 1CIIdered
for sbipmcnt. and exercise due care in their handling and SlOwage, including such
mclhods as their nature requircs.'

230 Albacora SRI.. v. Westcon &: Laurana Une Lld, (1966) 2 Uoyd's Rep. 53 al 58 (H.L.); Produits
Alil1lDl/aires Grandma LI«. v.Zim Is~lNavigation Co. 6 al. (1988), 86 N.R. 39 (F.C.A.D.).

231 Coca Cola Co.•TencoDivision v.S.S. Norholl (1971), lm AMC 388 (S.D.N.Y.).

232 See supra at 42.

233 Tainl damage wasthe issue in 771~ 7710=. (1916) P.257.13 Asp. M.L.C.592(c:heese and c:hocolate);
Int~mational Produa Inc. v.Frances Salmtm. 1975 AMC 1521 (S.D.N.Y.)(coffee. quebracho, caustic
soda).



79

FoodslUffs and noxious/poisonous cargoes

Oxidizing cargoes and cargoes liable to rust

Dry and wet cargoes234

MoislUre sensitive cargoes and cargoes emitting large arnounts of

moislUre235

(2) Cargo whieh is at risk of heating

A eommon reason for cargo damage is inadequate stowage and care of cargoes

whieh have a tendeney to self-heat when tranSpOrted in large bulk quantities.

Seemingly "innocent" cargoes like fish Meal or maize can start a ehemical process

produeing heal whieh MaY in tum lead to the decomposition of the cargo or even

a danger to the ship. To prevent sueh a process, it is of Ulmost importance that

the cargo be stowed with adequate ventilation.236

(3) Protection from moisture (sweat)

Most goods require protection from exposure to seawater. In addition, ManY

types of goods May emit moislUre ("sweat")237 during the voyage which will

234 Wet or Iiquid cargocs should be stowed 50 thal lcakage C8DDOI damage o!her cargo, sec Bruck Mills
Lld. v. Black Sœ s.s. Co., [1973] F.C. 387, 2 Uoyd's Rcp. 531 (T.D.). The damage of dry cargo by
lcakage bas bccn bcld 10 raisc an infcrcnce of bad SlOWage, sec !hus~ TD7I'.jjell, 1961 AMC 1231
(N.D.m.).

235 E.g.jule and Ica. sec Slandllrd BTands [ne. v.Brockltbank, 1948 AMC 1624 (S.D.N.Y.);wbeat and Wet

lumber/wood pulp. sec Raymond & Rdd v. King Line Lld. (1939), 64 U. L. Rcp. 254.

236 sec !hus Th~ Soyo Maru. 1937 AMC 642 al 647 (4. Cir.).

237 .E.g. nulS. sec Th~ 1Ake FOruaMl. 1923 AMC SIlO (5. CIr.).
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eventually damage them unless special precautions are taken.238 Even if the

particular cargo is not likely to sweat. condensation may arise in a shift from cold

to warm air or vice versa. such as during a uanspon from colder areas to a

tropical region.239 Condensation from the ship's structure may also cause

moisture problems. Rust. mold and discolouration are the usual results of sweat

damage.

The carrier must therefore SlOW 50 as to provide adequate ventilation and a free

circulation of air in order for the moisture to escape.240 If the stow is too

compact, proper ventilation may be impeded.241

238 Cargoes cm generally be characterized as hygroscopie or non-hygroscopie. Hygroscopie subSlanccs
(typicaJly of vegetable origin) conlain moiSlure and will absorb or release moislure depending on the
surrounding annosphere. Non·hygroscopie material (mostly of minerai origin) conlains no moislure
itself and moislUre problems usuaJly arise only due 10 changes in lempcrature. Sec L.G. Taylor &
F.H. Trim. Ctugo Worl;; The Ctzre. BandUng and Ctzrriage of Ctzrgoes (Glasgow: Brown, Son &
Ferguson. 1964) al 25.

239 Sec e.g. Siderius Inc. v. Amilla, 1999 AMC 2533, where sleeI sbcets were lransported from Argenlina
10 Great LaItes ports. Rust damage was caused because of the sbip's inadequate venlilalion syslem.
Sbe was therefore deemed uncargowortby for the transport.

240 Sec e.g. Produits Alimentaires Grrvrdma Llle. v.Zim Israel Navigation Co. el al. (1988),86 N.R. 39
(F.C.A.D.). A cargo ofpepper was subject 10 spoilage when ilS leveJ of moisture surpassed a ocrtain
amounl. The carrier was heJd liable because he bal! improperly SlOwed the goods inside a conlainer
wbicb bal! no forced ventilation a1thougb he ougbl 10 bave known tbat sucb ventilation was necessaJY.

241 Sec MIS DiJàe, 1967 NOS 24 (SUpreme Coun of Norway) where mold damage on bags of flSb mcaJ
was heJd 10 bave been caused by too compact a SlOW; ne Splil (1972), [19731 2 Uoyd's Rep. 535 al
538 (F.C.T.D.)where il was beld 10 be improper 10 SlOW crates ofmcJons in a solid bloclc withoul any
dunnage between as mcJons require air circulation 10 dissipate heat. The Jack of air circu1ation
resulted in an acceIerated ripening and spoilage of the melons in the middle of the SlOW. Sec a1so The
Po/iu. [19931 2 Uoyd's Rep. 479 (Comm. Ct.).
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b. Laslling. dunnaging and securing of cargo

To avoid damage arising from shifting of the cargo. the goods must be properly

lashed and secured.242 As a general rule. a stow should be stable and tight in

order to resist shifting.243 When the appropriate stowage method dictates that

cargo should be stowed in a "sound block". gaps belWeen the cargo will constitutc

improper stowage.244 The weather expected during the voyage will play an

important role in determining how the cargo must be secured.245

Dunnage should be provided to protect the goods from friction or impact damage

during the rolling movements at sea.246 Particularly fragile cargoes (e.g. eggs.

glass. ceramics) may require extra care in this respect.

c. Stowage in tiers

The carrier must not SlOW cargo in so many tiers (cargo unit on cargo unit) that

the pressure exerted on lower tiers causes crushing. The number of allowable

tiers will depend on how solidly the cargo is packaged and the manner in which

242 sec e.g. "MIS Ton S", 1948 UfR 1146 (Danish Adm. Comm. Ct.), where a cargo of bricks was
insufficiently lashed and fell over nearby molor cars during rough seas; AssociaItt/ Mt/ais v.MIVArktis
Sky, 1993 AMC S09 (2. Cir.), involving improperly lashed steel sheets whicb shifted during the voyage
and were thereby damaged.

243 Sec thus The Evgrafov. [1987] 2 Uoyd's Rep. 635 al 643 (Adm. Ct.). wherc cbafmg damage arosc
becausc the cargo was nol tightly stowed.

244 Blackwood Hodgt v.Ellmnan Unes, [1963]1 Uoyd's Rep. 454 (Comm. Ct.).

245 Thus in Ct.trlingO·Ktt/t~tSv.CN Marintlm:. (1989),104 N.R. 166,1990 AMC 997 (F.C.A.D.),
the lashing of containers on decIc with wirc rope was considered insufficienl in Iighl of the kind of
weather whicb could he expected on a voyage from New Found1and 10 Labrador during the month
of November. lnstead. the cargo should have been SCCUICd with container "finings".

246 Sec e.g. SB- og Handtlsrmtn. 1969 NOS 330. Laclc of dunnage between cargo in sacks and hardware
cargo making the surface on whicb the sacks were slowed uneven. was considered improper slowage.
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the different tiers are separated with dunnage.247 The carrier must consider

any particular weaknesses in the packaging of the cargo that he is aware of; he

cannot disregard this special knowledge and continue stowing in the customary

manner. The need for a free circulation of air may a1so affect the number of tiers

the cargo can be stowed in.

d. The expecred weather and sea conditions

The stress that the goods and ship are exposed to during the voyage will vary

greatly depending on the weather and sea conditions. In order to stow properly,

the carrier must stow the cargo 50 that it is able to withstand "the ordinary

incidents" of the voyage.248 The collapse of a stow during weather which could

be expected for the given voyage may raise an inference of poor stowage.249

A mid-winter trans-Atlantic transport will naturally require much more attention

to lashing. dunnage and securing of cargo than a mid-summer transport in the

Aegean Sea. Moreover. if a shift in ternperature is expected during the voyage,

the carrier must be more attentive to possible condensation problems than if

stable temperatures are expected.

247 Sec e.g. 71Ie Sil~. 110 F. 2d 60. 1940 AMC 731 (2. Cir.). CustomaIY stowage of rubber baies
in nine 10 SCVCIIleen tiers withoul dUllll38e in betweeD, was be1d proper and reasoaable a1thougb a
cenain rislc of damage was itthemIt in the CUSl0maIY method of stowage. Sec on the other band The
Ory of 1Chi0s. 1936 AMC 1291 (S.D.N.Y.) wbere stowag: of rubber baies up ta 17 tiers bigb was
considered improper stowage.

248 Ctmadian Transport Co. v. Court LiM, [1940) A.C.934 al 938 (B.L.).

• 249 The SkipsCQ, 1926 AMC 71 (2. Cir.).
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6. Stowage on deck

Deck stowage bas traditionally been associated with exceptional risks of cargo

damage and requires special consideration of what precautions are necessary. It

aise raises an issue as to the applicability of the Hague and HaguelVisby Rules.

Q. Applicability of an. 3(2)

If the contract of carriage does not contain a deck carriage clause, the carrier's

Slowage responsibilities will be govemed by the Rules.2SO "Liberty clauses",

stating !hat the carrier rnay SlOW the goods on deck at his choice. have been hcld

not to eschew the application of the Rules even when the goods were actually

carried on deck.2S1 An explicit statement in the bill of lading !hat the goods

will be carried on deck is required.2S2

If on-deck carriage bas been explicitly agreed. the parties are free in principle to

agree upon the nature and extent of the carrier's stowage responsibilities.2S3

On the other hand. if the RuIes apply mandatorily or are incorporaled inlo the

2S0 Hague and HagueIVisby Rules an. l(c) read with an. 2.

2S1 see Svenska T1tJ/aor Akf.dxJ/Qger v.Mtuilime Agmeies Lld., [1953]2 Uoyd'sRep. 124, and W. TetJey,
Marine Cargo Claims, supra Dote 45 al 658-661.

2S2 U.S. couns have iDterpreted this ta meaD that the shipper expressIy CODSeDts ta deck Slowage, sec
Consrruaores T«7Ùœs v. S«I-Land. 1992 AMC 1284 (5. Cir.). Mo=ver, it bas beeD beld that il is
Dot sufficient that aU parties iDteDded for the goods ta be carried DD deck as IDDg as a wrilteD clause
bas Dot beeD iDcorpotaled iD the CODtraet ofcarriage, sec SoilAmeriœ v.T.S. Pro.sperity.I992 AMC
1617 (S.D.N.Y.).

2S3 National law will usualIy provide that the carrier iD any eveDl must CllerCise due care iD loadiDg and
SIOWiDg the goods. see e.gBlanduml Lu1nbu Co. v.S.S. Anthony Il (1966).1967 AMC 103 al 117
(S.D.N.Y.). Il is also DOteworthy that iD multimodal traDsport, respoDsibilities iD telatiOD ta deck
cargo may be teguIated by other CODventions, such as the Inzmltltional QzrriQge of Goods by Rood
CollllDllion. 1956 (CMR). see thos Cour de QmQlion de France, 5. July 1988. [l990] 2S En 904.
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contract by express stipulation. a question arises as to whether deck carriage

constirutes proper stowage under an. 3(2).

b. Is deck stowage improper stolllage per se?

There general sitlllltions can raise the issl;e of w'nether deck stowage is proper:

1) The cargo is carried on deck under a clean bill of lading and no consent ta

deck stowage has been given. A clean bill of lading, (i.e. one which does not

explicitly provide for on-deck carriage) is legally presumed mean that the goods

will he carried under deck.2S4 If, in spite of the issuance of a clean bill of

lading. the carrier stows the cargo on deck he will he in breach of bis obligations

under the COl1!I'3ct of carriage and may he held liable for any resulting

damages.25S In some jurisdictions, such unwarranted deck stowage is

considered a fundamental breach of the contract (quasi-deviation) which deprives

the carrier of the right ta limit bis liability under art. 4(5) of the Rules.256

2) The contract of carriage explicitly stipulates deck carriage and incorporates

the Hague or HagueNisby Rules. In this situation the carrier must fulm bis duty

2S4 Ingersoll Milüng v. BodDUl. 1988 AMC 223 (2. Cir.).

25S See e.g.Consl1uaores T«nicos v.5ea-Land, 1992 AMC 1284 (S. Cir.). A trllcIc stowed on decIc under
a clean bill of lading was damaged when containers brokc loose cluring bad wealher. The carrier was
hcld liable bccausc the damage would Dot havc occurred bad the trucIc bccn stowed UDder decIc.

256 ln V.S. law sec e.g. Philüp Hotvnan v. S.S. HeUtlÙc StDIb«un, 1977 AMC 1731 (S.D.N.Y); Ingmoll
Milüngv.BodDUl, 1988AMC 223 (2. Cir.). The carrier's UDlimited liabUity forumeasonahle dcviation
(quasio(\cviation) will be panicularly clear ifthe carrier bas DOl only stowed the cargo on decIc without
the consent of the shippcr but also comrary to the shipper's explicit instructions, sec CoImoquip. Eng.
v. West Coast Corriers.1984 AMC 839 (S. Cir.). The UDWamllIled decIc stoWage' will DOt amount to
a quasi-<lcviation if the carrier cao plOvc that the on-<leclc stowagc did DOt expose the cargo to any
gtealer risks than undcr decIc stoWage, sec Constrllaores T«nicos v.5ea-Land, 1992 AMC 1284 (S•
Cir.).
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as to proper deck stowage under an. 3(2).257 To properly perforrn his dutY• the

carrier must consider factors such as customary stowage. expected weather and

special characteristics of the goods.

3) The bill of lading does not explicitly provide for deck stowage but either

the bill of lading contains a libeny clause. or the shipper bas accepted deck

carriage by verbal contract. or deck carriage is customary in the trade. In this

case. the Rules will apply but unIike situation 1) above. the shipper may be

considered to have accepted deck stowage implicitly.258 Thus. the deck stowage

cannot be said to constitute a breach of duty per se. Rather, the carrier's duty

must be to stow ·properly· according to art. 3(2) and the evaluation must consider

ail factors.

c. Special considerarions in relation 10 deck slowage

Deck stowage will expose the cargo to wind and weather, sea water and waves.

The carrier must therefore pay particu1ar attention to the additional hazards of

257 See thus CtulingO'K«feBreweriesv.CN Marine Inc. (1989). 104 N.R. 166.1990 AMC 997 (F.C.A.D.);
Insr.ofLondon Underwrirmv.Sea·Lond, 1989 AMC 2516.

258 ln Svens/az Trrùaor Aktiebolaget v.MarilitM Agencies Lld., [1953]2 Uoyd's Rep. 124, the inscnion of
a liberty clause was considered sufficiCDI 10 coDSÛlUle CODSCDI lO dcck siowage. To Similarly,
Consumer.s Glass Co. LId. V. FtlJ7eUUnes Inc. (1985), S3 O.R. (2d) 230 (H.C.).

See a\so Consrruaores Tecnicos v. Sea-Land, 1992 AMC 1284 (5. Cir.): A1thougb il was
CUSlOIllaly practicc for the carrier 10 SlOW vcbicles on dcck, the shippcr did nOI know of the
practicc and could nol thcrcfore bc considcrcd lO bave CODSCDted 10 the dcck Slowage of bis
truck. CoDSCDI bascd on CUSlOIllaly Slowage sccmed lO bave bccn implicd.

Cuslom is cxplicidy recognizcd as pcrmiuing dcck stowage in Scandinavia, sec the Norwegian
MarilitM Code art. 91.

Il is dispulcd, bowever, wbcther a liberty clause in the bU! of Jading may CODSÛlUle implicil
CODSCDI 10 dcck Slowage, sec the discussions in J.F. Wilson, Corriage of Goods by Sea,
(London, Eng.:Pitman, 1988)at 171-173 and W. Tetlcy,MarineCtuioClaims,supranole 45
al 658-662. -
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deck carriage and take necessary precaut;cns as to securing. lashing.259 packing

and protecting the cargo.260 The appropriate standard will he that of proper

dt:ek stowage. It is irrelevant that the cargo might have been hetter proteeted

under deek as long as proper precautions were taken to proteet the cargo on

deck. 261

Particularly fragile or moisture-sensitive cargo may he unsuited for deek carriage

and therefore deck stowage will he improper. However, many ships have special

storage roorns on deck which can offer as good a protection against sea, wind and

moisture as under deek compartments. These special circumstances must he

considered when deeiding whether or not deek stowage was proper in the

particular instance.

7. Containers and stowage

The advent of containerization has brought many henefits to the carriage of

goods: Reduced damage rates, quicker loading and shoner lime spent in pon,

drastic simplification of stowage and discharge operations, facilitation of

multimodaI transpon and improved treatment of special cargoes by storage in

containers constructed specificaIly to accommodate their needs.

Containerization aise raises particular issues with regard to the carrier's

responsibility for stowage.262

259 sec e.g.CtzrlingO·K«fe~riesv.CN Marindne. (1989),104 N.R.I66,I990AMC 997. (F.C.A.D.).

260 sec e.g.IM. ofLondon Underwritersv. Setz·Lond, 1989 AMC 2516 where carriage of a yachl on dccIc
prolected onIy by a cradle was c:onsidered improper.

261 The Cali/oTIlia, 19411 AMC 622 (3. Cir.).

262 The container is often recognizled as a pan of the ship rather !han just 'packaging'. The carrier may
thus be RqUited 10 exen:ise due diligence in providing a cargowonhy container under art. 3(1)(c) of
the Rules. sec The Red Jadœt (1977), [19781 1 Uoyd'sRep. 300 (S.D.N.Y.)where SUIIClUra1 damage
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a. Containers as deck stowage

Containers are frequently carried on deck so problems of deck stowage discussed

above apply to containers as weIl. Deck stowage of containers is recognized as

customary in certain trades and on certain types of vessels.263 Courts may thus

imply the shipper's consent to deck stowage if he ought to have known that the

goods were likely to be stowed on deck.264 The shipper's consent does not

necessarily mean that the carrier bas met bis duties as to stowage: only that the

deck carriage can not automatica1ly be considered to be a breach of the contract.

If the Hague or HagueNisby Rules apply, the stowage must in any event be

prope~6S and seaworthy.266

b. Properstowage of containers

One of the carrier's duties is to properly SlOW containers aboard the ship.

Containers will often, but not always, offer the necessary protection from sea and

weather and adequately separate incompatible cargoes. The carrier's main

concem will therefore be to ensure that the container is properly secured against

10 a container rendered il unseawonhy. The carrier was held liab1e when the container broke loose.
=ing a lotal collapse in the SlOW and 43 containers 10 he 5Wep1 overboard.

263 For inSlaDce. deck Slowage of containers on Cellular Containersbips whicb are specifically designed
10 cany large numbers of containers on deck must he considered CIISlOmat)'. In 0 'CoM~1 Machin~ry

Co. v. Amuiœna, 1986 AMC 2822 (2. Cir.), stowage of containers on deck was teCOgniud as
customat)' from a pon in ltaly.

264 ln English EI«. v. Hoqh MaIImd, 1987 AMC 1351 (2. Cir.), the sbipper was aware of the carrier's
practice of SlOwing open-top containers on deck and fai1ed ID object ID il. The carrier was therefore
be1d not ID bave unreasonab1y cIeviaIed fiom the contrael by SlOwing the sbipper's container on deck.
The carrier was he1d 1iab1e because the stowage bad nevertbeless aetual1y been improper, bUI was
permined 10 \imil bis 1iabUity.

265 An. 3(2).

• 266 An. 3(1).
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shifting. Containers stowed on deck nalUrally require more anention in this

respect than containers carried under deck.267 The expected weather and the

type and weight of the container will also have to be considered.268

c. Stowage inside the container

In addition to proper stowage of the container itself, it is important for the safety

of cargo !hat the goods are properly stowed inside the container.

Subject to alternative arrangements, it is usually the shipper or freight-forwarder

who stows ("stuffs") the container. If the carrierhimself bas stuffed the container

and damages arise because this task was poorly perfonned, he may obviously be

held liable under art. 3(2) of the Rules.

Unlike in the case of liability for improper stowage of the container itself, courts

have consistently relieved the carrier from liability for damage caused by improper

stowage inside the containers when this task was perfonned by the shipper.269

The carrier may in principle avoid liability in IWO ways:

267 Securing conlainers that are 10 be carried UDder decli: is aIso imponanl. see thus 77Ie WalmIud, (1991)
1 Uoyd's Rep. 389 (Adm.Ct.) wbere a sbip eventually c:apsized because of a sbifting of iDadequatcly
sec=d UDder«cJc conlainers.

268 see OJrling O'Keefe Brrweries v. CN Marine Inc. (1989), 104 N.R. 166, 1990 AMC 997 (F.C.A.D.).
ln order 10 utilize aU space available, the containers were stowed atbwansbips on decli: 50 that eacb
container protruded more !ban IWO feet over the sbips' sides aud waslasbed with win: rope. During
the voyage, tbree containers were lost overboard as waves bil their UDderside aud broke the win: rope.
The metbod of stowage was considered impIoper for the forcmable beavy weaIber aud the carrier
was bcld liable.

269 see Reechel v.l/alia di Nfrl'., 1988 AMC 2748 (D.Md). ln a wrœgfu\ deatb cIaim, the carrier was
bcld DOl liable for the deatb of a traetor clriver caused by improperly braced aud sec=d cargo inside
a container. The container bad been stuffed aud sealed by the sbïpper, thus the carrier Deither Ialew
nor could bave known that the container was improperIy stuffed.
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1) The value of the bill of lading as prima facie evidence of the condition of

the gOod5 upon loal!ing may he negated hecause the carrier guarantee5 no

more than the "apparent" condition of the good5 when issuing a clean bill

of lading.270 The carrier cannot he expected to open and inspect every

container hefore Icading.271 Without the bill "f lading as prima facie

evidence, the cargo claimant will bear the burden of proving that he

delivered the cargo in good condition.272 If he i5 unable to do 50, the

carrier will not he held liable for the damage.273 Certain circum5tanCes,

such as broken seals274 or damaged containers.275 may help the cargo

claimant raise an inference that the goods were damaged while they were

in the carrier'5 possession.

2) If the cargo claimant succeeds in establishing that the cargo was in a good

condition upon delivery, the onus will shift back to the carrier. He will

270 sec an. 3(3)(c). Improper stowage inside the container is rarely discernable from the outside.

271 Jmposillg such a duty on the carrier would not be in no one's advantage. It would increase the
amount of lime spent in pon, expenses and. consequently, freigbt rates.

272 sec Amorex Marine v.Maenk Mange>, 1991 AMC 294 (S.D.Tex.).

273 sec A.J. Cunningham v.AuslraIi:n Exporter. 1989 AMC 2748 (S.D.N.Y.)where the cargo of frozcn
meat stuffed in containers and sea\ed by the shipper tumed out damaged. The c1ean bill of Iading
could not be relied upon and the c1aimanl failed 10 prove that the cargo bad been in goad older upon
delivery to the carrier.

274 Peler Fabrics v. S.S. Hennes 1. 1984 AMC 1685 (S.D.N.Y.). Sucb an inference may be countered by
the submission of other evidence: e.g. a photograph take of the contents of the container aftcr
discharge. sec NgÜ IntmuztionaI v. Gina S.• 1989 AMC 1037.

275 ln GF Co. v.Pan Ocean Shipping.l992 AMC 2298 (C.D.Ca1.).extemal damage 10 cargo erates was
he1d 10 taise an inference that the goods inside bad been damaged by the same cause !hat damaged
the erates while in the bands of the carrier.
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then have to show that the damage was caused by the shïpper's negligent

stowage in order to avoid liability.276

Cargo damage cau~ by improper stowage inside a container will often be due

to:2TI

inadequate strapping" lashing and blocking

heavy loads on top

insufficient or incorrect use of dunnage and separation

loose stow278

poor or lacking layering

mixing of incompatible cargoes

d. Stowage on trucks

It is interesting to note that courts have not been as lenient in relieving carriers

from liability for improper stowage on trucks carried on "ro-ro" (roll on roll off)

276 Negligellt Slowage by the shippcr cm bc c:ov=d cithcr by an. 4(2)(i) (shippcr's aet or omission), an.
4(2)(n) (insufficicncy of packing), or an. 4(2)(p) (Ia1e11t dcfccts DOt discovcrable through due
dUigCllCC). ID 'lM Red Jock« (1977), (1978) 1 Uoyd'sRcp. 300 (S.D.N.Y.),tin ingots _ impropcrly
stowcd iDside a container, but the c:arricr failcd lO plOVC thaI this impropcr stowage causcd the
damage. IDstcacl lack of duc dUigCDCC in deteeting strueturaI damage in the container =dcrcd the
container UDSCaWOI'thy was bcld lO bc the proximatc cause of the damage.

2TI sec Maripon GtoUp LId., Stzf~ Slowog~. supra DOte ? al 21-24, 34-35.

278 Jlndmm & M"rck AIS V. WQSQ IntmuzliolllllFo~ AB (21 August 1992), Oslo No. 90-00516 A
(Eidsivating J.agmmsrctt) [unpubUsbcd). Rolls of papcr stowcd in a CODtaincr with spaœ bctwccn
thcm bccamc damagcd duc lO rubbing during the UlIIIS-AtIaDtic voyage. The caun bcId thaI the mode
ofSlowage was impropcr COIISidcring the stress thaI the goods wouId foresccably bc cxposcd to during
sucb a vayagc.
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vessels.279 One reason for this might be the fact that stowage on trucks is

partly visible from the outside and easily illspectable by the carrier.28O

H. The Carrier's Immunities and Defences

The Hague and HagueJVisby Rules provide the carrier with certain exceptions

from liability which he may avail himself of even if he bas failed to properly and

carefully stow the goods. Sorne of the exceptions relieve the carrier from liability

for the negligent actions of bis servants. These seem anachronistic as they are

conttary to modem day notions of respondeat superior liability and fair contract

terms.

The exceptions will provide the carrier with immunity only as long as the poor

stowage does not amount to lack of due diligence to make the ship seaworthy

under art. 3(1).281 However, since the carrier is liable for the breach of his

seaworthiness duty only when the damage was caused by the unseaworthy

condition, he may still avail himself of the exceptions if he can disproving a causal

link between the unseaworthiness and damage.282

279 Sec e.g. "MISTor Mm:ia",I977 NDS 1 (Suprcme Coun of SwcdeII) whicb bc1d lbe carrier liable for
impropcr stowage in one l11ICk causing ilS cargo 10 fall ovcr and damage cargo on anolber l11ICk. cvcn
thougb il was the !rUcIc owner wbo bad stowed the goods bcforc lbc vcbic1e was brougbl onlo lbe
ferry. Il sbould bc addcd tbat the stow in Ibis case was nol covcrcd up 50 dcfCClS in lbe stow werc
apparenl and could bave bccn discovcrcd by lbc carrier.

280 Ibid.

281 Sec MtlXin~ Foorwmr Co. v. Qmadian GovmImDIl Mm:hœu Marine LId., (1959) A.C. SS9. (l9S91 2
Uoyd's Rcp. lOS (p.C.) and lbc discussion suprrz al 23.

282 Sec e.g. Silomcyprœ,l944 AMC 89S (2. Cir.).
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The exceptions most often plead by the carrier in connection with pcor stowage

will he discussed individually helow. In general, these can he divided inlo IWO

classes: 1) exceptions which shield the carrier from the negligence of persons fur

whom he is responsible, and 2) exceptions for damages caused by circumstances

outside carrier's control. As a special subgroup of the latter, the shipper's

responsibility for dangerous goods will he considered,

The carrier bears the burden of proving the applicability of an exonerating cause.

If several causes have combined in causing the damage, (eg. improper stowage as

weil as an exonerating cause), national laws usually provide !hat a carrier will he

held liable for the entire loss unle..~ he can establish the extent to which the

damage was caused by a factor for which he is not responsible.283

1. Damage not caused br the carrier's privity

a. E"or in managemenr of the ship - art. 4(2) (a)

The carrier will not be respcnsible for damage resulting from:

•Act, neglect, or default of the mastcr, mariner, pilot. or the
servants of the carrier in the navigation or in the management of
the ship·

It follows from a plain reading of the provision that error in the management of

the grgQ is not covered by the exception in art. 4(2)(a). The problem raised is to

distinguish between those acts directed t.owards the management of the ship and

those which concem the cale of cargo. The test which bas been adopted is

whether the ncgligent act was donc primarily with the intention to cale for the

283 See supra al 31.
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cargo or care for the ship and its pans. ~8~ Although the distinction may he a

difficult one to make in relation to care of cargo in general. few problems arise

when the issue arises in relation to slowage operations directly related to the safer....

of cargo.285

Sorne stowage operations. such as trimming. are performed primarily in concem

for the safety of the ship and are therefore characterized as acts in the

"management of the ship". The carrier may be exonerated if damage occurs

during or later materializes because of the trimming. Of course. this is subject to

the condition that the negligent act not make the ship unseawonhy.~86

b. The jire exception - an. 4(2)(b)

The carrier may be relived from liability for poor stowage if he proves that the

damage is caused by:

"Fire. unIess caused by the actual fault and privity of the carrier."

284 see Gosse Millerd v. CDnadian Governmem Merchant Marine (1927), 29 U. L. Rep 190. Greer L.J.,
upheld by the House of Lords (1929) A.C.223.

285 ln CarlingO'Kee{eBreweriesv.CN Marine lnc. (1989),104 N.R. 166,I990AMC 997 (F.C.A.D.)it was
held that the negUgent Slowage of containers on deck, did DOl qualify as an error in the managemenl
of the sbip. see also So- og Handelsrenen, 1958 SHT 164; lnlemarional Protblce lnc. v. Fronces
Sa/man, 1975 AMC 1521 (S.D.N.Y.).

286 ln 77ze Waltrmut, (1991) 1 Uoyd'sRep. 389 (Adm.Ct.), the improper securing ofcontainers onder deck
was held to render the sbip unseawonhy. The carrier couJd thercfore DOl rely upon the JDaster's
negligenl aet in filling the pott ballast tank ta COUDier the serious list whicb occurrcd when the c:ali0
sbifted and eventually caused the sbip 10 capsizc. see also Aais Co. v. 77ze Sanko Sleamship Co. (/he
Aquacharm) (1981), (1982) 1 Uoyd's Rep. 7 (C.A.). Due 10 improper distribution of c:ali0 and
overloading, the sbip was "downby the head" and bad 10 discbarge and reload pan of the c:ali0 before
sai1ing tbrougb the Panama Canal causing a deIay. The coun considercd Wl the sbip was
nevertbeless seawonhy and relieved the sbipowner fmm liability onder art. 4(2)(a).
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Fire may break out when the carrier stows incompatible cargoes together.

improperly stows hazardous cargoes or fails to provide sufficient ventilaùon to self

heating substances. The provision could therefore apply to a large number of

cases involving improper stowage.

Nevertheless, the provision is of limited value as a defence.287 This is primarily

because improper Slowage wbich results in a flre will usually aIso consùtute

unseaworthiness which deprives the carrier of bis defence.288 Even if the

improper stowage does not amount to unseaworthiness. (e.g. it takes place after

the vessel bas started on its joumey), art. 4(2)(b) may not aIways be relied upon.

Jurisprudence bas interpreted the ftee exception n3rr0wly as excluding damages

caused only by heat or smoke.289 The provision is only applicable if there bas

been actual f1aming. The destruction of flsh meal because of self-heating will thus

not be exempted under art. 4(2)(b).

287 Il should be DOIed that many COUDtries bave adoplcd special legislaliOD cxcmpting carrier's !rom
liability for firc damage, e.g. the V.S. Fin Statute, 46 V.S. Code AppcDdix 182. The Hague Rules
provisioD iD an. 4(2)(b) may thcrcfole bave little iDdcpcDdcDt sigDifieatlCC.

288 Sec thus WQlmIIQ/I St«llllShip Co. v. VirginùJ OIDniazls Inc. (1987), 1988 AMC 2681 (S.D. AJa.).
flcca"'" the damage was caused by the DIISC8WOrtby stowagc of Itazardous bydrosu1fite, the carrier
couId DOl tely upoD the firc exeeptiOD. Sec also MtD:iM FootweaT Co. v. Conadian Govmunmt
Mm:hant MaI'iM Lrd., (1959) A.C.589, (1959) 2 Uoyd's Rcp. lOS (p.C.); Hasbro Indusrries v. St.
ConsrQlllÏne, 1980 AMC 1425 (O.Ha.)•

289 David MeNaiT & Co. v. lM Stznra Malla, [1967] 2 Uoyd's Rcp. 391.
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c. No excuse for carrier 'spersona/ fault

Although ans. 4(2)(a)-(b) provide defences for certain damages caused by

negligence, the carrier may rely on them only if the negligence is not attributable

to bis personal "fault or privity".290 The provisions proteet only against the

neglect and fault of the carrier's servants or other persons. Thus, the carrier may

be excused if stevedores at an intermediate pon negligently SlOW cargo which

leads to a fire but will not be excused if the improper stowage is instructed by him

personally.

2. Circumstances outside the carrier's control

a. Perils of the sea - an. 4(2)(c)

The carrier frequently contends that the cargo damage was not caused by the poor

Slowage but from a peril of the sea. A peril of the sea refers

to an extraordinary, unexpected maritime danger.291 There is no single test for

what constitutes a peril of the sea - each case must be decided on its facts. It

290 When me carrier is a company or anolher tegal entity, a question arises as to which of lhe penons
acting on me bebalf of lhe company will be considered "carrier· in Ibis conleltt. See mus '17Ie Octtm
LilJeny (1952), 1952 AMC 1681, [1953) 1 Uoyd's Rep. 38 al 51-52 (4. Cir.), where Soper J.
(dissenting) wanted to deprive lhe carrier of me file defence because me managing agent of lhe
carrier bad instructed me 5leVed0res on lhe metbod of stowage. Simi1ar1y, in Walerman Sleœnship
Co. v. VirginiD 0Jemi.œ/s /nc. (1987), 1988 AMC 2681 al 2688 (S.D. AIa.) me aetuaI fault of me
managing officers of lhe carrier company in planning and leading lhe stow was equated wim me fautl
of me carrier.

291 See Uoyd'sofLondon Press LId.,A Guide rD the Hague œrd HaguelYubyRules (London, Eng.: Uoyd's
of London Press LId., 1985) al 30 and W. Tet1ey, Marine Cargo Cûrims, supra DOte 45 al 432.
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should be noted !hat the couns around the world have differed in their opinions

of what circumstances qualify as a peril of the sea.292

FouIs weather is the most commonly argued peril of the sea. It is a1so the one

which would most easily exonerate the carrier from liability for poor stowage.293

Not just any bad weather will qualify as a peril of the sea. The carrier is not

excused if the weather is no worse than could be expected in the specific area at

!hat time of year.294 Couns have demonstrated a willingness to find the

existence of a peril of the sea if the bad weather resuIted not only in cargo

damage but a1so structural damage to the ship.295

292 see the cliscussion in Gr~ China Mt1a1Indu.slri~ Co. v.MalaysiQIIlnzernationa/ Shipping Corp. (1993).
Il994J 1 Uoyd's Rep. 455 al 469 (S.C.N.S.W.)which concludes thal Canadian and U.S. couns have
adopled more Slringenl in!erpretalÏons of "perils of the sea" than Ausualian couns. The coun stales
al 470 that had weather may qualify as a peril of the sea even thougb il could be reasonably
anticipated as long as the manner in which the weather caused damage could nol be expected. 10
contrasl. Tuxpan Lim. Procs•• 1991 AMC 2432 (S.D.N.Y.)held that winds up lO hurricane force in
mid·winler in the Nonh Atlantic did nOl qualify as a peril of the sea as they could reasonable be
expected.

293 see e.g. Hlljmerer. 1983 UfR 906. A helicopler packed in a special box. placed between IWO
containers and stowed on deck. was destroyed when the containers brou loose during a stotm. The
coun considered that the loss was nOl caused br poor 5toWage bul was due 10 the unforeseeably bac!
weather.

294 see thus The Friso, [1980J Uoyd's Rep. 469 al 472 (Adm. Ct.) were the coun stated:
"Al the lime when Friso lOOk a list 10 pon the weather wu bad. but il wu DOl unusually bad.
il wujust the son of weather wbicb lIII)' mariner wouId expect 10 encoumer in the Bay of Biscay
dlll'Ïll& the IIIOllIh of November. ln lnIlb the reaI cause of the damaac and ioss suIl'ered by the
caI'llo-owncrs wu DOl the weather but the fal:t Ibal Frisco lOOk an UDusualIy bcavy list 10 pon."

10 any evenl. the carrier could nol have relied upon the peril of the sea exception since the coun
found the damage lO have been caused br unseaworthiness al deputure due lO poor Iasbing of the
cargo and/or sIack double bollom taDks.

10 Bem1uzrd BlIlmenfdd K.G. v. SMaf SlIItIm Shipping Co. (1938). 62 U. L. Rep. 175. on the other
band, the coun rejected ID alIegation of unseaworthiness due lO poor stoWage. Il was he1d that the
cause of damage was a peril ofthe sea since the weather was 50 bac! that a seawonhy vesse! would also
have been wrecked.

• 29S see e.g. Qtùgley Co. v. Sofir, 1990 AMC 2104 (S.D.Tex.).
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Unusual weather may also constitute a peril of the sea even if neither wind nor

rough seas are involved. For example. unseasonably warm weather may amount

to a peril of the sea exonerating the carrier from liability for rust damage caused

by moisture.296

b. Inherenr vice - art. 4(2) (m)

The carrier is not responsible for loss caused by:

"Wastage in bulk or weight or any other 1055 or damage arising
from inherent defect. quality or vice of the goods."

The exception in art. 4(Z)(m) encompasses normal deterioration as weil as

damagl". caused by inherent defects in the goods.297 The carrier is generally

expected to know the charaeter of the goods and provide sueb care as the goods

require. The carrier can rely on art. 4(Z)(m) only if he properly deaIt with the

goods according to the information he was reasonably expected to possess

regarding their nature.298 However, if the goods have special charaeteristics

296 FTQ1ICO SIm Corp. v. Ftdnav LId. (1990), 37 F.T.R. 184 (F.C.T.D.).

297 Vana Trading Co. v. S.S. Mme Skou, 1977 AMC 702 at 706 (2. Cir.) inlel]lleted an. 4(2)(m) as
covering:

"anyexistiDg defects. diseases, decay or die iIlberenl nature of Ibe commodity whicb will cau...
il ta deœriorate widI a Iapse of lime".

298 Protbùls AlimenIaires G/TlIIdmQ Llh. v.Zim Israel Ntn'igIlliOll Co. et al.(l988), 86 N.R. 39 (F.C.A.D.).
A cargo ofpepper mived in Halifax damaged by IIIOÏSlUre. The c:oun held !bat the carrier bad failed
ta prove damage caused by inhetent vice (msufficietll dtying befote sbipmettl). Il concIuded instead
!bat the carrier bad bœacIted bis duty ta inform bimself as ta the c:haracteristics of the cargo and
affotd the stoWage requùed. Sec aIso 77re Continmlal Slrippe, [1976] 1 Uoyd's Rep. 482at 486
(F.C.T.D.),upheld bythe Court ofAppeal, wbere uncrated automobiles w= held ta he a usuaI cargo
!bat requùed DO special attellIion. ne carrier could tItetefon: DOl rdy on the exceptiOD of "inhermt
vice" ta excuse bis improper stoWage.
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known of it and must take it into account when deciding how to stow the

cargO.301

The same applies if the packaging method is apparent to the carrie~02 or bas

been communicated to him. It bas even been suggested that with respect to goods

which are insufficiently packaged per se, the carrier cannot rely on the defence if

he is aware of the deficient packaging but nevertheless stows in the customary

manner without taking any special precautions.303

d. lnsujficient marking - an. 4(2)(0)

Closely related to insufficient packaging is the defence of insufficient marking of

the goods. Special handling and stowage requirements are often indicated on the

package itself. lnsufficient marking will thus represent a fallure to communicate

to the carrier the need for special precautions.304

301 see Th~ Colllinmtal Shipp~r, (1976] 2 Uoyd's Rep. 234 al 236 (F.C.A.D.) whcn: the practice of
shipping aulomobiles U1lCIllIed was considcn:d a CUSl0matY way of packaging of which the carrier
should have knowledge. He could thcn:fole DOl tely upon the insufficiency of prnng defence, and
was held 10 have stowed improperly. see a1so ConlinD: Inc. v.S.S. Flyinglndepmdt1ll, 1952 AMC 1499
al 1503 (S.D.N.Y.); V/IIIQ Trading Co. v. S.S. Melt~ Slcou, lm AMC 702 al 707 (2. Cir.).

302 The carrier cau thus he exonerated if the goods ale improperly packaged inside a container.

303 see BrIldc Mills Lrd. v. B/Qdc &a St«llflS1ùp Co., (lm) F.C. 387, 2 Uoyd's Rep. S31 al S33 (T.D.).
see aIso Cœuurrand Industries Lrd. v.Lam S, (1993)2 F.C.SS3 (T.D.) whcn: the conn mentioned the
proposition bUI declined 10 decide on ilS validity. Uoyd'sofLondon Ptess LId.,A Gtùd~ 10 lM Hague
and HagueMsby 1lIIles (London, &g.: Uoyd's of London Ptess LId., 1985) al 33. To!he conll'aty,
see W. Tetley, Marine Calio CIDims, iSlIpTa DOte 4S al 496.

304 In Tl!IIII«O Resins v.Davy IntmlD1iollll1, 1990 AMC 402 (S. Cir.) !he conn tdieved !he carrier &am
IiabUity for Water damage 10 chemical cargo packed in steel drums because the drums had DOl been
marked with an umbtella symbol waming Ihat !bey wcn: DOl waterpIOOf. Similatly in Tl!IIII«O Resins
v.AlL Calio Sevices, 1988 AMC 2SS9 (S.D.Tex.).
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e. Act or omission of the shipper

According to art. 4(2)(i) the carrier may aIso escape liability if he proves that the

damage is caused by the:

•Act or omission of lbe shippcr or owncr of lbe goods. bis agcot
or rcprcscntative.•

This defence encompasses the exonerating causes of insufficient packaging,

insufficient marking, and inherent vice but goes funher: If the shipper bas agreed

to stow the goods on the ship himself, the carrier will be exonerated if the damage

is caused by shipper's bad stowage.30S An. 4(2)(i) aIso provides the carrier with

a defence against the shipper's improper stowage inside the containers. It should

be noted that the carrier may not avail himself of the defence if the shipper's poor

stowage amoUDts to unseaworthiness.

3. Shippers Responsibilitv for Dangerous Goods - art. 4(6)

Closely related to art. 4(2)(i) regarding the shipper's aets and omissions is the

special provision on dangerous goods found in art. 4(6). This may be used both to

hold the shipper liable for damage caused by the dangerous nature of the goods

and as a carrier's defence against aIlegations of improper stowage.306

30S It is submil1Cd !bat the carrier is 1eSpOlIS1111e for propcr SlOWagC eveD whcn it is the sbippcr who
pcrforms lbc SlOWagC lIIId !bat lIIIY asr=ncnt betwecn sbippcr and carrier to lbc CODtraty will he void
UDdcr an. 3(8). A comet applicalion of lbe Rules will tbetefore he ta CltOIICl'lltC the carrier for
damases caused by lbe sbippcr's impropcr stowage UDdcr art. 4(2)(i), lIIId lJ2[ sbift lbc risk from lbc
carrier to the sbippcr clue ta a c:ontraetUaI stipuJalion on SlOWagC. sec Ass«iD1el M6lI/s v.MIVA1Iais
Sk).. 1993 AMe S09 al 511 (2. Cir.).

306 Wbelbcr an. 4(6) may aIso he uscd as a cIefenc:c against tbird pany cIaims (c.g. olbcr cargo owncrs,
passetIgClS and czew) will dcpcud on lbc national Jaw of tortsIdeIict. W. Tetley, Marine Ougo ClDims.
SMprtl DOle 4S al 462.
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An. 4(6) reads:

"Goods of an inflammable. explosive or dangerous nature to the
sbipment whereof the carrier. master or agent of the carrier bas
not consented with knowledge of their nature and character. may
at any lime before discharge be landed al any place. or destroyed
or rendered innocuous by the carrier without compensation and
the shipper of such goods sbaU be Hable for ail datnages and
expenses directly or indirectly arising out of or resu1ting from
such sbipment. If any such goods sbipped with such knowledge
and consent sball become a danger to the ship or cargo. they may
in lite manner be landed al any place or destroyed or rendered
innocuous by the carrier without any liabüity on the pan of the
carrier except to general average. if any. "

The provision dea1s bath with cases where the carrier knowingly accepted la carry

dangerous goods and cases where he was nol aware of the cargo's dangerous

qualities.

If the carrier was nol aware of the dangerous nature of the cargo. he may rely on

art. 4(6) either as a defence or as a basis la c1aim compensation for damage

caused by the goods. The carrier also bas the righl la destroy the goods withoUl

incurring liabUity towards the shipper.

If on the other band, the carrier bas consented ta transport the dangerous goods

with full knowledge of their charaeter, he may not exculpate himself under art.

4(6) for damage caused by bis disregard of their dangerous nature when

stowing.307 He may still destroy the goods if a dangerous situation bas arisen

without having ta compensating the shipper directly; he need only contribute bis

share of general average expenses.

307 WbeD Ibe carrier bas acccpICd 10 ttanspott of dangerous goods, he UDdertakes 10 cany such goods
safely, sec V«I#IM:k v. B/Qdc DiIlIrrDnd StttlmShip (the B/Qdc GIlUJ. 1960 AMC 163 al 166 (2. Cir.):
WatmllQll St«llllShip Co. v. VirginiaChmùœls /nc. (1987).1988 AMC 2681 al 2688-2689 (S.D. A1a.).
On Ibe olber band. Ibe shipper may be beld liable for bis uegligence UDder an. 4(3) even iflbe carrier
agreed 10 cany dangerous goods. See 1'o1s1de Line Ocetmic:ze v. HooIr.er Chmùœl Colp., 1980 AMC
1748 (S.D.N.Y.)wbere the shipowner sued the shipper of a cargo of sulphur dicbloride for cIamagcs.
A1lbough the carrier laIew the goods were dangerous. the coun beld Ibe shipper liable because the
damages were eaused by the shipper's œgIigem srowaae inside the CODlainer.
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As the provision applies to "[g)oods of an inflammable. explosive or dangerous

nature". an ejusdem generis interpretation of "dangerous" could be applied.

However. the scope of art. 4(6) ought not to be limited to the kinds of dangerous

goods explicitly listed since cargo may prove to be dangerous in other ways. It is

preferable to use a purposive interpretation wbich would encompass all goods

wbich may create a special danger to the safety of the ship or its surroundings

because of their charaeteristics. Thus. substances wbich may liquify and thereby

endanger the safety of the ship would be included in such a broader

interpretation.308

b. Shipper's üability

The sbipper will be held liable for damages if bis failure to warn the carrier of the

dangerous quality of the goods causes the carrier ta load and stow without

particu1ar precautions and damage results.309

308 See SUcmr Corp. v.MIV Jtnnifu.455 F. SUpp. 371.1978 AMC 2520 (N.D.Me.).

309 H«Jlh Sleel Mines Lld. v. lM Erwin Schrodu. (1970) EL C.R. 426. The ship was a dIy cargo vesse!
wbich carried a load ofwet coppel" c:oocentrate. DuriDg the voyage. the c:oocentrate Iiquified, causiDg
the vesse! to list beavily 10 pan. 'Ibe sbifting boards tbat bad beeD iDsWIed to pœveut the cargo fIom
sbiftiDg bad beeD apptoVed by the Pon Wan1eD but _ DOl rigid œougb 8Ild did DOl fuIfiI the
requilaDeDlS fIom the Departmenl of TraDsport. 'Ibe court nevcrtbeless œ1ieved the carrier fIom
any liability siDc:e he Deitber 1aIew BOr shouId bave laIown the daDgerous qua1ities of the cargo in
Iigbl of "expert 1aIowledge" Il the lime.

ln aD arbitration case, Kopctan AntOlÙS (1988). 1989AMC 551 (Arll.N.Y.).the panel beld the sbipper
liable for damages to the sbip arising fIom a file c:aused by daDgerous cargo. The sbipper was
c:onsidered to bave beeD in breach of bis duty to ptoVide a ·sare cargo· wben he delivered metaI
lUtDings which in preceding DIOntbs bad degraded by exposure to raiD.



•

103

On the other band. it is cIear that the shipper will not he held liable for his failure

to wam the carrier if the carrier was actually aware of the danger and

nevertheless stowed improperly.310 The same applies where the dangerous

quality of the goods is weil known or apparent so that the carrier cannot plead

ignorance as an excuse.3l1 The carrier is expected. to sorne extent. to inquire

about the characteristics of the goods he is about to load in order to fulfil his

duties as to proper stowage and exercise due diligence to make the ship

seaworthy.312 However. the shipper will not he excused if the carrier knows the

general charaeteristics of the cargo. but the shipper fails to inform him of the

particular consignment's special charaeteristics which require extra precautions.

C. Is the shipper strietly liable?

An. 4(3) reads:

"The shippcr shall DOt be rcspDnsible for loss or damage
sustaincd by the carrier or the ship arising or rcsulting from any
cause without the aet, fault or ucglCCl of the shippcr, his agcuts
or his scrvaDts"

Despite its negative formulation, art. 4(3) contains the general rule of the

shipper's liability. The shipper will he held liable oDly if he bas acted negligently.

If art. 4(6) is read in conjunction with art. 4(3) liability would attaeh oDly when

there was negligence and art. 4(6) would have no independent significance in

defining the shipper's liability. In light of this, it is probably rnost reasonable to

310 sec e.g.Skibs AIS Gylfev.HymDn·Midrœls Co., 1971 AMC 2070 (6. Cir.).

311 ~ Mahitl (19S4), [l9SS] 1 Uoyd's Rcp. 264 al 267 (SlIp. Ct. of MomrcaI).

312 U.S. c:ourts lCDd DOt to hold the shippcr 1iable UDless he bas negügmtlyfailcd to warD the carrier of
the daDgctous tIatUte of the goods. British c:ourts tely more hcavily OD the DOtÏOD of the shippcr's
impUcd wammty ofsafcty aDd n:quirc less &om the carrier iD tcrms of Iœcping himsc1f iDformcd. sec
L.C. Bulow. "'Dangcrous' cargocs: the rcspDnsibilitics aDd iiabilitics of the various panics." (1989)
Uoyd's Maritime aDd CoDllllCtCia1 L. Quart. 342 al 361.
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read an. 4(6) li! an exception to an. 4(3) so the shipper cao be held strictly liable

for the damage caused by his dangerous goods. The shipper's negligence or lack

thereof in failing to warn will be irrelevant.313 He cao be held liable even if

neither the carrier nor the shipper could be expected to know the dangerous

character of the cargo.314 It should be noted that not ail countries have

imposed strict liability on the shipper.31S

The carrier cao rebut bis prima facie 1iability by proving that he did not consent to

the carriage of dangerous goods and that he was not in breach of bis duty to stow

properiy and make the ship seaworthy.

313 Scandinavian law bas imposed a StalUlory duty on the sbippcr to warD of the dangCltlus propenies
of bis goods, Norwegian MaritifM Code § 92. However, breach of this duty is DOl IUlomalica1ly
sanctioned with 1iabUity for the sbippcr. lDSlead, § 97(2) provides that the sbippcr may he he1d
strietly liable for damages caused by the loadiDg of daDgCltlUS goods withoul the carrier's kIIOwledge.

314 sec: MtdirlllTrDl«lll Frright Sllrviœ LuI. v.BP Oïllml. LuI. ~ FiOM), (1993)1 Uoyd's Rep. 257 al
273, 284 (Comm. Ct.) where aD explosion was caused by a cargo of fuel oU. Al the lime, the
daDgCltlUS qua1ity of this cargo was little kDOwD. DiamODcI, Q.C., stated that "the carrier's right to
ID iDdemDity does DOl iDvolve any enquùy as to whethcr the sbippcr hall kDOwledge of the daDgerous
nature and charal:ter of the goods or was al faull iD pemlittiDg their sbiP_1 or iD DOl wamiDg the
carrier hefore sbïpIIICIIl of the daDgCItlus nature or charal:ter of the goods". Nevenheless, the carrier
iD this case was held liable because he hall otherwise breached bis overridiDg obligation to exercise
due dUigenc:e iD makiDg the sbiP seawonhy. sec: aIso 77re Oœm Libmy (1952), 1952 AMC 1681,
[1953) 1 Uoyd's Rep. 38 (4. Cir.) where the cargo claimanh couId DOl _ even though the
daDgerous charal:ter of the cargo was UDkDOwD al the lime. However, the carrier exonerated hiJmeIf
UDder the fire ~on, art.4(2)(h), and DOl art.4(6}.

315 ID the U.S..couns will DOl hold the shipper liable UDless there was neg\igeDœ on bis part. See, for
example, S1Icmt Corp. v.MIVJllllllÏfllT,4SS F. SUpp. 371,1978 AMC 2S2O (N.D.Me.) where the danger
of raw sugar \iquifyiDg was IIDforesceable by hoth the carrier and the sbippcr. Cugo's cIaim agaiDst
the carrier therefore failed as did the carrier's COIIIIleIClaim agaiDst cargo.
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d. Dangerous good:: and seawonhiness

Sorne legal writers believe that the carrier can invoke the special provision on

dangerous cargo in art. 4(6) to exculpate himself even when he bas breached his

seaworthiness duties.316

This author disagrees. The qualifying phrase of art. 3(2), ("Subject to the

provisions of Article 4... "),which bas cause<! seaworthiness to be interpreted as an

overriding obligation,317 refers generally to art. 4; it does Dot limit itself to an.

4(2). Moreover, it is logically inconsistent to preserve the carrier's right to

exonerate himself under the dangerous goods defence while other defenses, such

as that of insufficiency in packing, is lost. Such an interpretation is funher

supponed by a recent English decision which clearly heid that art. 4(6) is subject

to the overriding obligation to exercise due diligence in making the ship

seaworthy.318 Although the shipper's failure to properly WarD the carrier of the

cargo's dangerous properties contributed to the cause of the damage, the carrier

316 See Scnmon on ChanoptJl1its,l9th ed. (London, &g.: Sweet &: MaxwcIl, 1984) al 457, wberc il is
presumee! tbat tbe carrïer's defence under an. 4(6) remains unaffected by a fai1ure 10 comply witb tbe
an. 3(1) seawortbiDess dulies.

317 MaxiM Foor--u Co. v.OInodian ~rntnDIl Merr:hant M/UÙII!L1d., (1959] A.C.SS9, (1959] 2 Uoyd's
Rep. lOS al 113 (p.C.).

318 See Ml!ditl!T1tUlltlll Frrighl Snviets L1d. v. BP Oïl Inti. LId. (17Ie FiOllQJ, (1993]1 Uoyd's Rep. 2S7 at
286 (Comm. Ct.), Diamond J. :

"k wouId be wbolly comrary lO the scheme of the NIes aod likewise inconsÎSlelll wilh
cquity aod comnlel'Cill CODllllOll seme dJIl a carrier sbouId be emided lO desUoy
cIaDgerous loods wilbout CM!p""qrio~ aod wilbout liabilityexcept lO loœra1 averaae
if the cause of the loods baviD& lO be destroyed wu a breacb by the carrier of bis
obliprions as lO seawordùaess. The exœprions iD an. IV, r. 6. are cIeuIy iD my
judaemeot subject lO the performance bythe carrierofbisoverridiD&obliprioo sel OUI
iD an. ID. r. 1. 50 aIso iD my judaemeot is the ri&bt lO an indeamity COlIferred by the
firsl paraarapb of the rule.

For tbese rasons 1COlICIude dJIl il c:onstilutes a deftDce lO a c1aim made by
a carrier under an. IV, r. 6 dJIl the relevant damales aod ellpeII5eS were ineurred
dlrou&h a breacb by the carrier of bis overridiD& obliprioo under an. ID. r. 1 lO
exercise due dili&eoce lO mate the ship seawonlly."
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was he1d liable for the who1e 1055 because he did not exercise due diligence to

make the ship seaworthy.
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IV. THE CARRIER'S STOWAGE RESPONSIBIUTIES

UNDER THE HAMBURG RULES

The Hamburg Rules319 entered into force on November, 1 1992 as a third

alternative to the international regime for the carriage of goods by sea. So far,

the Hamburg Rules are in force in oniy a minority of states with small merchant

fleets. Jurisprudence on point bas therefore been sparse and will not be

considered here.

A. General Responsibility for Stowage

The Hamburg Rules contain no specific provisions on stowage. The relevant

portions of the Hague and Hague Visby Rules have been replaced an. 5(1), a

gener.tl presumption of the carrier's faul! or negligence:32o

"The carrier is liable for loss resulting from loss or damage 10 the
goods, as weil as from the dcIay in delivcry, if the oc:currencc
which causcd the loss, damage or delay look place wbile the
goods wcrc in bis charge as dcfincd in an. 4, unless lh~ CQrri~r

provtS llull M , ms S~TIIQI/lS and agmrs look aU _ures llull could
nasonably be nquimllo avoid lh~ OCCUrml« and ilS
consequ~nas." [Empbasis added).

319 Unilttl Nalions Conlltlllion on lM Corriag~ofGoods by Selz, 1978.

• 320 See also Annex n of the Rules.
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1. The burden of proof is on the carrier

Art. 5(l> clearly places the onus on the carrier to exculpate himself if the damage

occurred while the goods were in his custody. A clean bill of lading and damaged

goods upon discharge constitute prima facie evidence that the damage occurred in

his bands. In this respect, the Hamburg Rules are similar to the Hague and

HagueNisby Rules. Uolike the latter, the burden of praof remains entirely with

the carrier until he bas exculpated himself.

In order to avoid Iiability, the carrier must prove that he took all reasonable

measures when stowing to ensure the safe carriage of goods. This need ooly he

demonstrated with respect to the cause the 1055 - he does not have to show an

absence of fauIt in every respect.

2. The standard of dutv as to stowage

a. A uniform standtud of liability

"[A)II measures that couId he reasonably required" includes precautions both to

the ship's sea-and-cargoworthiness and to proper stowage per se. Sïnce the

Hamburg Rules do oot refer independently to seawonbiness, it is not necessary to

operate with a distinction hetween initial bad stowage wbich may amount to

unseawonhiness and bad stowage wbich does oot. A uniform test of liability

applies to all types damage regardless of wbich aet or omission they arise from.

b. Stowage DUlies

The assessment of what constitutes proper stowage under art. 5(1) of the

Hamburg Rules depe0d5 on special circumstances as well as establisbed stowage
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norms. The factors he considered in detennining whether the carrier bas fulfilled

bis stowage duties under Harnburg Rules are therefore identical to those

examined under the Hague and HaguelVisby Rules.

3. Defences under the Hamburg Rules

The long and complicated list of exculpating causes in the Hague and

HagueIVisby Rules bas been dropped in the Harnburg Rules. The carrier bas

been granted a more limited set of defences.

1) He is not liable for damages arising from "any special risles inherent in" the

carriage of live animals.321

2) If the damage is caused by fire, the burden of praof shifts to the cargo

cJaimant to prove neglect on the part of the carrier.322 The cargo

claimant may require that a survey is perfonned in order to belp him make

bis praof.323

Unlike under the Hague and Hague/Visby Rules,324 the carrier may not raise

the fault of someone within bis control as a defence to bis own liability. Instead

the carrier's defences will flow from the main liability scbeme: if the occurrence

which caused the damages could not reasonably be avoided, the carrier will not he

held liable. The carrier may thus continue to argue peril of the sea, inberent vice

321 Hamburg Rules an. seS).

322 An. S(4)(a)(i).

323 An. S(4)(b).

• 324 Eg. an. 4(2)(a) of the Hague and HaguelVisby Rules.
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and insufficient packaging defences as he could under the previous Rules. The

evaluation will presumably be the same.

It is noteworthy that art. 5(7) of the Hamburg Rules provides an explicit rule

regarding contributory causes - the carrier may avoid liability to the extent to

which he can prove the amount of damage not attributable to bis own or bis

servants' fault or neglect.

4. Stowage on deck

The Hamburg Rules deal with deck carriage325 more specifically than did the

Hague and HagueNisby Rules. Unlike the laner, the Hamburg Rules apply

mandatorily to deck carriage even when it bas been explicitlyagreed in the bill of

lading.326

The carrier is still not entitled to stow the goods on deck unless warranted by a

specifie agreement with the shipper, ttade usage or regulations.327 If the

shipper's consent to deck carriage does not appear on the bill of lading, the

carrier will have the burden of proving the agreement with the shipper and may

not rely on it against a transferee of the bill of lading.328 Where the carrier

argues that deck stowage of the consignment is customary in the trade,329 he

must show that the practice is ·50 general and universal in the ttade, and in the

325 Hamburg Rules an. 9.

326 Ans. I(S) and 9 read iD togelher.

327 An. 9(1).

328 An. 9(2).

• 329 ln this approach, it is inelevant wbetber the shipper impUcidy CODSeIIIed to cIecIc carriage.
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panicular port from whieh the goods were taken. !hat everyone shipping goods

there must he taken to know !hat other people's goods. if not his goods. might

probably he stowed on deck".330 The goods may also he stowed on deck if

required by public regulations.331

The consequences of unjustified deck stowage may he sevefC. Not only will the

carrier he Iiable for any damages resulting from deck carriage.332 but he will

al50 lose the right to limit bis Iiability if the deck carriage was eontrary to an

express agreemenf33 or if it amounts to serious misconduet. Proving serious

misconduCl can he very difficu1t: the cargo c1aimant must show !hat the carrier

either intentionally caused the damage by stowing the goods on deck or at least

did 50 "recklessly and with knowledge" !hat the specifie damage would probably

result.334 Thus in praetice, the carrier will more often he held Iiable for

breaehing an explieit agreement to carry under deck.

B. Shipper's responsibDities under the Hamburg Rules

Art. 13 of the Hamburg Rules deals with the shïpper's responsibility for dangerous

goods very much like art. 4(6) of the Hague and HagueNisby Rules. The

difference under the Hamburg Rules is!hat an explicit duty is imposed on the

shipper to warn the carrier about the dangerous charaeter of bis goods and to

330 NewalI v.Royal ExduJnge Shipping (1885), 1 T .LR.178. This c:cDIUIy-old defiDition orCllStomary deck
stowage continues 10 be valid today.

331 Sec e.g.1MDG Code which xequires that Hafiùum (a blaclc amotpbous powder) be carried on deck
due lO ilS dangezous Piopenies. Regulations in the IMDG an: often made mandalO'y in national Iaw.

332 An. 9(3).

333 An. 9(4). This is simiJar lO national doctrines offnndamentaJ bœach and quasi-deviation undcr ibe
Hague and HagueNisby Rules•

334 Ans. 9(3) and 8(1).
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properly mark or label the dangerous goods. It seems that. also under the

Hamburg Rules. the shipper rnay be held liable for damages in the rare case were

neither the carrier nor the shipper knew of the dangerous character of the

goods.33S

335 II appears 1haI the general rule iD an. 12 whicb mjIIi= uegligeDce on the pan of the shipper iD
omer 10 bold bim 1iab1e. dues DOl apply to an. 13.50 1haI an. 13 represeIIl5 an exception to an. 12.
This is supponed by the tides of the IWO provisions.
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V. COMPARATIVE EVALUATION OF STOWAGE

UNDER THE HAGUE, HAGUEIVISBY AND

HAMBURG RULES

The Hamburg RuIes have greatly simplified the system of liability created in the

Hague and HagueNisby Rules. The subtle distinction between due diligence to

make the ship seaworthy and the duty to properly and carefully stow and care for

the goods bas been removed. Gone is also the long list of specific exceptions.

replaced by a single scheme that holds the carrier liable unIess he can prove that

he took all steps which could reasonably be required to avoid the damage.

Under the Hague and HagueNisby RuIes. the carrier can not raise any of the

exceptions from liability if he bas failed to exercise due diligence in performing a

seaworthy stowage. This mie bas also been excluded from the Hamburg Rules.

Nevertheless, the carrier's duties in this context are not lessened - in order to

take all precautions which couId reasonably be expected, the carrier must have

also, de facto, exercised due diligence in making the ship seaworthy with respect to

the cause of the damage.

Despite the similarities, the Hamburg RuIes impose strieter stowage

responsibilities on the carrier in two respects:

1) The onus remains on the carrier 10 exonerate himself if a prima fade case

bas been established. Under the Hague and HagueNisby RuIes, the

burden may shift to the cargo claimant to prove negligence on the pan of

the carrier if the carrier bas established an applicable exception of liability.
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2) The carrier may not he excused for the negligence of bis servants and

agents as he sometimes can he under the Hague and HagueNisby

Rules.336

3~ ln the Hague lIIId HaguelVlSby Rules, arts. 4(2)(a)-(b), the carrier may be exoneraœd for the
negligeDCe ofbis servants lIIId agents wheII the fauJt was ID enor iD tIIlIIIagemetlt llIIber !han a failure
to can: for the cargo.
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PUBLIC LAW STANDARDS IN THE PRIVATE SPHERE?

I. STOWAGE AND INTERNATIONAL SAFETY

REGULATIONS

Stowage regulations can be found in a number of international insttuments dealing

with pollution and the safe transport of dangerous goods. The most significant of

these is the International Maritime Dangerous Goods Code (IMDG Code)337 and

SOLAS 1974.338 Aiso noteworthy are: MARPOL 73nS.339 the Code of Safe

Praeticefor SaUd Bulk Cargoes (BC Code)34O and the Load Line

Convention.341

337 The IntemtJlio1lll1 Maritime Dangerous Goods Code. 27 5eptembcr 1965.IMO Res A. 81. The Code
bas bccn amcndcd numerous rimes sincc ilS adoption. The lalcst consolidalcd cdition dates ftom
1990 and consists of four loosc-lcaf and one supplcmcntal volume.

338 IntemtJlional Coll1lelllion for /he Safety ofLife al Setl. 1 Novcmbcr 1974. 1184 U.N.T.S.2. with Prolocol.
17 Fcbnwy 1978.32 U.S.T.Sm.

339 IntemtJlional Coll1lelllion for lhe Pm!enIion of PolllIlion /rom Ships. 2 Novcmbcr 1973. !MO Doc.
S20.77.14.E.with Prolocol.17 Febnwy 1978. !MO Doc. 088.78.09.E. MARPOL 73n8cntercd inlo
force on 2 Octobcr 1983. Sec the optional (i.e. subject 10 scparaIC ratificalion) Anncx W. Regulalion
S whicb plOvides:

·HannfiII subswlccs shaU he boIh propcrly stowed and sccurcd 50 as ID miDimizc the hazInIs
ID the marine cnvironmcIlt wiIhout impairiDg the safely of the sbip and penons .board.·

Moreovcr. Regulation 1(3) œqIIÏRS thaI GovcmmcnlS supplement the Anncx with dctailcd rcgulations
on. inter alùI. stowage.

340 1983. !MO Doc. 2S4.81.E. Tbe Be Code cm he found in the supplemental volume of the !MDG
Code. Sec SIlPrtl DOle 337. The Be Code contains dctailcd rules on stowaae of solicl bu1k caraoes
excluding grain whicb is subject 10 scparaIe rcgulation undcr SOLAS 1974. Chaptcr VI.

341 lnlmratïonal Co/nIention on Lood Lines. S April 1966. The CODVCDIion rcgulatc minimum frcc.board
on ship 10 prevcnt ovcrIoading of carac. and also CODllins provisions lCgIII!ing the stability and
strIIClUra1 streD&th of the ship. Specifie stowaae rcquùemcnls for limbcr are providcd in ilS Anncx
1. Rcgulation 44. Sec thus para. 4 whicb staIes:

"The Iimbcr cIcck CIIJO sbaD he COIIIpIClIy SIOWcd. lasbcd and sccurcd. k sbaD aac inIa1erc in
any way wiIb lbc aaYÏpliOD and DeCCSSlI)' work if lbc sbip.·
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A. SOLAS 1974

The safety of life at sea bas been the subject of severa! conventions since

1914.342 SOLAS 1974 entered into force on 2S May 1980 and applies to nearly

100% of the world's merchant fleet. 343 The convention regulates many aspects

of safety at sea, such as navigation and safety equipment. In relation to stowage,

the most important provisions are those dea1ing with the carriage of dangerous

goods.344

Ch. VU, Regulation 6 of SOLAS 1974, sets out general stowage requirements for

the carriage of dangerous goods:

SIOwage RequiremenlS
(a) Dangerous goods shall be stowed safely and approprialely
according 10 the nature of the goods. Incompatible goods shall
be scgregatcd ftom one anothcr.
(b) Explosives (exccpl ammunition) whicb presenl a scrious risk
shall be stowed in a magazine whicb shalI be kcpl scc:urdy closcd
while al sca. Sucb explosives shall be scgtegatcd ftom
detonalors. E1cetrica\ apparalUS and cables in any COmpartmeDI

in whicb explosives arc carricd shall be dcsigncd and uscd 50 as
10 minimi2e the risk of lire or explosion.
(c) Goods whicb givc off dangerous vapours shalI be stowed in a
weil ventUalcd spacc or on dcclc.
(d) ln sbips c:anying inflammable Iiquids or gascs special
precautions sball be takcn whcre lICCCSSatY against lire or
explosion.
(e) Substances whicb arc liable lO spoDtanCOUS heating or
combustion shalI DOl be carricd unIcss adcquate precautions have
becn takcn lO prevcnl the oUlbreak of lire.

342 SOUS 1914 bas DCVcr culcred inlo force, panly duc lO the outbreak of World War J. Howcvcr, the
convention was largeIy uscd as a modeI for SOUS 1929, whicb in tum was succccdcd by SOUS
1948 and SOUS 1960. Sec International Maritime Orpnizarion, "The sare Transpon of Dangerous,
HazanIous and Harmful Cargocs by Sca" (1990) 2S European Transpon Law 747 al 747-748.

343 Ibid. al 749.

344 11 shouId also be DOlCd that SOUS 1974 set out rcquiremcDlS in Clapier VI regarding the loading
and trimmiDg of grain cargo. Ft'!" instanœ. RcguIalion 3 providcs that:

"AlI DeCCSSIJ)' and ICISOIlIblc trimmiDa sbaU bc pcdormcd lO JcvcI ail frec paiD surfaces and
lO minimizc Ihc cIl"ect of paiD sbiltiD&."
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Chapter vn of SaLAS 1974 applies mandatorily34S and contains general rules

regarding the packaging346 and marking347 dangerous goods. It also provides

th2t the contracting states are to later issue detailed instructions on safe packaging

and stowing.348

B. The IMDG Code

The IMDG Code was adopted by the International Maritime Organization349

and is thus not a treaty instrument per se. Its main purpose is to provide a

uniform alternative to the regulations issued by governments, (like under SaLAS

1974), pursuant to SaLAS 1960.350 The Code contains many detailed, teehnical

regulations which panly elaborate and panly supplement the duties imposed by

SaLAS 1974.

Because the IMDG Code does not constitute an integral part of SaLAS 1974,

contracting states are under no obligation to adopt the code. Today, the IMDG

Code is applied in more than SO states representing approximately 83% of the

345 Regulation l(c).

346 Regulation 3.

347 Regulation 4.

348 Sec Regulation l(d).

349 The JIIlernationaJ Marilime Organization is a speàaljm! agency of the United Nations and the UN's
main body on maritime matters, see ComatiOII 011 the IntD7ltlliollDl Marilime Org/llÙVJlÏOII, 6 Man:h
1948,IMO Doc. 019.81.11.E.art. 59. UntiJ 1982, the organization wu caIled the 1nter-GovemmentaJ
Matitime Consultative Organization (lMCO).

350 Sec C.E. Henry, ~ CturiIlge ofDtmg_ Goods by Sea: ~ Role of the IntemtJtiOlltl1 Marilime
Org/llÙVJlÏOII in IntemtJtiOlltl1 Legis1œiOll aoudon, Eng.: FrlIIICCS PiDIer LId., 1985) at 125.
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world's gross tonnage.351 The different implernentation rnethods chosen by the

states bas resulted in the Code applying mandatory in sorne states and rnerely as a

recommendation in others. 352

II. CAN PUBUC LAW STOWAGE REGULATIONS

DEFINE CONTRACTUAL DUTIES ?

A. Attitudes in jurisprudence

International public law stowage requirem~ which address safety and

environmental concems are often considered by courts when evaluating private

law stowage duties. However. the legal significance of public regulations in the

private law context is not a1together clear.

1. Cases on non-compliance

Louisiana v. MIV TestbanJi353 is a case which iIIusttates this uncertainty. A

collision belWeen the MIV Testbank and another vessel caused a chemical spill of

PeP in the Mississippi Gulf River Outlet. A series of claims arase. inter alla. for

cargo damage and clean up costs. One of issues presented was whether fallure

351 H. WardcllDIDD. "Traaspon by se. of Dqerous. Hazardous, HarmfuI and Waste Cargoes". Sllpra
DOle 1 al 119.

352 For CDllIplc, Austnlia bas ÏIII:OtpOratec! lbc lMDG Code iDIo lIIliolIaI law by lefeœtICC lIIId bas tbus
made illllllldatOl)' as a SlatUIOl)' provision. Tbc United States, on lbc olbcr haDd, panly RSlatCS tbe
lMDG Code in rcguIations by lbc Dcpanmeul of TIlIlISpOtt lIIId panly aIlows compliaDcc witb lbc
lMDG Code as lIlI a1terDativc 10 DIlional regulatiODS on daDgcrous goods. sec C.E. Hcmy. The
Ouriage of Dturg_ Goods by SerI: The Role 01 the Inzmumorral Marilinre OrglJlÙZQlÏon in
Inzmumorral Legùlalion. Sllpra DOte 350 al 132.

353 1984 AMC 112 (E.D.La).
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stow according to the IMDG Code regulations was a violation of a standard

imposed by law or whether the IMDG Code had a purely recommendatOl)' effect.

The Code defmed PCP as a hazardous material to which special stowage and

packaging requirements applied. At the time of the collision, the U .S. Coast

Guard had not yet implemented the relevant part of the IMDG Code. The court

held that the Code did not apply mandatorily to substances which were not (yet)

regulated by federal law. However, it expressed "no opinion" as to whether non­

mandatory regulations could he considered to establish a standard of conduct for

trade purposes.

The coun found that the method of stowage used complied with the Code but

that the packaging of the PeP did not. Since the damage in this case was not

caused by the non-conforming packaging, the coun refrained from deciding

whether a violation of the IMDGCode packaging requirements represented a

breach of a private law duty.

Some judgements have concluded that the IMDG Code and other IMO

regulations are merely recommendations but that a failure to conform with such

recommendations can amount to a breach of a private law duty.

In considering whether the vessel was unseaworthy because of instability when she

left port, the coun in The FristÎS4, commented on the stability tests developed

by the IMO:

"1bcre is DO absolute staDdanI by wbicb [the vcsse\s) Slability
cbalacteristics cao he judged. The n:c:t'mmenclalioos oC [!MOI
are a useCuI guide••355

3S4 (1980) Uoyd's Rep. 469 (Adm. Ct.)•

355 Ibid. al 474:
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However, the court wem on to hold that the failure to comply with IMO

recommendations on the calculation of a vesse\'s stability constituted a failure to

exercise due in making the ship seaworthy.356

2. Comoliance with public law standards

Compliance with public law stowage requirements will often he enough to fulfil a

private law duty. In Standard Commercia v. Recije357 the court held that the

carrier's stowage of a container of calcium hypochlorite on the top outer tier was

proper because it complied with the IMDG Code. However, the court used

compliance with customary stowage as an additional reason for accepting the

stowage method.

On the other hand. courts occasionally find that compliance with a public law

requirement is not enough to discharge a duty under the contract of carriage.

This viewappears in Great China MelOlIndustries Co. v. Malaysian International

Shipping COIp.,358 where it was clear that the carrier fulfilled the IMO load-line

requirements for stability. The court nevertheless went on to consider other

factors. such as the standard customarily used by the carrier. The court did not

actually state that the IMO standard was too low. but the discussion secms to

indicate that this might he the case.

356 Ibid. al 476.

357 1994 AMC 1208 (S.D.N.Y.).

358 (1993), 11994)1 Uoyd's Rep. 4SS al 463 (S.C.N.S.W.).
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The international stowage regulations found in SaLAS 1974 and the IMDG Code

were adopted with the primary objective of prolecting human lives not cargo.

Nevertheless. courts ought to consider such public law requirements as a point of

departure in ascertaining the appropriate standard for stowage in the private law

context for the following reasons:

1) International public law stowage requirements. panicularly those found in

SaLAS 1974 and the IMDG Code. represent uniform standards on proper

stowage. The application of sueb standards to contractual maners would aid in

promote uniformity in the private l.lw sphere.

2) Public law regulations on stowage methods are often specific and detailed.

Transposed to the private law sphere. these rules would clarify the content of the

duty under the contract of carriage. promote predictability and prevent Iitigation.

3) The great risk to whieb dangerous goods exposes not only the hull and

cargo but a1so human lives and the environment. justifies a broader approach to

what standards shouId prevail in a otherwise strictly private law context.

4) If public regulations require particuIar stowage methods. sueb stowage will

presumably become customary in the trade.
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CONCLUSION

It is clear !hat the carrier bas the primary responsibility for Slowage under the

Hague, HaguelVisby and the Hamburg Rules. He cannot employ contractual

stipulations to escape !bis responsibility or liability for cargo damage caused by

improper stowage. However, the carrier's liability depends not only on bis own

acts, but will vary with the shipper's performance of bis duties with respect to

packaging, stowage inside containers and communication to the carrier of the

special characteristics o.f the goods. Responsibility is divided particularly in

relation to dangerous goods, where the shipper may, in some circumstances, be

held liable for damage even when the dangerous character of the goods was

uknown to him.

The carrier's stowage duties under the Hague and HaguelVisby Rules are two

tiered: He must SlOW so !hat he bas exercised due diligence to make the ship

seaworthy and he must SlOW properly and carefully. There is no reason to require

!hat bad Slowage affect the safety of the ship in order to find !hat it rendered the

ship unseaworthy. Bad stowage can also affect the other aspect of seaworthiness,

namely, the fitness to carry the conttacted cargo. The pre-Hague Rules

conception which distinguished between cargoworthiness and bad Slowage is no

longer tenable.

As to the content of the duty to SlOW, whether with respect to seawonhiness or

the duty to 'properly and carefu1ly' SlOW, a separate assessmP.Dt must he made in

each case. The point of depanure is usually eustomary Slowage, but !bis may he

modified by special circumstances. Couns often rely on public law Slowage

requirements if such exist. but are reluetant to hoId them definitively binding as to

the carrier's Slowage responsibilities qua shipper•
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It seems that the carrier can more easily be held Hable for improper stowage

under the Hamburg Rules than under the Hague and HagueNisby Rules. The

Hamburg Rules place a heavier burden of proof on the carrier and deprive him of

a defence against the fault of bis servants.
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