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. INTRODUCTION

1. T-Mobile US, Inc. (T-Mobile), and Sprint Corporation (Sprint, together with T-Mobile,
the Applicants) have filed applications pursuant to sections 214 and 310(d) of the Communications Act of
1934, as amended (the Act),* seeking Commission consent to the transfer of control of the licenses,
authorizations, and spectrum leases held by Sprint and its subsidiaries to T-Mobile, and the pro forma
transfer of control of the licenses, authorizations, and spectrum leases held by T-Mobile and its
subsidiaries in furtherance of T-Mobile’s and Sprint’s previously announced agreement to merge.2
T-Mobile also filed a petition for declaratory ruling to permit foreign ownership in excess of the statutory
benchmark under section 310(b) of the Act.®

2. As the two smallest nationwide mobile service providers, T-Mobile and Sprint assert that
their combination will enable the deployment of a world-leading 5G network with capabilities beyond
those either could achieve alone. Although each company had independent 5G plans, they claim that on
their own they lack the capability to deploy 5G as broadly and with as much capacity as the resulting
combined company, New T-Mobile, would. They maintain that their combined scale will increase
network efficiency and that Sprint’s mid-band spectrum will complement T-Mobile’s low-band spectrum,
further increasing the quality of their combined network. T-Mobile and Sprint also claim that these and
other synergies will enable the merged firm to compete more effectively against the market leaders,
AT&T and Verizon Wireless, than could either firm individually. As a result, they argue, the transaction
would not result in the lessening of competition often associated with consolidation between horizontal
competitors.

3. Building leading 5G networks is of critical importance for our nation. The evolution of
wireless networks has, for many years, delivered tremendous value to America’s consumers and to its
economy. With each new generation of services, wireless consumers have enjoyed the benefits of lower
prices and higher quality, while also gaining from the development of the new and valuable industries
enabled by faster and more ubiquitous mobile connectivity. As the Commission has recognized, the
deployment of 5G networks “holds the potential to bring enormous benefits to American consumers by
delivering faster speeds and lower latency and by supporting the development of advanced applications
like the Internet of Things, smart cities, and telehealth.”* 5G also holds the potential to create three
million new jobs in our country and $500 billion in GDP growth® as well as providing additional
competition in the market for in-home connectivity.® And while the promise of 5G exceeds any prior

147 U.S.C. 88 214, 310(d).
2 A list of the applications is set forth in Appx. A: List of Applications.

347 U.S.C. § 310(b); T-Mobile US, Inc., Petition for Declaratory Ruling under Section 310(b)(4) of the
Communications Act of 1934, As Amended, IBFS File No. ISP-PDR-20180618-00002 (filed June 18, 2018)
(T-Mobile Section 310(b) Petition).

4 Updating the Commission’s Rule for Over-the-Air Reception Devices, Notice of Proposed Rulemaking, 34 FCC
Rcd 2695, para. 1 (2019) (Over-the-Air Reception Devices NPRM).

> Transforming the 2.5 GHz Band, Report and Order, 34 FCC Rcd 5446, 5446-47, para. 1 (2019) (2.5 GHz Report
and Order); Accenture Strategy, Smart Cities: How 5G Can Help Municipalities Become Vibrant Smart Cities, at 1,
3 (2017), https://newsroom.accenture.com/content/1101/files/Accenture 5G-Municipalities-Become-Smart-
Cities.pdf (last visited Oct. 14, 2019).

& Expanding Flexible Use of the 3.7 to 4.2 GHz Band; Expanding Flexible Use in Mid-Band Spectrum Between 3.7
and 24 GHz; Petition for Rulemaking to Amend and Modernize Parts 25 and 101 of the Commission’s Rules to
Authorize and Facilitate the Deployment of Licensed Point-to-Multipoint Fixed Wireless Broadband Service in the
3.7-4.2 GHz Band; Fixed Wireless Communications Coalition, Inc., Request for Modified Coordination Procedures
in Band Shared Between the Fixed Service and the Fixed Satellite Service, GN Docket No. 18-122, GN Docket No.
17-183 (Terminated), RM 11791, RM-11778, Order and Notice of Proposed Rulemaking, 33 FCC Rcd 6915, 6917,
para. 3 (2018) (3.7-4.2 GHz Order and NPRM); see also 2.5 GHz Report and Order, 34 FCC Rcd at 5523
(Statement of Commissioner Brendan Carr).



https://newsroom.accenture.com/content/1101/files/Accenture_5G-Municipalities-Become-Smart-Cities.pdf
https://newsroom.accenture.com/content/1101/files/Accenture_5G-Municipalities-Become-Smart-Cities.pdf
https://newsroom.accenture.com/content/1101/files/Accenture_5G-Municipalities-Become-Smart-Cities.pdf
https://newsroom.accenture.com/content/1101/files/Accenture_5G-Municipalities-Become-Smart-Cities.pdf
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network technology, we note that its deployment also comes with correspondingly imposing costs and
challenges for mobile wireless service providers.

4, Under the Communications Act, the Commission must determine whether the “public
interest, convenience, and necessity will be served” by granting these applications.” Under our precedent,
the Applicants bear the burden of proving, by a preponderance of the evidence, that the proposed
transaction, on balance, will serve the public interest.® Commission staff has conducted an exhaustive
review of the proposed transaction, in which it: reviewed thousands of pages of pleadings; issued multiple
document and information requests to the Applicants and third parties; examined the documents produced
in response to these requests; studied and analyzed engineering and economic models submitted by the
Applicants and other commenters; and conducted independent analyses of the public interest claims of the
Applicants and third parties.

5. Our analysis bears out many, but not all, of the Applicants’ claims. As to the Applicants’
network claims, we agree that the transaction, as conditioned, will result in significant public interest
benefits, including encouraging the rapid deployment of a new 5G mobile wireless network, and
improving the quality of the Applicants’ services for American consumers.® Compared to the capabilities
of the standalone companies as reflected in their internal plans, the transaction will significantly increase
the quality and geographic reach of their wireless networks for the foreseeable future. For example:

o New T-Mobile will deploy high-speed mid-band 5G service to cover 88% of Americans by
2025, 50% more people than the standalone firms’ likely deployments;

o New T-Mobile will have far greater the network capacity than the standalone firms
combined, which will give it the incentive to lower per-GB prices and expand output; and

o New T-Mobile’s network will have enough excess 5G capacity to offer a new fixed
residential broadband service, increasing the available choices of service provider for
millions of homes.

6. In an economy increasingly dependent upon access to broadband services for innovation
in a wide variety of sectors and services, these network deployment synergies will yield significant public
interest benefits. To confirm these benefits, we adopt as conditions of our approval a series of network
buildout commitments offered by the Applicants.

7. The network benefits of the transaction are particularly important for the nation’s
underserved rural areas.’® New T-Mobile’s 5G network will cover 99% of the United States population
with speeds faster than 50 Mbps within six years—double the Commission’s definition of advanced
telecommunications capability for fixed broadband services. Rural communities will see especially large

747 U.S.C. §8 214(a), 309(a), (d), 310(d).

8 SprintCom, Inc., Shenandoah Personal Communications, LLC, and NTELOS Holdings Corp. for Consent To
Assign Licenses and Spectrum Lease Authorizations and To Transfer Control of Spectrum Lease Authorizations and
an International Section 214 Authorization, Memorandum Opinion and Order, 31 FCC Rcd 3631, 3634, para. 6
(WTB, IB 2016) (Sprint-Shentel-NTELOS Order); Applications of AT&T Inc., Leap Wireless International, Inc.,
Cricket License Col, LLC and Leap Licenseco, Inc. for Consent To Transfer Control and Assign Licenses and
Authorizations, Memorandum Opinion and Order, 29 FCC Rcd 2735, 2741-42, para. 13 (AT&T-Leap Order);
Applications of Deutsche Telekom AG, T-Mobile USA, Inc., and MetroPCS Communications, Inc. for Consent To
Transfer of Control of Licenses and Authorizations, Memorandum Opinion and Order and Declaratory Ruling, 28
FCC Rcd 2322, 2327, para. 14 (WTB, 1B 2013) (T-Mobile-MetroPCS Order); Applications of AT&T Inc. and
Centennial Communications Corp. For Consent to Transfer Control of Licenses, Authorizations, and Spectrum
Leasing Arrangements, Memorandum Opinion and Order, 24 FCC Rcd 13915, 13927, para. 27 (2009) (AT&T-
Centennial Order).

9 See infra section VI.A: Nationwide 5G Network.

10 See infra section VI.B: Rural 5G Coverage.
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benefits from such 5G connectivity as coverage and throughput in rural areas can often lag urban
deployment. And high-speed wireless connections are more valuable for those who lack quality fixed
service, telehealth services are more highly demanded the further one lives from a doctor, and distance
learning is more important for those far from schools. By bringing new connectivity and competition to
underserved rural areas, the transaction will help to ensure that 5G will close the digital divide.

8. Expanding 5G access to all Americans will also enhance the benefits of 5G innovation
for the overall United States economy and will support American technological leadership. The larger the
United States’ 5G user base, and the broader its nationwide coverage, the greater the opportunity for
entrepreneurs and innovators. The network benefits of the T-Mobile/Sprint transaction will thus extend
beyond mobile wireless services alone, to enhance the competitiveness of the United States’ economy.

9. We do not entirely agree, however, with the Applicants” competition analysis. The
Applicants claim that, even without any conditions, the network improvements resulting from their
transaction would eliminate any potential for a lessening of competition. However, our analysis of
potential harms to competition finds that, absent conditions, the evidence of the transaction’s impact on
competition is mixed. On the one hand, we find that, according to our static merger simulation model, the
unconditioned transaction will create upward pricing pressure.** In particular, the Applicants compete
closely with one another through their prepaid brands, Boost Mobile and Metro, and the transaction
would eliminate that competition.

10. On the other hand, we agree with the Applicants that the transaction will create quality
and dynamic competitive benefits that are not incorporated into the static analysis and that will counteract
the upward pricing pressure.'> Wireless consumers depend on competition to motivate innovation and, in
turn, advance the rapid expansion of consumer welfare that the industry has already delivered and will
deliver in the future. While we analyze a traditional relevant product market for the provision of mobile
telephony/broadband services for purposes of the Commission’s initial HHI screen, we recognize that the
nature of those services is continually evolving, and this phenomenon will only increase as service
providers deploy 5G. Thus, within the mobile telephony/broadband services market, what consumers buy
and use changes and improves over time, with corresponding benefits throughout the American economy.
By significantly increasing the network quality available from either T-Mobile or Sprint and expanding
overall network capacity, this transaction will further drive this critically important competitive dynamic
into the new 5G wireless world, strengthening incentives for market participants to innovate.

11. At the end of the day, we believe that it is likely, even without conditions, that these
competitive benefits will outweigh pricing pressure in certain areas, such as rural markets, and in certain
segments of the market, such as consumers who are primarily quality-conscious. However, we are not
confident that this will be the case across the board. In particular, based on the record, we are concerned
about the impact of an unconditioned transaction on consumers in densely-populated areas who are
primarily concerned about cost. Accordingly, we require, as a condition of our approval, that the
Applicants fulfill a series of commitments to address the potential for lost price competition, such as the
divestiture of Boost Mobile.* These conditions eliminate the concerns otherwise identified in our review.
Among other requirements, the Applicants have committed that the divested Boost Mobile will have low-
cost wholesale network access on terms superior to typical MVVNOSs, with the financial incentive to
provide robust competition from the moment of divestiture, and with the ability to build its own facilities
over time. We conclude that, as conditioned, the transaction would not substantially lessen competition,4
and would be in the public interest.

1 See infra section V.B.3: Unilateral Effects.
12 See infra section V.B.4: Quality Benefits and Dynamic Competition.
13 The Applicants’ commitments are set forth in Appx. G: Applicants’ Commitments.

14 As discussed infra, we also agree with Applicants that the transaction will strengthen competition in the enterprise
(continued....)
5
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12. In connection with a settlement with the U.S. Department of Justice (DOJ), DISH
Network Corporation (DISH) has agreed to purchase the divested Boost Mobile, as well as other assets, to
effectuate DISH’s expansion into facilities-based competition. In addition to our conclusion that, as
conditioned herein, the T-Mobile-Sprint transaction would be in the public interest, we conclude that
significant public interest benefits would flow from DISH’s deployment of 5G broadband services over
its spectrum holdings, which for many years have been underutilized, and that the acquisition of Boost
Mobile will help DISH achieve that deployment. In connection with certain effectuating extensions and
modifications of its licenses, DISH has committed to provide 5G mobile broadband services and deploy a
fast, nationwide network, and is subject to significant financial consequences, in addition to potential
forfeiture, should it fail to satisfy its buildout obligations.*> We therefore conclude, contingent upon
DISH’s consummation of the Boost Mobile divestiture, that certain extensions and conditions related to
the DISH licenses would be in the public interest, and we expect based on the current record that
additional modifications of the DISH licenses also will serve the public interest. The Wireless
Telecommunications Bureau (WTB or Bureau) is directed to make a final public interest determination on
these issues in accordance with section 316 of the Communications Act.®

13. Therefore, as discussed in detail in the Memorandum Opinion and Order, Declaratory
Ruling, and Order of Proposed Modification (MO&O) that follows, the Commission concludes that the
public interest, convenience, and necessity would be served by approval of the Applications as
conditioned. The Commission further concludes that, should DISH acquire the Boost Mobile divestiture
contemplated by those conditions, the public interest would further be served by extending and
conditioning, and, subject to a final determination by WTB, as directed, modifying certain of its licenses.

1. BACKGROUND
A. Description of the Applicants

14. T-Mobile is a publicly-traded Delaware corporation controlled by Deutsche Telekom AG
(Deutsche Telekom).*” T-Mobile states, “[t]hrough its owned and operated retail stores, third-party
distributors, and its websites, T-Mobile offers wireless voice and data services to residential and business
customers in the United States, Puerto Rico, and the U.S. Virgin Islands, as well as a wide selection of
wireless devices and accessories.”*® T-Mobile states that it is “the third largest provider of postpaid
service plans in the U.S.,”?° serving approximately “79.7 million postpaid, prepaid, and wholesale
customers.”?° In addition, T-Mobile states that it is “the largest provider of prepaid service plans in the

(Continued from previous page)
market and with respect to in-home broadband. See infra section VII.E: Enterprise Market and section VI.C: In-
Home Broadband Service.

15 The DISH buildout commitments are set forth in Appx. H: DISH Buildout Commitments. We do not, however,
address further potential changes of control, such as the divestiture of 800 MHz licenses to DISH contemplated by
the DOJ settlement—the appropriate process for such requests will follow when associated applications are formally
filed.

1647 U.S.C. § 316.

17 Applications of T-Mobile USA, Inc., and Sprint Corporation for Consent To Transfer Control of Licenses and
Authorizations, ULS File No. 0008224209 (Lead Application) (filed June 18, 2018, amended July 5, 2018), Exh.
1—Description of the Transaction, Public Interest Statement, and Related Demonstrations at 2 (Public Interest
Statement).

18 Pyblic Interest Statement at 1-2.
19 T-Mobile US, Inc., SEC Form 10-K, at 8 (filed Feb. 7, 2019).

20 T-Mobile US, Inc., SEC Form 10-K, at 5 (filed Feb. 7, 2019). In the Public Interest Statement, the Applicants
state that, for fiscal year ending 2017, T-Mobile served approximately 72.6 million customers under the T-Mobile
and Metro brands. Public Interest Statement at 1-2 (citing to T-Mobile US, Inc., SEC Form 10-K (filed Feb. 7,
2018)).
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U.S. as measured by customers.”? T-Mobile had 2018 revenues of approximately $43.3 billion, with an
operating income of approximately $5.3 billion, and total assets of approximately $72.5 billion.?

15. Sprint is a publicly-traded Delaware corporation controlled by SoftBank Group Corp.
(SoftBank).?® Sprint states that it “offers a range of wireless and wireline voice and data products and
services, as well as devices and accessories, to residential and business customers in the United States,
Puerto Rico, and the U.S. Virgin Islands under the Sprint, Boost Mobile, Virgin Mobile, and Assurance
Wireless brands,” and that it “is the fourth-largest wireless carrier in the United States,”?* serving
approximately 54.5 million postpaid, prepaid, and wholesale consumers.? Sprint further states that it “is
an interexchange carrier and Tier 1 Internet backbone provider,” and that it also “provides wireline voice
and data services to businesses with operations outside the United States.”? Sprint’s annual net operating
revenues for the year ended March 31, 2019, were approximately $33.6 billion, with an operating income
of approximately $400 million, and total assets of approximately $84.6 billion.?’

B. Description of the Transaction

16. T-Mobile and Sprint entered into a Business Combination Agreement (Merger
Agreement) pursuant to which T-Mobile will acquire Sprint in an all-stock transaction.?® Pursuant to the
Merger Agreement, the Applicants will engage in a series of virtually simultaneous steps that will
culminate in Sprint becoming an indirect subsidiary of T-Mobile.?® Following consummation, the
Applicants estimate that “Deutsche Telekom and SoftBank are expected to hold approximately 42% and
27% of the fully diluted shares of T-Mobile Common Stock, respectively, with the remaining
approximately 31% of the fully-diluted shares of T-Mobile Common Stock held by public
stockholders.”®® In addition, pursuant to an agreement between Deutsche Telekom and SoftBank,
SoftBank will grant Deutsche Telekom the right to direct the voting of SoftBank’s T-Mobile shares.

17. The Board of Directors of the resulting combined company will be comprised of 14
members.® Deutsche Telekom will designate nine directors, at least two of whom will be independent.3?
SoftBank will designate four directors, at least two of whom also will be independent.** The remaining

2L T-Mobile US, Inc., SEC Form 10-K, at 8 (filed Feb. 7, 2019).
22 T-Mobile US, Inc., SEC Form 10-K, at 28 (filed Feb. 7, 2019).
23 Public Interest Statement at 3.

24 Public Interest Statement at 2.

5 Sprint Corporation, SEC Form 10-K, at 40 (filed May 29, 2019). In the Public Interest Statement, the Applicants
state that Sprint had “approximately 54.58 million customers across its retail and wholesale wireless service
offerings at the end of 2017.” Public Interest Statement at 2 (citing to Sprint Corporation, SEC Form 10-K (filed
May 24, 2018)).

% 1d. at 2-3.

27 Sprint Corporation, SEC Form 10-K, at 30 (filed May 29, 2019).
28 public Interest Statement at 3-6.

21d.

%0 1d. at 6.

$11d. at 6.

%21d. at 7.

®1d.

#1d.
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director will be the chief executive officer of the combined company, currently expected to be John
Legere, the current chief executive officer of T-Mobile.®

18. In their Public Interest Statement, the Applicants assert that “[t]he combination of the two
companies will generate enormous cost-savings in the form of approximately $43.6 billion total net
present value cost synergies by 2024, allowing New T-Mobile to invest in new network technology,
innovation, and operations to rapidly construct and deploy the first true, nationwide 5G network.”3¢
T-Mobile and Sprint further claim that the merger synergies resulting from their combination will enable
them to “deliver unprecedented services to consumers, increasingly disrupt the wireless industry, and
ensure U.S. leadership in the race to 5G” and also deliver “increased competition in broadband,
enterprise, and video offerings.”®” The Applicants contend that the combined company will have
significant advantages over the individual networks, enabling the merged company to “(1) access more
cell sites expeditiously than either company could do on its own, (2) deploy a unique combination of
spectrum across more cell sites on a more accelerated basis than either company could do individually,
(3) provide unencumbered spectrum for 5G deployment, (4) allow faster spectrum refarming that will
drive better spectral efficiency, and (5) provide enhanced LTE services and a rapid, seamless migration
for existing T-Mobile and Sprint customers.”3® In sum, the Applicants assert that “New T-Mobile’s broad
and deep nationwide 5G network will enable the delivery of unprecedented coverage and capacity,
resulting in a revolutionary consumer experience with unmatched speed” and “allow consumers to get
more value for their money and benefit from new competition and disruption through (1) the expansion
and improvement of existing services and (2) the arrival of new, innovative services.”*°

19. In a May 20, 2019 filing, detailing the commitments discussed herein, the Applicants
reiterated that “their merger will produce enormous consumer benefits and intensify competition.”# In
particular, following months of filings, refinements to the Applicants’ plans for merging their operations,
ex parte meetings, and discussions with Commission staff, the Applicants summarized the claimed
benefits in their statement that the merged company’s “nationwide 5G network will deliver transformative
fiber-like speeds for mobile services; bring broadband wireless service to millions of unserved and
underserved rural Americans; unleash a competitive alternative to in-home, fixed broadband providers;
benefit mobile virtual network operators (MVNQOSs); and accelerate 5G deployment in the United States,
thereby ensuring American leadership in the next-generation of wireless technology.”*

C. Transaction Review Process

20. T-Mobile and Sprint filed their applications on June 18, 2018.4? Prior to the filing of the
applications and in anticipation of their submission, the Commission opened a docket on June 15, 2018,4
and WTB issued a Protective Order regarding the submission and handling of confidential and highly

35 d.

3 1d. at 15 (footnote omitted).
371d. at 16 (footnote omitted).
% 1d. at 28.

% 1d. at 50.

40 etter from Nancy Victory, Counsel to T-Mobile, and Regina Keeney, Counsel to Sprint, to Marlene H. Dortch,
Secretary, FCC, WT Docket No. 18-197, at 1 (filed May 20, 2019) (T-Mobile/Sprint May 20, 2019 Commitments
Letter).

41 T-Mobile/Sprint May 20, 2019 Commitments Letter at 1.
42 See generally Lead Application (certain applications were amended on July 5, 2018).

43 Commission Opens Docket for Proposed Transfer of Control of Sprint Corporation to T-Mobile US, Inc., WT
Docket No. 18-197, Public Notice, 33 FCC Rcd 6046 (2018).
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confidential information in this proceeding.* In connection with the transaction, the Applicants also
made filings with the DOJ, the Committee on Foreign Investment in the United States (CFIUS), and
various state public utility commissions.* On July 18, 2018, WTB released a Public Notice accepting the
applications for filing and establishing a pleading cycle for public comments.“¢ WTB shortly thereafter
issued a Public Notice*” and a Protective Order* regarding access to Numbering Resource Utilization and
Forecast (NRUF) reports filed by carriers engaged in the provision of wireless telecommunications
services (Wireless Telecommunications Carriers) and disaggregated, carrier-specific local number
portability (LNP) data related to Wireless Telecommunications Carriers.

21. Nineteen Petitions To Deny the proposed transaction were filed on August 27, 2018,4°
along with numerous comments.>® On September 11, 2018, the Commission paused its informal 180-day
transaction shot clock to allow Commission staff and third parties to review newly-submitted and
anticipated modeling relied upon by T-Mobile and Sprint.®* On September 17, 2018, T-Mobile and Sprint

44 Applications of T-Mobile US, Inc., and Sprint Corporation for Consent To Transfer Control of Licenses and
Authorizations, WT Docket No. 18-197, Protective Order, 33 FCC Rcd 6036 (2018) (Protective Order). WTB
subsequently issued a Supplemental Protective Order adopting procedures to permit limited access to competitively
sensitive materials that are claimed to be privileged. Applications of T-Mobile US, Inc., and Sprint Corporation for
Consent To Transfer Control of Licenses and Authorizations, WT Docket No. 18-197, Supplemental Protective
Order, 34 FCC Rcd 407 (WTB 2019) (Supplemental Protective Order).

45 Public Interest Statement at 140-41.

46 T-Mobile US, Inc., and Sprint Corporation Seek FCC Consent to the Transfer of Control of the Licenses,
Authorizations, and Spectrum Leases Held by Sprint Corporation and Its Subsidiaries to T-Mobile US, Inc., and the
Pro Forma Transfer of Control of the Licenses, Authorizations, and Spectrum Leases Held by T-Mobile US, Inc.,
and Its Subsidiaries, Pleading Cycle Established, WT Docket No. 18-197, Public Notice, 33 FCC Rcd 6771 (2018)
(Accepted for Filing Public Notice) (indicating that petitions to deny were due August 27, 2018, oppositions were
due September 17, 2018, and replies were due October 9, 2018). On August 17, 2018, the Communications
Workers of America (CWA), Rural Wireless Association (RWA), NTCA — The Rural Broadband Association
(NTCA), Public Knowledge, Consumers Union, The Greenlining Institute, Common Cause, New America’s Open
Technology Institute, Writers Guild of America West, Free Press, and Benton Foundation filed a motion to stop the
informal 180-day clock in this proceeding until T-Mobile and Sprint supplemented their public interest statement to
“adequately describe the extensive spectrum aggregation that will result from the proposed transaction” and to
extend the pleading cycle. Motion of CWA, RWA, NTCA, Public Knowledge, Consumers Union, The Greenlining
Institute, Common Cause, New America’s Open Technology Institute, Writers Guild of America West, Free Press,
and Benton Foundation To Stop the Clock, or in the Alternative Motion for Extension of Time, WT Docket No. 18-
197, at 1 (filed Aug. 17, 2018) (Motion). WTB denied the Motion and declined to stop the informal clock or extend
the pleading schedule. Applications of T-Mobile US, Inc., and Sprint Corporation for Consent To Transfer Control
of Licenses and Authorization, WT Docket No. 18-197, Order, 33 FCC Rcd 8206 (2018).

47 Applications of T-Mobile US, Inc., and Sprint Corporation for Consent To Transfer Control of Licenses and
Authorizations, Numbering Resource Utilization and Forecast Reports and Local Number Portability Reports To Be
Placed Into the Record, Subjective to Protective Order, WT Docket No. 18-197, Public Notice, 33 FCC Rcd 7376
(2018).

48 Applications of T-Mobile US, Inc., and Sprint Corporation for Consent To Transfer Control of Licenses and
Authorizations, WT Docket No. 18-197, NRUF/LNP Protective Order, 33 FCC Rcd 7369 (2018) (NRUF/LNP
Protective Order).

49 A list of the entities and individuals that timely filed petitions to deny are included in Appx. B: Petitioners and
Commenters.

%0 In addition to express comments, a number of formal comments were timely filed by the comment deadline. A
list of these commenters is included in Appx. B: Petitioners and Commenters.

51 |etter from David B. Lawrence, Director, T-Mobile/Sprint Transaction Task Force, and Donald K. Stockdale, Jr.,
Chief, WTB, to Kathleen O’Brien Ham, T-Mobile US, Inc., and Vonya B. McCann, Sprint Corporation, WT Docket
No. 18-197 (Sept. 11, 2018) (referencing a substantially revised network engineering model submitted on Sept. 5,
(continued....)
9
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filed a Joint Opposition to the Petitions To Deny,> and other filings also were submitted in response to
the Petitions and opening round comments.>®* The Commission subsequently extended the reply comment
deadline to October 31, 2018, after the Applicants informed the Commission on September 28, 2018, that
they had completed their modeling submissions and did not intend to further supplement the record on
which they rely.** Accordingly, on October 31, 2018, reply comments were filed.>

22. Subsequently, on November 13, 2018, WTB issued a Public Notice seeking comment on
a new econometric study, which relied on a new data set and new methodologies, submitted by T-Mobile
and Sprint in support of the proposed transaction.%® This Public Notice requested comments on the new
econometric study, that were due by December 4, 2018.5" The Public Notice also stated that, “[a]bsent
further significant new record submissions by the Applicants, the informal 180-day clock will resume on
December 4, 2018, at day 55,”8 and the informal clock did resume on that date. The Applicants
subsequently filed significant additional information regarding their network integration plans for 2019-
2021, an extension of their previously filed merger simulation analysis to cover the years 2019-2021, and
additional information regarding their claims related to fixed wireless broadband services on February 21,
2019, and March 6, 2019.5° As a result, the Commission paused the clock as of March 7, 2019, and
provided an opportunity for interested parties to file comments on these new submissions by March 28,
2019.%° The Commission also stated that, absent further significant new record submissions by the
Applicants or other outstanding issues (including documentation of claims of privilege), the informal 180-
day clock would resume on April 4, 2019, at day 122,5 and the informal clock did resume on that date.

23. In addition to the filings identified above and in Appendix B, the Applicants and other
interested parties held dozens of ex parte meetings and discussions with Commission staff regarding the
details of the proposed transaction (in the case of the Applicants) or to explain their concerns about the
proposed transaction (in the case of many opposing the transaction or seeking approval with specified

(Continued from previous page)
2018, the Build 9 business model that provides the financial basis for the projected new network buildout, also
submitted on Sept. 5, 2018, and the anticipated, but not yet submitted at that time, additional economic modeling).

52 Joint Opposition of T-Mobile USA, Inc., and Sprint Corporation (filed Sept. 17, 2018) (Joint Opposition).

%3 In addition to the Joint Opposition, filings framed as oppositions to petitions to deny were submitted on
September 17, 2018; the filers of these pleadings are listed in Appx. B: Petitioners and Commenters.

54 Applications of T-Mobile US, Inc., and Sprint Corporation for Consent To Transfer Control of Licenses and
Authorizations, Extension of Date for Filing Replies, WT Docket No. 18-197, Public Notice, 33 FCC Rcd 9426
(2018).

55 The parties submitting reply filings are listed in Appx. B: Petitioners and Commenters.

%6 Commission Announces Receipt of Supplemental Analysis From T-Mobile; Establishes Comment Deadline, WT
Docket No. 18-197, Public Notice, 33 FCC Rcd 11157 (2018) (November 13, 2018 Public Notice).

5 Three commenters filed by the December 4, 2018 deadline, and they are listed in Appx. B: Petitioners and
Commenters.

%8 November 13, 2018 Public Notice, 33 FCC Rcd at 11158.

%9 Letter from Nancy Victory, Counsel to T-Mobile, to Marlene H. Dortch, Secretary, FCC, WT Docket No 18-197
(filed Feb. 22, 2019); Letter from Nancy Victory, Counsel to T-Mobile, to Marlene H. Dortch, Secretary, FCC, WT
Docket No. 18-197 (filed Mar. 6, 2019) (T-Mobile Mar. 6, 2019 In-Home Broadband Ex Parte Letter).

80 Commission Announces Receipt of Additional Analysis and Information from T-Mobile and Sprint; Establishes
Comment Deadline, WT Docket No. 18-197, Public Notice, 34 FCC Rcd 1122 (2019). The four parties that filed
comments on March 28, 2019 are listed in Appx. B: Petitioners and Commenters.

61 1d. at 1123. The informal clock also was stopped during the federal government shutdown in January 2019—
specifically, the clock was paused on January 2, 2019, and resumed on January 29, 2019. Impact of Potential Lapse
in Funding on Commission Operations, 34 FCC Rcd 1, 4 (2019).

10
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conditions). The Commission also received hundreds of written ex parte filings (including from a range
of state and local governmental officials, many of them voicing support for the proposed transaction) and
approximately 39,000 filings addressed to the proposed transaction.

24. In addition to the many submissions by the Applicants and interested third parties, WTB
requested important and necessary documents, information, and data from the Applicants and certain
wireless and cable service providers to facilitate further review of the proposed transaction.®? In response,
the Commission received over four million documents, amounting to nearly 26 million pages, from the
Applicants and the entities that received requests for documents. The Applicants and other responding
parties provided information and data on, among other things, costs, service plans, customer numbers,
wholesale operations, porting, device leases and sales, offer capacity, traffic demand, site information,
and/or retail locations. Certain information submitted in this proceeding is subject to the Protective
Order, Supplemental Protective Order, or NRUF/LNP Protective Order issued in this proceeding.®

D. New T-Mobile Commitments

25. In response to staff’s concerns about certain aspects of the proposed transaction, on May
20, 2019, the Applicants made several commitments to the Commission and asked that their application
be approved “subject to” those commitments.® With regard to the potential impact of the transaction on
competition, the Applicants pledged to divest Sprint’s Boost Mobile business, including Boost’s stores,
employees, and current subscribers, to an independent buyer, as well as to provide the buyer a wholesale

62 |_etter from Donald K. Stockdale, Jr., Chief, WTB, to Kathleen O’Brien Ham, T-Mobile US, Inc., WT Docket No.
18-197 (Aug. 15, 2018) (information and document request); Letter from Donald K. Stockdale, Jr., Chief, WTB, to
Vonya B. McCann, Sprint Corporation, WT Docket No. 18-197 (Aug. 15, 2018) (information and document
request); Letter from Donald K. Stockdale, Jr., Chief, WTB, to Kathleen O’Brien Ham, T-Mobile US, Inc., WT
Docket No. 18-197 (Sept. 10, 2018) (data request); Letter from Donald K. Stockdale, Jr., Chief, WTB, to Vonya B.
McCann, Sprint Corporation, WT Docket No. 18-197 (Sept. 10, 2018) (data request). WTB also requested
information, documents, and data from other entities. Letter from Donald K. Stockdale, Jr., Chief, WTB, to Joan M.
Marsh, AT&T Services, Inc., WT Docket No. 18-197 (Sept. 10, 2018) (data request); Letter from Donald K.
Stockdale, Jr., Chief, WTB, to Grant B. Spellmeyer, U.S. Cellular, WT Docket No. 18-197 (Sept. 10, 2018) (data
request); Letter from Donald K. Stockdale, Jr., Chief, WTB, to William H. Johnson, Verizon Communications, WT
Docket No. 18-197 (Sept. 10, 2018) (data request); Letter from Donald K. Stockdale, Jr., Chief, WTB, to Lee
Schroeder, Altice USA, Inc., WT Docket No. 18-197 (Oct. 4, 2018) (information and document request); Letter
from Donald K. Stockdale, Jr., Chief, WTB, to Joan M. Marsh, AT&T Services, Inc., WT Docket No. 18-197 (Oct.
4, 2018) (information and document request); Letter from Donald K. Stockdale, Jr., Chief, WTB, to Eric Graham,
Cellular South Inc. d/b/a C Spire, WT Docket No. 18-197 (Oct. 4, 2018) (information and document request); Letter
from Donald K. Stockdale, Jr., Chief, WTB, to Catherine Bohigian, Charter Communications, WT Docket No. 18-
197 (Oct. 4, 2018) (information and document request); Letter from Donald K. Stockdale, Jr., Chief, WTB, to
Kathryn A. Zachem, Comcast Corporation, WT Docket No. 18-197 (Oct. 4, 2018) (information and document
request); Letter from Donald K. Stockdale, Jr., Chief, WTB, to Richard Salzman, TracFone Wireless, WT Docket
No. 18-197 (Oct. 4, 2018) (information and document request); Letter from Donald K. Stockdale, Jr., Chief, WTB,
to Grant B. Spellmeyer, U.S. Cellular, WT Docket No. 18-197 (Oct. 4, 2018) (information and document request);
Letter from Donald K. Stockdale, Jr., Chief, WTB, to William H. Johnson, Verizon Communications, WT Docket
No. 18-197 (Oct. 4, 2018) (information and document request).

8 In this Order, Highly Confidential Information, as defined in the Protective Order, will be marked by the terms
“[BEGIN HIGHLY CONF. INFO.]” and “[END HIGHLY CONF. INFO.],” Confidential Information, as
defined in the Protective Order, will be marked by the terms “[BEGIN CONF. INFO.]” and “[END CONF.
INFO.],” and NRUF/LNP Confidential Information, as defined in the NRUF/LNP Protective Order, will be marked
by the terms “[BEGIN NRUF/LNP HIGHLY CONF. INFO.]” and “[END NRUF/LNP HIGHLY CONF.
INFO.].” Such information will be redacted from the publicly available version of this Order. The unredacted
version will be available upon request to persons qualified to view it under the Protective Order, Supplemental
Protective Order, and NRUF/LNP Protective Order.

8 T-Mobile/Sprint May 20, 2019 Commitments Letter at 1.
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agreement with rates and terms that “will ensure that New Boost will be an aggressive competitor.”% The
Applicants also repeated their pledge that they would continue to make their current—or better—rate
plans available for three years following consummation of the transaction. ¢

26. With regard to their deployment of 5G service,® the Applicants committed that they
would cover 97% of the U.S. population with 5G service within three years of the consummation of the
transaction, and 99% within six years.® They committed that within three years, they would provide 5G
service with download speeds of at least 50 Mbps to three-quarters of the U.S. population, and download
speeds of at least 100 Mbps to almost two-thirds of the U.S. population (63%).5° Within six years, the
Applicants pledged they would provide 5G download speeds of at least 50 Mbps to almost everyone in
the United States (99% of the population), and 5G download speeds of at least 100 Mbps to 90% of the
U.S. population.™

27. The Applicants also specifically committed to build out their new 5G network to rural
communities.”* They pledged to cover 85% of the United States rural population with 5G service within
three years of the consummation of the transaction, and 90% within six years.”> They committed that,
within three years, two-thirds of the rural population would have access to 5G download speeds of at least
50 Mbps, while over half (55%) would have access to 5G download speeds of at least 100 Mbps.”
Within six years of the merger closing date, they pledged that 5G download speeds of at least 50 Mbps
would be available to 90% of the rural population, while two-thirds of the rural population would be able
to receive 5G service with download speeds of at least 100 Mbps.™

28. As part of the Applicants” commitment to deploy 5G service, they made additional
commitments to deploy 5G service over mid-band frequencies (above 1 GHz and below 6 GHz), as well
as over low-band frequencies (below 1 GHz). Specifically, they committed to cover 75% of the United
States population with 5G service over mid-band frequencies within three years of the transaction, and
88% within six years.” They also committed to cover 55% of the United States rural population with 5G
service using mid-band frequencies within three years of the transaction, and 67% within six years.

29. In connection with their build-out of 5G service, the Applicants also committed, within
six years after consummation of the transaction, to marketing and providing in-home broadband service to
millions of customers, with minimum speeds of 25 Mbps download and 3 Mbps upload.” The

8 T-Mobile/Sprint May 20, 2019 Commitments Letter at 5-6.
% T-Mobile/Sprint May 20, 2019 Commitments Letter at 6.

67 “5G” is defined as the 5G New Radio air interface standard as described in 3GPP Release 15. 3GPP, Release 15,
https://www.3gpp.org/release-15 (last visited Oct. 14, 2019). T-Mobile/Sprint May 20, 2019 Commitments Letter,
Attach. 1 at 5.

8 T-Mobile/Sprint May 20, 2019 Commitments Letter at 2-3.
89 1d.
01d.

L A “rural area” is as defined by the 2010 U.S. Census. The rural population is defined as the population within
Rural Areas derived from the 2016 Pitney Bowes study. Id., Attach. 1 at 6.

2 T-Mobile/Sprint May 20, 2019 Commitments Letter at 4, Attach. 1 at 2.
8 d.

#d.

5 T-Mobile/Sprint May 20, 2019 Commitments Letter at 2-3.

6 T-Mobile/Sprint May 20, 2019 Commitments Letter at 4.

7 1d. at 4-5.
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commitment ends when the Applicants are providing in-home broadband service to 9.5 million customers
simultaneously.™

30. To ensure that they meet their commitments, the Applicants pledged to comply with
several different verification mechanisms and to make substantial payments to the U.S. Treasury if they
do not follow through on the commitments.” The mechanisms and payments vary with the commitment.
With respect to their pledge to divest Boost, the Applicants committed to reaching an agreement with a
buyer within 120 days of closing their transaction (with two possible short extensions); to seeking
approval of that agreement from WTB; and to paying $3.5 million per day if they fail to meet the deadline
or if the agreement is not approved.®

31. With respect to their commitment to build out 5G service, the commitments are
structured so that each major commitment has several verifiable goals, and the Applicants will have been
deemed to meet their major commitment only if each of those goals has been met.8! To verify both the
coverage areas and speeds of their 5G service, the Applicants committed to using independently-overseen
drive tests.®? They also committed to providing the Commission with a list of the specific cell sites on
which they have deployed 5G service.®* The Applicants further committed that the determination whether
they meet the goals will be made by WTB.8

32. If the Applicants miss any of the specific three-year goals with respect to their nationwide
5G deployment, they committed to make a payment to the U.S. Treasury of at least $10 million, with a
maximum payment of $250 million, depending on the amount by which they miss the goal.®> The same
verification structure and payment scheme applies separately to their commitment to deploy 5G service to
rural America.® If the Applicants fail to meet their commitments with respect to both the nationwide
deployment and the rural deployment of 5G service, they pledged to make a payment of at least $20
million, with a maximum of $500 million.8” The Applicants committed to making even larger payments
if they miss their commitments for deploying 5G service after six years. In that case, they would make
payments of $10 million for each percent by which they miss their nationwide 5G build-out commitment
and of $20 million for each percent by which they miss their rural build-out commitment, with a
minimum payment of $25 million for the nationwide 5G commitments, and $50 million for the rural 5G
commitments, leading to a maximum payment of $2.4 billion.®® Finally, making a contribution to the
U.S. Treasury because they missed meeting their the 6-year commitments does not release the Applicants
from meeting those commitments. The commitments remain in place and further contributions will be

81d., Attach. 1 at 3.

1d. at 7-8, Attach. 1 at 3-7.
8 1d. at 6, Attach. 1 at 3-4.
811d. at 7, Attach. 1 at 4-5.
821d. at 7, Attach. 1 at 1-3.
8d. at 7, Attach. 1 at 1-3.
8 d. at 6, Attach. 1 at 3-5.
8d. at 7, Attach. 1 at 3-5.
8 |d.

871d., Attach. 1 at 5.

8 Again, the Applicants pledged to make these payments if they miss any individual goal within a commitment, and
if they miss both commitments, they would make both payments. For some of the goals within each commitment,
the payment would be calculated for each 2% missed. T-Mobile/Sprint May 20, 2019 Commitments Letter, Attach.
lats.
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assessed a year following a missed commitment on a recurring basis until each element of each
commitment is met.8®

E. Department of Justice Review

33. The Antitrust Division of the DOJ reviews telecommunications mergers pursuant to
section 7 of the Clayton Act, which prohibits mergers that are likely to substantially lessen competition.®°
The Antitrust Division’s review is limited solely to an examination of the competitive effects of the
acquisition, without reference to national security, law enforcement, or other public interest
considerations. The Antitrust Division reviewed the proposed merger between T-Mobile and Sprint. As
a result of its analysis, the DOJ concluded that the proposed merger was likely to result in competitive
harm in certain markets,® and entered into a settlement with the Applicants designed to address its
competitive concerns.®? Thus, the DOJ, along with the States of Kansas, Nebraska, Ohio, Oklahoma and
South Dakota, filed on July 26, 2019, a Complaint, with the United States District Court for the District of
the District of Columbia (District Court),* and the parties jointly filed a proposed Final Judgment and
Stipulation and Order with the District Court.®* The DOJ will not object to the merger of T-Mobile and
Sprint subject to, among other conditions, the Applicants’ divestiture to DISH of Sprint’s prepaid assets
(Boost Mobile, Sprint-branded prepaid, and Virgin Mobile), and the Applicants’ entering into an MVNO
agreement with DISH for at least seven years.%

34. More specifically, under the terms of the settlement between the Applicants and the DOJ,
the Applicants have agreed to transfer control of Sprint’s prepaid wireless telecommunications
businesses, Boost Mabile, Virgin Mobile, and Sprint-branded prepaid business.® The Applicants have
agreed to sell to DISH, the licenses, personnel, facilities, intellectual property, and subscribers of these
companies.”” In addition, the Applicants agreed to enter into a “full” MVNO agreement with DISH
which will allow DISH to use the Applicants’ wireless network to provide service to its customers,
provides DISH the option to construct and use its own network, and requires the Applicants to
interconnect with DISH’s network.%® The DOJ explains that unlike traditional MVVNOs, a full MVNO

8 T-Mobile/Sprint May 20, 2019 Commitments Letter, Attach. 1 at 5.

%15 U.S.C. § 18. The DOJ does not review in advance mergers below certain statutorily mandated dollar
thresholds, which are currently between $90 and approximately $360 million. 15 U.S.C. § 18(a).

91 United States et al. v. Deutsche Telekom AG, T-Mobile US, Inc. Softbank Group Corp. and Sprint Corp.,
Complaint, No. 1:19-cv-02232 (D.D.C.) (filed July 26, 2019) (DOJ Complaint). All of the DOJ filings regarding
this matter are available at https://www.justice.gov/atr/case/us-et-al-v-deutsche-telekom-ag-et-al (last visited Oct.
14, 2019).

92 United States of America et al., v. Deutsche Telekom AG, T-Mobile US, Inc., Softbank Group Corp., Sprint
Corporation, and DISH Network Corporation, Proposed Final Judgment, Case No. 1:19-cv-02232, at 2 (D.D.C)
(filed July 26, 2019) (DOJ Proposed Final Judgment).

% DOJ Complaint.

% United States et al. v. Deutsche Telekom AG, T-Mobile US, Inc., SoftBank Group Corp., Sprint Corp., and DISH
Network Corp., Stipulation and Order, No. 1:19-cv-02232 (D.D.C.) (filed July 26, 2019) (DOJ Stipulation and
Order).

% DOJ Proposed Final Judgment.

% The divestiture would not include subscribers to the Assurance Lifeline program (part of the Virgin Wireless
business), or Sprint’s prepaid customers receiving services through its Swiftel and Shentel affiliates, due to various
contractual and regulatory obligations. United States et al. v. Deutsche Telekom AG, T-Mobile US, Inc. Softbank
Group Corp. and Sprint Corp., Competitive Impact Statement, No. 1:19-cv-02232, at 8 & n.2 (D.D.C.) (filed July
30, 2019) (DOJ Competitive Impact Statement).

% DOJ Proposed Final Judgment at 6-11.
% DOJ Proposed Final Judgment at 19-20.
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owns some facilities that it can use to carry some of its traffic while using the MVVNO agreement to carry
the rest.*® The Applicants are also required to make available to DISH all of the cell sites it
decommissions within five years (which shall be at least 20,000) and all of the retail locations it
decommissions within five years (which shall be at least 400).®° The DOJ Proposed Final Judgment also
requires DISH to comply with the commitments it filed with the Commission on July 26, 2019, where
DISH committed to building a nationwide 5G network using its AWS-4, Lower 700 MHz, and H Block
licenses. 0!

35. In addition, the Applicants must sell DISH their 800 MHz spectrum licenses (with
Commission approval) within three years of selling DISH Sprint’s prepaid wireless telecommunications
businesses, and must negotiate in good faith with DISH to lease DISH’s 600 MHz spectrum licenses and
deploy the spectrum for use by retail customers.'? The Applicants also must not interfere with DISH’s
efforts to deploy its network.1®® Finally, the DOJ Proposed Final Judgment also requires the Applicants
to comply with the commitments they filed with the Commission on June 14, 2019, as described above,%
and requires DISH to comply with the commitments it filed with the Commission on July 26, 2019, where
DISH committed to building a nationwide 5G network using its AWS-4, Lower 700 MHz, and H Block
licenses. 105

36. The DOJ Proposed Final Judgment also contains other terms designed to assure that
competition is not lessened by the merger. With regard to MVNO agreements, the Applicants are
required to abide by the terms of their existing MVVNO agreements and to extend them for the length of
the DOJ Proposed Final Judgment, i.e., seven years.1® The Applicants are also prohibited from
discriminating against devices that include eSIM technology or that allow for multiple profiles,°” and
must abide by several principles that will make it easier for subscribers to obtain unlocked devices.’® To
assure compliance with the DOJ Proposed Final Judgment,*®® the court is requested to appoint a monitor
who will have the power to investigate and will file monthly reports on both the Applicants’ and DISH’s
progress towards effectuating the DOJ Proposed Final Judgment. 1%

% DOJ Competitive Impact Statement at 5.

100 DOJ Proposed Final Judgment at 13-18.

101 DOJ Complaint at 4; DOJ Competitive Impact Statement at 11.
192 pOJ Proposed Final Judgment at 11-13, 18-19.

103 DOJ Proposed Final Judgment at 23.

104 DOJ Proposed Final Judgment at 23.

105 DOJ Complaint at 4; DOJ Competitive Impact Statement at 11.

1% DOJ Proposed Final Judgment at 20-23. The Applicants are not required to extend any MVNO agreements that
include a reciprocal facility sharing arrangement unless it includes a mutually beneficial reciprocal facility sharing
arrangement for the length of the agreement. Id. at 21.

197 DOJ Proposed Final Judgment at 21-22.

108 DOJ Proposed Final Judgment at 22-23. eSIM is a standardized technology that enables consumers and service
providers to remotely manage and alter certain settings on a mobile device, rather than controlling those settings
using physical Subscriber Identity Module (SIM) cards inserted into the device. In particular, eSIM consumers can
store multiple operator profiles on a device simultaneously and switch between them remotely. GSMA, eSIM, The
SIM for the Next Generation of Connected Consumer Devices, https://www.gsma.com/esim/ (last visited Oct. 14,
2019).

199 DOJ Proposed Final Judgment at 25-28.

110 RWA and NTCA jointly ask the Commission to issue a public notice seeking additional comment in this

proceeding in light of the DOJ Proposed Final Judgment. Informal Request for Commission Action by RWA and

NTCA, WT Docket 18-197 (filed Aug. 5, 2019). The Wireless Internet Service Providers Association (WISPA)
(continued....)
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(Continued from previous page)
also asks that we seek additional comment in light of the commitments made by the Applicants in their letter of May
20, 2019, the DOJ Proposed Final Judgment, and DISH’s commitments made in its letter of July 26, 2019. Letter
from Louis Peraertz, Vice President of Policy, WISPA, to Marlene H. Dortch, Secretary, FCC, WT Docket No 18-
197 (filed Aug. 8, 2019). Some other groups support these requests. See, e.g., Letter from Debbie Goldman,
Director, Telecommunications Policy and Research, CWA, to Marlene H. Dortch, Secretary, FCC, WT Docket No
18-197 (filed Aug. 13, 2019). The Applicants filed a joint opposition. Joint Opposition of T-Mobile US, Inc. and
Sprint Corp. to Requests for Commission Delay, WT Docket No. 18-197 (filed Aug. 9, 2019). RWA and NTCA
filed a reply. Reply to Joint Opposition to Informal Request for Commission Action, RWA and NTCA, WT Docket
18-197 (filed Aug. 22, 2019) (RWA and NTCA Reply).

We find further delay neither necessary nor prudent. As to the T-Mobile/Sprint transaction, these commenters seek
more time because of another reviewing agency’s settlement, yet only generally reference the Administrative
Procedure Act and cite to no applicable requirement therein, or in the Communications Act or the Commission’s
rules, and we do not believe any such requirements are applicable here. In fact, the Commission has rarely issued a
formal notice seeking comment on a proposed settlement by another agency. See, e.g., Applications of Charter
Communications, Inc., Time Warner Cable Inc., and Advance/Newhouse Partnership for Consent To Assign or
Transfer Control of Licenses and Authorizations, Memorandum Opinion and Order, 31 FCC Rcd 6327 (2016)
(Charter-Time Warner Order) (DOJ settlement reached 10 days before the MO&O was adopted); Applications of
Cellco Partnership d/b/a Verizon Wireless and SpectrumCo LLC and Cox TMI, LLC for Consent To Assign AWS-1
Licenses et al., Memorandum Opinion and Order and Declaratory Ruling, 27 FCC Rcd 10698 (2012) (DOJ
settlement reached five days before the MO&O was adopted). RWA and NTCA argue that it would be arbitrary and
capricious for the Commission to entirely fail to consider an important aspect of the problem. RWA and NTCA
Reply at 2. But we have done no such thing. Throughout this MO&O, we analyze in great detail the potential
competitive consequences of the proposed transaction, find that certain conditions are necessary to ameliorate
potential competitive harms, and conclude that with those conditions the public interest benefits outweigh any
potential public interest harms. We have also reviewed and analyzed the DOJ Proposed Final Judgment. First, we
find that nothing in it undermines our conclusion that granting the applications with the conditions we impose serves
the public interest. We also note that, to the extent that there is any inconsistency between the DOJ Proposed Final
Judgment and the conditions we are imposing, the Applicants are bound by the conditions attached to our approval
of their applications. We therefore conclude that the DOJ Proposed Final Judgment does not undermine our
conclusion that granting the applications with the conditions we impose serves the public interest. Second, while
our conclusion that the transaction as conditioned serves the public interest does not depend on the DOJ Proposed
Final Judgment, as discussed elsewhere in this MO&O, we find that the DOJ Proposed Final Judgment provides
further confidence that the proposed transaction as conditioned is unlikely to cause public interest harms. See infra
paras. 292, 374 & n.1304. Third, although the DOJ Proposed Final Judgment requires the Applicants to enter into
an MVNO agreement with DISH, the Applicants are still required to submit that MVVNO agreement to WTB, which
will review it to ensure that it satisfies the conditions adopted in this MO&O, including that Boost Mobile be
divested to a “serious and credible third-party buyer;” further, the Applicants are subject to making significant
financial payments until they receive WTB’s approval of an agreement that meets those conditions.

Nor do we find it wise to delay a decision further. In several respects, a further formal comment process is
unnecessary. These Applications have been publicly noticed for more than a year, subject to three formal comment
cycles, and notwithstanding three stoppages of the Commission’s 180-day clock, it now runs past day 300.
Comments on potential conditions, including a Boost Mobile divestiture, have been raised in the record going back
nearly a year. And the May 20, 2019 commitments on which our analysis focuses have been public for months and
commented upon by interested parties, including by RWA. Letter from Caressa Bennet, General Counsel to RWA,
to Marlene H. Dortch, Secretary, FCC, WT Docket No 18-197 (filed May 30, 2019). That level of public comment
on material conditions exceeds what the Commission often provides in transaction reviews. See, e.g., Wireless
Telecommunications Bureau Seeks Comment on the Impact on the Verizon Wireless-SpectrumCo and Verizon
Wireless-Cox Transactions of the Applications of Verizon Wireless and T-Mobile To Assign AWS-1 Licenses, WT
Docket No. 12-4, Public Notice, 27 FCC Rcd 7166 (WTB 2012) (SpectrumCo Public Notice) (providing a 14-day
period for comment on proposed divestiture of licenses). Meanwhile, while CWA argues that the proposed MVNO
agreement between the Applicants and DISH should be submitted into the record and subject to public comment
before we reach our decision, the conditions we adopt today require that the Applicants submit such an MVNO
agreement to WTB, that the agreement satisfy certain requirements, and that the Applicants be subject to significant
financial payments until WTB’s approval of an agreement consistent with those requirements. CWA’s argument is
(continued....)
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F. DISH Applications

37. On July 26, 2019, DISH filed applications, pursuant to section 309(c) of the
Communications Act, for an extension of time to complete construction of its facilities for its AWS-4,
Lower 700 MHz E Block, and AWS H Block licenses.''* Those requests were made in connection with
the DOJ Proposed Final Judgment, as described above.*? DISH states that doing so will allow it to build
a new 5G network that will provide a facilities-based entrant into the mobile wireless market and promote
U.S. leadership in 5G.**3 DISH further states that that its acquisition of Boost Mobile and the other Sprint
prepaid assets will facilitate and expedite its entry.''4 DISH stated that it was willing to accept several
conditions to ensure that it meets its commitments.?*> On August 7, 2019, in order to better manage the
proceedings related to DISH’s applications, WTB consolidated the proceedings on DISH’s applications

(Continued from previous page)
therefore unavailing.

The relative potential for prejudice to the Applicants and to commenters also counsels against further delay. The
costs to the Applicants of unnecessary further process are apparent: contrary to commenters’ assertions, the Tunney
Act, 15 U.S.C. § 16, does not bar the Applicants from closing their merger during review of the DOJ Proposed
Final Judgment, and thus does not necessitate any minimum further delay. Meanwhile, the timing of outstanding
regulatory reviews, such as this one, is a potential factor in the procedural considerations of those entities still
conducting their reviews. What the Tunney Act does provide for, however, is an opportunity for those interested in
commenting upon the DOJ Proposed Final Judgment to do so, such that commenters have ample opportunity to
address the DOJ Proposed Final Judgment without the Commission putting it out for public comment. Moreover,
we note that at the time these commenters filed their requests, it had been over two weeks since the DOJ Proposed
Final Judgment was filed with the court and made public, and yet none of the groups had filed any substantive
comments regarding it with the Commission. Compare SpectrumCo Public Notice, 27 FCC Rcd 7166. The same
multiple filings by which commenters seek further delay could have instead raised any substantive comments they
believe appropriate. Furthermore, it has now been over two months since the DOJ Proposed Final Judgement was
filed with the court so parties have had an ample opportunity to file substantive comments regarding it with the
Commission. Indeed, NTCH filed a copy of the comments it filed with the court in the Tunney Act proceeding.
Letter from Donald J. Evans, Counsel to NTCH, to Marlene H. Dortch, Secretary, FCC, WT Docket No 18-197
(filed Aug. 26, 2019), Attachment.

Finally, we are concerned that the arguments raised in favor of additional delay that are premised on other reviewing
entities” timeframes invite a regulatory Catch 22 for applicants seeking timely decisions from a multitude of
reviewing entities. In reality, some agency or another must be the last to render its decision and the actions of those
that move before impact the procedural (and settlement) considerations for those that remain.

As to our analysis of DISH’s requests, section 309(b) of the Act, 47 U.S.C. §8 309(b), provides that requests for
extensions of time to construct facilities are not subject to the 30-day waiting period after public notice, and with
regard to our modification of DISH’s licenses, we provide for an appropriate protest period under section 316 for
those whose licenses or permits would be modified by the proposed action, 47 U.S.C. § 316(a)(3). As to other
actions contemplated by the DOJ Proposed Final Judgment that would require Commission approval, those are not
before us now and will be subject to appropriate review when applications are filed.

111 Application for Extension of Time of American H Block Wireless L.L.C., ULS File No. 0008741236 (filed July
26, 2019); Application for Extension of Time of DBSD Corp., ULS File No. 0008741420 (filed July 26, 2019);
Application for Extension of Time of Gamma Acquisition L.L.C., ULS File No. 0008741603 (filed July 26, 2019);
and Application for Extension of Time of Manifest Wireless L.L.C., ULS File No. 0008741789 (filed July 26,
2019).

112 See Letter from Jeffrey H. Blum, Senior Vice President, Public Policy and Government Affairs, DISH, to Donald
Stockdale, Chief, Wireless Telecommunications Bureau (July 26, 2019) (DISH July 26, 2019 Commitments Letter).

131d. at 2-3.
141d. at 1-2.

115 Id
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with the docket of the T-Mobile-Sprint transaction.!

38. DISH is a Nevada corporation controlled by Charles W. Ergen.**” DISH’s common stock
is publicly traded on the Nasdaq Global Select Market.*'8 DISH states that its subsidiaries include entities
that hold licenses suitable for the provision of commercial wireless service, including AWS-4, AWS H
Block, Lower 700 MHz E Block, and 600 MHz licenses, a multichannel video programming distributor,
and an online video distributor.'* DISH’s annual net operating revenues for the year ended December
31, 2018, were approximately $13.6 billion, and its operating income was $2.1 billion, with total assets of
approximately $30.6 billion.!?

1. STANDARD OF REVIEW AND PUBLIC INTEREST FRAMEWORK

39. Pursuant to sections 214(a) and 310(d) of the Act,*** we must determine whether the
proposed transfer of control to T-Mobile of licenses and authorizations held and controlled by subsidiaries
of Sprint will serve the public interest, convenience, and necessity. In making this determination, we first
assess whether the proposed transaction complies with the specific provisions of the Act, other applicable
statutes, and the Commission’s rules.!??

40. If the proposed transaction does not violate a statute or rule, we then consider whether the
transaction could result in public interest harms by substantially frustrating or impairing the objectives or
implementation of the Act or related statutes.'?®> Our competitive analysis, which forms an important part
of the public interest evaluation, is informed by, but not limited to, traditional antitrust principles.*** The
DOJ has independent authority to examine the competitive impacts of proposed mergers and transactions
involving transfers of Commission licenses, but the Commission’s competitive analysis under the public

116 Wireless Telecommunications Bureau Consolidates Proceedings on DISH Applications for Extensions of Time To
Construct Facilities with Docket of T-Mobile — Sprint Transaction, WT Docket No. 18-197, ULS File Nos.
0008741236, 0008741420, 0008741603, and 0008741789, Public Notice, DA No. 19-747 (WTB Aug. 7, 2019).

117 DISH Network Corporation, SEC Form 10-K, at 56 (filed Feb. 13, 2019); see also DISH Network L.L.C. Form
602, File No. 0008332122, Exh. A at 1.

118 DISH Network Corporation, SEC Form 10-K, at 1 (filed Feb. 13, 2019).
119 DISH Aug. 27, 2018 Petition at 1 & n.1.
120 DISH Network Corporation, SEC Form 10-K, at 64 (filed Feb. 13, 2019).

121 47 U.S.C. 88 214(a), 310(d). Section 310(d) of the Act requires that we consider applications for transfer of
Title 111 licenses under the same standard as if the proposed transferee were applying for licenses directly under
section 308 of the Act, 47 U.S.C. § 308. See, e.g., Applications of Level 3 Communications, Inc. and CenturyL.ink,
Inc. for Consent To Transfer Control of Licenses and Authorizations, Memorandum Opinion and Order, 32 FCC
Rcd 9581, 9585, para. 8 (2017) (CenturyLink-Level 3 Order); Application of Verizon Communications Inc. and
Straight Path Communications, Inc. for Consent To Transfer Control of Local Multipoint Distribution Service, 39
GHz, Common Carrier Point-to-Point Microwave, and 3650-3700 MHz Service Licenses, Memorandum Opinion
and Order, 33 FCC Rcd 188, 189, para. 5 & n.11 (WTB 2018) (Verizon-Straight Path Order); Applications of GCI
Communication Corp., ACS Wireless License Sub, Inc., ACS of Anchorage License Sub, Inc., and Unicom, Inc. for
Consent To Assign Licenses to the Alaska Wireless Network, LLC, Memorandum Opinion and Order and
Declaratory Ruling, 28 FCC Rcd 10433, 10442, para. 23 & n.71 (2013) (Alaska Wireless-GCI Order).

122 47 U.S.C. § 310(d); CenturyLink-Level 3 Order, 32 FCC Rcd at 9585, para. 8; Verizon-Straight Path Order, 33
FCC Rcd at 190, para. 5; Alaska Wireless-GCI Order, 28 FCC Rcd at 10442, para. 23.

123 See, e.g., CenturyLink-Level 3 Order, 32 FCC Rcd at 9585, para 9; Verizon-Straight Path Order, 33 FCC Rcd at
190, para. 5; Alaska Wireless-GCI Order, 28 FCC Rcd at 10442, para. 23.

124 See, e.g., CenturyLink-Level 3 Order, 32 FCC Rcd at 9585, para. 9; Verizon-Straight Path Order, 33 FCC Rcd at
190, para. 6; Alaska Wireless-GCI Order, 28 FCC Rcd at 10443, para. 25; see also Northeast Utils. Serv. Co. v.
FERC, 993 F.2d 937, 947 (1st Cir. 1993) (public interest standard does not require agencies “to analyze proposed
mergers under the same standards that the Department of Justice . . . must apply”).
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interest standard is somewhat broader. Notably, the Commission has determined it may impose and
enforce narrowly tailored, transaction-specific conditions that address the potential harms of a
transaction.'?® Specifically, the Commission has repeatedly held that it will impose conditions “only to
remedy harms that arise from the transaction (i.e., transaction-specific harms)” and “related to the
Commission’s responsibilities under the Communications Act and related statutes,” and that it “will not
impose conditions to remedy pre-existing harms or harms that are unrelated to the transaction.”%

41. If we determine that a transaction raises no public interest harms or that any such harms
have been ameliorated by narrowly tailored conditions, we next consider a transaction’s public interest
benefits. Notably, the Commission has long recognized the clear public interest benefits in a license or
authorization holder being able to assign or transfer control of its license or authorization freely.??” We
also review other claimed public interest benefits of a transaction, with the applicants bearing the burden
of proving those benefits by a preponderance of the evidence.'?® As part of our public interest authority,
we may impose narrowly-tailored conditions to ensure for the public the transaction-specific benefits
claimed by the Applicants.'?

42. Finally, if we are able to find that narrowly tailored, transaction-specific conditions are
able to ameliorate any public interest harms and the transaction is in the public interest, we may approve
the transaction as so conditioned.® In contrast, if we are unable to find that a proposed transaction even
with such conditions serves the public interest or if the record presents a substantial and material question
of fact, then we must designate the application for hearing.*3!

(AVA QUALIFICATIONS OF THE APPLICANTS AND COMPLIANCE WITH
COMMUNICATIONS ACT AND FCC RULES AND POLICIES

A. Qualifications of the Applicants

43. Section 310(d) of the Act requires that we make a determination as to whether the
Applicants have the requisite qualifications to hold Commission licenses.**> Among the factors the
Commission considers in its public interest review is whether the applicant for a license has the requisite

125 See, e.g., CenturyLink-Level 3 Order, 32 FCC Rcd at 9585-86, para. 9; Verizon-Straight Path Order, 33 FCC
Rcd at 190, para. 6.

126 See, e.g., CenturyLink-Level 3 Order, 32 FCC Rcd at 9586, para. 9; Applications of AT&T Wireless Services, Inc.
and Cingular Wireless Corporation for Consent To Transfer Control of Licenses and Authorizations et al.,
Memorandum Opinion and Order, 19 FCC Rcd 21522, 21545-46, para. 43 (2004) (Cingular-AT&T Wireless Order);
Verizon-Straight Path Order, 33 FCC Rcd at 190, para. 6; see also Alaska Wireless-GCI Order, 28 FCC Rcd at
10444, para. 26.

127 See, e.g., CenturyLink-Level 3 Order, 32 FCC Rcd at 9586, para. 10; Verizon-Straight Path Order, 33 FCC Rcd
at 190-91, para. 7.

128 47 U.S.C. § 309(e); CenturyLink-Level 3 Order, 32 FCC Rcd at 9586, para. 10; Verizon-Straight Path Order, 33
FCC Rcd at 190-91, para. 7; Alaska Wireless-GCI Order, 28 FCC Rcd at 10442, para. 23.

129 See, e.g., Alaska Wireless-GCl Order, 28 FCC Rcd at 10443, para. 26; AT&T-Centennial Order, 24 FCC Rcd at
13929, para. 30.

130 See, e.g., CenturyLink-Level 3 Order, 32 FCC Rcd at 9586, para. 11; Verizon-Straight Path Order, 33 FCC Rcd
at 191, para. 8.

131 47 U.S.C. § 309(e); CenturyLink-Level 3 Order, 32 FCC Rcd at 9586-87, para. 11; Verizon-Straight Path Order,
33 FCC Rcd at 191, para. 8; Alaska Wireless-GCI Order, 28 FCC Rcd at 10444, para. 27. Section 309(e)’s
requirement applies only to those applications to which Title 111 of the Act applies. ITT World Communications,
Inc. v. FCC, 595 F.2d 897, 901 (2d Cir. 1979); CenturyLink-Level 3 Order, 32 FCC Rcd at 9586-87, para. 11 &
n.37.

132 47 U.S.C. § 310(d).
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“citizenship, character, financial, technical, and other qualifications.”*** Therefore, as a threshold matter,
the Commission must determine whether the applicants to a proposed transaction meet the requisite
qualification requirements to hold and transfer licenses under section 310(d) of the Act and the
Commission’s rules.t3

44, T-Mobile will control the combined company. No issues were credibly raised regarding
the basic qualifications of T-Mobile and it has repeatedly been found qualified to hold Commission
licenses.®> We therefore find that there is no reason to reevaluate the requisite citizenship, character,
financial, technical, or other basic qualifications of T-Mobile under the Act and our rules, regulations, and
policies.’*® We examine the foreign ownership issues in section X.

45, In September of 2019, Sprint publicly disclosed that it had collected millions of dollars
for Lifeline subscribers who were not using the service and therefore should have been de-enrolled under
the Commission’s Lifeline rules.’¥” RWA argues that we should delay our consideration of the
Applications while we investigate the matter.3® We disagree. The Commission generally does not
reevaluate the qualifications of transferors unless issues related to basic qualifications have been
sufficiently raised in petitions to warrant designation for hearing on the question whether the transferee is
fit to be a licensee or should instead have its licenses revoked.**® That has not occurred here. Moreover,
there is no evidence that the incidents of non-compliance described by Sprint, while extensive, rise under
our precedent to the level that would warrant designation for an evidentiary hearing.'° In sum, we do not

133 47 U.S.C. 88 308, 310(d); CenturyLink-Level 3 Order, 32 FCC Rcd at 9587, para. 12; Verizon-Straight Path
Order, 33 FCC Rcd at 191, para. 9; Alaska Wireless-GCI Order, 28 FCC Rcd at 10444, para. 28.

134 See, e.g., CenturyLink-Level 3 Order, 32 FCC Rcd at 9587, para. 12; Verizon-Straight Path Order, 33 FCC Rcd
at 191-92, para. 9; Alaska Wireless-GCI Order, 28 FCC Rcd at 10444-45, para. 28.

135 See, e.g., T-Mobile-MetroPCS Order, 28 FCC Rcd at 2329, para. 18; Sprint-Shentel-NTELOS Order, 31 FCC
Rcd at 3635, para. 8.

136 47 U.S.C. § 310(d); 47 CFR § 1.948. RWA submitted an informal request in WC Docket No. 10-90 and WT
Docket No. 10-208 requesting the Commission to investigate the 4G LTE coverage claimed by T-Mobile USA, Inc.,
as part of the one-time data collection for the Mobility Fund Phase Il reverse auction process. Rural Wireless
Association, Inc., Informal Request for Commission Action, WC Docket No. 10-90, WT Docket No. 10-208 (filed
Dec. 26, 2018). RWA also submitted the request as an ex parte submission in this docket. Letter from Caressa
Bennet, General Counsel, RWA, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 18-197 (filed Jan. 10,
2019). RWA'’s request will be addressed in WC Docket No. 10-90 and WT Docket No. 10-208. RWA'’s filing did
not specifically challenge the qualifications of T-Mobile.

137 News Release, FCC, FCC Learns That Sprint Received Tens of Millions in Lifeline Subsidies—But Provided No
Service (Sept. 24, 2019), https://www.fcc.gov/document/sprint-received-lifeline-subsidies-885000-inactive-
subscribers.

138 Supplement to Petition To Deny of Rural Wireless Association, Inc., Joined by Communications Workers of
America, Consumer Reports, New America’s Open Technology Institute, NTCA - The Rural Broadband
Association, Institute for Local Self-Reliance, The Greenlining Institute, Open Markets Institute, Public Knowledge,
WT Dkt. No. 18-197, at 1, 3, 6 (filed Oct. 3, 2019).

139 See, e.g., CenturyLink-Level 3 Order, 32 FCC Rcd at 9587, para. 13; Verizon-Straight Path Order, 33 FCC Rcd
at 192, para. 10 & n.27; Alaska Wireless-GCI Order, 28 FCC Rcd at 10445, para. 29. See generally Jefferson Radio
Co. v. FCC, 340 F.2d 781, 783 (D.C. Cir. 1964); Stereo Broadcasters, Inc. v. FCC, 652 F.2d 1026, 1030 (D.C. Cir.
1981) (Commission policy generally prohibits the assignment of a license while basic qualifications issues raised
against the licensee remain unresolved, and thus serves as a deterrent to licensee misconduct).

140 Compare Terry Keith Hammond, Order to Show Cause, Notice of Apparent Liability and Hearing Designation
Order, 21 FCC Rcd 10267 (2006) (hearing designated with respect to licensee’s felony conviction and issues
concerning possible rule violations, false certifications and failure to respond to Commission inquiries), with
Springfield Broadcasting Partners, Notice of Apparent Liability, 14 FCC Rcd 3683 (1999), Memorandum Opinion
and Order and Forfeiture Order, 14 FCC Rcd 19230 (1999) (forfeiture imposed for 304 violations of children's
(continued....)
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find there is currently a material question of fact regarding Sprint’s basic qualifications to be a
Commission licensee.

46. Nonetheless, we continue to investigate Sprint’s possible violations of the Commission’s
Lifeline rules and our grant of the Applications is without prejudice to any enforcement actions the
Commission or any other government agency may deem appropriate in light of any facts uncovered in
any investigations of possible violations of law. We have no reason to believe that New T-Mobile, which
will control Sprint, will be unwilling or unable to correct any errors or take any remedial steps that may
be necessary. Nevertheless, out of an abundance of caution, we condition our grant of the Applications
on New T-Mobile (however structured, whether through merger, consolidation, or otherwise ), and its
successors, assigns, and transferees, assuming liability for any forfeitures or restitution that may be
imposed by the Commission on Sprint Corporation and its subsidiaries, unless such liability has been
resolved by Sprint Corporation prior to the closing of this transaction.4

B. Compliance with Communications Act and Commission Rules and Policies

47. The proposed transaction must comply with the Act, other applicable statutes, and the
Commission’s rules before we can find that it is in the public interest.**? We find that the proposed
transaction will not violate any statutory provisions or Commission rules.

C. Standing of Certain Petitioners

48. The Applicants argue that the Free Conferencing Petition, the Aureon Petition, the Atif
Khan Petition, and the Stanley Besecker Petition should be dismissed for failure to demonstrate
standing.*® The Applicants note that these petitions did not purport to demonstrate standing and claim
that the petitions fail to allege an injury arising from the proposed transaction at all or involve allegations
that predated the proposed transaction and so lack a causal link to the transaction.** Free Conferencing
responds that it has standing based on the economic harm it claims to experience from T-Mobile policies
that have reduced usage of Free Conferencing’s services.**® Free Conferencing adds that similar policies
have been adopted by Sprint’s Boost Mobile subsidiary and that the proposed transaction would
exacerbate the harm.2#¢ Free Conferencing argues further that the goal of these policies has been to

(Continued from previous page)
advertising limits, renewal application granted); Morgan County Industries, Inc., Memorandum Opinion and Order
and Notice of Apparent Liability for Forfeiture, 21 FCC Rcd 13712 (MB 2006) (forfeiture proposed for station
operation at an unauthorized location; renewal application granted), High I-Q Radio, Inc., Memorandum Opinion
and Order, 19 FCC Rcd 7225 (2004) (license assignment approved in case involving unauthorized transfer of
control, commercial operation of a radio station authorized as a non-commercial station, and failure to timely file
certain contracts).

141 If the transaction never closes, then obviously neither New T-Mobile nor T-Mobile US, Inc. and/or T-Mobile
USA, Inc. would assume any liability imposed on Sprint.

142 See, e.g., CenturyLink-Level 3 Order, 32 FCC Rcd at 9587, para. 14; Verizon-Straight Path Order, 33 FCC Rcd
at 193, para. 13.

143 Joint Opposition at 1 & n.1.
144 Joint Opposition at 1 & n.1.

145 Free Conferencing Reply at 3; see also Free Conferencing Petition To Deny at 16-17. According to Free
Conferencing, when a T-Mobile customer with an unlimited calling plan dials the number for a Free Conferencing
conference call, the customer may hear a message stating that there will be a one cent per minute charge, and that
the customer can decline to pay the additional charges for the call by ending the call (referred to as the “One-Cent
Policy”). Free Conferencing Petition to Deny at 10-11; see also Supplemental Submission in Support of CarrierX,
LLC’s Petition to Deny, WT Docket No. 18-197 (filed May 29, 2019) (Free Conferencing Supplement) (offering
additional documentation in support of Free Conferencing’s arguments).

146 Free Conferencing Reply at 4; Letter from Lauren J. Coppola, Counsel to Free Conferencing, to Marlene H.
Dortch, Secretary, FCC, WT Docket No. 18-197, at 2 (filed Oct. 12, 2018).
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“destroy the free conference call model”*4” and that the proposed transaction would enable those policies
to be applied across the larger base of New T-Mobile consumers, including the current Sprint
customers.**® None of the other three petitioners filed a response to the Applicants’ arguments.

49. The Act and the Commission’s rules require that a petition to deny must contain specific
allegations of fact sufficient to show that the petitioner is a party in interest.'*® To establish party-in-
interest standing, a petitioner must allege facts sufficient to demonstrate that grant of the subject
application would cause it to suffer a direct injury.'>® In addition, a petitioner must demonstrate a causal
link between the claimed injury and the challenged action. To demonstrate a causal link, a petitioner
must establish that the injury can be traced to the challenged action and that the injury would be prevented
or redressed by the relief requested.’™! For these purposes, an injury must be concrete and particularized
and also actual or imminent, not conjectural or hypothetical .2

50. The Aureon Petition is based on an existing dispute with Sprint dating back to 2008
regarding payment for access service from Aureon, that is the subject of a pending federal court
proceeding.'®® The Atif Khan Petition is based on an existing dispute with T-Mobile, regarding cell
phones sold by T-Mobile in 2016, that is the subject of a pending state court proceeding.** These two
petitioners accordingly have failed to establish any causal link between their alleged injuries and the
proposed transaction. The alleged injuries, assuming the petitioners’ allegations are true, arise from
conduct by the Applicants that already has occurred and are not a result of the proposed transaction. The
Stanley Besecker Petition alleges no specific direct injury to the petitioner, but expresses concerns about
the possible impact on Shenandoah Telecommunications Company (Shentel) under its existing agreement
with Sprint relating to a merger of Sprint with another entity.**> Such concerns are conjectural or
hypothetical at present and thus provide no basis for standing in the instant proceeding. If New T-Mobile
were to seek Commission consent to acquire Shentel in a subsequent separate proposed transaction, the
petitioner would have an opportunity to file a petition to deny and demonstrate injury in that proceeding.

51. The Free Conferencing Petition is based on a T-Maobile policy that, as Free Conferencing
states, was implemented in October 2016.1%¢ Free Conferencing challenges the call routing practices and
policies of T-Mobile and Inteliquent, Inc. (Inteliquent), an intermediate carrier that provides voice
interconnection services to T-Mobile.'>” According to Free Conferencing, when a T-Mobile customer
with an unlimited calling plan dials the number for a Free Conferencing conference call, the customer
may hear a message stating that there will be a one cent per minute charge, and that the customer can
decline to pay the additional charges for the call by ending the call (referred to as the “One-Cent

147 Free Conferencing Reply at 13.
148 Free Conferencing Reply at 13-14; see also Free Conferencing Supplement at 13-14.
14947 U.S.C § 309(d)(1); 47 CFR § 1.939(d).

150 Applications of T-Mobile License, LLC, AT&T Mobility Spectrum LLC, and New Cingular Wireless PCS, LLC
for Consent To Assigh AWS-1 Licenses, Memorandum Opinion and Order, 29 FCC Rcd 6350, 6355, para. 6 (2014)
(T-Mobile-AT&T Order).

151 T-Mobile-AT&T Order, 29 FCC Rcd at 6355, para. 6.

152 T-Mobile-AT&T Order, 29 FCC Rcd at 6355, para. 6.

153 Aureon Petition at 2-4.

154 Atif Kahn Petition at 1.

155 Stanley Besecker Petition at 1-2.

156 Free Conferencing Petition at 2; Free Conferencing Reply at 9.

157 Free Conferencing Petition at 1, 6-7, 10; Free Conferencing Supplement at 4, 11.
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Policy™).**® Free Conferencing asserts that the One-Cent Policy is against the public interest and fears
that, if the merger is approved, this policy will be extended to Sprint’s customers.? Free Conferencing
asks the Commission to deny the request to transfer licenses and authorizations in this transaction, or, in
the alternative, condition the transaction on T-Mobile’s cessation of its treatment of calls made to Free
Conferencing’s conference call phone numbers.'®® Free Conferencing currently is engaged in federal
court litigation with Inteliquent.?®! Free Conferencing characterizes T-Mobile’s policy as call-blocking
and discriminatory, in violation of the Communications Act and Commission intercarrier compensation
policies.162

52. Free Conferencing’s claim involves allegations about T-Mobile’s past and current pricing
and intercarrier compensation policies, which are not otherwise at issue in this proceeding, and which
involve complex issues potentially affecting a wide range of wireless and wireline providers that the
Commission has not yet ruled on.6® Although the challenged practice has been in existence since 2016,
and although our rules provide for the filing of, inter alia, a petition for declaratory ruling, an informal
request for Commission action, a petition for rulemaking, or a section 208 complaint,6* Free
Conferencing has not taken advantage of these other, more appropriate, mechanisms to resolve its issue.
The Commission does not favor attempts to use proceedings such as this one to raise issues better dealt
with in alternative proceedings affording procedures more well-suited to addressing the parties’ claims.%
Accordingly, we dismiss Free Conferencing’s petition, and leave them to their other remedies.%¢ We also
find that Aureon, Atif Khan, and Stanley Besecker lack standing to file petitions to deny, and dismiss
their pleadings.

V. POTENTIAL PUBLIC INTEREST HARMS: UNILATERAL AND COORDINATED
EFFECTS

53. We begin our competitive analysis by determining, in section V.A, the appropriate
market definitions for the proposed transaction. This includes a determination of the product market, the
geographic markets, and the input market for spectrum suitable and available for the provision of mobile

158 Free Conferencing Petition at 13; see also Free Conferencing Supplement at 11.
159 Free Conferencing Petition at 1; see also Free Conferencing Supplement at 13-14.

160 Free Conferencing Petition at 28; see also Free Conferencing Supplement (offering additional documentation in
support of its arguments).

161 Free Conferencing Supplement at 4.
162 Free Conferencing Petition at 18-19; Free Conferencing Reply at 2.

163 See, e.g., Connect America Fund et al., Report and Order and Further Notice of Proposed Rulemaking, 26 FCC
Rcd 17663, 17874-90, paras. 656-701 (2011).

16447 CFR 88 1.2; 1.41; 1.401; 1.711,

185 Joint Opposition at 122-23 (citing Applications of Craig 0. McCaw and Am. Tel. & Tel. Co. for Consent to the
Transfer of Control of McCaw Cellular Commc'ns and its Subsidiaries, Memorandum Opinion and Order, 9 FCC
Red 5836, 5904, para. 123 (1994) (The Commission's policy is to “not consider arguments in [transaction]
proceedings[s] that are better addressed in other Commission proceedings.”)).

166 Cf. Applications of Softbank Corp, Starburst 11, Inc., Sprint Nextel Corporation, and Clearwire Corporation,
Memorandum Opinion and Order, 28 FCC Rcd 9642, 9676, para. 85 (2013) (Softbank-Sprint Order) (“intercarrier
compensation disputes are not merger specific, are based on arguments about prior conduct by [the subject carrier],
and are more appropriately resolved through the contractual provisions between the parties or through the
Commission’s complaint process under section 208 of the Act.”); see generally FCC v. Schreiber, 381 U.S. 279
(1965).
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telephony/broadband services.*¢” In addition, we include a discussion of the current market participants in
the mobile wireless industry.*6

54, We then turn, in section V.B, to our consideration of the likely competitive effects of the
proposed transaction. First, we apply our initial two-part screen, and report the post-transaction HHIs, as
well as the increase in spectrum aggregation. In our consideration of increased spectrum aggregation, we
assess spectrum aggregation above the total spectrum screen, as well as “enhanced factor review.” We
then evaluate the potential for harmful unilateral and coordinated effects arising from the loss of Sprint as
a competitive constraint. Finally, we consider whether there are any countervailing factors arising from
dynamic competition, repositioning, or new entry into the mobile wireless market that would help address
any potential competitive harms.

A. Market Definitions and Market Participants
1. Product Market
55. Product market definition is designed to aid the assessment of a transaction’s likely

competitive effects;® it focuses on consumers’ ability and willingness to switch from one product to a
different product in response to an increase in price or reduction in quality.'™® Such consumer responses
play a major role in constraining pricing by competitors. To determine whether a group of products
constitutes a relevant product market, antitrust authorities often apply the hypothetical monopolist test.
This test “requires that a hypothetical profit-maximizing firm, not subject to price regulation, that was the
only present and future seller of those products (“hypothetical monopolist’) likely would impose at least a
small but significant and non-transitory increase in price (‘SSNIP’) on at least one product in the market,
including at least one product sold by one of the merging firms.”*"* Further “if a hypothetical monopolist
could profitably target a subset of customers for price increases, . . . [we] may identify relevant markets
defined around those targeted customers.”%2 In recent transaction orders involving mobile wireless
providers, the Commission has defined the relevant product market as a combined “mobile
telephony/broadband services” product market that comprises mobile voice and data services, including
mobile voice and data services provided over advanced broadband wireless networks (mobile broadband
services).'”®

56. Record. The Applicants argue that while the Commission has traditionally viewed the
relevant product market for wireless services as “a combined ‘mobile telephony/broadband services’
product market,”*™ consumer preferences have shifted, and the mobile services landscape has changed

167 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3636, para. 10; AT&T-Leap Order, 29 FCC Rcd at
2746, para. 22; T-Mobile-MetroPCS Order, 28 FCC Rcd at 2331, para. 24.

168 Id

169 Market definition is not an end in and of itself but rather a tool to facilitate the analysis of competitive effects. If
the competitive effects of a proposed transaction can be understood without rigorously defining markets, it may be
unnecessary to do so. See, e.g., Horizontal Merger Guidelines, U.S. Department of Justice and the Federal Trade
Commission at § 4 (Aug. 19, 2010) (2010 DOJ/FTC Horizontal Merger Guidelines).

170 2010 DOJ/FTC Horizontal Merger Guidelines at § 4.
171 2010 DOJ/FTC Horizontal Merger Guidelines at § 4.

172 2010 DOJ/FTC Horizontal Merger Guidelines at § 4.1.4. Markets to serve targeted customers are also known as
“price discrimination markets.” Id.

173 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3636, para. 11; AT&T-Leap Order, 29 FCC Rcd at
2746, para 23; see also Policies Regarding Mobile Spectrum Holdings; Expanding the Economic and Innovation
Opportunities of Spectrum Through Incentive Auctions, Report and Order, 29 FCC Rcd 6133, 6224, para. 234 &
n.623 (WTB 2014) (Mobile Spectrum Holdings Report and Order).

174 public Interest Statement at 11; see also NTCA Petition to Deny at 1, 4-5; CWA Comments at 7-8; Free State
Comments at 20; Free State Foundation Reply Comments at 5 (Sept. 17, 2018) (Free State Reply); Will Rinehart
(continued....)
24



Federal Communications Commission FCC 19-103

significantly to converge with wireline services within the broadband market.'”> While some commenters
contend that fixed services are not a sufficiently close substitute for mobile wireless services and thus
should not be included in the relevant product markets,*’® others contend that as differences in service
coverage and performance have diminished, the substitutability of fixed and mobile services has
increased, as illustrated by various marketplace developments.*’

57. Other commenters support defining separate product markets or otherwise conducting
separate analyses for narrower categories of services in addition to evaluating a combined mobile
telephony/broadband services market. For example, some commenters argue for defining separate
markets for prepaid retail services and for wholesale services.’® CWA, for example, contends that there
are substantial differences in service offerings and demand between postpaid and prepaid services and
that no precedent precludes the Commission from defining them as separate markets based on that
analysis.'” DISH argues that the Applicants’ own estimates of the number of prepaid customers that
migrated to postpaid plans is “miniscule” and fails to demonstrate meaningful levels of substitution
between prepaid and postpaid services.® DISH also observes that the Applicants report revenues and
churn separately for prepaid and postpaid services in their annual reports and otherwise treat them as
separate markets.'®! Free Press also argues that prepaid services meet the criteria for a “price
discrimination market” under the 2010 DOJ/FTC Horizontal Merger Guidelines and warrant separate

(Continued from previous page)
Comments at 9 (Sept. 17, 2018) (Will Rinehart Comments); Letter from Allen P. Grunes, Counsel to CWA, to
Marlene H. Dortch, Secretary, FCC, WT Docket No. 18-197, Attach. at 5 (filed Nov. 30, 2018) (CWA Nov. 30,
2018 Ex Parte Letter) (arguing that the Commission should continue to rely on the product market definition used in
previous orders).

175 public Interest Statement at 12-13 (further asserting that changes to the way mobile broadband is used are made
at an accelerated pace, and the Commission has recognized that the mobile wireless marketplace is on the brink of a
major technological transformation with the introduction of 5G that is likely to be both competitively disruptive
and transformative). Arguing for a more expansive approach to market definition and competitive analysis, ACLP
suggests that the Commission should use this opportunity to update its approach to evaluating transactions in an
evolving digital ecosystem that implicates more than just traditional wireless services. Advanced Communications
Law & Policy Institute Comments at 18-20 (Sept. 17, 2018) (ACLP Comments).

176 Free Press Petition at 12; NTCA Petition at 5; CWA Comments at 9-10; OTI Reply at 13; Public Knowledge
Reply at 9.

Y7 ITIF Opposition at 6-7; Will Rinehart Comments at 3-7.

178 DISH Aug. 27, 2018 Petition at 6 (arguing that including MVNOs in the product market creates an overly broad
product market definition); DISH Aug. 27, 2018 Petition at 44, 53-54 (distinguishing postpaid from prepaid services
and asserting that wholesale services constitute a separate product market); Free Press Petition at 3, 10-11 (the
nationwide cellular service market and the nationwide wholesale cellular service market); Public Knowledge
Petition to Deny at 25-26 (prepaid and wholesale markets); CWA Comments at 9 (prepaid market); Letter from
Gregg T. Nunziata, Counsel to Peter Adderton, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 18-197, at 1
(filed Aug. 29, 2018) (Adderton Aug. 29, 2018 Ex Parte Letter) (prepaid market); Altice Information Request
Response, Exh. 1, Declaration of Michael Cragg and Eliana Garcés at 5-6, 9, 15-17 (Jan. 28, 2019) (Altice
Information Request Response, Cragg/Garcés Declaration) (prepaid and wholesale markets, and further
distinguishing between markets for wholesale services to full infrastructure MVNOSs and wholesale services for
other MVVNOs).

179 CWA Reply at 14-16; CWA Nov. 30, 2018 Ex Parte Letter, Attach. at 6; see also Free Press Reply at 71 (citing
an approximate 20% difference in ARPU between postpaid and prepaid customers for both Sprint and T-Mobile).

180 DISH Reply at 19.
181 DISH Reply at 21-22.
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analysis on that basis.'®? At a minimum, Free Press asks the Commission to evaluate particular “customer
segment[s],” such as “the “value-focused” wireless customer segment.” 83

58. The Applicants and other commenters respond that marketplace evidence demonstrates
that there are no separate prepaid and postpaid markets, with the increasing substitutability among those
offerings driven in significant part by T-Mobile’s and Sprint’s marketplace approaches to prepaid and
postpaid services.® The Applicants also urge the Commission to reject calls to define a separate
wholesale product market on the grounds that doing so would be inconsistent with Commission
precedent.®

59. Vogal argues that because of its propagation characteristics and the bandwidth in the 2.5
GHz band, “the sale and leasing of 2.5 spectrum should be treated as a relevant product market divided
among local geographic markets.”8 The Applicants respond that 2.5 GHz spectrum is not a “market” for
market definition purposes.'®” The Applicants add that 2.5 GHz spectrum is included with a variety of
other bands in an input market for spectrum for the provision of mobile broadband services.®

60. Discussion. After carefully reviewing the record and consistent with the Commission’s
previous approach in recent transactions, for purposes of our initial screen, we continue to use the product
market definition of a combined “mobile telephony/broadband services” market that is comprised of
mobile voice and data services, including mobile voice and data services provided over advanced
broadband wireless networks (mobile broadband services).*® The mobile/telephony broadband services
market encompasses differentiated services (e.g., voice-centric or data-centric), devices (e.g., feature
phone, smartphone, tablet, etc.), and contract features (e.g., prepaid vs. postpaid),*® which are distinctions
that wireless providers often recognize in their internal analyses of the marketplace. We consider product
differentiation in the offering of prepaid or value-conscious wireless services, as appropriate in our
analysis of the likely competitive effects and the efficacy of remedies.

61. But while we continue to focus on a relevant market defined as the provision of “mobile
telephony/broadband services”*** for purposes of our initial screen, we note that a defining characteristic
of that market has been, and will continue to be, ongoing innovation and reinvention. As new generations
of wireless technologies have been adopted, the dynamics of competition have continually evolved to

182 Free Press Reply at 69-71.
183 Free Press Petition at 9-10.

184 Joint Opposition at 73-76; ICLE Opposition at 31-32; ACLP Comments at 33; Citizens Against Government
Waste Reply Comments at 4 (Sept. 17, 2018) (CAGW Reply); Will Rinehart Comments at 7-9; see also ICLE
Opposition at 30 (“At the very least, postpaid plans put a ceiling on prepaid prices for many prepaid users. To be
sure, there are some prepaid consumers who don’t have the credit history required to participate in the postpaid
market at all. But these are inframarginal consumers, and they will benefit from the extent of competition at the
margins unless operators can effectively price discriminate in ways they have not in the past (and which no
commenter has demonstrated is possible or likely).”).

185 Joint Opposition at 99 & n.373.

186 \/oqal Petition at 5; see also Id. at 2-11.
187 Joint Opposition at 26 & n.86.

188 Joint Opposition at 26 & n.86.

189 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3636, para. 11; AT&T- Leap Order, 29 FCC Rcd 2735,
2747-48, para. 26; see also Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6224, para. 234 & n.623.

190 See, e.g., AT&T- Leap Order, 29 FCC Rcd 2735, 2747-48, para. 26; see also T-Mobile-MetroPCS Order, 28 FCC
Rcd at 2336, para. 41.

191 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3636, para. 11; AT&T-Leap Order, 29 FCC Rcd at
2746, para. 23; T-Mobile-MetroPCS Order, 28 FCC Rcd at 2332, para. 28.
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adapt to emerging consumer preferences and use cases. We expect this process to continue to drive
consumer welfare in the mobile telephony/broadband services market. In recognition of the importance
of industry dynamics in the mobile wireless marketplace, this mobile telephony/broadband services
product market definition includes not only the traditional wireless services, but also encompasses the
recent significant and rapidly evolving advances in mobile broadband services technologies. As
discussed further below, this underscores the importance, in a competition analysis of mobile
telephony/broadband services, of incorporating dynamic effects and emphasizing innovation and network
deployment. %2

62. We disagree with commenters that a combined mobile telephony/broadband services
product market is overly broad. In particular, and consistent with our analysis in previous transactions,
we decline to adopt a separate product market definition for prepaid services.*® Instead, we find it
appropriate to consider issues raised in the record regarding the competitive effects of the proposed
transaction on prepaid service offerings within the context of our analysis of competitive effects on the
broader differentiated mobile telephony/broadband services product market. Notably, whereas there is
substantial disagreement in the record concerning the most appropriate estimate of consumer
substitution,* as a general matter, record evidence indicates that mobile wireless consumers do switch
between postpaid and prepaid services within and across mobile wireless service providers, an indication
that consumers view these differentiated services as substitutes in the same product market.%

63. Similarly, we decline to define a separate product market for wholesale service offerings.
As we discuss in section VII.LA, MVVNOs that purchase wholesale wireless services increase the range of
differentiated services offered to consumers within the broader mobile telephony/broadband services
product market.'*¢ Consistent with the Commission’s approach in previous transactions, we find it
appropriate to consider issues raised in the record regarding the competitive effects of the proposed
transaction on wholesale service offerings within the context of our analysis of competitive effects on the
broader differentiated mobile telephony/broadband services product market. %’

192 See infra section V.B.4: Quality Benefits and Dynamic Competition.

193 See, e.g., AT&T-Leap Order, 29 FCC Rcd at 2747, para. 26; AT&T-Centennial Order, 24 FCC Rcd at 13932,
para. 37; see also Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6225, para. 237. See also infra
section V.B.3: Unilateral Effects.

194 See infra section V.B.3.a: Consumer Substitution.

195 See generally Joint Opposition, Appx. |, Declaration of Glenn Woroch (Sept. 17, 2018) (Joint Opposition,
Woroch Declaration); Joint Opposition at 73-77. See also TMUS-FCC-02452963 Email from Mark Roettgering to
Matt Staneoff, May 25, 2018, stating [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.], and TMUS-FCC-02452965, “Metro
growth strategy discussion,” May 18, stating [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. See also DT Investor Relations Top
Issues dated 01/2018, DT-FCC-00022560 at DT-FCC-00022921 stating that [BEGIN HIGHLY CONF.
INFO.]
[END HIGHLY CONF. INFO.].

1% MVNOs acquire capacity, an input, from the facilities-based service providers to be able to sell mobile wireless
services to consumers and to compete downstream against facilities-based service providers’ service offerings.

197 See, e.g., AT&T-Leap Order, 29 FCC Rcd at 2747, para. 26; Applications of AT&T Inc., E.N.M.R. Telephone
Cooperative, Plateau Telecommunications, Inc., New Mexico RSA 4 East Limited Partnership, and Texas RSA 3
Limited Partnership For Consent To Assign Licenses and Authorizations, Memorandum Opinion and Order, 30 FCC
(continued....)
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64. Further, we are not persuaded that fixed services should be included within the relevant
product market. We find that in response to a small but significant and non-transitory price increase in
mobile wireless services, at this point in time, too few mobile consumers would be likely to switch from
mobile wireless services to fixed services to make that price increase unprofitable.'®® Finally, we decline
to define a separate product market for the sale or lease of 2.5 GHz spectrum, but include 2.5 GHz
spectrum in the input market for spectrum, and address 2.5 GHz spectrum concentration concerns in our
analysis of the competitive harms raised by the proposed transaction.

65. Consistent with previous Commission determinations,*® we find that mobile
telephony/broadband services provided to enterprise and government customers is a relevant product
market for antitrust analysis.2®® Large enterprise and government customers purchase mobile wireless
services in a different way from retail customers. For example, enterprise and government customers
typically select a supplier and negotiate rates through a bidding process, often beginning with formal
Requests for Proposals (RFPs).2°t Other enterprise customers may simply obtain a firm-wide service plan
through negotiation with a service provider.2°2 Such customers typically seek to purchase nationwide (or
national plus international) service from a single provider to serve employees located in diverse Cellular
Market Areas (CMAs), many of whom travel throughout the United States or worldwide.?® In addition,
the prices and contract terms tend to be quite different for enterprise and government customers than for
individual consumers.?* Because of these market features, large enterprise and government customers
would generally not substitute to retail wireless services in response to a small but significant price
increase.

2. Geographic Market

66. The Commission has found that the geographic market for wireless transactions is
local.?2%® The Commission also has found, however, that a proposed transaction’s competitive effects

(Continued from previous page)
Rcd 5107, 5115-16, para. 37 (2015) (AT&T-Plateau Wireless Order).

198 See, e.g., Free Press Petition at 11-12 (contending that under the 2010 DOJ/FTC Horizontal Merger Guidelines
wireless consumers would not substitute fixed telecommunications networks in response to small but significant
non-transitory increases in price); CWA Comments at 8 (asserting that because neither fixed wireless services nor
wireline services are mobile, they are not regarded by consumers of mobile wireless services as reasonable
substitutes).

199 See, e.g., Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6224, para. 234 & n.623; see also
Applications of Cellco Partnership d/b/a Verizon Wireless and Atlantis Holdings LLC For Consent to Transfer
Control of Licenses, Authorizations, and Spectrum Manager and De Facto Transfer Leasing Arrangements,
Memorandum Opinion and Order and Declaratory Ruling, 23 FCC Rcd 17444, 17470 & n.198 (2008); Applications
of Nextel Communications, Inc. and Sprint Corporation For Consent to Transfer Control of Licenses and
Authorizations, Memorandum Opinion and Order, 20 FCC Rcd 13967, 13983, 13986, paras. 38, 43 (2005) (Sprint-
Nextel Order) (using a hypothetical monopolist test and finding a separate market for residential and enterprise
services).

200 Seg, e.g., Applications of AT&T Inc. and Deutsche Telekom AG For Consent To Transfer Control of Licenses and
Authorizations, Staff Analysis and Findings, 26 FCC Rcd 16184, 16232-33, para. 86 (WTB 2011) (AT&T-T-Mobile
Staff Report) (a separate competitive analysis was undertaken on the effect of the proposed transaction in the
enterprise/government market).

201 AT&T-T-Mobile Staff Report, 26 FCC Rcd at 16233, para. 87.
202 AT&T-T-Mobile Staff Report, 26 FCC Rcd at 16233, para. 87.
208 AT&T-T-Mobile Staff Report, 26 FCC Rcd at 16233, para. 87.
204 AT&T-T-Mobile Staff Report, 26 FCC Rcd at 16233, para. 87.

205 e, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3636-37, para. 12; AT&T-Leap Order, 29 FCC Rcd at
2748, para. 27; T-Mobile-MetroPCS Order, 28 FCC Rcd at 2332, para. 29.
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should be evaluated at the national level where a proposed transaction exhibits certain national
characteristics that provide cause for concern.?® For this proposed transaction, we continue to use CMAs
as the local geographic markets, and in addition, we analyze the nationwide effects of the proposed
transaction on competition in the provision of mobile telephony/broadband services.

67. Record. The Applicants maintain that under Commission precedent, the agency should
use primarily CMAs as the local geographic markets for analyzing potential competitive effects, but they
also urge the Commission to consider the effect of the transaction at the national level.2” Some
commenters assert that the proposed transaction would “have particularly acute effects on competition in
certain local geographic markets,”2% while also arguing for evaluating the proposed transaction on a
nationwide basis.?® In particular, Free Press contends that Sprint and T-Mobile have significantly larger
market shares in some geographic markets than others, and the Commission should evaluate any areas
with particularly large increases in concentration in addition to conducting a nationwide analysis.?'

68. Discussion. The Commission has found repeatedly that because most consumers use
their mobile wireless services at or close to where they live, work, and shop, they generally purchase
mobile wireless services from service providers that offer and market such services locally.?** Wireless
service sold in distant locations is generally not a good substitute for service sold near a consumer’s home
or work.?2 In addition, service providers compete at the local level on factors such as coverage and
service quality.?®* With respect to mobile telephony/broadband services, nothing in our record causes us
to doubt that in the event of a price increase (or service quality decrease) that is limited to one CMA, that
has the effect of raising the quality-adjusted price in that locality,?4 too few buyers would switch to
purchasing mobile wireless services for service providers operating in another area to make that quality-
adjusted price increase unprofitable. Defining local geographic markets for mobile wireless services does
not preclude us, however, from recognizing that two key competitive variables—service plan offerings and
prices-typically do not vary for most service providers across most geographic markets where they sell
services.?®> In addition, certain key elements in the provision of mobile wireless services, such as the
development of mobile broadband equipment and devices, are done largely on a national level.?

206 e, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3636-37, para. 12; AT&T-Leap Order, 29 FCC Rcd at
2748, para. 27; T-Mobile-MetroPCS Order, 28 FCC Rcd at 2332, para. 29.

207 pyblic Interest Statement at 12.

208 Free Press Petition at 11; see also CWA Comments at 15 (stating that “[b]oth the Commission and the
Department of Justice have in the past defined the relevant geographic markets as local”).

209 American Antitrust Institute Petition to Deny at 7 (AAI Petition); DISH Aug. 27, 2018 Petition at 45; Free Press
Petition at 3, 10-11; see also CWA Comments at 15.

210 Free Press Petition at 16.

211 See, e.9., AT&T-Leap Order, 29 FCC Rcd at 2748-49, para. 29; T-Mobile-MetroPCS Order, 28 FCC Rcd at
2332-33, para. 31; see also Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6225-26, para. 238.

212 See, e.9., AT&T-Leap Order, 29 FCC Rcd at 2748-49, para. 29; T-Mobile-MetroPCS Order, 28 FCC Rcd at
2332-33, para. 31; see also Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6225-26, para. 238.

213 See, e.9., AT&T-Leap Order, 29 FCC Rcd at 2748-49, para. 29; T-Mobile-MetroPCS Order, 28 FCC Rcd at
2332-33, para. 31; see also Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6225-26, para. 238.

214 service quality might fall, for example, if the service providers do not expand service in response to increases in
demand, leading to more problems associated with network congestion (such as slow data transmission speeds or
more frequent dropped calls).

215 See, e.9., AT&T-Leap Order, 29 FCC Rcd at 2749, para. 30; T-Mobile-MetroPCS Order, 28 FCC Rcd at 2333,
para. 32; see also Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6226, para. 239.

216 See, e.9., AT&T-Leap Order, 29 F-CC Rcd at 2749, para. 30; T-Mobile-MetroPCS Order, 28 FCC Rcd at 2333,
(continued....)
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69. T-Mobile and Sprint, the third and fourth largest service providers in the United States,
are seeking Commission approval to the assignment or lease of a maximum of 230.5 megahertz of
spectrum covering 3235 counties in 733 of 734 CMAs (only the Gulf of Mexico is not included) covering
the entire population of the United States. In addition, the Applicants will be combining two nationwide
networks. Because of these important national characteristics, we find it appropriate to evaluate the likely
competitive effects of the proposed transaction at the national level. In addition, given the breadth of the
proposed transaction, and that the same four service providers compete in nearly every major city
nationwide, we do not find it necessary to assess the likely competitive effects of the proposed transaction
on the provision of mobile wireless services in each local market to determine the likely consequences for
competition.?” We note, however, that we will continue to consider competition in local markets as
appropriate in our competitive review.!® We further find it appropriate to evaluate the likely competitive
effects on enterprise/government customers at the nationwide level.

3. Input Market for Spectrum

70. The Commission has previously determined that the following bands, or portions thereof,
should be included in the input market for spectrum: cellular, broadband PCS, SMR, 700 MHz band
spectrum, Advanced Wireless Services (AWS) in the 1710-1755 and 2110-2155 MHz band (AWS-1, on a
market-by-market basis), Broadband Radio Service spectrum (BRS, on a market-by-market basis),
Wireless Communications Service (WCS) spectrum, the 600 MHz band, AWS in the 2000-2020 MHz
and 2180-2200 MHz spectrum bands (AWS-4), H Block, additional BRS spectrum, the majority of the
Educational Broadband Service (EBS) spectrum, and the AWS-3 band (on a market-by-market basis as it
becomes “available™).?'® In addition, the Commission, in 2016, adopted a millimeter wave (mmWw)
spectrum threshold, separate from the current spectrum screen, that included the 28 GHz, 37 GHz, and 39
GHz bands,?? and since then, it has added the 24 GHz and 47 GHz bands.?*

(Continued from previous page)
para. 32; see also Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6226, para. 239.

217 We note that the Commission previously found in its evaluation of the AT&T/Centennial transaction that because
of Puerto Rico’s unique characteristics in terms of limited geographic scope and isolated nature, the relevant
geographic market was not any individual CMA, but rather Puerto Rico itself. AT&T-Centennial Order, 24 FCC
Rcd at 13934, para. 42; see also Application of AT&T Mobility Puerto Rico Inc. and Worldcall Inc. For Consent To
Assign Licenses, Memorandum Opinion and Order, 30 FCC Rcd 9763, 9768-69, para. 12 (WTB 2015) (AT&T-
Worldcall Order); Alaska Wireless-GCI Order, 28 FCC Rcd at 10448, para. 37 (2013) (in which the Commission
determined that the state of Alaska is a relevant geographic market). We follow that same approach here, as
appropriate, in our analysis of likely competitive effects.

218 Cf, 2010 DOJ/FTC Horizontal Merger Guidelines at § 4.1.1 (“The hypothetical monopolist test ensures that
markets are not defined too narrowly, but it does not lead to a single relevant market. The Agencies may evaluate a
merger in any relevant market satisfying the test, guided by the overarching principle that the purpose of defining
the market and measuring market shares is to illuminate the evaluation of competitive effects.”). In section V.B.2.b:
Spectrum Concentration, we consider the likely competitive effects of the proposed transaction in Puerto Rico, and
we also consider competition in each of the local markets that trigger enhanced factor review.

219 See, e.g., Communications Marketplace Report et al., Report, 33 FCC Rcd 12558, 12585-86, para. 32 and Fig. A-
23 (2018) (Communications Marketplace Report); Implementation of Section 6002(b) of the Omnibus Budget
Reconciliation Act of 1993; Annual Report and Analysis of Competitive Market Conditions with Respect to Mobile
Wireless, Including Commercial Mobile Services, Twentieth Report, 32 FCC Rcd 8968, 8994-95, para. 39, Table
11.E.1 (2017) (20" Competition Report); Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3637-38, para. 15; see also
Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6169, 6177-79, 6184-87, paras. 70, 100-102, 118-25.

220 Use of Spectrum Bands Above 24 GHz For Mobile Radio Services et al., Report and Order and Further Notice of
Proposed Rulemaking, 31 FCC Rcd 8014, 8083-84, paras. 188-190 (2016) (Spectrum Frontiers R&O).

221 Use of Spectrum Bands Above 24 GHz For Mobile Radio Services et al., Second Report and Order, Second
Further Notice of Proposed Rulemaking, Order on Reconsideration, and Memorandum Opinion and Order, 32 FCC
Rcd 10988, 11011, para. 74 & n.189 (2017) (Spectrum Frontiers 2" R&O).
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71. Record. The Applicants assert that the input market for spectrum should include all of
the bands identified above, such that the total amount of spectrum that is suitable and available for the
provision of mobile wireless services is 715.5 megahertz.??22 Various commenters agree that these bands
should all be included such that the total amount of spectrum available is 715.5 megahertz.?% In
addition, with respect to the 4950 megahertz of mmW spectrum currently available, the Applicants state
that the mmW spectrum threshold is 1850 megahertz,?** and no commenter proposes a different mmw
spectrum threshold.??

72. Discussion. Spectrum bands that are suitable and available in the near term for the
provision of mobile telephony/broadband services are included in the spectrum screen.??® Whether
spectrum is “suitable,” for purposes of the spectrum screen, “is determined by whether the spectrum is
capable of supporting mobile service given its physical properties and the state of equipment technology,
whether the spectrum is licensed with a mobile allocation and corresponding service rules, and whether
the spectrum is committed to another use that effectively precludes its use for mobile
telephony/broadband services.”??” The total amount of spectrum in the Commission’s spectrum screen
that is currently considered suitable and available for the provision of mobile telephony/broadband
services is 715.5 megahertz. For any proposed secondary market transaction, the current spectrum screen
trigger is 240 megahertz, or approximately one-third of the total amount of currently suitable and
available spectrum.??® Finally, there are currently also 4950 megahertz of mmW spectrum available for
flexible terrestrial wireless use, where proposed secondary market transactions are subject to the separate
mmW spectrum threshold of 1850 megahertz.

222 pyblic Interest Statement at 133-34; see also Joint Opposition at 26 & n.86.

223 DISH Aug. 27, 2018 Petition at 69; DISH Aug. 27, 2018 Petition, Exh. B, Declaration of Joseph Harrington,
Coleman Bazelon, Jeremy Verlinda, and William Zarakas at 94-97 (Aug. 27, 2018) (DISH Aug. 27, 2018 Petition,
Brattle Declaration); Broadcast Data Corp. Petition at 6; Public Knowledge Petition at 6-7; RWA Petition at 17-18,
NTCA Petition at 12; Union Telephone Petition at 30; CWA Aug. 27, 2018 Comments at 21-22.

224 Joint Opposition at 27 & n.89 (citing Spectrum Frontiers 2" R&O, 32 FCC Rcd at 11011, para. 74).

225 Frontier and Windstream assert the Applicants would exceed the mmW spectrum threshold, but do not address
the magnitude of that threshold in the first instance. Frontier/Windstream Comments at 2. To the contrary, they cite
the Applicants’ own general description of the mmW spectrum threshold from the Public Interest Statement.
Frontier/Windstream Comments at 3 & n.3.

226 See, e.9., AT&T-Leap Order, 29 FCC Rcd at 2749-51, paras. 32, 34; SoftBank-Sprint Order, 28 FCC Rcd at
9657, para. 39; Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6169, 6171-87, paras. 70, 76-125.

227 See, e.9., AT&T-Centennial Order, 24 FCC Rcd at 13935, para. 43; Mobile Spectrum Holdings Report and
Order, 29 FCC Rcd at 6169, para. 71. Whether spectrum is “available” is based on whether it is “fairly certain” that
it meets the criteria for suitability in the near term, an assessment that can be made at the time the spectrum is
licensed or at later times after changes in technology or regulation that affect the consideration. See, e.g., AT&T-
Centennial Order, 24 FCC Rcd at 13935, para. 43; Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at
6169, para. 71.

228 Communications Marketplace Report, 33 FCC Rcd at 12585-86, para. 32, Fig. A-23. We note that in the recently
approved 2.5 GHz Report and Order, in discussing the inclusion of EBS spectrum in the screen, we removed the
educational use discount of 5%, as well the EBS white space discount of 16.5%, and we newly included the EBS J
band channels. This would increase the amount of EBS spectrum included in the screen from 89 megahertz to 116.5
megahertz. In turn, the revised amount of spectrum available would be 743 megahertz, with an associated trigger of
250 megahertz (approximately one-third of the total amount of suitable and available spectrum). 2.5 GHz Report
and Order, 34 FCC Rcd at 37-38, paras. 99-100. For purposes of our analysis of spectrum aggregation in the instant
transaction, we apply the current screen of 240 megahertz, as the new screen is not yet effective.
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4. Market Participants

73. Consistent with the Commission’s approach in previous transactions, we focus our initial
analysis of market concentration only on facilities-based entities providing mobile telephony/broadband
services using 600 MHz, 700 MHz, cellular, SMR, PCS, AWS-1, AWS-3 (on a market-by-market basis
as it becomes available), AWS-4, H Block, BRS, EBS, and WCS spectrum bands.??® In addition, we note
that facilities-based service providers may also provide mobile telephony/broadband services using mmw
spectrum, which we will also take into account in our evaluation of the competitive effects. Further, we
recognize that MVNOs may provide additional competitive constraints, which we also account for in our
evaluation of the likely competitive effects.?®

74. Record. The Applicants identify a number of additional entities besides facilities-based
mobile wireless providers as having increasing competitive relevance to the mobile wireless market.?3
The Applicants argue that Comcast, Charter, and DISH should be treated as nationwide market
participants because these companies: (1) operate and advertise nationally, serving customers across the
United States; (2) have millions of customers for their traditional cable and satellite services, positioning
them well to cross-sell wireless services; (3) have access to spectrum, equipment, network facilities, and
programming; and (4) engage in the full range of non-price rivalry activities, such as creating capacity
through “network investments, network upgrades, or network coverage.”?® In addition to their cable
networks and resources, the Applicants point out that Comcast and Charter have millions of Wi-Fi
hotspots and a favorable MVVNO agreement with Verizon Wireless, and that Comcast has licensed 600
MHz spectrum, as well.?®® The Applicants also point to DISH as being on the cusp of entering the market
with nationwide Internet of Things (IoT) and 5G networks using its spectrum assets, coupled with that
company’s considerable financial resources, large customer base, and potential access to valuable
content.2%

75. The Applicants further argue that MVNOs should be treated as market participants. They
observe, for example, that TracFone is the largest MVVNO in the United States, and the fifth largest
wireless service provider by subscribership.?® The Applicants assert that MVVNOs such as TracFone have
advantages that make them effective competitors, such as the ability to avoid some of the costs facilities-
based providers incur and the flexibility they have in setting retail prices and determining the customer
experience.?®® Certain commenters that agree with the Applicants, point to cable operators such as
Comcast and Charter, along with DISH and MVNOs as market participants, as well as potential
competition from Google, Apple, and traditional television broadcasters.?¥’

229 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3638, para. 16; AT&T-Leap Order, 29 FCC Rcd at
2752, para. 37; see also Communications Marketplace Report, 33 FCC Rcd at 12561-63, paras. 6-7.

230 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3638, para. 16 & n.48; AT&T-Leap Order, 29 FCC Rcd
at 2752, para. 37; see also Communications Marketplace Report, 33 FCC Rcd at 12561-63, paras. 6-7.

231 Pyblic Interest Statement at 103-17 (arguing that Comcast, Charter, and DISH are competitors and are investing
heavily in their existing networks and assets to better compete in 5G); see also Joint Opposition at 78-80.

232 pyblic Interest Statement at 104.
233 pyblic Interest Statement at 104-11.
234 pyblic Interest Statement at 112-14.

235 pyblic Interest Statement at 114-15. Further, the Applicants predict competition from other sources, such as
Google’s Project Fi. Id. at 116-17.

236 Joint Opposition at 79, 85 & n.320.

237 Free State Comments at 8-9; Digital Bridge and Vertical Bridge Joint Comments at 5-6 (Aug. 31, 2018) (Digital
Bridge/Vertical Bridge Comments); Letter from Senator James F. Clayborne, Jr., Illinois State Senate, to Marlene H.
Dortch, Secretary, FCC, WT Docket No. 18-197, at 1 (filed Sept. 4, 2018); CAGW Reply at 4-5; ACLP Comments
(continued....)
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76. Charter responds that providing mobile service through a resale arrangement is materially
different than providing mobile service as a facilities-based nationwide or even regional mobile
provider.z® Charter explains that substantial barriers exist to entering the mobile services market as a
facilities-based service provider, including high spectrum license acquisition costs, significant network
deployment costs, tower site acquisition or leasing and construction costs, costs of purchasing network
equipment, backhaul costs, and the costs of interconnection and roaming agreements.*

77. Certain commenters contend that the Applicants have not presented evidence that the
services of these claimed competitors are viewed as effective substitutes for, or have a price-constraining
effect on, the services of the four national facilities-based wireless providers.?® Other commenters point
to the nascency, limited success, and geographic limits of Comcast and Charter as wireless providers; cite
cable operators’ retreat from planned facilities-based wireless entry in the past; and claim that MVNO
offerings—whether by Comcast and Charter or other MVNOs—do not compete with the underlying
facilities-based provider of wholesale in an economically meaningful sense.?*

78. Discussion. Consistent with the Commission’s approach in past mobile wireless
transactions, for purposes of initial concentration measures, we will consider only facilities-based entities
providing mobile telephony/broadband services using 600 MHz, 700 MHz, cellular, SMR, PCS, AWS-1,
AWS-3 (on a market-by-market basis as it becomes available), AWS-4, H Block, BRS, EBS, and WCS
spectrum to be market participants.?®> As in previous transactions, we will exclude MVNOs from
consideration when computing initial concentration measures.?** We find, however, that MVVNOs such as
TracFone, Altice, Comcast, or Charter may provide additional constraints against any anticompetitive

(Continued from previous page)
at 9-13.

238 Charter Comments at 5-6.

239 Charter Comments at 6.

240 CWA Comments at 10; see also CWA Comments at 13 (discussing the unknown subscribership to Google’s
Project Fi and the fact that it is compatible with only a limited set of phones).

241 See, e.9., DISH Aug. 27, 2018 Petition at 53 (“Google’s Project Fi can hardly be called a competitor to T-Mobile
and Sprint, as it is an MVNO using Sprint and T-Mobile themselves to provide its cellular network coverage™); Id. at
47-48 (making similar arguments regarding TracFone); Union Telephone Petition at 28 (citing the reseller status of
TracFone, Google’s Project FI, and others as undercutting their significance as competitive constraints on facilities-
based service providers); CWA Comments at 15 (making similar arguments with respect to TracFone and other
MVNOs). DISH argues that the Applicants mischaracterize Commission precedent when they suggest that MVNOs
were considered market participants in the past. DISH Aug. 27, 2018 Petition at 46.

242 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3638, para. 16 & n.48; AT&T-Leap Order, 29 FCC Rcd
at 2752, para. 37. The record indicates that T-Maobile regularly compiles an executive dashboard of the company’s
key wireless competitors and competitive metrics. TMUS-FCC-00891572 (Executive Dashboard—Key Metrics for
April 24, 2018); TMUS-FCC-07990179 (Executive Dashboard—Key Metrics for October 9, 2018). T-Mobile’s
Senior Leadership Team report [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.]. TMUS-FCC-

00891572 at pages 17-18, 36 (Executive Dashboard—Key Metrics for April 24, 2018); TMUS-FCC-07990179 at
pages 15-16, 34 (Executive Dashboard—Key Metrics for October 9, 2018). For T-Mobile’s prepaid brand, the
company tracks [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF.
INFO.]. TMUS-FCC-00891572 at pages 17-18, 35 (Executive Dashboard—Key Metrics for April 24, 2018);
TMUS-FCC-07990179 at page 35 (Executive Dashboard—Key Metrics for October 9, 2018). The Senior
Leadership Team report also [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. TMUS-FCC-00891572 at
pages 24-25 (Executive Dashboard—Key Metrics for April 24, 2018); TMUS-FCC-07990179 at pages 23-24
(Executive Dashboard—Key Metrics for October 9, 2018).

243 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3638, para. 16 & n.48; AT&T-Leap Order, 29 FCC Rcd
at 2752, para. 37.
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behavior,?* and we take into account the role of such providers in our evaluation of the likely competitive
effects.

B. Competitive Effects of the Proposed Transaction

79. The proposed transaction is a horizontal merger: T-Mobile, the nation’s third largest
mobile wireless service provider, seeks to acquire one of its direct rivals, Sprint, the nation’s fourth
largest mobile wireless service provider.?*® Horizontal transactions such as this raise potential
competitive concerns when the combined entity has the incentive and the ability, either unilaterally or in
coordination with other service providers, to raise prices, lower quality, or otherwise harm competition in
a relevant market.* In addition, because spectrum is an essential input in the provision of mobile
wireless services, the Commission also evaluates the likely competitive effects of an increase in spectrum
holdings on the provision of mobile wireless services.?#

80. In this section, we first describe the current market characteristics of the mobile wireless
industry, and then apply our initial two-part screen to provide metrics on the extent of increased market
concentration and spectrum aggregation resulting from the proposed transaction. Next, we evaluate the
potential for unilateral and coordinated effects were the transaction not subject to conditions. As the
Commission has consistently stated, horizontal transactions raise competitive concerns when they reduce
the availability of substitute choices to the point that the merged firm has a significant incentive and
ability to engage in anticompetitive actions, either unilaterally or in coordination with other firms.?*® The
Commission has also recognized that the risk of anticompetitive behavior is increased by the inability of

24 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3638, para. 16 & n.48; AT&T-Leap Order, 29 FCC Rcd
at 2752, para. 37.

245 A transaction is said to be horizontal when the firms in the transaction sell products that are in the same relevant
markets and are therefore viewed as reasonable substitutes by purchasers of the products. AT&T-Leap Order, 29
FCC Rcd at 2745-46, para. 21; T-Mobile-MetroPCS Order, 28 FCC Rcd at 2330, para. 21; Cingular-AT&T Wireless
Order, 19 FCC Rcd at 21556-57, paras. 68-69; see also 2010 DOJ/FTC Horizontal Merger Guidelines at § 4.

246 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3638-39, para. 17; AT&T-Leap Order, 29 FCC Rcd at
2744-46, para. 21; T-Mobile-MetroPCS Order, 28 FCC Rcd at 2330, para. 21, Application of EchoStar
Communications Corp., General Motors Corp., and Hughes Electronics Corp., Transferors, and EchoStar
Communications Corp., Transferee, CS Docket No. 01-348, Hearing Designation Order, 17 FCC Rcd 20559, 20608,
para. 97 (2002) (EchoStar-DIRECTV HDO). Unilateral effects arise when the merged firm finds it profitable to alter
its behavior following the merger by increasing its price or otherwise harming competition. 2010 DOJ/FTC
Horizontal Merger Guidelines at § 6. In the case of the provision of mobile wireless services, in addition to
increasing prices, this might take the form of delaying improvements in service quality, adversely adjusting the
features of a service offering without changing the price of the plan or reducing the rate of new product development
or other innovation in a relevant market. See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3638-39, para. 17
& n.51; AT&T-Leap Order, 29 FCC Rcd at 2756-57, para. 49.

Coordinated effects arise when firms take actions that are profitable for each of them only as a result of the
accommodating reactions of others. A merger may diminish competition by enabling or encouraging post-merger
coordinated interaction among firms in the relevant market that harms customers. 2010 DOJ/FTC Horizontal
Merger Guidelines at § 7; see also Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3638-39, para. 17 & n.51; AT&T-
Leap Order, 29 FCC Rcd at 2756-57, para. 49. Either or both unilateral and coordinated effects may arise from a
proposed transaction, and the distinction between them is not always clear cut. See, e.g., Sprint-Shentel-NTELOS
Order, 31 FCC Rcd at 3638-39, para. 17 & n.51; AT&T-Leap Order, 29 FCC Rcd at 2757, para. 49.

247 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3635-36, para. 9; AT&T-Leap Order, 29 FCC Rcd at
2745, para. 20; T-Mobile-MetroPCS Order, 28 FCC Rcd at 2340, para. 53 & n.123.

248 See, e.9., 2010 DOJ/FTC Horizontal Merger Guidelines at § 6; AT&T-Leap Order, 29 FCC Rcd at 2756-57, para.
49; T-Mobile-MetroPCS Order, 28 FCC Rcd at 2336, para. 42; AT&T-T-Mobile Staff Report, 26 FCC Rcd at 16196,
para. 15; Cingular-AT&T Wireless Order, 19 FCC Rcd at 21557, para. 70.
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other firms to enter the market or expand.?*® We consider whether there are any countervailing factors
arising from dynamic competition, repositioning, or new entry into the mobile wireless market. In
addition, we discuss the divestiture of Boost and the three-year price commitment, which address the risk
of harmful price effects associated with the proposed transaction.

1. Characteristics of the Mobile Wireless Industry

81. Mobile wireless services are an important and increasingly prevalent part of Americans’
daily lives, and competition in the provision of mobile wireless services drives innovation and investment
throughout the economy.?® Over time, the mobile wireless industry has transitioned from one centered
on interconnected mobile voice communications to one that produces an array of voice, messaging, and
broadband services.?®* As the Commission has previously emphasized, broadband has become crucial for
economic growth, job creation and overall quality of life.?2 Mobile broadband enhances the benefits of
broadband by giving flexible access to applications that were once confined to fixed use,?* and by
allowing new applications that harness the unique capabilities of mobile devices.* In response to the
rapidly increasing demand for data, mobile wireless providers continue to expand and improve their
networks.s

82. The upcoming 5G networks will be much faster and carry far more data than current
wireless networks; this will, in turn, enable many new applications, such as telemedicine, smart homes,
smart cities, smart transportation, and 10T.?% Fostering the development of 5G, as well as other
innovations that are yet to be imagined, will be critical to future national competitiveness in a multitude of
industries and will lead to more jobs, increased investment, and economic growth.?” Additionally, 5G
deployment in the more rural areas of the nation will lead to important applications such as precision
agriculture, and may help close the digital divide.?®

83. The market for mobile telephony/broadband services in the United States is
differentiated: Service providers compete not only on the basis of price but also on other non-price
variables, such as plan terms and conditions, call quality, geographic coverage, and customer service.?*

249 See, e.9., AT&T-Centennial Order, 24 FCC Rcd at 13982, 13948-52, paras. 34, 75-86; Cingular-AT&T Wireless
Order, 19 FCC Rcd at 21556-57, para. 69, Appx. D. Cf. FTC v. Heinz, 246 F.3d 708, 717 (D.C. Cir. 2001).

250 Communications Marketplace Report, 33 FCC Rcd at 12561, para. 5.

21 Annual Report and Analysis of Competitive Market Conditions with Respect to Mobile Wireless, Including
Commercial Mobile Services, Fifteenth Report, 26 FCC Rcd at 9688, para. 5 (2015).

252 Federal Communications Commission, Connecting America: The National Broadband Plan, at xi, 3 (Mar. 16,
2010).

253 Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion, 2018 Broadband Deployment Report, 33 FCC Rcd 1660, 1665, para. 16 (2018)
(2018 Broadband Deployment Report).

24 Inquiry Concerning Deployment of Advanced Telecommunications Capability to All Americans in a Reasonable
and Timely Fashion, 2016 Broadband Deployment Report, 31 FCC Rcd 699, 712, para. 30 (2016) (2016 Broadband
Deployment Report).

25 Inquiry Concerning Deployment of Advanced Telecommunications Capability to All Americans in a Reasonable
and Timely Fashion, 2019 Broadband Deployment Report, 34 FCC Rcd 3857, 3861-62, para. 11 (2019) (2019
Broadband Deployment Report).

256 2.5 GHz Report and Order, 34 FCC Rcd at 5446-47, para. 1.
257 2.5 GHz Report and Order, 34 FCC Rcd at 5446-47, para.l.
258 2 5 GHz Report and Order, 34 FCC Rcd at 5446-47, para.l.

29 See, e.9., AT&T-Leap Order, 29 FCC Rcd at 2756, para. 49; T-Mobile-MetroPCS Order, 28 FCC Rcd at 2336,
para. 41; Cingular-AT&T Wireless Order, 19 FCC Rcd at 21570, para. 116. While service providers can change
(continued....)
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In this market, four facilities-based service providers can be described as “nationwide”: AT&T, Sprint,
T-Mobile, and Verizon Wireless.?° Although none of these four nationwide service providers has a
network that is truly ubiquitous, all four service providers have networks that cover at least 90% of the
population with Long Term Evolution (LTE).?! Collectively, these four service providers accounted for
over 400 million mobile wireless own-branded and MVNO subscribers/connections as of year-end 2017,
or approximately 99% of the total number of subscribers/connections.?62

84. In addition to the four nationwide facilities-based service providers, there are a number of
regional and local facilities-based service providers.?®® U.S. Cellular, for example, which is currently the
fifth largest facilities-based service provider in the United States with around five million
subscribers/connections, is best characterized as a multi-regional service provider; it has developed
wireless networks and customer service operations in portions of 22 states.?* C Spire, the sixth largest
facilities-based service provider in the U.S., provides service in the Southeastern United States to nearly
one million subscribers.?®> There are also dozens of other facilities-based mobile wireless service
providers throughout the United States, many of which provide service in a single, often rural, geographic
area.? In addition, many MVNOs provide service to retail customers.2¢

85. As noted above, this proposed transaction would combine the third and fourth largest
service providers in the United States. T-Mobile’s LTE network covers approximately 96% of the
population of the United States,?%® while Sprint’s LTE network covers approximately 91% of the
population of the United States.?® The geographic overlap of the two service providers’ spectrum assets
would encompass 733 CMAs, and across those local markets, New T-Mobile would hold a maximum of
361.7 megahertz of spectrum post-transaction. New T-Mobile would have approximately 134 million
subscribers post-transaction and would be comparable in size to AT&T and Verizon Wireless in terms of
the number of subscribers in the United States.2”

(Continued from previous page)
some of these conduct variables, for example, price, relatively quickly, other variables—particularly non-price
variables such as quality and coverage—require investments in spectrum or infrastructure and are not easily modified.
See, e.g., AT&T-Leap Order, 29 FCC Rcd at 2752, para. 37 & n.173; T-Mobile-MetroPCS Order, 28 FCC Rcd at
2336, para. 41 & n.100; Cingular-AT&T Wireless Order, 19 FCC Rcd at 21570, para. 116.

260 Communications Marketplace Report, 33 FCC Rcd at 12561-62, para. 6.

261 Communications Marketplace Report, 33 FCC Rcd at 12561-62, para. 6. The terms “subscriber,”
“subscriptions,” and “connections” are used interchangeably. CTIA Wireless Industry Indices Year-End 2017, at 2.

262 Communications Marketplace Report, 33 FCC Rcd at 12561-62, para. 6.

263 To offer nationwide service, these smaller service providers generally do so through roaming agreements that
they have negotiated individually with other service providers, including the nationwide service providers.

264 United States Cellular Corp., SEC Form 10-K, at 1 (filed Feb. 22, 2019).

265 C Spire, About C Spire, https://www.cspire.com/company_info/about/news_detail.jsp?entryld=29600003 (last
visited Oct. 14, 2019).

266 Examples of such facilities-based service providers include Appalachian Wireless, Bluegrass Cellular, Carolina
West Wireless, Cellcom, Choice Wireless, GCI, Nex-Tech Wireless, and Sagebrush Cellular.

267 MVNOs do not own any network facilities, but instead purchase mobile wireless services wholesale from
facilities-based service providers and resell these services. Communications Marketplace Report, 33 FCC Rcd at
12562-63, para. 7.

268 Communications Marketplace Report, 33 FCC Rcd at 12592-93, para. 42, Fig. A-30.
269 Communications Marketplace Report, 33 FCC Rcd at 12592-93, para. 42, Fig. A-30.

210 As of December 31, 2018, T-Mobile USA had approximately 80 million connections and earned approximately
$43 billion in revenue, and Sprint had approximately 54 million connections and earned approximately $32 billion
in revenue. AT&T had approximately 153 million connections and earned approximately $71 billion in revenue,
(continued....)
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86. In part due to its smaller network, Sprint currently has 33% fewer connections than the
next smallest provider, T-Mobile. In addition, it experiences churn rates that are approximately 80%
higher than that of the other three nationwide providers.?”* Sprint has positioned itself as the low-price
alternative amongst nationwide providers, with Average Revenues Per User (ARPUS) that are 6%-10%
lower for postpaid and prepaid services, respectively, than T-Mobile.?”? Nevertheless, with the exception
of the fiscal year that ended March 31, 2019, Sprint’s retail subscribers have declined in each fiscal year
since 2016 even as the number of subscribers for AT&T, T-Mobile, and Verizon Wireless have grown.?"
There are increasing concerns whether Sprint can effectively deploy 5G, or even remain viable as a
standalone company, and these concerns are driven in part by Sprint itself.?™

2. Initial Screen

87. In the past, the Commission has used a two-part screen to help identify those markets that
provide particular reason for further competitive analysis, but has not limited its consideration of potential
competitive harms solely to markets identified by its screen if it encounters other factors that may bear on
the public interest inquiry.?> The first part of the screen is based on the size of the post-transaction
Herfindahl-Hirschman Index (HHI),?7¢ and the change in the HHI.?2”” The second part of the screen,

(Continued from previous page)
and Verizon Wireless had approximately 118 million retail connections and earned approximately $92 billion in
revenue. T-Mobile US, Inc., SEC Form 10-K, at 28 (filed Feb. 7, 2019); Sprint Corporation, SEC Form 10-Q,
Sprint Wireless Operating Statistics (filed Jan. 31, 2019),
https://s21.q4cdn.com/487940486/files/doc_financials/quarterly/2018/Q3/04 Financial-Operating-Information.xlsx;
Verizon Communications Inc., SEC Form 10-K, at 3 (filed Feb. 15, 2019); AT&T Inc., SEC Form 10-K, at 6 (filed
Feb. 20, 2019).

271 Sprint’s postpaid phone churn rate was 1.84%, compared to 0.90% for AT&T, 1.01% for T-Mobile, and 1.03%
for Verizon Wireless. T-Mobile US, Inc., SEC Form 10-K, at 30 (filed Feb. 7, 2019); Sprint Corporation, SEC
Form 10-Q, Sprint Wireless Operating Statistics (filed Jan. 31, 2019),
https://s21.q4cdn.com/487940486/files/doc_financials/quarterly/2018/Q3/04_Financial-Operating-Information.xlsx;
Verizon Communications Inc., SEC Form 10-K, Exh. 13 (filed Feb. 15, 2019); AT&T Inc., SEC Form 10-K, Exh.
13, at 7 (filed Feb. 20, 2019).

272 gprint’s postpaid ARPU was $43.64 and prepaid ARPU was $34.53, compared with a postpaid ARPU $46.40
and a prepaid ARPU of $38.53 for T-Mobile. T-Mobile US, Inc., SEC Form 10-K, at 31 (filed Feb. 7, 2019); Sprint
Corporation, SEC Form 10-Q, at 52 (filed Jan. 31, 2019).

273 Sprint’s average retail subscribers totaled 41,242 thousand in March 31, 2019, compared to 42,432 thousand in
March 31, 2016. Sprint Corporation, SEC Form 10-K (filed May 29, 2019); Sprint Corporation, SEC Form 10-K
(filed May 26, 2017).

274 The Applicants assert that Sprint is losing customers and scale, even at its relatively lower prices. Letter from
Samuel L. Feder, et al., Counsel to Sprint, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 18-197, at 10, 42
(filed Apr. 15, 2019) (Sprint Apr. 15, 2019 Ex Parte Letter). Sprint further outlined the fundamental challenges the
company is facing and attempted to distinguish between the more optimistic language in its public filings and
communications with financial markets and what it describes as the stark realities of the company’s financial
challenges. See generally Id. The April 15 Ex Parte Letter quotes a high-level executive of Sprint as saying, “I
don’t agree that we are really good. We are actually bad.” Id. at 24. See also SPR-FCC-00838645; SPR-FCC-
01163326; SPR-FCC-01942200; SPR-FCC-02220906; SPR-FCC-02223448; SPR-FCC-03823232; SPR-FCC-
03954963; SPR-FCC-04195255; SPR-FCC-04244029; SPR-FCC-04284314; SPR-FCC-04407636; SPR-FCC-
04671873; SPR-FCC-04671954; SPR-FCC-10782432; SPR-FCC-10818415; SPR-FCC-11103310; SPR-FCC-
11238737; SPR-FCC-11534214; SPR-FCC-11586795; SPR-FCC-11609665; SPR-FCC-11684427; SPR-FCC-
11830961; SPR-FCC-11874043; SPR-FCC-12519794; SPR-FCC-12602887; SPR-FCC-12605340; SPR-FCC-
14140001; SPR-FCC-14140298; SPR-FCC-14140558 and SPR-FCC-14141223. See also infra n.857.

275 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3635-36, para. 9; AT&T-Leap Order, 29 FCC Rcd at
2752-53, 2755-56, paras. 39, 41, 47; see also Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6140-41,
para. 13.

276 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3638-39, para. 17; AT&T-Leap Order, 29 FCC Rcd at
(continued....)
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which is applied on a county-by-county basis, identifies local markets where the merged entity would
hold approximately one-third or more of the total spectrum suitable and available for the provision of
mobile telephony/broadband services, post-transaction.?’® Further, if the acquiring entity would increase
its below-1-GHz spectrum holdings so as to hold approximately one-third or more of such spectrum post-
transaction, we would apply enhanced factor review.?”® Finally, the Commission has also adopted a
separate mmW spectrum threshold of 1850 megahertz as an initial analytical tool to aid in identifying
certain markets for further review.2®

88. As discussed in detail below, the application of the two-part screen suggests that the
proposed transaction may raise competitive concerns because it would increase concentration
substantially in many markets, both in terms of market concentration and spectrum concentration. In the
majority of CMAs, as well as nationwide, the HHI would exceed the thresholds at which horizontal
transactions raise potential competitive concerns. Similarly, the Commission’s spectrum screen is
triggered in approximately half of the nation’s CMAs. We recognize, however, that the two-part screen is
the first step only in our competitive evaluation and does not itself predict the likely competitive effects of
the proposed transaction on consumers.

a. Market Concentration

89. The increased market concentration arising from the proposed transaction is an indicator
of potential harm to competition, and in antitrust analysis, triggers a presumption that the merger is likely
to enhance market power.?8 It is important to note, however, that market concentration measures are
merely the beginning of the competitive analysis, and that the presumption may be rebutted by evidence
showing that the merger is unlikely to enhance market power.?82 \We provide a more detailed and

(Continued from previous page)
2753, para. 41; 2010 DOJ/FTC Horizontal Merger Guidelines at § 5.3; see also Mobile Spectrum Holdings Report
and Order, 29 FCC Rcd at 6140-41, 6221-22, para. 13 & n.34, para. 225 & n.605. The HHI is the sum of the
squares of the market shares of each firm participating in the market. Since the HHI is based on squared market
shares, it gives proportionally greater weight to providers with large market shares, and thus accounts for market
share variation.

277 The initial HHI screen identifies, for further case-by-case market analysis, those markets in which, post-
transaction: (1) the HHI would be greater than 2800 and the change in HHI would be 100 or greater; or (2) the
change in HHI would be 250 or greater, regardless of the level of the HHI. See, e.g., Sprint-Shentel-NTELOS Order,
31 FCC Rcd at 3638-39, para. 17 & n.50; AT&T-Leap Order, 29 FCC Rcd at 2753, para. 41 & n.140; see also
Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6140-41, para. 13 & n.34.

According to the 2010 DOJ/FTC Horizontal Merger Guidelines, an HHI above 2500 indicates a market with a high
degree of concentration, and mergers resulting in concentration above this level that increase the HHI by more than
200 points are presumed likely to enhance market power. 2010 DOJ/FTC Horizontal Merger Guidelines at § 5.3.
(Under the 2010 DOJ/FTC Horizontal Merger Guidelines, lesser concentration levels and increases may also raise
competitive concerns.) Id. The 2010 DOJ/FTC Horizontal Merger Guidelines are commonly relied upon by the
courts. See, e.g., FTC v. Heinz, 246 F.3d at 716, 720.

278 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3638-39, para. 17; AT&T-Leap Order, 29 FCC Rcd at
2753, para. 41; see also Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6222-23, para. 228.

219 See, e.g., Application of AT&T Mobility Spectrum LLC and Club 42CM Limited Partnership For Consent To
Assign Licenses, Memorandum Opinion and Order, 30 FCC Rcd 13055, 13065-66, para. 23 (2015) (AT&T-Club 42
Order); AT&T-Plateau Wireless Order, 30 FCC Rcd at 5118, para. 24; Mobile Spectrum Holdings Report and
Order, 29 FCC Rcd at 6240, paras. 286-87.

280 See, e.g., Spectrum Frontiers R&O, 31 FCC Rcd at 8082, para. 185; Spectrum Frontiers 2" R&0, 32 FCC Rcd at
11009-11, paras. 70, 74 & n.189; Verizon-Straight Path Order, 33 FCC Rcd at 194-95, paras. 18-19.

281 2010 DOJ/FTC Horizontal Merger Guidelines at § 5.3, 19.

282 2010 DOJ/FTC Horizontal Merger Guidelines at § 5.3, 19 (“The purpose of these thresholds is not to provide a
(continued....)
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comprehensive analysis of the likely competitive effects arising from this proposed transaction in section
V.B.3 below.

90. Record. While acknowledging the Commission’s initial screen, the Applicants assert that
triggering the screen does not create a presumption of competitive harm, but rather identifies “those local
markets in which no competitive harm clearly arises from the transaction.”?®® The Applicants further
claim that they did not have information to enable them to calculate HHIs.24 Certain commenters, noting
that wireless prices have dropped over time even as the level of industry concentration as measured by the
HHI has increased, criticize HHIs as indicia of competition.? Other commenters argue that exceeding
the screen should constitute presumptive evidence of anticompetitive harm, and not serve solely as a
preliminary screen.%

91. Various commenters have submitted nationwide HHI calculations using various data
sources, and for various market definitions, which, pre-transaction, range from 2236-3282, and post-
transaction, range from 2596-4585.28" In addition to the nationwide HHI calculations, Free Press argues
that local market shares in some CMAs where T-Mobile and Sprint have been particularly successful will
be substantially higher than the national average.?® Free Press argues that the proposed transaction
triggers the Commission’s HHI screen in 97 of the top 100 CMAs.2° The Applicants object to certain of
the commenters’ market share calculations to the extent that they attribute MVVNOs’ subscribers to the
underlying wholesale providers.?®

92. Discussion. For purposes of determining HHIs in this transaction, we use December
2018 Numbering Report/Utilization Forecast (NRUF) data for both local markets and a nationwide
structural analysis.?®* While various commenters raise valid concerns about the usefulness of HHIs as a

(Continued from previous page)
rigid screen to separate competitively benign mergers from anticompetitive ones, although high levels of
concentration do raise concerns. Rather, they provide one way to identify some mergers unlikely to raise
competitive concerns and some others for which it is particularly important to examine whether other competitive
factors confirm, reinforce, or counteract the potentially harmful effects of increased concentration.”).

283 Pyblic Interest Statement at 132 (quoting AT&T-Centennial Order, 24 FCC Rcd at 13931, para. 34); see also
Joint Opposition at 23 (similar).

284 pyblic Interest Statement at 135.

285 |CLE Opposition at 6-7, 10-12; TechFreedom Opposition at 6- 7; Will Rinehart Comments at 2; see also, e.g.,
Competitive Enterprise Institute Reply Comments at 3 (Sept. 17, 2018) (citing a 2011 study “concluding that no
‘statistically significant relationship’ existed between wireless prices and market concentration”).

286 CWA Reply at 16-18; DISH Reply at 35-36, 53-54; Public Knowledge Reply at 8; CWA Nov. 30, 2018 Ex Parte
Letter, Attach. at 4; Letter from Debbie Goldman, Director, Telecommunications Policy and Research, CWA, to
Marlene H. Dortch, Secretary, FCC, WT Docket No. 18-197, Attach. 1 at 3 (filed Apr. 15, 2019) (CWA Apr. 15,
2019 Ex Parte Letter).

287 Consumer Policy Solutions Comments, Attach. at 2-3; AAI Petition at 7; CWA Aug. 27, 2018 Comments at 18-
20; DISH Aug. 27, 2018 Petition at 75; DISH Aug. 27, 2018 Petition, Brattle Declaration at 40; Free Press Aug. 27,
2018 Petition at 24, 26, 27; Free Press Reply at 9-11; Public Knowledge Aug. 27, 2018 Petition at 5-6; Testimony of
Gene Kimmelman, President and CEO, Public Knowledge, at 6 (June 27, 2018),
https://www.publicknowledge.org/assets/uploads/documents/Public_Knowledge Gene_Kimmelman_Testimony o
n_Sprint T-Mobile_Merger 6-27-2018-2.pdf (cited in Public Knowledge Aug. 27, 2018 Petition at 28); Altice
Information Request Response, Cragg/Garcés Declaration at 24 (Jan. 28, 2019).

288 Free Press Aug. 27, 2018 Petition at 24, 66-67.
289 Free Press Reply at 11-12.
2% Joint Opposition at 79.

291 Communications Marketplace Report, 33 FCC Rcd at 12582-83, para. 30. NRUF tracks the number of phone
numbers that have been assigned to end users. Id. at 12563, para. 8.
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predictor of likely competitive effects, we note that we apply them here only as an initial screen before
undertaking an appropriately comprehensive analysis below.?2 Based on the number of connections, the
HHI screen would be triggered in 99 of the 100 most populous CMAs, with an average post-merger HHI
of [BEGIN NRUF/LNP HIGHLY CONF. INFO.] [END NRUF/LNP HIGHLY CONF. INFO.],
and an average change of [BEGIN NRUF/LNP HIGHLY CONF. INFO.] [END NRUF/LNP
HIGHLY CONF. INFO.]. Nationwide, 362 CMAs, in which approximately 82% of the United States
(and territories) population live, trigger the HHI screen.?® In calculating a nationwide HHI, the post-
transaction (weighted average) HHI by CMA would be [BEGIN NRUF/LNP HIGHLY CONF.

INFO.] [END NRUF/LNP HIGHLY CONF. INFO.] and the average change in the HHI would be
[BEGIN NRUF/LNP HIGHLY CONF. INFO.] [END NRUF/LNP HIGHLY CONF. INFO.]
based on the number of connections. Accordingly, given the increase in concentration as indicated by the
HHI screen, the proposed transaction warrants the careful and detailed analysis that follows.

93. Enterprise. We also consider increased concentration in the nationwide enterprise
market. The Applicants contend that “T-Mobile and Sprint collectively serve only a very small portion of
the enterprise segment today,” in contrast to the “extremely strong positions with enterprise customers”
that “AT&T and Verizon currently enjoy.”?** According to the Applicants, AT&T and Verizon Wireless
currently have a combined market share of approximately 90%, while T-Mobile and Sprint have a
combined market share of approximately 9%.2% In our calculation of market share, we find that T-
Mobile and Sprint have a slightly higher combined enterprise market share of approximately [BEGIN
HIGHLY CONF. INFO.]  [END HIGHLY CONF. INFO.]% while AT&T and Verizon Wireless
have a combined share of [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.]%.2%
In addition, we calculated a pre-transaction HHI of [BEGIN HIGHLY CONF. INFO.] [END
HIGHLY CONF. INFO.] and a post-transaction HHI of [BEGIN HIGHLY CONF. INFO.] [END
HIGHLY CONF. INFO.], with a corresponding change in the HHI of [BEGIN HIGHLY CONF.
INFO.] [END HIGHLY CONF. INFO.] points. Notwithstanding the initial high level of
concentration, this is a relatively small increase in concentration and does not raise a significant
competitive concern, given the current market positions of AT&T and Verizon Wireless.?” Our initial
structural analysis therefore suggests that the proposed transaction will not lead to adverse competitive
effects on a nationwide basis in the enterprise market.

b. Spectrum Concentration

94, Spectrum is an essential input in the provision of mobile wireless services, and ensuring
that sufficient spectrum is available for incumbent licensees as well as potential new entrants is critical to
promoting effective competition and innovation in the marketplace.?® When considering the potential
competitive effects of spectrum aggregation resulting from a proposed transaction, the Commission has
considered whether there would be an increased likelihood that rival service providers or potential

292 See infra section V.B.3: Unilateral Effects.
2% Appx. C: CMAs that Trigger the Market Concentration Screen.
294 Pyblic Interest Statement at 71.

2% Joint Opposition, Appx. C, Reply Declaration of Peter Ewens at para. 21 (Sept. 17, 2018) (Joint Opposition,
Ewens Reply Declaration).

2% Economics Data Request, Attach. B: Customer Data Table. Note that the market share calculations exclude 10T
devices.

297 See, e.9., 2010 DOJ/FTC Horizontal Merger Guidelines at § 5.3 (discussing how an increase in HHI of less than
100 points is considered a small change in concentration and is unlikely to have adverse competitive effects).

2% See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3635-36, para. 9; AT&T-Leap Order, 29 FCC Rcd at
2745-46, para. 21; see also Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6233, 6240, paras. 267,
286-88.
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entrants would be foreclosed from expanding capacity, deploying mobile broadband technologies, or
entering the market, and also whether rivals’ costs would be increased to the extent that they would be
less likely to be able to compete robustly.?® The spectrum screen, applied on a county-by-county basis,
identifies local markets where an entity would hold approximately one-third or more of the total spectrum
suitable and available for the provision of mobile telephony/broadband services, post-transaction.3®
Further, if the acquiring entity would increase its below-1-GHz spectrum holdings to hold approximately
one-third or more of such spectrum post-transaction, we apply enhanced factor review.3

() Application of Total Spectrum Screen

95. Record. The Applicants, which provide spectrum holdings data for the spectrum screen
analysis,*2 argue that the aggregation of spectrum is central to the benefits of the proposed transaction
and will leave sufficient remaining spectrum for competitors.®®® The Applicants contend that the purpose
of the spectrum screens is not to create a presumption of competitive harm, but “to identify those local
markets in which no competitive harm clearly arises from the transaction”3%—an interpretation
emphasized by other commenters as well.*® The Applicants argue that the Commission thus should
reject commenters’ concerns premised solely on the fact that a spectrum screen is exceeded,*% and should
not treat the number of markets where the spectrum screen is exceeded as a factor in the competitive
analysis, let alone dispositive of it.*” One commenter also argues that concerns about spectrum
concentration not only fail to account for the diverse spectrum holdings of other companies but also
ignore the Commission’s ongoing efforts to make additional spectrum available.

96. By contrast, other commenters view the scope and extent of areas where the screen would
be exceeded as evidence of anticompetitive harm given the need for spectrum to compete in the wireless
marketplace.®® For example, certain commenters argue that significant competitive harms are
demonstrated by the number and significance of the counties or markets where New T-Mobile would
exceed the spectrum screen.®® Union Telephone argues that, if New T-Mobile really needs all the

299 See, e.9., AT&T-Club 42 Order, 30 FCC Rcd at 13062-63, para. 16; AT&T-Worldcall Order, 30 FCC Rcd at
9767-68, para. 10.

300 See, e.g., Sprint-Shentel-NTELOS Order, 31 FCC Rcd at 3638-39, para. 17; AT&T-Leap Order, 29 FCC Rcd at
2753, para. 41; see also Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6222-23, para. 228.

301 See, e.g., AT&T-Club 42 Order, 30 FCC Rcd at 13065-66, para. 23; AT&T-Plateau Wireless Order, 30 FCC Red
at 5118, para. 24; Mobile Spectrum Holdings Report and Order, 29 FCC Rcd at 6240, paras. 286-87.

302 pyblic Interest Statement at 135 (citing Public Interest Statement, Appx. L, Spectrum Holdings and Aggregation
Data).

303 pyblic Interest Statement at 135.

304 Public Interest Statement at 132 (quoting AT&T-Centennial Order, 24 FCC Rcd at 13931, para. 34); see also
Joint Opposition at 23, 25.

305 Free State Reply at 3.
306 Joint Opposition at 27.
307 Joint Opposition at 25.

308 ACLP Comments at 28-29. ICLE argues that the Commission should abandon any focus on the percentage of
spectrum a provider would hold to guard against the risk of oversimplified analyses, and instead should consider the
overall effects of particular amalgamations of spectrum on consumers. ICLE Opposition at 12-15.

309 Blue Wireless Reply at 17-18 & n.38; CWA Reply at 18-21; DISH Reply at 34-35; Public Knowledge Reply at
4-5; CWA Nov. 30, 2018 Ex Parte Letter, Attach. at 7; Letter from Phillip Berenbroick, Senior Policy Counsel,
Public Knowledge, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 18-197, at 2-3 (filed Dec. 20, 2018)
(Competition Advocates Dec. 20, 2018 Ex Parte Letter).

310 pyblic Knowledge Petition at 7; RWA Petition at 21-22; see also DISH Aug. 27, 2018 Petition at 71-73
(continued....)
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spectrum it would obtain in order to deploy 5G, that suggests that remaining providers with much less
spectrum will not be viable 5G competitors; conversely, if not all that spectrum is required, allowing New
T-Mobile to retain it will simply result in spectrum warehousing to the detriment of competitors that need
additional spectrum.3!* Other commenters likewise express concern about spectrum hoarding and argue
for the use of a more stringent screen lower than one-third of available spectrum.3?2 Commenters also
argue more generally that the magnitude of spectrum New T-Mobile would possess is inconsistent with
“Congress’ goal of ‘promoting the widespread dissemination of information from a multiplicity of
sources’ by reducing the nationwide market for mobile broadband services and greatly concentrating
spectrum into the hands of just three carriers.”3® Public Knowledge advocates that the Commission
retain its traditional spectrum screen analyses.3

97. Discussion. Our application of the spectrum screen indicates that New T-Mobile would
hold 240 megahertz or more of spectrum in 356 CMAs covering approximately 82% of the population in
the United States (and territories).3*> Across those local markets, New T-Mobile would hold a maximum
of 361.7 megahertz of spectrum post-transaction. Although the spectrum screen is triggered in much of
the nation, we note that the combination of spectrum and other resources brought together as a result of
the proposed transaction would give New T-Mobile the capability to deploy a highly robust nationwide
5G network as discussed in detail in section VI.A infra. As the Commission has recognized, “America’s
appetite for wireless broadband service is surging” and “[e]nabling next generation wireless networks and
closing the digital divide will require efficient utilization of the low-, mid-, and high-bands.”316

98. In particular, the benefits depend to a significant extent on the extensive deployment of
2.5 GHz spectrum, spectrum that Sprint is currently not fully utilizing.3” We note that Sprint has not
widely deployed its 2.5 GHz spectrum assets and our technical analysis predicts that on a standalone basis
it would fail to cover nearly half of the country with 5G services on its 2.5 GHz spectrum, even assuming
it has the financial ability to reach its previously planned deployment level.3® The transaction will
therefore significantly increase the overall utilization of the 2.5 GHz spectrum. We further note that as a
condition to consent, the Commission is requiring a certain amount of mid-band spectrum to be deployed
for 5G, which in turn will benefit American consumers.31

(Continued from previous page)
(discussing a spectrum screen analysis by The Brattle Group finding that “New T-Mobile would be over the screen
across 90.2% of the country’s population and almost half of its land area” and reporting other evaluations of
spectrum concentration); CWA Comments at 5 (“the transaction would significantly increase concentration in the
national and numerous local geographic markets for mobile telephony/broadband services and prepaid wireless retail
services, measured using both the standard market concentration screen and the Commission’s standard screen for
spectrum concentration”).

311 Union Telephone Reply at 16-17, 19, 29-30.

812 Frontier and Windstream Comments at 1-2, 5-6.

313 Union Telephone Petition at 33; Union Telephone Reply at 17-19; see also Broadcast Data Corp. Petition at 8.
314 Public Knowledge Reply at 5-6.

315 Appx. D: CMAs that Trigger the Spectrum Screen. We do not apply the mmW spectrum threshold, as there is no
transfer of mmW spectrum implicated by the instant transaction.

316 3,7-4.2 GHz Order and NPRM, 33 FCC Rcd at 6917, paras. 3, 4.

317 The Commission has noted that “[m]id-band spectrum is well-suited for next generation wireless broadband
services due to the combination of favorable propagation characteristics (compared to high bands) and the
opportunity for additional channel re-use (as compared to low bands).” 3.7-4.2 GHz Order and NPRM, 33 FCC Rcd
at 6917-18, para. 5.

318 See infra Appx. F: Technical Appendix; see also supra n.274 and infra n.857.
31% T-Mobile/Sprint May 20, 2019 Commitments Letter at 2-3.
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99. We also note that keeping pace with innovation in mobile wireless, the Commission has
striven, and continues to strive to increase the total supply of spectrum that it allocates and licenses for
mobile broadband use.®? In recent years, the Commission’s efforts to make available a significant
amount of additional spectrum across a range of frequencies have raised the amount of spectrum
considered suitable and available for the provision of mobile telephony/broadband services to 715.5
megahertz, which does not include the additional 4950 megahertz of mmW spectrum across five bands
subject to rules that facilitate flexible terrestrial wireless use.®?* Moreover, the Commission continues to
work to make additional spectrum available for mobile wireless, having for instance recently freed-up
additional rural 2.5 GHz spectrum for mobile wireless use in recognition of the importance of mid-band
spectrum to 5G innovation.®?? Further, beginning on June 25, 2020, the Commission intends to auction
Priority Access Licenses in the 3.5 GHz band.??® The Commission has also proposed to add a mobile
allocation to the spectrum between 3.7 GHz and 4.2 GHz, and to make some or all of this band available
for flexible-use fixed and mobile services by repurposing it from satellite downlink use to licensed,
terrestrial use.3** Overall, given current spectrum holdings of rival service providers, including mmw
spectrum, as well as spectrum coming online in the near future, we find it unlikely that rival service
providers or potential entrants would be foreclosed from expanding capacity, deploying mobile
broadband technologies, or entering the market, notwithstanding New T-Mobile’s significant post-
transaction spectrum holdings.

(i) Enhanced Factor Review

100. Record. The Applicants analyzed the areas where New T-Mobile would hold more than
one-third of the available low-band spectrum post-transaction, and assert that the aggregation of low-band
spectrum in the proposed transaction would not result in competitive harm.®? The Applicants further
contend that there is no risk of foreclosure due to this low-band spectrum aggregation, since there is
unassigned 600 MHz spectrum in most of the markets that trigger enhanced factor review.3?¢ Although
the Applicants contend that past cases using this analysis focused only on transactions involving the top
two providers and should not be necessary here, they further argue that their analysis satisfies the
enhanced factor review standard.®?” Some commenters assert that allowing New T-Mobile to exceed the
level of concentration of spectrum below 1 GHz that triggers enhanced review would solidify existing
market power and impede entry.3%

101.  Discussion. The Commission determined in the Mobile Spectrum Holdings Report and
Order that increased aggregation of below-1-GHz spectrum would be treated as an “enhanced factor”

320 Communications Marketplace Report, 33 FCC Rcd at 12584-85, para. 31.
321 Communications Marketplace Report, 33 FCC Rcd at 12714, para. 294.
322 2 5 GHz Report and Order, 34 FCC Rcd at 5447, para. 3.

323 The Commission has recently sought to promote investment in the 3.5 GHz band. See generally Promoting
Investment in the 3550-3700 MHz Band, Report and Order, 33 FCC Rcd 10598 (2018).

324 3,7-4.2 GHz Order and NPRM, 33 FCC Rcd at 6916-17, 6964, paras. 1-2, 5, 148 (noting that mid-band spectrum
is well-suited for next generation wireless broadband services and seeking comment on whet