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LAWYERS

* o ANNOTATED.

REPORTS,

CONNECTICUT SUPREME COURT OF ERRORS.

"~ Jacob BROSCHART
1}

' Henry TUTTLE.
(59 Conn. 1.)

i. Allegations that defendant’s horse
was badly broken and more or less un-
manageahble, and that as plaintift and de-
fendant approached each other on the higshway
“defendant carelessly and mnegligently drove or
permitted his horse to go across the highway and
to gtrike violently against the mare of plaintiff,”
do not show that the action iz founded upon a
violation of a statute requiring persons driving
on a hirhway when they meet to turn to the
right, and each give half the traveled path.

2. Where treble damages are allowed,
the proper practice i3 for the jury to find such
damages ag they think proper, and then for the
courl to enhance the amount to meet the stat-
utory requirements,

3. Anunlawful act by a person, if it di-

rectly eontributes to a personal injury which he
sustains, is a conclusive bar 1 a recovery for
muach injury against another person on the ground
of neglipence.

4. Driving at an wniawfel speed on a
street, if it contributes to an injury receivedin
a collision with another team, is a bar to & recov-
ery for the negligence of the other party.

B. Whether the rate of speed atwhicha
person was driving was ter than
that permitted by an ordinance, and if so whether
the illegal act contributed to a collision with an-
other team, are questions for the jury.

6. Statements of one party to the other
in a conversation about a claim of the
latter againgt him, that the former is a lawyer
and can Carry on & suit at one sixth the expense
of the other, and that he knows every juryman
in the county and that twelve men cannot be got
togethar that will decide against him, may be
proved in an action brought upon such claim, as
they may, in the sbsence of explanation, tend in
gome degree to evince a consciousness of ability
upon the claim.

Nore—Collizion on highway; rule of the road,

The law of the road in the United States requires
travelers in vehicles when they approach each other
opon a highway each to furn to the right if reason-
ably practicable, and tutes of various States
presceribe this rule. Palmer v. Barker, 11 Me. 338;
Jaquiik v. Richardson, 8 Met. 213; Earing v. Lan-
singh, T Wend. 183; Smith v. Dygert, 12 Barb. £13.

The rule applies to travelers who approach eac
other in coming from opposite directions. Bolton
¥. Colder, T Watts, 360.

But in Louisiana it iz held to apply equally to
following travelers who attempt to pass a traveler
;:13]5 advance of them. Avegno v. Hart, 25 La. Ann.

In soch case the advance traveler is under no
legal obligation 10 furn to either side to allow the
Tollowing traveler to get in front of him. Bolton
v. Colder, supra.

Ereceptions to rule.

The exceptions to the rule of the road depend up-
08 the specisl circurastances of the case, and in
respect to which no genernl rule ¢an be applied.
St. Jobn v. Paine, 51 U, §, 10 How. 57, 13 L. ed. 537;
New York & L. 0. 8. Mail 8, 8. Co. v. Rumball, 62
U. 8. 21 How. 512,18 J. ed. 144; The Ceyugza, 81 T
3-_ M Wall. 276, 20 L, ed, §29; The W. H. Clark, §
Biss. 302; The Grace Girdler, 74 U. 8. 7 Wali. 196, 19
L ed. 113; The Orinoco, Holt, Rule of the Road, 93;
The Flora, Td. 114; The Great Eastern, Id. 167; The
Graf Van Rechteren, Id. 247; The Emma, Id. 207;
The Aura, Id. 255.

The rule of the road does not nsually apply to
Persons on horseback, who must as a rule yield the
tond to a vehicle, especially a wvehicle heavily
11 L. R A.

loaded. Dudley v. Bolles, 24 Wend. 465; Beach v,
Parmeter, 23 Pa. 196; Washburn v. Tracy, 2 D.
Chip. (Vi.) 178,

Rule not inflexible.

'The rules are not inflexible, and a strict obeerv.
ance should be aveided when there ig & plain risk
in adhering to them. The Pilot, 1 Biss.166; The
Santa Clauns, Olc. 428, 1 Blatchf. $70; The Sunny-
gide, 1 Brown, Adm. 250,

Where 4 person too rigidly adheres to the rule of
going to the right when the injury might have
been averted by variance from the rute, he may be
charged with fanit. Johpson v. Small, 5 B, Mon.
25; Goodhue v. Dix, 2 Gray, 181; Smith v. Gardnoer,
11 Gray, £18; Brooks v. Hart, 14 N, H. 307 ; O"Malley
v. Dorn, T Wis. 2361 Allen v. Mackay, 1 Sprague,
219: The Cornelius C. Vanderbilt, Abb., Adm, 381:
The Friend, 1 W. Rob. 478; The Commerce, 3 W.
Rob. 295,

Vinlation of rwde ; penally.

‘Where one driviog on a country road fajls fo
turn out for another whom he meets, a8 required
by the Rhode Island Statute, and so compels such
other to drive upon the side of the road, whers he
ia injered by colliding with a post standing outside
of, but near, the traveled part of the road, he may
sue the other, who fails to turn out for him incom-
plinnce with the Statute, Mahogaoy v.Ward, 16 R.
I —, Tndex DD, 155, .

The Statute providiog s penalty for & person
driving upon aroadway and about to meet a pass-
ing team, who does mot turn to the right ot the
centre of fhe road, does not provide per se that an
offender shall be lisble for all damage which may

a3

See also 20 L. R. A. 61; 26 L. R. A. 408, 769.
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7. Statements obviously made fo dis-
courage the bringing of a suit by pre-
dicting the other party's defeat and disadvantage
in the way of expenses because the party making
them is a lawyer are pot privileged on the ground
that they are made for the purpose of & com-

promise. (April 15, 1500,)
CROSS-APPEALS from a judgzment of the

dered in an action brought to recover damages
for the killing of plaintiff’s horse by the al-
leged negligence of defendant, plaintiff appeal-
ing from the refusal to give him treble damages,
and defendant appealing because of rulin
and instructions which permitted the return of
a verdict against him. A firmed on plaintif’s
appeal, Recersed on defendant’s gppeal,

*The facts are stated in the opinion,

Messrs. L. Harrvison and E, P, Arvine,
for plaintiff:

The court should have granted our motion
that damages be trebled. The Statute express-
ly gives these damages where any persen is in-
jured by the neglect of another to turn to the
right, when they meet in driving on the high-
way.

Gen, Stat. § 2690, )

It is not necessary to ask for treble damages,
The court adjudges them as matter of law.

Hart v. Brown, 2 Root, 301; Lobdell v. New
Bedford, 1 Mass. 1533; Sedgw. Damages, 571; 2
Wait, Act. and Def. 452,

It is not necessary to give the defendant no-
tice of any matters of law. ,

Pom. Rem. 8% 529, 530; Bliss, Code Pl
§ 181; Sedgw. Stat. and Const. L. §§ 113, 114,

CoxXEcTICUT STPREME COURT OoF ERRORS.

Superior Court for New Haven County ren- [

AFPR.,

The court did not err in refusiog to charge
the jury that the plaintiff’s violation of thecity
ordinance would be a conclusive bar to his re-
COvery.

Hartferd v. Talcott, 48 Conn, 526; Hirby v.
Boylston Market Asso. 14 Gray, 249; Heeney v.
Sprague, 11 R. L 456; Moorev, Gadsden, 93 N
Y. 12; Fuchs v. Schmidt, 8 Daly, 317; Van-
dyke v. Cincinnatl, 1 Disuey, 532, )

The weight of authority is decidedly against
the conclusive character of a violation of a mu-
nicipal ordinance on the subject of neglizgence.

Redf. Neg. & 104; Frost v, Plumb, 40 Conn.
111; Steele v. Burkhardt, 104 Mass. 59; Hanlon

25 | v, Sauth Boston Horse R. Co, 129 Mass. 310;

Neweomd v. Boston Protective Department, &
New Eog. Rep. 282, 146 Mass. 596; Knupfle v.
Knickerbocker Ice Co. 84 N. Y, 488; Platz v.
COolioes, 89 N. Y. 219; Hamilten v. Geding, 55
Me. 419; Heerey v. Sprague, supra; Lester v.
Howard Bank, 33 Md. 558; Niemeyer v, Wright,
75 Va. 239; Western & A. R, Co. v, Jones, 65
Ga. 631; Chicago, B. £ Q. R Co. v. Sims, 1T
Neb. 691; Cook v. Joknston, 53 Mich. 437;
Button v. Wauwatesa, 29 Wis. 21; Sehimid «.
Humplirey, 43 Iowa, 652; Harris v. Bunnels,
53 U. 8.12 How. 79, 13 L. ed. 901; Union Gold
Min. Co. v. Rocky Mountain Nat. Bank, 96 U,
8. 640, 24 L. ed. 648; Wetherell v, Jones, 3 Barn.
& Ad, 221, - )
The declarations of the defendant, objected
to by his coursel, were properly admitted by
the conrt. They were in no way connected by
the offer of compromise. An admission of &
fact i3 none the less admissible because made
in copnection with an offer of compromise.
Hartford Bridge Co. v. Granger, 4Conn. 142,

happen while there, but his Hability depends upon
the rules of law appiicable to cases of nerligence.
Newman v. Erngt, 81 N. Y. 8. R. 1, citing Earing v,
Lansingh, 7 Wend. 185 Simmonson v. Stellenmerf,
1 Edm. Bel. Cas. 14 ; Brooks v. Hart, 14 N. H. 307;
Parker v. Adams, 12 Met, £168 ; Palmer v. Barker, 11
Me. 338. .
Care required of traveler.

An instruction that if neither plaintif nor the
driver of the buggy in which he sat was guilty of
negligence, but that 1f the driver of defendant's
wagon, which collided with the huggy, was guilty
of negligence, the verdict should be for plaintiff,
. correctly states the law upon the exercise of or-
dinary care. Christian v, Erwin, 125 I1. 619,

A traveler upon 8 highway may presume, in the
absence of knowledge of a defect therein, that it is
reasonably safe; and if the bhighway be glonga
level tract of country, he may ride or driveat a
pace guch as ordinarily prudent persons would
adopt as safe under like circumstances. Wall v.
Highland, 72 Wis, 435,

The Act giving the Boston Protective Depart-
ment the right of way in going to a fire does not
relieve it from liability for negligence in injuriog
one not contributing to the injury. Newcomb v.
Boston Protective Department, 8 New Eog. Rep.
232, 146 Mass, 506,

A driver of a fire engine going to a fire, whose
duty it is to follow the direction of a hose cart in
front of him, and who must avoid all wagons and
obstructions, cannot be held to the same degree of
care 2§ an ordinary driver; and where he wus in-
jured by bLeing thrown off the engine in conse-
guence of the wheel of his cart droppizg intoa hole
over which the hoge cart passed, he was held not
guilty of eontributory negligence, Coots v. De-
troit, 5 L. B, A, 315, and note, 75 Mich, €28,
1L R A.

1

" Contributory negligence defeals recovery.

The genetral rule in actions for injuries suffered:
from a collision oo a highway is that plaintiff, to-
recover, must, himself, be free from farlt ¢ontrib-
pting to produce or occasion the mischief of which
he corrplains. MeLane v. Sharpe, 2 Harr, (Del.) 4815
Larrabee v, Sewall, 83 Me. 376; Parker v. Adams, 12
Met. 415: Munroe v. Leach, 7 Met. 274: Lane v.
Crembie, 12 Pick. 177; Lane v. Bryant, 9 Geay, 245;
Fules v. Dearborn, I Pick. 3t5; Mabley v. Kittleber-
ger, 37 Mich. 380; Dapiels v, Clegg, 24 Mich, 32:
Rrooks v, Hart, 14 N, H. 307 Drake v. Mount, 33 .
F. Lo 441 : Moody w. Oszood, 54 N. Y. 486; Wynn v.
Allard, § Watts & 8. 5245 Wood v. Luscomb, 23
Wis 28T; Harpell v. Curtis, 1 E. D. S8mith, 78; Knapp
v. Salsbury, 2 Campb. 5% Jonea v. Boyce, 1 Stark.
402 : Pluckwell v. Wilson, 5 Car. & P. 373; Williams
v. Holland, 8 Car. & P. 23; Weayde v. Lady Carr, 2
Dowl & R. 255,

Unskillful or recklesa driving s such neglizgence
as will prevent a recovery if it contributes to the
injury. Peoria Bridge Asso. v. Loomis, 20 TH. 2355
Fittsburgh Southern K. Co. v. Taylor, I Pa. 306;
Acker v, Anderson County, 20 8. C, 435; Cassedy v..
£tockbridge, 2 Vt. 301 : Flower v. Adam, 2 Taunt.
31t

Attempt to pass advance traveler.

A follower attempts to pass another at hia peril,
and is responsible for all damages caused thereby.
Avegno v, Hart. 35 La. Ann. 235,

An attempt of a following traveler to pass an ad-
vance fraveler, if not mede recklessly, is not such
contributory negligence as will defeat a recovery
for injuries from a defective roadway. Mochler v.
Shaftsbury, 46 Vi. 580; Fopper v. Wheatiand, 5
Wis. 621,

The rule applies to vesegels navigating the ocean.




1880,

148; Fuller v. Hampion, 5 Conn, 416, 426;
Marsh v, Gold, 2 Pick. 283; Home Ins. Co. v.
Baltimore Warehouse Co. 93 T, 8. 527, 548, 23
L. ed. 868, 870. : -

Messrs, W. C. Case and L. N. Blyden-
burgh, for defendant:

‘The eourt erred in itscharge, and in its refu-
sal to charge as requested, with regard tothe ef-
fect of the plaintiff’s violation of the city ordi-
pance upon his right to recover. Contributo?
negligence shown by fast driving is very dif-
ferent from the willful violation of the law;
and while the rate of speed fixed by the ordi-
nance is a proper thing to be taken inte con-
sideration in determining whether the driving
of the plaintiff was so rapid as to constitute
negligence, consideration for that purpose alone
does pot go far encugh; and yet it was for that
purpose and in that connection only that the
j;_]ry were allowed to consider the ordinance.
.The difference between contributory neglizence
and violation of law is recognized and ap-
proved in Newcomb v. Boston Prolective De-
partment, § New Eng. Rep. 282, 146 Mass, 596.

A person who is engaged in the violation of
law cannot recover for injuries sustained while
violating the law, if that viclation directly con-
tributed to those injuries,

Heland v. Lowell, 3 Allen, 407; Hall v. Rip-
ey, 119 Mass. 135; Tuttle v. Lawrence, 119
Mass, 276; Smith v. Boston & M. R. Co. 120
Mass. 490; Lyons v. Desotelle, 124 Mass, 387;
Cratty v. Bangor, 57 Me, 433; Baker v. Port-
lznd, 58 Me. 199; Norris v. Litehfield, 33 N. H.
27; Daris v. Guarnieri, 13 West. Rep. 433,
45 Ohio St. 470. See also, as bearing upon
this principle, Finn v. Donakue, 35 Conn. 216;
Funk v. Gallizan, 49 Coon, 128; Oscanyan v.

BroscmarT v. TUTTLE.

85
Winchester Repeating Arms Co. 103 U. S. 261,
26 L. ed. 539,

The court erred in allowing the evidence of
the conversation held between the plaintiff and

j defendant to go to the jury and to be consid-

ered by them.

Stranghan v, East Haddam, 11 Conn, 507,

Conversation while engaged in the endeavor
to settle difficulties is privileged and not to be
used against either party, unless one of the par-
ties admits a fact because it is a fact,

Hartford Bridge Co.v. Granger, 4 Conn. 142;
Strong v._ Stercart, § Heisk, 137; Wood v. Wood, 8
Ala. 158; Daniela v, Woonsocket, 11 R.1, 4; Ride-
out v. Newdon, 17 N . H. T1; Wisconsin State Bank
v. Dutton, 11 Wis, 371; Champan v. Dubois,
39 Mich, 2374; Dailey v. Coons, 64 Ind. 545,

Loomis, J., delivered the opinion of the
court:

This is an action to recover damages for the
loss of a horse, caused by the alleged negli-
gence of the defendant in so driving and man-
aging his horse and sleigh as to come into col-
lision with the plaintiff’s horse and sleigh, while
the parties were driving in opposite directions
along a street in the City of New Haven, The
case was tried to the jury and resulted in a ver-
dict of $700 in favor of the plaintiif, and there-
upen the plaintiff filed a motion that he be
awarded treble damages pursuant to the Stat-
ute, which was overruled by tbe court. Poth
parties have appesled to this court—the plain-
tiff on account of the denial of his motion for
treble damages, and the defendant om acconnt
of alleged errors in the charge to the jury and
in the rulings of the court as to the admission
of evidence. +

80 where a vessel unnecessarily attempts to pass
another vessel, she does so at her peril, and is lable
Tor the consequential damages. Naugntuck T. Co.
v. The Rhode Island, 7 N, Y. Leg, Obs. 38,

Excessive on sfreets.

Where persons enter into a coatest of speed with
their horses, on the street, driving at a dangerous
and gnlawful rate of speed, frightening the horzes
¢f another and causing them to run away, and in-
Jure the letter, a remedy exists in the latfer’s fa-
vor, independent of an ordinance rezulating the
rate of speed at which persons may drive within
the city limits. Middlestadt v. Moltison, T8 Wis,
265, citing Wright v. Malden & M. R. Co.4 Allen, 253;
Hall v._ Ripley, 119 Mass. 135; Hanlon v. South Boston
Horse R, Co. 129 Mass. 310,

But driving through the streets at a rate of speed
forbidden by a municipal ordinance, but not con-
tributing to the injury, will not prevent & recovery
Agairst the city for injuries from a defective high-
way. Baker v. Portland, 68 Me. 199; Heland v. Low-
ell, 3 Alien, £07: Alger v. Lowell, 3 Allen, 402; Stuart
;}L&Iachias Fort, 48 Me. £77; Welch v, Wesson, § Gray,

Riding a horse at an improper speed along a
Tuch-nsed public street in a populous city, and at

The negligence of & driver of a carrigge in ¢on-
trolling his homes after a collision caused by de-
fendant’s negligence, unlesa he did some act con-
tributing to the running away of his team, or the
like,will not relieve defendants £rom responsibility.
Belk v. People, 125111, 5&.

Evidence in action

To cases of injury by collision the plaintiff must
prove both care on his part and the want of care
on the part of defendant. Carsley v. White, 21
Fick. 254; Lane v. Crombie, 12 Pick, 1T7; Kennard
v. Burton, 23 Me. 39; Ratbbun v. Payne, 19 Wend.
3003 Butierfield v. Boyd, £ Blatchf. 356; Vennsali v.
Garner,1 Cromp, & M. 21; Vanderplank v. Miller,
Mood. & M, 169; Handayside v. Wilson, 3 Car, & P.
528 ; Bills v. Brown, 9 Car, & P. 601; Butterfield v.
Forrester, 11 East, &% Smith v, Dobson, 3 Man. & 3.
507 Marrott v. Stanley, 1Scott, N, R. 392; Raisin v.
Mitchell, § Car. & P, 613,

In case of a collision, being on the wrong side of
the road &t the time is prima facieevidence of neg-
ligence. Damon v. Scituate, 119 Mass. 6 ; Steele v,
Burkhardt, 104 Mass, 58; S8mith v. Gardper, 11 Gray,
418; Jones v. Andover, 10 Allen, 13; Spofford v.
Harlow, 3 Allen, 178; Burdick v. Worrall, 4 Barh,

the same time looking in another direction from | 506.

that in which the rider is going, is calpable negli-
f};‘_nce. Stringer v. Frost, 2 L. . A. 614, 118 Ind.
s
Mutual negligence of parties.

The neglizence of one party will not excuse the
Degligence of the other. Chamberlain v. Ward, 62
U.8.21 How. 549, 16 I.. ¢d. 213: Davies v. Mann, 10
Mees, & W, 548; Colchester v. Brooke, T Q. B, 317;
Greenland v. Chaplin, 5 Exch. 242,

ML R A. .

But it isnot as macter of law such a fault as will
defeat a recovery if it did not contribute to produce
the injury, angd plaintiff was free from negligence
in other respects. Eennard v. Burtomn, 25 Me. 39
Parker v. Adams, 12 Met. 415; Simmonson v. Stel-
lenmerf, 1 Edm. Sel. Cas. 134: Clay v. Wood, 5 Esp,
44; Chaplin v.Hawes, 3 Car. & P. 555; Wayde v. Lady
Carr, 2 Dowl. & R. 255,
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The Statute upon which the plaintiff bases
his claim for treble Gamages provides as fol-

lows: -
© *<See. 2689 When the drivers of any ve-
hicles for the conveyance of persons shall meet
each other in the public highway, each shall
turn to the right and slacken his pace, so as to
give half the traveled path, if practicable, and
a fair and equal oppertunity to pass, to the
other. . .

“Sec, 2690, Every driver of any such vehicle
who shall, by negltlecﬁng to conform to the pre-
ceding section, drive against another vehicle
and injure its owner, or any person in it, orthe
property of any person . . . shall pay to the
party injured treble damages.”

Whether, in order to recover the extraordi-
nary damages given by the Statute, it is neces
sary to refer to it specifically in the complaint,
we will not determine, but it is conceded to
be necessary to state such faets in the com-
plaint as will clearly bring the defendant with-
in the provisions of the Statute.

The plaintiff may have an election between
his remedy at common law and the one given
by statute, but the court has no election and
can onty render such judgment in damages as
the record calls for. In order, therefore, to re-
quire the court to threefold the daronges it
must appear that the verdict was necessarily
founded upon a violition of the Statute on the
part of the defendant. This does not appear.
The complaint dees not allege that when the
teams of the plaintiff and defendant were about
to meet in the public highway the defendant
failed to turn to the right and slacken his
pace, nor that it.-was practicable for him to do
50; rot that the defendant failed to give the
plaiotiff a fair and equal opportunity to pass;
nor that he drove against the plaintiff's horse
or vehicle on account of his failure to do these
acts, The fifth and sixth paragraphs of the
complaint, which were traversed, zet forth the
principal actionable facts. The fifth avers
““that the defendant's horse was badly broken,
untrained, balky and subject to sudden starts
of more or less unmanareable action, all of
which the defendant well knew before he drove
upon said bighway that day.” Ii may be that
in these facts alone the negligence which occa-
sioned the injury consisted, rather than in the
things which the Statute mentions. Thisisnot
a matter of mere speculation, for it appears from
the finding that ““the plaintiff offered evidence
to prove, and claimed that he had proved, that
the horse of the defendant was a vicious, un.
manageable and balky horse, which the de-
fendant well knew, and that it was so improp-
erly hitched to the sleigh as in traveling to
strike the maoner with one or both of the hind
hoofs, thereby causing it to take fright and be.
come difficalt to control; that when the de-
fendant first undertook to start from the Boule-
vard Hounse his hotse balked, and balked for a
considerable time, and that while so balking
the defendant was advised by the hostler of the
Boulevard House to go home by way of Shelton
Avenue, where there was no erowd and no
number of teams passing, and that said hostler
offered to take his horse for him out upon said
avenne, and that the defendant could and ousht
to have gone home that way, but that in fact
the deferdant refused to go that way and per-
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sisted in driving vpthe Boulevard, where there
was a large erowd on the sides of the street and
man{ teams passing to and fro, and that when
finally the horse of. the defendant did start it
bucked and jumped and pursued a zigzag course
up the avenue and was not controlled by its
driver up to the time of the accident.” .

The sixth paragraph of the complaint avers
that “ when the plaintiff and defendant were
nearly opposite each other, the defendant
carelessly and negligently drove, or permitted
his horse to go, across the highway, and to
strike violently against the mare of the plain-
tiff.” It would seem from this allegation that
the defendant had already turned to or was on
the opposite side of the highway from the
piaintiff, and that it might well have been one
of those **sudden starts of more or less un-
manageable action,” just set forth, that caused
the strange movement towards the plaintiff and
the consequent collision,

If this were the proper case for the applica-
tion of the Statute, we see no vbjection to the
mode of proceeding adopted by the plaintiff,
Indeed, we think the practice i in such cases
for the jury to find such damages as they may
think proper, and then the court enhances the
amount in its judgment 1o meet the statutory
requirements. Hart v. Brown, 2 Root, 801;
Brewster v. Link, 28 Mo. 147; Lobdell v. New
Bedford, 1 Mass, 153; Swift v. Applebone, 23
Mich. 252; Wynne v. Middleton, 1 Wils. 126.

The defendant’s appeal is based upon several

assignments of error, but the important one re-
lates to the effect upon the piaintiff’s right to
recover of his own violation of a city ordi-
nance, which contributed, as the defendant
cleimed, directly to the injury. The question,
and the manner in which it arose, appear from
the finding as follows:

In connection with the claim that the place of
the accident was within the city limitsand was
in a public highway of the city, the defendant
further claimed that the view of both the
plaintiff and defendant was so obstructed as to
render it impossible to ‘see the teams as they
were approaching each other in time to avoid
the collision by the exercise of ordinary ecare,
and that up to the instant of the accident the
plaintiff had been and was driving at the speed
of at least fifteen miles per hour; and the de-
fendant put in evidence an ordinance of the
City of New Haven in force st the time of the
accident, to wit: ** No owner or person having
for ihe time being the care or use of any horse
or other beast of burden, carriage or draft,
shall ride, drive or permit the same to go at
a fasterrate than an ordinary trot, or six miles
an hour, in any street in said city.” Charter
and Ordinances of the City of New Haven,
1883, p. 122, §53. And be claimed that the
law i3 so that if the jury should find that the
plaintiff was not following this ordinance at
the time of the accident, such urlawful act, if
it directly contributed to the plaintiff’s injury,
was a conclusive bar to the plaiotifi's recovery
in this action, and not merely evidence of con-
tributory negligence,

This request was not complied with by the
court, but the charge to the jury on this point
was a9 follows: “ If you find that the ordi-
pance wasin fact violated and that its violation
entered into the accident which you are now
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considering as a cause or one of its causes, you
may take it into consideration as ooe of the
circumstances to be considered by you in pass-
ing upon the question of whether the defend-
ant was negligent, and in passing upon the
question of whether the plainiiff himself con-
tributed by his own negligence or want of care
to the injury. I say it is one of the circum-
stances which may be taken into consideration
by the jury in order to determine whether or not
the defendant was negligent, and to determine
whether or vot the plaintiff contributed by his
want of care to his own injury. Evenif the
plaintiff was violating the ordinance in the way
that I have mentioned, in my judgment it does
not necessarily show that he was guilty of negli-
genee in such 8 way as to deprive him of the
Tight to recover. I think it is not conclusive,
Itis oneof the facts which you are to consider,
and, after taking all the facts together, if you
find that the plaintiff did not contribute to his
own damage, he is entitled to recover if he
makes out the other parts of the case to your
satisfaction, notwithstanding the ordinance.”

Then, in another connection, the court, re-
curring to the same uestion, told the jury
again: *‘ But, gentlemen, driving on the right-
hand side or the left-hand side of the centre
line is not, in my judgment,a conclusive cir-
cumstance either way, Iden’t think that is
conclusive, 1 think it is one of the facts
which enter into the case substautially in the
same way as this ordinance enters into it; that
is, in an analogous way. Being on the left-
hand side of theé middle line might be evidence
of neglizence, or the circumstances might be
such that it was not negligence. Driving
faster than the ordinance permits might be neg-
ligence, or the cireumstances might be such
that it would not be any negligence at all, or,
at least, not such neglizence as to prevent a
party from recovery; or it might be such neg-
ligence as would make a party lable. But it
is for you to say, gentlemen; these are the cir-
cumstances, all of whkich go into the case, and
upon the summing up of them all you are to
gay whether the defendant was negligent or
noi.”and also whether the plaintiff was so or
not,

And again, as the judge was about to con-
clude his charge, & juror inquired whether the
plaintiff incurred any responsibility in getting
up the trof. The court thereupon added: “1
think the question of the ordinance is all there
18 about it. It seems to me that what I have
said in respect to the right of way, the commeon,
Public highway, is s&ll covered by that. I
don’t think because & man drives a horse faster
than a certzin rate he thereby necessarily be-
comes liable. ¥tis a circumstance from which

13 neglizence or want of care may be proved,

D this particular case I do not think be incurred
any liability; he might be liable toa fine or
something else, but I don’t think in this par-
tcular case, gentlemen, that of itself makes
him liable; it {s only one of the circumstances.
You should take the whole case together and
determine whether he was negligent or whether

¢ was not negligent.”

t i3 manifest from these quotations that the
lezal proposition coutained in the charge as
actually given woes radically different from
that contained in the defendant’s request. The
LR A
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latter made ano illegal act, if it’ directly eon-
tributed to the injury, a bar to recovery as mat-
ter of Iaw; while the former did not recognize
the plaintiff’s illegal act as necessarily & con-
tributory fault at all. It virtnally eliminated
the leg'H element and reduced the matter to a
mere question of faet within the exclusive
province of the jury, who were to receive the
matter as they would any item of evidence.
If it did not in their opinion prove pegligence
in faect, it amounted to nothing. If it did
prove negligence, then there was still another
question-—not whether the illegal act caused
the injury, but whether the negligence which
they actually found proved from: all the evi-
dence (Including the illegal act) caused it. We
think the charge erroneous and that the request
contained a true statement of the law as it has
been established by a decided preponderance
of judicial authority.

It is true there is a seerning disagreement in
the eases which at first impression is quite con-
fusing, yet upon more careful serutiny it will
appear that the difference consists, not in the
principle adopted, but mostly, if not entirely,
in the mode of its application,

‘While all, or nearly all, the couarts of lastre.
sort in the United States that have had thesub-
ject under consideration, agree in the legal
proposition that any eulpable negligence or any
illegal act on the part of the plainiiff which es-
sentially contributes to his injury will prevent
a recovery, yet there is a marked difference in
opinion as to what constitutes a contributory
cause of injury. This difference, however, is
mostly, if not entirely, eonfined to cases afect-
ed by the plaintiff’s vioclation of the Sunday
Law.

For instance, the courts of Massachusetis -
have held in numerous cases (and several other
States have followed the same rule), thata per-
son traveling on Sunday, not from necessity or
charity, canoot recover of a town or city for
injuries cansed by a defective highway or even
by the carelessuess of another traveler. Bos-
worth v. Swansey, 10 Met. 363; Jones v. An-
dover, 10 Allen, 18; Feital v. Middlesex B. Co,
109 Mass. 3983; Smith v. Boston & M. R. Co.
120 Mass. 490; Cratiy v. Bangor, 57 Me. 423,

But in reaching such a result the courts of
Massachusetts bave uniformly assumed that
the plaintiff’s unlawful act contributed to his
injury: while on the other hand the courts of
New York and of some other States Following
the ssme rule have reached the opposite result,
and have held that the plaintiff in such cases
may recover, always giving as among the con-
trolling reasons that the illegalact did not cou-
tribute to the injury.

There must of course be a fallacy somewhere
in the reasoning that can reach opposite results
while proceeding upon the same premises. It
seems to us that the fallacy in the reasoning of
those who support the Massachusetts rule con-
sist3 in assuming (uncousciously no doubt) that
a mere concurrence of the illegal act with the
accident in point of time i3 to be treated as a
concurring cause of the injury, which it is not,
but rather a condition or incident merely. In
all other cases than these affected by the Sun-
day Law the courts of Massachusetts have dis-
criminated and applied the principle of con-
tributory fault in strict accordance with the
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distinction we have suggested; for instance, in
Welch v, Wesson, 6 Gray, 503, where itwo per-
sons were racing contrary to law, and one of
- them negligently injured the other, it was held
the injured party could recover, because his
own iliegal act did not contribute to his injury,
So where the plaintiff’s team was standing in a
street in a manner prohibited by statute, and
was carelessly rue into by the defendant, are
covery was sustained upon the same ground.
Steele” v. Burkhardt, 104 Maszs, 59, And in
Gregy v. Wyman, 4 Cush. 322, it was decided
there was error in holding a plaintiff’s illegal
conduct to be an essential element of his case,
when in fact it was merely incidental to it,

The fallacy of the reasoning in support of
the Massachusetts rule in cases affected by the
Suaday Law has, we think, been most ably ex-
posed by the courts of Wisconsin, Maine,
Rhode Island, Yermont and New York; while
at the same time, ag weshall see, they strongly
support the proposition of law contained in the
defendant’s request to charge.

In Suiton v. Wauwalosa, 29 Wis. 21, the
plaintiff was driving his cattle to market on
Sundey in violation of the Statute, when they
were injured by the breaking down of a de-
fective bridge, which the defendant town was
bound to maistain. The defense was the
plaintifi’s own illegal act. Dixon, C%. J., in
delivering the opinion of the court, said: *“To
muke good the defense il must appear that a
relation existed between the act or viclation of
law on the part of the plaictiff, ard the injury
or accident of which he complaing, and that
relation must have been such astohave caused,
or helped to cause, the injury or accident, not
in any remote of speculative sense, but in the
natural and ordinary course of events, az one
event is known to precede or follow another.”
It is then shown that a violation of the Sunday
Law is not of itgelf an act, omission or fanls of
this kind with reference to a defective bridge,
ovelr which a traveler may be passing, unlaw-
fully though it may be, because the violation
of such a law has no tendency tocause it.  All
other conditions remaining the same, the same
accidént would have happened on any other
day, or if the traveler was al the time on av
errand of necessity or mercy.

The case of Baker v. Portland, 538 Me. 199,
did eot arise under the Sunday Law, but the
plaintiff was injured by a defect in the high-
way while driving at a rate of speed prohibited
by the village ordinance, and the judgment in
favor of the plaintiff was sustained expressly
upon the ground that the jury had found that
the fast driving did not comtribute to the in-
jury. Barrows,J., in delivering the cpinion
of the court said: *“The defendant has cited a
strong live of cases showing that when the
plaintiff was violating a eity ordinance he
could oot recover. But in all the latter class
of cases it will be seen upon examination that
the wrongful act of the plaintiffs either was,
or was assumed to be, in some manner or de-
gree contributory to the producing of the in-
Jury compiained of. . . . Undoubtedly there
4re mMany cases where the contemporaneous
violation of the law by the plaintiff is so con-
nected with his claim for damages as to pre
clude his recovery. . , . But the fact that a
party plaintiff wus et the time of the injury
11 L. R. A,
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passing anolher wayfarer on the wrong side of
the street, or without giving him half the road,
or that he was traveling on runmers without
bells in contravention of the Statute, or that he
was smoking a cigarin the street in violation of
a municipal crdinance, while it might subject
the offender to a penalty, will not_excuse the
town for a neglect to make its ways safe and
converient for travelers, if the commission of
the plaintiff’s offense did mot in any degree
contribute to produce the injury of which he
complaing,” )

In Baldwin v. Barney, 12 R. I 892, where it
was held that a person illegally traveling onm
Sunday along a highway could recover against
one who recklessly caused a collision and con-
sequent injury to the plaintiff, Durfee, CA. .J,
referring to the Massachusetts cases, said:
*“The logic of these cases is that a person who
receives an injury while traveling contributes
to that injury by the act of traveling, and that
he is therefore bound toshow hisright to travel
in order to show that his own fault did not
concur in causing the injury.” The chief jus-
tice then proceeds to demonstrate the fallacy of
this position by many arguments and pertinent
illustrations, and shows that in that case the
injury must be regarded as 2 mere incident or
concomitant of the traveling apd not its effect,
and that it would have happened just the same
if the plaintiT, instead of being engaged in
violating the law, had been going to or from
church, -

In Joknson v. Irasburgh, 47 Vt. 28, the court,
while holding with the courts of Massachusetts
that a person traveling on Sunday in violation
of the Statute could not recover of a town for
an injury sustained by reason of a defect in the
highway, yet places its decision upon aradically
different ground, pamely, that the town was
under ne legal duty to furnish a safe highway
to travel apon when 2t that precise time he waa
forbidden by Iaw to travel over the highway,
and owing no duaty to him they could not be
liable for any neglect. This position was sos-
tained by sirong arguments and by the citation
of many cases analogous in principle. This
may be the true ground and that the Massacha-
setts cases referred to are right in result and
wrong simply in the reasons given in their sup-
port; but whether this is so or not we have no
occasion now to determine, We refer to the
case because the opinion of the court, as given
by Ross, J., vot only shows that the reasoning
that supports the Massachusetts rule in this
class of cases is wrong, but establishes the true
principle and distinction in regard to illegal
acts of a plaintiff that will prevent him from
recovering for injuries received. The court
says in regard to the casethen in hand: “Ttis
difficult to maintain that the traveler’s illegal
act contributed to the happening of the zcei-
dent. The insufficiency of the highway re-
wmaining the same, and the traveler being atthe
place of the insufliciency under the same cir-
cumstances on any cther day of the week, the
same accident or injury would bave befallen
bim. " A contributory cause is one which under
the same eircomstances would always be an
element aiding in the production of the acci-
dent. The fact that the traveler is unlawfully
at the place of the accident does not contributa
to the overturn of his carriage or the produc-
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tion of the accident. The same forces and
«causes would have overturned the carriage and
caused the accident as well on a week day as
on the Sabbath; as well when the traveler was
lawfully at the place of the accident as when
unlawfully there, . . . Neither ¢an the fact
that the party receiving the injury was at the
time engaged in an unlawful act deprive him
of the right of recovery. If the plaintiff at the
time of the injury had been profaving the name
of the Deity he would have been engaged in
an unlawful act.”

The case of Plafz v. Cohoes, 89N, Y. 219, was
<ited in behalf of the plaintiff as conclusive in
his favor provided this court should accept it as
«<containing the true rule of law. We do not so
regard it, but consider the case as falling into
the same line with the other cases referred to
and in perfect harmony with themso far as the

. point under discussion is concerned. So that
its acceptance by us will not require us to sus-
tain the ruling complained of; but on the other
band we think it recognizes and adopts prioci-
ples that sustain the defendant’s position. It
wag there held, contrary to the Massachusetts
rule, that where, through the culpable omission
of duty on the part of a city, a street had be-
<ome 80 obstructed that a traveler was thereby
injured, it was no defense that the accident
happened on Sunday and that the plaintiff at
the time was traveling contrary to the Sunday
Law. The reasoning by which this position
Was supported was essentially the same as in
the other cases we have referred to. Asin
those cases, 50 in this, the court makes an ex-
haustive argument to show that the illegal act
of the plaintiff did not contribute to hisinjury,
thowing by necessary implication that the court
regarded that fact as a controlling one. Dan-
forth, J,, in giving the opinion, after citing
Batdwin v, Barney, supra, and other similar
<ases, said: ** It may be said that if the plain-
tff had obeyed the law and remained at bome
aad not traveled, the accident would not have
happened. That isfnot enough. The same
obedience to the laws would have saved the
Dlaintiffs in the cases just cited. It must ap-
pear that the disobedence conmtributed to the
2ecident or that the Statute created a right in
the defendant which it could enforce. But the
object of the Statute is the promotion of pub-
lic order and not the advantage of individuals,
The traveler is not declared to be a trespasser
vpon the streets, nor was the defendant ap-
rointed to cfose it against her. In such an ac-
tion the fault which prevents s recovery is one
Wwhich directly contributles to the accident. . . .
It may doubtless be said that if the plaintiff
had not traveled she would not have been in-
Jured: and this will apply to nearly every case
of collision or personal mjury from the negli-
gence or wiilful act of another. Had the
i0jured party not been preseni he would
Do have been hurt. But the act of travel is
Bot oue which usually results in injury. = It
therefore cannot be regarded as the immediate
Cause of the accident, and of such only the law
takes notice.™

Bat there is still another reason given by the
<ourt in support of its conclusion which is
particularly relied npon by the plaintiff’s conn-
tel as decisive of the present case. :

We refer to the point that the Sunday Law
1liL R A
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exhausts itself in the penalty prescribed, and
that to give it further effect by forfeiting the
plaintiff’s right of action would be in effect
adding to that pemalty. This reason is given
also in the Wisconsin case, We find no fault
with it if applied as we think the court intend-
ed. It is very important at the outset to look
at the principle precisely as stated by the New
York court: ¢ The courts may not add to the
penalty imposed by that Statute a forfeiture of
the right of indemnity for an injury resulting
from the defendant’s neglizence and the viola-
tion of the Statute cannot be regarded as the
immediate cause of the injury.”

The entire force of the rrinciple consists in
its connection with the fact last stated, which
manifestly ig the only founcation that cansup-
port it as & rule of law. It is only upon the
assumption that the plaintiff’s illegal act does
not contribute to his injury that you can add
to the penaity by denying a right of action for
theinjury, Surely one must first havea right of
action before he can forfeit it. He cannot Iose
what he never had in fact or in right. Where
the plaintiff’s illegal act does contribute to
his injury be has no right of action whatever,
and by so holding nothing i3 added fo the pre-
scribed penalty. Itisplain that the New York
court never intended to apply the principle to
any case except to the one expresslystated,or one
like it, that is, where the plaintifl’s act bad not
contributed to bisinjury. To make any other
than such a restricted application of the prin-
ciple would produce most flagrant injustice and
lead to most absurd results. It would enable
a party to enforce a contract made upon Sun-
day ot tocomeinto court and demand judgment
in his favor in an action founded upon any ille-
gal transaction, provided it was subject toa pen-
alty. Instead, then, of accepting the proposition
thal denial of recovery toa law breakerinsuch
cases i3 equivalent to ap addiiion to the pen-
alty prescribed, we prefer, on the other hand,
10 hold that the allowiogz of a recovery, where
the illegal act was a cause of bis injury, would
be equivalent {o an exemption from the penalty
to that extent in favor of one confessedly guilty
and the imposition of it npon one confessediy in-
nocent, If we were to look at the consequences
to the plaiatiff alone it would be true in a sense
that his violation of law may reach beyond the
penalty prescribed and defeat his right of ac-
tion, or rather prevent him from having such
right. But it i3 cur duty to consider the rela-
tion of the illegal act in question to third per-
sons and to the cause which the plaintiff seeks
to enforce against others.

It is no more unjust in principle to allow an
injured personto recover compensation in dam-
ages from an entirely innocent third party,
than it is to allow him to recover for a self-in-
flicted injury. The real principle is the same
(although the degree of injustice may not be),
whether the plaintiff was the sole author of his
injuries or whether bis illegal act or fault com-
bined with thiat of the defendant to produce
thewm, for, in such case, it is impossible to ap-
portion the damages or to determine the rela-
tive Tespousibility of the psrties, or whether
the plaintif would have been injured at all
except for his own contributlion to the result,

The principle that neglizence on the part of
the plainiiff eontributing to his injury will pre-
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vent a recovery s universally accepted. There
can be no good ground for distinction in this
respect between negligence and any illegal act
which is a contributing cause of the injury.
It may be easier to determine the effect of neg-
ligence in & given case than to determine the
effect of an illegal act, and owing to the great
number of prohibited acis, especially under city
ordinanceg, cases have frequently arisen where
courts have determived that certain illegal acts
could not be considered contibutory faults, yet
the rule applicable to negligence and to ilegal
acts on the part of the plaintiff is precisely the
same. To prevent recovery the negligeuce in
the one case, or the illegal act in the other, must
have the relation to the injury of cause to the
efiect produced.

In every case which we have been able to
examine, where it eppeared that disobedience
to the law directly contributed to the injury, it
has been accepted as & perfect defense.

It will be noticed ihat in some of the cases
we have cited the court discussed and decided,
a3 matter of law, the question whether the fauit
of the plaintiff relied upon in those cases was one
which could be considered as contributing at all
tothe injury. Ordinarily these mattersare with-
in the province of the jury. If, however, the
fact relied upon as a contributory fault sheuld
be manifestly independent of theinjury and not
standing in the 1elation to it of cause and effect,
the evidence to prove it could properly be ruled
out by the courl, or where the fact has been
allowed to come into the ease without objec-
tion to the evidence offered to prove it, the
court may then determine its legal significance.

In the case at bar there can be no doubt that
the rate of speed at which it was claimed the
plaintiff was at the time going might have con-
tributed directly to the injury, The court
could not properly have ruled out the evidence,
but 14 was the exclusive province of the jury to
determine at what speed the plaintif was go-
ing, and whether it was within the prohibitory
ordinance, and if so, whether the illegal act
contributed to the collision. 'The court, as we
have seen, did not allow the question to go to
the jury in this light, but only as mere evi-
dence of negligence; aud herein we think the
court erred.

The difference between the rule of law as
laid down by the court acd that contained in
the defendant’s request to charge is clearly
shown in the recent well-considered case of
Neweomb v. Boston Protective Department, 146
Mass. 600, 6 New Eng. Rep. 282, The plain-
T brought his action to recover for injuries
received while sitting upon his cab, from the
negligent driving of a wagon agsainstit by a
servant of the defendant corporation. There
was evidence tending to show that at the time
of the accident he was violating an ordinance
by waiting in a street without placing his ve-
bicle and horse lengthwise with the street, as
near as possible to the sidewalk, and that this
illegal conduct contributed to the injury. The
question for review, as in the case st bar, re-
lated to the correciness of the instructions given
to the jury by the presiding judge as to the ef-
fect of the plaintiif's unlawful act upon his
right to recover for the injury received. In
discussing the question the court says: “Asa
general rule, in decidinga guestion in relation
LLERA .
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to negligence, each element which enters asa
factor into one’s act to give it character isto be
congidered in connection with every other, and
the result is reached by considering all together.
But, for reasous which will presently appear,
illegal conduct of & plaintiff directly contribut-
ing to the occurrence on which his action is
founded is an exceplion to this rule. Such
illegality may be viewed in either of two as--
peets.  Looking at the trzasaction to which it
pertaing as a whole, it may be considered asa
circumstance bearing upon the guestion wheth-
er there was actual negligence; or looking atit
simply in reference to the violated law, the act
may be tried solely by the test of thatlaw. In
the latter aspect it wears a hostile garb, and an
inquiry is at once suggested whether the plain-
tiff, as a transgressor of the law, isin a posi-
tion to obtaln relief ai the hand of thelaw, In
the first view, the illegal conduct comes within
the general rule just stated; in the second it
does not. ‘Thisdistinction has not always been
observed.” The court then refers to decisions
in different States, and continuing says: ** No
case has been brought to our attention, and up-
on carefnl icvestigation we have found none,
in which a plaintiff, whose violation of law
coutributed directly and proximately to cause
him an injury has been permitted to recover
for it; and the decisions sre numerous to the
contrary.” The court, after citing some of the
eases from other jurisdictions arising under
the Sunday Law, where a different eonclusion
was reached from that of their own court, con-
cludes as follows: *< But whatever criticisms
may have been made upon the decisions or the
assumptions in certain cases, that illegal action
of a plaintiff contributed to the result or was
to be treated &3 a concurring cause, or upon
language in disregard of the distinction be-
tween a cause and a condition, there has been
none upon the doctrine that when the plain-
tiff’s illegal conduct does directly contribute to
his injury it is fatal to his recovery of dam-
es,””

The defeadant makes the further elaim that
the court erred in admitting as evidence a cer-
tain conversation between the parties. The
record presents the question as follows: Ata
later stage of the cise, when the plaintiff had
reached the close of Lis direct testimony, he
was recalled and Mr, Zacher put the following
question: *“At the interview at Cowell's res-
taurant, did Mr. Tuttle say anything as to
whether you could wic the suit if you brought
one against him, and if so, what did he say?”
To Lhis question the defendant objected, the
court admitted it and the defendant excepted.
The witness answered, “When I got ready to
go away and after Mr, Cowell had gore out,
Mr. Tuttle said, ‘ Look here, now, you have
three years’ time to bring a suit against me;
don’t be in a hrurry; you don’t know so much
about law as I do; this iIs a jury trial; we are
going to have this before a jury, and I know
every juryman in the county, and you can’t gei
twelve men together that will convict me, T am
sure; there is always one that will stand out,
and I know every one of them; and further-
more, it will cost you $6 to my one to fight the
case. Iam alawyer myselfand am acquainted
with all the lawyers, and where it wil! cost you
a dollar it will cost me twenty-five cents.” I
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gaid, *T will see about this.” I went up to

Judge Harrison and told kim all about it.” Mr.

Case moved to strike out the answer of the wit-

pess as irrelevant and improper. The motion

was overraled. During the time that the de-
fendant was objecting to thistestimony and the

Plaintiff's counsel was stating what he proposed

1o prove, all of which took place in the presence

of the jury, the defendant made no cbjection

to his so stating, and took no exception what-
ever. Mr. Henry Cowell testified in substance
a8 follows: T was at Cowell's restaurant on
the oceasion mentioned, The interview wasin
a room up-stairs, Mr, Broschartand Mr. Tut-
tle talked a good while. It was &ll friepdly.
We all three arose to go down stairs; Mr. Bros-
chart and myseif were in advance, Mr. Tuttle
was back in the room a little, I had got outside
the door; Mr. Tuttle says to Mr, Broschart,
‘Hold on, young man, I want to speak to yon
aminute,”  Mr. Broschart turned back; I went
on tiiowr;\ etairs, and heard nothing of what was
Sal .)’

_ 'The authorities seem well agreed that pro-
posals made while a compromise is in treaty
between the parties cannot be offered in evi-
dence, but conversations in which an independ-
ent fact is disclosed may be admitted to prove
it. Itis admitted that there had been a con-
ference between the parties in the presence of
Cowell for the purpose of compromise, but the
treaiy had apparently conecluded and Cowell
had Ieft the room snd the plaintiff was in the
4ct of leaving when the conversation in ques-
ton oceurred. 14 seems to have been prompted
by the belief that the plaintiff was unwilling to
compromise aud inclined to bring a suit, The
statements of the defendant were obviousty
made to discourage the bringing of a suit and
Probably with a view to bring about ancther
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conference in the future. We do pot think the
statements made by the defendant can be re-
garded as privileged within even the most lib-
eral interpretation of the rule, but the doubtful
point is whether the statements involve an ad-
mission of any material fact, Certain it isthat
there was no express admission, norisit essential
that there ghould have been, for admissions
may be implied from the language or conduct
of a party. The evidence relied upon may in-
deed fall far short of establishing the admis-
sion, but if it tends in any degree to this end it -
should be allowed to go to the jury for their
consideration. Marsk v. Gold, 2 Pick. 235.

In the present case no existing fact bearing
upon it is referred to, but the language consists
wholly of boast{ul assertions of what the de-
fendant may be able to accomplish by indirect
meang_jn the way of preventing a recovery.
Some of the assertions, such for instance as
refer to the relative expenses of the pariles in
the event of litigation, are clearly immaterial
considered by themselves, but those assertions
which refer, or may be construed to refer, to
the defendant’s ability, by the use of indirect or
improper influences, to divide the jury and so
prevens the plaintiff from recovery, may, we
think, in the absence of other explanation, tend
in some degree to evince a consciousness on the
part of the defendant that he was really re-
sponsible for the plaintiff’s injury. It 1s not
certain of course that this is the trme interpre-
tation of the defendant’s meaning, but as it
seems to us apossible one we think the evi-
dence could be considered and weighed by the

ury.
! There was error tn the judgment complained
of upon the defendant's appeal, and @ new trial
18 ordered.
In this opinion the other Judges concurred.

; MINNESOTA SUPREME COURT.

Bz ESTATE OF Charles A. WASH-
BURN, Deceased.

William L. PUTNAM, Exr., ete., of Israel
Washburn, Jr., Deceased, Appt.,
o
Heury . PITNEY, Jr., Admr, e & . of
Charles A. Washburn, Deceased, Respt.

{....Mion,_...)

*1. A foreign will, if executed accord-
ing to the laws of this State, may be ad-
mitted to probate here, and letters of administra-
tion with the will annexed issued, although the
testator left only personal property in this State,
consiruing and explaining secudon 32, chap. 2, of
the Probate Code (Laws 1889, chap. 46),

2. A creditor residing in Maine, whose
debtor died in New J ersey, the State of
his domicii, and where his will basbeen probated,
letters testamentary issued, and the administra-
tion of his estate ia being had, petitioned a probate
court in this State that the will be admitted to
Probete and letters of administration issued here,
alleging that the testator left personal property

*Head notes by MITCHELL, J.
1LILLR A

in this State. There are no creditors, legatees or
distributees of the estate residing in this State,
and no reason is shown why the petitioner cannot
' prove and collect his claim in New Jersey, where
the principal administration of theestateis being
had. Heid, thatthe petition was properiy denied,
as ancillary administration in this Sfate is unnec-
essary, and to grant it would, under the ¢ircum-
atances, be contrary to the principles of comity
between States,

(January 13, 189L)

APPEAL by petitioner from an order of the
District Court for Hennepin County deny-
ing his motion for new {rial of the questions
arising upon appeal from an order of the Pro-
bate Court which it had affirmed and which
refused to grant ancillary administration upon
the estate of Charles A. Washburn, deceased,
Affirmed.

Charles A. Washburn was a resident of
Morris County, New Jersey, where he died
about Janoary 15, 1839, leaving a last will and
testament of which Henry C. Pitney, Jr., was
appointed administrator with the will annexed
by the courts of New Jersey.

Before his death Washbum had executed
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and delivered to Ysrael YWashburn, Jr., a res-
ident of Portland, Maine, his promissory note
payable in New York, Israel Washburn, Jr.,
died shortly before June 15, 1833, and William

* L. Putnam was appointed his executor,

For the se of collecting this note out of
assets left by Charles A, Washburn in Minne-
gota, Putnam applied to the Probate Court for
Hennepin County for the issnance of ancillary
letters of administration upon the property sit-
uated within fts jurisdiction, )

This application was refused, and the District
Court baving affirmed the decision, petitioner
brings the case to this court. :

Messrs., Ferguson & Kneeland for ap-
pellant, )

Messrs. Shaw & Cray for respondent.

Mitchell, J., delivered the opinion of the
court:

The short facts, according to their legal
effect, may be stated thus: A creditor, re-
siding in the State of Maine, whose debtor died
in the State of New Jersey, the place of his
domicil, and where his will hasbeen probated,
and letters testamentsry issued, and where the
administration of his estate is now being had,
petitions the Probate Court of Hennepin
County in this State that the will be admitted
to probate, and letters of administration with

- wili aonexed be issyed. The petition alleges
- that the deceased debior, at the time of his

death, left certain personal property in Hen-
nepin County, to wit, certain shares of stock
in a corporation organized under title 2, chap,
84, of the General Statutes of this State,
whose place of business as well as plant is
situated in that county. It is not alleged
that there are- any creditors of the estate,
or any persons interested in it as legatees
or distributees, in this State, Neither is
any reason given why the creditor has not
proceeded to present and collect his claim in
New Jersey, where the principal administra-
tion is being bad, or why he could not do so
as conveniently and sucecessfully as in this
State. The probate court seems to have denied
the prayer of the petition because the copy of
the will attached thereto was not properly
authenticated; and it was stated upon the argu-
ment that the district court affirmed the action
of the probate court on the ground that, under
section 32, chap. 2, of the Probate Code (chap.
46, Laws 1839), a foreign will, by which, we
understand, is meant the will of a nonresident,
cannot be admitted to probate here except
where the testator left rea] estate in this State,
because in the section referred to the word
*‘ personal,” which was found in Gen. Stat.
1878, chap. 47, § 18, bas been omitted. Even
if the Legislature had the power to thus Hmit
the jurisdiction of the probate courts over the
estates of deceased persons, it is very evident
that the Statute was not so designed. The
object of section 32, and the reason why its
provisions are limited to cases where the testa-
tor left reg] estate in the State, are very manifest.
Not only the administration of real estate, but
also its descent, is governed by the laws of the
State where it is situated; hence a will not
executed according to our laws would, but for
this section, be wholly ineffectual to Jevise
real property. Under this Statute, a will exe-
L. RAS
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cuted sccording to the laws of another State
and admitted .to probate there, although not
executed aceording to our laws, may be adwmit-
ted to probate here, In the case of personal
property, there is mo necessity for any such
provision, for the universal rule is that the
succession and distribution of personal prop-
erty, wherever sitnated, is governed by thelaw
of the domicil of the deceased. Hence, if
ancillary administration was had of the per-
sonal estate of a nonresident situated within
this State, the court, after satisfving the claims
of domestic creditors, would either distribute
the surplus according fo the law of the de-
ceased’s domicil or transmit it to the court of
the domieil where the principal administration
was had. Hence, with referenee to foreign
wills executed according to the laws of this
Btate, this section is merely cumulative as to
the mode of proving it, making the certified
copy of it, after probate in another State,
sufficient evidence to establish the will. But
a will executed according to the laws of this
State, whether previously probated io another,
Stute or not, and without reference to the
domicil of the testator, may be admitted to
probate under the provisions of section 4, chap,
1, of the Probate Code, provided the testator
left any property in this State which is the
sabject of administration; end by section 25
and following sections of chapter 2, if the will
i3 not in the possession of the executor or other
person asking for its probate, or is lost, oris
destroyed or beyond the jurisdiction, it is pro-
vided that the will may be established by
secondary evidence. And even if the will was
incapable of being established at’all, there can
be no doubt of the power of the probate court,
whenever necessary to do 8o, to issue letters of
admiristration upon the estate of the deceased
within this State, although he was domiciled
out of “it, This power over the estates of
deceased persons situate within its jurisdiction
is inherent in any State or country on common-
law prineiples, of which the provisions of the
Probate Code in that rezard sre but declara-
tory. DBut there is a ground upon which the
petition was properly denied. Upon the facts,
sncillary administration inthis State was neither
necessary nor justifiable, aud to have granted
it would have been in violation of the plainest
principles of the law of comity. We have no
doubt that a creditor is a party interested iz an
estate upon whose petition In a proper case
letters of administration may be issued. And
we may assume, for the purposes of this case,
that there may be cases where it would he
proper to institute anclllary administration in
this State on the petition of a foreign creditor.
Nor have we any doubt but that stock iu s
domestic corporation whose place of business
is in this State i3 assets here for the purpose of
founding administration, if the other facts exist
authorizing the exercise of jurisdiction over the
property for that purpose, .

It is a settled principle of universal jurispru-
dence in all civilized countries that the per-
sonal estate of the deceased is to be regarded,
for the purposes of succession and distribution,
wherever gituated, 23 having no other locality
than of his domicil, It would seem to lom-
cally follow from this proposition that the
executor or administrator of the domicil of the
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deceased I3 invested with the title to all his
personal property for the purpose of collecting
the effects of the estate, paying the debts and
making distribution of the residue according to
the law of the place or the directions of the
will, as the case may be. It is true that as to
persoral property siluated outside the State of
the domicil, this right rests on the law of
comity, but il is none the less the law, This
rule of comity, however, is rightfully subject
to the lmitation or qualification that the State

* where the personal property is situated has the
right to assert its jurisdiction over it by apeil-
lary administration whenever necessary to pro-
fect its own citizens who are creditors of the
-estate; in which case, however, after satisfying
their demands, it will turn over the sarplus to
the probate court of the domieil for the final set-
tlementof theestate,. Itisalsotrue thatthe uni-
versal doctrine of the decisions is that the prin-
<ipal executor or administrator cannot, as such,
bring a suit in another State to recover posses-
sion of personel property or to eollect a chose
in action. This limitation or qualification of
the general principles in respect to personal
property by the comity of nations is said to be
founded upon the policy of the State to protect
the interesis of its home creditors. This seems
a very narrow and provincial view to take of
the matter. On priociple, the correct rule
would seem to be to recognize the same right
in the executor or administrator of the domicil
as in any other owner of personal property to
maintain suits for ils possession, unless, and
until, that right kas been superseded by the
institution of ancillary administration in the
State where the property is situated. Butthe
otker rule is now too well settled by the decis-
1ons {0 be changed except by legislative enact-
ment. The modern decisions, however, have
80 far drifted away from former parrow views
a3 to hold almaost universally that, although the
€xecutor or administrator of the domicil cannot
maintain & suit in another State to recover
bersonal property or colleet a debt due the
€staie, yet he may”take possession of such
" Property peaceably without suit, or collect a
debt if voluntarily paid; and that, if there is
RO opposing administration in the State where
the property was situated, its courts will recog-
nize his title as rightful and, protect it as fully
a3 if he had taken out letters of administration
there; also that the voluntary payment of the
debt by the debtor under such circumstances

N
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would be good, aud constitute a defense to a
sait by an ancillary administrator subsequently
appeinted in the domicil of the debtor. Itig
also mow the generally accepted doctrine that,
while such executor or administrator cannot
sue in another State on a promissory note or
other chose in action, yet he may sell or assign
it, and his assiznee may maintain a suit on it
in his own name; the difficulty, it is said, being
the disability of the adminisirator to sue in
another State, and not any defect of his title,
Harper v. Butler, 27 U, 8. 2 Pet. 239, 7 L. ed,
410; Wilkins v. Ellett, 76 U. 8. 9 Wall. 740, 19
L. ed, 586, 168 U. 8. 256, 27 L. ed. 718; Wil
liams v. Storrs, 6 Johns. Ch. 353-357, 2 N. Y.
Ch. L. ed. 148, 149; little v. Lewis, T Jobns.
Ch. 43, 2 N. Y. Ch. L. ed. 215; Vroom v. Van
Horne, 10 Paige, 549, 4 N. Y. Ch. L. ed. 1086;
Schultz v. Pulver, 11 Wend. 363; Parsons v,
Lyman, 20 N. Y. 103; Pelersen v. Chemical
Bank, 32 N. Y. 21; Band v. Hubbard, 4 Met.
252; Denny v. Faulkner, 22 Kan, 89. :

The application of these principles to the
present case is this: The executor in New
Jersey, so long as there is no opposing admin-
istration in this State, may collect dividends on
this stock, or sell it and convert it into money
for the purpose of paying debts, as fully as
could an administrator appointed in this State,
except that he could net, without taking out
ancillary letters here, bring a suit in our couris
to enforce any rights in regard to.it,—a thing
for which there is, g0 far as appears, no ocea-
gion” or pecessity, In short, this stock is the
subject of administration at the place of the
domicil so long as there is vo opposing admin-
istration in this State. A divided administra-
tion is always to be avoided, if possible, as it
not only involves greater expeanse to the estate,
but is liable to give one sct of creditors an
advantage over others, and creates clashing of
interests. There #eing no domestic ereditors,
and there appearing no reason why the inter-
ests of all concerned, including the petitioner,
will not be as well or better subserved by
allowing the principal executor to cootinue to
manage the entire estate, to allow a foreign
creditor to come here and sue out snciilary
administration, when he might as well collect
his debt in New Jersey, would not only be
without precedent, as we apprehend, but so
subversive of all rules of comity between States
a3 to be wholly unjustifiable,

Order affirmed.

GEORGIA SUPREME COURT.

RICHMOND & DANVILLE R. CO.,
P, in Err,,

2,
ALLISON.
{...-.Ga.....})

1. No fixed rule exists for estimating
the damages to be recovered by one

who is permanently disabled from Iabor-
ing, through the negligence of another; the most
that can be done is to instruct the jury in gen-
ernl terms to award a fair and reasonable com-
pensation, taking into consideration what the
plainkil’s income would probably kave been, how
long it would have lasted and alt the contingen-
cies to which it was liable,

2. In an action by a government em-

NorE—Negligenee, ruls of damages for personal in-
Juries cqused My
The general rule in cases of negligence is that
only compensatory demages can be given. Juries
LR A,

are not at liberty to go further than compensation,
unlesa the injury was done willfully or was the re-
mult of that reckless disregard of the rights of othe

ers which is equivalent to it. Lake Shore & ML S.
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ploye to recover damages for injuries
neglizgently inflicted upon him by another,
which permanently disabled bim from perform-
ing labor, evidence is inadmissible for the pur-
pose of showing his progpects of promotion in
the zovermentzl service for the purpose of in-
creazing the damages, where there was no va-
cancy to which he could have been promoted at
the time of the injury, and there were other per-
sons in the direct line of promotion who were at
least as likely to receive promotion as himself,
and political considerutions were shown to enter
somewhat into promotions of that kind,

{(Noverber 10, 1890.)

ERROR to the City Court of Atlanta to re-
view a judgmentin favor of plaintiff in an
action brought to recover damages for personal
injuries alleged to have resulted from defend-
anl’s negligence, Reversed.

After a verdiet of $11,250 in plaintiff’s favor,
defendant moved for a new trial on the fol-
lowing grounds:

GEoRGIA StPREME CoOURT.
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(1-4) Verdict contrary to law, etc., such in
amount a3 to show undue prejudice against de-
fendant, and to shock the moral sense, and dis-
proportionate to the injuries inflicted.

(6) Sufficiently appears in the opinion.

(6) Error in charging: *‘Sicce the plaintiff
would, if he had not been hurt, have received
the fruits of his labor year by year as earned,
but must now receive the sum awarded, if any,
for pertnanent injuries, in eash, all at once by
your verdict, it would be your duty to reduce
the sum, when ascertained, to its present cash
value.”

(7} Error in charging: *‘ The mortality and
annuity tables have been Introduced in evi-
dence, and the means of ascertaining the con-
closions reached, by pursuing their methods,
will appear to you upon examination of those
tables. These tables may be locked to by you
in determining the question of what the future
earnings of the plainiiff are worth paid down
to him now, in cash, all at once, which have
been cut off by hisinjury,if any have. These
tables are not binding upon the jury as such,

R. Co. v. Rosenzweig, 4 Cent. Rep. 723, 113 Pa. 51%;
Pennsylvania R, Co. v. Books, 57 Pa. 339; Milwaukee
& 5t, P. R, Co. v. Arms, 91 U. 8. 489, 23 L, ed. 874

‘Where exemplary damages are not warranted by
the gross negligence of the defendant, they must
be strictly compensatory; but this may include
compensation for pain and suffering, loss of time,
expense of medical attendance, and such damsages
as the plaintift will probably sustain in the future,
Hill v. New Orleans, O. & G. W. B. Co. 11 La. Ann.
292; Pittsburg, A. & M, P, R. Co. v. Donahue, 70 Pa.
11%; Choppin v. New Orleans & C. K. Co. 1T La.
Anp. 19; Pennsylvania R. Co. v. Books, supra;
Pennsylvania R. Co. v. Allen, 53 Pa. 276; Brignoli
v, Chicago & G. E: R. Co. 4 Daly, 152; Morse v. Au-
burn & 8. R. Co. 10 Barh, 621.

Impotency, although hot in terms specified in
the declaration as one of the geeults of injuries re-
ceived, may be proved and considered in estimating
the damages. Denver & R. . R. Co, v. Harris, 122
T, 8. 897, 80 L. ed, 1148,

The measure of damages for negligence is the
same against artificial as against natural persons.
Pennsylvania, A. & M, . B, Co. v. Donahue, supra.

Eremplary damages.

To justify exemplary damages there must beevi-
dence of gross neglizence, amounting to reckless-
ness or indifference to the dangers and conse-
quences to others. Shearm. & Redf. Neg. § 600;
Caldwell v. New Jersey 8. B. Co. 47 N. Y. 282, af-
firming 56 Barb, £23: Cleghorn v. New, York Cent-
& H.B. B Co.56 N. Y. 44: Milwaukee & 8t. P. B-
Co.v. Arms, 81 U. 5. 488, 21 L, ed, 37¢: Beale v. Rail-
way Co, 1 Dill. 568 ; New Orleans, J. & G.. N. R. Co.
v. Bailey, 40 Miss. 395; New Orleans, J. & G. N. R.
Co. v. Statham, 42 Miss, 607 : Kennedy v. North Mis-
souri R. Co. 36 Mo, 351; Memphis & C. R Co, v.
Whitfield, 44 Miss, 466; Chicago & R. L. R. Co. v. Mc-
Kean, 40 Ilt, 218; Varillat v. New Orleans & C. R.
Co. 10 La. Ann. 885 Kentucky Cent. K. Co. v. Dills,
4 Bush, 593; Hopkins v. Atlantic & St. L. B. Co. 38
N. H, 9; Taylor v. Grand Trunk R. Co. 48 N. H. 305;
Alrbama G, S. R. Co. v. Arnold, 80 Als, 600; Lake
Bhore & M. S. R, Co. v. Roeenzweig, 4 Cent. Rep. 712,
113 Ia. 519. -

Exemplary dameges should not be awarded for
grosa negligence of employés, unlesg it is the re-
gult of wiliful misconduet, or such eotire want of
care as raises the presumption of & conscious judif-
ference to consequences. Chattaneoga, R. &£ C. R.
Co. v, Liddell iGa.) May 7, 1890,

LR A

Punitive damages.

‘Where ihe Statute allows punitive damages only
where defendant 13 guilty of “oppression, fraud or
malice, actual or presumed,” it is error to instruct
that if defendant was groesly careless plaintiff may
have punitive damages; gross carelessness may not
be oppression, fraud or malice. Yerian v. Linklet-
ter, 80 Cal. 135.

Where a corporation in vindication of alleged
rights, instead of applying to judicial tribunals, by
its controlling officers, has wantonly disturbed the
pewce of the community and endangered the lives
of citizens, it may be liable to punitive dammges
for personal injuries thereby cansed. Denver & R.
G. R. Co. v. Harris, 122 U. 8. 597, 30 L. ed. 1145,

Where the injury complained of was caused by
the willtul, wanton or oppressive eonduct of the
acenis of & corporation it is error to refuse to in-
struct the jury that in such case they cannot give
punitive or exemplary damages. Downey v. Chesa-
peake & 0. B, Co. 28 W, Va. 132

Measvre of damages.

The measure of damages for injuries to the per-
oL caused by the negligence of another, is the
injury done, even though it might not have re-
sulted but for & peculiar physical condition of the
person injured, or may have been sggravated
thereby. Lapleine v. Morgans I. £ T R. & B. 8,
Co. 1 1. R, A, 378, 40 La. Apn. 66L See Beay v.
Latham, 81 Ga. 640; Driesa v. Friederick, 73 Tex. 460,

Where there i3 nothing to show that erysipelas
developing in a wound intervened from any want
of eare or skill on the part of the physician, or
from the want of any proper precautions in the
treatment of the wound, it must be reparded as
divectly caused by the game injury which caused
the wound, in estimating the amount of damawes
from the injury. Dickson v. Hollister, 123 Pa. 471,

Plaintiff can recover only what damages he him-
self sustained; and hence the fact that he has a wife
and children is notdmaterial. Louigville & N, B. Co.
v. Gower, 85 Tex, 465, citing Nashville & C. R. Co. v,
Smith, 9 Lea, 4i0; Chicago, §t. L. & N. 0. R. Co,
v. Pounds, 11 Lea, I?.

But “lack of personal enjoyment,” occasioned
by personal injuries received through negligence
of another, is not a proper element of damages.
Columbus v. Strasener (Ind.} June 25, 1800,

The persen Injured must use reagonabie diligence
to render the damage as little aa practicable, after
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but may be used by you as aids or kelps to the
conclusion sought, and are to be considered by
you along with the other evidence bearing
upon the same point,”

(8 Error in striking B, F. Wyéy, Jr., for
cause over the objection of defendant, under
the following facts: Before the jm;y was
stricken, Mr.” Hoke Smith, of counsel for the
plaintiff, stated that he had a contingent fee in
the tesult of the litigation and that the juror,
B. F. Wyly, Jr., was related to him, and that
the wife of the juror was also related to him.
{ounsel for defendant stated to the court that,
if such relationship existed, the defendant
would waive it. Discussion then arose over
another juror, and, when that was over, Mr.
Hoke Smith again stated to the court that on
account of Mr. B. F. Wyly, Jr., being hig
client, and his confidential friend, as well as
his relative, to relieve him from any embarrass-
ment which might be caused from trying a case
in the resolt of which Mr. Smith was interest-
ed, he would have him stricken for cause, on
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the sole ground that relationship to eounsel
having a contingent fee would not disqualify.,
To this, counsel for defendant objected. The
court directed the juror to stand aside for
cause, and his place was filled by a talesman.
B. F. Wyly, Jr., was one of the jurors regular-
ly drawn for service at that term of the court.
Pefendant contends that it was error in the
court to set aside such juror without some
evidence of relationship. Defendant contends
further that it was error to set aside the juror
for cause, even though related to Mr. Hoke
Smith, afier defendant had waived the relation-
ghip. Defendant further contends that, if Te-
lated at all to Mr. Hoke Smith, it was so re-
mote as not to be {he ground of a challenge
for cause.
(9) Bufficiently appears in the opinion.

Messrs, Jackson & Jackson for plain-
tiff in error.

Messrs. Hoke Smith and Burton Smith
for defendant in error.

discovery of the negligence and its probable conse.
quences. Western U. Teleg. Co. v. Reid, 83 Ga. 41z
State v, Fleming, 124 Ind. 97; Marr v. Western T.
Teleg. Co. 85 Tenn. 529: Atkins Mfg. Co. v. Bucker,
80 Ga, 291; Mather v. Butler Co. 28 Iowa, 253; State
v. Powell, 4 Mo, 438.

_ The gist of the action for injuries to the person
is injury fo the persom, and prospective damages
are considered the immediate and natural conse-
quenee, Cook v. Missouri 'ac. B. Co. 1 West. Rep.
453, 19 Mo. App. 329,

_ In estimating the compensatory famages, the
injured party is entitled to compensation for all
the injuries, past and prospective. Sherwood v.
Chicago & W. AL R. Co. (Mich,) Oct, 10, 189%0.

Al the consequences of the injury may be con-
sidered, both past and present. Cleveland,C. C. &
LER. Co. v. Newell, 1 West. Rep. 89, 104 Ind. 264;
Townsend v. Pacla, 41 Kan. 591,

To entitle plaintiff to recover for future damage,
there must be a reasonable certainty as to such fut-
Ure damage; and & mere probability of its ocour-
rence is not gufficiegt. Missouri Pae. B. Co. v.
Mitehell, 75 Tex. 77.

They cannot be based upon speculation ora hy-
Dotbesis as to what may occeur. Gregory v. New
York, L B. & W, . Co. 5 Hun, 303.

For a personat injury, including deprivation of &
member, the law furnizhes no measure of damages
other than the entightened conscience of impartial
Jurors, guided by ail the facts and circumstances
of the particular case. Western & A. R. Co. v.
Young, 81 Ga. g7, :

What must be shown.

Th_e eontinning effect of the injury up to thetrial
And its probable effect in the future may be shown.
Shechan v, Tdgar, 53 N. Y. 631, and cases cited; Buel
Y. New York Cent. B. Co. 31 N. Y. 314; Filer v. New
York Cent. R. Co. 49 N. Y. 4% Briant v. Trimmer,
N Y. .

Elements of damages; paif‘dﬂd suffering.

There i3 1o legal measure of damages for the pain
and saffering resulting from a personal injury; and
the amount of the damages must be left, to some
€xtent, to the fair discretion and judgment of the
fury. Ward v. Blackwood, 43 Atk. 596.

When a serious bodily injury which threatens per-
manent disability and continues fora Iong time is
Proved, the jury are anthorized to consider the pain,
both of hody and wmind, in asessing the amount of
11 LR A

damages, without direct proof of such suffering,
Erown v. Bullivan, 71 Tex. 470.

Damages for personsl injury may include dam-
ages for bodily pain or suffering, as well as for
pecuniary loss sustzined, and which may be sus-
tained, by reason of resniting incapacity. Schnie-
der v. Pennsylvania Co. {(Pa.) 2 Cent. Rep. T4.

They may include damagez for the bodily pain
and mental anguish and a1l such damage as it ap-
pears from the injury will result in future. Riden-
hour v. Kansaa City Cable R. Co. (3o.) June 2,1850,
Seenote to Chicago v. McLean {TI1L) 8 L. EB. A. %65
Robertson v. Cornelzon, 3 Fed. Rep. 716; Townsend
v. Paola, 4 Kan, 591; Cook v. Missouri Pac. R. Co.
1 West. Rep, 451, 13 Mo. App. 326.

Among the results of the injury to be considered
are pain and suffering, disfisurement and mutila-
tion of the person, and impaired capacity to pur-
sue the ordinary avocations of life at and after at-
tainment of majority. Western & A. E. Co. v.
Young, 81 Ga. 397.

Mortification and anguish of mind which a person
bas suffered and will suffer inthe future by reason
of the mutilation of his body, and the fact that he
may becoms an object of curiosity or ridicule
among his fellows, may be considered in determin-
ing the amount of damages for personal injuries.
Heddles v. Chicago & N, W. R. Co. (Wis.} June 21,
1890, citine Atlanta & R. A. L. R. Co. v. Wood, 48
Ga 565; Western & A. BR. Co. v. Young, supra; To-
ledo, W. & W. R. Co. v. Baddeley, 8 TIl. 19%; Me-
Mahon v. Northern C. R. Co. 3% Md. 4328; Ballou v.
Farnum. 11 Allen, 73; Power v. Hurlow, 57 Mich,
107; The Oriflamme, 3 Sawy. 397; Wilson v. Young,
31 Wis_ 574; Craker v. Chicago & N. W. R. Co. 36
Wis. 657; Sherwood v. Chicago & W, M, R. Co.
{Mich.) Oct. 10, 1890: Larmon v. Distriet of Colum-
bia, 5 Cent. Rep. 447, 5 Mackey, 330, .

No recovery can be had forsufferinga to occur in
the future, unless there is evidence in the caseto
show that they will be sustained. Mosher v. Rus-

sell, 44 Hun, 12,
Falue of time lod.

Plaintiff is entitled to recover the valoe of the
time he has lost by reason of the injury. Larmon
v. District of Columbia‘ 5 Cent. Bep. 47, b Mackey,
330,

But only nomingl damages for loss of time will be
awarded if the plaintiff fails to prove its value.
Ruger, Ch. J.. and Andrews, J., dissent. Staal v.
Grand 8t. & N, R. Co.9 Cent. Rep. 452, 107 N. Y. 615;
Seitz v. Dry Dock E B. & B. R, Co. (Ct. P) &N. X,
5. B, 56. - -
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Simmons, J., delivered the opinion of the
court:

1. Allison sued the Railroad Company for
dammages, and obtained a verdict. The Rail-
road Company moved for a new trial, upon
several grounds, which will be found in the
official report, ‘The view we take of the case
renders it unnecessary to discuss any of these
grounds except the fifth and the ninth. The
fifth is as follows: ¢ Because the court erred
in charging the jury as follows: ‘Another
item of damages alleged by the plaintiff is for
permanent injuries, He says that he has been
permanently injured, z2nd, by reason thereof,
his capacity o work and earn money by his
fabor throughout his future life has been prac-
tically destroyed. If this be true he would
be entitled to further compensation on that ac-
count. The burden is on the plaintiff to show
the fact that his capacity to labor and earn
money hai been permanently impaired, and the
extent of such impairment, or to furnish data
to the jury, from which they may be able to
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ascertain bis financial Joss in this respect. Ine
passing upon this question, you would ascer-
tain from the evidence whether the plaintiff’s
capacity to labor and earn money is, in poing
of fact, practically destroved, or in patt im-
paired, by his injuries, and, if s0, ihe extent
of such impairment, and whether it will ex-
tend to 1he futare, and through the remainder
of his life; and, if you so find, you will award
bim such a sum as you think reatomable and
just, in view of the evidence and the extent of
such injury, and in view of all the facts and
circamstances of this case, as disclosed to you
in the evidence. If you believe from the evi-
dence that the plaintiff has not suffered any
permanent injury as the result of the injuries
meptioned in the evidence, you would not al-
low bim anything in the way of damages for a
permanent injury. No fizxed rule exists for es-
timating this sort of damage, The plaintiffs
age, his habits, his strength, sex, vocation, the
rate of wages earned by him ip the past by
his labor, his prespects of obtaining steady,

An instruction to g jury to give, as damages for
personal injury, the amount of plaintiff’s salary
from the accident to the time of trial, and also to
give an annuity of the amount damaged, by the
vear, from the time ¢f the sccident, for a period
equal to his expectation of life, is erroneous as al-
lowing the earnings lost between the accident and
the trial to be twice ¢ounted. Vicksburg & M. R.
Co. v. Putnam, 118 U7, 8, 545, 30 L. ed. 257,

Exrpenses of nursing and medical attendance.

One injured by megligence is entitled, as part’of
her damages, 10 recover whatever was 8 reason-
able and necessary outtlayin her attempt to be
cured of the injuries resulting from the negligence,
Sherwood v, Chicago & W. M. R. Co. {Mich.) Oct,
10, 180,

Recovery may be had for gervices necessary to
ameliorate the conditiom of the party injured.
Pennsylvania Co. v. Marion, 2 West. Rep. 254, 104
Ind, 239,

In order to recover for medical services, etc., to
a person injured, it is not neceszary to prove that
the hill has actually Deen paid by the plaintiff.
Donnelly v, Bufschmidt, 7% Cal. 74

Expenses incurred In going to a distant city, pur-
suant to the advice of & ph ysician, for special treat-
ment of troubles resnlting from an injury, are a
reasonable and necessary outlayin an attempt to
effect a cure, and are recoverable in an action for
the negligence occagioning the injury. Sherwood
v. Chicago & W. M. R. Co, supra.

Plaiutiff may prove, by his attending phyesician,
what the gervices of nurses who attended him were
worth, although they were volunteers withount
charge. Peonsylvanpia Co. v. Marion, supra.

‘The court instructed the jury that, if they found
for plaintiff, they might allow for medicines ard
medical treatment reascmably and pecessarily
employed. This was held error beeceuse there was
no evidence upon which any estimate of such
damages could be made. Eckerd v. Chicago & N.
W. R, Co. 0 Iowa, &53.

Damages probable in the future.

The damages may include, not only expenses for
medical attendance and for'pain and suffering, bat
alsa Ior lose of earnings caused by permanent dis-
ability; but if a disability previously existed, then
only for such additional disability as was the rezult
of theinjury., Whelan v. New York, I.E & W. R,
Co, 38 Fed. BRep. 15,

The circumstances, condition in life and the pyr-
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suits of the plaintiff may properly be given in evi-
dence on the question of damages; so an inquiry
into the probable consequences ef the injury, as
transitory or permanent, is alto proper. Kerrv,
Forgue, 5¢ Til. 482, 5 Am, Rep. 146; Caldwell v. Mur-
phy, 1 Duer, 233.

Impaired eapacity for work or Husiness.

The loss or diminution of capacity to follow one'’s
usual business or employment; the rate of hisearn-
ings, and the extent and Bature of the business or
employment of plaintiff, and his physical capacity
to perform his work at the time of injury,—may be
shown in fixing the damages. Ailabama G. 5. R
Co. v. Yarbrough, 83 Ala, 238; Walker v. Erie R. Co.
63 Barb. 260; Grant v. Brooklyn, 41 Barb. 381; Ne-
braska City v. Campbell, 67 11, 8. 2 Black, 590, 17 I...
ed, 27L

Where the injury consisted in the breaking of an
arm, it I8 proper to show a former injury to another
arm, not a3 an element of damages in itself, but as
a proof of greaterincapacity fromtheinjary. Ala-
bama @. 8. R. Co. v. Yarbrough, supra.

Occupation of plaintiff may be considered.

In estimating such damages the jury should take
into consideration the profession or business of the
plaintift, and the effect of the permanent injuries
upon his ability to comfortably pursue such profes-
sion or business. They are also entitled to consider
plaintiff’s pain and suffering, mental and physical.
Larmon v. District of Columbia, 5§ Cent. Kep. 447, 5
Mackey, 530.

Proof that the plaintiff was a physician having
an extensive practice, and that at the time of the
injury it was a period of much sickness, is admissi-
ble on the question of damages, although the facts
were not set out in the declaration. Nebraska City
v. Campbell, 67 T. 8. 2 Black, 590, 17 L, ed. 271.

A jury may congider the occupation of plaintiff,
aad give him such sum as would fully compensate
him for the injuries received. Ohio & M. R Co. v,
Hecht, 115 Ind, 443, .

Where there i3 evéence that plaintiff was unable
to attend to her duties for several weeks, during
which time she lost ber salary, but the amount of
her salary i8 not shown, che i3 entitled to re-.
cover nominal damagas only. Baker v. Manbattan
R. Co. 113 N. Y. 53); Leeds v. Metropolitan Gas-
Light Co. 0O N. ¥. 24,

Award of damages within discretion of jury.
Iu an sction for personal injuries, damages are
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remunerative employment in the future, pros-
pects of increased earnings in the future by ad-
ditional experience and skill acquired, if there
be evidence on this point, and that evidence, in
your opinion, is definite and tangible, these
circumstances, in so far as they may be illus-
trated by the evidence, are all circumstances
proper 10 be taken into account.””

The plaintiff in error objects to that portion
of the charge set out which says: “ No fizxed
rule exists for estimating this sort of damage,”
and insists that a fixed rule does exist, to wit,
that such a sum should be allowed the plain-
tiff as would make his future ingome the same
as it would have been had he not been injured,
taking into consideration the probabilities of
disease, decreased capacity to labor and the
duration of life. It is insisted that the charge,
as given, puts no limit upon the finding of the
jury; that, while it calls to their attention ele-
ments which they could corsider, it does not
Testrict them by the fixation of a principle
which should control their conclusion, This
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court has considered this question upon differ-
ent occasions, and in several cases has said that
there i3 no *‘ Procrustean rule,” or fixed rule,
in cases of this kind. See Georgia P. R. Co.
v. Freeman, 83 Ga, 686; Central R. Ob. v.
Thompson, 76 Ga. 785; Serannah, F, & W. R.
Co. v. Stewart, 71 Ga. 428 (1), 446; Daris v.
Central I. Co. 60 Ga. 329 (4).

~ The last case in which the guestion was con-
sidered was Georgia P. R. Co. ¥v. Freeman,
supra, where the exact words complained of
were approved by this court. Upon the re-
quest of counsel for the plaintiff in error, we
allowed him to review that decision. Wehave
carefully considered his argumegt, and have
devoted much time to reading the text-books
and reports of cases decided by other courts,
to ascertain if we could find any authority or
decision holding that there is a fixed rule to be
given to the jury, which must control them in
estimating the damages to a person who has
been permanently injured by the carelessness
and negligence of a railroad company, or nat-

assespable for all the injuries gustained; and the
jury ecannot be required to itemize and assess a
Beparate amount forezch element entering intoand
making up the groes sum allowed. Ohio & M. B.
€o. v. Judy, 120 Ind. 897,

The amount of damages for personal injuries
must be Jeft largely to the reasonable discretion of
the jury. Waldhier v. Hannibal & 8t. J. R. Co. 8
West. Rep, 245, 87 Mo. 87.

Where in an action for deamages for personal in-
Juries nothing appears to induce the belief that
the jury must bave acted from prejudice, partiality
oOr other improper motive In the nssessment of
damages, the verdict will not be disturbed on the
ground that such verdict is excessive. Louisville,
N.A_ & C.R. Co. v. Pedigo, 5 West. Rep. 876, 108
Ind. 481; Baltimore P. & (. B. Co. v. Pixley, 61
Ind. 22, .

_The determination of the amount of damages to
be awarded is within their excluosive provinee,
Obio & M. E. Co. v. Collarn, 73 Ind. 261

The appellate cowrt twill seldom disturb the award
of #amages.

In an action for permanent injuries to the person,
courts wili geldom disturb the award of damages
where the evidence tends to supportthe verdict.
3 Woog, Railway Law, 1227,

A verdiet will not be set astde for excessive dam-
aces, unless the amount is sodisproportionate to the
injury as to evince prejudice or passion on the part
otthejury, Malonev. Hawley, 46 Cal. 40%; Chicago,
B. & Q. R Co.v. Hazzard, 25 Il 373; Peoria Bridge
Asso, v. Loomis, 20 TIL 235; Chicago & A. R. Co. v,
Flagg, 43 1. 364; Chicago & B. T. R. Co, v. McKean,
44101 218; Pierce v, Millay, 44 Itk 158%; Ohio & M. R.
Co.v, Dickerson, 59 Ind. 317: Russ v, Steamboat
War Eagle, 14 Towa, 363; Morris v. Chicago, B. & Q.
R.Co. 48 Towa, 2%; Choppin v. New Orieans & C. K.
€0.17 La, Ann, 1% McMahon v. Northern Ceot. K.

Co. 39 Ma. 438; Pittsburg & C- B. Co. v. Andrews, 39|’

Md. =% Bappon v. Baltimore & O R. Co. 20 Md. 165;
Ballou v, Farnum, 11 Allen, 73; Quigley v. Central
Fac. B. Co, 11 Nev. 350; Cohen v. Eureka & P, R.
Co. 14 Nev. 376; Holyoke v. Grand Trunk R. Co. 48
N. 8. 545; Hopkins v Atlantic & St L. R. Co.
36 N.H. % Drew v. Sixth Ave. R. Co. 26 K. Y. 4%
gal?som v. New York & E. K Co. 15 K. Y. 415;
sf;mf(]f ¥. Pittsburg, Ft. W. & C. R. Co. 23 Ohio

'‘Examples and instances, :

g, 2 yerdict of $300 will not be considered excessive
OF fnjuries which confined a womsn to her bed for
ML R 3,

months, causing great pain extending up to the
time of the {rial. Atlanta & W. P. R. Co. v. Smith,
81 Ga. 620,

‘Where the evidence shows that'plaiotif's injuries
are quite serious, resulting n considerable suffer-
ing, expense and losg of time, that his health and
ability to earn money are impaired and that the
injury may be permanent, $500 damages are nos
excesaive. King v. Oshkosh, 75 Wia, 517.

A verdict of $700 in an action for negligence wiil
not be set aside as excessive where the plaintiff re-
ceived serious bodily injuries, suffered great pain
and gave premature birth to a child with which she
was pregnant at the time of the accident Michi-
gan City v. Ballance, 123 Ind. 334,

A verdict of $700 i8 not excessive where plaintift’s
wrist was broken so that he suffered much pain,
wasd unable to use his arm for six monthsand isun-
able to work, and receives no wages, and a physi-
cian gives it as his opinion that the injury will be
permanent. Sherman v. Nairey, 7T Tex. 291

‘Where one recejves serious injaries from the fall
of an awning extending over & sidewalk, a verdict
for hetween $800 and $900 damages is not excessive.
Gainesgville v, Caldwell, 81 Ga. 76.

For an injury to the hip and the sciatic nerve,
which bas caused continuouns sufering for more
than five vears, and which wilt probably be per-
manent, a finding of damages in the sum of $1,000
witl not be declared excessive., Winkler v. St.
Louis, L. M. & 8. R, Co. 3 West. Eep. 4353, 21 Mo.
App. 99 '

Where 8 young girl was thrown dewn by de-
Fendant’s dog, which inflicted & wound upon her
hip, from which resulted bip disease, and there was
some evidence to ehow that the result was con-
tributed to by heceditary scrofula, a verdict for
£1,450, which by the statute is to be doubled, was
not excessive, Fitzgerald v. Pobson, 3 New Eng.
Rep. 594, 78 Me. 59,

A verdict of $1,500 is not too large a sum allowed
to a geaman whose left hip and arm were fractured.
The A. Heaton, 41 Fed. Rep. 502,

So, a verdict of $1,500 is not excessive for injury
to a pregnant worman, causing a miscarriape.
Reading City Pass. R, Co, v. Eckert (Pa.) 2 Cent.
Rep. T8k

A verdict of $1.600 for permanent infury to a
farmer sixty years of age was not excessive.
Dufty v. Chicago & N. W, R. Co. 31 Wis. 183,

A verdict of $2,000 for a broken leg will not be
held excessive where peritanent recovery is out of
the question, and considerable expense, Jong con-
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ural person, but we have been upable to find a
decision of any court, or a dietum of any text-
writer, holding that there is a fixed rule for
- measuring the damages in such cases; and, in
the pature of things, it is impossible for a
court to prescribe any fixed rule, because
it is impossible to prove such exact data
as would suthorize a court to prescribe one.
It is impossible for any witness to testify to
the exact time that the injured persom would
have lived, if he had not been injured. It is
impossible to say whether the person would
have remained in good health doring his

xhole life, or whether he would Lave lost little

or much time by sickness ot idleness or the
loss of an opportunity to labor, It is impos-
sible to say whether be would bave continued
to earn the same amount of money during his
whole life; whether be would have earned
more, and how much more, or less, and how
much less; whether he would have remained
in the same occupation, or would have abaon-

doned that, and pursued apother, more lucra-.
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tive, or less 30. TUnless these and other facts
which might be enumerated could be shown the
jury, we do not see how a fixed rule to meas-

~ure the damages for a permanent injury could

be prescribed to the jury, It may be said,
however, that the life tables put in evidence,
would show a man’s expectancy of life, and
that the amount he was earning at the time he
was injured would be a sufficient basis upon
which to preseribe such a tule; but we do not
think that this would in all cases be fair,
either to the plaintiff or to the raflroad com-
pany. If the plaintiff were s young man of
character and capacity and industry, snd had
chosen his occupation, and commenced its pur-
suit, his yearly income at first might be small,
but, in & few years, he might be able to in-
crease it very largely; yet, under the rule con-
tended for, he would be confined during his
life to the small income he was making at the
commencement. On the other hand, if the
plaintiff were an aged or a middle-aged person,
making a large yearly income, it would be

finement and much suffering have resulted. Driess
v. ¥Friederick., 73 Tex. 460,

Where a man twenty-three years old was injured
£0 that his thumb on the right hand had to be am-
putated and the two fingers next to it were per-
manently injured, a verdict for $2.5300, of which
€320 wasg for loss of time, is not excessive. Whalen
v. Chicago, R. I & P. B. Co. 75 Towa, 563.

A verdict of $2.500 for the breaking of an arm of
ap old lady sixty years of age, the injury being per-
manent, was held not excessive. Pittsburgh, C.
St. L. B. Co. v. Sponier, 85 Ind. 165, :

A verdict of $2,500 for severe and probably per-
manent injury to hand and wrist was held mot
excessive. Maloyv. New York C. R. Co. 53 Barb. 182,

Yet it has been held that a verdict for §500for the
loss of a hand was excessive, Chicago & A R. Ce.
v. Wilkson, 63TIL 167, .

A verdict of 42,500, for a sprained ankle, disabling
totally two or three weeks. and partially for about
the same time In addition, party’s salary being
%1,030 and his physician’s bill 75, was beld exces-
give. Spicer v, Chicago & N. W. R. Co. 29 Wis, 550,

A verdict of §2,500, where it was nof probable the
injury would be permanent, and the plaintiff not
deprived of business eapacity 10 earn money, and
not appesring to have suffered any extreme pain,
was held excessive. Chicago, B.L& P.R. Uo, v. Pay-
ramt. 57 TIL 125,

+Where a man sixty-two years 0ld has three of his
ribs broker and is rendered insensible for a time,
causing him for a considerable time thereafter
preat physical and mental sufferings, and it ia
doubtful that he will ever recover, 83,750 is not en
excessive amount of damages. Mizzouri Pac. R. Co.
v. Aiken, 71 Tex. 371.

Four thousand dollars will not be held excessive
damages tor incurable spinal Injuries in addition to
temporary hurts which were painful. Missouri Pac.
R. Co. v. Shuford, 72 Tex. 165; Reed v. New York
Cent. B. Co. 56 Barb, 493,

A verdict of 84,500 was held not excessive for the
loas of ap arm. Mentz v. Second Ave R. Co. 2
Robt. 356. : :

A verdict of $4,500, In view of plaintiff©s age and
business, the permanent disablement of his right
hand and the pgin and suffering endured, is not ex-
cessive. Schultz v. Chicago, M. & St. P, R. Co. 48
Wie, 375,

A verdict for $4,500 is not excessive for personal
injuries to & woman who was the chief support of
the family, whereby ehe has suffered and will sufler
much pain, and be permanently crippled so as to
11 L R A

impair her capacity toaid in gupporting the family.
Missouri Pac. R. Co, v, Texas Pac, R. Co. 41 Fed. Rep.
6.

Where one injored was earning $3.650 a day, and
his health has become greatly impaired =0 as to
c¢anse him great suffering and render him unable to
work, and his condition is growing copstantly
worse, 30 that his physician fixes eight years as his
limit of life, a verdict for $4,680 damages is not ex-
cessive, Hughes v, Orange County Milk Asso, 56
Hun, 396,

Five thousand dollars will not be held excessive
damages for a personal injury necessitating the
amputation of one arm of a yard toreman of a rail-
road company. Litile Hock & Ft. 8. B. Co. v. Cagle
{Ark.} June 1. 1590,

‘Wkere the right eye of a man thirty-five years old
was entirely destroyed, and his other eve thereby
affected eo that he could do no more than balf the
work after the injury that he could do before,
23,000 damages will not be held excessive, John-
ston v. Missouri Paec. R. Co. 96 Mo, 340,

A verdict of $3.000 to & young unmarried man
earning about $25 per month, is not excessive.
Bie;st;auer v. New York Cent. & H. R. B. Co.TT N.

Where the services of a minor injured by the
negligence of a railroad company would be worth
£100 per year from his tenih or twelfth year until
majority, a verdict in favor of his father for $5,000
was held excessive. Hurt v, St, Lonis, . ML &§S_. R.
Co. 13 West. Rep, 233, 237, 94 Mo. 255, citing Little
Bock & Ft. 8. R. Co. v. Barker, 33 Ark, 350. .

Where no bones were broken, and the injury
was muscular only, a verdict for $5,000 was held ex-
cessive. Chicago, R. I. & P. B. Co, v. McAra, 52 I1L
206,
A verdict for £6.000 in favor of & boy who by rea-
son of a personal jpjury has lost an arm, and had
his face disfigiared and been otherwise injared, is
pot excessive. Fvans v. American I & T.Co, 42
Fed. Bep. 519,

Yet a verdict of £3,875 for loas of time, and injury
to team of $600, and loss of toes of lefi foot, was
held excesgive. Chbicego & R. L B. Co. v. McKean,
40 TIL 218,

‘Where a bealthy, vigorous man about forty-five
years old and accustomed to hard labor wasstunned,
one eye injured permanently so that he wounld ul-
timately lose it and thesight of the other eye might
possibly be affected, and three of his vertebre were
out of line, and likely to result in his being 2 hunch-
beck, and in paralysiz, a verdict of £5,500 will not
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unfair to the Railroad Company {o take that
income and kis expectaney of life as the sole
basis to determine the amount of Lisrecovery;
because our experience shows that a man in
declining years has not ordinarily the same
eapacity to labor and earn money as a young
man. It is then that sickpess, inability and
indisposition to laber come upon bim more
and more each year, as he grows older, These
and like facts should then be taken into con-
sideration by the jury in behalf of the Rail-
road Company. None of these things cun be
proved with such exactness as would authorize
acourt to prescribe a fixed rule, As was
said by the Supreme Court of the United States
in Vicksburg & M. R. Co. v. Pulnam, 113U, 8.
554, 30 L. ed. 258, ithas never been held that
the rules to be, derived from such tables of com-
putations must be the absolute guides of the
judgment and the conscience of the jury, Onthe
contrary, in the important and much-considered
case of Phillipsv, South Western B. Co., above
cited [I. R.4 Q. B. Div. 406, 40L. J. N. 8. Q.
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B. 238; Phillipsv. London £S. W. R.Co, L. R, B
Q. B. Div. 78, L.R. 5 C. P.Div. 230}, the judges
strongly approved the usual practice of instruet-
ing the jury in general terms to award & fair
and reasonable compensation, taking into con-
sideration what the plaintiff's fncome would
probably have been, how long it would have
lasted and all the contingenciesto which it was
liable; and as strongly deprecated undertaking
to bied them by precise mathematicalrules in
deciding a question involving so many contin-
gencies incapable of exact estimate or proof,
e therefore think that it is better for both
parties to let the jury look at these things, asa
whale, In the light of common sense and their
own experience, and let them make sucha ¢om-
pensation intheirverdict as woulid be reasonable
and just to beth parties, not giving to the plain-
tiff a large sum with the purpose of enriching
him, butcompensatinghim for the logs of money
which he would probably earn had ke not been
injured, and thereby prevented by the negli-
gence of the defendant. These remarks, of

‘be set aside on appeal. Dallas & G. R. Co. v. Able,
T2 Tex, 150,

A verdict for $7,000 for injuries to a woman sixty
vears old, resulting in the shortening of & leg, caus-
ing preat pain and permanently disabling her to
attend 1o her household duties, Is not excessive.
Fitch v, Broadway & S, A. R. Co. ¥ N. Y. 8. R. 376.

. A verdiet for §7,500 for neglizence resulting in
the loss by a boy thirteen years old of his right
hand ianot exceasive. Bprague v. Atlee (Iowa) Oct.
9, 1890,

Where both of plaintiff's legs were broken and
his ankle badly dislocated, and at the trial, after
the lapse of four months, he was compelled to use
crutches, a verdicet for §7,500 will not be held exces-
sive. Evans v. Delk (Tex.) Oct. 23, 1883,

A verdict of $7,500 will not be held excessive for
fnjuries to a boy thirteen years of age, resnliing in
permanent impairment of sight, permanent injury
10" ks urinary organs and permsnent loss of
sirength in bis hands and arms, and, probably, a
permanent affection of his whole nervous sygtem,
MecDonald v. Union Pac. R. Co. £2 Fed. Bep. 9.

Where plaintiff, a strong, healihy young man
aged nineteen, was compelled to lose part of his
ankle bone, wherehy the joints of his ankle and
foot were stifened, and he was rendered a cripple
Tor life, & verdict of $8,000 was not excessive.
Henry v. Sioux City & P. R. Co. 75 Iowa, 84,

Yet a verdict of §3,000in case of injury toa cooper
and teamster was held excessive, and was reduced
i&i 86,000, Murray v. Hadson River E. Co. 47 Barb.

A girl seven years old, who bhad one Jeg cut off,
her hand crushed and was otherwise injured, was
gaﬁged $3,100. Chicago & A. R. Co. v. Murray, 71

A verdict of £3,500 will not be set aside as exces-
6ive, where the person injured wusless than ten
Yyears of age, and the nervous connection of his Jeft
arm was severed, thereby causing parulysis and
permanently disabling him, although he etill re-
tained the use of the elbow joints. Ridenhour v,
Kansas City (zble R. Co. (Mo.) June 2, 1590,

A lady teacher, whose spine was permanently in-
jured by gross neglizgence of a carrier, wasawarded
33.958 damages. Iilinois Cent. B Co. v. Parks, 88
Y. 373,

A verdict of £9,000 where plaintiff was disabled
for life and endured great bodily suffering is not
€xcessive, Deppe v. Chicago, B- L & P. R. Co. 38
Town, 592,

S0, a verdict for 89,000 was held not excessive, for
1I.R A,

the logs of a leg, under the circumstances of the
case. Louisville & N. R. Co. v. Moore, 83 Ky. 673.

A verdiet for $10,000 for Joss of an arm fn 8 case
of gross negligence was held not excessive. Rob-
inson v. Western P. R. Co. 48 Cal. 409.

A verdiet for $10,000 for the loss of an arm, by a
boy belonging to a laboring family, was sustained.
Ketchum v. Texas & P. R. Co. 38 La. Ann. 777,

Bo, $10,000 was held not excessive where a woman,
received injuries in a collision by which both legs
were broken, the lower part of the leg bone crushed
and she was otherwise injured, and suffered in-
tense pair, and morethan a yearafter the accident
could not move without pain, and, in the opinion
of the surgeon who attended her, was permanently
disabled. The Washington v. Cavan (“The Wash-
ielég'tou and The Gregory ™) 76 U. 8. 9 Wall, 513, 19 T

. T87.

Yet a verdict of $10,000 was held excessive in the
case of a brakeman, where amputation of his leg
below the knee was the result of the injury, but
there was no evidence as to what he was earning at
the time of the injury. Missouri Pac., R. Co. v,
Dwyer, 36 Ean. 58.

A verdict of $11,000 awarded to a laborer thirty-
four years of age for an injury necessitating am-
putation of one leg, superinducing other mental
and physical sufferings, was beld not excessive.
Eerg v. Chicago, M. & 2t. P. K. Co. 50 Wis_ 419,

Yet a verdict for $11,000, where there was no
gress negligence, being more than twice the
amount recoverable in caze of death, was held ex-
cessive. Coliing v. Albany & 8. R, Co, 12 Barb. 492,
5 How. Pr. 435.

So a verdict for $11,000, where & young man of
thirty years engaged in an employment which had
a regularsystem of promotion received permanent
injuries, was held excessive. Belair v. Chicago &
N.W.R. Co. 43 Iowa, 662. See Delio v. Chicago &
N. W. R. Co. 51 Wi 400.

A verdict of $12,000 was held not excessive where
plzintift was confined to bed six weeks, suffering
great pain, voabie to attend to business for reveral
months, and left permanently lame, and obliged to
pay $1,200 to §1.500 physician’s bill and other ex-
penses. Rockwell v, Third Ave. B Co. 84 Barb.
438, :

A verdict® of 12,000 for personsal injuries which
made 4 man a cripple for life, and compelled him
to guffer great mental and physical pain, will not
be held excessive, ezpecially where a forraer ver-
dict was for ebout the same amount, Texas M. K.
Co. v. Douglass, 73 Tex, 325,

4
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course, apply only to the measare of damages
for the permanent injury. Itis notcontended
thatany fixed rule can be prescribed as a meas-
ure of damages for pain and suffering. We
therefore reatfirm the ruling in Georgia P. R.
Co. v Freeman, supra. On this subject, see 2
. Thompson,T'rials, &3 2077, 2078; 2 Redf, Rail-
roads, 309 ef seq.; & Wood, Bailway Law, § 317;
Whittaker, Smith, Neg, 474; Pierce, Railroads,
301; 3 Sutheriand, Damages, 283 ef seq.; 2
Shearm, & Redf Negz. § 758; Wood's Mayne,
Damages, p. 596,  627; 2 Sedgw.Damages, 547;
Pol Torts, 161, 162; Field, Damages, §§ 614,
' 615.
2. The ninth grennd complains that the
court erred in admitting the following evidence,
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Novw:,.

over the objection of connsel for the defend-
ant, to wit: “f. How soon after his injury
[referring to Mr. Allison] were there any va-
cancies to which promotions could have taken
place? A. Vacancies wereshortly afterwards,.
say certainly in the course of the next three
to six months, I think, after Allison was hurt.

According to Mr. Allison’s standing, and the

classifieation which I give, his prospects for
promotion to one of these places was good.”
The defendant objected to this testimony, and
all other evidence of the witness, tending to
show prospects of promotion, as being simply
the opinion of the witness, and showing a pos-
sibility too remote to be the basis of considera.
tion by a jury in finding damages. We think.

But a verdict of $12,000 was held excessive in the
ecase of & man fiftyseven yearsold in declining
health, partially paralyzed, where there was no
proof of grusg, wanton or willful negligence on the
part of defendant. Lounisville & N. It. Co. v. Stock-
er, 86 Tenn. 343, N

Fifteen thonsand dollars are not excessive for in.
juries to a physician or surgeon whose expectation
of life was twenty-three years, and whose incore
was from £1.200 to $1.510 per yesr, and who was al-
moet totally disaBled, incurring much expense and
puffering great pain, leaving him unable to earn
more than $200 or §300 per year. Pence v. Chicago,
R. I & P. R, Co.™ Towa, 389.

So, & verdict of $15,000 was held not excessive
where the injury forced plaintiff, 8 physician, to
pbandon his practice amounting to $2,500 a year,
and the injuries to his person and his nervous sys-
tem were of a permaunent character. Woodbury v,
Digtrict of Colu}nbia. 3 Ceut. Rep. 788, 5 Mackey,
.

. Yet where the evidence showed that a person
fifty.three years of age, injured by negligence, was
probably crippled for life, owing to injury of her
gpinal cord, that she suffered intermittently, and
was not able to walk before or at the trial, and that
she had left her house but once since the accident,
being then carried out Tor fresh air, and suffered so
then that she Aid not o cout again, a verdict for
£15.000 damages was held excessive, end she was re-
quired to remit £5.000. Fornish v. Missourd Pae. B,
o, 0.} Jane 5§, 18W, citing Barrold v. New York
E. R. Co. 24 Hun, 184; Chicago & E. 1. R. Co. v. Hol-
land, 18 Tii. App. 418, affirmed, 122 111, 461; Woodbury
v. Pistrict of Columbia, 3 Cent. Rep. 788, 5 Mackey,
1.

Where & man was disabled forlife by an injory,
sod suffered in the hospital 115 days; and, twenty
months after the accident, dead bone was still
working out of the wound, which was still open,
and his leg was partially stiffened and somewhat
ghorter thaa the other,—a verdict for $16,666 was
held not excessive. Galveston, H. & 8. A. R. Co. v.
Puorfert, 72 Tex. 3H.

Yet s verdict of $4.000 was held flagrantly exces-
give, where it was shown plaintiff was laid up with
a broken leg only for a short time, and the fracture
bad bealed and never would serioualy inconven-
fence him again, South Covington & C. 8. R. Co.v.
Ware, 84 Ky. 267, ~ :

Fighteen thousand five hundred dollars will not
beheld an excessive sum for personal injuries by
which a boy a little over seven years 0ld had both
legs so badly crushed that amputation was neces-
gary, where he required a constant. attendant, and
was left in such a state, both physically and men-
tally, as to render his life a burden. Heddlesv.
Chicago & N. W. R. Co. (Wis.).June 21, 1890,

Yet a verdict of 15,000 for loss of legs jn case of
a brakeman was held excessive. Chicago & N. W,
R. Co. v. Jackson, 55 T1L, 452
1L R A

A verdict of $20,000 is not excessive where it was-
shown that the injured person, who, before the ae-
cident, was an industrious able-bodied mechanic, is-°
now & wreck both in body and mind, and unfit to
labor, with the probebility that his sufferings will:
be permavpent. Internationsl & G. W. B. Co. v.
Brazzil, 78 Tex. 314

A verdict of B25,000 was held not excessive where
plaintiff, thirty years old, and his wife, depended -
for their aupport upon his labor, and he was s0 in-
Jjured that he could do nothing, and would remain
helpless until bis death. Alberti v. New York, Je..
E. & W. R. Co. 43 Hun, 471,

Yet where the most serionus injury received from
an accident was an inflarmmation of the hip joint,.
which caused great pain and exposed the injured
person to loss of time, losa of businessand large ex-
penses for medical assistance, but left him able to-
earn his livelihood, and well disposed to enjoy life,
needing only proper treatment and prudence fora
complete cure, a verdict of §25,000 darmages was re—
duced by the court to §5,000. FPeyton v.Texas & P..
R. Co. 41 La. Ann. 361

In a caze somewhat under similar circumstances,
where the ankle joint of a man fifty-four years old"
was dislocated, requiring the amputation of his
foort and medical attendance for two months, an
order for new trial was made, unless a judzment
for £10,750 with interest from the time of the ver-
diet should be accepted. Eennon v. Gilmer, §
Mont. 108, .

So a verdiet of $25,000 for an injury rendering a
person a ¢ripple for life was held excesgive. Chis
cago & N. W. H. Co. v, Fillmore, 57 I1L 283,

A verdiet of §30,000 for injuries resulting in the
amputation of both legs of a boy, one at theankle:
and the other at the knee, i3 excessive, Heddlea v.
Chicago & N. W. R. Co, 74 Wis, 229.

A verdict of $30,000 for a man of about forty
¥ears, who, in addition to lesser injuries, suffered
from the accidental injury of the spine producing
a progressive disesse, which wonld probabiy event-
uate in paralysis and death, was held excessive..
Harrold v. New York Elev. R. Co. 24+ Hun, 154,

Setting aside for inadequacy.

A verdict of §167 will not he set aside as inad--
equate on the ground that the jury musthave been
influenced by a perverted judgment, where the
pain and disability suffered since the injury should
in part be attributed to previous ill health; which
the circumstances tended to show were not so
severe as clalmed. Robinson v. Waupaca (Wis)
Oct. 14, 1500,

A judgment of 3300 damages in an action for per—
sonal injury will not be set aside ag inadequate un-
less itg injustice is plainly apparent. Wunderlich-
v. New York, 33 Fed. Rep. 834
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tais exception is well taken, and that the court
erred in allowing the testimony complained of
to go to the jury. The testimony of this wit-
ness showe, in substance, that he was the as-
sistant superinteodent of the railway mail
service of the fourth division; that Allison was
a postal clerk under him, and that he had
special supervision of Allison’s record and
work; that the next class above Allison in the
line of promotion at the time he was injured
was “‘clasd’5,” and that the salary in thut class
was $1,800 a year; that Allison was receiving,
when injured, $1,150; that Allison’s standing
in regard to the basis of promotion was ‘‘first-
class;” that there was no vacancy in the class
above Allison at the time he was injured, but
two vacancies occurred in the course of from
three to six months thereafter; that there were
three men of Allison’s class, including Allison,
and that the other iwo stood as well as be did,
and both were older thsn Allison. One had
been in the service lomger and the other a
shorter time than Allison. Political consider-
ations enter somwewhat into the appointment of
clerks. The promoting power i at Washing-
ton; the otfice here is the recommending pow-
er. A vacancy im the class ‘above Allison
might be filled sometimes from other routes,
and men tgken from another route, and put
in, who occupy, ay, a second rank. It is in
the power of the department under the rules
to do that, There is po certainty at all, when
there is a vacancy in a position of chief clerk
(the clerk in charge), that one of the lower
grade on the same route will go up, no more
than in gny other business, Itis not guaran-
teed. We think this evidence shows that Alli-
snn’s promotion was too uncertain, and the pos-
sibility of an increase of his salary from $1,150
to $1,500 too remote, to go to the jury, and for
them to base a verdict thereon. While it ia
proper in cases of this kind to prove the age,
babits, health, occupation, expectation of life,
ability to labor and probable increase or dimi-
nution of that ability with lapse of tim@, the
rate of wages, etc., and then leave it to the
Jury to assess the damages, we think it fm-
proper to allow proof of a particular possi-
bility, or even probability, of an inerease of
wages by appointment to a hizher public office,
especially where, as in this case, the appoint-
ment is somewhat controlled by political rea-
sons. The deputy clerk of this court, for ex-
ample, is very efficient and faithful, and if
there should be a vacancy in the office of clerk
of the court, it is not only possible, but very
Probable, that he would be appointed to £ill
the vacancy, thereby obtaining a much larger
salary than he mow receives; but if he should
be injured as Allison was, and were to sue the
malroad company for damages, we do not
think it would be competent for him to prove
the possibility, or probability, of his appoint-
ment to fill 2 vaeancy in the office of clerk,
especially as the personnel of the court, upon
which such appointment must depend. mizht
change in the mean time. To allow the jury
to assess damages in behalf of the plainiiff, on
the basis of a large income arising from a pub-
lic office, which he has never received, and
which i3 merely in expectancy, and might
never be received, or, if received at all, might
come to him at some remote and uncertain
11 L. R, A.
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period, would be wrong, and unjust 1o the de-
fendant. We believe the rule of most of the
railroads in this State is to promote their em-
ployés. Anemployé commences at the lowess
grade, and, if be 18 competent, capable and
efficient, ke iz very likely to be promoted upon
the happening of a vacancy above him. If
one occupying a lower grade of service were
injured, would he be allowed to prove, unless
he had a contract to that effect, that his pros-
pects of promotion to a higher grade and bet-
ter salary were good, and would the jury be
aliowed to base their calculation and estimate
of the damages upon a much larger salary,
which he had never received, but merely had
a prospect of receiving? It will be obsgerved
that the testimony in this case shows that there
were two others in the same class with Allison,
equally competent and efficient as he was, and
it is by no means certain that Allison would
have been preferred to each of them, in case of
vacancy, and promoted above them. 8o it
could not be said that he was in the direct line
of promotion. Pierce, Railroads, 803; Brown v.
Cummings, T Allen, 509; Boyee v. Buayliffe, 1
Camp. 58; Brown v, Chicago, R. 1L & P. R. Co.
64 Iowa, G656,

This testimony being illeral, and having
been objected to, and it being very probable,
from the amount of the verdict, that the jury
based their calculation upom the iacreased
salary which Aliison would have received if
he had been promoted, we think it damaged
the defendant, and we grant a new trial upon
this ground. .

The other grounds of the motion we will
not discuss, exceptto say that, if there are
any errors contained therein, the court below
will doubtless correct them on the next trial.
If the explanations of the mortnary and annu-
ity tables were not pat before the jury, this
can be done at the next trial, if counsel so de-
sire. The same may be said as to the failure
of the court to explain to the jury what was
roeant by the reduction of the sum, when as-
certained, to its present cash value, which Is
complained of as error in the sixth ground of
the motion, If counsel desires more specific
instructions at the next trial, he can request
the court to give them.

- Judgment reversed.

Err.,

ELLIS, PIff. in
2.
DARDEN.

(----Ga._....}

*1. Underthe Codeof Georgia, the mar-
riage of a woman revekes a will, pre-
vioesly executed by her, in which no provision is
made in contemplation of such an eveat.

2. Parol evidence is not admissible to
show that the will was executed in contemplation
of the marriage.

(December 23, 1800.)

ERROR to the Superior Court for Taliaferro
County to review a judgmens rejecting the

*+Head notes by BrECELEY, Ch. J.
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glleged will of & deceased married womau.
Affirmed. i .
The case sufficiently appears in the opinion.
Mesars. H.'T. Lewis and Horace M. Hol-
den for plaintiff in error. :
Messrs. James Whitehead and M. Z.
"Andrews for defendant in error.

Bleckley, Ch. J., delivered the opinion of
the court:
1. In construing the Code, it is necessary to
bear in mind section 4, which declares that
+the masculine gender shall include the femi-
nine.” XNothing can be moere manifest than
that this rule was intended to apply to the pro-
visions of the Code on the subject of wills.
These provisions are very ampleand extensive,
beginning with the definition of a will, and em-
bracicg the persons capable and incapable of
making them; modes of execution, revocation
and probate; the property subject to disposi-
tion; the different clasges of devises and lega-
cies; the office and functions of executors, etc.
Code, 8§ 2394-2482. From the first to the
last of these sections, with few, if any, excep-
tions, the masculine includes the feminipe.
This is cbviously so in the very first of them,
which defices a will to be “the legal expres-
sion of & man’s wishes as to the disposition of
his property after his death,” It cannot be
doubted that in many of the sections the word
“testator” includes *‘testatrix.” - As to most of
the sectionis in which the word occurs, no other
construction is possible, See sections 2399,
2400, 2401, 2407, 2413, 2414, 2418, 2420-2422,
2479, 2480. Bection 2477 rteads as follows:
““In all cases the marriage of the testator orthe
birth of a child to bim, subsequent to the mak-
ing of a will in which no provision is made in
contemplation of such an event, shallbea rev-
ocation of the wil.” We can have Do rea-
gonable doubt that the rule that the masculine
includes the feminine applies to this section as
well a5to so many cthers touching the subject of
wills, and consequently that in sense and mean-
ing it Las the same scope a8 if it read thus:
+In all cases the marriage of the testator of tes-
tatrix, or the birth of a child to him or her,
subsequent to the making of a will in which
no provision is made in contemplation of such
an event, shall be a revocation of the wiil.”
This construction only treats the codifiers as
governing themselves consistently by their own
rule in doing their own workk They under-
took to state in a condenced form the law of
wills, and they.devoted an article, consisting of
nine sections, to the suobject of revocation.
Can it reasonably be supposed that they in-
tended to be silent upon the effect of marriage
on the pricr will of a woman? And yet they
were silent on that topic, unlessthey dealt with
it in the broad, gemeral langnage which we
have quoted from section 2477, Jtis well
known that in hundreds of instanees the codi-
fiers did not confine themselves to stating the
law 83 they found it, but that they exercised
the function ‘of unifying and harmonizing its
various rules and provisions 8o as to presens
what they deemed & more consistent and com-
vlete system. Their work, as & whole, has
been adopted by competent authority, and, ex-
cept where altered or repealed, is iow the Jaw
of the land. We have only to accept it as
11 LR AL
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written, and interpret it by & rule found in the
instrument itself, to arrive at the conclusion
that marriage has, in this State at least, as
much effect epon a woman’s will a3 upon a
man’s, There may be more or less reason why
revocation should be the result'in the one case
than in the other, but certainly there is rea-
son encugh in either case, At commonlawthe
woman’s will was reveked but the man's was
not. The Act of 1834 put a man’s will, in this
respect, upon the footing of a woman’s, with
an jmpiied saving in favor of wills in which
provision was made for the prospective wife,
It also made the birth of a child operate as a
revocation of any prior will in which the child
was not provided for. Then came the Coda
in 1868, and, after varying the phraseclogy of
the Act of 1834 so as to make it wider and more
general, incorporated its principle of revocation
into thelegal system of wills, with an implied
saving in favor of wills in which, not the wife
or the child, but the event of marriage or the
birth of a child, was provided for. This im-
plied saving might not hold good as to the
wills of women because of other provisions of
the Code; but that would not hinder the ex--
press declaration that marriage, or the birth
of a child, subsequent to the making of a will
in which no provision is made in contemplation
of such an event, shall operate asa revocation
of the will, from having its full affirmative
effect upon every will of that clasg, whether the
maker were male or female, It may admit of
question whether the Code, taken as a whole,
intended to save any will whatsoever made by
a single woman from revocation by marriage’;
but this doubt reed not affect our construction
of section 2477 as to the class of wills which
make no provision in contemplation of mar.
riage. ills of this kind are expressly de-
clared to be revoked by marriage, though willsof
a different kind may or may not be so revoked,
according to theirstanding, in the light of other
provisions of the Code, and the general scheme
of testamentary law. We can be sure, at any
rate, that the e nmowhere declares that the
will of a woman is not revoked by marriage or
by the birth of achild. Thus no contradiction
is involved in our construction of section 2477,
and any apparect inconsistency with other pro-
visions of the Code which it involves touches
a class of wills not now unnder consideration,
Nor did any repeal or modification of the sec-
tion result from the enlarged testamentary
capacity and powers of married women,
brought into the law by the Act of 1866 and
the Constitution of 1963, as expounded by this
court in the case of Urguiart v. Olteer, 56 Ga.
344 If marriage or the birth of a child would
work the revocation of a particular class of
wills by express statute when thetestamenta
powers of a married woman were restricted,
we tee no reason why such an event should
not produce the same effect after those Te-
strictions were removed. BSurely, marriage or
the birth of a child is as great an event in the
life of a woman as of a wan, and imports as
important & change in the testamentary stand-
point, Tt would seem that the more the testa-
mentary powers of the two sexes are equalized,
the more reasonable it would be to apply to
both alike the provisions of section 2477 of the
Code, It is a mistake to suppose that this pro
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vision, as applied to men, has, or ever had, any
purpose to coerce them icto the performance of
any legal duty which they owe to their familfes.
A man may bequeath his entire estate to stran-
gers. Code, 2309, Al legal rights of the
wife and family, such as dower and a years
support, are as secure against 8 will made at one
time as at another. The object of the provis-
ion is to secure a specific moral influence upon
the testamentary act,—the moral influence of
baving before the mind a contingent event so
momentous as marriage or the birth of a child,
and so deserving of consideration in framing a
testamentary scheme. A public policy which
rejects the will of a prospective husband or
father because- it affords no evidence of the
presence of this influence may well reject that
of a prospective wife or mother for the same
reason. Both are alike free from any legal
obligation to provide by will for spouse or
child; and both, as a general rule, are equally
under the sway of moral motives soto do when
these claimants, existing or abticipated, are
thought of, and their claims duly considered.
There i3 as much resson in requiring one asthe
other to furnish evidence in the will itself that
the testamentary set was performed with the
future event of marriage or birth of a child in
actual and present contemplation. Now thag
women, according to the decision in Urquhart
© V. Olizer, supra, have substantially the same
testamentary freedom a3 men, the wills of both
sexes, whether made before or after marriage,
ought to stund on the same footing. It was
only on the doctrine of implied repeal of cer-
tain statutory restrictions in the Code that this
court could arrive at the conclusion announced
in Urguhart v. Olirer, But that coneclusion
doss 1ot require for its completeness or itscon-
sistency that section 2437 shall be held not to
apply to wills made by women, or that a
woman’s will should stand on a higher plane
than that of a man. On the contrary, the bar-
mony of the whole testamentary system will be
better preserved by treating the wills ¢f both
sexes alike. When a woman's rights tduching
the disposition of property are those of a man,
her disabilities should also be those of a man,
Basing our decision solely on the statutory
system of this State, we rule that the will now
efore us was revoked by the subsequent mar-
Tiage of the testatrix, though it occurred om
the same day and within a few hours after
the will was executed. A copy of the will is
not before us, but we take it for granted from
the argument and from the recitals in the rec-
ord that the sole bereficiary under the will was
a sister of the testatrix, and that the instrnment
contained no provision showing that it was
made in contemplation of marriage. How the
general question hasbeen treated elzsewhere un-
er various shades of statutory provisions will
&ppear from the following authorities: Loomis
v. Loomia, 51 Barb. 257; Brown v. Clark, 77
N. Y. 869; Fransen’s Will, 26 Pa. 202; Suvan
Y. Hammond, 138 Mass. 45; Nult v. Norton,
142 Mass, 243, 2 New Eng. Rep. 594; Millerv,
FPhillips, 9 R. L. 141; MeAnulty v, Mednulty,
120 111" 926, 8 West. Rep. 630; Re Tuiler, 79
Ll 89; Apyes v. Southworth, 55 Mich. 173;
Morton v. Onion, 45 V1. 143, Re Carey's Estate,
49 Vt. 236; Ward's Will, 70 Wis. 251;  Webb v,
Jones, 36 XN, J. Eq. 163; Fellows v. Allen, 60
L R A,

Bee also 43 L. R. A, 143.
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N. H. 439; Fmery, Appellant (Re Hunfs Will)
81 Me. 275. See also Beach, Wills, § 64; 6
Lawson, Rights, Rem. and Pr. § 3235; notes
to Youngs App. 80 Am. Dec, 516, 39 Pa. 115;
1 Jarman, Wills, 5th Am, ed. p, 268 el se7.; 3
Jarman, Wills, 5th Am, ed. p. 783, nofe 19;
Schouler, Wills, § 424; 3 Washb. Real Prop.
575, * 698; 1 Woerner, Administration, p. 107.
2. The parol evitlence offered to show that
the will was executed in contemplation of the
marriage was properly rejected. In order to
gave a will from revocation by subsequent mar-
riage, the will itself must contain the requisite
evidence thatthe event was contemplated. At
least, such evidence must appear on the face of
some document offered for probate asa partof
the will. Deupree v. Deupree, 45 Ga. 415,
Judgment gffirmed.

Josie BELDING, PIf. ¢n Err.,

. z.
C. P JO_HNSON.
[ -7 T |

1. A saloon keeper is not guiliy of ne

- Hgence in furnisII:ing liquor to an gm:!cn%
person and in failing to protect one who enters
the saloon on business of his own and becomea
engaged in an altercation with such intoxicated
persen from being shot by him ee as to render
himself liable in damages to the deceased per-
son’s widow for his death under a statute allow-
ingrecovery for death resulting from criminal or
other negligence.

2. Norecovery can be had, unless anthor-
ized by statute, against a saloon keeper who eells
liquor to an Intoxicated person, for damages re-
gulting from such person’s killing another with
whom he quarrels while still intoxicated.

8. The sale of lignor to an intoxicated
person is not the legal and natural
cause of the death of & third person, who
is killed by the former after a quarrel between
them oOver a previous wager and the custody of
the stakes, 80 as to render the seller liable in dam-
ages therefor nnder statutes which provide that
damages are too remote if only the imaginary or
poszible result of the tortious act or other and
contingent ¢ircumstances preponderate largely

* in causing the Injurious effect, as well as those
traceable to the act, but not its legal and natural
conseguence.

(Xovember 12, 13%.)

RROR to the City Court of Atlanta to re-
view ajudgment in favor of defendant in
an action brought to recover damages for the
death of plaintiff’s husbard, which was alleged
to have resulted from the sale by defendant of
liguor to an intoxicated person. Affirmed.
From the official report it appeared that
“Mrs. Belding, as the widow of Neal Beld-
ing, sued Johnson aud Whitlock, making the
following allegationsin her declaration: About
9 o'clock on the morning of April 26, 1839, her
husband and Whitlock met in the bar-room of
Johoson, and drank intoxicating liquors to-
gether, and soon became engaged in a dispute,
which ended at that meeting iIn the betof a
watch, Which ber husband agreed, at the sug-
gestion of ‘Whitlock, should be held by crve
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Sloan, a elerk in the bar-room. Her husband
and Whitlock then left the saloon, but after-
wards returned, and her husband said he would
withdraw the bet, and demanded his watch;
but to this Whitlock objected, and Sloan re-
fused to surrender it without Whitlock’s con-
gent. Her husband and Whitlock had sngry

words about the matter, Whitlock by that time | 2971

being under the influence of liquor pur-
chased at Johuson's saloon, Whitlock agreed
to let her husband bhave his watch, if he would
pay Whitlock’s expenses of that day at the sa-
Joon, which propesition her busband declined.
This was about 11¢’clock in the forencon. In
the afternoon he went 1o the saloon, and de-
manded his watch again,  YWhitlock was then
considerably under the influence of ltiguors,
purchased at Johnson's saloon, and that, too,
while Whitlock was drunk, and was known to
be by Johnson. When her husband demanded
his watch in the afternoon, Whitlock refused
to allow bim to have it, and they then quarreled
in the saloon, in the presence of Johnson and
Lis clerks threatening to fight, and Belding
made preparations to fight by pulling off his
coat and hat, whereupon Whitlock, without
cause, shot and killed him. Johnson was the
owuer and proprietor of the saloon, and invited
her husbhand and sll other persons there to
drink, promising him and all others that he
would maintain order, and protect all persons
from violence by any person in his bar-room;
but ke not only failed to do this, but seld lig-
uor 10 Whitlock when he was drunk, knowing
that Whitlock, when under the influence of
liquor, was a violent and dangerous man, and
that Whitloek and her husband were angry
with each other, and that Whitlock had threat-
ened to whip her husband. Johnson and his
servants continued to furnish liquors to Whit-
lock, when they knew he was drunk, and in-
stead of protecting ber busband against Whit-
lock’s viclence, stood by and saw him shoot her
husband down, without cause, and without
attempting to protect him, and without utter-
ing one word of remonstrance. The difficulty
could have been averted, and the life of her
husband saved, if Johnson bad refrained from
eclling Whitlock liquor, and discharged his
duty In keeping order, and protecting her hus-
band from ¥Whitlock’s violence. At the time
her husband was killed, be was healthy and
strong, thirty years old, able to earn by his Ia-
bor $100 per montk, etc., and she has been de-

prived of his earpings and protection by the | 540

wrongfnl and illegal conduct of defendants.
‘Wherefore she sued, alleging that she had been
damaged £20,000.”

To this declaration Johnson interposed a gen-
cral demurrer, which was sustained, and the
action dismissed as to him, and plaintiff ex-
cepted. :

3lessrs. 'Te P. Westmoreland and L. B.
Austin, Jr., for plaintiff in error.

. Jessrs. Arnold & Arnold, for defendant
in error:

Every tort in Georgia is such either by stat-
ute or common law., At common law no ac-
tion lies for loss of a life.

Daly v. Stoddard, 66 Ga. 148; Barrett v. Do-
lan, 130 Mass, 366; Davis v. Justize, 31 Ohio
8t. 859; Kirchner v. Myers, 35 Ohio St. 85,
1TLRA,

Georuia SurrEME CovURT,

Nov,,

The Legislature of Georgia has qualified this
rule to the extent of allowing a recovery by
the wife and other designatea persons for a
homicide, when “the death of a human being
results from a erime or from ¢riminal or other
negligence,”

See Act Oct. 27, 1887, p. 44, Ga. Code, §

The Statute refers to the immediate cause,
and no one isresponsible for a death when there
comes in between his act and the death an in-
dependent cause, which immediately produces
the death,’and without which it would not have
resulted. .

Daly v. Steddard, supra; Bradbury v, Fur-
long, 13 R. 1. 15,43 Am. Rep. L. -

In many States there exist what are called
*Civil Damage Acts.” Under them salcon
Jkeepers have been beld liable for very remote
results of imtoxication, which shows that the
liability rests onm the Statute alone and not on
common-law principles. :

Schroder v. Crawtord, 94 111 857; Dunlap v.
Wagner, 83 Ind. 529.

The reason why a statute is necessary 10 cre-
ate a liability isthat no oue is responsible for.
a remote result of his act, por when an inde-
pendeat, intervening agency comes in and pro-
duces the injury. Amn intoxicated person does
not lose his status as & man; the law does not
allow the whiskey to absorb all the responsi-
bility, but considers that there is enough of the
man left to render the drunkard’s actions ae-
countable, This being his footing, the Jawlooks
no further than to him io find the person re-
sponsible for the injury. '

This case differs from Scott v. Shepherd, 2 W.
BL 802 (Squib Case), for there the squib con-
tinued the motion originally imparted, and the
persons touching it before Scott was hit merely
diverted it from themselves, There is so little
certainty about the effect of intoxication, and
so mach depends upon the temperament of the
person intoxicated, that a saloon keeper cannot
anticipate injury to a particular person, and,
in the absence of a statuie, an injury by the
intoxicated person would not be the proxi-
mate result of furnishing him whiskey,

Shearm. & Redf. Neg. 1sted. § 9. See Mil-
teaukee & S¢. P. R, Co,v. Kellogg, 94U, 8. 469,
24 L. ed. 2568; Fina Ins, Co. v, Boon, 951, 8.
117, 24 L_ed. 393; Dacis v, Justice, 31 Ohio St.
339; Freeze v. Tripp, 70 D1 296; Meidel v.
Anthis, 71 1. 242; Fentz v. Meadows, 72 1.

Belding was not in the saloon as a guest, and
entitled to no protection as such; the best that
can be said is that he was a mere licensee. No
positive duty is owed to a Iicensee, and for
omission to keep premises safe there can be no
TECOVETY.

Larmore v. Crown Point Co. 2 Cent. Rep.
409, 101 N. Y. 891; Severy v. Nickerson, 120
Mass, 806; Morgan v. Pennsyleania R. Co. 7
Fed. Rep. 58.

A saloon keeper is not under the same strin-
gent rules of liability as a common carrer or
public inn.

See note to Rommel v. Schambacher, ¢ Am.
St. Rep. 736, .

Inn keepers are not liable for trespasses com-
mitted on guests,

2 Eeat, Com.; Morse v. Slue, 1 Vent. 190;
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Eentv. Shuckard, 2 Barn. & Ad. 803; Story,
Bailm. § 482,

Simmons, J., delivered the opinion of the
court:

Urder the facts alleged in the declaration,
‘which will be found set out in the official re-
port, there was no error in sustaining the de-
murrer sad dismissing the case. Under these
facts, we do pot think Johnson was liable to
the widow of Belding on account of ber hus-
baud’s baving been killed by Whitlock in
Johoson’s bar-room, The declaration alleges
that Johnson sold liquor to these parties in the
forenoon, and that the quarrel betweea the lat-
ter then originated, in regard to 2 wager they
had made; yet the homieide did not oceur un-
il the afternoon, when Belding again entered
the bar-room for the purpose of obtaining the
watch he had wagered with Whitloek in the
forenoon, - He did not enter as a customer or
guest, but upon bis own private biasiness, He
then met Whitlock the last time, the quarrel
was renewed and he was killed. Qur Statute
allows a recovery by certain named persons
for ahomicide, when *‘the death of a human
beteg results from a crime, or from criminal
or other mepligence.” Acts 1887, p. 43,

It is songht to make Johnson ligble in this
action, because he furnished liquor to Whit
lock when druuk, and failed to protect Beld-
ing against Whitlock, both Leing in his saloon at
1be time of the homicide, and Johnson himself
being present. Under the facts asalleged, we
do not think this was such negligence or mis-
conduct on the part of Jobnson as would au.
thorize the widow to recover against him, es-
pecially as Belding was not even a guest or
customer of Johnson at the time,

Our Code (£5 3072, 3073} declares: **If the
damages are only the imaginary or possible re-
sult of the tortious act, or other and contingent
€circumstances preponderate largely in causing
the injurions effect, such damages are too Te-
mote 10 be the basils of recovery agajnst the
‘wrong-doer.” ‘“Damages which are the legal
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and natural result of the act done, though con-
tingent to some extent, are not too remote to be
recovered. But damages traceable to the act,
but not its legal or natural consequence, are
too remote aod contingent.” TUnder these sec-
tions of the Code, we think the damages too re-
mote to be recovered. *“Other and contingent
circumstances” preponderated largely in caus-
ing the homicide, and the damages, though
traceable remotely to the act of selling the lig-
uor, are not the “legal and natural conse-
quence” of the act. They donot arise directly
from that act, but from the act wf shooting,
and indirectly from the bet made between Belg-
ing and Whillock, Whitlock’s refusal to give
up the watch. and Belding’s return in the after-
noon to recover it, and bis preparatiomn for a
fight with Whitlock. These indirect elements
are more proximate than is that of furnishing
the liguor, There are many cases in the re-
ports where recoveries have been had against
bar-room keepers for injuries arising from the
sale of liquor to persons, but all of them, so
far as we have asceriained, except the case of
Rommel v, Schambacher, 120 Pa. 579, 9 Cent.
Rep. 742, are founded wholly upon special
statutes authorizing recovery for such injuries.
In no other State has the right to recover been
placed upon common-law principles, and sev-
eral of the courts, in discussing the question,
say that no recovery could be had at common
law. As we have no special statute in this
State authorizing such recovery, and as the
two seclions above cited from our Code are
declaratory of the common law of this State,
and as we think that under these gsections the
damages claimed are too remote, we affirm the
judgment of the court below sustaining the
demurrer, and dismissing the case, Even
Rommel v, Schambacher, supra, would not be a
precedent for recovery in a case of homicide:
for, at common law, homicide gave no cauze
of action. Besides, Penpsylvania bad a statute
upon which the decision in that case could
have been predicated.
Judgment affirmed.

INDIANA SUFPREME COURT.

TOWN OF MARION et al., Appts.,

.
Louvina SEILLMAN et al
- {--..Ind..._}

1. Twenty years’ nse by the public un.
- der claim of right, evidenced by the use,

will give a right to a road or street of which the
owner Of the fee cannot devest the public, no
matter what may bave been his intention in per-
mitting the use,

2. Not merely the strip actually trav-
eled will be presamed, by reason of the public
nse, to be dedicated for a strebt where the street
Is already Iaid out on each side of the premises,

Nore.—Highway; public easement acquired by pre-
seription.

The use of & way by the public for twenty years
€1ves a preseriptive right of a public as wellas g
like user does of a private way, and this right when
onee established continues until itis clearly and up-
mtstzkably abandoned. Washb. Fasem. 199, 8ee
Lewistown v. Proctor, 27 TIL. 417.

Under Rev. Stat. 138}, § 5035, the use of a road as
& highway, with or without the consent of the
#adjcining tandowners, will make the road a public
bighway, which the county commissioners may
bave recorded assuch. Stroog v. Makeever, 3 Wess,
11LR A,

Rep. 346, 102 Ind. 5T8; Willey v. Norfolk 3. R. Co. %
N. C. 408,

A road which has been long used as a public
road, and hes been recognized as such by the county
court, making it a part of a road district and
appointing an overseer to work it, is prima facie a
statutory highway. Howard v. State, 47 Ark. 431,

Prescription is one of the modes of proving a
grant: and twenty yedrs of appropriate user is
gufficient to prove the establishment of a public or
a private way across a railroad. Gay v. Boston &
A. R. Co. 2 New Eng. Rep, 240, 141 Mass, 407.

A belief of the landowner as to the right of the



pat it will be presumed that the owner intended
to dedicate a strip the full width of the street.

8. Thesubsequent erection, by the orig-
inal owner, of a hotel encroaching up-
on the line of the street, the dedication of
which had become complete by twenty years'
use, will ot affect the publie right. A dedication
ones complete cannot be revoked by the mere
act of the owner.

4. Their mere opinion that the publie
convenience requires it is sufficient, under

. Rev. Stat. 1331, § 3359, to sustain the action of the
trustees of an incorporated town in determining
the grade, material and width of sidewalky,

5. A change in the width of sidewalks
may be made by the trustees of an incorporated
town after they bave once established it.

8. An injunction will not lie, on the
ground of irreparable injury, to prevent
removal of part of the sidewalk in front of a
hotel by trustees of a town, on proof merely that
but five and & half feet of walk will be left at
one end of the hotel and seven and one half feet
at the other end.

(Janoary 31, 189L)

APPEAL by defendants from a judgment of
the Circuit Court for Grant County enjoin-
ing them from removing a portion of the side-
walk in front of plaintiffs’ premizes, Rerversed,
The facts are stated in the opinion.
Mr. Andrew T. Wright for appellants,
Mr, John A. Eersey for appeilees.

MecBride, J., delivered the opinion ¢f the
court:

This was a suit for injunction, by sppellees

INDIANA SuPREME COURT.

JAN.,

against appellants,. The court found the facis
specially and stated its conclusions of law
thereon, Appellants excepted and the only
questions necessary to be considered here arise
on the assignment of error by appellants that
the court erred in its conclusions of law, The
facts found by the court are substantially as
follows:

Appellees own and are in possession of a
tract of land situate within the corporate limits
of the Town of Marion, containing 4% acres,
on which is situate a valusble hotel building.
This land they and tbeir vendors and predeces-
sors in ownership had owned and oceupied for
more than twenty years when this suit was
commenced, and appellees had resided thereon
for more than fifteeu years prior thereto. No
part of this land had ever been platted &s an
addition to said Town, nor had any part of it
ever been condemned, vor formally and by
record dedicated as a street or part of said
Town. It was, however, surrounded by lands
that had been formally platted in lots, streets
and alleys. That Iying north of and adjoiving
the land in guestion is what is known as Clark -
Wilcutt’s Addition to said Town, and that south,
of and adjoining the said Iand is what is known
&s Pilcher’s Addition; aud a certain street known
as Branson Street is laid out and used across
both said addiiions, rumning north and south
forty-nine and one balf feet in width, and thata
direet extension of said street from one of these
additions to the other would pass over and
across the east side of appellees’ said land.
That appellees and their predecessors in the
ownership of said land have permitted the pub-

publio to nse a strnp of Iand for a highway will not
affect the right of the public to acquire title by
prescription, State v. Waterman, 79 Iowa, 360,

User of a highway for twenty years vests sn
indefeasible right In the public. Fort Wayune v.
Coombs, 5 West. Rep. 232, 107 Ind. 75; Webster v.
Lowell, 2 New Eng. Rep. 65, 142 Mass. 324; Gay v.
Boston & A. R. Co. 2 New Eng. Rep. 240, 141 Mass,
47; Gentleman v. Soule, 32 Tl 278,

An easement in land may be acquired by an un-
interrupted and adverse enjoyment for the period
:;)gwenty vears. McKinzie v. Elliott (I11) June 12,

An uninterrupted use of a street by the public
for at least twenty years is necessary 10 establisha
public highway by user. Kennedy v, Cumberland,
7 Cent, Rep. 452, 85 Md. 514,

Presumption of grant arises from wuser.

To constitute such a user or enjoyment as raises
the presumption of a grant requires, in addition to
the requisite length of time, that it should have
certain qualities and characteristics, such ag being
adverse, continuous, uninterrupted and by acqui-
escence of the owner of the inheritance out of
or over which the easement i claimed, Washb,
Easem. 130.

As the presumption of a grant will arise by an
adverse and continuous use of an easement for
twenty years, 80 & disuse cccarring afterwards for
the same length of time will raise a presumption of
& surrender or extinction of the easement in favor
of the servient tenement., Willey v. Norfolk & S.
B. Co. 98 N. C. 408, -

A_ right to maintain & highway, acquired by pre-
BCription, was lost by the sctual aod exclusive
possession of the land in an inclosure for more
than ten years prior to the Texas Act of 1887, which
TLR.A.

prohibits acquiring title in that waytoa highway.
Ostrom v. San Antonio, 77 Tex, 343,

But it has long been settled that publie policy
requires that undisturbed enjoyment of an incor-
poreal right atfecting the lands of another for
twenty years, the possession being adverse and
unrebutted, imposes on the jury the duty to pre-
sume & grant, Coolidge v. Learned, 8 Pick. 504;
Enight v, Halsey, 2 Bos. & P.172; 3 Dan. Abr. 55,
See Wilton v, Wilson, 4 Dev, L. 154; Ingraham v,
Hough, 1 Jonea, L. 39. .

The public may acguire the right to the nse of &
road by use and adverse occupancy acquiesced in
by the owner or land for ten years, Zimmerman
v. Snowden, 4 West. Rep. 406, 83 Mo. 21§; State v,
Proctor, 7 West. Bep. 135, 90 Mo. 334,

Evidence of user.

Public highways may be shown by evidence of a
user, a8 well a3 by the record of their laying out.
Com. v. Low, 3 Pick, 412,

And parol evidence of its existence and user as
an ancient highway i3 admizaible to establish it ag
such. Green v. Canaan, 29 Conn. 167; Day v. Allen.
der, 22 Md. 526; Folger v. Worth, 19 Pick, 108; Stet. .
son v. Faxon, Id. 1533; Willisms v. Cammington, 18
Pick. 812; Com. v. 01d Colony & F. R. R. Co. 14 Gray,
93; Stato v. Marble, 4 Ired. L. 318; State v, Hanter, 5
Ired. L. 309; Nash v. Peden, 1 Speers, L. 17,

Tse wnder claim of right.

In the absence of a formal acceptance of & dedi~
cation to public use, it should appear that the use
by the public was undera claim of right, and not
by a temporary license by the owner. Eureka v,
Croghan, 81 Cal 524,

Dedication of land to public uss.
A dedicatlon of land to public use need not be
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lic and sald Town to use a strip of the east side
of their said land as a public street and as a
contingation of said Branson Street, from a
time prior to the erection of said hotel build-
ing, and for more than twenty years prior to
the commencement of this suit. From the
facts found it furtber appears that Branson
Street as dedicated to the public on the plats
of Clark Wilcutt’s Addition, Pilcher's Addi-
tion and the original plat of the Town in con-
pection with the strip used by the publie, with
appellees” permission, across their gaid land
formed & continuous and straight sireet ex-
tending entirely across said Town, of the uni-
form width of forty-nine and one balf feet, and
that until the erection of the hotel building
above referred to there was no obstruction on
appellees’ land to the use by said Town and
the public of said Bravson Street in its uniform
width of forty-nine and one half feet.

‘When the hotel building was erected is not
shown, save that it was gince the public com-
menced the use of appellees’ land as a part of
said street apd prior to March, 18587. When
the hotel building was erected it was so placed
that at the northeast corner it was six inches
and at its southeast corner thirty inches east of
the west line of said Bramson Street; or, in
other words, if Branson Street was extended
across said land said building would extend
into the street to that distance.

In March, 1887, one of the appellees, with
others, petitioned the board of trustees of the
Town to cause the sidewalks on said Branson
Street, including the part thereof along and on
said land, to be graded to the width of eight
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feet and paved within said eight feet to the
width of four feet. The board granted the
petition, ordered the improvement made and
caused the engineer of the town to set stakes
showing the line of the improvement and
marking the outer or curb line. The finding
is a little pbscure as to the location of the curb
line, but 43 we construe it, the curb line was
laid to correspond with the curb Hne on other
parts of the same gide of Branson Street. The
walk was then constructed in accordance with
the order of the board of trustees, except that
appellees, insiead of improving the walk in
front of their hotel building so as t¢ conform
to the boundaries indicated by the engineer,
disregarded the curb ling fixed by bim aund so
constructed the walk that at the hortheast
corner of the building it extended six inches
east and outside of the curb line, and at the
southeast corner it extended thirty inches out-
side thereof, In other respects, as to grade,
width, material, etc., it conformed to the order
made and the stakes set by the engineer. The
court finds that this was rendered necessary by
reason of the location of the hotel building as
above stated, and that in order that the walk
might be eight feet wide in front of the hotel
building it was necessary either to thus extend
the walk outside the curb line or move the
building back to that distance. This walk,
after its completion, was accepted by the Town.

In April, 1838, appellees, with others, peti-
tioned the board of trustees of the Town to
cause Branson Street to be graded and mac-
adamized. The prayer of the petition was
granted and the necessary steps were taken

evidenced by writing, but may be manifested by
acis and declarations which, however, must be un-
mistakable in their purpose and decisive in their
character, Baker v. Vanderbure, §9 Mo. 878,

To constitute a valid dedication, there must be
actazl intention clearty indicated by unequivocal
8cts or conduct, and there must have been sn gc-
ceptance by thepublicof theland dedicatgd. Shell-
house v, State, ¥ West. Rep, 63, 110 Ind. 503

Dedication may be foynd from long-continued
publi¢ use and acquiescence, even where land is un-
inclosed and uncultivated. Ely v.Parsons, 4 New
Eng. Rep. 873, 556 Conn. 83.

When there 1s an ofter to dedicate property to

public use, and such offer is followed by adversal.

use by the public under ¢laim of right, no formal
Bcceptance by corporate officers is required. Price
¥. Breckenridge, 10 West, Bep. 168, 82 Mo. 378; Cook
¥. Harris, 61 N. Y. 448; Buchanan v, Curtis, 25 Wis,
9% Kennedy v. Le Van, 23 Minn. 513

Twenty or thirty years of abandonwent to the
exclusive use of the public is sufficient, in point of
time, to constitute a dedication. Irwin v. Dixion,
B0 17. 8.9 How. 10, 13 L. ed. 25.

‘When the intention ot the owner is manifest, ded-
fcation is complete without acceptance oOr user.
Poipt Plessant Land Co. v. Cranmer, 2 Cent, Rep,
748, 40 . J. Eq. 8L

Assent of owner to use of land.

To make & highway by dedication, the owner of
the land must assent to its approvriation for such
use, and it must be so used by the public. Union
Co. v, Peckham, 5 New Eng. Rep. 663, 16 B. L —-

Assent i3 inferred from acquiescence in public
use. Ibid,

An intention to dedicate is implied by the open-
tng of 3 thoroughfare. Ibid. ’

LR A

An unequivocal dedicstion takes place Immedi-
ately. Ibid.
Acceplance necessary.

Acceptance on the part of the city i3 necessary to-
constitute land dedicated for a highsay a public
street. Cohoes v. Morrison, 42 Hun, 218; Bell v. Bur-
lington, 88 Towa, 206; 8t. Louis v. 8t. Lonis Univer-
sity, ¢ West. Rep. 52, 58 Mo. 155; Rozell v. Andrews,
4 Cent. Rep, 209, 103 N. Y. 150; Hayward v. Manzer,
70 Cal. 476. .

Acceptance by a city of a street, atter dedication,,
is necessary in order to establish the right of the
Public thereto, Waterloo v. Union Mill Co. 72Iowa,

437,

No formal acceptance by a city as a corporation
i8 necessary to complete thé dedication of the
streets. Eee note to Meier v. Portland €. K. Co. (Or.)
1L R. A. 556.

An incipient dedication of a street to the public
does not eonvey the right of way vntil it has been
accepted. Dorman v, Bates Mig. Co. 82 Me. 433,

In the absenceof a formal acceptance by the pub-
lic of a dedication, the owner has the right, at any
time prior to & public use, to revoke his offer and
resume possesdion and control of the property. -
Eureka v. Croghan, 81 Cal, 524

A road becomes established as a public highway
by preseription, where the public, with the knowl-
edge of the owner of the soil, has claimed and con-
tinuously exercised the right of using it for a public
highway for the period of seven years, unless it was
50 18ed by leave, favor ormistake; and this, though
the public travel may have somewhere slightly
deviated from the original track by reason of any
obstacle that may have been plzced init, Howard
v. State, £7 Ark, 431,

The existence of a railroad upon a road during a
portion of the twenty years required by statute to
make the road a public highway by user will not
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by the board to grade and macadamize the
sireet accordingly, In order to carry out this
work according to the plans and specifications
adopted by the board the court finds that *it
will be necessary to take up and remove a por-
tion of said sidewalk pavement so made by
plaintiff, to wit, & strip off of ibe east side
thereof six inches wide at the north end, and
regularly increasing in width to thirty inches
wide at the south end thereof.” The town
authorities let the contract for the construction
of the street improvement to appellant Philip
Matter, and at the time this suit was com-
menced he was proceeding to construct the
game and was about to take up and remove
that portion of appellees’ sidewalk above de-
scribed. If taken up and moved, there would
remain but five and one balf feet in width of
sidewalk in front of the south end of gaid hotel,
and seven and one half feet af the north end.
The object of this suit was to prevent the re-
moval of that portion of the sidewalk, appel-
lees’ claim being that by its removal irreparable
injury would be done to their said property,
The conclusions of law svere in favor of ap-
pellees, and it was ordered that & lemporary
inju:}ction previously granted be made per-
petual -

e regret that we are compelied to pass up-
on the questions presented by this record
without the aid of a brief from counsel for ap-
pellees, Their contention, however, as we
gather it from the record, seems to be that the
Town bas never acquired the right to treat
the strip of land in question a3 & part of Bran-
son Street; or if their conduct has been such
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as to amount to a dedication, that the dedica-
tion is only of so much of the strip of land as
ltes outside the line of the hote! building, which
line must be treated as the boundary and the
sidewalk and eurb line be adjusted accordingly;
and that the threatened eniting away of a por-
tion of the sidewalk, which they aver will ren-
der their property worthless, is an attempt on
the part of the Town to so widen Brauson
Street at that point as to take a part of the
land on which the building stands, which bas
never been dedicated to the public, and there-
}:y deprive them of it without due process of
aw.

The statement which we have made of the
facts as they were found by the court is, “‘we
think, accurate and full as to all facts found,
which are necessary to a determination of the
questions involved.

That property may be dedicated to & public

use is a principle too well established torequire
any citation of authorities, as is alse the prin-
ciple that all that is necessary to constitute
such dedication is the assentof the owner of
the soil to the public use and the actual enjoy-
ment by the public of the use for such a length
of time that the public accommodation and
private rights would be materially affected by
a denial or interruption of the enjoyment.
State v, Zifl, 10 Ind. 219; Mauck v. State, 66
Ind. 1%7; Summers v. State, 51 Ind. 201; In-
dianapolis v. Kingsbury, 101 Ind. 200,
- ‘There must be in such cazes an intent on the
part of the owner to dedicate, and the intent
te dedicate must clearly appear. Dillon, Mun,
Corp. § 627 ef seq.

defeat the claim of a hichway by user, where the
strip occcupied by the railroad was open to the pub-
lic, and travelers could pass over every part of it,
€xcept that it was not practical for vehicles to pass
over the tracks, the user being otherwisze sufficient
to constitute the road a highway. Speir v. New
Utrecht, I N, Y. £20.

Aeceptance, how may be shown.

An acceptance may be shown by vser by the pub-
lic, as by travel, or by the a¢ts of pablic officers in
repairing and keeping it up. Lake View v, Le
Bahun, § West. Rep. 789, 120 Il 92; Hayward v. Man-
zer, 70 Cal. £76; Waterloo v, Union MiH Co, 72 Iowa,

Use by the public for ffty years of a street dedi-
cated to public nse by the owner of the land is suf-
ficient ovidence of its acceptance by the town,
Com. v. Moorehead, 10 Cent, Rep. 611, 118 Pa. 314

The fact that sidewalks were ordered laid by the
village authoritieg in front of the premises, to be
built by the owners, woilld not be an acceptance,
Irving ¥. Ford, 8 West. Rep. 759, 85 Mich, 241,

‘Where & principal street of & village, and iteside-
walk, bad been used for about forty years, and the
village tad made improvements upon is, the jury
are authorized to find that the street and gidewalk
were dedicated to publicuse. Pomfrey v, Saratoga
8prings, 7 Cent. Rep. 44, 14 N. Y. £39.

Effect of dedication.

A dedication for a highway confers a mere ease-
ment for public use 83 a highway, and the Iand-
owner retains the right to uge the land for any
Iawful purpose compatible with the full enjoyment
of the public easement. Ellsworth v. Lord, 40 Minn.

I @
Where the alleys of a city have been dedicated to
11 L. R. A,

the public, no further action is required by the city
to open them for public use. Ozage City v. Larkins,
2 L. R. A. 56, 40 Kan, 6.

Inten! of pc;rtrca. how must be manifested.

The intent of the respective partica to a dedics-
tion and acceptance must be followed by appropri-
ate and characteristic acts upon the part of each.
The intent of the owuer to give must be followed
by an abandonment of his exclusive enjoyment,
&nd the intent to accept must he followed by the
use and appropriation of the thing dedicated.
Flack v. Green Island, I20 N, ¥, 107,

WWhen landowners devote a portion of the lapd
for use as 8 private alley, such alley will not he
converted into & public highway simpiy becguse
the public use it by permission. 8helthouse v, State,
9 West, Rep. 63, 110 Ind. 509,

‘When the use is interrupted, prescription must
begin again. lbid.

A single rcf of interruption by the owner has
more weight upon & question of intention than
many acts of enjoyment. 1bid. .

The mere permitting the public to passoverland.
where the owaer usea it for his own parposes, does
not of itself constitute dedication, Ibid.

Dedication onge completed iz irrevocalle.

A dedication of land once made to the public and
accepted by it is in its mature frrevocable. Union
Co. v. Peckham, 5 New Eng. Rep, 883, 16 R, J—-3
Dubugue v. Maloney, 9 Towa, 455; Rowan v, Port-
lend, 8 B. Mon. 233; Beall v. Clore,8 Bush, 6305
Wilder v. §t. Paul, 12 Minn. 200; Missouri Institute
v. How, 27 Mo. 211: Ragan w, McCoy, 29 Mo, 356
Lee v. Sandy Hill, 40N. ¥, 442 Huber v. Gazley, 18
Ohio, 18; Com. v. Alburger, 1 Whart. 46%: Scott v.
State,1 Sneed, 632; State v. Trask, 6 Vi. 855 New
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Such intent may be inferred from circum-
stances. The assent of the owner fo the use
meed not be expressly declared, nor be mani-
fested in any particalar manner, buf may be
implied from the conduct of the owner of the
land, Elliott, Hoads and Streets, 99.

An implied dedicution arises by operation of
law from the acts of the owner, Willigms v.
Wiley, 16 Ind, 862; Hranstille v. Erans, 37
Ind. 229; Indianapolis v. Kingsbury, 101 Ind.
200; Waltman v. Rund, 109 Ind. 366, T West.
Rep, 533,

Itisconsidered as in the nature of an estoppel
in pais, and once made it is irrevecable. El-
liott, Roads and Streets, 83 ef seq.,; Dillon,
Mun. Corp. & 631, and cases cited; Hayner V.
Thomas, 7 Ind. 38.

‘While the question of dedication from per-
missive occupation and use depends upon the
intertion of the owner, yet evidence of such
occupation and wuse is one of the evidences of
an intention to dedicate.

No length of time can be fixed as necessary
to enable a court or jury to find that there has
heen in fact a complete common-law dedica-
tion. ‘The question as to the intention of the
owner of the land to dedicate it is in the ma-
jority of cases one of mingled law and fact, al-
though there may be cases where the facts are
undisputed and where they admit of but one
legal interpretation or can iead to but one con-
<lusion, and in all such cases the guestion is
purely one of law. Elliott, Roads and Streets,
gg ¢t seq.; Hennedy v. Cumberland, 65 Md.

When the use of the easement has continued
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for more than twenty years, the rule as stated
b¥ some of the authorities is, that the intention
of the owner to dedicate will be conclusively
presumed. We think, however, that the au-
thor of Roads and Streets, above cited, states
the principle more accurately when he says:
* Twenty years’ use by the public under claim
of right, evidenced by the use, will give aright
to the road or street of which the owner of the
fee cannot devest the public, no matter what
may have been his intention. . . . This result
follows, not because an intention to dedicate is
conclusively presumed, but because the Stat-
ute of Limitations has devested the owner of a
right by destroying the remedy,” Elliott, Roads
and Streets, 123,

As to so much of the land in guebtion as ia
not covered by the hotel we bave no difficulty
in holding that the public rights therein are as
full and complete as if it had been formally
and expressly dedicated by deed or plat. As
to that portion covered by the hotel a different
question iz presented. Upon the facts found
we think the permissive use by the public of
the strip of land was evidence of an intention
of the owners to dedicate to the public & strip
thereof corresponding in width 10 the street al-
ready existing in connection therewith imme.
diately north and south of it. The inference
of an intention to dedicate would not be simply
to dedicate that portion upon which there was
actual travel, but would evidence the intention
of the owners tbay Branson Street was to be
continved across their land. Barfletiv. Beard-
meore, 74 Wis. 483; Sprague v. Wait, 17 Pick.
809; Hannum v. Belchertown, 19 Pick. 811;

?_;Ieans v. United States, 35 U. 8. 10 Pet, 662,91 ed.
[N

A dedication is beyond recall where it has been
formally accepted by the public authorities. Plumb
v. Grapd Rapids, 81 Mich, 381,

unietpal eontrol over highways.

A municipality has complete coutrol gver high-
ways and steeets. Terre Haute & L. Rf Co. v. Bis-
sell. 6 West. Rep. 254, 108 Ind. 113.

The court of chancery has no jurisdiction to con-
tiol the dizcretion of the municipat authorities of
the village as to when or where walks shall be laid
inthe streets of the village. That is a matter of
munijcipal regwlation confided by law to the board
of trustees of the village., Irving,v. Ford, 8 West.
Rep. 758, 63 Mich. 241,

Widening streefs.

The changing of & narrow alley to a wide street
<comes within the characier of street iimprovements
contempiated by Ind. Rev. Stat. 1381, §3 8168, 3167,
which should be referred to the city commissioners
toascess the benefits and damages. Anderson v.
Bain, 120 Tnd, 254

A street may be widened by sections People v
Hyde Park, 6§ West, Rep. 315, 117 Ilt. 462,

The California Act, providing for the widening
of Dupont Street, in San Francisco, and for the
levy of an assessment on the property benefited, for
the payment of the tmprovement, 15 not unconsti-
tutional, either as an attempt to assess forfloeal im-
F;D;‘%mdent within the Hmit of a municipality, or

at it denies due process of law. Leot v. Tillsor
T2Cal. 404 F ¢ -

The Congtitution is to be read in connection with
the city charter: if the Constitution guarantees a
Bearing, the starute ia not invalid because no hear-
ingis provided fn it. Ibid.
1L R A,

The court is authorized to determine all obijee-
tionsto the commissioners® Teport, and could by its
final order modify the reportso as to adjust the
final determinations in regard to the assessments to
the report ag altered. Ihid.

Under the laws of New York, Brooklyn is liabla
to pay.for land taken in widening North Second
Btrect, the amount of damapes awarded by com-
missioners appointed under the Act; and it is not
essential to sich liability that the assessments
should have been made upon the lands benefited.
MeCormick v. Brooklyun, 16 Cent. Bep, 451,103 K. Y.
4£9.

TUnder the Yennsvlvania statute Philadelphia
could pass an ordinance to increase the width of
Chestnut Street, and after confirmation of the new
Iines mo pmew building coald he erected without
conforming to the lines established. Re Chestnut
Strect, 11 Cent. Rep, 353, 118 Pa, 503,

The city councils are not obliged to widen the ena
tire street at once by an ordinance giving threa
months’ notice t0 property owners torecede. Ibid.

When & property cwrer in rebuilding is obliged
to recede under the ordinance, the property added
to the street is taken for public use and the owner
is entitled to compénsation therefor. Ibid.

Where, the instant the old buildings were torn
dowmn, the city took part of the land for public ase,
it is Hable to make compensation to the owner the
same a3 if it had been taken in any other mode.
1bid.; Fhiladelphia v, Linpard, 97 Pa. 242.

Narrowing streels.

Narrowing a strect, npon the condition of mak-
ing such compensation to the respectivelotowners
abutting thereon as may be assessed in the manver
provided by law, isa lawful exercise of the author-
ity vested intown boards. Repsselaer v. Leopold,
8 West. Rep. 874, 106 Ind. 2%,
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Simmons v, Cornell, 1 R. 1. 519, Cleveland v.
Cleveland, 12 Wend. 172,

If such use continued Jong enough before
erection of the hotel 10 make the dedication
complete, the fact of the subsequent erection
of the hotel would mot effeet the public right.
A dedication once compleie cannot be revoked
_1;? the mere act of the owner. Re Comrs. of

/4

blie Parks, 25N, Y. 8. R, 231; Dillon, Mun.-

Corp. § 631, and cases cited; Macon v, Frank-
lin, 12 Ga. 239.

Inthiscase, however, there isno finding which
shows how loog the public use of the land had
continued before the erection of the hotel. The
finding is that such use commenced before the
hotel was built, and had continued more than
twenty years when the suit was commenced;
but so far as the finding is concerned, the hotel
may have been erected within a month ora
year after the commencement of such use, and
we cannot say that the public had prior there-
to acquired any rightstherein, So far, then, as
the facts are found in this case, we can only say
that, £xcept for the strip actually covered by
the hotel, the land in question constitutes a part
of Branson Street; and that the rights of the
public therein are 2s complete and the power
of the board of trustees over thesame as ample
&s if there had been an express statutory dedi-
cation of it by the owners,

While in this State by Statute {see Rev, Stat,
1891, § 3367) boards of trustees of incorporated
lowns are given exclusive power over the
streets within the corporate limits of their re-
gpective towns, and are invested with large
discretionpary powers in the exercize of the
duties thus imposed, there may arise many
cases where it becomes the duty of the courts
to interfere by injunction to prevent them ex-
ceeding their power or abusing sueh discretion.

Judgs Dillon says: ‘‘Generally speaking,
equity will interfere in favor of or against
municipal corporations on the same principles
by which it is guided in cases between other
suitors.” Dillon, Mun. Corp. § 908.

While this is true, it was well said by the
Supreme Court of New Jersey: ** The process
of injunction has been eslled the strong arm of
the court, and that to render its operation use-
ful it must be exercised with great discretion
and only when pecessity requires. Noram I
aware of any class of cases in which it should
be applied with greater caution than to the pro-
ceedings of municipal corporations in the exe.
cution of public improvements,” Oross v.
Morristown, 18 N, J. Eq. 305, -

We think it should be shown that there has
been a clear invasion of therights of a party to
justify the courts in interfering by injunction
with the conduct of municipal authorities in
making street improvements of the character
here in question.

The acts complained of are that in the grad-
ing and macadamizing of the street they are
proposing to cut away a portion of a sidewalk -
heretofore constructed by their order. In ad-
dition to the general Statute herstofore re-
ferred to, which gives the boards of trustees of
incorporated towns exclusive power over
streets, ete., within the corporate limits of their
respeciive towns, certain special powers are
given them in relation to the grading and pav-
ing of sidewalks, and the grading, paving,
graveling and macadamizing of streets. ‘See-
tion 8359, Rev. Stat. 1881, provides that,
* whenever, in the opinion of the board of
trustees of any incorporated town in this State,
pablic convenience requires that the sidewalks
of any street in such town shonld be graded or
paved or planked, such board of trustees may

The narrowing of a street being recognized by the
Statute as g matter of public benefit, no finding of
that fictis necessary where such work i entered
upon. Ibid,

The service of notice i3 a Jurisdictional fact,
which the board of trustees are required to deter-
mine, A service upoen the sherifl, and a recital
showing a determination by the board that such
notice I8 due notice to the county aa o county
property, renders such determination conclusive
upon others duly served with notice. Ibid.

Improvement of sidewalks,

° Under av suthority t0 improve streets, sidewalks
may be improved. Taber v. Grafmiller, 7 West.
Rep. 353, 109 Ind. 206.

A sidewalk ia part of a street, and a statute ve-
ferring to streets embraces sidewalks. Dooley v.
Sullivan, 11 West. Kep. 815, 112 Ind. 431.

Sidewalks on the two gides of the same portion of
# street constitute but one improvement. Hence,
a0 ordinance providing therefor is not void as com-
bining two improvements in one proceeding. Wat-
son v. Chicago, 1 West. Rep, 859, 115 I1. 78, -

The court of guarteér-sessions has power to decide
any complaint in relation to the laying out and
widening ofsidewaiks, under the Borough Act of
1851; and its final order thereupon is conelusive
upon all parties and upon the supreme court,
Chartier's App. (Pa.T 6 Cent, Hep, 173,

Public convenience and necessity.

An ordinance stating expressly that “public con-
venience nnd necessities of the city™ reguire the

11 LR A,

laying out of & certain highway sufficiently con-
forms to the statute and ordinance requiring that
it must be found that “common convenience and
necessity,”” or “common convenience and public
zleceﬁity,” require it. PDorman v. Lewiston, 81 Me.

]_ .

If public necessity and convenience require the
alteration in a highway, it is immaterial at whose
expense it is made. Pillsbury v. Augusta, 3 New
Eng. Rep. 618, 73 Me, Ti; Gay v. Bradstreet, 40 Mo.
§56; Coombs v. County Commissioners, 68 Me, 484

A commiftee appointed by the supreme court is
not to determmine the legality of the doings of the
eommissioners, but must simply Inguaire whether
commoen counveoience and necessity requure that
they be affirmed orreversed, in whole or in part.
Bryant v. Peaobscot Co. Comrs. 8 New Eng, Rep.
£32, 79 Me. 125; Shattuck’s App, 76 Me. 167,

‘Whether the proceedings of the commissioners
were legal or not, is a question of law for the court
to decide, either upon certiorari, or upon accept-
ance of the report of the committee, regardless of
their viewe upon the question. Goodwin v, Saga-
dahoe Co. Comrs, 60 Me. 328,

The committee, as they find ‘*the convenience
and necessity™ to be, must either affirm or reverse
the doings of the commizssioners in whole or in part;
and that is their whole duty. Brunswick's App. 37
Me, 44i; Hodgdon v. Aroostook Co. Comrs. 72 Me,
218; Shattuek’s App. 76 Me. 157,

An adjadication that “public convenience and
necessities of the ¢ity™ require the hmprovement,
means that the public convenience and pecessity
of the citizens rennire it, and is sxfiicieat. Dorman
¥. Lewiston, 81 Me. 411 .
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by an ordinance compe] the owners of lots ad-
joining such street to grade, pave or plank the
same.” The three sections mext succeeding
prescribe the manner of doiog this. Section
3363 provides that in certain cases, wpon peti-
tion of two thirds of the resident owners of
certain real estate, such board of trustees shall
make certain improvements or repairs in streets
and sidewalks. Section 8864 provides that in
certain cases, upon petition of a majority of
the resident owners of certain lots or lands,
such boards of trustees may cause the grading,
paving, graveling or macadamizing of streets
or parts of streets, These Statutes commit to
the boards of trustees a wide discretion as to
the making of such improvements. In so far
as they empower the board to compel the
abutters to do the work or pay for the same,
under familiar and well-settled principles they
will be strictly coostrued, and they can exer-
cise no power except such as the Statute ex-
pressly confers, For example, if the Statute
authorizes them to compel the sdjacent lot
owner to grade and pave or plank a walk, but
does not authorize them to thereafter compel
him to repair or keep it in repair, the poweras
against the lptowner is exhausted when they
have compelled him to grade and pave or
plank, and it will thereafter be the duty of the
town to keep it in repair,

As i3 well said in the work on Roads and
Streets, from which we have hieretofore quoted:
*The right to levy a special assessment is
p_urely statutory and in derogation of common
right; whereas, making public improvements
dercanded by the public good and to be paid
for out of the publicireasury is the exercise of
& corporate function that may well be implied
from the general words of the Act of Incorpo-
ration,” Elliott, Roads and Streets, 343,

Under the Statute above veferred to, with
reference to sidewalks, mothing is necessary
or preliminary to action by the board bug their
opinior that public convenience requires i,
They are unrestricted in determining the grade,
the material of which itshall be coastructed or
its width. While a petition is necessary to au-
thorize them to grade and pave or gravel or
macadamize & street, 0 as to charge the cost of

- the improvement on the abutter, the board is
onrestricted in determining the grade, the
width to which it shall be improved, and in
otherwise adopting specifications for the work.
In this case the board had determined that
public convenience required the grading and
Paving of the walk. They had required that
it be graded to the width of eight feet, and that
four feet of the walk thus graded should be
paved, If they had decided that publie con-
Fenience only required the grading of four feet
Instead of eight, there would have heen no
ground for interference by the courts. That
Was a matter which the Legislature has left
solely to their discretion, and we think that
when they bave once decided that public con-
Venience requires the grading and paving of
eight feet and it has been done accordingly,
they sre not thereby prechmled from after-
wards deciding that the walk is wider than the
public needs require and caunsing it to be nar-
T077ed to meet their changed views.

In the case at bar, the sidewalk had been
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10 the order of the board, and four feet of the
graded space had bheen paved. What part of
the graded space was covered by the paving
does not appear from the finding. Whether
in the outer, the inner or the central part the
court does not say. It is, however, not ma-
terial. 'The land in question formed a part of
Branson Street, and- the board of trustees had
the satne power to determipe the width of the
sidewalk at that point that they had to deter-
mine the width of any other sidewalk on any
other street, and in the absence of any finding
showing such abuse’of the discretion with which
the law has clothed them as would work great
and irreparable injury to appellees, they should
not have been enjoined. If the effect of the
work would be to cut off or destroy appellee’s
right of ingress or egress, they would doubt-
less he entitled to enjoin the board from doing
it, but no such case 13 presented.

The record presents another question, which
is, we think, fatal to appellee’s contention. To
entitle them to an injunction it was necessary
for them to plead and prove facts showing that
the injunction was necessary to prevent the in-
fliction of great and irreparable injury. The
complaint does contain averments which we
think are probably sufficient, but no fact is
found by the court covering this averment.
The court simply finds that the construction
of the work as proposed would involve the
taking up and removal of a strip of the side-
walk “*six inches wide at the north end and
regularly increasing in width to thirty inches
wide at the south end thereof,” and that *to
take up ahd remove the part of said walk as
proposed will leave but five and one half feet
of walk in front of the south end of said hotel
for a sidewalk, and seven and one half feet at
the north end.” ‘What effect, if any, this will
have upon the hotel is not shown, The walk
remaining may be of ample width, - The find-
ing indicates nothing to the contrary. Only
four feet in widith of the walk was paved.
The remaining portion was probably left to be
sodded for ornament., It may be that the
paved portion will all remain, and only the
®sthetic sense be offended by the removal of &
portion of the orpamental part of the walk.
Access to the premises may be rendered easier
Upoun the facts found
it certainly cannot be stated as a legal proposi-
tion that the walk thus left will not be suffi-
cient, or that the proposed action of the board
will work irreparable injury to appellees. The
facts found were insufficient to entitle appel-
lees to relief by injunction.

Judgment reversed, with instructions to the
court below to restate its conclusions of law in
accordance with this opinion and to render
judgment accordingly. -

Jacob N. HAUCH, Appt., -
.

Wiiliam I. RIPLEY,
(oee-Ind. )
The statutory lien of an agister for feed

NOTE~—AS to liens on animals for the cost of their
keeping, see note to Fishell v, Morria (Conn. 5 L. B

graded 1o the width of eight feet in obedience | A g2

11I.R A.
See also 20 L. R. A. 719,
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and eare of animals is inferior to a prior chattel
mortgage of them duly recorded.

(December 16, 1990.)

PPEAL by defendant from a judgment of
_A the General Term of the Superior Court
for Marion County affirming a judgment of the
Trisl Term in favor of plaintiff in an action
brought to Tecover damages for the alleged
wrongful conversion of certain horses. Af-
Sirmed., .

" The facts are stated in the opinion.

Messrss Ayres, Brown & Harvey for
appellant,

Mr. Harmon J. Everett, for appellee:

A morigagzor in possession has no power to
create by contract a lien that shall bave priori-
ty to a duly recorded mortzage, -

Jounes, Chat, Mortg. § 472,

A mechanies’ lien would not have precedence
over a duly recorded mortrage.

Globe Works v. Wright, 106 Mass, 207,

Notice of sale by the agister must be to the
owner if krown and the sale is void without it.

Jordan v, Shireman, 28 Ind. 136,

Berkshire, J., delivered the opinion of the
court: .

The complaint contains two paragraphs, but,
as the judgment rests upon the first, we neeg
not notice the second. The appellee was the
plaiotiff in the trial court, and aileges that he
was the owner, by virtue of a chatiel mortgage
which was duly recorded, of two sorrel borses,
and that the appellant wrongfully took posses-
tion of said horses, disposed of them and con-
verted the proceeds thereof to his own use.
The case was put at issue and tried, ard a
judgment rendered fot theappellee, The facts
presented by the record, so far a3 we need refer
thereto, are as follows: A Mrs. Ainsworth was
the owner of the horses, together with some
other property, She executed a chattel mort-
gage on the property to secure 8 note executed
by her to the appellee for the sum of £500.
The mortgage was duly recorded, and by its
terms the mortzagor was to retain possession
of the property until maturity of the note: and
in case of default in payment of the debt at
maturity the appellee, as such mortgagee, was
entitled io the possession of the property, Af-
ter the execution of the mortgage the husband
of the mortgagor contracted with the sppel-
lant, an agister, to feed and care for said
horses, and placed them in his possession for
that purpose. Afterwards, the appellant not
having been paid for services and expenses in
keeping and caring for said horses, advertised
the same for sale at public auction, and became
the purchaser for the amount which he claimed
to be due to him, and thereafter he sold and
disposed of said horses to otherparties, There
is some question made as to whether or not
there was not a rederoption from said sale by
virtue of ap arrangement made between the
husband of Mrs. Ainsworth and the appellant;
bat in view of the conclusion to which we have
arrived, wheiher there was a redemption ornot
does not become material, The point is also
made that, under the evidence and the jssues
in the case, it became & question of fact for the
jury whether or not the horses were not deliv-
ered to the appellant to feed and care for, with

11 L. R. AL
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~Our Statute is as follows:
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the knowledge and consent of the appellee;
but, as there is an entire failare of evidence as
to any such knowledge or consent, no such
question is presented for our consideration,
The one single question which the record pre-
sents is, Who had the superior lien, the mort-
gagee of the agister? We have the following
Statute in regard to the recording of chattel
mortgages: Rev. Stat. § 4913: ““No assign-
ment of goods by way of mortgage shall be
valid against any other person than the parties
thereto, where such goods are not delivered to
the mortgagee or #&signee and retained by him,
unless such assighment or mortgage shall be
acknowledged as provided in case of deeds of
conveyance and recorded in the recorder’s of-
fice of the county where the mortgagor regides
within ten days after the execution thereof,”
At common law an agister had no lien. Grin-
nell v, Cook, 3 Hill, 433, 38 Am, Dec. 663; Bis-
sell v. Pearce, 23 N. Y. 252, 13 Am. & Eng.
Ercyclop. Law, 943, and citations in nofes 2
and 3, :

Neatrly all of the States have statutes recog-
nizing the right of livery-stable Keepers and
agisters to alien on horses and other animals
for their keep: and necessarily the extent and
character of the lien depends upon the con-
struction to be given to the statute creating it.
Rev, Stat., § 5292:
*¢The keepers of livery stables and all others
engaged in feeding horses, cattle and hogs and
other live stock shall have s lien upon such
property for the feed and care bestowed by
them upon the same; and shall have the same
rights and remedies as are provided for those
persons heretofore having by law such lien in
the Act to which this i3 supplemental.” It is
not necessary to call attention to the original
Act, as it will throw no light upon the ques-
tion under consideration. The language
emploved in the Statute is general in itscharac-
ter. It does not seem to have been the inten-
tion of the Legislature to do more than to
create a lien in favor of the classes of persops
named; and, not having expressed any inten-
tion of giving to these persons superiority over
other lienhelders, we think if i3 but fair to pre-
sume that it was the intention of the Legisla-
ture to place them on a common plane with
other lienholders, the first in the order of time
having superiority, As the agister's lien de-
pends alone upon the Statute it can have no
greater foree than the Statute gives it; and, as
the Legislature have, as we have said, mani-
fested no intention of giving to it superiority
over other liens, it can bave none. And we
may say in this connection that we can imagine
no good reason why superiority should existin
favor of an agisterover otherlienkolders. The
len of each rests upon a valuable consideration
arising out of contract, express or implied, un-
less it may be the general lien which the law
creates when an execution ig in the hands of a
ministerial officer, the effect of which, as
against an agister’s lien, we are not now called
upon to consider., The appelles loaned his
moerey in good faith, and took & note and a
chatte]l mortgare to secure the same; he, with-
in the time allowed by law, had his mortgage
recorded. The appellant, with notice, for he
was bound to take notice, of the appellee’s
mortgage, under_a contract with ome not the
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owner of the property, but at most her agent,
furnished his feed and services, which was but
money, whereby the mortgagor became in-
debted to him, and to secure which indebted-
ness the law ereated a lien. Not only was the
record of the mortgage notice to the appellant
of the appellee’s lien, but notice, also, if that
were fmportant, as to whom the property be-
longed. Had the appellant had actual notice
of the appellee’s mortgage, and, in the face of
such notice, had he taken the property to keep,
what plausibility would there be in his claim
to superiority of lien? What equity would
there be in such a claim? None whatever.
With the record before him, and coastructive-
ly it was before him, the notice came with the
same force to the appellant as if he had had
actual notice, and was as effectual to him asan
agister #s to other classes of junior lienhelders,
But, if it were necessary, we might add further
that one of the conditions in the appellee’s
mortgage was that the mortgagor should not
remove the pledged property from where it
was at the time the mortgage was executed,
except by the consent of the mortgagee, and of
this the appellant had notice. Weconcedethat
there is some conflict of auwthority as to the
consiruetion to be placed upon statutes creat-
ing liens in favor of agisters as to whether
these liens should have superiority over other
gpecific liens senior theretor The decisions,
however, in some of the cases which seem to
be adverse to our conclusion were influenced
by special circumstances. . See Fose v, Whit-
ney, T Mont. 385, Smith v.Slevens, 36 Minn,
803. The last ease turned upon the express
language of the Statute of Minnesota, the Stat-
ute expressly providing that the keeping at the
request of the legal pessessor shall be sufficient
to create the lien, the court holding that the
mortgagee took his mortgage with a full knowl-
edge that under the law the mortgagor might
cteate an agister’s Yien upon it superior to his
mortgage, and hence was bound thereby, See
Hammond v, Danielson, 126 Mass. 291, But
the weight of authority, and, as wé thiak, the
better reasoned cases, are in accord with the
cooclusion to which we have arrived. BSee
MeGhee v. Edwards, 87 Tevun, 506; Jackion .
Kasseall, 30 Hun, 281; Bissell v. Pearee, supra;
Clarles v. Neigelsen, 15 11l App. 17; Sargent
v. Usher, 55 N, H. 287; State Bank v. Lowe,
22 Neb. 68; Easter v. Goyne, 51 Ark. 222;
@fﬁgs, Liens, §§ 691-693; Jones, Mortg.
[T,

The lien which ezists in favor of one making
repairs upen a vessel rests upcen different prin-
ciples than does a statutory lien in favor of an
agisier, and hence we do not think the author-
ities cited as to the effect of such lens are in
point. In Egster v. Goyne, supra, it s said:
**The statute under consideration does mot
evince the intention to give preference to the
statutory lien, and, in the absence of a legisla-
tive intent to that effect, the courts have not,
unless in exceptional imstances, permitted the
lien created by the statute to become para-
mount to a prior recorded mortgage. . . . In
fccordance with this rule it has been decided
by this court that & mechanics’ lien is subordi-
Date {oa prior recorded mortgage.” And so
it has heen held by ihis court as to 2 mechan-
fes’ tien. MeCrisaken v. Osweiler,50 Ind. 131;
NL.R A,

See also 46 L. R. A, 838.

BrYAN v. WATSOR,
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Close v. Hunt, 8 Blackf. 254; Trotk v. Hunt,
1d. 580, :

The case of Case v. Allen, 21 Kan. 217, be-
ing, as we think, against the great weight of
authority, and in principle against our own
cases, cited above, we cannot give to it the
weight that it would otherwise be entitled to
receive. We find no error in the record.

Judgmment affirmed, with costs.

Thomas N. BRYAN e&f al., Trusteea of the
South Street Baptist Church, Appls., -
2,

Charles C. WATSON,®
(....Ind....)

A subscription to liquidate an indebted-
ness upon a church is nmot void because
made on Sanday, under a statute making ** cotn-
mon labor " on that day illegal, hut excepting
work of *charity.” Buch a subseription is not
“common labor™ although ordinary contracts
would be, and it is moreover a work of * charity,*

{January 28, 1891.)

PPEAL by plairtiffs from a judgment of
the Superior Court for Marion County in

favor of defendant in an action brought to re-
cover a subscription for the liquidation of a
church delit, Reversed.

The facts suffciently appear in the opiaion.

Mr. Austin F. Denny for appellanta.

Mr. S. M. Shepard for appellee.

Berkshire, J., delivered the opinion of the
court:

The appellants are the trustees of the South
Street Baptist Church in the City of Indianap-
olis, 'This action was brought to eunforce a
subscription made by the appellant for the
benefit of said church society. When the ap-
pellee made the subseription here in question
he was a member of the said society.

The complaint is in two paragraphs, one
counting on a verbal, and the other on a
written, subscription. The object of the sub-
scription, as allezed in the complaint, was to
liguidate an indsbtedness of said church con-
tracted in the ereciion of a building to be used
asa place of worship. At the time theappellee
made his subscription other persons also made
subscriptions, and upon the faith of the sub-
seription made by the appellee paid the amounts
subseribed by them. After the cause was put
at issue there was a jury trial, and by direction

Norte.—Contract made on Sunday ; legality of.

A contract agreed to and consummated on a week
day is not invalidated by the tact that negotiations
leading up to its comsummation were bad on
Sunday., McKinnis v. Estes (Iowa) Oct. 20, 1580,

An act done must be itself a charitable act, to
conatitute it such an act of charity as is exemps
from the Lord's Day Act of Massachusetts, Bucher
v. Cheshire R. Co. 125 O. 8, 555, 81 L. ed. 795, See
noles £0 Parsons v. Lindsay (Kan,) 3 I. R. A. 658
Dugan v. State ([nd.) 9 L. R. A. 3%1; and cases re-
ferred to in note to Sullivan v, Maioe Cent. R, Co,
8 L. R, A. 427, 52 Me. 196, :
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of the court a verdict returned for the appellee,
and upon the verdict he recovered judgment.

Counsel for the appellant rests his ease upon
two propositions, which relieves us from con-
sidering other guestions presented by the
record. 'These two propositions are: (1) that a
subscription to aid a religious society, made on
Sunday, is valid and binding, and (2) if not
valid in the beginning, the taint may be wiped
out by ratification on & secular day.

The conelusion to which we have arrived as
to-the first proposition makes it unnecessary
ihat we consider the second. ‘The subscription
restsupon a valuable consideration and may be
enforced 8s an executory contract, unless the
transaction of which it i3 the outgrowih is one
which %, 2000, Rev. Stat. 1831, denounces.
North Western Conference of Universalisis v.
Myers, 36 Ind.375; Higert v, Trustees of Indiana
Uricersity, 53 Ind. 826; Petly v. Trusiees of
Asbury Unirersity, 95 Ind. 278,

Section 2000, supra, reads thus: ““Whoever,
being over fourteen vears of age, is found on
the Airst day of the week, commonly called
Sanday, rioting, hunting, fishing, quarreling,
at common iabor or engaged in his usual avo-
cation (works of charity and necessity only ex-
cepted) shall be fined in any sumnot more than
210 por less than $1."

In our opinion, this Statute does not comr-
demn the transaction here under consideration,
and we rest our conclusion upon two grounds:

First. . The transaction to which the sub-
scription relates was not in any sense a work of
* common labor,” within the meaning of the
Beatute.

Second. What was done was to aid a work
of charity. Our conclusion is not in conflict
with decided cases which hold that contraets
which relate altogether to the every-day affairs
of life fall within the inhibition contained in the
Statate asbeing acts of “‘common labor.” The
phrase *‘ common labor” cannot be given an
exact and accurate definition; thisis impossible
in the very natureof things. The mostthat the
courts can do i8 to determine, gs cases arise,
whether or not the transaction or act invelved
in a given case falls within the legislative in-
tention as expressed in the Statute, Onething,
however, may be safely assumed, and that is
that it was pot the legislative intention that the
phrase *commeon labor” should be restricted
1n it3 meaning fo mere manual labor. The ex-
ecation of ordirary contracts and the transac-
tious to which they relate may well be regarded
a3 acts of ** common labor” within the meaping
of the Statute. Such transactions belong to the
ordinary business affairs of life and no doubt
were a8 much in the legislalive mind when the
Statute was enacted as the work of the farmer
in bis field, of the mechanic in his shop or the
common laborer upon a public improvement.
But cases of the character of the one under
consideration belong to a different class aito-
cether. The purpose or end in view i3 not
financial atd or worldly gain, but to advance

1L R.A.
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the cause of Christianity and to elevate the
moral standard of the particular community or
locality. Rapp v. Reehling, 124 Ind. 86, 7T L.
R. A, 498, ‘

One who engages in a mere business transac-
tion on Sunday. such as the execution of a
conveyance to land, or a promissory note or
other contract, violates the Statute in question
and is guilty of a misdemeanor and subject to
a criminal prosecution, the same ag if he had
engaged in any other act of common labor; but
who ever imagined that persons engaged in
church collections, either as solicitors .or con-
tributors, on Sunday were under the condem-
nation of the Statuze? If, however, the con-
tention of the appellee is to be adopted; then
every collection made on the Sabbath day in
connection with religious services is an act of
common labor and unlawful. And if collee-
tions which are paid as the solicitors paas
through the congregation donot fall within the
Statute, peither do couotributions promised to
be paid at a fature time, because the circum-
stances and purposes under and for which they
are made are in no wise different. The Statute
in question must apply as well to cash collee-
tions as those made to be paid in the future: for,
as we have already intimated, it is a eriminal
statute, and recognizes no distinetion between
executed and executory contracts. If the trus
tees of a religions society were prosecuted for
a violation of the Btatutein making collections
for the benefit of their socicty on Sunday, it
would be no justification that all persons solie-
ited made cash payments. Unless the appel-
lants were liable to a criminal prosecution for
what they did ia the way of taking a collection
at the time the appellee made his subscription,
the subscription doesnot fall within the inhibi-
tion of the Statute as an act of common labor, -
and we do pot thick they were guilty of any
offense for which they were subject to eriminal
prosecution,

That the subscription was made in sid of &
charitable enterprise we think may also be suc-
cessfully maintained.

The purpose for which it was taken falls
within the definition placed uwpon the word
‘“charity” by courts of last resort in other
States, and of very high standing for legal
learning. Doyle v. Lynn & B. BR. Co. 118
Mass. 193; Allen v, Duffie, 43 Mich, 1; Dale v.
Knepp, 93 Pa, 389.

See also the word * charity” and its defini-
tions in Webster, Worcester and the Century
Dictioparies, :

The conclusion to which we have come
overrules Catlett v, Trustees of M. B, Church,
62 Ind. 863, which properly enough controlled
the rulings of the trial court asto the question
we have considered. We do uot think that case
sound on principle and it is against the great
weight of authority. Seecases cited last above.

For the error indicated this case must be re-
versed.

Judgment reversed, with costs,
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MeLDRUM v. MELDRCM,

COLORADO SUPREME COURT.

Apdrew MELDRUM
T

Mary MELDRUM, Appt.

{...-Colo..__. )

*1. Courts have not undertaken to lay
down any specific and@ definite rules
in regard to fraud by which in ail cases they will
be controtled in giving relief.

2. Equitable principles can be applied to
every case of fraud as it occurs, however new
it may be in its circumstances. -

3. The relationship of hasband and
wife i3 one of special confidence and: trust, re-
quiring the utmost good faith and frankness in
their dealings with each other; and where either
«one is false to the other, and fraudulenfly or
through coercion procures an unjust advantage,
chancery may relieve against the transaction.

1. Where the wife, while harboring a
determination to abandon her husband
gnd dissolve the marital relation, frandulently
procurea from him valuable property asa home
for the family, and afterwards institutes pro-
-e¢edings for a divorce, equity may restore the
titla to the husband after a decree of divoree
hag been granted upon his eross-complaint.

S. The fact that the husband did not, in
such eross-complaint, make claim for
the property so conveyed, will not defeat the
subsequent action therefor based upoen the

*Head notes by HAYT, J. -

fraud, the amount involved bLeing beyond the
jurizdiction of the court granting the divorce.

6. The wife alone can maintain an action
for alimeny.

(October 17, 1390.)

X_PPEAL by defendant from a judgment of
e District Court for Arapalioe Couunty
in favor of plaintiff in ap aciion brought to set
aside a conveyance of real estate and torecover
possession of the same, Adffirmed.
»

Statement by Hayt, J.>

Appellee, Andrew AMeldrum, was married to
appeliant, Mary, upon the 34 day of December,
1884, in the County of Della, in this State. At
the time of the marriage appellant was pos-
sessed of no estate whatever. Appellee, how-
ever, was then possessed of both real and per-
sonal property, his total resources amounting
to about $50,000.. A ranch in Delta County,
and an interest in the Guston mine, gituate In
Quray County, constituted the bulk of his prop-
erty. Plaintiif and defendant Hved together
as husband and wife abouat fifteen months, dur-
ing which time plaintiff gave to thedefendant
a larze amount of property and money. The
larger of these gifts. counsisted of a ranch in
Delta County, valued at $7,500, certain Deaver
property, which cost about $12,000, and vari-
ous gifts of money, the last ope being $2,000 in
cash. In this action appellee, Andrew Mel-

‘NorE.~Relations of confidence and trust befween
hushand and wife.

Persons about to marry * 4o not, Hke buyer and | 231

geller, desl at arms’ length, but etand in a confl-
dential reiation requiring the exercise of the great-
est pood faith,” Stewart, Mar. and Div. 28, citing
Re Bierer, 92 Pa 265; Plerce v. Pierce, T1 N. Y. 154
Dauhenspeck v, Biggs, 71 Ind. 25% Russeli's App.
V5 Pa. 269; Pond v, Skeen, 2Lea, 126. F -

As between the parties, any copcealment by one
party as to the value of his or her property will ren-
der a marringe contract relating thereto voidable.
Frazer v. Boss, 68 Ind. I; Tarbell v. Tarbell, 10 Al-
len, 273; Taylor v. Rickman, t Busb. Eq. (N. (L) 275;
Woodward v, Woodward, 5 Sneed, £0; Stewart, Mar.
and Div, 23,

8o, where a wife, beingz deceived as to the value
of her rights, relinquished them for a trifle, the
deed was held void.  Pieroe v. Pierce, supra.

50 where she separated and got an altowance
from her husband, intending to live ia adultery.
Evans v. Edmonds, 13 C. B, 777; Evans v. Carrmgton,
2DeG. F, & J. 481, 492,

The contract between husband end wife must be
free from fraud or duress (Stewart, Mar. and Div.
161, eiting Evaus v. Carvington aod Evans v. Jd-
Inonds, supra; Robertson v. Robertson, 25 Iows,
330, 351, 252, 35 Randall v. Randall, 37 Mich. 563,
533; Garver v. Miller, 16 Ohio St. 527, 531; Switzer v,
Switzer, 2% Gratt. 574, 532. But see Keodall v, Web-
ster, 1 Hurlst. & C.440, 448, 430), the character of the
relation and the duty of perfect frankness being

<onsk See Re Bierer and Garver v. Miller,

supra,
Equitable relief from fraud.

Equity alone can give a remedy on & contract
‘made between a husband and wife. Wood v. Chet-
wood, 12 Cent, Rep. 248,44 N, J. Eq. 64, citing Wood-
rull v. Clark, 42 N. J. L. 198; Gould v. Gould, 353 N.
LR A,

See also 38 L. R. A. 442,

J. Eg. 37, 56%; Rusling v. Rusling, 47 N. JJ. L. 1: Bank
of Rahway v. Brewster, 7 Cent. Rep. 482,49 K. J. Lo

A strong instinctive passion for property often
leads a husband or wife into schemes for the ab-
sorption #ud conversion of the other’s possessions;
and equity is watchful to defeat all such wrongful
appropriations. It requires thatthe donor’a inten-
tion to devest himself or herself of the property
shall be proven by the dones. Lane v.Lane, T6 Me,
523; Carleton v, Lovejoy, 54 Me. 413; Wing v. Mer-
chant, 57 Me. 333; Jennings v. Davis, 81 Conn. 134;
Mews v. Mews, 15 Beav. 529; Lloyd v. Pughe, L. R.
8 Ch. 83; Re Breton's Estate, L. R. 17 Ch. Div. 416;
2'Story, Eq. Jur, §1375. .

A wife will not be permitted to retain the title to
real estate conveyed to her at her instance by her
hoshand as g provision for her support in case of
hia death, where, after receiving such conveyance,
she, without sufficient cause, abandons him., Dick-
erson v. Dickerson, 24 Neb. 530.

Relief tn equity accorded on equitable principles,

Equitable principles will accord relief from frand
where any confidential relations exist between the
parties, and there has been confidence reposed by
cne party in the other, which confidence was be-
trayed. Fisher v. Bishop, 10 Cent. Bep, 707, 198 N,
Y. 25: Story, Eq. Jur, § 31L

In sizch case, if no proof is adduced establishing
the perfect fairness, adequacy and equity of the
transaction between the parties, courts of equity
treat the case as one of constructive frand. Wel-
ler v. Weller, 112 N. Y. 655, affirming 4 Hun, 172
Cowea v. Cornell, 75 N. Y. 9. &

Equity has jurisdiction of fraud, misrepresenta-
tion and concealment: and it does not depend on
discovery. Jomes v. Bolles, 76 U. 5.9 Wall. 36§,
19 L. ed. 734; Mann v. Appel, 31 Fed, Rep. 373

5
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drum, after a final decree of divorce from appel-
lant, Mary, seeks to recover from her the real
property which he bad voluotarily conveyed or
caused to be conveyed to her asgifts during the
existence of the marital relation, and while Lhey
"were living together as husband and wile.
The grounds of the action, as set forth in the
complaint, are undue influence, misrepresenta-
tion, deceit and fraud on the part of appellant,
jn procuring such property to be conveyed to
her. Appcilantin her answer “admits that on
or about the 3d day of October, 1833, plaintifl,
moved by the sclicitations of the said defend-
ant thereunto, and by defendant’s professions
and protestations of great affection and regard
for plaintiff, and in full confidence in the truth
of =aid professions, and upom consideration
solely of plaintiff’s affection for the said de-
fendant, and of plaintif’s confidence, belief
and anticipations that defendant would con-
tinue to reside and cohabit with plaintiff dur-
ing their joint lives, and would bear children
to plaintiff, and in all things continue to observe
and perform her wifely duties, by deed bearing
date the dey and year last aforesaid, conveyed
to defendant the land situated in Delta County
aforesaid, with the appurtenances; that the said
land, with the improvements thereon, were and
sre of the value mentioned io said complaint;
and that afterwards, and moved by the same
considerations (but deuies that the same were
falze professions of affection and regard), the
plaintiff gave to defendant the sum of two
thousand dollars in mooney, and that on or
about the 1st day of February, 1886, plaintiff,
with other moneys to him belonging, pur-

Corzap0o SuPREME COURT.
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chased and procured to be conveyed Lo said de-
fendant certain premises situated in the City
of Denver, as described in plaintiff’s complaint,
and caused the same to be furnished as alleged.””
And it is further admitted in this answer that
‘‘the defendant did urge and solicit plaintiff 1o
donate to her the moneys, goods, lands, furni-
ture, ete., mentioned in the plaintiff’s com-
plaint.” Al the fraudolent conduct charged
against appellant is denied. At the trial,
the district court made certain findings of fact,
By the second of these it is found that, at the
time of the marriage, appellant was not in love
with appellee, but that she married him for a
home, By the fourth that, at the time of the
conveyance from the plaiotiff to the defendant
of the property in Delta County, the determina-
tion by defendant to abandon the plaintiff had
not been formed, and, while plaintiff at that
time was repugnant to her, nevertheless she was
willing to contlinue to live with him as his wife.
By the sixth it was determined that, after the
said conveyance of the Delta County property,
and before the conveyance of the Denver prop-
erty, in February, 1886, the defendant, moved
by her repugnance for the plaintiff, determined
toabandon him,and cease her wifely relations to
Lin; and she also determined that, before said
abundonment occurred, she would, so far as
her opportunities might permit, secure from
plaintitf, as gifts, eIl the property she could
obtain from kim. By the seventh that shedid
not, before the conveyance of the Denver prop-
erty, inform the plaintiff of her secretly formed
purpose to abandon bim; on the contrary, she
permitted him to believe that she loved him;

If theve be any one greand upoa which a court
of equity affords relief with more unvarying uni«
formity than on any other, it is on allegation of
fraud, whether proven or admitted. Atkins v,
Dick, 39 U. 8. 1# Pet. 114, 10 L. ed. 318.

Fraud is one of the grounds upon which a& court
of equity will interfere to prevent a wrong, al-
though there mayv be sotre legal retedy provided.
Catron v. Board of Comrs. (N. M.} Feb. 1359; Hanne-
winkle v. Georgetown, 82 U, 8, 13 Wall 518, Z1 L. ed.
0L -

Equitable rights.

The jurisdiction of chancery hesbeen so extended
a3 to grant relief to prevent the deprivation of
rightsconnected with real estate, possibly upon the
ground that such injuries are irreparable, and can-
not be fully compensated for by damages recover-
able in an action at law. Swan v, Burlington, C.
K. & N. BR. Co. 72 Iowa, 650.

‘Where no remedy exists elsewhere to enforce a
right, this court will furnish such 8 remedy when-
ever it is necessary to prevent a total failure of jus-
tice. Cobine v. 8t. Jobn, 12 How. Pr. 3% Wheeler
v. Van Kuren, 1 Barb, Ch, 480, 5 N. Y. Ch. L. ed. 463,

Equity will look beyond the writing, and graut
refief from the effects of a deed or contract if
founded in misiake or fraud. Schwass v. Hershey,
125 1L 653,

In such cpses resort may be had to parol evidence,
but the proof should be clear and satisfactory. 1
Btory. Eq. Jur. 133, 157; Gillespie v, Mocen, 2 Johos,
Ch. 585, 1 N, Y, Ch. I.. ed, 500; Hunter v, Bilyeu, %)
Tl 2%8; Miner v, Hess, 47 111 170; Allen v. Webb, 84
TlL. 34% Sapp v. Phelps, 82 IIL 538,

‘Where the principles of law by whieh the ordi.
nary eourts sre gnided give a right, but the powers
of those courts are not sufficient to aford a com-
plets remedy, or their modes of proceeding are in-

1NLRA,
See also 25 L, R. A. 514,

adequate to the purpose, or where they give no
right, bui, upon the principles of universal justice, -
the interference of the indicial power i3 necessary
to prevent a wrong, and the positive Iaw i3 gilent,
or to provide for the safety of property in dispute
pending a litigation, and preserve it trom being dis-
sipated or destroyed, by those to whose care it is by
law intrusted, or by persons having immediate but
partial interests, chancery jurisdiction obtains.
United Statea v, Parrott, 1 Me Al 205 '

That egaitable principles govern equitable rights,
£ee nole to Milier v, Cook (111} 10 L. R. A, 203,

Cancellation of wwritten fnatrument for frawd.

An icstrument will be ordered canceled and de-
livered up. whether the void character of the ia~
strument sppears upon itw face or otherwise,
Mamilton v. Cummings, 1 Johns, Ch, 5i7,1%. Y. Ch.
L. ed. 29; Jones v. Perry, 10 Yerg. 59, 30 Am. Dec. 444;
Downing v. Wherrin, 18 N, H. 2, 49 Am. Dec, 146;
Field v, Holbrook, 14 How, Pr.106; Porter v. Jones,
6 Coldw. 318: Anderson v. Talbot, 1 Heisk, 410; Mo-
bile & G. R. Co. v. Peebles, 47 Ala. &% Almony
v. Hicks, 3 Head, 42; Briggs v. French, 1 Sumn. 508,

This doctrine met with much contrariets of opin-
ion, on the question of general jurisdiction, where
the instrument is void at lJaw upon its face, Peir-
soll w. Elliott, 31 U. 5. 6 Pet. 55, 8 L. ed, 312; Briggs
v. French, supra.

The cases may, perhaps, be reconciled on the gen-
eral prioeiple that the exercise of the power is to
be regulated by a gound discretion, a8 the circzm-
stances of the individual case may dictate, and the
rezort to equity to be sustained either becanse the
Ingfrument i3 lizble to abuse from im negoriable
niture, or because the defense, not arising on its
face, may be difficult or uncertain &t law, or from -
some other circumstance peculiar to the case, and
rendering a regort here highly proper, and clear of
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and ke had a right to believe, judging from
her manner and ?iemeanor, that she loved bhim,
and would continue to live with him as became
a dutiful and loving wife. By theeighth, that
the conveyance of the Deaver property was
caused to be made and delivered to her by the
plaintiff, moved by bhis love and affection
for defendant; that, had he known of her
secretly formed intention to abandon him, he
would not have caused the conveyapce Lo be
made and delivered to her. By the ninth, that
shortly after the said last-mentioned convey-
ance was made, defendant upon a slight prov-
ocation, but not at all sufficient, carried her
intention of abandonment into execution, and
she hasnot since lived with plaintiff as his wife.

Exhibits B and C, referred to in the opinion,
are as follows:

.

“Erhibit B,

“Denver, Cclo., March 1st, 18386,

“Andy: Iam going to write a letter which
may seem very hard-hearted in the writer, but
I must tell you my feclings. Andy, youknow
ibat ¥ do not love you as Ishould, and that Tdo
not treat you right, and I know that I never
can. Now, don’t you think it is best to give me
a divorce, as longas I want one? If you prom-
ise to give me one, I will not sell anything you
bave given me. If, on the other side, you do
not, I will sell the house and go away. Ihave
_thought the matter over carefully, and have
come to the conclusion that we had better part,
When you apgwer this letter, tell me that yon
will give me a divorce, and then I will not sell
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the house. If you do not give me one, I shall
sell thehouse, as I have a chance, and goaway.,
“Polly.

“P. 5. If you give me a divorce, in three
months after, if you care for me, and I care for
you, I will marry you again. 1 donot care
for anyone any more than Ido for you. The
lawyers said that no one need know anything
about it unless yon wished it.”

“Exkibit C.

“‘Denver, Colo., March 1st, '88.

“Andy: I wrote you a letter about three
hours ago, but since then my lawyer has called
and advised we what to do. He said that the
easiest way to do was for you to come here and
say, in the presence of Richard, or anyone,
that you are going to leave the State for good,
and bid me good-by. Now, Andy, thatis a
very easy way to get a divorce, and will not
cost much; but, if you do not do that, he will
do another way, which will cost you all the
the money you have, and all the money I have,
and besides that it will give us both a bad
name. Now, I do not want that, but if you
do not dowhat I ask you to do in the com-
mencement of this letter, I shall be compelled
to do that; butif you do come, I will ot have
to sefl my house, and X will give you the house
and ranchin Delts; and, after we are divorced,
if you care for me, and I care for you, wewill
marry again. Now, Andy, the best thing for
youto dois to come-to Denver right away, and
say those few words, Of course you do not
need to leave the State; only tell someone that

ull suspicion of any desizn to promote expense and
litigation. Smith v. Bmith, 30 N. J. Eq. 567; Howme
Ins. Co. v. Stanchfield, 1 Dill. 433; Resch v, Senn, 81
Wig, 141; Connecticut Mut. L. Ing, Co. v. Home Mut.
Ins. Co. I7 Blatchf. 145, See, however, Pillow v,
Wade, 31 Ark. 623; Stewart’s App. 18 Pa. 97, where
it is said the best ruleis in Martin v. Graves, 3 Allen,
651; Merritt v. Lyon, 16 Wend. 418, .

The rule was at last denied and it 13 now well es-
tablished that equity will not intérpose to decree
the cenceliation of an instryment the invalidity of
which appears apon its face. Venice v. Woodruff,
62 N. Y, 466, 2 How. Pr. 339; Story, Eq. Jur, § 700 a.

Some special ground for equitable relief must be
ehown; the mere fact]that the instrument ought
not to be enforced is not sufficient, standing alone,
to Justify a resort to equity., Venice v, Woodrufl,
#ugra; Grand Chute v. Winegar, 8 U. 5 15 Wall.
374, 2 L. ed. 174; Minturn v. Farmers L. & T. Co.3
N.Y. 498; Perrine v. Striker, 7 Paige, 598, 4 N.|¥. Ch.
L. ed. 293; Morse v. Hovey, 9 Paige, 197, 4§, Y. Ch,
L. ed. 663; Field v. Holbrook, 6 Duer, 597; Allerton
¥. Belden, 49 N. T. 57%; Read v, Bank of Newhuargh,
1Paige, 215, 3 N. Y. Ch, L ed. 622

A deed may be get aside, although the conrt did
not fingd in terms either [alse representations, frau-
dulent conceslment or a fraudulent intent on the
bart of the defendants, or that the deed was with-
out consideration. Weller v. Weller, 112 N. ¥, 635,
afiirming 44 Hun, 172

_Where the presumption was against"the transac-
gmn, the burden rested on the party claiming under
11 to show that it was fair, by evidence in addition to
that derived from the execution of the instrument
conferring the gift. I4id., following Bergemor v,
Udall, 31 Barb, 9; Sears v. Shafer, 1 Barb. 408,

Constructive fraud.

‘Where the donor and denee were 8o situsted to- |
ward each other that undue influence might bave
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been exercised, the guestion is not merely, What
was the intention of the donor? but how that in-
tention was produced. Huguenin v. Baseley, 14
Yes. Jr, 273; Gibson v. Jeyes, § Ves, Jr. 266,

‘When the relstion between the parties contract-
ing appears to be such as renders it probablethatan
unfair advantage has been taken by either, the
trapsaction iy presumed void. Green v. Roworth,
].lgg. X. 410; ReSmith, 95 N, Y. 516; Story, Eq.Jur.
§ 238.

When the confidential relation of the parties is
shown, then there is ¢ast upon the party cloiming
the benefit or advantage the burden of relieving
himself frown the suspicion thus engendered, and of
showing, either by direct proof or ! v circumstan-
ces, that the transaction was free Jrom fraud or
undne infleence, and that the ou..r party acted
without restraint and under po coercion, or any
pressure, direct or indirect, of the party bepefited.
This rule does ot proceed upon a presamption of
the invalidity of the particalar transaction, with-
out proof. Theproof i made in the first instance
when the relation and the personal intervention of
the party claiming the benefit are shown. Re
Smith, supra.

Concurrent furisdiction.

The equity jurisdiction will be exercized notwith-
standing a court of law has concurrent jurizdie-
ition to declare the instrument void. Maise v, Gar-
ner, 1 Mart. & Yerg. 383.

‘Whether exclusive jurisdiction in equity will be
exercised depends upon the guestion whether the
legal remedies open to the party seeking relief are
adequate to promote the ends of justice and afford
complete relief. Bushnell v. Hartford, 4 Johns. Ch.
0L 1 N_Y. Ch. L. ed. £48; Dale v. Roosevelt, 5 Johna,
Ch. 174, 1 N.Y. Ch. L. ed. 147; Glastonbury v. McDon-~
ald, 44 Vt. 453; Bissell v. Beckwith, 33 Conn, 357;
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youare. If you come it will not cost 1more
than one hundred doltars ($100). and any other
way it will cost all we both” have, and I am
going to get oneif it costzall I have. The
{awyersays I can get one a good many wayy,
Luk this is the easiest way, and that oo one will
know anything about it ne more than if we
were still man and wife, Neither one ofus
will have t0 go to couri. You have only to
say that to Richard, and then go back to Delta,
This is very easy, and, as long as [ am de-
termined to have one, it is the best to do it in
the quietest way, and the cheapest way, also.
If youdo not come right away, I will emter
" suit the other way that I told you aboultj. -
“Polly.
<[ Written on the margin]: Do Dot say any-
thing sbout this to pa, or anyone else, and
then no one will know anything about it. If
you give mea divorce, I will promise you that I
will marry no one else unless it is you, if you
want me, and that 1 will not se]l the bouse.”
By the decree of the district court the title
tothe property in Delta County, which was con-
veyed to appellant during the first year of their
married life, and before the determinstion to
abandon her husband was shown to have been
formed, was confirmed in her, but the title to
the property conveyed to her shortly prior to
their separation, and after she had determined
to abandon him, was restored to the husband,

Mezsrs. Patterson & Thomas for ap-
pellant.

Messrs, Wells, McNeal & Taylor, for
appellee: -

Equity will grant relief against frauds com-
mitted by the husband or wife upon the other
equally as between other persons.

CoLorAvo SuPREME COURT.

Qcrt.,

Ltone v, Wood, 83 I11, 604; Darlington’s App.
86 Pa. 512; Willetts v, Willetts, 104 T1L 122;
Cooley, Torts, 513; Stewart, Husband and
Wife, § 110; Perry, Tr. §3 210, 170.

The rule which requires plaintiff to Jitigate
all claims which may or ought to be presented
at the same time is not applicable to the de-
fendant. :

Cotington & C. Bridge Co.v. SBargent, 27
Ohio St. 233.

Hayt, J., delivered the opinion of the court:

It standing admitted by the pleadings- that
appellant did procure a Iarge amount of prop-
erty from her husbard as the result of her so-
licitation, our review will first be directed to
the evidence of her fraud in so doing. It isin
testimony that, to at least four pecple, appet-
lant expressed her intention to get away with
appellee’s money. The witness William Rob-
inson testified thai she fold him that she did
not want to live where she was; that she was -

.going to marry Meldrum, and get some money

outof him. A few months after the marriage,
appellant planned a trip to California with her
mother, and, just prior to starting, the same
witness testifled to having overheard a conver-
sation beiween appellant and bher mother in
which the mother said: *“Polly, you will have
td be careful about Andy, how you talk to him,
and behave nicely to him, and get that $10,000
out of him,”—to which appellant replied: “O,
i’uu leave it to me. I know how to work him.

‘i get all I can out of him, you bet.” The
same witness, further testifying, said: “On
another occasion, I met her {appellant} on the
street in Delta, and she told me she was going
to get §10,000 from Andy, and as soon a3 sha
got it she was going to skip.”

Sherman v. Fiteh, 88 Masa, 5% McHenry v, Hazard,
45 N. Y. 580; 1 Pom. Eq. Jur. 25, 330,

Courts of eguity have the right to annul and set
aside ¢contracts or instruments obtained by fraud,
to correct mistakes made in themr and to require
their cancelintion. Tnited States v. American Bell
Teleph. Co. 128 T. 5. 815, 32 L. ed. 430,

Jurisdiction; where remedy af law exists.

Where the remedy at law is plain, complete and | 468

aderuate equity will not assume jurisdiction.
Heigwin v. Drainage Comrs. 0f Hamilron, 2 West.
Rep. 910, 114 IEL 347; Balfev. Lammers, T West. Rep.
548, 109 Ind. 347;: Brown v. Abbott (N.J.} 1 Cent,
Rep. 072 Moores v. Townshend, 3 Cent. Rep. 41,
102 N. Y. 8%; Gore v. Kramer, ¢ West, Rep, 146, 117
1L 176; Bazard v, Houston, 119 U, 8. 847, 30 L. ed.
451; Pierpont v. Fowle, 2 Woodb, & M. 2% Shepard
v. Banford, 3 Barb. Ch. 127, 5 N. Y. Ch. L. ed. 8L4;
Onkville Co. v. Double Pointed Tack Co. 7 Cent.
Rep. 720,105 N. Y. 858; Quinu's App. (Pa.) 10 Cent.
Rep, 350; Travis v. Lowry (Pa.} 7 Cent. Rep. 533;
Newman v. Weatcott. 20 Fed. Rep. 49; Genst v. Bow-
land, 45 Barb. 568, 30 How. Pr. 363; Morss v. Elmen-
dorf, 11 Paige, 277, 5 N. Y. Ch. L. ed. 135; Bradley v,
Bosley,1 Barb, Ch. 125, 5 N. Y. Ch. L. ed. 324

The remedy at law must be plain and sdequate.
Denny v, Denny, 12 West. Rep. 202, 113 Ind. 22 Me-
Millen v. Mason, 71 Wis. 405; Watson v, Sutherland,
72 T.8. b Wall T4, 18 L, ed 550; Bishop v. Moor-
man, 93 fnd L

Jurisdiction depends not so much on the absence
of a comman-law remedy as upon its inadequacy
(Harper’s App.1 Cent. Rep. 585, 109 Pa. 9), unless
for the purpose of preventing serious and frrepar.
11L R A

able injury. Thomas v, Musical Mut. Prot. Union,
8 L. B A, 175, and note, 121 N.Y, 45; McHenry v.
Jewett, % N. Y. 53; People v. Canal Board, 55 N. Y,
304

But the mere allegation that irreparahle damape
will ensue is not sufficient, unless facts are stated
which will satisfy the court that the spprehension
is well founded. Blaine v. Brady, 1 Cent. Rep. 449,
84 Md. 33, citing Amelung v, Seekamp, 9 Gili & J.

The adequate remedy at law, which is the test of
the equitable Jjurisdiciion of the courts of the
Tnited States, is that which existed when the Jg-
diciary Act of 1789 was adopted, unless subsequent-
1y chapnged by Congress. MecConihey v. Wright, 121
T. 8. 200, 30 L. ed, 632, : .

The juris@iction in equity attaches unless the
legal remedy, both in respect to the final relief and
the mode of obtaining it, is as efficient as the rem-
edy in equity. Eilbourn v. Sunderland, 10 U. S.
505, 32 L. ed. 1005,

In order to defeat and onst equity jurisdiction,
where “special circumstances” and other grounds
for ita Interposition exist, the remedy at law must
be in all respects as satisfactory and as ample as
the relief furniched by a court of eguity, Mann v.
Appel, 8t Fed. Bep. 38, citing 1 Pom, Eq. Jur. 207;
Boyce v. Grundy, 28 U. S. 3 Pet. 210, T L., ed. 855.

Jurisdiction in a case of fraud and of trust being
ancient and original in equity, it i8 not ousted by
the mere fact that a court of law can afford an ap-
parently adequate relief. Bank of Commerce V.
Chambers, 96 Mo. 455,

A doubtful or partial remedy at law does not ex-
clude the injured party from relief in equity.
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Both Frank end Sarzh Hepworth testify to
appellant’s repeated declarations, made just
prior to her marriage with apbellee, of her love
for one Charlie Mitchell, a notoricus character,
but of her determination to marry Meldrum,
for whom she had no affection, in order to get
away with his money. :

The witness Miss Nettie Goldsmith testifiey
that in the latter part of October, or the 1st of
November, appellant paid ber a visit at her
home in Leadville, and that while there she
talked quite freely in reference to her hatred of
her husband, and her love for Mitchell: that
she wag going to leave appellee and not live
-with bim any more. Witness also testifles toa
conversation between appellant and her mother,
in which M8, Meldrum said: **Mamma, 1
can’t stand it to live with him [appellee], I
cat’'t wait until February.” And her mother
said: “Try to love him, and wait until the 1st
of February, and then he will get his money.
TLen ycu can go to Europe or New York, and
¥you can stay away 8 year, and send him a di-
vorce, and have a good cry, and that will be
the lastof it.* The witness, furthertestifying,
details a conversation that she swears she bad
with appellant a little later in the year at Delta:
“I was coming back from town one day, and
met Polly, She said she was going to leave
Andy, and mot going to stay with him any
more, Said she was going to Mrs, Haas' house,
and going to Leadville next day. [ taiked to
her awhile, but she would not eome back. I
went back home. Polly came back that night,
and she and Andy made up again, He was
going up fo the mire the pext day, and we
walked out to the bars with him, Polly tock
hold of my arm. Sbe said: ‘He has gzone
up to the mire, and after he gets the money I
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wish to God be would fall down and bresk
hispeck.” Shesays: ‘Nettie, I just hate him,
T just shiver when he touchesme, If he would
bring his mouey bome, honest to God I'd rob
him and skip.”” ’

In February, A. D. 1886, appellce sold his
interest in the Guston mine. Soon after this
the parties came to Denver, appellanl’s mother,
Mrs, Boud, accompanying her daughizr to this
city. It was at this time that the home ia
Denver was purchased. The contract of pur-
chaszp was made on the 13th day of February,
but the deed was not delivered until a few days
later. In this deed, Mrs, Meldrum was made
the grantee. In reference to this, appellee tes-
tifies that *‘she wanted to pet it in ber name,
and she agked me if I would not deed it to her.
Isays: ‘You have got one place now, you
better let me have this one;’ and she said she
would give me back the place in Delta, and she
wanted this one, and 1 joked with her, and she
tbought I was not going to give it to her, and
she started to cry about it in the room, Her -
mother was present, and her mother says, says
she: “What are you crying about, Polly?
*Well, Andy don’t want to deed me that house,”
she says, and her mother says: *‘Well, he
don’t say he won't deed it to you;’ yet she cried
about it, and wept so hard over it, I said, “All
right, I will give it to you;* and 1 went up to
Mr. Berkey's, and told him to make out the
deed in ber pame.” Mrs. Meldrum’s version
of the transaction is as follows: ““We thought
we would like to live in Denver; such a beauti-
ful place; and he asked me how I would like
it, and I told bim I would like it very much.
He wanted to know if he should try and buy a
home, or should be buoy a bome would 1 like
it, should I be contented; and I told him * Yes."

Nease v. Atna Ins. Co. 32 W. Va. 233, citing Spots-
wood v, Higgenbotham, 6 Muanf, 313; Swann v
Summers, 19 W. Va. 115, ’

The Jurizdiciion in equity atiaches, unless the
legal remedy, both in respect to the final relief and
the mode of obtaining it, is as efficient a8 the rem-
edy in equity. Kilbourn v. Sunderland, 130 T, 5.
305, 32 L. ed. 1005.

The remedy at law must be a3 complete and bene-
fleizl nsthe latter, Hodges v, KEowing, 7 I. R. A.
8, and note, 58 Conn. 12

Equity can enforce a legal right only when it
¢an give more complete and effectual relief in
kind orin degree on the equity side than on the
law side of the comrt. Buzard v. Houston, 119 T.
8347, 30 L. ed. 451 .

The fact that there is a remedy at law is not alone
sufficient to oust the Jurisdiction of equity, but
there must also be & remedy which is adequate and
Teasonably convenient. MeMullins App. 131 Pa.

L1

A bill may be sustalned solely upon the ground
that it is the most convenient remedy. Brush
_Electric Co’3 App. 6 Cent. Rep. 134, 11£ Pa. 574, cit-
g Kirkpatrick v. M'Donald, 11 Pa, 387.

Equity jurisdiction does not depend upon a want
of common-law remedy; the exercise of chancery
Powerr must often depend vpoo the sound dis-
cretion of the court. Brush Electric Co's App.
supra, citing Bierbower's App. 107 Pa. 14,

A Buit in equity by a woman to set aside a deed
que by her former husband pending a divorce
Suit in which 8 decree was made giving her the
land will not be defeated on the ground that she
bas a complete remedy at law. Powell v. Camp-
bell, 2 L. B. A. 615, and note, 20 Nov. 252,

I1L.R A,

Equity may grant retief even if there be an ade-
quate remedy at law, if the defendant does not
plead remedy at law. Blair v, Chicago & A, R. Co.
5 West. Rep, 449, 83 Mo. 334, citing Underbill v. Van-
Cortiandt, 2 Johns, Ch, 363,1 N. Y. Ch. L. ed. 411;

‘Livingston v. Livingston, 4 Jobns. Ch, 290, 1 N,

Y. Ch. L. ed. 355; Burroughs v. McXNeill, 2 Dev, & B.
Eq. 300; Stockley v. Rowley, 2 Head, 193,

But’not unless jurisdiction appears in the bill,
Pavonia Land Asso. v. Feenfer (N. J.j 5 Cent. Rep.
640,

When a common-law remedy is inndequate to do
complete justice between the parties, the exercise
of equity may be invoked. Brush Electric Co’s
App. 6 Cent. Rep. 13¢, 114 Pa. 57

Where no legol remedy is provided for a eivil
wrong, equity wilt take jurisdietion. Britton v.-
Royal Arcanuom S8upreme Council, 46 N. J. Eq. 102.

TWhen the principles of Iaw by which the ordi-
nary courts are guided give rights, but the powers
of those courts are not sufficient to afford a com-
plete remedy, or their modes of proceeding are in-
adequate, it is generally admitted thht a court of
equity may act. Whitlock v. Duffiel?,2 Edw. Ch.
36,6 N.Y. Ch. L. ed. 43% Wallace v. Harris, 53
Mich. 392; Thayer v. Lane, Harr. Ch. (Mich.} 2473
‘Wheeler v. Clinton Canal Bank, Td. 44); American
Ins. Co.v. Fisk, 1 Paige, 90,2 N. Y. Ch. L. ed. 572;
Quick v. Stuyvesant, 2 Paige, &4, 2 N. Y. Ch. L. ed.
823; Mallory v. Vanderheyden, 3 Barh, Ch. 8, 5 N.
Y. Ch. L. ed. 7%; Pratt v. Northam, 5 Mason, 95;
Pierpont v. Fowle, 2 Woodb. & M. 23; Weymouth
¥. Boyer,1 Ves, Jr. 416; Baxter v. Knollys, 1 Ves.
8r. 4#4; Truman v. Lore, I4 Ohio 3t 143 Clary v.
Clary, 2 Ired. L. 85; Hartshorn v. Day, 60 U, 8. 19
How. 223, 15 L. ed. 612; Story Eq. Jur. § 650,
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We went around and lecked at several mice
places, and then we decided on this one up here
that we have now on Grand Avenue, and he
asked me how I would like it for that $10,000
that he promised me if he should put the mon.
ey into the home, and give it to me in my name,
Would it make any difference to me? Would
T rather have the money. I told him it made
no difficrence; so hebought the home, I didn’s
know the deeds were put in my name till aft-
er he came back, He came home, and called
me to one side, and I went to the window, and
he said:  ‘ Polly, I Lhave bought the house, and
I bave had the deeds put in your name,” and he
said, ‘and recorded. Now they sre in the re
corder’s office,” ”

In another part of her testimony, Mrs, Mel-
drum admits tbat, in all their conversations in
reference to the purchase of a home, a home
for the family was meant. Aboutthe timethey
became settled in the house, and the day after
the carpets were laid, and the last of the fur-
niture put in place, appellant, making a pre-
text of some slight disagreement with appellee
about the use of a horse and buggy which he
had purchased for her recreation and amuse-
ment, drove appellee out of the house, and no-
tificd him of herintention to apply fora divorce,
After this episode, appeliee, at the request of
appellant and her mother, departed for Delta,
The testimony leaves no doubt that at this time
appellee still clang to the hope that his wife
would not attempt to carry out her foolish
threat of obtaining & divorcee, but in this he was
soon undeceived by receiving the two com-
munications from his wife, marked ** Exhibits
B and C.” By those letters it appears that,
despite all her efforts upon the witness stand to
show a valid excuse for applying for a divorce,
thiere did pot exist in fact the remotest legal
cause in her behalf for a dissolution of the
marital vows. One cannot read the evidence
without being impressed with the cooviction
that appellant had long before determined to
force a separation from her husband, first re-
ceiving from him the largest portion of his es-
tate that he could, by threats, enlreaty and dis-
gimulation, be induced to make over to her.
And, in carrying out such determination, she
seems to have secured the assistance of a law-
yer who had as little regard for the principles
that should actuate members of the profession
a3 the conduct of Mrs. Meldrum shows she en-
tertained for her marital vows, It i3 a matter
of justice to state that none of the attorneys of
record in this suit were at thkat time employed
by JMrs, Meldrum. The plot outlined in the
letters of March 1 was promptly followed up
by the appellant commercing procecdings in
the county court for a divorce. In this action
sle caused asummons to be issued for her hus-
band: and, to procure an order for scrvice up-
ob bim by publication, she falsely swore that
he had departed from ihe State with no inten-
tion of returning. Appellee, finding that it
was useless to hope for a reconciliation with his
wife, filed an answer denying the charges con-
tained in appellant’s petition, and a cross-com-
plaint, upon which judgment was afterwards
entered in his favor, dissolving the bonds of
malrimony with appellant.

We cannot review all the testimooy set out
in the 346 pages of the printed abstract in this
1tL.R A
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case, but have endeavored to guote sufficient
therefrom to demonstrate that the findings of
the trial eourt find ample support in the evi-
dence. There can be no doubt, in view of the
evidence, that the court was justified in con-
cluding that the conveyance of this property
was procured by appellant suppressing from
appellee her aversion and determination to
abandon him, while simulating an affection
that did not exist. Appellant admits upon the
stand that the property was conveyed to her as
a home for the family. That it was a frand to
procure the conveyance, under the circumstan-
ces, at a time when she had determined thatshe
would not live with him, cannot be doubted.
Whether it is such a fraud as courts of equity
can lay hold of, and relieve the injured party
from its result, is a more difficult question,
The case is an novel one, but we think it can
be determined upon well-settled principles of
law, That no parallel case can be found need
not necessarily be taken as conclusive against
the decree of the trial court. :

Courts have pever yet undertaken to lay .
down any specific and definite rules in regard to
fraud, by which, in all cases, they will be con-
trolledin giving relief. As said by Lord Hard-
wicke: *“*Fraud is infinite, and, were courts
of equity once to lay down rules, how far they
would go, and no further, in extending the re-
lief against it, or to define strictly the species
of evidence of it, the jurisdiction would be
cramped and perpetually eluded by new
schemes which the fertility of man’s invention
would contrive.” Parkes, Hist. Ch. 508.

In commenting upon this Ianguage of Lord
Hardwicke, Mr. Perry, in his excellent work
wpon Trusts, says, at page 197: * Although
courts of equity have not made general defini-
tious stating what is fraud and what is not,
they have not hesitated to lay down broad and
comprehensive principles of remedial justice,
and to apply these principles in favor of inno-
cent parlics suffering from the fraud of others.
These principles, though firm and inflexible,
are yet so plastic that they can be applied to
every case of fraud as it occurs, however new
it mav be in ils circumstances, In investigat-
ing allegations of fraud, couris of equity dis-
rezard mere technicalities and artificial rules,
and look only ai the geperal characteristics of
the case, and go at once to its essential morality
and merit.”

The dominant influence which a woman may
sequire over & man, even before marriage, is
well fllustrated in the case of Rockafellow v.
Neweomb, 57 1. 186, Rockafellow, while en-
gnged ta Miss Newcomb, conveyed to her real
estate valued at about §3,000, and she con-
veyed to him property worth $700. The trans-
action, was, however, found not t0 be an ex-
change of property, though she claimed that it
was, Upon Miss Newcomb’s refusal to marry
kim, Rockafellow brought suit to compel are-
conveyance of the property, The supreme
cotrt, reversing the judgment of the court be-
low, decided that the contract for marriage
was the real consideration for the conveyance,
and that such a contract was valid and binding
in law. In setting aside the conveyance, the
court said: “The party failing to comply has
no right, either in morals or law, to property
thus acquired. The contract was sacred, hav-
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ing the sanction of hotu divine and human law,
Tie party in default should not be allowed to
reap beneiits from its viclation. This would
disregard the long settled principles of equity
jurisprudence.” It being urged upon the peti-
tlon for a rehearing that the contract to marry
was not the consideration for the deed, the
«court held that, if this were true, it would not
<change the result; that the relation between
the pariies was of the most confidential char-
acter, and that the woman took advantage of
her power, and exercised an undue influence in
procuring the execution of the deed; that, even
if there was an exchange of property, the ap-
pellant might repudiate the same, because of
ke inflience exercised by Miss Newcomb to
her great advantage, and to bis great disadvan-
tage, The court based the relief in such cases
qpon the general principte “*which applies to
all the variety of relations in which dominion
may be exercised by one person over another.”
This principle has been applied in many cases
in rescuing unfortunate wives from the result
<of conveyances to their husbands, induced by
the latter's frand, and we see no reason, under
our Statute emancipating martied women from
the disabilities of coverture, for rot applying it
to*conveyances to the wife procured by her
frand. The relationship of husbaad and wife

. 13 one of gpecial confidence and trust, requiring
the utmost good faith and frankness in their
dealings with each other. ““Where either one
is false to the other, and fraudulently or threugh
coercion procures an unjust advantage, chan-
cery will relieve azainst the transaction.”
Schouler, Hush. and W. § 403,

In Stone v, Wood, 85 Ii. 603, it was held, at
the suit of the husbaud, that a deed, procured
by the fravd of the wife to be made to a third
party for her lLenefit, would be set aside in
equity. And the court said: **Where either
hushand or wife becomes untrue to the other,
aud by fraud obtains an unjust ad vantage over
the other, a coart of equity will as readily af-
ford relief as it will between ot?er persons not
oecupying that relation.”

v Haydoek v. Haydock, 24 N. J. Eq. 570,
glfts made by the husband, while sick, to the
wife, were set aside at the suit of the executor
of the husband’s estate after his death, because
of the undue influence exercised by the latter
over the former in procuring the same, the
court, in the course of the opivion, using this
language: *“The presumption against the va-
lidily of the gift is not limited to those in-
stances where the relation of parent and child,
guardian and ward or husband and wife exists,
butin every instance where the relation be-
tween dopnor and donee is one in which the lat-
ter has acquired a dominant position, The
barent by age may come under the sway of his
children, Highberger v. Stiffler, 21 Md. 338,
And so, as in the present case, the husband
may become the dependent of the wife, and
their natural position become reversed.”

Mr. Kerr, in his work on Fraud and Mis
take, at pare 183, says: “The priociple on
which a court of equity acts in relieving against
trassactions on the ground of imequalily of
footing between the parties is not confined to
Cases where a fiduciary relation can be shown
to exist, but extends to all the varieties of rela-

tions in which dominion muy be exercised by
IILR A,
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one man over another, and applies to every
case where influence is acquired and abused, or
where confidenceis reposed aud betrayed,”

The evidence leaves no doubt of the fraud
practiced by Mrs. Meldrum upon Ler husband.
Alter she had determined to abandon him and
procure a divoree, with her mind fully bent
upon carrying out such purpose, concealing .
from him her real intention, he was induced
by false professions of love and affection to
cause the conveyance of the Denver property to -
be made to her as a home forthe family. Ap-
pellant’s original purpose is made plain by her
subsequent conduct. As soon as the deed was
recorded, she threw off the mask, ordered her
husband out of the newly purchased home,
and proceeded to break up the family, That
appellee acted foolishly will not be denied.
He, with his strong passion and ardent love,
was not able to cope with her. She, with her
deceit and false professions of affection, held
complete mastery over him, which she did not
fail to exercise to her great benefit, and his
ereat disadvantage. He swears that, had he
known of her dislike and determination to
abandon him, be would not bave consented to
the title being placed in her name, Bhe was
false to her marital vows, and by fraud pro-
cured an unjust advantage of her husband.
From such afrand courts of equity will grant
relief, either by setting aside the conveyance
or by converting the offending party into a
trustee of the properly for the benefit of the
party defrauded, Thereisnothing in our Stat-
ute of Frauds to prevent this. Im fact, the
Statute expressly provides that trusts may eith-
er grise or be extinguisked by implication or
operation of law. Gen. Stat. § 1518; Browne,
Stat. Fr. 3d ed. § 84; Perry, Tr. chap. 6: Behm
v. Bohm, 9 Colo. 100; Sears v. Hicklin, 13
Colo. 143; Fon Trotha v. Bamberger, 15 Colo.

And appellee is not precluded by the divorce
proceedings in the county court from main-
{aining this action. There i3 no question of
alimony here. The wife alone can maintain
such an action. Under no principle of plead-
ing could the husband, under the circum-
stances, be required to set up in his cross-com-
plaint in divorce proceedings instituted by his
wife the facts here relied upon as conmstitating
his cause of action. The value of the property
alope would have preciuded the county court
from entertaining jurisdiction in the premises,
Tt is contended that appellee is bound under
the principle of ratification. 'There is no find-
ing by the court below upon this question, and
if we goio the evidence we find nothing to in-
dicate that appellee, with a full knowledge of
all the facts, ictended to ratify and confirm
the transfer, or that he did anything at any
time, with or without such knowledge, to con-
firm the same. The evidence relied upon to
show ratification shows simply that after she
had announced her determination to procare a
divoree, or when she was complainiog of hav-
ine no ready money to live upon, the husband,
still clinging to the hope of & reconciliation,
and, in pursuance of his usual liberal policy
manifested itowards his wife, gave her the
farther sum of $2,000 in cash.

Finding no error in the decree of the court
below, the judgment will be affirmed.
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1. The question whether or not a candi-
date for office would be disqualified for
holding it if facts published of him were true
does not furnish the test for determining whether
or nat the publication was libelous.

2. Privilege iz not a. defense in an action
for libel for the publication of language falsely
and maliciously stated as that of the plaintiff,

3. To publish of a eandidate for Con-
gress a false and malicious article
representing him assa; s “Idon’t pro-
pose to go into debate on the taritt differenceson
wo0l, quinine and all the things, because I ain't
built that way,” priafing the wordsin a coarse
and blotted imitation of his hand.writing, with
misepelled words and an imitation of his genu-
ine signature at the end, is libelous and not privi-
leged.

4. A demurrer to a declaration which
sets out ambiguons language as libel-
ous, explaining it3 meaning by tnnuendo and
alleging malice, admits both the meaning supplied
by the innuendo and the malice charged.

{December 24, 1800)

ERROR to the Circuit Court for Eent County
to review a judgment sustaining a demur-
rer to the complaint in an action brought to re-
cover damages for the publication of an alleged
libel. Reversed.
* ‘The facta are stated in the opinion,

Messrs, Taggart, Wolcott & Ganson
and Butterfield & EKeeney, for appellant:

Criticisms on the acls or conduct of a eandi-
date for an office in the gift of the people must
be bona fide.

Bronson v. Bruce, 53 Mich. 471; Sweeney v:
%kg}, 183 W. Va. 133; Rearick v. Wilcor, 81

The private character of a person who is a
candidate for office cannot be destroyed by the
publication of a libelous article in the newspa-

TS,

Rearick v, Wilcor, supra.

Willful ard malicious falsehood i3 pever
privileged.

Crane v. Waters, 10 Fed. Rep. 619; Leirizv.
Few, 5Johns, 1; Root v, King, T Cow. 613;
Thorn v, Blanchard 5Johuns 503; Kingv. Roit,
4 Wend. 114, 139; Eeiston v. Cramer, 47 Wis,
639; Cooley, Torts, pp. 2117, 218; White v. Nich-
olls, 44U, 8. 3 How. 266, 11 L. ed. b91; Com, v.
Clap, 4 Mass. 169, -

The publicatior in question isin no sense
criticism or discussion. It does not on its face
claim or purport fo be. It claims to be a state-
ment of facts. It is & fabrication, afalsehood,
a lie; and whatever it may lack in legal form,
in the court of ordinary morality it is ditficult
to distinguish it from forgery.

Coterill v, Cramer, 43 Wis, 242; Popham v,
Piekburn, T Hurlst. & N, 5§98,

There is a large class of facts which peither
the public nor any other person kas any inter-
1L E A

Bee also 20 L.R-A.533; 21 L. R. A

est in or right to know and the publication of
which would be a libel althowgh they are true.

Whitlemore v. Weiss, 33 Mich. 353.

A falsehood in its proper semse, 3 malicious
intentional misstatement with knowledge of
its falsity on the part of him who makes it, as
set up in plaintiff’s declaration, never bhas been,
never ought 1o be, proteeted.

Spiering v. Andree, 45 Wis. 833; E'vision v,
Cramer, supra; Foster v. Seripps, 3% Mich.
379, 880; Bailey v. Halamnzoo Pub, Co. 40 Mich,
25%; Wheaton v. Beecker, 66 Mich, 310.

Imputations of ignorance as affecting the
capacity for performing the duties of an cffice
are actionable. .

Gaurrear v, Superior Pub. Co. 62 Wis, 410;
Gove v, Blethen, 21 Minn. 82; Robbinav. Tread-
way, 2 J. J. Marsh. 540,

Messrs. Blair, Kingsley & Kleinhans,
for appellee :

Men seeking public station may lawfully be
criticised,

To be criticism the statements must be based
upon some act, and not entirely frumped up
without a foundation,

Miner v. Detroit P, & T'. Co,, 49 Mich. 358,
illustrates the latitude of eriticism of a publie
officer of this Btate.. There a judge’s act was
called an ““inexcusable outrage,” *‘a contempt-
ible and cowardly act,” and onethat would in-
vite the public to ask why he oppressed the
weak and permitted the strongto go “‘unwhip-
ped of justice,” The court held that in the
absence of malice it was deemed privileged.

See also Sil{ Case, 60 Mich. 175,

Charges of crime against public men, though
made in good faith and in the honest belief of
their truth, are without privilege.

Bronssn Case, 59 Mich, 467.

So also is the imputation of base and corrupt
motives as influencing official conduet,

Negley v, Farrew, 60 Md. 158,

On the other hand a false charze made in a
letter read at & public meeting against a judge
who was a candidate for re-election of having
by a charge toa juryin a certain case made
possible a *“sewer steal of $200,000,” if made
in good faith, is privileged.

4 Ofrz'ggs v. Garretl, 2 Cent, Rep, 364, 111 Pa.

It is pot libel to impute, generally, insin-
cerity to a2 member of Parliameont, that he isas
waveriog as the winds, with inclinations not
to carry out the principles of his party.

Onflowv. IHorne, 3 Wilson, 177.

It was held to be an absolute privileze to call
a member of the Legislature *‘a corrupt old
Tory-” .

logg v, Dorrak, & Port. {Ala)) 212, .

‘Where neither crime nor any moral obliquity
or turpitude is charged against a candidate or
a public man, but where the charges relate
solely to the talents, the mental or physical
qualifications of & candidate for the office he
seeks, there is an absolute privilege, with the
limitation that such statements skould not be
protected when they go to the extent of mak-
ing charges, which, if true, would be a legal
bar or actual disqualification of the person
from filling the ofiice,

.493; 47 LR A. 223, 830,



1890, BrLgxap

Gore v, Blethen, 21 Minn, 80; Rolding v.
Treadicay, 2 J. J. Marsh, 540; Bill v. Field, 1
8id. €7; Luke v. KHing, 1 Lev. 240; Fow v.
Prinn, 2 Salk. 6935; King v. Farre, 1 Keb. 629.

In Mayrant v. Richardson, 1 Nott & McC.
L. 247, the rule is laid down that words imput-
ing fack of mental ability to a candidate are
ot actionable,

See also Cooley, Torta, p. 218, note I; Swee-
ney v. Baker, 183 W. Va, 158; Walker v.
Tribune Co, 29 Fed. Rep. 827; Bronson v.
DBruee, 59 Mich, 472.

Grant, J., delivered the opinion of the
court:

Thiz is an action oo the case for libel. Plain-
tiff was a candidate for election to the office of
representative in Congress. The firat count in
the declaration, after the usual allegationa as
to the character of plaintiff and his reputation
among his neighbors, alleges that the defend-
ant faisely, wickedly and maliciously did com-
pose, print and publish, and cause to be com-
posed, priated and published in the Daily Dem-
ocrat, a daily newspaper havinga large circula-
tion in the district from which plaintif was a
candidate, andin otherparts of the State, and also
in the Weekly Democrat, the following words:
“I don't propose to go into debate on the tarid
differences on wool, quinine and all the things,
because I ain’t built that way. - Charles E.
Belknap.” That said words were printed and
published in a coarse and blotted imitation of
the handwriting of the plaintiff, with certain
of said words wrongly spelled, and with an imi-
tation of the genuine signature of the plaintiff
belpw the words, thereby meaning that the

. plaintiff bad written said words. And that
they were written in the uncouth, blotted and
illy-spelled form represented in the publica.
tion, and that they were a fac simile of the
words writlen and signed by the plaintiff. The
second count alleges that at a public meeting
held im the City of Grand Rapids plaintiff made
& speech, The defamatory matier complained
of is that the defendant publiébed in said pa-
Per a report of this speech, in which he said:
“Mr. Belknap spoke first. He assured his
neighbors that he was not there as a candidate
begging for votes; that he would refrain from
diseussing the tariff on wool, quinine, etc., be-
cause, as he said, he waso’t built that way.”
The i{nnuendo is that defendant meant by this
ianguagze that plaintiff was too ignorant and
imbecile to discuss said question, or to express
in a decent way his iotention not to discuss it.
The defendant demnrred, and as causes of de-
mnurrer says: °‘‘(1) That the declaration does
not allege that in said publication tbere was
anything touching or affecting the moral char-
acter or integrity of the plaintiff, but that said
Publications are complained of only in that
they are calculated to convey the impression
that plaintiff was a stupid, ignorant and illiter-
ate man, and o ignorant to diseuss the tariff
Question, (2) That no reflection or suspicion’
13 alleged in the declaration to have been cansed
by the defendant upon the moral character, in-
tegrity, probity and uprirhtness of the plain-
Ui (3) That defendant was justified in pub-
lishing the articles complained of, because the
Dlaintiff was a candidate for public office, and,
1n the sheence of anything touching the moral
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character, integrity, probity and uprightness
of the plaintiff, the matter stated in the declar-
ation, and the tnnuendoes there drawn, do not
set forth the cause of action.” The demurrer
was sustained by the court below. The de-
murrer admits the truth of all material facts
alleged in the declaration and which are well
pleaded. It is proper to consider, first, what
thesze admitted facts are. They are: first, that
the defendant published the statement; secord,
that it was false and malicious, and done with
the intention of injuring the plaintiff; fhdird,
that defendant published the statement set forth.
in the first count in such a manner as to natur-
ally induce the belief on the part of the reader
that plaintiff actually wrote and subscribed the-
Jetler therein contained, and thht in the second
coupt the plaintiff actually used the words
therein ascribed to him, and that that they were:
published with the malicious intent to 1mjure,
and to induce the belief among the people that
plaintiff was too ignorant to discuss the ques-
tion of the tariff. The gist of the argument
on the part of the defendant is that no moral
obliquity, unsoundness of mind, impairment
of patural faculties, mental or physical, is
charged against the plaintiff; that neither his.
moral, social or religious education is attacked,
but only bis political and academical education;
that nothing was published which, if entirely
true or false and believed, would prevent hon-
est members of his own party from voting for
him, nor copstitute a reason or bar to his hold-
ing the office if electéd; that the alleged de-
famatory matter was within the domain of
justifiable eriticism, and is privileged, and
therefore actionable malice will not be inferrad,
nor can it be predicsted in law upoen such erit-
icisms or allegations, -

I am not prepared to yield assent to the state-
ment that all honest members of either political
party would vote for a confessed ignoramus to-
represent them in Congress. The statement
bears its own refutation on iz face, for it is ap-
parent that these publications are made for the
express parpose of preventing presumably bon-
est members of the candidate’s own political
party, &3 wWeil as otbers, from voting for him,
Counsel omit in thejr statement one very im-
portantelement,viz., intelligence. They would:
bardly be willing to assert that all honest, intel-
ligent men would vote for a candidate of their
party for an important office who has con-
fessed such ignorance as to ehow unfitness, al-
thourh ignorance be no legal dizqualification.
1f defendant’s contention be correct, then one-
may publish of a candidate that be cannof read
or write, or that be has confessed that he can-
not. Noone would seriously contend that such.
a publication weald not be injurious and libel-
ous, and that it would not deprive the candidate
of many votes. To hold otherwise would be
an insult to theintellizence of our people. Yet
no moral turpitude or crime or legal disqualifi-
cation is charged, and therefore nolibel is ut-
tered. But why stop thereif disqualification.
is to be made the test? Conviction of erime is
not by the Constitution of the United States.
made a disgualification for the office of mem-
ber of Congress. The only constitutional re-
quirements are that the member shall be twenty-
five vears old, seven years a citizen and ao
inhabitant of the State where he is chosen.
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. Aside from these the House of Representatives
is the judge of the qualifications of its mem-
bers. There are mauy crimcs for the convic-
tion of which that body would not consider a
member elect disqualiied; yet to publish of

. him, when a candidate, that he iz guilty of
such crime is admitted to be libelous if not
true. Public journals are in the performance
of a high duty when they truthfuliv place such
charge beforefthe public. To illustrate, that
-one bas been a gambler does not disqualify bim
. for the office. He may bave reformed and be-
come an exemplary citizen; but the fact that
he has been a gambler is proper to be placed
before the people, The electors are the ones
to determine whether they wish such a man to
represent them in Conegress. Their verdict in
his favor would undoubtedly be held econclu-
give of his right to the office, Disqualification
to hold the office cannot therefore be made the
test to determine the libelous character of the
publieation,

Criticism ig a discussion, or, as applicable in
libel cases, & censure, of the conduct or charac-
teror utterar.cesof the person criticised. When
one becomes a caudidate for public ofice he
thereby deliberately laces these before the
public for their discussion and comsideration.
They may be criticised according to the taste
of the writer or speaker, and the law will pro-
tect them inso doing, provided that in their state-
ments of or reference to the facts upon which
their crilicisms are based they observe an hon-
est regard for the {ruth. In such a discussion
the law gives a wideliberty. Within this limit
public journals, speakers upon the hustings
and private individuals may express opinions,
and jndulge in eriticisms upon the character or

- habits or mental and moral qualifications of
ofticial candidates. Cooley, Torts, 217. This
is the freedom of the press guaranteed by the
Constitution, a frecdom necessary for the pro-
tection of the liberties and the proper enlight-
enment of the people. Ybhen the factis are
truthfully written or speken of a candidate’s
character and conduct they then become known
to the reader atd hearer, as well as to the writ-
er and speaker. Both go before the people to-
gether, and they can seldom be misled, and the
candidate cannot be iojured within the mean-
ing of the law. The same reasoning and rule
apply to the utterances of a candidate when
they are truthfully stated. Buf a statement
that he gave utterance, either in writing or in
speech, 10 certain language, is peither criticism
nor expression of opinfon. It is a statement of
fact, for the truth of which the publisher is re-
sponsible, TWhen language is truthfully stated
the eriticism thereon, if unjust, will fall harm-
less, for the former furnishes a ready antidote
for the intended poison,

Readers can determine whether the writer
has by the publication libeled himself or the
candidate. \When the language is falsely and
maliciously staled privilege ceases to constitute
a defense,

The case of Walker v. Tribune (b., 23 Fed.
Rep. 827, is a good illustration of this princi-
ple. Walker bad published a pamphlet, and
the defendant in its newspaper spoke of it as
“*plainly the effusions of a erank.” It was held
that the word “‘crank” is not in itself action-
able, that it has no necessary defamatory mean-
i1 L. R A, ’
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ing, and if it is uwsed io a defamatory sense
such sense must be given by an appropriate
tnnuends, As a criticism, alihough it under.
rated the author’s talents, it was not libelous,
Dronzon v. Bruce, 59 Mich. 471; McAilister v,
Detroit Free Press Co. 76 Mich. 356; Bailey v.
Kalamazoo Pub, Co, 40 Mich, 257; Wheaton v,
Beecker, 66 Mich, 310,

The character and reputation of the candi-
date for publie office should be protected from
malicious attack by the same rule as are those
of private individuals. Greater latitude is ai-
lowed, undoubtedly, in the one case thas in the
other, Beyond this the same rule applies to
hoth., The correct and reasonablerule is stated
in Cranev. Waters, 10 Fed. Rep. 619, as follows:
““The modern doctrine appears to be that the
public has a right to discuss in good faith the
public conduct and qualifications of a public
man with more freedom than they can take
with a private matter. In such discussions
they are not held to prove the exact truth of
theit statements, provided they are not actuated
by express malice, and tkere is rcasonable
ground for their statements or iaferences, all of
which is for the jury.” InWieatonv. Beceker,
66 Mich. 810, Mr. Jvstice Sherwood, in deliv-
ering the opinion of the court, says: ‘*There
is no doubt that when a man in this country
becomes a candidate for office his character for
houesty and integrity.and his qualifications and
fitness for the position are hefore the people,
and are thereby made proper subjects for com-
ment, and the publicaiions of truth in regard
to the candidate are not libelous; and it is
equally true that the publication of falsehood
against such candidate is wrong, and deserves
to be punished.” Justice certatnly demands
that in these discussions one should not trans. |
cend the bounds of truth, for, in addition to
the commission of a private wrong, great pub-
lic injury. might result. Fosterv, gcn'pps. 29
Mich. 379,

In my judzment a more potent reason exists
for the observance of truth in such case thanin
publications respecting private matters.

Publications of falsehoods are never privi-
lezed. No pubtlic interest can be subserved by
their publication and eirculation. 1f state-
ments, though false, are published in good
faith, and with an hopest belief of their truth,
the damages may be teduced to a minimum,
No other rule will properly protect the free-
dom of the press and the rights of individuals,
In the language of one of the auvthorities; ““The
only safe rule to adept in such cases is to per-
mit editors to publish what they please in rela-
tion to character and qualifieations of candi-
dates for office, but holding them responsible
for the truth of what they publish.” There
may be difficulty in distinguishing between
justifiable criticism and actionable misrepresen-
tation, but this does not affect the rule. In
such cases the jury must determine the ques-
tion wnder the proper instructions. None of

'the cases cited by counsel for defendant, or in

the opinion of the learned circuit judgze, are at
all similar in their facts to those of the case at
bar. In none of them did the pablication
charge the plaiotiff with havieg written or
spoken certain lanpuage whieh in fact he did
not use. These cases generally go no further
than to hold that matiers of opinion arenot
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lihelous. In my judgment, until courts are
prepared to hold that ignorance constitutes no
unfitness for office, they must hold the publica-
tion set forth in the first count as libelous, If
such a letter were written by the plaintiff, it
would show him to be ignorant, illiterate and
ineapable to intelligently perform his duties as
a meimber of Congress. The character of the
language set forth in the second count depends
upon the meaning of the words “Yain’t built
that way.” The ¢nnuendo savs that defendant
meant that plaiatiff was too igznorant and im-
becile to discuss the question, or toexpress ina
decent way his intention not to discuss it. The
province of the £nnuends is to explain and give
meaning to ambiguous language. If extrinsic
evidence is required Lo ascertain its meaning the
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jury must determine that question. Bourreeau
v. Detroit Evening Journal Co. 63 Mich. 425,

The meaning of these words as used in the
context is certainly not clear. The demurrer -
for the purposes of this case admits both the
meaning supplied by the fnnuendo and the
malice charged. When all the facts are placed
before the court and jury upon the irial, the
question whether or not the -publication was
Iibelous will be presented for their determina-
tion. 'The declaration makes out a case proper
{0 be submitted upon the facts which may be
shown by the evidence.

The judgment must be reversed, with costs of
both courts, and the case remanded for further

proceedings. e
The other Justices concurred.

CALIFORXNIA SUPREME COURT.

PEOPLE OF the State of 'GALIFORNIA,
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1, The right of trialby jury atcommon
law incxi-ﬁes the right ofya xj)risoner tc bave the
Jury obtained from the vicinage or county where
the crime is supposed to have been committed.

2. The provision of the Constitntionthat

the right of trial by jury shall be se-
cured t; all and remain inviolate” egnfers upon
a prisoner the common-law right to havethe jury
seiected from the county where the offenze was
Bupposed to have been committed, and the Penal
Code, § 1033, providing for a cbange of venue
without defendant’s consent on application of the
district attorney, if no jury can be obtained in
the county where the action is pending, is there-
fore unconstitutional.

3. Anapplication by the district attor-
ney for change of venue because a tairand
impartial jury cinnot be obrainedgwithout show-
ing that no jury can be cbtained,*Joes not make
& case for change, under Penal Code, § 1083, al-
though the application would be sufficient if
made by the defendant.

4. Evidenceitbat it wasnot the habit of
the deceased to go armed is nog ndmissible
On a tria} for homicide becausze of proof that de-
{.endmlt believed him to have been armed at the
time be shot him, where there was no evidence of
the bad charaeter of the deceased to be rebutted,
but merely testimony that deceased bad said he
had bad quarrets with several pevsons named.

5. Evidencea of a conversation between a
wiitness and a third person is not admissible
BZ2nst 4 party who was not present at the time,
Or in any way connected with it.

6. Evidence admitted upon assarance

of counsel that it will be brought home
to the other party should, it this is not done, be
sirick out on motion,

7. A threat of defeadant to *‘zet even™
with a person whom he supposed to be the
author of a libelous article, but whom he after-
wards found out was not, cannot be proved
against him on a trial for killing another person,
hig ill feeling towards whom grew out,of the
same publication,

8. Whereself defense isrelied on in jus-
tification of a homicide, and the evidence
thows thet defendant was attacked by deceased,
and that, in the encounter which followed, the
killing was done, evidence that defendapt had
heen warned that deceased was a dangerous
character of whom it was best to beware is ad-
missible to show that defendant acted with reason-
able caution and in the honest belief that he was
in imminent danger of death or great bodily
harm. Butthat defendant was simnply warned
to look out for deceased cannot be shown.

9. Articles appsaring in a paper after
the first trial of a person indicted for
KEilling the former proprietor are not admissi-
ble on another trial for such homicide, alkthough
the ill feeling grew out of an alleged libel pub-
lished in gach paper.

10. The entire argument on the part of
the prosecution may be made by private
counsel employed to assist the district attorney,
witk the congent and acguiescence of such dis~
trict attorney and the trial court.

11. An instruction that, a homicide haviog
been established by the State, unless the testi-
mony of the State proves that the offense was
excusable or justifiable, the burden of proof is
on the defendant to rhow that the crime was
only manslaughter or was justifiable, is errone-
ous because improperly casting the burden on
the defendant,

I _ {Thornton, J., dissenis from proposition 1L)

NOTE—Criminal practice, change of renie,
Tne only ground for the removal of the place of
trial ot a eriminal action under the California Peaal
Codle 13 that a fair and impartial jury cunnot be ob-
tglpeﬂ in the county. Bias or prejudice of the pre-
Biding jucige is no legal ground. Desty. Cal. Penal

SOGL‘- §103}; People v. Shuler, 28 Cal. 495; People v.

Williams, 24 Cal, 31; People v. Mahoney, 18 Cal. 185; |

| Change of venue in criminal trisl. See nole to

{’Brien v. State (Ind.) 9 I. B. A, 323,

Application for, where a contempt of court.
See noze to Mullin v. People (Colo.) 9 L. R, A, 5is,

Right of trinl by jury. Sece nolesto Gore v.State
(Ark.)) 5 L. B. A. 83%; Grand Bapids & L R. Co. v,
Sparrow (Mich.)1l L. . A. 430,

Defendant cannot waive right in capital casea.

MeCauley v, Weller, 12 Cal. 35 People v. Graham, | Note to King v. State (Tenn.) 3 L. R. A. 210

2L Tt 31; People v. McGarvey, 5 Cal 327
fee Stare v, King, 20 Fia. 19,
nL n Al '

And |
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APPEAL by defendant from a” judgment
of the Superior Court for the City and
County of San Francisco, and denying his mo-
tion for new trial in an action in which he was
convicied and sentenced for manslaughter.
Berersed.

The facts sufficiestly appear in the opinioa.

Messrs. George C. Ross, George A.
Enight and Charles J. Heggerty, for
appellant:

The right of trial by jury shall be secured to
all and remain inviolate,

Const, art, 1, § 7. )

That language was used with reference to
the right as it exists at common: law.

Koppikus v. State Capitol Comrs. 16 Cal.
254; Cassidy v. Sullivan, 61 Cal, 266,

By the common law the jury must be re-
turned in all cases, for the general issue, from
the same county wherein the fact was com-
mitted.

2 Hawk, P. . p. 539;2 Hale, P. . p. 264; 4
Bl Com. p. 850; Proffatt, Jury Trial, § 80; 1
Bishop, Crim. Proc, § 63; Coon v, Siate, 12
Sm, & M. 248; People v. Honeyman, 3 Denio,
121; Statev. Niron, 18 Vt. 70; Com. v. Call,
21 Pick. 509; Cooley, Copst. Lim, pp. 33, 392,
393; 1 Elliott, Debates, 41; 2 Story, Const.
82 1769, 1779, 1781, 1791.

The defendant in a erimical action is en-
titled to a trialin the county where the offense
is committed, and a statute authoriziog a
change of venue on the motion of the district
attorney is invalid.

Wheeler v. State, 24 Wis. 52; Osborn v. State,
24 Ark. 629; State v. Howard. 31 Vi. 414; Fr
parte Rivers, 40 Ala. T12; Airk v. State, 1
Coldw, 844; State v. Denton, 6 Coldw. 539;
Swartv. Kimball, 43 Mich, 413; State v. Knapp,
40 Kan, 148, and cases cited.

Messrs. George A. Johnson, Aity-Gen.,
James D. Page. Dist-Atty. for Cily and
County of San Franciseo, George H. Buek,
Dist-Atty. for San Mateo County, Eugene
N. Deuprey, Samuel M, Shortridge and
E. F. Fitzpatrick, for respondent:

If the framers of the Constitution had ie-
tended there should be & limitstion as to the
place of trial, such limitation would have been
clearly and unequivocally expressed.

Coz v. State, 8 Tex. App. 283; Bokannon v.
State, 14 Tex, App. 300; Cotion v. State, 32
Tex. 636. :

Formerly it was the role to get jurors from
the vicinage, who knew the parties and the
transactions, Now the very opposite is the
rule.

Horbach v. State, 43 Tex, 231: People v. Ba-
ker, 3 Park. Crim. Cas, 187; People v. Vermit-
yea, T Cow, 141; Pesple v, Webl, 17 Hill, 179;

People v, Long Island B, Ce. 4 Park. Crim. |w

Cas. 602.

The State has a right to obtain a chavge of
venue.

Penal Code, & 1033; Cox v. State, Bokannon
v. Siate and Cofton v. Stale, supra; MelMillan
v. State, 11 Cent, Rep. 139, 68 M4, 807,

Works, J., delivered the opinion of the
court; -
The appellant wascharged by information, in

11 L. R. A,
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the Countyof San Mateo, with the crime of mur-
der, alleged to bave been committed in that
county. He was twice tried in said couaty,
and the jury failed to agree upon & verdict at
each trial, Without any effort made to pro-
cure a third jury, the district attorney moved
the court under section 1033 of the Penal Code
for a change of venue o another county. The
material part of the application was as follows:
+“Said district attorney, on behalf of the People
of the State of California, hereby makes ap-
plication to said court for a change of venue
from said County of San Mateo, t0 some con-
venjent county, of the above case of the People
of the State of California v. Llewellyn A, Pow-
el?, on the ground and for the reason that a fair
and Impartial jury eannot be obtained for the
trial of said case in said County of San Mateo,
tle same being the county where said action is
now pending; and hereby states the following
facts and causes for making said application,
viz.: That the above-mamed defendant is
charged, by information, filed in said Superior
Court of said County of San Mateo, with the
crime of murder, alleged to have been com-
mitted in the month of Novemher, 1857, in
killing in said county, at said time, one Realph
3. Smith; that said defendant has had two
trials in said superior court, on said charge;
that the first trial was had in April, 1888, and
the second trial in August, 1888; that at said
first trial, there were summoned from all parts
of said county, to appesr before said court, to
serve as jurors in said case, seventy-two citi-
zeus, and, of said number, sixty-seven were
examined before a jury could be obtained in
said case; that at said second trial, there were
summoned from all parts of said county, to ap-
pear before said court, to serve as jurors in said
case, 184 citizens, and of said number 173 were
examined beforea jury could be obtained to
try said ease; that said county issmall in size
and population, and a large number of its citi-
Zens, whose hames appear upol its assessment
roll, are Ttalians and Portugese, and are dis-
qualified froro serving as jurors, in consequence
of not understanding the English language;
that also a large number of these eitizens,
whose pames appear upon the assessment roll
of said county, live in the City and County of
tan Francisco, and are therefore not liable to
jury duty in said County of San Mateo; that
saa case was so horrible in its ature that it
attracted the attention of the people of, and
has been fully discussed in all parts of, said
County of San Mateo; that said case has also
been discussed, more or less, by the citizens
summoned to appear to serve 23 jurors, as
aforesaid; that there are two local weekly
newspapers in said county, having a general
eirculation therein, and the newspapers of the
Cig and County of San Francisco also have a

ide-spread circulation throughout said Coun-
ty of 8an Mateo, and, by ard through the col-
umns of the newspapers aforesaid, the facts of
said case, and the trials thereof, have been
fully discussed before the citizens of said
County of San Mateo. For the reasons herein
set forth said district attorney says that a fair
snd impartial jury canoot be obtaiced to try
gaid case in said County of San Mateo, and
said district attorney therefore prays that said
court make an order transferring said action of
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the People of the State of California v. Llewel-
iyn A, Powell, now pending in said court, as
aforesaid, to some convenien$ county free from
like objections.” This application was sup-
ported by the following aflidavit of the district
attorney: “Georgce H. Buck, being duly
sworn, says that he is the district attorney of
said County of San Mateo, and is the same per-
gon who made and signed the foregoing appli-
cation; that as such district attorney he makes
said application; that be has read said applica-
tion, and knows ihe contents thereof, and that
the same is true of his own knowledge, except
a3 to the matters which are therein stated on
his information and belief, ard as to those mat-
ters he helieves it to be true.”

In addition to this affidavit there were writ-
ten others by citizens of said county, in which
each of the affiants, after alleging hisresidence
in the county, and acquaintance with the
people thereof, alleged ihat he knew the con-
tents of the affidavit of the district attoroey,
and that “said affidavit is well founded and
true.” The assessor of the county also made
attidavit that he had ezamined the last assess-
ment of the county, and that there were about

persons among those whose names appeated
on the assessment Toll who had -the necessary
qualifications and were competeni to serve as
Jurors of said county. The sheriff of the
county also made the following affidavit in
support of the application: “W. H. Kinne,
being duly sworn, says that he is now, and has
been for more than two years past, the sheriff
of zaid county, and that at the two trials of the
above case iu said county he summoned most
of the jury in both of said trials of said case;
that in'doing so he was oblized to and did go
toand visit all parts of =aid county; that he
wa3 a eandidate for re-election at the last elec-
ton, in the fall of 1888, for the office of sheriff
of said county, and during the campafgn he
Visited all portiops of sald county many times;
that he also saw many people of and from all
parts of said county, at the county-seat, to wit,
at Redwood Clity, during the past year; thathe
Las bad sn opportunity to and bas discussed
theﬁmerits of the case of the People of the Stats
of California v. Liewellyn A. Poirell, now pend-
" 10gin said superior court, and that he under-
£lands the feeling of the people in regard to
aid case, and has often heard them express
their opinion about said case; that from such
€Xpression of the people so interviewed, be
£a¥s that afajr and impartial jury canoot be
obtained 1o try said case in said county.”

The defendant objected to the granting of
the change of venue, and in opposition to the
application therefor filed the affidavit of one of

18 attorneys, and seventeen other citizens of
the county, to the effect that they were resi-
dents of the county, and koew many of the
Other residents thereof, and that in their opin-
00 a fair and impartial jury could be obtained
In =aid county to try the defendant. The ap-
Plication was granled, and the venue changed
10 the City and County of San Francisco.
When the case reached that county, the de-
fendant objected to being tried therein, on the

grounds, in eubstance, that the offense was
<harged to have been committed in the County
of San Mateo; that the superior court of that
County alone had jurisdicticn to try the defend-
11LRA
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ant; and that the court of the City and County
of San Francisco had no jurisdiction in the
matter; and moved that the case be remanded
to the County of San Mateo for trial. ‘The ob--
jection and motion were overruled, the defend-
ant put upon his trial, convicted of manslaugh-
ter, and sentenced to the state-prison for the
term of ten years, He moved for a new trial,
which was denied, and pow appeals to this
court. The change of venue was granted un-
der section 1023 of the Penal Code, as amended,
which provides: *‘A criminal action may be
removed from the court in which it is pending.
. - . Seond. On the application of the district
attorney, on the ground that from any cause
no jury can be obtained for the trial of the de-
fendant, in the county where the action is pend-
ing.” .

The appellant contends, first, that this sec-
tion of the Code, so far us it authorizes a changes
of venue on the application of the district at-
torney without the consent of the defendant,
is in conflict with section 7 of the Bill of Rights
contained in the Constitution of this State,
which provides: *The right of trial by ju
shall be secured to all and remain inviolate.”
The precise point urged tipon us is that the ef-
fect of this clause in the Bill of Rights is to pre-
serve and continue in force the right of triat
by jury as it existed at common law, and that
the common-law right was to a trial by a jury
selected from the vicinage or county. This
calls upon us to determine: firsf, what the
common-law Tight of trial by jury was; and,
second, whether ornot the right is the same un-
der our Constitution.

We think the common-law right of trial by
jury is clearly and definitely stated by Mr,
Blackstone in his Commentaries (book 4, p. 350)
as follows: ‘“When, therefore, a prisoner on
his arraiznment has pleaded not guilty, and for
his trial bath puat himself upon the country,
which country the jury are, the sheriff of the
coanty must return a panel of jurors, lieros et
legales iomines, de ticineto; that is, freeholders,
without just exception, and of the ¢isne or
neighborhood; which isinterpreted to be of the-
county where the fact is committed.” And
Mr. Cooley, in his work on Counstitutional Lim-
itatione, 5th ed. p, 302, says: “‘Thejury must
also' be summoned from the vicinage where the
crime is supposed to have been committed.”
Agzin, in Story on the Constitution: *‘By the
common }aw, the trial of all erimes is required
to be in the county where they are committed.
Nay, it originally carried its jealousy still fur-
ther, and required that the jury itself should
come from the vicinage of the place where the
crime was alleged to have been committed.”
Story, Const. §3 1769, 1779, 1751, 1791, See
also Swart v. Aimball, 43 Mich, 448,

*'There can be no doubt that such was the
common-law right of trial by jury. We are
led to inquire, therefore, whether the same
right is given or preserved by our Constitution,
aod, if s0, whether the section of the Penal
Code under consideration is in conflict with
this coostitutional right, Our Constitution
does not define the right of trial by jury. It
was a right then existing, the extent, scope and
limitations of which were well understood, and
the Constitution simply provides that such right
shall be secured and remain inviolate, If the
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right at common law was as abovestated, there
can be 1o question but that an Act of Legisla-
ture, authorizing the trial of adefendant outof
the county where the offense ischarged to have
been committed, isan abridgement of the right,
-and for that reason void, Such statutes have
been almost uniformly condemned as unconsti-
tutional in other States. Kirk v. Stafe, 1
Coldw, 844; Wheeler v. State, 24 Wis. 52; Os-
born v. State, 24 Ark. 629; State v. Howard, 31
Vt. 414; Ex parte Rivers, 40 Ala. T12; Siate v,
‘Knapp, 40 Kan. 143,

Itis contended by the respondent that, in
the Btates in which these cases were decided,
the Copstitution provided in express terms that
one charged with erime should be ertitled to a
trial by a jury selected from the county or dis-
trict where the offense is charged to have been
committed, and therefore the Statutes referred
to were in direct conflict with the express re-
quirements of the Constitution, while jn this
State the Constitution contains no such require-
ment. As to most of the States, the fact con-
tended for is true, but not as to all of them,
But can this make any difference? Does not
our Constitution confer upon a defendant
charged with crime precisely the same right,
although not expressed in terms? We bave
seen that this was the well-understood common-
law right, This court has said that it is this
same right that is held inviolate by our Consti-
tution.

In Koppikua v. State Capitol Comrs., 16 Cal,
254, in discussing the effect of this constitu-
tioual provision, this court said: *The provis-
ion of ihe Congtitution that ‘the right of trial
by jury sball be secured to all and remain ‘in-
violate forever,” applies only to civil and erimi-

"nal cases in which an jssue of fact is jnined,
The language was used with reference to the
right as it exists at common law. It is true
that the civil law was in force in this State at
the time of the adoption of the Constitution,
but its frawers were, with few exceptions, from
States where common law prevails, and where
the language used has a well-defined meaning.
The people who, by their votes, edopted the
Constitution, at least a vast majority of them,
were also from countries where thecommon law
is in foree, and they looked upon the right se-
cured as the right 1here known and there held
inviolate, It 1is in this common-law sense that
the language has always been regarded by the
courts of this State. It is a right ‘secured to
all,’ and ‘inviolate forever,” in cases in which
it is exercised in the administration of justice
according to the course of the common law, as
that Jaw i3 understocd in the several States of
the Upnion.” See glso Cassidy v. Suliivan, 61
Cal. 266,

1t is true, the question before the court, in
the cases cited, was as to the class of cases
triable by jury; but the language used would
have been just as appropriate and applicable if
the question now before us had been under con-
sideration. .

Mr. Cooley, in his work on Constitutional
Limitations, in diseussing the effect of sucha
eoustitutional provision as ours, says: *‘Accu-
sations of criminal conduct are tried at the com-
mon law, by jury; and wherever the right to
this trial is guaranteed by the Constitution,
without qualification and restrietion, it must
11l LKA
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be understood as retained in all those cases
which were triable by jury at common law, and
with all the commonlaw incidents to a jury
trial, so far, at Jeast, asthev can De regarded as
tending 10 the protection of the accused. . . .
Many of the incidents of 2 common-law trial
by jury are essentiat elements of the right.
The jury must be indifferent between the pris-
oner and the Commonwealth; and to secure
impartiality challenges are allowed, not only
for cause, but also peremptory, without assign-
ing cause. The jury must also be summoned
from the vicinage where the crime is supposed
to have been committed; and the accused will
thus have the bepefit, on his trial, of his own
good character and standing with his neich-
bors, if these he has preserved; and also of such
knowledge as the jury may possess of the wit-
ness who may give evidence against him. He
will also be able, with more certaioty, to secure
the attendance of his own witnesses.” Cooley,
Const, Lim. 5th ed. 390-393.

This same doctrine, and the reasons for up-
holding it, are more fully stated by the same
Iearned author and judge in the case of Swart
v. Kimball, 43 Mich. 448, in which it ic said: -
“The Constitution of the State provides that
‘the right of trial by jury shall remain, but
shall be deemed to be waived in all civil cases,
tunless demanded by one of the parties in such
manner as shall- be prescribed by law.” Arti-
cle 6,8 27, The right is to remain. What
right? ~ Plainly the right as it existed before,—
the right to a trial by jury as it had become
koown to the previous jurisprudence of the
State, Underwood v. People, 32 Mich. 1. The
right is not described here; it is not said what
ghall be its incidents; it is meationed az some-
thing well known and undersiood, under a par-
ticular name; and by implication, at least, even
a waiver of itsadvantages is forbidden, If the
accused bimself cannot waive them, plainly the
Legistature cannot take themaway. Thenext
section of the Constitution repeats the guaran-
ty of this method of trial ‘in every crimal
prosecution,’ and nothing is better seltled on
the aunthorities than that the Legislature cannot
take away a single one of its substantial and
heneficial incidents (Opinions of Justices, 41 N.
H. 550; Ward v. People, 30 Mich, 116); and
even the accused cannot waive any one of the
essentials.  Werk v. State, 2 Ohio St. 288: Caa-
cemi v. People, 13 K. Y. 128; I v, People, 16
Mich. 351; Allen v. State, 54 Ind. 461, Now
that in jury trial it isimplied that the trial shall
be by & jury of the vicinage is familiar law.
Blackstone says that the jurors must be ‘of the
risne or neighborhood, which is interpreted to
be of the county where the fact is committed.”
4 Com. 350. Thisis an cold rule of the com-
mon law (2 Hawk, P, C, chap. 40; 2 Hale, P.
C. £64); and the rule was so strict and impera-
tive that if an offense was committed partly in
one county and partly in another, the offender
was not punishable at all (2 Hawk. P. C. chap.
23; 1 Chitty, Cr. L. 177).  This over-nicety was
long since dispensed with, but the old rule has
in the main been preserved in its integrity to
this day. It is true that Parliament, as the su-
preme power of the realm, made some excep-
tions, which are enumerated by Mr, Chitty in
his treatise on Criminal Law [vol. 1, p. 130],

the chief of these being cases of supposed trea-
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som or misprision of treason examined hefore
the privy council, and which under the Statute
of Hen. VIII, might be tried in any county,
and offenses of the like character committed
out of the realm, and which by a statute of the
same arbitrary reign were authorized to be tried
in any county in England. But it is well
known that the existence of such statutes with
the threat to enforce them was one of the griev-
ances which led to the separation of the Amer-
ican colonies from the British empire. If they
were forbidden by the unwritten constitution
of England, they are certainly unauthorized
by the written Constitutions of the American
States, in which the utmost pains bave been
taken to preserve all the securities of individeal
liberty. It has been doubted in some States
whetler it was competent even to permit a
change of venue on the application of the'State,
to escape local passion, prejudice and interest
(Hirk v. State, 1 Coldw. 344: Osborn v. State,
24 Ark, 629; Wheeler v_ State, 24 Wis, 52); but
this may be pressing the principle too far (State
v, Robinson, 14 Minn, 447 (Gil, 338); Gul v.
Minnessta, 76 U. 5. 9 Wall. 85, 19 L. ed. 572);
but no one doubts that the right to a trial by a
Jury of the vicinage is a3 complete and certain
as it ever was, and thatin America it is inde-
feasible(1 Bishop, Cr. L. 2d ed. § 552; ¥Wharton,
Cr. L. § 217; Paul v. Detroit, 32 Mich, 103;
Ward v. People, 30 Mich, 116).” ]

This case was decided under a constitutional
provision the same, in effect, 25 our own, and
13 directly in point. -

It may be added that the effect of holding
this Statute to be unconstitutional will be to
render it necessary, in a case where no jury can
be obtaived in foe county, that a defendant be
discharzed or held in confipement for an in-
definite time until such changes take place in
the county that a jury can be had; but we can-
Lot tuke away from the defendant a right con-
ferred upon him by the Conssitution on the
mere ground that such a result may follow in
Tare cases. The right isone which has always
been regarded as of great importafice, and bas
been preserved and continued in force by the
Constitution of the United States, and perhaps
by the Constitutions of every State in tle

nion. If it be allowed that the Legislature
fan brenk io upon this right and take it away
or abridge it op the ground and for the reason
stated in {be Statute under consideration, it
nust be admitted that it may do eo for other
Teasons, and thus the right guaranteed by the
Constitution will be subject to modification at
ihe will of the Legislature, and this cannot be
tonceded. We are convinced that the section
ol the Pcenal Code, so far as it authorizes a
Cuange of venue on'the application of the dis-
trict attorney, without the consent of the de-
fendaut, is unconstitutional and void; that the
change of venue in this case was improperly
franted, and that the court below had no ju-
Nsdiction to try the eause, But if it were con-
ceded thay the Statute is valid, the result of
this appeal must be the same, The application
for the change of venue, and the atfidavit in
Support of it, were entirely insufficient to bring
1his eazse within the Statute, or to authorize a
change of the place of trial, The application
:vaa tot made on the ground that no jury could
b¢ dbtained in the county, but because a fair
11LRA
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and impartial jury could not be obtained. As
to what will constitute a fair and impartial
jury, there may be many different opinions,
The statement that such a jury could not be
obtained was the statement of a mere conclu-
sion, and the facts did not show that no jury
could be obtained. There are two modes
provided by which a defendant, or the people,
may avoid a trial by partial or unfair jurors,
viz., challenges for cause, which exclude all
persons from the jury who are legally incom-
petent to serve as such, and peremptory chal-
lenges, by which a party may relieve bimself
of jurors whom he believes will not be fairand
impartial jurors, This last kind of challenge
is limited, and it may happen when a party’s
right of peremptory challenge is exbausted
there may remain on the jury persons who are
not, in his estimation, or in fart, fair and im-
partial, but who are competent jurors. The
applieation and the proof io support it do not
show that a jury of such persons as these
might not have been obtained. 1t is perfectly
clear that the intention of the Legislature was
to make a distinction between the grounds up-
on which the people and the defendant should
be entitled to a change of venue. The defend-
ant has ooly to show that a fair and impartial
trial cannot be had inthe county, Penal Code,
& 1033, The application before us would have
been sufficient under the clause, but it is not
sufficient under the claase relating to the right
of the district attorney to a change of venue,
which provides that the ehange may be had
where no jury can be obtained, which is quite
a different thing, as we have attempted to
show. A juror is not necessarily incompetent
because he Is not tmpartiall He may favor
one party or the other, and yet, if he has not
formed or expressed an opinion as to the merits
of the cause, he cannot be challenged for
cause. For this reason, proof tbat a fair and
impartial jury connot be obtained is not equiv- .
alent to proof that no jury ean be obtained.
A statute of this kind, if valid, should be
strictly comstrued, and, if it could be enforced .
at all, in our judgment, the change should not
be granted until all legal means to precure a
jury had been exhausted, and no jury could be
obtained. It should not be allowed to rest up-
on the mere opinion of persoss, however nu-
merous, that a jury could oot be procured. The
conclusion we have resched on this point is
decisive of this appeal, but there are other
questions presented which may arise on an-
other trial, and we feel it cur duty fo decide,
The prosecution was allowed, over the ob-
jection of the defendaut, to prove in rebuttal
that the deceased was not in the habit of carry-
ing arms; that on various occasions ke had so
atated; and, that on the morning of the shoot-
ing, he bad refused to go armed when it was
suzzested that be had better do so. We have
looked in the transcript in vain for any evi-
dence on the part of the defendant which eould
justify or call for any such evidence in rebut-
tal. ere was evidence tending to 8how that
tbe defendant believed the deceased to have
heen armed at the time he shot him, Thisren-
dered it competent for the prosecution to prove
that as a matter of fact be was not armed at
that time, but it did not justify the proof as to
hia general habit with respect to the carrying
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of weapons, or bis declarations with reference
to the matter, not made in the presence of the
defendant, and not shown to have been com-
municated to him prior to the shooting, There

* was no evidence on the part of the defendant

- going to show that the character of the de-
ceased for peace and quietness was bad; there-
fore, the evidence cannot be justified on the
ground that it tended to show his good charac-
ter in these respects. Evidence to sustain his
character could pot be beard unless it was at-
*tacked (People v. Anderson, 39 Cal, 704}, and,
if it could, it would mot have been competent
to prove it by evidence that be was not in the
habit of earrying arms or that he had refused
to do so. 1 cross-examinatioc of one or
amore of the witnesses for the prosecution, the
«defendant asked whether the deceased had not
had quarrels with several persons named; and
it was admitted that the deceased had so stated.
There was Bo objection to this evidence by the
prosecution, It was clearly incompetent, and,
if it had been objected to, would no doubt
havebeen exeluded, Itisclaimed that this evi-
dence on the part of the defense rendered the
above-mentioned proof competent. 'We do not
think so. Im the first place, the evidence on the
partofthe defense was incompetent, aswe have
said; but, if it were not, we do pot see how the
evidence offered in rebuttal that the deceased
was oot in the habitof going armed tended to re-
but the proof that he had stated to someone that
he had quarreled with ceriain persens. There
wag also evideoce admitted in behalf of the
Drosecution of conversations between the wit-
ness Mrs, Willis and third parties, oot fn the
presence of the defendant, and with which he
was in B0 way connected. This evidence
should bave been excluded. It was admitted
by the court below, upon the assurance of
counsel for the prosecution, that it would be
broughbt bome to the defendant, whick was got
done. The same may be said of the testimany
of the witness Gleonon, of a cooversation be-
tween Mrs. Willis and himself. The prosecu-
tion having failed to connect the defendant
with the subject matter of the cooversation,
the defendant moved tostrike out the evidence,
The motior was denied. This was error,
Theevidence should have been siricken out.
‘The same witness, Glennon, was glso allowed
to testify 10 a conversation withthe defendant.
The ill-feeling which resulted io the death of
Mr. Smith, at the bands of the defendant,
grew out of an article published in a news-
paper, of which the deceased was proprietor.
The conversation testified to by Glennon was
with reference to this article, and tended to
show that the defendant believed the witness
wag the author of ihe article, and abused him,
and threatened to get even with him; that in
the same connection he made abusive Temarks
about one Mrs, Willis; and that subsequently,
during the same day, he returned and stated
to Gleonon that he had learned thai he was not
the suthor of the article, and apologized for
the lanpuage he had used. This evidence wag
well calculated to prejudice the jury against
the deferdant, and was imrosterial and incom-
petent. If it had been shown to have been
communicated to the deceased, it might bave
tended in scme small degree to excuse his con-
4uct towards the defendant, at the time of the
ilLRA.
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shooting, but it was not shown that it was
communicated to him. It could hardly be
claimed that the threat of the defendant to
“pet even” with Glennon was evidence tend-
ing to prove that he killed the deceased, or the
motive of the killing. And if this was not so
that part of the conversation relating to Mrs.
Willis, and which the defendant moved spe-
cially to strike out, was clearly incompetent.

It is contended by the appellant that the
court below excluded evidence offered by him
to the effect that he was told before the shoot-
ing that the deceased was a dangerous charac-
ter, and that he bad better beware of him, and
that this was error. The defendant claimed
and introduced evidence tending to show that
in firing the shot which cavred the death of
the deceased he acted in self-defense, In con-
pection with the evidence as to what occurred
atthe time of the shooting, it would no doubt
have been cempetent for the defendant to show
that before the shooting he was informed that
the deceased was a dangerous man. Stafz v.
Lull, 48 V. 586, .

Where a defendant claims to act in self-de-
fense, any evidence tending to show that he
acted 8s a reasonably prudent man would have
acted under the circumstances is competent.
People v, Iams, 57 Cal. 119, 130; Feople v.
Westlake, 62 Cal. 307.

In this case the evidence tended to show
that the defendant was attacked by the de-
ceased, and, in the emcounter that followed,
wounded him. In judging whether the de-
fendant acted with reasonable prudence and
eaution, and in the honest belief that he was in
imminent danger of death, or great bodily in-
jury, it was proper that the jury should know,
if such were the fact, that he had been in-
formed beforehand that the man who attacked
him was a dangerous character, and so be-
lieved at the time, as such information and be-
Iief might reasonably influence the conduct of
a prudent man under such circumstances.
Such evidence doeznot rest upon the necessity
of showing that the commuunication was
brought home to the deceased, as coupsel for
respondent contend. The sole object of it is
to show the state of mind of the defendant at
the time of the shooting, snd for this purpose
it was proper and should have been admitted,

There may be some doubt whether the ques-
tions put to the wilness were such in form as
to raise the point, but the question has been
presented on its merits here.  The form of the
questions is not objected to in the court below,
ror is it here. Im the effort to prove a certain
state of facts, either the guestion put to the
witness should disclose clearly what it is sup- .
posed to prove, or a propusilion to prove cet-
taia facts should be submitted fo the court be-
low, and refused, in order to present the ques-
tion in this court. Neither wasdone here, and
we are led to believe, by certain questions put
to the defendant, on the same subject, that the
commurication made to the defendant wasmnot
of the kind claimed by the appellant. It cer-
tainly was not competent to show that the de-
fendant was warned to ** look out” for the de-
censed, or the like. This would be quite a
different thing from proving that the decessed
was a dangerous man, and one who might be
expected to go to extreme measutes if he should
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attack thedefendant, For thesereasons, if no
-other error appeared in the record, the cause
would not be reversed on this ground.

Tha rulings of the court in excluding certain
questions asked the witness Mrs. Smith, widow
of the deceased, on crossexamination, with
reference to certain articles appearing in the
paper formerly owned by her hushand, after
the first trial of this case, and excluding said
articles when offered in evidence, were not er-
Toneous, There was no error io allowing pri-
vate counsel, employed to assist the district
attorney in the prosecution of the case, to open
and close the argument in the case. Thecourt
below must be left to determine upon the pro-
priety of allowing such a course to be taken,
and, so long as private counsel conduct the
prosecution properly, we see no reason for
holding that the entite argument may not be
made by them with the consent and acquies-
cence of the district attorney and the trial
court, The court below gave the following
instruetion, which is complained of by the ap-
pellant: - * In this case the homicide, having
been established by the State, unless the testi-
mony of the Btate proves that the offense was
excusable or justifiable, the burden of "the
proof i3 upon the defendant to show by a pre-
ponderance of evidence that the crime was
ouly manstaughter, or was justifiable,” This
dnstruction was erroneous, because the hom-
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icide being established by the State, it cast up-
on the defendant the burden of proving by a
preponderance of the evidence that the killing
was justifiable, or only manslaughter. Peopls
v. Bushton, 80 Cal. 160; Prople v. Eiliott, 80
Cal. 206; People v. Lanagan, 81 (al. 142,
Judgment and order reversed, and cause re-
manded with instruction to the court below to
remand the cause to the Superior Court of the
County of San Mateo for further proceedings.

We concur: Sharpstein, J.; DMcFar-
land, J.

DeHaven, J.’ )

I concur in the judgment. T'he second sub-
division of section 1033 of the Penal Code is
clearly unconstitutional. There was also error
in the giving of the instruction referred to in
the opinion of Mr. Justice Works, Upon the
other points therein discuassed, I express no
opinion. '

Thornton, J.:

I concur in the above, except as to the {o-
struction deszcribed in it. I am of opinion that
the instruction is sound law, and that there
was no error in giving it.

Petition for rehearing denied.

ARKANSAS SUPREME COURT.

H. C. DANIELS, Appt.,
T.
_J. K. BRODIE.

1. A person’s causing belief on the part
of prospective customers of anather, that the
former i3 a partoer in the latter’sirival Arm, is a
breach of his contract not to engage in business
for g certain time as a partoer in such firm.

2. Damages for breach of a contract

binding & person not to engage in busi-
hess as a member of a rival firm, where the
breach consists only in causing the erroneous be-
lief that he was & member of that firm, can in-
clude only the loss to the other party oceasioned
by that belief, and not any loss caused by the
competing business independent of the befief.
- A person cannot ratify that part of
& countract made for him by an unauthorized
agent which makes for his interest, and renoance
thai which makes against it,

4. Heeping part of the goods left for a

Person with an unauthorized agent,

who assumed to accept them in discharge of a

cottract obligation, which the other party had

the option to discharge either in goods or in
mouey, ratifics the act of the agent in accepting
the goods; and prevents any rejection of other

Portions of the goods,

» The pleadingswill be treated on ap-

Peal as the partics etected to treat them in the

court below.

+

{February 14, 1891.)
—_—
KoTe.—A3 to ratification of ageut’s act, see note
0 Wheeler v, McGuire (Ala) 2 L. R. A. 808,
MLRA,

PPEAL by plaintif from a judgment of
the Cireait Court for Jetlerson County in
favor of defendant in an action brought to re-
cover darmaages for the alleged breach of a con-
tract not to engage in business. Reversed.

Brodie sold Daniels his stock of merchan-
dise in Redfield, Arkansas, and leased him the
gtore in which the stock was and the fixtures
thereto pertaining for the terln of two years,
and agreed that he would not in any manner
engage in the mercantile business in Jefferson
County during the term of two years orthe
cotinnation of the lease.

In consideration of the sale Daniels agrecd
to pay Brodie $4,000 two years from the date
of the contract, in goods of the same class and
quality and ot the same prices as were set out
in the inventory taken for the purposes of the
sale, or at his option $3,000 cash in full satis-
faction of the amount.

This action was brought to recover damages
for Brodie’s alleged breach of his agreement
not to engage in business by pgoing into the
mereantile business as a partner in the firm of
Sallee & Co. .

Brodie denied haviog engaged in business
and set up as a counterclaim Daniels’ failure to
return the goods at the end of two years as
agreed. S

Upon-the question of the failure to return
the goods it appeared that Brodie employed a
Mr.gbaﬁs 1o take an inventory of the goods
tendered, and that goods were delivered toand
accepted by Davis. Brodie claimed that Da~
¥is had Bo authority to accept goods.
¢
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Plaintiff asked the court to instruct the jury,
snier alia, as follows:

‘8. 'The jury are instructed, as a matter of
lavw, that if 2 person adopts a transaction done
in bis bebalf, by an agent, who had no author-
ity to do it, ke must adopt it in its entirety; he
cannot adopt it in part and repudiate it in part.
And if the jury believe, from the evidence, that
Darvis accepted for Brodie the goods offered
bhim by Daniels, in February, 1889, and that
when “Brodie returned ke accepted and re-
ceived a part of the goods so taken by Davis,
then this was & ratification of the act of Davis,
in accepting all the goods delivered to him by
Daniels, and Brodie is bound thereby.”

The court refused to give this instruction
and the jury returned a verdict in favor of de-
fendant for $782.91,

Plaiotiff moved for a new trial, which mo-
tion was overruled and be brought the case to
this court,

Furtler facts appear in the opinion.

. Megsra, N.'T., White, S. M. Taylor and
J. W, Crawford, forappellant:

The principal is nol permitted to ratify a part
of the agent’s acts and repudiate the rest.

Bishop, Cont. Enlarged ed, § 1110; -Eberts
v. Selover, 44 Mich, 519; Taskerv. Kenton Ins.
Co. 59 N. H. 438; Joslin v. Miller, 14 Neb. 91;
Crauford v. Barkley, 18 Ala, 270; Hodnett v. Ta-
tum,9 Ga. 70; Crans v. Hunter, 23 N. Y. 889.

If a person adopts a contract made on his
bekalf by an agent who had po authority to
‘make it, he must adopt it in its entirety; he
canuot adopt it in part and repudiate it in part.

Sackett, Instructions, § 10, p, 63; Soutlern
Erxp. Co, v. Palmer,43 Ga. 83; Widnerv. Lane,
14 Mich. 124; Henderson v. Cummings, 44 1L
825; Krider v. Trustee of Western College. 31
Towa, 547; Menkens v. Watson, 27 Mo. 163: Sare-
lard v, (reen, 40 Wis. 431; Tasker v, Kenton
Ins. Cp, 59 N. 1L 438; Strasscr v. Conklin, 54
Wis, 102; Gilliat v. Roberds, 19 L. J. X. 5.
Exch. 410

Megsre. M. L, Bell, 4, M. Taylor and J.
G. Taylor, for appellee:

The agent’s doing more than he i3 authorized
will not vitiate what is properly done, if the two
are separable.

Bishop, Cont. & 1005.

Such profits as were sought to be recovered
by appellant **are profits or guins derivable
from a contract which are uniformly rejected
as too contiogent and speculative in their nat-
ure, and too dependent upon the fluctuations
of markets and the chance of business to enter
into a safe or reasonable estimate of damage.
Thus, any supposed successful operstion the
party might bave made, if be Lad not been pre-
vented from realizing the proceeds of the con-
tract at the time stipulated, is a cousideration
not o be taken into the estimate. -

Masterton v. Brooklyn, T Hill, 62; Wood's
Mayne, Damages, § 58; Sedzw. Damages, p.
T2, Western Gracel Road v. Cez, 39 Ind. 260
Low v, Archer,12 N. Y. 277,

Brodie's stating that he was a partner of a
person doing busibess was no violation of a con-
fract which bound him not to engage in the
mercantile business during the perivd of the
contract, e

See Bishop, Cont’§ 520
11 L. R. A,

Anraxgas SuPREME COURT.
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Hemingway, J., delivered the opinion of
the court:

The grounds urged for a reversal arise out of
the court’s refusal to charge the jury as request-
ed by the plaiotiff,

The charge given, as well as the prayers re~
fused, relates to two different matiers,—the
claims of the plaintiff and the counterclaim of
the defendant.

Without reciting in etail the rejected pray-
ers, it is sufficient to announce our views onthe-
questions involved.

The defendant obligated himself not io any
manner to engage in mercantile business in
Jefferson County for two years. If heengaged
in such business during the term rspecified,
either as a gole trader or as a partoer in the firm
of Sallee & Co., he is lable to plaintiff in dam-
ages for the injury the latter sustained by rea-
gon of that business, If, in fact, he did not
engage in sich busizess, but did caunse it to be
betieved among the prospective customers of
plaiotiff that he was a partoer in that firm,
this would be a breach of the comtract, fairly
and properly interpreted. The breach in either
case would be the same, but the extent of the
injury would be different. If the defendant
was the sole or a joigt proprietor in such busi-
ness, he would be hable to the extent of the
joss occasioned to the plaintiff by that business:.
but if he was not such proprietor, and only
caused it to be believed that he was, the plaio-
tifi’s damage would cover only the loss to him
occasioned by that belief,and would not inciude -
any loss cansed by the competing business, in-
dependent of that belief.

But in our opinion there was no evidence to
sustain a verdict for plaintiff in the latter stafe
of case. The plaintiil testified that he had been
damaged by tbe competing business of Sailee
& Co., but that he knew of no loss he had sus-
tained by reason of the fact that the defend-
%nt was understood to be a partner in that.

rm. =

The jary found, upon proper instructions in
that regard, that the defendant had not really
engaged in business, and, as the evidence dis-
closes no damage to plaintiff growing out of
the understanding that he was a partner in the-
firm of Sallee & Co., there can be Do reversal
on account of the rejected prayers relating to
the plaintiff’s claim.

Trpor the issne raised by the eounterclaim,
the court should have given the third jostrue-
tion asked by the plaintiff. Ouoein whose name
an act s done by an unauthborized agent may
renounce itif hesoelect. But he cannot ratify
that part which makes for his interest and te-
noance that which makes agnainst it.  If the
defendaot authorized Davis only to take an in-
voice of gonds, he was not bound by Darvis’ re-
eeipt of goods in satisfaction of the plaintifi’s
contract; but if Davis received them for kim
without authority, the defendart was bound to
ratify or remounce the entire sct, He could+
not take that part of the goods that he wanted,
and decline that part that be did not want.
The appellee concedes that such is the general
rule, but contends that it does not apply inthis
case for the reason, as he assigng, that the de-
fendant was bound by Lis contract to accept
the goods which he took from Davis, and that
his acceptance of them should be referred to.
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this obligation. This reasoring proceeds upon
afalse premise, The defendant was not bound
to accept goods unless g stock of the value of
$4,000 and of a particular kind was offered to
him. He had no right under the contract to
demand merchandise, The plaintiff had the
option to discharge his gblization either by de-
livering a stock of goodsof the stated kind and
value, or by paying the stated sum of money.
When he offered the stock, he was entitled to
demand that it be received if it met the require-
ment as to kind and valne; if it did net meet
thal requirement, he had a right to keep all the
goods'and pay the sum stipulated in lieu there-
of. It might be highly prejudicial to him to
permit the defendant to call the stock offered
and retain such of it as he desired and return
such as was undesirable. When hekept a part
of the goods left for him with Davig, he de-
prived the plaintiff of the option to discharge
his obligation either in mouey or in goods, and
did what he was neither obliged nor authorized
by bhis contract to do. Such retention can be
referred to no right except that to ratify the act
of Davis,

As 10 the ‘matters involved in the counter-

Mateers v, UstoN MuTraL ACCIDEST ASSOCIATION.
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claim the plaintiff was prejudiced by the court’s
refusal to give the third of his prayers; but he
admits and testified that ke owed the defendans
on the settlement, February 19, 1889, a bal-
ance of 177, and if the rejected prayer had
heen given the defendant would have recov-
ered that with ipterest. If he will remit the
amount of his recovery in excess of that, the
court’s error will be cured. ‘

" We havetreated the reply to the counterclaim
as filed, for two adequate reasons: in the first
place it is certified to us as a part of the record
andits unchallenged presence amobng the papers
in the canse is evidence of its filiez although it
lacks theusual indorsement by the clerk; in the
next place the parties treated the ailegations of
the counterclaim as at issue in the trial below,
and we will treat the pleadings here as they
elceted to treat them there, -

For the error tndicated, the judgment will be
reversed.  If the defendant shall, within fifteen
days, remitall of his judgment in excess of 3177
and interest thereon from February 19, 1339,
atthe rate of 6 per cent, & judgment for that
amount will be affirmed, otherwise the cause
will be remanded for a new trial, : :

WISCONSIN SUPREME COURT.

Jobn MATHERS, Apgpt.,
)

UNION MUTUAL ACCIDENT ASSOCTIA-
TION, Rept,

(. Wis._._)

Ar oral contract for immediate insur-
ance is within the powers of an insur-
ance agent under Rev. Stat., & 1907, which
gives all insurance agents general powers, not.
withstanding a stipulation in the applieation,
which the insured signed without Enowing iiscon-
tenty, that the insurer should fiot be lable until
the application and premium were received by
itz secretary.

{February 3, 189L)

APPEAL by plaintiff from a judzment of
41 the County Courtfor Fond du Lac County
In favor of defendant in an action brought to
recover the amount slleged to be due under a
policy of accident insurance. Rerersed.

The facts are stated in the opinion.

Messrs. Duffy & MceCrary for appellant.

Messrs. Winkler, Flanders, Smith,
Botium & Vilas, with Jessrs. Knowles
& Phelps, for respondent:

The teceipt of the membership fee by the
agent was not a receipt ‘*by the secretary and
£eneral manager in Chicago;” neithercould the
agent approve the application; such assumption
13 expressly negatived by the provision that
the fee and appﬁcation must be received in Chi-
cago. Full effect has always been given to
these stipulations in the application.

Kolen v. Mutual Reserre Fund L. Asso. 28
Fed. Rep. 705; Miselhorn v. Mutual Reserce
Fund L. Asso. 30 Fed. Rep. 545; Ormond v.
Fidelity L. Asso. 96 X. C. 158,

It would be an extreme case which wounld!

1N L.R A .
See also 1T L. R. A. 586.

justify the court in reforming or def=ating a
written instrument for a mistake thereilt, upon
the uncorroborated testimony of a party to it,
although such testimony were uncontradicted,
Harter v. Chiristoph, 32 Wis, 245 Meisietnkel
v. 8. Paul F. & A Ins. Co. 6 L. R. A, 200,
W5 Wis. 147; Me(lellan v. Sanford, 26 Wis.
595, 607, 608; Hent v. Lastey, 24 Wiz 654
See Howland v, Blake, 9T U, §. 624, 24 L. ed
1027, :

Orton, J., delivered the opinion of the
court: : :

This action was tried by the court without a
jury, and the flndings and judgment are against
the plaintiff. The facts are briefly and sub-
stantially as follows: One. E. L. Maloney,
Ezq., had been in the insurance 1:sfness 2bout
pineteen vears, and had been th:- agent of the
defendant Association at the Cuy of Fond du
Lae, in this State, about three years. The plain-
tiff called upon him at his office &t about 1
o’clock P. M., en the 1°th day of January,
1859, and stated to him that he had bought
certain sheds which be wished to take down,
and there was consideralle enow aud ice on
them, and hehad to take them down right away,
and so he thought he would take a Hitle insur-
ance, The agent said he would insure him
at any time. The plaintiff asked him: *Can
you insure me now? When does theinsurance
begin? From whattime?’ Theagentrteplied:
“Right now. From thishour. From the time
you pay your money in. You Zet a receipt
from me, and this receipt will eall fora policy,”
The usual preminm was €3, but the agent tcld
the plaintiff that he would let him become a
member for $2, and the plaintiff then paid the
agent the €2, and took 3 receipt forit. That
was 8 compromise figure,—an understanding
between the agent and the plaintiff. The mon-
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ey wag sent to the Association at Chicago. The
agent held in his hand a printed blank applica-
tion, and he read to the plaintiff all the gues-
tiops, and he answeted them, and the agent
wrote in the answers, and then had the plain-
1iff sign the paper without further reading, and
without the plaintiff reading it. The plaintiff
thougbt the paper contained a receipt for the
mocey, ahd he signed it. At tbebottom of the
paper there was a printed stipulation in which
there was the following agreement: ““And I
agree that the Association shall not be liable
for any bodily injury or death happening prior
to the receipt and acceptance of this applica-
tion and the member’s fee by the secretary and

eneral mapager in Chicago.” The piaintiff

id pot know that there was any such agree-
ment in the paper. This application bore date
the 12th day of January, 1889, The plaintiff
then went to work upon sheds twelve feet high,
and fell therefrom and was injured, about &
o’clock in the afternoon on the same day. The
next day be notified the agent of his accident,
and the agent notified the company, and fur-
nished the plaintiff with a blaok c¢laim for dam-
ages, which the plaintiff spoiled, and the agent
furnisbed him with another, and filled it out for
him as itshould be, on his answering the proper
questions, and forwarded it to the company,
and the plaintiff paid him for his work in doing
so., The above facts are established by the un-
~orntradicted testimony. The application and
fee of $2 were received by the company at Chi-
cago on the 14th day of January next ensuing,
and in about two weeks thereafrer the plaintiff
Teceived a rerular-policy of the Com pang'. bear-
ing the Jast-mentioned date, and on the 22d day
of March thereafter he received g written notice
from the secretary of the company that his
claim had been rejected because his application
wasnot received and the policy issed until Janu-
ary 14, The proofs of the injury or the pre.
mium have never been returned to the plaintiff,
The prayer of the complaint was amended by
asking that the date of the policy be reformed
to correspond with that of the verbal contract
for insurance.

Thbe mingled findings of fact and conclusions
of law are, csubstantially, that the plaintiff made
an application on tbe 12th day of Jabuary,
which showed that he would not hecome a
member until his application &nd fee were re-
ceived by the secretary and general manager in
Chicago, and tbat they were not so received
until the 14th day of January, 1589, snd that
the plaintiff was injured on the 12th day of
January, 1828, and that his membership in the
company did not commence until the 14th day

. of January, and that when be was injured he
was nota member of the company. The above
uepcontradicted testimony and the facts estab-
lished thereby, inthelight of a great many de-
cisions of this court, would seem to censtitute
& bindicg contract of the Association for a
present insurance. i

The general and almost unliteited powers of
a1} insurance agents doing businessin this State
are sufficiently expressed in the Statute. Rev.
Stat. § 1977, * ** Whoever solicits insurance ou
behalf of any insurance corporation; or trans-
mits an application for insurance ora policy of
insurance to or from any such corporation, or
who makes any contract of imsurance, or col-
11 L R A.
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lects or receives any premimm for ingurance, or
in apy maneer aids or aseists in doing either,
or in rransacting any business for any insurance
corporation, or sdvertises to do eny such thing,
shall be held an ageunt of such corporation to
all intents and purposes, and the word “agent,*
whenever used in this chapter, shall be con-
strued to include all such persons.” The
meaning of this language could wot be made
clearer by construction or comment. Allin-
surance companies noderstand that all of their
agents doing business in this State are general
agents, however restricted their powers may be
by the rules of the compaunies or by the stip-
uiations or conditions of their policies, or of the
applications for insurance. The onlyact of the
agent here, that the company disclaimsand re-
pudiates, is contracting for a present insurance.
This Joes not involve so extensive a power as
has been often decided by this court to be pos-
sessed by all insurance agentsinthis State. In
the Iast case decided by this eourt, of Zell v,
Herman Farmers Mut, Ins, Oo.,73 Wis. 521, it
is held that where such an agent received the
premivm for a new policy, and told the appli-
cant that he was insured for another year from
the termination of his first policy, and the
company or the agent retained the premium
unﬁf after a loss had occurred, the company
was bound by the contract, There was a stip-
ulation in the former policy that the company
should not be liable for contracts made by
agents before they have been approved and
certified to in writing by the secretary, but this
did pot prevent the agent making the contract
and binding the company. This case is closely
in point a3 to the time fixed by theagent when
the ipsurance should commence. In the
present case the plaintiff did not know of the
stipulation,in the application, that the company
should not be liable until the receipt of the ap-
plication and fee by the secretary or general
manager. In the following cases the geperal
powers of insurance agents to do almost any-
thing that the company could do by virtue of
the above Statute are defined in application to
various acts, contracts and waivers of condi-
tions made by them. Schomerv. Hekla F. Ins,
Co. 50 Wis, 575, 582, 583; Knozx v. Lycoming
F. Ing. Co. 50 Wis. 671; Alkan v. New Ham
8hiire Ina. Co. 53 Yis. 186; Bodyv. Hartford F.
Ins. Co, 63 Wis.157; Hankens v. Bockford Ins.
Co. 70 Wis, 1; Renier v, Duelling-House Ins.
Co. 74 \Wis, 89,

The company was inforaied of the injury of -
the plaintiff before issuing the formal polic
dated the 14th instead of the 12th day of Jan-
vary, and knew that the application was made
and the premium paid on the 12th, and it was
at least thoughtful and prudent to fix the date
of the policy after that of theinjury. It seems
to be the general custom or usage of insurance
companies to date the policy the day the appli-
cation is made and the premium paid, and it is
certainly a very proper ane, If the company
may fix the date of the policy two days after
the application is made, so as to aveid an inter-
vening accidént, it can do so ten days after, if
the agent delays sending in the applicstion,
The applicant bas paid his money, and sup-
potes, and has the right to sunpose, that beia
insured,

The case of Etlisv, Albany City F. Ins. Co.,
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50 N. Y. 402, is very much in point. o the
opinion of Judge Grover itissaid: “*Theu:qge

of making agreements for insurance and paying
the premiums providiog for the issuing of pol-
icies thereafter, to be dated at and in force from
the time of making the agreement, is so general
that judicial notice must be taken of it.” Pos?
v. Aitna F. Ins. Co. 43 Barb. 361; Sanbora v.
Fireman's Ins, Co. 16 Gray, 448; Jones v. Pro-
tinetal Ins. Co. 16 U. C. ). B, 477, Bliss, Life
Ins. § 130,—are to the same effect,

In Jones v. Provineial Ins. Co., supra, it is
held that the Statute of Limitations begins to
run from the date of the oral agreement to in-
sure. These authorilies are based upon the fact
that the agent has all the powers of a general
agent to bind the company. Theabove Statute
makes all agents soliciting insurance, receivisg
premiums or transmitting applications, general
agents to the fullest extent, so that the above
authoritiesareio point. PBulthis very question
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was decided by thiz court in the lale case of
Campbell v. Philadelphia Am. F, Ins, Co,, 73
Wis 100, The oral agreement of the agent was
for six monthy’ insuraoce, and no premium was
paid. It was held to cover any loss occurring
within the six months, The gquestions here
have been so often decided by the court that it
is not worth while to cite authorities elsewhere.
Many of them are cited in appcliant’s brief.
The court omits to find the most important fact
in the case, and that is the agreement fiself,
That the oral agreecment was made ss sbove
stated is undisputed. The testimony of the
plaintiff was corroborated by the ecircum-
stances, and the agent himself does not dispute
it in any material point. 'Fhe court erred in all
of its conclusions of law.

Tne judyment of the County Court isreversed,
and the cause remanded, with direction to ren-
der judgment in favor of the plainiff for the
loss proved.

. PENNSYLVANIA SUPREME COURT.

Rz John LAWRENCE'S ESTATE.
APPEAT, OF Samuel APPLETON et al.
(. Pa_...

1. The rule of law in regard to perpe-
tuities, that a condition precedent to which an
interest is subject must be one to be fulfilled with-

Jn twenty-one years after some life in being at
the creation of the interest, applies to interests
in realty or personalty, whether legal or equi-
table, but ot to an intereést which is vested.

2. The ritle thatno interest subject toa
coandition precedent is good unless the
condition must be fulfilled within twenty-one
years aftersome life in being at the creation of
the interest, applies as well to a power to appoint

NOTE.—Will; rule against perpetuitica.

Fuatere estates limited upon the life estate, which
are not sure to take effect within twenty-one years
and the usual fraction after the termination of the
life estate, are void in their creation. Coggins'
App. 124 Pa, 10,

So where, after termination of the life estate to
testator's children, a bequest to the grandchildren
Wwho arrive at the age of twenly-five yeard i3 con-
tingent as to any grandchild drriving at that age;
and & grandchild born after testator's death, even
if just prior to the death of the parent, being in-
cluded in it$ terms,—itis in violation of the rule
against perpetuities, aa the estate might not vest
within twenty-one years and a fraction after the
death of the life tenant. Ibid.

In Tennessee a devise by which property is tied
up and made inalienable beyond the period within
& life or lives m being and twenty.one years, with
afraction of a year added for the term of gestation
in cases of posthumouns birtk, is void as creating a
perpetnifty. Davis v. Williams, 85 Tenn. 6, citing
Booker v. Booker, 5 Hampb. 508; Franklin v.

- Armsfield, 2 Snpeed, 205; White v. Hale, 2 Coldw. 7.

A devise to trustees to pay income to testator’s
daughters, and, on tbe death of the survivor, the
prineipal to grandcbildren, or the issue of grand-
children, in fee, 1s void as & perpetuity. Andrews
v. Rice, 2 New Eng. Rep. 12}, 533 Conn, 565

‘Where the language of a will is plain and unam-
biguous, it cannot be wrested from its natural im-
port in order to avoid the effect of the rule agaiost
perpetuities. Cottman v, Grace, 3 L. R. A, 145, 112
ga-%ﬁﬂ?@; Miftin's App. 1 L. B. A. 453, and note, 121

Where the vesting of the estate depends on a contin-
gen

To come within the rule of the common law
Rguinst perpetuities, the estate, legal or equitable,
IIL.R A,

See also 24 L. K. A 123.

granted or devized, must be one which, according
to the terms of the grant or devise, is to vest npon
the bappening of  ¢contingency which may by pos-
gibility not take place within a iife orlives in being
(treating a child in its mother's womb as in being)
and twenty-one years afterwards. MeArthur v,
Scott, 113 T. 8.-340, 28 L. ed. 1015; Barpitz v, Casey, 1L
T. 8. 7 Cranch, 436, 3 L, ed. 403,

Limitations which would bave been void under
the old law because they would have been treated
as posgibilities upon possibilities are void under the
rule against perpetuities. Re Frost, 1. R. 43 Ch,
Div, 246. :

The old rule still exists; it hasnotbeen nbrogated
by the more modern rale against all perpeiuities,
‘which prohibits property being tied up for a long-
er period than a life or lives in being and twenty-
one years afterwards, with the addition of the pe-
riod of an actually existing gpestation, the two rules
being in fact independent and co-existing., Whit-
by v. Mitchell, L. B. 44 Ch, Div. 83, Se¢ Hiils v,
Barnard (Mase.) 9 L. B. A. 211, and nole,

What not within the rule against perpetuities.

A limitation for the life of an unborn person,
with a limitation atter biz death to his unborn
children to take as puarchasers, is void as *'a possi-
Lility apon a possibility,” ‘Whithy v. Mitchell, L,
It 44 Ch, Dhv. 85

Exeecutory devises limited upon a definite failure
of heirs, 4. ¢., within the term of alife orlivesin be-
ing and twenty-one years and 2 fraction afterwards,
are valid, Gambrill v. Forest Grove Lodge, 3 Cent,
Rep. 888, 668 Md. 17, citing Dallam v, Dallam, 7
Harr. & J. 220: Newton v. Griffith, I Harr. & G, 127,

Devise to testator’s grandchildren, on condition
of their reaching the age of majority, but in default
thereof, the property to pass to others, is valid.
Succession of Strauss, 38 Le. Ann. 55,

A restrictive covenant or cootract, not heinza
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by will a8 to the appointment; and a power which
can be exercized at a time beyond the limits of
the rule is invalid. .

3. Apower givento a living person to
appoint by will the persons who shall take
the Fee of certain property cannot be impeached
as violating the rule against perpetuities even
thiough within its terma an appointment may be
made which will violate such rule.

4. Apower of appointment to be exer-
cised by will only is a special power,
and the question whether or not the estate cre.
ated by the appointment is too remote, under the
rule azainst perpetuities, must be determined
with reference to tbhe time of the creation of the

. power, and not to that of jts execution.

B. Where a power of appeintment is
exercised by creating a valid, particu-
Iar estate, and limiting a vemainder thereon

- which is void for remoteness, the invalidity of
the remainder will not invalidate the whole ap-
pointment, but it will be upheld as to the partic-
ular estate.

8. If the donee of a special power of
appointment by will, in the exercise
thereof, ereates a remainder which is to
tuke effect at the death of certain persons living
at the donee’s death, to whom is given the par-
ticular estale, the remainder will become vested
at the death of the donee, 1. e., ready to take ef-
fect whenever and however the particular estate
determines; and it will be valid notwithstanding
the fact that the termination of the particular
estate may fallberond a life or lives in being at
the death of the donor of the power.

7. Where awill gives a woman a power
to appoint by her will the persons who

PENNSYLVANTA SCPREME COURT.
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shall take tha fee to certain property
the power may lawiully be exercised by devising
the property in trust to coliect the income and
pay certain annuities during the lives of the do-
nee's children and the survivor of them, and then
to transfer the property to a certain religious
association, singe all the interests will vest at the
death of the donee, and it is immaterial that
the association may not receive possession of the
property during a life in being at the death of the
creator of the power.

8. Apowerpermitting oneto grant and
convey real estate in fee, in such parts or
shares as the appointee sball by her will direct,
will authorize her to create trost estates for life
wWith remainder ¢yer.

(October B, 1890.)

APPEAL of Samuel Appleton, Mary E.

Pomereve, John L. Kite, S8arah R. Light-
foot and Henry Pomerene, surviving trustee
under . the will of John Lawrence, deceased,
from a decree of the Orphans’ Court of Phila-
delphia County, appointing a trustee under the
will of John Lawrence, deceased, and under
the will of Ann Appleton, deceased, and direct-.
ing the acting trustee to assign and tronsfer all
property in his hands as trustee, Affirmed,

The facts are stated in the opinion.

Jfr. John G, Johnson, with iy, William
A, Manderson, for appellants:

This case is ruled by— .

Smith's App, 88 Pa, 494,

Mr. E. Spencer Miller, for Amn E. A,
Griffin, petitioner, and the Union Trust Com-
pany, appellees;

Limitafion of property, is not obnoxious to therule
agaiost perpetuities. Mackenzie v, Childers, L. R,
43 Ch. Div. 263,

A clause in & will directing that none of the lega-
cies, bequests, devises, ete., shall be executed or

 take effect until & building then in course of
construaction ghould be eompleted and paid for out
of the estate, does not violate the rule asto perpe-
tuities. It only declares—what the law requires—
that the teatator's debts should be first paid. Jormes
v. Habersham, 107 U. 8. 174, 27 L. ed. 40L.

A direction by will to convert testator’s real and
personal estate, except his library, into money, for
the purposes of the will—namely, the payment of
debts, the investment of a fund for the payment of
anpuities and a residuary gift,—operaies as an
equitable conversion of the real estate into per-
gonalty &t the time of testator's death. Cottman v.
Grace, 3 L, B. AL 145, 2 N. X, 200,

Rule does not apply to charities,

The rule agaicst perpetuities does not apply to
charities. Inglis v. Sailors Spug Harbor, 28 T. 8,
3 Pet. 19, T L. ed. 617; Mc¢Donoagh v. Murdock, 58 UL
8. 15 Oow, 867,14 L.ed. 732 Ould v, Washington
Hospital, 95 T. 8. 303, 24 L, ed. 450. .

The gift of a fund to be kept in permanence, and
the income thereof tobe received and expended by
a public corporation, representing public interests,
does not violate the rufe against perpetuities,
Peany v.Croul, 5 L. R. A, 88, and nofe, 76 Mich,
471

In a will devising funds for establishing colleges,
a direction that the real estate should not be alien-
sted does not make a perpetuity forbidden by law,
but one altowed in the ease of charitable trusts.
Perip v. Carey, 63 U. 5. 24 How. 45, 16 L. ed. 704
Jones v. Habersham, 107 U+ 8. 174 27 L. ed. 401

1t L. R. A,

Unlawful suspension of power of alienation.

A trust estate limited to a term unauthorized
c&annot be sustained. Bean v. Bowen, 47 How. Pr.

. i

If the provizions of the trust undaly suspend the
power of alienation, it i3 void, but attempted trusts
in testamentary provisions for widows and children
may be effectual a3 powers in trust. Kane v.Gott, 24
Wend. §41; Hone v.Van Schaick, 20 Wend.564; Moore
¥. Moore, 47 Barb. 257; Burke v. Valentine, 52 Barb,
412: Killam v. Allen, 52 Barb., 805; Leggett v. Perkins,
2 N.Y. 200 Amory v, Lord, 9 N. Y. 403; Savage v,
Burnbam, 17 N. Y. 561; Beckman v. Bousor, 22 N. Y.
298: Downing v. Marshall, 23 N. Y. 2566; Gilman v.
Reddington, 24 K. Y. % Cutter v. Hardy, 45 Cal. 568;
Re Ectate of Delaney, 49 Cal. t6; Toma v. Williams,
41 Mich. 552; Newark M. E. Church v. Clark, £1 Mick,
T30; Bmith v. Ford, 43 Wis. 113 White v. Fitzgerald,

|19 Wis, 480; Goodrich v. Milwaukee, 24 Wis' 422; 2

Pom. Egq. Jur. 566,

A bequest in trust to the mayor of & city and the
presidents of two incorporated societies and their
successors, to hold in trust forever, constitutes an-

unlawful suspension of alienation of the estate, and ~

i8 void. Cottman v. Grace, 3 L. B. A, 145, and note,

IR, Y. 209,

. A period measured by years, and not by lives in
being, during which there will be no persons in
exisience by whom an absolute estate in possession
can be conveyed, brings an estate within the rule
against the unlawful suspension of alienation.
Cruikshank v. Home for the Friendless, 4 L. R. A.
140, and note, 113 N. Y. 337; Bascom v. Alberison, 34
XN, Y. 834 Leopard v. Burr, 15 ¥, Y. 107; Dodge v.
Pond, 23 N, Y. 6%; Beckman v, Bensor, 23 N. Y. 306;
Roze v. Rose, 4 Abb. Aup. Dec, 108,

S0 where the delay was confingent upon the un-

certain action of the State, in granting a specia) '
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The mere absence of an express permission
to declare trusts does not exclude that authority.

Farwell, Powers, 255; SBugden, Powers, 411;
Boyle's Estate, 5W. N. C. 863; Willis v. Kymer,
L. R. 7 Ch. Div. 181; Alexander v, Alexander,
2 Ves, Sr. 642, .

The appointment by BMrs. Appleton does
not break the rule against perpetuities, whether
the decision in Swmith's Appeal be right or
wrong,

Gray, Perpetuities, 8§ 230, 330, 523, et seq.;
Iiltyard v, Miller, 10 Pa. 834; 3fflin’s App.
1L. R, A 453,121 Pa. 205.

Ar, J. Howard Gendell, for the New
Tork Baptist Union, appellee: :

A power to appoint in fee, but with.no pro-
hibition against giving a less estate, anthorizes
any legal limitaticns within the scope of the
power which may be carved out of the Tee.

1 Bugden, Powers, *496; Farwell, Powers,
255: Chance, Powers, 1217; Lanecaster v. Do-
tan, 1 Rawle, 231; Kecfer v. Schwartz, 47 Pa.
803; Wiclersham v. Sarage, 58 Pa. 265; Hor-
wilz v, Norris, 49 Pa. 213; Fidelity Co's App.
4W. N, C. 265,

Appointments in trust have been sustained,
even under a restricted power, in— B

Boyles Estate, 5 W. N. O, 368; Pepper's
App. 12 Cent. Rep. 4063, 120 Pa, 239; Crompe
v. Barrow, 4 Ves, Jr, 681; Alerander v, Aler-
ander, 2 Ves, Sr. 642; Trollope v. Linton, 1
Bim. & Stu, 47%; Willis v. Eymer, L. R.7Ch.
Div. 181; Friead v. Oliver, 27 Ala. 532.

Clark,J., delivered the opinion of the coutt:
John Lawrence died domiciled in the City
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of Philadelphia, in the month of March, 1847,
By his lJast will and testaraent he devised all
his real and personal estate to certain persons
therein named, in trust, to pay over the pet in-
come, during her lifetime, to bis daunghter,
Ann Appleton; to assizn the real estate, upon
her decease, in fee to the appointees of her
last will; or, failing such appointment. to pay
over the same to and amongst her then living
children, and the issue of children then de-
ceased.

The trastees named in the will were removed
by the Orphang’ Court of Philadelphis Coun-
tGycduring the lifetime of Ann Appleton, and

orge Y. Appleton and Henry Pomerene
were duly appointed trusteestin their place.
All the property, except certain real estafe in
Philadelphia, was logt by the derasiamt of the
original trustees, the remainiag property being
known as No, 43 South Second Street, No. 221
Arch . Street, and Nos. 1127 and 1129 Pine
Bireet. .

Apn Appleton, the donee of the power,
died in March, 1883, domiciled in the State of
New Jersey, leaving to survive her certain
children, all of whom, it i3 conceded, were
born during the lifetime of Jokn Lawrence,
By her last will and testament in writing,
which was afterwards duly probated, she de-
vised to GGeorge W, Appleion, and in event of
his renunciation or decease, to the Philadelphia
Trust, etc., Company, certain property of her
own in Haddonfield, New Jersey, and also all -
that remained of the property over which she
held the power of appointment, under the will
of John Lawrence, specifically referring there-

charter, which might not take place at nll, or might
leave a period of ten years during which the power
of alienation wonld be suspended. Cruikshank v.
Home for the Friendless, supra., See People v.
8imonson, 55 Hun, 605,

To be valid, the suspension of the power of aliena-
tion must necesarily terminate, under any and alt
circumstapees, within the period prescribed by the
Statute, Ford v. Ford, T0 Wis. 19, £iting Schettler
¥. Smith, 41 N. ¥, 828; Knox v. Jones, 47 §. Y. 807,

Where, under a will, a widow took a present life
€atate in homestead land; the executors as trustees
t00k a future estate in thesame land for the benefit
of & son: of testator, upon certain contingencies, all
-of which failing, Hamiltor College should take, the
son dying before coming into possession of the
whole estate—it was such a suspension of the power
of alienation as 15 contrary to the Statute and is ab-
eolutely void; and the homestead was held to have

.-descended to the son. Ford v, Ford, 70 Wis. 19,

Poiers of alienation an incident of life estafe.

A donor creating a life estate cannot take away
1ts incidents, among which are the powers of aliena-
tion. Pickens v, Dorris, 2 West. Hep, 420,20 Mo,
App. L :

A provision of & will that the trustees sball hold
“One alf of the share of each son in trust during

Life without power on the part of the cestui que
trust to alienate it or charge it with his debts, s
contrary to the statutes and void. Woolley v.

ston, 82 Ky, 415. Consult also Lampert v. Hay-
del, 8 West. Rep. 172, 20 Mo. App. 616,

Where an estate in fee is created in clear and
decisive terms, a restriction upon the right of
flienation i3 of no effect. Allen v. Craft,7 West,
Rep. 512, 109 Ind. 476, citing M"Williams v. Nishy, 2
Serg, &R. 513; Moore v, Shuliz, 13 Pa. 101; De Peyster

1L R A.

v. Michael, 6 N. Y. 467; Mandlebaum v. Mc¢Donell, 28
Mich, 78; ¢+ Kent, Com., 5.

Suspension of absolute omwenership, when too remote.

Where the suspension of absolute ownership will
or may exceed 8 longer period than twolives in be-
ing at the death of the testator, such limitation ia
too remote and renders the disposition void, Ward
v. Ward, 7 Cent. Rep. 67, 105 N. ¥. 68, citing Kpox
v. Jones, 47 N. Y. 88%: Colton v.Fox, 67 N. Y. 348;
Smith v. Edwards, 88 X, Y. 92; Bailey v. Bailey, 97
N. Y. 460.

The fact that a limitation overupon death of the
first taker without issue was to a living person by
name does not itself indicate that a definite failure
of issue must have been intended, instead of an in-
detinite failure of issue, which would be too remote
to sustain ap executory devise. Hackney v. Tracy
(Pa.) 26 W, N, C. 464 Taylor v. Taylor, 63 Pa. 4813
Middleswarth v, Blackmore, T4 Pa. 414; Comezys v.
Jones, 3 Cent, Rep. 736, 65 Md. 317.

A gift of the interest of one third of testator’s es-
tate to bis daughter for life, and after her death to
her chil@ or children, so long asthey severally live,
and at their death the principal t¢ go to the nextof
kin of & deceased child in such share and manner
as if such child was the absolute owner and ehould
die intestate,—is valid as to the daughter's interest,
and as to that of her children afterwards born, if
any: butthe gift to ber grandchildren was void as be-
ing too remote, as the vesting might nottake place
within the life of any person or persons in being
and twenty.one years after. Stout v. Stout, 44 N,
J.Eq. 479,

A devise in trust for a daughter duxring her life,
and afier ber death to the use of any husband she
may marry, during his life, and after the death of
beth to the children of the daughter, with gift
over, in default of sach children, to other persons,
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to, in trust, to care for the same and collect
the income thereof during the joint lives of
ber children, all of whom, as we have said,
were living at the death of John Lawrence; to
pay out of such income and the proceeds of
sale of the Haddonfleld property, if sold under
the authority given, certain annuities men-
tioned, duringthat period, and, after the expira-

tion of said joint lives to transfer the eorpus of”

the property to the New York Baptist Union
for Ministerial Education, which isthe corpo-
‘rate name of what is known as the Rochester
Theological Semioary.

George W, Appleton died December 1, 1836,
and the Philadelphia Trust, ete.,, Company
having renounced the trust, the office of
trustee under the appointment in the will of
Ann Appleton became vacant; whereupon Ann
Eliza A. Grifin, one of the annuitants for life,
presented ber petition for the appointment of a

- successor to the trust created by the donee of
the power. The appellants resisted this appli-
cation, alleging that the execution of the power
by Ann Appleton was invalid, and that Mrs,
Griffin had, therefore, no standing in court to
ask for the appointment of & trustee, the es-
tate havlng passed to those entitled in remain-
der, under tbe will of Johao Lawrence, de-
ceased, a3 if Ana Appleton had died intestate,

Their vontention is, first, thal the appointment

violates the rule against perpetuities, and is
therefore wholly void; and second, that whilst
the douee of the power, by ils terms, could
msake a direct, immediate and absolute ap-
poictment of the fee, she was ot authorized
to declare uses and trusts as contained in her
will. "

The rule, as stated in Gray on Perpetuities,
is as follows: ““No interest, subject to a con-
dition precedent, is good, unless the condi-
tion must be fulfilled, if at all, within twenty-
one years after some life in being at the crea-
tion of the interest,” 7This rule is in force in
all of the States where the principles of the
common Inw prevail, excepting as it may bave
been modified by statute. In Pennsylva-

Pennsyrvarid SurREME CoTRT

Ocr.,:
pia it is unaffected by fstatute, only as it is
modified by the Acts of April 18, 1833, section
9, and April 26, 1835, section 12, which were
suggested by the Thelussen Act, and operate
only in restraint of accumulations, It seems
to be conceded, and rightly too, we think,
that although Ann Appleton was domiciled
at her death in New Jersey, the validity of the
appointment, if there should be any con-
flict, is to be determined by the laws of Peno-
sylvania, which is thelez rei site; any inquiry
astothelaw of New Jersey is therefore rendered
unnecessary. The rule, asstated, appliestoin-
terests in realty or personalty, whether lezal or
equitable, but has no application to an interest
which is vested, for a vested interest by its
very nature cannot be subject to a condition
precedent.

So, also, where a8 power of appointment is
given, either by deed or will, the rule applies as
well to the power as to the appointment. If
a power can be exercised at a time beyond the
limits of therule it is bad. As in the case at
bar, however, the power must be exercised, if’
at all, in the Jifetime of Ann Appleton, a life
in being at the time of its ereation, it cannot be
impeacked upon that ground; and although the
power, to be exercised by will only, isin the
most general terms, it is not rendered bad by
the fact that within its terms an appointment
might possibly have been made which would
be too remote.  Gray, Perpetuities, 510.

Tkre direct and specitic object of the power,
according fo its terms is not to create a perpe-
tuity; and a3 the exercise of it is necessarily
aceording to a certain discretion or latitude of
choice in the donee, the security which the law
provides against the violation of the law of re-
motevess 18 in the faflure of any disposition
which results from the ahuse of that discretion.
Lewis, Perpetuities, 437,

The question, therefore, is upon the validity
of the appoiatment which was in fact made.

As 2 general rule, whether an appointment
made in execution of & power is too remote
depends upon its distance from the creation of

is void for remoteness gs to the limitations subse-
quent to the life estate of the daughter and hus-
band, a8 she might marry after testator's deatha
yerson not born in his lifetime, and thus there
would be a limitation to her for life, remainder to
" an unborn person for life, with contingent re-
mainder to children living at the death of that un-
born person. Re Frost, L. R, 43 Ch. Div. 248,

There s no objection, on the ground of remote-
ness, to a gift t0 unborn children for life, and then
to a certain person, provided the vesting of the
estate in the latter is not postponed too long.
Beaver v, Fitzrerald, 2 New Eng. Rep. 511, 1 Mass,
401; Brown v. Brown, 86 Tenn. 217, citing Loring v.
Binke, 908 Mass. 253; Gvans v. Walker, I. B.3 Cb.
Div. 211; Re Roberts, L. R.19 Ch. Div, 220; Lewis,
Perpetuities, £17, 511, .

A devise of property “in trust to my grandchil-
dren by mysons . I.and W.now born, or here-
after born, to be divided equally between them,
my 5008 acting 63 trustees, each for bis own family
« » » 80d dividing out to each child, as he or she
may come of age Gr ynarry, his due share of said
estate, provided always that the right of survivor-
ship shall be to the rest of each family of children
in case any child of either family shall die under
age unmarriéd and without ¢hildren,”"—is not void
for remcteness, Wocdruff v, Plenasants, 81 Va. 37,
1MT.R A

1 Upon the testator’s death the property vests in
; the grandchildren then living, subject to open and

let in afterborn children; and upon the death of
any gracdchild under twenty-one years of age un-
married and without children, his or her share goes
to his or her brothers and sisters. Jhid.

Unlgurful suspension of power of sale.

In order to render the instrument invalid under
our Statute the power of alienation must be suse
pended, and the time it is so suspended must be for
over two lives in being at the creation of the estate,
or at least so that it may be 50 suspended, It jsn
question of power; if the trusteca have the power
to sell, the instroment is valid; but if the power of
ssle i3 absolutely suspended for the prohibited
period, it isvoid. Thatcherv. 8t Andrew’s Church,
37 Mich. &71; Belmont v. 0’Brier, 12 N. Y. 334: Haw-
} ley v, James, 16 Wend. 1533: Hunter v. Hunter, 17

Barb. 90; Nelson v. Callow, 15 ®im. 353; Cresson v.

! Ferree, 10 Pa. #48; Mason v, Mason, 2 Sandf, Ch.

"4, 7N. Y. Ch. L. ed. 632,

‘Where testator's wife is the trustes, 88 well as

beneficiary, her life is tobe taken into the account

t to exhaust the limit which the [aw has assigned to

| thesuspense of the power of alienation. McSoriey
v. Wilson, £ Sandf, Ch. 524, 7 N, Y. Ch. L. ed. 1195.

Where the residuary trust estate fato continue

.



1890,

the power, and not from its execution, Gray,
Perpetuities, 514; Lewis, Perpetuities, 494,

The exception is when the power is general
to the donee to appoint, to whomsoever he may
choose, either by deed or will; in such case
the donee has absolute control, as if he had the
fee, since be can appoint as well to himself as to
any other person; he is practically the owner.
In such case the degree of remoteness is meas-
ured from the time of the exercise of the
power, and oot from tke time of its creation.
Bray v, Bree, 2 Clatk & F. 458; Sugden,
Powers, 394683; ILewis, Perpetuities, 483;
Gray, Perpetoities, 477-524; Miflin's App. 121
Pa. 205, 1 L. B. A. 453,

But it will be seen that the power given to
Ann Appleton is a power to be exercised by
will only; her authority is not commensurate
with the entire ownership; she could mot ap-
point to herself, nor to any other person to take
in her lifetime. She had not the absolute con-
trol, and slthough the decisions are somewhat
conflicting, and the question mot free from
doubt, the better opinion seems to be, that the
power must be regarded as special, and there-
fore the remoteness of the estate created by
the ap%)o'mtment must be measured from the
time of the creation of the power, which was
at the death of Jobn Lawrence. See Poicell’s
Trusts, 39 L. J. Eq. 188; Gray, Perpetuities,
526, and eases there cited.

o estate or interest can be limited under a
Particular power, which would have been tco
remote if limited in the deed or will creating
the power. Lewis, Perpetuities, 494,

Bui assuming that the remoteness of the
#ppoiniment depends upon its distance from
the creation of the power, it ia plain that the
Several bequests and anpuities made iz the
last will and testament of Ann Appleton, de-
cease:_:], were to persons pamed and in being,
for distinct ard separable sums of money by
Wway of bequest or annuity, ocut of the pro-
ceeds of ber own and the income of the origi-
nal trust estate. ¢

Re LAWRERCE'S ESTATE,
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Tbe manifest purpose of the trust was to
preserve the estate for the legatees and apnui-
tants, for the life of her children and the surviv-
or of them. At the death of the last child
her survivipg, their object would be fully at-
tained; the annuities, whether to children,
grandchildren or to others, were then to ter-
minate, aod the eatire trust estate then re.
maining was to be conveyed to the New York
Baptist Union, ete., in fee, to be applied as by
the will is directed. We have, then, a devise
to the trustees, in trust for the annuitants for
the life of the chiliren of the donee and the
survivor of them, with a remainder over in fee:
to the Baptist Union. Awnn Appleton, as the
donee of the power, had the right by her will to-
appoint whom she chose; she certainly had a
right to appoint to her children for life, or to-
trustees for their use for life, whether they were
born before or after the decease of John Law-
rence, and that although the estate in remain-
der might be too remote, for the annuitasts
would take at her decease. *“*Where, under
a power, interests are given by way of partie-
ular estate and remainder (including analogous.
£ifts of personal estate), and the pariicular es-
tate is Jimited to a valid object of the power,
but the remainder is too remote, the appoint-
ment will not be wholly void, but only.the
gift in remainder. In such case the interests,
in respect of which there is an excess of the
power, being distingt and sepsrable from the-
valid portion of the appointment, there is no.
reason for involving the primary limitation in
the remoteness of the remainder.” Lewis,
Perpetuities, 496, citing Addams v. Adams,
Cowp. 631; Bristow v. Warde, 2 Ves. Jr. 836;
Routledge v. Dorrit, 1d. 357; Brudenell v. El-
wes, 1 East, 442, T Ves. Jr. 382; Bulcher v.
Butcher, 9 Ves, Jr. 382; Gray, Perpetuities, 2332,
239, 242, citing flead v. Gouding, 21 Beav. 478,
4DeG M. & G. 510, and other cases. Bee-
also Darenport v. Harris, 3 Grant, Cas, 163,

Ig this respect we think theruling in Smith’s-
App., 83 Pa, 492 was wrong; for although

entire and undiminished, without regard to the
dropping of the lives of hig children, until one of
kis sons ghall attain theage of thirty years, the
trust is vold. Field v. Field, 4+ Sandf, Ch, 550, 7 N.
Y. Ch, L. ed. 1204,

A will dividing testator’s estate to his wife in
trust for the support of herself and children *until
Oar younrest child now living shall have arrived at
the age of twenty-one years, or would arrive at
that age if living;™ the estate then to be divided
according to law; and appointing his wife sole exec-
utrix, with power of sale,—is invalid as being
8painst the Etatute prohibiting perpetuities.
Haymnes v. Sherman, 117 N. ¥, 433

Postponement of pocer of appointment.

Under a wiil creating a trust t0 pay rents to tes-
tatrix's sigter for life and totheir children for their
1“‘_68, with power to the survivor of such sisters or
children to appoint, the power of appointment is
¥oid for remoteness, as the children might not all
be in being at the death of the testatrix, and the
Power, therefore, is not given to & person who must
neccssarily be sscertained within a life in being
and twenty.one years. Re Hargreaves (G A)) L.
R. 43 Ch. Div. 401.

) ‘Where certain appointments by the devisee of the
life estate under power given by will were void
under therule as to perpetuities, other appoint
11 LR A

ments which did not offend that rule were not
afected where they were made to beneficiaries as.
individuals, Albert v, Albert, 10 Cent. Bep. 567, 63
Md. 352

Suspension of ownership of personal property.

A limitation of property in a will, which suspends.
the absclute ownership beyond the time allowed
by statute, if separable from the principal disposie
tion of the property, maybe cut ¢f. Henderson v.
Henderson, 113 N. Y. L.

A gift to the children of & woman who is givena.
life interest, provided she does not survive her bua-
band and leaves any children surviving, which haa-
bteen made contingent on the fact of such children’s.
reaching the age of twenty-one years, otherwise-
the property to goto certain other persons,—is void
a8 unlawfuilly suspending the ownership. Green-
jand v. Waddeil, 116 X. Y. Z3, citing Patterson v.
Fllig, 11 Wend, 25%; Manice v. Manice, 43N, Y. 305
‘Warner v. Durant, 76 N, Y. 133; Delaney v. McCor-
mack, 88 N. Y. 174, 183; Batsford v. Kebbell, 3 Ves.
Jr. 363.

A bequest to the town in its corporate capacity, to-
be forever invested by the town board or officers
of caid town baving charge of the financial matters
of said town, was void as creating an unlawful sus-
pension of the absolute ownership of personak
property. Iseman v. Myres, 26 Hun, 657,
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Ryan’s daughter, Mrs. Smith, might bave had
children born after his decease, her children,
whether born before or after Ryan's death,
would have taken at her death, and the life es-
tates were therefore good; whereas it was beld
‘that her appointment was wholly bad. This
statement of the law would seem to be decisive

- of the ease at bar, for the proceeding is not by
the party entitled in remainder for a convey-
-ance, but by one of the annuitants, for the ap-
pointment of a trustee for the purposes of the

, trust sybsisting under the will of Ana Apple-
ton, for the benefit of the annuitants during
the life of her children.

But the estate of the Baptist Union also vest-
ed at the death of Ann Appleton. The beze-
ficiaries under ber will are described by rame;
to each is given a separate and distinet sum by
way of legacy, or annuity, to each one eo nom-
¢ne; and, as.we have said, their rights vested
st their mother's death. The remainder was
ready at any time after the death of Ann Ap-
pleton to come into the possession of the Bap-
tist Union whenever and however the life es-
tate might determine; it was subject tono con-
dition precedent save the determination of the
preceding estate; the cpntingency was not an-
nexed to the gift, or to the person entitled, but
to the time of enjoyment merely, and accord-
jog toall the cases the remainder must be treated.
not as 8 contingent, but as a vested, estate, If
-this be s0 the rule apgainst remoteness is satis-
fied, for not ounly the parlicular estate, but the
remainder supported by it, tock effect within
livesin being, at the creation of the power.
““The particular feature,” says Mr. Lewis in
-his treatise on -Perpetuities, *“in limitations of
future interests, with which the rule against
perpetuities is connected, is the time of their
vesting, or, in other words, of their becoming
interests transmissible to the represertative of
‘the grantee, devisee or legaiee, and disposable
by Lim, When they are so limited as necessa-
rily to allow this quality, within the legal
period of remoteness, they are free from ob-
_jection in referemce to the perpetuity rute,”

pon this question we may also refer to Jfif-
Jin's App., 121 Pa.205,1 L. R, A. 453, “Ifare-
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mainder is vested, that is, if it i3 ready to take
effect whenever and however the particilar es-
tate determines, it is immaterial that the par-
ticular estate is determinable by a contingency
which may fall beyond a life or lives in be-
ing.* Gray, Perpetuities, 209,

Perpetuities are grants of properly wherein
the vesting of an estate is unlawfully post-
poned. Philadelphia v. Girard, 45Pa. 26; Bar-
elay v, Lewis, 67 Pa. 316. .

The main question decided in Smith’s Ap-
pealis therefore not involved in this case. The
accuraf‘:iy of that decision has been somewhat
doubted by the learned judze who wrote it
(Coggin’s App. 124 Pa. 101, but the subject can
only be further considered when a proper case
is presented,

Nor do we think the appointment is invalid,
because in the exercige of the power the
donee, without special direction of John Law-
rence, the testator, to that effect, in appoint-
ing the fee declared certain uses and trusts for
life, with remainder over. The power cob-
ferred upon Mrs. Appleton by her father’s will
wag “to graut and convey the real estate in
fee,” “‘in such parts or shares,” as she by ber
last will should direct. The power is wholly
unrestricted; the entire discretion is committed
to the donee of the power, to grant the feein
sach form, and to such persons, asshe chose.

In the exercise of.that power she did ap-
point the fee, and we think she was anthor-
ized, observing the rule against remoteness, to
declare such uses 2nd trusts for life as would
best earry out ker wishes with respect to the
ultimate disposal of the property. Noauthor-
ities have been cited to any different effect,
Oun the contrary, appointments in trust, even
under restricted powers, would seem to have
been sustained, and as illustrations of this we
havebeen referred to Alerander v. Alezander,
2 Yes. Sr. 642; Trollopev. Linfon, 1 83im. &
Btu. 477; Crompe v. Barrow, 4 Ves, Jr. 681:
Willis v. Kymer, 1. R. 7 Ch. Div, 181; 2
Sugden, Powers, 273, 274.

T#ke decree of the Orphans’ Cowrt i3 affirmed,
and the appeal dismissed 2t the cost of the ap-

peilants.

MISSOURI SUPREME COURT.

Bophia F. DAVIS, Appt.,
£
Lucy J. GREEX et al., Respts.

....Mo..... 3]

‘1. Upon full payment of the amount bid
for lands at a partition sale, the parties
to the partition proceedings stand seised of an
estate of inheritance to the use of the purchaser
of which his wife is dowable under Revision 1879,
§ 213, although his Interest therein is sold on
execution before be receives his deed and he
never goes into possession of the property.

‘3. The existence of a judgment against
& man when he pays his bid on lands
sold for partition and the levy of an execu-
tion thereurnder upon his interest jmw the lands
willnot have the efect by relution or otherwise

J1 L. R A,

to trangfer his title under the dced whieh he gpb~
sequently receives to the execution purchaser so
83 t0 cut off his wiie’s dower rights, since the
Statute provides that no judgment against the
busband gball prejudice such rights and the ex-
ecution sale could affect only the interest the
hushand possessed when it was made, and not the
seisin sabsequently acquired under his deed,

3. Thke proceedings in a suit between
purchasera of land under rival executions
brought to determine which bas the better claim
thereto, to which neither the execution debtor
nor his wife are made parties, are not admissible
gzainst the wife in a suit to establish her claim to
dower in the property.

4. Decliarations of one for whose debi
land hasbeen sold under execution us
to bis titie thereto, made after sll his fmierest
therein, either legal or equitable, had ceazed and

when he had no possession, either actuat or con-
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structive, are not admissible against his wifeina
guit to establish her claim to dower in the
property.
B. Parol testimony of declarations
made by a deceased person as to bis title
. to lands is not, if unsupported by other circum-
stances, sufficient to coniradict a judicial record
and sheriff’s deed which purport to convey the
absolute title to him, especially after the lapse of
nearly twenty years from the alleged time of
their utterance.
{December 15, 1890.)

APPEAL by plaintiff from a judgment

41 of the Circuit Court for Audrain County
in favor of defendants in a proceeding for the
admeasurement of dower. Rerersed.

The facts are stated in the opinion. -

Mr. W, W. Fry, for appcllaut:

The right of the husband during coverture

o make corporeal seisin is sufficicnt to entitle
the widow to dower without actual seizure.

Gentry v. Woodson, 16 Mo. 224; Warren v.
Williams, 25 Mo. App. 22; Mo. Rev. Stat,
28 2186, 2207, ] ’

Willisms’ answer in the Crump case and the
testimony of witness Duncan was hiearsay and
incompetent and erroneously admitted. »

Greenl, Ev. § 90,

The sheriff’s deed to Davis daring coverture
gave plaintiff dower in the land. and no dec-
laration or act of Davis could devest her of it
O mnpair her title,

Iinbright v. Broekman, 59 Mo. 52; Grady
¥ MeCorkle, 57 Mo, 172; Williame v. Courtney,
vi Mo, 587,

Declarations of a party, not in possession,
touching the title to property, are valueless and
Inagmissible. - :

Gorden v. Ritenour, 87 Mo. 59; Wednrick v.
Porter, 47 Mo, 293; Albert v, Descl, 8 West,
Rep. 505, 58 Mo, 15¢.

'he widow ig entitled to dower in the lands
which bher husband beid under an inchoate
title, although he may have conveyed it prior
10 the confirmation. .

Thomas v. Hesse, 34 Mo. 13; Dulke v. Brandt,
51 Mo. 221, Perry, Tr. § 125, -

The relation of trustee and eestui que trust
1o create a resulting trust must result from the
facts as they exist at the time of the purchase
:;13 cannot be ereated by subsequent occur-

ces,

gﬁ'}'l‘y v. Joknson, 28 Mo, 249; Perry, TIT.

If Williams had a vendor’s lieu he did not
ﬂ;f:rrce it by sale and it did not affect plaintiff's
€T, .
Duke v, Brandt and Themas v. Hesse, supra;
erry, Tr. § 125.
R‘esulring trusts must not be declared upon
oubtful evidence or on & preponderance of
€vidence, There should be mo room for a
Teasonable doubt,
* patlenv. Logan, 96 Mo, 601; Adams v, Burns,
95 Mo. 363; Johnson v. Quarles, 46 Mo. 424,
esitimony of verbal admissions of deceased
Parties is entitled to small weight to establish
guch trusts,
Rin go v. Rickardssn, 53 Mo, 285.
¢stimony of loose declarations of the hus-
an:id will not be sufficient.
vedford v, Stephens, 51 Mo, 443,
Aessrs, Dunecan & Fesse for respondenis.
1L R A

Davis v, GREEXN.

51

Ray, Ch. J., delivered the opinion of the
court:

The plaintiff, who is the widow of Silas W,
Davis, deceased, brought this action, in 1887,
to have dower admeasured and set off to
her in the lands described in the petition, being
K. E. }of B. W. } of section 12, 1ownship 50,
rapge 8 W. On April 26, 1860, Silas Davis,
then being the husband of plaintiff, purchased
the land in dispute with others, at a partition
sale, in a suit by the heirs of William Sims,
entitled “*Foans et al. v. Sims et al.,” for the
sum of $800, one fifth cash, and balance i one
and two years, with interest at 10 percent from
date of sale. The sberiff’s report of sale, show-
iog collection of purchase money and interest,
was filed April 29, 1863, the sheriff’s deed was
executed and delivered to said Davis May 2,
1863, and was put on record May 19, 1863,
Baid Davis died in July, 1886, without ever
being, at any time, in the actual possession of
the land, or any part thereof. April 29, 1862, -
judgment was recovered in the Circuit Court
of Audrain County against said Silas Davis
and C. C. Ricketts, in favor of one Hubble.
Execution issued thereon in January, 1863, and
levied on the land March 6, 1863, and at a sale
of the land had under said execution, May 1,
1863, Henry Williams became the purchaser,
and obtained a sheriff's deed therefor, dated
May 4, 1863. Williams took possession (date
of possession not given), under his said pur-
chase, and defendants claim under him by a
regular chain of title.

Mr, Duncan, attorney for defendants herein,
was called a3 a witness for defendants, and
stated that, as attorney for one Crump, he re-
covered a judgment against said Davis in 1867,
and had the land sold under execution to
Crump, and that, afterwards, in 1868 or 1869,
he instituted a suit in ejectment for said Cruwp
against one Hutchens, who was, ai that time,
in possession of this land, and that said Henry
Williams was, upon Lis own motion, made a
party defendant in the Crump suit, and that, -
in 1569, said defendants, Hutchens and Will-
iamns, filed their joint answer therein. Here
the witness was asked what, if any, conversa-
tion he had with S. W. Davis, about whose
money paid for this land in dispute, in the pur-
chase of the same at the Sims partition sale in
1839. Toihisquestion, and the evidence called
for, plaintiff objected, and to all evidence in
regard to the Crump case, and to testimony of
witnesses, as to apy conversation with Davis
in 1868, as cailed for, because plaintiff was not
bound by any statement of Davis therein; that
neither plaintiff nor ber busband were parties
to said suit, and plaintiff wasnot bound by eaid
guit, or any statement of Davis in regard to it;
that the oral testimony offered was pol ad-
missible against the record in the partition suit
and the sherifl’s deed to Davis, especially after
the lapse of nearly twenty years; that the evi-
dence ealled for was hearsay, incompeotent,
irrelevant and immaterial. The court over-
ruled plaintiff’s objection, and admitied the
evidence, and plaintiff excepted. The witzess
Duncan, continaning, said: **After the answer
was filed I called on 8. W. Davis to know
about it, as T expectled to nse him 8s a witness
in the Crump case. This was in1268. Iread
the answer to Davis, and he said the facts re.
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cited in it were true.” Witness was asked
what, if anything, Davis said as tothe purchase
of the land at the partition sale, and for whose
benefit the purchase was made, who paid the
purchase money and sll Davis said. Plaintiff
objected on the ground that the declaration
and admission of the husband were not binding
on her, and dncompetent. Theobjections were
overruled, and plaintiff excepted. Said wit-
ness then continued his testimony, as follows:
= Davis told me that when the lands were sold
in April, 1860, in the partition suit, he, Davis,
and Henry Williams were, by agreement, to
buy the lands jointly, and that he attended the
sale, and bid in the land for 800, one fifth
cash, and the remainder in one and two years.
He and Williams each pald one half of the
cash payment, and gave their joint notes for
the deferred payments, and the sheriff made
him, Davis, a deed to the lands, May 2, 1863;
that he was upable to meet his part of the de-
- ferred payments, and Williams paid off the
notes in July, 1863.” On cross-examinatipn,
witness said:  “I am attorney for the defend-
ants in this case, I cannot give the exact lan-
guage used in the conversation between Davis
and myself, it has been so long ago. In fact,
1 had forgotten all about it, until, as attorney
for defendants, in investigating this case, I
found the papers. I ranacrossthis answer, In
the Crump case, and, after reading that, I
recollected of baving this conversation with
Davis. I do not remember when that conver-
sation was, Davis died in 15%6.”
Defendant then offered to read in evidence
the apswer of Williams in the Cromp eject-
ment suit, to which the plaintiff objected on
the ground that it was irrclevant, incompetent
and immaterial, acd that peither Davis nor
plaintiff were parties to this suit, or bound by
it. The objections were overruled, and plain-
tiff excepted. The answer read was filed July,
1868, entitled *Jdames Crump, Flaintiff, v.
. Warner Hulchens and Henry Williams, De-

fendants,” The nuswer is, first, a general
denial, then a specific answer, to the effect that,
in 1860, said land was to be sold in the parti-
tion case of Erans el al, v, Martin J, Adams
et al,; that Henry Williams agreed with 8, W,
Davis that Davis should attend said sale, tobid
inthe Iand offered for sale, “ for the joint use
and bepefit of themselves, ahd as joint owners;”
that Davis attended said sale, and purchased
said lands for €300, for the use and benefit of
gaid Williams and Davis; that the terms of said
gale were oue fifth cash, which was paid at the
time, one half by Davis, the other half by
‘Williams, and the balance to be paid in ope
and two years, with interest; that Davis and
Williams gave their joint notes for the deferred
peyments; that, in July, 1863, Williams paid
said deferred payments; that, in 1863, the
gherif, under the partition sale, executed and
delivered a deed for said lands to Davis as the
bighest and best bidder, of which Crump had
notice. There is evidence in the present case
to sbow that the various grantees, nnder Will-
iams, took possession, and that Williams, and
those holding under him, including defendants,
have been in possession since. This being the
substance of the evidence, so far as material,
the court refused the single instruetion asked
in plaintiff’s behalf, and which we deem it un-
HIILER A
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pecessary to set out, as the oneinstruction given
in the cause at the defendant’s instance shows
the theory upon which the court tried and de-
termiped the controversy. The instruction so
given, and under which the finding washad, is
as follows: **If the court sitting as a jury be-
lieve from the evidence in the case that, at the
sale by the sherift in partition, 5. W. Daris
bought the land in controversy, with other
lands, for himself and Henry Williams, and
each paid one half of the cash payment,
namely, $80, and gave their joint notes for the
balance of the purchase price, payable in one

and two years thereafter, and that Willlams

paid said notes himself, and Dravis paid no part
thereof, then the deed from the sheriff to
YWilliams, read in evidence, transferred tor
TWilliams all the right in equity Davis had in
the land by virtue of his purchase from the
sherifl, and if said Davis never afterwards re-
funded to Williams bis part of the money so
paid, and was not in possession of the lands at
bis death, the plaintiff’sinchoate right of dower
was defeated, and the finding must be for the
defendant.” The foregoing instruction wag
given upon the theory that the admissions and
declarations of Davis ir connection with the
answer in the Crump suit, as testified to by the
witness Dunecan, were sufficient, competent and
admissible in evidepce. If, however, itshould
be held that they- were not, the instrmction
would then be manifestly inapplicable to the
case made by the remaining facts in evidence,
and for that Teason, if no other, erroneous, and
needs no further notice at present. The ques-
tions arising upon the facts of thisrecord may,
for convenience, be classified as follows: First,
Thaose arising upon the theory that the admis-
sions and declarations of Davis, the husband,
were incompetent, inadmissible and insuffici-
ent, as against his widow. Second. The com-
peteney, sufficiency and admissibility of these
admissions and declarations, as well as said
gnswer, in the Cramp case; and, if held incom-
petent, inadmissible and insufficient, no further
inquiry meed be made as to their possible
effect, - :
The first classification involves a coosidera-
tion of the operation and effect of various sec-
tions of the Statnte hereinafter mentioned, as
well as the proper construction of the sheriff’s
deed in partition to Davis, with its recitals in
connection with the sheriff’s report of the sale,
and the collection of the purchase money, and
its recitals; and also a like consideration and
construction of the sherill's deed to Williams,
under execution, upon the Hubble judgment
against said Davis and Ricketts, with its re-
eitals, and the effect therecf. It will be found
upon examination that, dering the progress of
the several transactions iovolved herein, a
number of conflicting liens and equitiessprang
up, and fastened themselves wpon the property
in questios, that tends somewhat to complicate
the matter, and renders its proper solution
seemingly difficult; but, upon a eareful exam-
ination, they will be found to disappear. Re-
vision 1878, § 2186, provides that “‘every widow
sball be endowed of the third part of all the
lands whereof her husband, or any other per-
son to his use, was seised of an estate of inberi-
tance, at any time during the marriage, to which
she shall not bave relingeished her right of
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Jdower, in the manner prescribed by law, to
tiold and enjoy during her natural life.” Id.,
§ 2730, enacts that “judgments and decrees
tendered by any court of record shall be & lien
on the real estate of the person against whom
they are Tendered situate in the county for
which the court is held.” Id., & 2731, declares
that “‘the lien of a judgment or decree shall
extend as well to the real estate acquired after
the rendition thereof ss to that which was
owned when the judgment or decree was ren-
dered.” Id., § 2197, provides that *‘no Act,
deed or conveyance, executed or performed by
the husband, without the assent of the wife,
evidenced by her acknowledgment thereof, in
the manuer required by law to pass the estate
of ‘married women, and no judgment or de-
cree confessed by, or recovered against, him,
and no laches, default, covin or crime of the
bushand, shall prejudice the right and interest
of the wife provided in the foregoing sections
of ihis chapter.” The sheriffi’s deed in parti-
tion to Davis bears date May 2, 1863, end 1e-
Cites the payment of the purchase money by
Davis, but does not specify the date of the pay-
ment.  In the absence of anything to the con-
trary, it will be presumed the payment was
made the day the deed was executed. In this
case, however, the record shows, by the sheriff's
Teport of sales and collections of the purchase
money filed April 29, 1863, that it was paid at
least that early if not hefore,—four days be-
fore the date of sheriff’s deed in partition, to
Davis: and two days before the date of the
sheriff’s sale to Williams, under execution, up-
on the Hubhle judgment, against Davis and
Ricketts: and six days before the date of Wil-
liams’ deed for the sale o made. Upon this
Etate of facts, the law is well settled that “‘in-
Stantly,” upon the full payment of the pur-
hase money, Davis’ equity to call for and de-
mand a deed was “'fuli and complete,” and that
thereupan the parties to the partition proceed-
ng “became and were seised of the legal title”
1o trost for Davis, and s¢ remained until the
execution of the sheriff’s deed in Partition to
avis, on May 24 following. I that be so, it
follows that, during this interval, the parties
to the partition proceedings ““stood seised of an
estate of inheritance to the use of Davis,” with-
In the meaning of section 2186, supra; Wor-
sham v, Callison, 49 Mo_ 206; 1 Washb,, Real
Prog.,. 5th ed. p. 233, § 13 & sg., and an-
thorities cited, and 1 Washb., Real Prop., 3d
€d. 209, TIndeed, defendants’ counsel, in his
brief and argument herein, expressly states and
Tecognizes that as unguestioned law, by the use
"O‘f the following question, and answer thereto:
."'Was anyone seised to the use of Davis, dar-
1oz his marriage to plaintifi? His purchase at
‘_;lartltxon sale was equivalent to a purchase
Eom the owners, and, upon full payment of
the price bid, he woald have been entitled to a

: 'h‘;e*i. and the heirs would have been seised to
3 use, though the deed would bave been
Wade by the sheriff,” The fact that the
3heriff, thereafter, on May 2, executed to Davis
& formal deed, transferring the legal title and
;‘“ﬂﬂ- 0 Bo wise militates against the position
eretofore taken, as to force and effect, of
avis” “fall spd complete equity,” incident to
dls payment of yall the purchase money. In-
eed, defendants’ counsel, in his argumént, ad-
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mits that “it is {rue, when dower once at-
taches, the husband cannot, by any act or
admission, defeat it.” It is also true, as ex-
pressly declared by statate, that no judgment
recovered against the busband shall prejudice
the right and interest of the wife. Rev. 1879,
82197, See also Williams v. Courtney, 17 Mo.
S48; Grady v. Mc(Corkle, 57 Mo. 172,

But it is insisted for defendants that, under
the facta of this case, the sheriff’s deed to
Davia did nof have the effect of vesting in him
the legal seisin, which otherwise it would have
bad. The claim is that the lien of the Hubble
judgment, of April, 1862, sprang up and fas-
tened itself upoo the land in question af the
same instant, and by one apd the same act,
that made Davis’ equity therein **full and com-
plete;” and that this equity of Davis, by opera-
tion of the execution sale 1o Wiliams, under
the Hubble judgment, on May 1, was trans-
ferred to and vested in Williams; and that Davis,
having thas parted with all beneficial interest
in the Jand, at the date of his partition deed,
the legal seisin thereby transferred did not vest
in him, but, ‘“‘under the doctrine of relation,”
passed to and vesied in Williams, who then
held all the equity Davis ever had. But it
must be remembered that this “'doctrine of re-
lation”.is a mere fiction of law, which is never
allowed to operate so as to cut out the inter-
vening rights of strangers.  Shumate v. Reavis,
49 Mo. 333; Strain v. Murphy, 1d. 237, 341,

Ordinarily, execution sales of real estate affect
only such interest as the judgment debtor had
therein at the date of the sale, and not such as
he may acquire thereafter, Ordinarily, also,
the title of the purchaser to the interest bought
does not pas3 to, or vest in, the purchaser, un-
til the execution of the sheriff’s deed therefor.
In the case at bar, although the execution sale
to Williams tock place May 1, the gherifl’s
deed therefor was not made until Mav 4. Un-
der the facts, while it may be conceded that
the sheriff’s deed to Williams would pass the
husband’s equity, a8 against him, his heirs and
assigns, yet, under the Statute, as well as the
“doctrine of relation,” it would not prejudice
the wife’s right of dower. And, for a greater
reason, the wife’s dower right in the husband's
legal seisin would not be prejudiced by Wil-
liams’ execution purchase, since, at the date
thereof, the hushand had no legal seisin, hav-
ing, as we have seen, acquired it subsequeni to
the sale. The further claim io defendants’ be-
half is that “the equity” of Williams, the
“judgment purchaser,” is equal in peint of
lime to that of Davis, the *partition pur-
chaser;” yet it does not follow that it is equal
to the widow’s dower, in the “favor and pro-
tection” of the Statute (§ 2197, supra), since it
expressly provides that **no judgment or decree
confessed by or recovered against him, and no
laches, default, covin or crime of the husband,
shall prejudice the right and interest of the
wife provided in the foregoing sections of this
chapter.” Grady v. MeCorkle, 57 Mo, 172,

In this connection, we may bere add that it
is not true, asstated in the argument of defend-
ants' counsel, that “the widow's title is no bet-
ter than an beir's.” The law nowhere awards
to the heir’s title the same measare of protee-
tion as iz accorded to the wife’s right in the -
section of the Statute last quoted, against the
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husband’s acts, and those of judgment credi-
tors. Yhile, in a certain sense, she takes un-
der the husband, in a larezer sense she holds
under the Statute that exempts her rights from
the prejudicial acts of the husband, and the
judicial proceedings of creditors and others.
n this case, whether the wife is to be regarded
as endowable by reason of the equitable or
Iegal seisin of her husband, in either event,
she is equally within the protection and ex-
emption accorded her by the sections of the
Dower Act above set out.

The “‘second” branch of the case, also, is
not without its complications. On examina-
tion, however, it will be seen that they are com-
piications in which the plaintiff has no interest,
and by which she is notaffected. - They were,
as we shall see, incident to a suit to which
neither she nor her hushand was a party, and
in which the struggle was wholly between
third parties, as to which had acquired, by ex-
ecution purchase, the right of Davis to the
property in question, of which, it was conced-
ed, he had been deprived by operation of an
execution or judicial sale, It was therefore
immaterial to plaintiff, as well asher husband,
which of the contestants to that struggle was
right, and it made no difference to eitber
which of the two might win. In the outset of
this branch of the case, we may remark thal
defendants’ counse!, in his abstract and brief,
admits that, “‘except the admissions of S, W.
Davis proved, there was no evidence that the
land was beld by Davis for himself and Wil-
Haros, nor that Williams paid the notes given
for the purchase price, except what may be in-
ferred from the fact that Davishad unsatisfied
judgments standing against him.” And he
migbt have added that, exeept for the Crump
suit, the abpswer of Williamms therein and the
testimony of the wifness (Duunean) concerning
the same, above referred to, there was no evi-
dence that there were any unsatisfied jude-
ments standing against him., The amount of
the Huabble judgment, under which Williams,
and those holdinz under him, claimn, was, as
the record shows, ounly §10 for debt, and
dollars for damages; aod the record furtber
shows that, at the execution sale, the land
brought $24,—more than enough to satisfy the
same, Defendants’ counsel also admits that
plaintiff’s husbasd never was, at any tiwe, in
the actual possession of the land in question,
and that Williams tock possession under his
purchase, and that the defendants elalm under
him. The Crump suit, and the answer of
Williaws, defendant therein, as well as the al-
Jeged admission and declarations of Davis in
reference thereto, as testified to by the witness
Duncan, are clearly “‘res inler alios acta”
Neither the plaintif nor her husband were
parties thereto; mor are they bound thereby.
The husband (Davis), at most, was but a pro-
speciive or contemplated witness therein; bu
it does not appear that Le was ever examined
as sach, or even that the case ever came to a
trial, 2 Bouvier, L. Diect. 579.

At the date of the alleged admissions and dec-
larations of Davis, he had, long prior thereto,
parted with whatever constructive seisin or pos-
sesgion, legal or equilable, he ever had to the
land, by operalion of the executionm sale end
deed to Williams under the Hubble judgment.
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They were therefore admissions and declara-
tions of & party having no interest whatever,
either legal or equitable, in the subject matter,
nor any possession thereof, actual or construc-
tive, at the time they were made and uttered,
and clearly mere bearsay, incompefent and io-
admissible, Sieweard v. Thomas, 35 Mo. 202;
Weinrich v. Porter, 47 Mo. 293. -

In the case of Van Duyne v. Thayre, 14
Wend. 238, cited by defendants, the party
making the admissions was iu the possession
and occupation of the premises at the.time.
Besides that, they were admissions and declara-
tions of a party long since dead, testified to by
a witpess after thelapse of pearly twenty years,
who himself, on cross-examination, says: *'T
am attorney for the defendant in thiscanse,” I
cannot give the exact language used in the con-
versation between Davis and myself, it bas
been 2o long ago. In fact, I had forzotten all
about it until, as attorcey for defendant, in in-
vestigating this ease, I found the papers. I
run across this answer in the Crump case, and,
after reading that, I recollected of having this
conversation with Davis, I do not remember
when that conversation was, Davis died in
1838,”—and as such, conceding them to be
competent, were of themselves, when standing
alone and unsupported by other circurnstances,
as they are, insnfiicient to break down and
overtbrow the force and effect of the record in
the partition sait, and the sheriffi’s deed to
Daris, especially after the lapse of mnearly
twenty years

In the case of Ringo v. Rickardssn, 53 Mo.
385, this court, speaking through Sherwood,
J., announced the doctrine that *‘testimony as
to verbal admissions of persons since dead is
to be received with great allowance, and when-
everit is attempted to prove resulting trusts
by virtue of such admissions, the testimony
must be clear, strong and umequivocal, and
leave no room for donbt, in the mind of the
chancellor, as to the existence of such a trust.
And the admissious sbouid be supported by
other circumstances, also going to show the-
existence of the trust.”

In the case at bar there are no such support-
ing circumstances going, also, to show the ex-
istence of the alleged trust.

In the case of Jolinsn v. Quarles, 48 Mo, 423,
Bliss delivering the opinion, a similar doctrine
is anzounced ; and, proceeding further, it is, in
effect, held that “evidence of declarations in
the nature of admissionsby a deceased person,
althouzh competent, never amounts to dircet
proof of the facts claimed to have been admit-
ted by those declarations, and it has sometimes
been doubted whether they ought to be re-
ceived at all, when introduced for the purpose-
of devesting a title created by a deed. How-
ever, if properly sustained by other ecircum-
stances, . . . snch declarations would warrant
courts in susto oig the claim.” In this case,
however, there are no other circumstances
properly sustainingsuch declarations. In view
of the facts of this case, and the authorities
and sdjudications cited referred to, we are of
opiaion, and so hold, that the admission of said
admissions ged declarations in evidence was
error.

There is one matter not notieed in this opin-
ion, for the reason that it was not noticed in
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the brief of either counsel in this court, nor is
it mentioned or passed upon in the court be-
low. 'Thesheriff’s deed to Williams, as copied
in this record. does mot embrace the tract of
land in controversy in this case; but, instead
thereof, contains the “N. E., 8. E. sec. 12,
tp. 50, R. 9.” The tract in controversy is *‘the
north-east one-fourth of the south-west quarter
of section 12, township fifty (50), range pine (9)
west, containing forty acres.” Thisdiscrepancy
most likely i3 a clerical error in copyiog the
sheriff’s deed to Williams, under execution sale
upon the Hebble judgment. If, however, the
error is in the deed itself, it is quite another
matter, and the defense would then have no
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standing in court, and ‘it would then remain
for defendants to consider and determine what
course to pursue, We only mention the mat-
ter now, that, wken the case goes.back for re-
trial, as it must under our ruling, the parties
may look into the matler, and see how it is,
and determine what course to pursue,

For the errors hereinbefore mentioned, /e
Judgment of the trial court ¢s reversed, and the
cause remanded for further, proceeding in con-
formity hereto; and it is accordingly so ordered,
with the concurrence of all the judges (Barclay,
J., gpecially, as stated in-Dawvis v. Evans, de-
cided at this term),

MICHIGAN' SUPREME COURT. )

Charles CORBETT

T .
Leuis B. LITTLEFIELD, Appt.
A----Mich.___)

The liea of a chattel mortgage, duly re-
-eorded in the State where the mortgagor resides,
I8 not =uperior, in another State, into which the
property wag carried and in whichk the mortgage
18 not filed, to subsequent attachments in the lat~
ter State, -

(December 24, 1590.}

RROR to the Circuit Court for Wayne

J County to review & judgment in favor of
Dlaintiff in an action -brought to recover pos-
session of harses claimed under a chattel mort
gage, Rerersed, :

The facts gre stated in the opinion,

Messrs, Sloman, Berry & Duffie, for ap-
pellant: . )

. The mortgage was void as to Mayne's cred-
1tors, not having been filed in Michigan where
the horses were,

How, Apn, Stat. 4 8193; Bykl Iron Works
v. Teuton, 67 Mich. 623; Montgomery v. Wight,
8 Mich. 143; Boydson v. Goodrich, 49 Mich, 67,

All doubts between the ereditor and mort-
£agee are {0 be solved agaivst the morigagee,
becagse he, haviog the power to protect him-
self fully and prevent otbers from being de-
Ceived, has pot done so. :

Stanton First Nat, Bank v. Summers, 75
Mich, 111,

Mr. George 'W. Radford for appelles.

Long, J., delivered the opinion of the
court: i

This is an action of replevin to recover pos-
fession of two horses known as “Tommy Linn”
and ““Dan D.” 'The action is brought against
the defendant, sheriff of Wayne County, and
who held them under three writs of attachment
Isaued against the goods sond chattels of Clifton
E. Mayne, The cause was tried in the Wayne
Circuit Court before a jury, where the platotiff
bad verdict and judgment for six cents’ dam-
2ges, he having taken the property under the
WIit, The plaintiff on the trial below claimed
to be entitled to the possession of the property
by virtue of a chattel mortgage given by CIif-
LR A

| follows:

ton E. Mayne, the defendant in the attach.
ment3. The mortgaze was given on the 15th
day of July, 1887, to Georze E. Baker, and
assigned by Baker to the plaintiff on May 2,
1888. At the time the mortzage was given,
AMayue, the moﬂgagor, resided at the City of
Omaha, Douglas County, Neb., Baker the
morigagee residieg at the same place. The
morigage covered cther property besides these
two horses, and the property is described inthe
mortgage as being situate on the ranch of
Mayue at Platte Valley stock ranch, in town-
ship 16 N,, range 9 E., of Douglas County,
Neb, The mortgage was duly filed in the of-
fice of the county clerk of Douglas County,
Neb., on October 1, 1887, The Statute of Ne-
braska authorizing the filing in the county
elerk’s office was offered in evidence, and isas
“Sec. 14. Chattel Mortgages. Every
mortgage or conveyance intended to operate as
amortgageof goods and chattels hereafter made,
which shall not be accompanied by an imme-
diate deliverr, and be followed by an actual
and continned change of possession of the things
morteaged, shall be absolutely veid as against
the ereditors of the mortgagor, and as against
subsequent purchasers and mortgagors in good
faith, unless the mortzage, or a true copy there-
of, shall be filed in the office of the county clerk
of the county where the mortgagor executing
the same resides, or in case be Is a ponresident
of the State then in the office of the clerk of
the county where the property mortzraged may
be st the time of executing said mortrage; and
such elerk shall indorse on such instrument or
copy the time of receiving the same, and shal?
keep the same in his office for the inspection
of all persons; and such mortgage or instru-
ment may be so filed, although pot ackoowl-
edred, and shall be valid as if the same were
fully spread at larze upon the records of the
county.” At the time the morizage was as-
signed by Baker to Corbett, the two horses in
qucsiion, and also s horseknown as “Dr. West”
were out of the State, in the possession of a
man by name of Nebro, who bad them in the
trotting circuits for Mayoe in the different
States. They have never been returned to Ne-
braska, and were on the trotting circuits in
Michigan at the time they were attached for
the debts of Mayne, On June 12, 1888, it is

claimed, Mayne sold the horses to one John
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Riley, and gave Riley a bill of sale, subject to
the chattel mortgage then held by Corbett; and
Riley made an agreement, it is claimed, with
Corbett to release the chatte! mortgages on the
horses by the payment of $1,000; and it was
<laimed on the trial that Riley had possession
of the horses at the time they were attached,
It also appears that on May 1, 1838, an agree-
ment was entered into between Corbett and
Mayne by which Mayne acknowledged the va-
lidity of the claims for which the mortgage was
given, and suthorized Corbett topurchase them.
On the part of the defendants it was contend-
ed (1) that the mortgage was fraudulentin fact;
{2} that, even if ot fraudulent in fact, it was
void as to those attaching ereditors of Mayme,
for the reason that it was not filed in Detroitor
in Michigan; (3) that the bill of sale to Riley
was nothing more than a mortgage, and a
fraudulernt one at that, These were the issues
which were preseoted to the court and jury.

COn the trial below, many of the questions
raised were questions of fact, which, under the
charge of the court, were fairly submitted to
the jury for determination, Bixtéen requests
were presented by defendant’s counsel to the
court to give in charge tothe jury, the most of
which relate to the necessity of tbe refiling of
the morigage in this State. Some of those
were covered by the genersl charge of the
court, acd others were not given and were re-
fused. . .

The important question in the case’arises un-
der the defendart’s second point that the mort-
gage was not filed in this State, and many of
the requests t¢ charge were aimed at this point.
‘The court in its charge to thejury, giving con-
struction to the Nebraska Statute relative to
<hattel mortgages, directed the jury that they
must hold the chattel mortgage as fraudulent
and void, as the property remained in the pos
session of the mortgagor, unless the plaintiff
had shown by a preponderance of evidence
tbat it was an honest security, and not taken
for the purpose to hinder, delay and defraud
the creditors of Mavne; bat if they found that
the agreement of May 1, 1888, between Cor-
bett and Mayne, by which Corbett wasindueced
to purchase the mortgage was execuied in good
faith, for the purpeose of procuring Corbett to
purchase the mortgage, then, thoggh the mort-
£Zare was fraudulent in itsinception as between
Baker and Mayne, the mortgage as to Corbett
would be valid if Corbett, relying upon the
representations made in the agreement, arnd
acting in good faith, purchased it. The court
further in its charge, speaking of the Michizan
Btatute relative to the filing of chattel mort-
ff:ages, directed the jury that. though they

ound the mortgage valid in the hands of Cor-
bett, yet if be permitied the property to be
brought into this State, it then became subject
to the Jevy of the atiachment in the bands of
tbe sheriff, and the chattel mortgage would be
no protection to the plaintiff, as the mortgage
was not filed within this State, but that, if tke
property was brought out of the State of Ne-
braska, and into the State of Michigan, with-
out the knowledee or conszent of Corbett (and
as =000 as he found that it had been brought
out of that State and into this, he took steps to
reclaim it), then hig rights as mortgagee would
be preserved. Upon the question of the rights
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of Mr, Riley under the bin of sale, the court
directed the jury that if the bill of sale was
made in good faith, and not with intent to hin-
der, delay or defraud creditors, and ihat, act-
ing under the conveyance, Riley took possession
of the horses in this State, that would end the
case, though the chattel morigages were fraud-
ulent and void as between Corbett and Mayne,
as they could not be attached for the debts of
Mayre, though the sheriff would then be enti-
tled to pominal damages. Substantially these
are the material parts of the charge. The jury,
by their verdict, have found that the property
was brought out of the State of Nebraska and
into this State without the knowledge or con-
sent of Corbett. The question is therefore pre-
sented whether this chattel mortgage can be
held to protect the plaintiff’s rights in the prop-
erty, even though not filed within this State,
by reason of the bringing of the property out
og Nebraska and into this State without the
knowledge or consent of the mortgagee. Our
Statute (How. Star. & 6193), like the Nebraska
Statute, provides that such conveyances shall
be absolutely void as against the creditors of
the mortgagor, and as against subsequent pur-
chasers and mortgagees in good faith, unless
filed. Where there bas been nodelivery of the
property to the mortgagee, and tbat followed
by an actual and continned. change of posses-
sion of the thing mortgaged, the filing, to be
effective, must e in the town clerk’s office, or
city clerk of the city, or recorder of the city
having no officer kuown as ‘city clerk,’ where
the mortgagor resides, except when the mort-
gagor is a nonresident of the State, in which
case the mortgage is to be filed in the clerk’s
office where the property is. The relation be-
tween the mortgagor and mortgagee is that of
debtor on oune side and creditor on the other,
secured by a lien upon the property of the
debtor

The title to the property ean only be devested
by foreclosure or some act equivalent thereto.
It may be true that this mortgage lien was val-
id in Nebraska, and might have been enforced
there as against creditors o even purchasers in
good faith. It is the daty of the court to ex-
tend the principles of comity to our sister States,
and to recognize generally the existence of liena
nnder foreign statutes. But we #re asked to
give this mortgage priority of lien over the at-
tachment levies, The recognition of the exist-
ence and validity of such liens by the foreign
State is not to be confounded, however, with
the giving them a superiority or priority over
all other liens and rights justly acquired in this
State merely because the former liens in the
State where they first attacked have there, by
force of their Statute, s superiority or priority.
This distinction was pointed out by Chief Jus-
tice Marshall, in delivering the opinion of the
court in Harrison v, Sterry, 9 U. 8. 5 Cranch,
239, 3 L. ed. 104. He there said: *The law
of the place where a contract is made i3, gen-
erally speaking, the law of the contract; 4. e.,
it is the Iaw by which the contract is expound-
ed. But the right of priority forms no part of
the contract, It is extrinsic, and rather 3 per-
sonzl privilege, dependent upon the place where
the property lies and where the court sits which
is to decide the cause.”

There is no provision of our Statute by which
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‘this mortgage at the time of its execution could
have been filed in this State, and the Nebraska
Statute did not authorize it, and, even if it had,
4t would not have had any force beyond the
sovereignty enaciing it, The mortgagor then
resided in Nebraska, and the property was sit-
uate there, If woukl be unreasomable to re-
‘quire a citizen of Michigan to take notice of
ihe files and entries in Nebraska, These no-
tices bave no extraterritorial force. HMontgom-
ery v. Wight, 8 Mich, 143. The mortgage hav-
ing been properly filed under the Statutes of
Nebrasks, the lien thereby created would un-
doubtedly have been held by the courts of that
State as prior to any lien which creditors might
acquire if the mortgage was not fraudulent in
fact, though the mortgagor retained possession
-of the property mortgaged. But, by the termns
-of the mortgage, the mortgagee had a right at
any time to take possession without nutice,
and Corbeit, by-the assignment, acquired all
the rizhts which Baker had. Instead of tak-
ing possession, he permitted the property to
remain o the possession and under the control
--of the mortgagor, thereby clothing him with
-all the éndicia of ownersbip, "Thisownership,
however, was subject to the lien of the mort-
gage so long as the property was kept in Ne-
bracka, as the filing of the mortgaze there was
notice of the lHen. But, when the property is
moved into a foreizn State, the filing in Ne-
braska cannot be said to be notice to creditors
of the mortgagor in such foreign State of the
lient of the mortgage, as that Statute has ho
-extraterritorial force. The court was in error
in holding that, the property being brought
‘out of Nebraska and into this State without
the knowledge and consent of Mr. Corbett,
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such fact would give the mortgage lien prior-
ity over the attaching creditors. 'That question
aroce in Boydson v. Goodrich, 49 Mich. 66, and
was expressiy ruled the other way. In that
case the plaintiff resided in Indiana. Warren,
the mortgagor, also resided there, and the -
mortgage was given there. Without the
knowledge or consent of the plaintiff, Warren,
the mortgagor, brought the property into this
State and sold it. In an action of replevin
against the purchaser, it was said by this
court: ““Counsel for the plaintiff agrees that
the rules of state comity are against the de-
fendant, and give the foreign transaction pref- -
erence. Butthe law seems to be settled other-
wise in Montgomery v. Wight, 8 Mich. 143.”
It was farther said: ““The plaintiff allowed
the mortgagor to retain possessivn, and to ap-
pear to the world as well auihorized to convey
an unincnmbered title, and vo means of in-
formation were provided in this State to im-
peach this appearance.” Inthe present case i
appears from the very terms of the mortgage
that Mr, Corbett had it in his power to pro-
tect himself by taking possession of the mort-
gaged property. This he failed to do, but
permitted the property to remain in the pos.
session of the mortgagor, relying upon the til-
ingof his mortgage as notice, under the Ne-
braska Statute, suficient to protect his lien,
It can have no such effect here ag against the
creditors of the mortgagzor, and the court
should have so instructed the jury. We find
noerror in the other portions of the cbarge,
We need not discuss the other questions raised,
The judgment must be reversed, with costs.
The other Justices concurred.

NEW YORK COURT OF APPEALS (2 Div.).

Lena MENTZ, Respt.f -
e o
Nathan J. NKEWWITTER, Appt.
I U . P S |

1. The memorandam of a contract for
the sale of land must show without the aid

of parol proof the essentials of the agreement,
including the subject matter of the sule, the
terms and the names or & description of the
parties.

2. An auctioneer’s memorandum of the
sale of lands, which [ails tostate the name of
the vendor or give any description by which he
or she can be identifled, is fatally defective.

-NOTE.—Specific performance; essentials of memoran-
dum of agreement.

To obtain a specific performance in equity, the
‘Dote in writing of the agreement must be suificient
o maintain nn action at law. Barry v. Coombe, 26
T. 5.1 Pet. 840, 7 L. ed. 295.

AN agreement cannot be gpecifically performed
by order of court unless 1t clearly appear what the
Contract is. May v. Cavender, 29 S, C. 3% 2 Story,
Eq. Jur. § 764, :

" 4 eontract, to be specifically enforced, must be
made out fully in writing and must be clear. Re-
betti v, Maisak, 12 Cent. Rep. 411, 6 Mackey, 366.

It must not only be signed by the party to be
“Charged, but must contain gubstantially the terms
of the contract (Pipkin ¥v. James, 1 Humph. &7,

"3t Am, Dee. 854 Atwood v. Cobb, 18 Pick. 27, 26

Am. Dec, §37; Kingsbury v. Burnside, 58 TIL 335,
without necessity to resort to parol proof. Tall-

‘man ¥. Franklin, 3 Duer, 403,

__ A signature by initials to a contract or a memo-

ULR A,

See alse 11 L. R. A, 143; 32 L. R. A,

randum is sufficient. Palmer v. Stephens, I Denio,
471; State v, Bell, 85 N, C. 813; Chichester v. Cobb,
14 L. T. N. 5. 433,

Terms and price.

The memorandum must contaig the terms of the
contract with reasonable certainty to admit parol
evidence. Tallman v. ¥Franklin, 14 N. Y. 589; Park-
burst ¥, Van Cortlandt, 1 Jobns, Ch. 233, 1 N, Y. Ch.
L. ed. 148,

A agreement must contain the exsct terms of
the coniract and & description of the property,
Holthouse v, Rynd (Pa.} 11 Cent. Rep. 157 Hagan
v. Domestic Fewing Mach, Co. @ Hun, 76: Abeel v.
RadcHfr, 13 Johns, 300,

Its terms should be 80 precise s that neither par-
ty can reasonably misunderstand them. Colson v.
Thompson, 15 T, 8. 2 Wheat. 336, 4 L. ed. 253,

If the price he agreed on it must be stated. Ide
v. Btanton, 15 Vt. 891; Smith v. Arnold, 5 Mason, 414
Elmore v. Kingecote, 3 Baro. & C. §33; Hoadley v.

MLaine, 10 Bing, #82; Acebal v. Levy, 1d. 378; Buck
~
(]

127.
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(December 2, 1890.)

APPEAL by defendant frem a judgment of
the General Term of the Court of Cow-
mon Pleas for the City and County of New
York, affirming 2 judzment entered upon the
report of a referee in favor of plaintiff in an
action brought to recover damages for an al-
leged breach of a contract 1o purchase land.
Rerersed.

» Statement by Brown, J..

Appeal from a judgment of the General
Term of the Courtof Commeoen Pleas of the
City and County of New York which aftirmed
& judgment entered upon the report of areferee.
fT'his action was brought to recover from the
defendant the difference between the sum bid
for certain real estate at an auction sale there-
of and the sum for which said real estate was
rescld upon the refusal of the defendant to
complete his purchase, The referee found the
following facts: Op April 28, 1836, the plain-
tiff was the owner of premises known as *‘No
311 East 104th Street,” in the City of New
York, and authorized and empowered Richard
V. Harnett & Co., auctioneers, to sell the same
at public auction, at the Real Estate Excnange
in said city, and ontbe date aforesaid said Har-
nett & Co. did offer said premises for sale, . .d
they were struck off and sold to the defendant

New Yorg COURT oF APPEALS,

Dee.,.

at his bid of §11,800. Said IIarnett & Co.
therenpon made and signed a memorandum of
g1id sale, Defendant failed to pay 10 per cent:
of the purcbase money, and to sign 8 memo-
randam of the purchase so made. Prior to-
May 26, 1856, a notice was served upon de-
fendant that said premises would be resold on-
his account, on the date aforesaid, at the real
estate auction rooms, and that the plaintiff”
would hold him for any deficiency arising be-
tween the price bid by said defendant and the -
price the same would bring at such resale. At.
such resale the premises were sold for $10,200.
And, as a conclasion of law, the referce found
that - the plaintiff was entitled to judgment
for $1,600 with interest and avction fees. The-
only evidence of a written contract between
the parties for the sale of the land was a memo-
randum in the auectioneer's book of sales, as.

follows: :
Bill of Sale.
Wed. 28 April, 86,
311 E 104 Terms Sale
11,000 7,000
30 at O per cent
300 2d M. Richard V. Harnets..
11,750 3,000
11,800 at 6 per cent
J. N. Newwitter, Can be paid
4 Pine St,

. Pickwell, 27 Vi 167; Adams v, McMillan, 7 Port. !

{Alz) 73; Solea v. Hickman, 20 Pa. 156; Waul v.
Kirkman, 27 Miss. 823 Eay v. Curd, 6 B. Mon, 103
Btory, Sales, § 222, -

Terms of eredit, if agreed on, and time of perfor-
mance, if settled, shonld be stated in memorandum,
Davis v. Shields, 26 Wend. 341; Falmon Falls Mfg.
Co.v. Goddard, 55 U. 8. 14 How. 46 14 L. ed. 413
0O'Donnell v, Leeman, 43 Me. 138,

A memiorandum which names no price or terms
s to0 imperfect 10 be treated as a valid contract.
Holnes v, Evans, 48 Mise. 251; Zeringue v. Texas &
P. R Co. 3¢ Fed, Rep. 23,

But the pmission of the particnlar mode, or even
the price jtself, does not necessarily invalidate the
econtract.  TIawkins v. Chace, 19 Pick, 5C; Valpy v.
Gibeon, 4 €. B, 83i; Hoadley v. M'Laine and Acebal
v. Levy, supra.

Merger of memorandum,

The Inw assumes that down to the moment of ex-
ecuting the ingtrument there is room for 2 change
of intentions, so as to merge ell previous negotia-
tions in the ¢~ntract Burnham v, Wilbur, 7 Bosw.
19%; Wells v. Jackson Iron Mfg, Co. 47 N, H, 5%
Nutting v, Herbert, 35 N. H. 17; Cook v. Combs,
39 N. H. 597; Galpinv. Atwater, 20 Conn. 97; Clazk
v. Wethey, 13 Wend. 33,

When the terms are tree from ambizuity every-
thing dehors the writing is excluded, and afl mat-
texsof negotiation are merged in the iostrument.
Clark v. N, Y, Life Ins. & T. Co. 7 Lans. 3%; Dean
v. Mason, 4 Conn. 428,

Deseription of subject matter.

The memorandum ehould deseribe the subject
matter with reasopable certainty, either expressly
orbyreference. Nichols v, Johnson, 19 Conn. 192
Kay v. Curd, 6 B. Men, 100; O'Donrell v. Leeman,
43 Me, 158; Hawkins v. Chace, 18 Pick. 502; Morton
v.Dean, 13 Met. 885 Waterman v. Meigs, 4 Cush,
4% DeBeil v. Thompson, 3 Beav. #63; Chilty, Cont.
0,71, 412; Story. Sales, § 257,

Dezeription of land,

Where the contract is vague or uncertain, or the
description of the land 135 indefinite and the owner-
NLR A,

s

ship of the vendor is not gtated, a bill for specifie-
performance thereof is properly dismissed on the-
bearing. Hamilton v. Harvey, 12 West. Rep, ©4, 171

1. 46%; Colson v. Thompson, 15 T, 8, 2 Wheat, 538,

4 L. ed, 253; King v. Thompson, 84 T7, 8. 9 Per. 24, 9
L. ed. 102. See Ross v. Allen (Kam) 10 L. R. A, #35;

Lewis v. Wood (Mass.) post, 148 McGovern v. Hern.
{(Mass.} 10 L. R. A. 815, and see note to New York

& B, Cement Co, v. Coplay Cement Co. (Pa.) 10 L. R..
A, 533,

. Consideration.

Tt 13 sufficient if it can be collected from the-
memorandum that there was a consideraticn, and
what it was, Bainbridge v. Wade, 16 Q. B. 8%
Steele v. Hoe, 14 Q. B. 43]; Kennaway v. Treleavan,
5 Mees, & W, 498; Lysaght v. Walker, 5 Bligh, X. 3.
I; Rogers v. Kneelund, 10 Wend. 218, 13 Wenad. 114:.
Laing v. Lee, 20 N.J. L. 33T

In Virginia, under itgs Statute, the consideration
need not be stated in writing., Violett v. Pation, 9
U. 8. 5 Cranch, 142, 3 L. ed. 6]; Taylor v. Ross, §:
Yerg. 30; Gilman v. Kibler, 5 Humph. 19 Wreun v.
Pearce, 4 Smedes & M. 81,

The worda *value received” are sufficient fo ex-
press & consideration, Watson v. McLaren, -19°
Wend. 567; Douglass v. Howland, 24 Wend. 35; Day
v. Elmore, 4 Wis. 1%: Ldelen v. Googh, 5 G, 103,

The memorandum show!d set forth the promise
and the conrideration, either by its own contents-
or by reference to something extrinsie, and should
show who is the buyerand who the seller. Wheel-
er v. Collier, Mood. & M. 123; Sulmon F. Mfg. Co. v.
Goddard, 55 [. 8. 14 How. 414, 14 L. ed. 493; Sears v.
Brink, 3 Johrps. 21¢; Bailey v. Ogden, Id. 329; Osborn
¥. Phelps, 19 Conn. 73; Rogers v. Kneeland, 13-
Wend. 114 Peitier v. Colling, 3 Wend. 45 Sher-
burne v. Shaw, 1 N. H. 157 Webster v. Ela, 5 N. H.
540; Sanborn v. Sanborn, T Gray, 142; Barry v. Law,
1 Cranch, €. C. 7.

Iz New York, South Carolina, New Hampshire
snd in other States the English doctrine, that the-
consideration musi be in the writing, obtaips.
Sears v. Bripk, 3 Johns. 210; Leopard v. Vreden—
burg, 8 Johps, 2% Stephens v. Winn, 2 Nott & MeCo.

572 (n); Neekou v, Eanborne, 3 N. H, 414; Hender-



1880,

This memorandum was signed by Harpett
ou the margin of the boolk, at the close of the
gale. The book also contained a printed slip
or advertisement of the sale, bat such slip did
not name or describe the owner, or make men-
tion of any such person.

Mr. John &. Linson, with Messrs. Can-
tor & Seldner, for appellant:

The memorandum of sale was not a suffi-
cient compliance with the provisions of the
Statute of Frauds.

2 Kent, Com. 511; Browne, Stat. Fr. § 371;
Reed, Stat. Fr, § 321; Biogham, Exeeumg
Cont. 891; Kenworthy v. Schofield, 2 Barn.
C. 945; Wain v, Warllers, 5 East, 10; Stone v.
Browning, 63 N. Y. 604; Drake v. Seaman, 97
N. Y. 230; Newberry v. Wail, 65 N, Y, 494;
Routledge v. Worthington Co, 119 N. Y. 502;
Parkhurst v. Van Cortlandt, 14 Johns, 15.

It is insufficient in that it does not contain
the name of the vendor.

Potter v. Duffield, 9 Moak, Eng. Rep. 664;
Williams v. Lake, 2 E1. & EL 249; Williamsv.
Byrnes, 9 Jur. N. 8. 363; Grafton v. Cum-
minge, 991U, 8. 100, 25 L. ed. 608; Sherburne
v. Shawe, 1 N. H. 1:)7 Nichols v. Joﬁnaon. 10
Conn, 192; Knezv. Kz'ng, 36 Ala. 367; Gl v.
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Bicknell, 2 Cush, 335; C’hampwn v. Plummer,
1 Bos. & P. 252.

It is insufficient because it is too indefinite
and uncertain.

Wright v. Weeks, 25 N, Y. 153; Bailey v.
CGgden, 8 Johns, 399; First Bapt. Church Trus-
tees v, Bigelow,16 Wend. 28; Sheid v, Stamps, 2
Sneed, 172; McConnell v. Brillhart, 17 Il 354;
Smith v, Jcmes 7 Leigh, 165,

M, Michael H, Cardozo, with J{t’sars
Julius J. & A. Lyons, for respondent:

The memorandum made by the auctioneer
in his sales-book was sufficient to satisfy the -
provisions of the Statute of Frauds.

Harnett, the auctioneer, had authority io
sign for the vendor, Mra. Mentz. His signing
his own name on the anction sales-book with-
out the designation ‘‘auctioneer” or ** agent”
was sufficient.

Tallman v. Frankiin, 14 N, Y 534; Sal.
mon Falle Mfg. Co. v. Goddard, 55 U. 5. 14
How. 446, 14 L, ed, 493.

The contract is sufficient to satisfy the terms
of the Statute.

Doughty v. Mankatian Brass Co. 2 Cent.
Rep. 397, 101 N, Y. 644: Fool v. Webd, 59
Barb. 38; Argus Go. v. Albany, 55 N. Y, 495;
Raubitschek v, Blank, 80 N, Y. 478; Hagan v.

Bon v, Johnzon, 6 Ga. 390 Edelen v. Gough, 5 Gill,
143; Elliott v. Giese, ¥ Harr. & J. 457; Benmett v.
Pratt, 4 Deoio, 275; Huiton v. Padgett, 26 Md. 228,

In Massachusetts, New Jerszey, Maine and some
other States the consideration need not be stated.
Packard v. Richardson, 17 Mass, 12% Buckley v.
Beardslee, 5 N. J. L. 570; Levy v, Merrill, 4 Me. 160;
Bage v, Wilcox, 6 Conn. £1; Miller v. Irvine, 1 Dev,
& B, L. 10; Tufts v, Tufts, 3 Woodh. & M. 456; Reed
v. Evans, 17 Ohio, 128; Gillizhan v. Boardman, 29
Me. T9; Adkins v. Watson, [12 Tex, 19%; Hargraves
v. Cooke, 15 Ga. 371,

Contract by agent.

An agent authorized to sell either real or per-
8onal estate may enter into a contragt, within the
terms of his authority, which will bitid his prinei-
pal. Haydock v. Stow, £ N. Y. 368.

Hiz sigmature to the contract may be in his own
name, wo principal’s name or fact of agency ap-
Ppearing in the memorandum, and parol proof will

- be admitted to show the agency and hold the prin-
cipal. Neaves v. North State Min. Co, 0 N, C. 412,
47 Am, Rep. 512; Johuzon v. Dodge, IT TL 433;
Curtis v. Biair, 28 Miss. 30% Champlin v. Parish, 11
Paige, 405, 5 N. Y. Ch. L. ed. 178,

Alithat the Statate of Frauds requiresis, that a
contract of sale of lands shall be in writing, and
that such writing express the consideration and be
Bubscribed by theé party by whom the sale is to be
made, or by his agent lawfully authorized. The
evidence of the auntbority may be by parol.
Neither a written suthority nor an authority un-
der seal i8 required. Hecry v. Root, 33 N. Y. 50
‘Worrall v. Munn, 5 N. Y. 23, 55 Am. Dec. 3I7; Mor-
£an v, Bergen, 3 Necb, 213 Doty v. Wilder, 15 Il
407, 60 Am. Pec. 739; Newton v. Bronszon, 13 N. Y.
503; Brown v. Eaton, 21 Minn. 411: Champlin v.
Parish, 11 Paige, 411, § §. Y.Ch. L. ed. 115 Merritt
¥. Clason, 12 Jobns. 192; Hawkins v. Chace, 19
Pick, 502 Yerby v. Grigsby, 9 Leigh, 387; John-
Eon v. Magruder, 15 Mo. 365; Favill v. Roberts, 3
Lans, 25,

His guthority will be inferred where the princi-
pal adopts the act of the agent. Pringle v, Spauld-
ing, 53 Barb, 21; More v. Smedburgh, 8 Paige, 606,
4+ N, Y,Ch L. ed. 533, .
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Auetioneer's memorandum.

An auctioneer’? memorandum or entry, in his
sales-book, if in any case sufficient to take the case
ont of the Statute of Frauds, is not so it it does not
sufficiently describe the lands and the terma ot
sale, Williams v. Threikeld, 2 Cranch, O. C. 307.

Proof mecessary.

Specific performance should never be granted
unless the terms of the agreement sought o be en-
foreed are clearly preved, or, where it i3left in
doubt, whether the party against whom the relief
fs asked in fact made sach an agreement, Hen-
nessey v. Woolworth, 128 U. 5. 438, 32 L. ed, 500,
citing Colson v. Thompszon, 13 U, 5, 2 Wheat. 33,
341, 4 L. ed. 233, 25: Carr v. Duval, 39 U. S.1§ Pet,
M 81, 10 L. ed. 36l, 36% Huddleston v. Brizcoe, 11
Ves, Jr, 583, 5%1; Lanz v. McLaughlip, 14 Minp. 73:
‘Waters v. Howard, 1 Md. Ch. 112, 115,

The contract must be established by competent
and satisfactory proof, which must be clear and
definite. Lobdell v. Lobdell, 86 N. Y, 532; Fhillips
v. Thompson, 1 Johns, Ch. 181, 1 5. Y. Ch. L. ed. &7,

A contract wil not be specifically enforced
where the evidence leaves ifs termain uncertainty,
or it i3 reasonably doubiful whether it waas finally
closed. Potter v, Hollister, 45 N. J. Eq. 508.

Or where such an agreement is a mere negotia-
tion, chancery will not decree a gpecific perform-
ance. Carr v. Duval, 39 U. 8. 14 Pet. 77, 10 L. ed.
361, citing Huddleston v. Briscoe, supra.

If the evidence to establish it be insuficient, a
court of equity will not enforce it, but will leave
the party to his legnl remedy. Colson v. Thomp-
son, I3 U. 8. 2 Wheat, 336, 4 L. ed. 253; King v.
Thompscn, 3¢ T. 8. 9 Pet. 204, 9 L. ed. 102, .

Parol evidence not admissible.

Parol evidence i3 not admissible, as the contract
cannot rest partly 1o writing and partly in parol
(Frink v. Greemn, 5 Barb. 458; Stevens v. Cooper,1
Johnsa, Ch. 420, 1 N, Y. Ch. L. ed. 168 Watt v. Wis-
consin Crapberry Co. 63 Iowa, 730; Eharpe v. Rog-
ers, 12 Mian. 183); it will be received ouly for the
purpose of interpretation or explanation where
technical terms are employed, or to identify
papers. Johnson v, Buck, 35 N, J. L., 344
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Domestie Sewing Mack. Co. 9 Hun, 5; Smith
v. Jones, T Leigh, 163; Pinckney v. Hagadorn,
1 Duer, §3. See Talimanv. Franklin, supra;
Hicksv, Whitmore, 12 Wend, 348; Boslwick v,
Beach, 5 Cent. Rep. 3v8, 103 N. Y. 414,

T Brown, /., delivered the opinion of the
court;

The exceptions to the referee’s finding that
the premises in question were sold by Harnett
& Co., the auctioneers, to the defendant, and
that sald aunctioneers thereupon made and
signed a memorandum of sale, present the
question of tbe sufficiency of the memoran-
dum recorded in the auctioneer’s book. It is
upon that memorandum that the judgment is
founded, and it is upon that that the respond-
ept relies as & compliance with the Statute of
¥rauds. The Btatute is as follows: * Every
cootract . . , for the sale of any lands . . .
sball be void unless the contract, or some note
or memorandum thereof, . . . be in writing
and be subscribed by the party by whom the
sale is 10 be made.” ‘' Every instrument re-
quired to be signed by any party under the
Jast preceding secticn may be subscribed by the
agentof such party lawfully anthorized.” The
writing of the auciioneer’s name upon the mar-
gin of the book may be regarded as a sufficient
subscription of the coptract by the vendor in
this izstance, and, for the purpose of disposing
of this appeal, we may assume that the instru-
wment created s valid and binding contract if it
be such a note or memorandum thereof as the
Statute requires; and the precise question we
are to determine is whether a memorandum
which does not name or describe the vendor
fulfills the reguirements of the law, A note
or memorandem in writing of the contract is
necessary to give validity not only to agree-
ments for the sale of land, but also to agree-
ments not to be performed within a year; to
answer for others’ debts, and for the sales of
zoods and chattels and things in aetion, for the
price of 230 or more. In considering, there-
fore, the question, What is a sufficient “‘note
or memorandum,” within the meaning of the
Statute?—cascs decided under any of these
several provisions of the Statute may be exam-
ined as aunthorities.

Many English cases in regard to sales of goods
and chattels are collected in Benjamin on Sales
(Bennett's ed. §8 254-238), and that learned au-
thor states the gemeral rle deduced from them
to be as follows: ‘It is indispensable that the
written memorandum should show not only
who is the person to be charged, but also who
is the party in whose favorheischarged. 'The
name of the party to be charged is required
by the Statute to be signed, so that there can
be no question of the necessity of his name in
the writing. But the authorities have equally
established tbat the pame, or a sufficient de-
scription, of the other party, is indispensable,
because without it no contract is shown ipas
much as a stipulation or promise by A does
pot bind him save to the person to whom the
promise is made; and, until that person’s name
is shown, it is impossible to say the writ-
ing contains & memorandum of the bargain.”
The leading English case on the subject is
Champion v. Plummer, 1 Bos, &P. N, R. 232,
where Champion, by his agent, wrote down in
11L R. A,
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a memorandum book the terms of a verbal sale
to bim by the defendant, and defendant signed
the writing. The words were * Bought of W.
Plummer,” etz,, with no name of the person
who bought, Sir James Mansfield, Ch. J., said:
“How can that be said to be a contract or
memorandum of a contract which does not
state who are the contracting parties? By the
note it does not appear to whom the goods
were sold. It would prove a sale to any other
person as well as to the plaintif.¥ Among
other cases may be cited Williams v. Lake, 2
El & El 349; Williams v. Byrnes, 9 Jur. N,
%4363; Potter v. Duffield, 9 Moak, Eng. Rep.

Potter v. Duffield was a case of a sale of real
estate at auction, The name of the vendor was
not disclosed. The plaintiff’s agent signed a
memorandum of the contract, and the suction-
eer signed for the vendor as follows: *‘Con-
tirmed on behalf of (he vendor, Beadles, per
N. J., Aug, 20, 1839.” This was held by the
master of the rolls (S/r George Jessel) not a
sufficient memorandum wunder the Statute, for
the reason that the vendor was neither named
nor described. ’

The American cases are to the same effect,
Coddington v, Goddard, 16 Gray, 436-442; San-
born v. Flagler, 9 Allen, 474-476; Waterman
v. Metgs, 4 Cush. 497; Nickols v. Johnson, 10
Conu, 192; Skerburne v, Shaw, 1 N. H. 157;
Brown v, Whipple, 53 N, H, 229; Webster v.
Elz, 5 N. H. 540; Lincoln v. Erie Preserving
Co. 132 Mass. 129; Grafton v. Cummings, 99
U. 8. 100, 25 L. ed. 365; Anoz v. Hing,.36
Ala, 367. )

The question was fully examined by the Su-
preme Court of the United States in Grafion v.
Cummings, supra. ‘That case arose in the State
of New Hampshire, where the Statute provides
that no action can be maintained on a contract
for the sale of land unless the agreement is
signed by the party to be charged, or by some
person by him anthorized. The contract was
signed by Grafton, the purchaser, and it was
assumed by the court that it was also sigmed
by the auctioceer, and the precise question pre-
sented was stated to be whether the contract
was void because the vendor was not named
in it. It was held that it was void. Thesame
doctrine is stated in Browne, Stat. Frands,
£8 371-375; Smith, Cost. pp. 134, 135; 3 Par-
sons, Coot. p. 13, nofe .

In this State Chancellor Kent in Builey v.
Ogden, 3 Johns, 399, stated the general rule to
be that ““the form of the memorandum cannot
be material, but it must state the contract with
reasonable certainty, so ibat the subsiance of
it can be made to appear and be understood
from the writing itself without having recourse
to parol proof.” Again, the same learned
judoe in Clason v. Bailey, 14 Johus, 434, said:
“Forms are not regarded, and the Statute is
satisfied if the terms of the contract are in writ-
ing and the names of the contracting parties
appear.,” First Baptist Church Trustees v.
Higelow, 16 Wend. 28, was 3 case of a sale of
achurch pew. Thesame rule wasagain stated,
and the memorandum was held insufficient,
because it stated no parties or terms of pay-
ment. Calkins v. Falk, 39 DBarb. 620, was a
case of & sale of hops. The writlen memoran-
dum was held defective, and the rule stated
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that the terms of the coniract and the names of
the contractiny parties must appear in the
instrument. This case was affirmed in this
court. 41 N. Y. 618, 1 Abb. App. Dec. 2091,
The opinion of the court appears in the latter
volume, where it is held that the names of the
contracting parties must appear in the memo-
randum required by the Statute.

In nearly all the cases in this State ¢iam-
pion v. Plummer, supra, was cited with ap-
proval, and the whole current of zuthority in
this State is that the memorandum must ¢on-
tain substantially the whole agreement and all
its material terms and conditions, so that one
reading it can understand from it what the
agreement is.  Wreght v. Weeks, 23 N. Y. 159;
Drake v. Seaman, 97 N. Y. 230.

No case holding a different rule is cited by
the general term, and none by the eourisel for
the respondent, except Salmon Fulis Mfq. Co.
v. Goddard, 52 U. 8, 14 How. 447, 14 L. ed.
493, There was a strong dissent in that case,
and it was said in Grafion v. Cummings that it
was to be doubted whether the opinion of the
majority was sound law. It is clearly in eon-

'
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flict with the general current of authority, and
may weil be disregarded in view of the later
decision of the same court,

Tested by the rule established by the ad-
judged cases, the memorandum in this case
was insufficient to answer the requirements of
the Statute. It must be such that when it i3
produced in evidence it will inform the court
or jury of the essential facts set forth in the
pleading, and which go to make a valid con-
tract. Such essentials must appear, without
the aid of parol proof, either from the memo-
randtim itself or from a reference therein to -
some other writing or thing; and such esseu-
tials, to make a complete agreergent, must con-
sist of the subject matter of the sale, the terms
and the names or a description of the parties,
The memorandum in suit failed to state the
name of the vendor, or to give any description
by which he or she could be identified, and
this omission was fatal. In the potent lan-
guage of the Statute, the contract was void.

The judgment should be reversed, and a new
trial granted, with costs to abide the event.,

All concur, except Haight, .J,, absent.

XEW JERSEY SUPREME COURT.

MULHEARN
T

PRESS PUBLISHING CO.
e N L L. )

*The vice-president of a foreizn corpo-
ration, who comes into this State to
give testimony before a commissioner of our
supreme court, which testimony 18 to be used on
2 motion to set aside the service of a summons
Issued in an action against such corporation,
.made in this Btate upon & person sypposed to be
an agent of such corporation, is ppvileged from
the service of 8 summons in anotber action
against gaid corporation while he i5 g0 in attend-
BnCe as 4 witness, and 8 service made wpon said
vice-president ander these circumstances will be
set aside. :

{December 27, 1850.}

CTION to recover damages for the alleged
L publication of a libel. On motion to et
aside service of summons, Motion granted.
Defendant i3 a corporation organized under
the laws of New York, and does business in
New York City. It publishes a newspaper
called the New York World, Summors was
Originally served in this State upon certain
Lews dealers who sold the New York World.
A rule was granted requiring plaintiff to show
Cause why this service should not be set aside,
estimony was taken by defendant before a
Eopreme court commissioner to be nsed upon
the argument of that rule. Oneof the wit-
Resses who appeared before the commissioner
and gave his testimony was Willlam L. Davis,
defendant’s vice-president, who resided in the
City of New York, While thus In attendance
83 2 witness he wag served with a summons in
this case, o

*Head notes by REED, J.
LR A

Hee also 20 L. R

. Defendant now moves to set ‘aside that serv-
ice.

Argued before Reed and Garrison, JJ.

Jr. Chauncy H. Beasley, for defendant,
in support of the motion. )

Mr. J. A, Beecher, for plaintiff, contra.

Reed, J., delivered the opinion 'of the
court;

The rule in this State is that.a person who
attends a trial voluntarily or under process as
a witness, or as a party, is privileged from ar-
rest on civil process, and from the service of a
summons. {Jafsey v. Stewart, 4 N, J. L. 367;
Dungan v, Hiller, 3T N. J. L. 182; Massey v.
Colritle, 43 N. J. 1. 119,

The only grounds suggested for withdraw-
ing the present service from the dominion of
this'rule are: first, that the testimony was not
taken in a trial, but upor a side motion in the
cause; and, second, that the service was not
ugpon the witness in his individaal character,
but as the representative of a corporation.
The reason which underlies the privilege of
witnesses is that no one may be deterred from
attending the place of trial and delivering his
testimony by Teason of a liability to be sued in
a foreign or distant jurisdiction, The reason
for immunity from service i{s that parties may
not lose the testimony of witnesses who might
be deterred from sttending the place of trial
¢n account of the hazard of such a service and
its consequences. The immunity extends to
every person who in good faith attends as a
witness any place where testimony is 1o be
taken according to the practice of the courtsto
be used in estabiishing the rights of a party in
any judicial proceeding. In Dunganv. Miller,
supra, the party appeared to give testimony
before a master in chancery. In Spence v,
Stuart, 3 East, 89, the witness was voluntarily

A 45; 21 L.E.A 319; 33 L. R. A. 663.
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attending an arbitration. So it applies to a
party attending at judges’ chambers, or before
a master or an examioer of. the high court, or
at the registrar’s office on passing the minutes
of a decree, or before the under-sheriff on the
executionof a writ of inquiry, as also to wit-
nesses attending the central eriminal court, the
court of bankruptcy, courts-martial, whether
military, marine or naval, the houses of parlia-
ment or committees of either house. Taylor,
Ev. § 1334,

. The witness upon whom service was made
in the present case was in attendance, ac-
cording to the rules of practice of the supreme
court commissioner, upoa a rule taken in a
cause brought in that court. The attendance
of wilnesses was essential to establish the con-
tention of the defendanis that the court had no
jurisdiction over them. If we should dery to
their witnesses produced upon this rule the
privilege 5o generally. conferred, we would fi
in the face of the reason upon which the privi-
lege is based, for the rule in which this testi-
mony was to be used lay at the threshold of
defendant’s defense, It is clear that the oc-
casion was one when the attendance of a per-
son a8 a witness clotbed him with immunity
from the service of civil process. Nordo I
think that the fact that the witness upon whom
the service was made was not himself the de-
fepdant in the action in which the process was
issued, but was an officer of the corporation
defendant, deprives him of the privilege of
immunity of service. Corporations, while dis-
tinct entities, act, and are acted upon, only
through their officers or other agents. Any
service of process, in its character personal,

ARrEANsAS SteREME COURT.

Fes.,

must be upon an officer or agent. When a
person happens to be an agent or officer, a
service upon whom is a service nupon a corpo-
ration in a foreign jurisdiction, service upon
him in his representative character is quite as
likely to be as inimical to the rule of privilege
as if the service was made in an action brought
against the officer personaily. The interest of
the officer in the corporation which he repre-
sents would naturally deter him from a course
of conduct which would operate to the preju-
dice of his corporation. The repugnance of
an officer to having his corporation drawn into
litigation in a foreign jurisdiction would be
quite as likely to keep him at home as if it was
merely the danger of service in a personal ac-
tion. ‘The test is, as already observed, whether
the liability to service is caleulated to deprive
parties of the testimony of witnesses living
away from the place of trial. There is no rea-
son, therefore, for the nop-applicability of the
rule that service of civil process upona witness
while goiog to, attending and returning from
a trial will be set aside. It may be remarked
that the fact that the actions’in which the party
was 8 witness and in which he was served
were acainst the same defendants can make no
difference in the application of the rule. The
defendants were entitled to the testimony of
tthe officer in the first action. To obtain that
evidence they were not compelled to submit to
service bere. - The rule which protects parties
from service in another when attending the
trial of one suif, covers this feature of the pres-
eny case.
Tlie service 18 get aside.

»
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WESTERN UNION TELEGRAPH CO,,
Appt.,
7.

Jesse DAUGHERTY.

(- Ark,._..)

1. Theruale that a telegraph company
cannot stipulate against its own neg-
ligenece will not prevent a stipulation requir-
ing a claim to he presented within a certain time,

2. Sixty days is not an unreasonable

< time within which to require a claim to be pre-
sented apainst o telegraph cowpany when the
contract 20 provides. ’

3. A stipulation that a telegraph com-
pany will not be liable for damages unless
a claim is presented within sixty days applies to
a failere to deliver caused by negligence,

(February 14, 1391)

PPEAL by defendant from a judgment of
the Circuit Court for Jackson County in
favor of plaintiff in an action brought to re.
cover damages for defendant’s failure to de-~
Iiver a telegraph message within a reasonable
time. Rerersed,

The facts sufficiently appear in the opinion.

Megsrs. U. M. Rose and G. B. Rose, for
appellant:

The power of all corporations and individ-
unals engaged in a quasi-pablic oceupation to
make reasonable stipulations limiting their lia-
bility is one which has been repeatedly recog-
nized.

Taylor v. Little Bock, M. B. & T. B. Co, 3%
Ark. 148; Little Rock, M, R. & T. R. Co. v.
Harper, 44 Ark. 208; St Louis, 1. M. & 8. R.

Nore.—Telegraph messages; stipdation for sixty
days’ nolice in conlracts.

A stipulation in a telegraphic blank, thatthe com-
pany will not be liable for damages where the
claim is not presented in writing within sixty days
after sending the message, is reasonable and obliga-
tory. Hill v. Western TJ. Teleg. Co. {Ga.) May T,
1890,

The sender of a message who writes andsignza
blank is chargeable with knowledge of and assent
to such conditions.  Ibid.

11 L.R. A.
See also 11 L. R. A G641,

The stipulation does not, howerer, exempt the
company from the statatory penalty for negligent
delay in the trapsmission or delivery of a telegram.
“TDramages” means compensation for am injury;
but the penalty is inflicted by law to quicken the
diligence of the company, and the plaintiff is en-
titled to it whether damaged or not. Western T.
Teleg. Co. v. Cobba, 47 Ark. 348

See nots to Western U. Teleg. Co. V. Short (Ark.)
L. R.A.TiL
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Co. v. Lesser, 46 Ark, 236; Little Rock, M. R,
-& T. R Co_v. Tatbot, 47 Ark. 97; 8t. Louis, I
A &5 R Co. v, Weakly, 50 Ark. 397,

An agreement that an action for a debt or

damazes claimed upon a special contract shall
"be brought within a definite period, which i3
: shorter than the period of statutory limitation,
is valid.

Greenhood, Pub. Pol, p. 505; North Western
Ins. Co. v, Phaeniz O3l & O. Co. 31 Pa. 44%;
Lewis v, Great Western B. Co. 6 Hurlst. & N,

- 867: Sonthern Erp, Co.v. Caldwell, 83 T. 5. 21
Wall. 264, 23 L. ed. 536; Unifed States Fxp,
Co. v. Harris, 511Ind, 127; Sovthern Ezp, Co. v.

-Hunnieutt, 54 Miss. 568; Dawson v. §t. Louts
K. O, &N. B. Co. 76 Mo. 514; Wolf v, Western U,
Teleg. Cp, 62 Pa. 87; Young v. Western U, Teleg.
Co. 2 Jones & 5. 390, 63 N. Y. 163; West-

~ern U, Teleg. Co. v. Jones, 95 Ind. 228; West-

-ern U, Teleg. Co, v. Cobbs, 47 Atk. 344: Cole v,
Western U, Teley. Co, 83 Minn. 227; Heimann
V. Western U. Teleg, Co. 5T Wis. 562; Massen-

-grlev, Western U. Teleg. Co. 17 Mo. App. 257;
Western U, Teleg. Cb. v. Raing, 63 Tex. 2i:

. Western U. Teleg, Uo.v., Dunfield, 11 Colo. 335,

- Gray, Teleg. & 34, p. 62. :

Mr. Jesse Daugherty, appeliee, in pro-

. Drin personas -

When it is proved that the azent of 2 tele-

- graph compapy received a messaze and failed
to deliver it, and there is no proof to account
for or excuse the negligence, it may be as-

- Bumed to have been intentional on the part of

“the agent or a gross disregard of duty.

Litile Rock & Ft. 8. Teleg. Co. v, Daxis, 41
Atk 59,

The stipulation upon & telegraph blank, re-

“4quiring the sender to present his claim in writ-
ing within sixty days, especially in a case of

" this kind, where thére has been an entire neg-

-lect of duty, and no attempt to deliver the telfe-
gram, would be unreasonable and void, as
against public policy.

Johnston v. Western U, Teleg. Co. 33 Fed, Rep.

-862; Smith v. Western U. Teleg. 0o, 83 Ky.
104; Western U. Teleg. Oo. v. Crall, 33 Kan,
679; Western I Teleg. Co.v. Longwill (N. M.)
March 21, 1889; Ager v. Western U, Teleg. Co.

-4 New Eng. Rep. T84, 10 Me. 493; Pearsall v,
Western U, Teleg. Co. 44 Hun, 532.

Huaghes, J., delivered the dpinion of the
- €court:
This i3 an appeal from a judgment for $50
against the appellant in favor of appellee, to
“-Compensate him for damages sustained by the
failure of appellant’s servants to deliver a tele-
&ram sent by appellee from Newport to Claren-
~dop, Ark
There was printed upon the face of the blank
Orm upon which the telegram was written
These words: **The Company will not be lia-
ble for damagesin aoy case where the claim is
Dot presented in writing within sixty days after
" sending the message,”
The "circuit court made the following decla-
ration of Iaw io the case; *3d. The condition
“In reference to delay in presenting claim has
Do application to a failure to deliver caused by
‘the neglizence of defendant’s agents,”
The only controversy in the case is over the
" Cotrectness of this instruction, and the solu-
tion of this depends upon the reasonableness
"L R A, :
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and validity of the above stipulation oo the
blank of the Telegraph Company, upon which
the message wag written by appellee’s agent,
and sent over appellant’s telegraph line.

It has been several times held by this court
that a common carrier may limit its liability
by coutract, though it cannot stipulate against
its own negligence or the negligence of its serv-
ants.

The question is not one of power or right to
make regulations, but of reasonableness of the

reg/i‘ulations.

he stipulation that the Company would not
be'liable,where the claim is not preseoted within
sixty days, was an agreement of the plintiff
with the Telegraph Company, artd was not in
violation of any statute, and if reasonable, and
not against public policy, was binding upon
him. We know of no principle of the com-
mon law that would prohibit it.

It was Dot a contract to cover the negligence
of the Telegraph Company. It was a stipula-
tion against the delay and neglect of the plain-
tiff jn presenting his claim, and it does not ap-
pear unreasonable.

By means of the character of the business
and the great number of messages sent over
the lines of a telegraph company, and the im-
portance of early information of claims, to en-
able the company to keep an account of its
transactions, and the impossibility of recalling
them all and accounting for them from mem-
ory, after the lapse of a considerable period of
time, it does not appear that a stipulation thag
& claim for damages should be presented, in
writing, within sixty days from the time the
message is sent, is unreasonable, Wolf v. West-
ern U, Teleg. Go, 62 Pa, 87; Young v, Western
. Teleg. Co. 63 M. Y. 1683; Cola v. Western U.
Teleg. Co, 33 Minn. 227; Helmann v. Western
U. Teleg. Co. 5T Wis. 562.

Such a condition is not only not a stipulation
agaiost the necligence of the company, but it
implies that & Hability may beincurred forneg-
lizence, and it requires that one who seeks to re-
cover damages for such negligence shall present
his claim in writing within sixty days or be
held to bhave waived it. Conrention tincit
legem. Mussengale v. Western U. Teleg. Co. 17
Mo. App. 257.

“¥When a definite term is fixed, the question
of its reasonableness is to be determined by the
court.” Jbid. .

In the above case thirty days was held to be
a reasonabie time, and twenty days has been
held sufficient.

We know of no public policy that would be
violated by conceding to a competent person
the tight to make a reasonable contract, and it
is not unlawful for such a person to limit bim-
self to less time than would be sllowed by the
Statute of Limitations, within which to assert
his claim for damages, for violation of a con-
tract. Soch an one may rencunce a privitege
allowed bim by law and such renunciation
will bind him. Itiseaid that “‘Statutes of Lim-
itation prohibit, not the limitation of actions,
but the indefinite postponement of them.”
Greechood, Pub. Pol. p. 505; Nerth Western
Ins. Co.v. Phaniz Gil & C. Co, 31 Pa. 448;
Wo'f v. Western U. Teleq, Oo. supra; Western
U. Teleg. Co, v. Rains, 63 Tex, 27. See Gray,
Teleg. p. 62.
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The authorities are almost uniform in main-
taining the reasonableness and validity of such
a stipulation. C .

The third declaration of law,

NzprasgA SupREWE CoURT.

made by thel

Dec.,

circuit court, was erroneous for the reasons-
above indicated; wherefore, the judgment is re-

rersed and the cause 18 vemanded for a new-
trial. ’

NEBRASKA SUPREME COURT. e

STATE OF NEBRASKA, Fif. in Err.,

.
Samuel CHICHESTER.
(... Neboo... )

*Held that illegal voting at a village
election is not punishable under the pro-
visions of sections 181 and 182 of the Criminal

Code,
{February 3, 1591.)

ERROR to the District Court for Gage County

to teview a ruling sustaining a demurrer to
an information charging defendant with illegal
votinz,  Afffrmed. ’

The facts are stated in the opinion.

Ay, Hugh J. Dobbs, for plaintilf in error:

Penal Statutes, like sll others, are to be fairly
construed with reference to the legislative in-
1ent as expressed in the enactment.

Sedgw. Stat, and Comst. L. pp. 282, 838;
Bex v. Hodnett, 1 T. R. 96; The Industry, 1
Gall. 114; United States v, Athers Armory, 33
Ga. 344; Com. v. Martin, 17 Mass, 359; United
States v. Winn, 3 Sumn. 203; Com. v, Loring,
8 Pick. 370; Com. v. Dana, 2 Met. 329, See
also People v. Warner, 4 Barb. 814; Com, v.
 Cone, 2 Mass. 132; Cummings v. Com. 2 Va.

Cas.” 128; People v. Flanders, 18 Johna. 164;
Quarles v. State, 5 Humph. 561: Gitens v.
Rogers, 11 Ala. 545; Com. v. King, 1 Whart.
418: Olire v. Stale, 11 Neb. 13,

Ar. Robert S, Bibb, for defendant in
erTor:

A village is not designated by the word
*« precinet,” for in this State precincts are just
what, and o wmore than, the word, as ordi-
narily undersioed, imports, They are mere
territorial divisions or districts ereated for cer-
tain political and ad:ninistrative purposes, and
without the semblacee of corporate character.

State v. Dodge County Comrs. 10 Neb. 20.

There is no smbiguity in this Statute, but
there is a clear omission to create the offense
charged in the information. If there be any
doubt whether the Statute embracesthe offense,
that doubt is to be resolved in favor of the
accused.

United States v. Morris, 89T, 8. 14 Pet. 464,
10 L. ed. 543; United States v, Wiltherger, 18
U. 8. 5 Wheat. 76, 5 L. ed. 87; United Slates
v. Sheldon, 15U. 8.2 Wheat. 119, 4 .. ed. 159.
And see also Ferrett v. Atwqll, 1 Blatchf. 151-
156; Sedrw. Stal. ‘apd Const. L. 324-334;1
Bishop, ©Or. L. €3 184-145; United Slates v.
Clayton, 2 Dill. 224,

A departure from the languare of an unam-
biguous statute is not justiied by any tule of
construction, and is an exercise of Iggislative
authority.

Newell Universal Mill Co, v. Muziow, 115 N,
N. Y. 170; Nettles v. State, 49 Ala 33

*Head note by NORvVAL, J.
11 L R A

:

Norval, J., delivered the opinion of the:
court: . .

An ioformation was filed in the District
Court of Gage County charging the defendunt.
with unlawfully votiog at an election held in
the Village of Filley, in said county, on the-
1st day of April, 1590. The information
charzes * that Samuel Chichester, late of the-
county aforesaid, on the 1st day of April, 1890,
in the Qounty of Gage and State of Nebraska
aforesaid, then and there being, and not having -
actually resided, in the Village of Filley, in
said County of Gagze and State of Nebrasks,
the same being an incorporated village under-
the Jaws of the State of Nebraska, for three
months next preceding the annual election held
in said village, on said day did anlawfully,
willfully and purposely vote in said village at
said election on the day aforesaid, such elee-
tion being then and there duly authorized by
the Iaws of this State.” A genperal demurrer to-
the informmation was sustained, and the State-
excepted to the ruling of the court. The-
county attorney brings the case to this court
for review under section 515 of the Criminal-
Code. .

The questionpresented for decision is whether-
illegal voting at village elections is punishable-
under the provisions of section 182 of the-
Criminal Code. Section 61, art. 1, chap. 14,
Comp. Stat., prescribes the qualifications of
those entitled to vote at elections held in vil-
lages and cities of the secrnd class, It is re-
quired that the person be a qualified elector of
the State, and a resident of the city ot village-
for three months preceding any election therein.
Section 182 of the Criminal Code, under which
the prosecution was brought, provides that
“any person who shall vote in any precinct or
in any ward of a ¢ity in this State in which be-
has not actuglly resided tem days, or such
length of time as required by law, next pre-
ceding the election, or into whichk he shall bave-
come for temporary purpeses merely, shall be-
fined in any sum not exceeding $500, :nor less.-
than $50, and imprisoned in the -jail of the-
proper county not more thsn six months.™
The language used In express terms defines the-
offense of illegal voting in a precinet and city, .
and preseribes the punishment therefor, Vil
lage elections are rot specifically mentioned in
the section; and naless the word *precinet,””
used therein, includes and embraces the word
svillage,” it i3 obvious that the Legislaturehas
fafled to impose a penalty for filegal voting at
village elections. The section, being a penal
one, must be strictly construed. The iotention
of the law-maker in enacting it must be deter-
mined by giving the words their ordinary and
popular signification. The words “yillage™
and *‘precincts” are wnlike in thelr meaning.
A village iz 3 municipal corporation created
for the purpose of local goverament, and may-
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sue and be sued; a precinctis a political sub-
division of a county, possessing no corporate
powers. We conclude, therefore, that the
word *‘precinct,” as used in the section, does
not inclode a village.

It is claimed by the learned county attoroey
that, when sections 181 and 182 are construed
together, *‘they cover every species of illegal
voting at any eleetion authorized under the
laws of this State.” Section 181 provides that
“the provisions of this chapter shall apply to
all elections anthorized by the laws of this
State.” [t may be observed that chapter 18 of
the Crimipal Code, which eontains this see-
tion, embraces several sections, each relating
o offenses against the Election Laws. Thesole
purpose of the Legislature in enacting section

State oF Norte CAROLINA V. LEWIS,
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181 was to make the provisions of the chapter
apply to all kinds of electious, special as well ag
general, held in any of the political subdi-
visions enumerated in the chapter, for any puz-
pose authorized by law; but it was not intend-
ed to extend its previsions to elections held in
any political subdivision of a county not therein
epumerated. There is no law or statate in this
Htate making jllegal voting at village elections
a crime, The need of such a law must becon-
ceded, but it cannot be supplied by judicial
interpretation. That would be legislation,
which is placed wpon another department. .

The exceplions taken o the sustaining of the
demuryer to the information mus be overruled.
Judgment aceordingly.

The other Judges concur,

NORTH CAROLINA SUPREME COURT.

STATE OF NORTH CAROLINA, Appt.,

z.
N. B. LEWIS.

| SO N.C.._.... }

1. Solong asa judge assumes toact in
that capacity under a commission from the
governor, atthough issued without authority, he
s & de facto judge and his acts are valid so far as
they affect the public and the rights of third per-
80DS.

2. A de facto judge, who has acted as
such through the trial of a prosecution,
bas no anthority to errest judgment after a
verdict has been entered, because he has become
convinced that his commission ig not valid. If he
ceases to act aa a de feclo officer by his own voli-
tion, he has no authority to arrest a judgment;
and if he is still such an officer the judgment
ehounid be pronounced.

- 3. It is the duty of a court b resolvealt

doubts in favor of an official act of the chief ex-
ceutive officer of the State. : ’

4. An order assigning a judgze “to hold
fall terms™ of acourtinlien of a deceased
Judge msy be upheld under the power to assign
Ench judge to hold specizl termas of the court un~
der the circamstances, on the ground that the
governor did not exceed the limit of his powers,

although the * fall terms ** were to be held at the-
time appointed by law for the regular fall seg.
gions. .

6. Under a statute providing that the
governor may order a special term of”
court in any county whenever it shall appear to
him by the certificate of a Judge or of the county
commissioners, or otherwise, that a certain state
of facts exists, heis the sole judge of the suffi-
ciency of the evidence to satisfy him that a special
term in required.

6. The death ofa judgeisan “unavoid-
able accident,” within the meaning of Copst.,
art. 4, § 11, giving the governor power, in case of
unavoidable accident, to assizn another judge to
hold a term in lieu of the ore unable to preside,

7. Under a Constitution giving the gov-
ernor power toappoint district judges,
and, in cage of the protracted illness of, or an up~
avoidable accident to, the judge of a particular
district, which renders him unable to preside, to-
require the judge of any district to hold specified
terms of court in the district of the disabled
judge, the governor may, upon the death of a
judge, assign & judge from another district to-
hold terms in decedents district during a reason-
able time which is aliowed to elapse before the
appointment of a Buccessor to the deceased judge,.

(Davis, L., dissents from propositions 87
(December 27, 1590.)

Nore.-Officer de facto.

An officer de facto is one who has the reputation
©f being the officer he assumes to be, and yet isnot
& good officer in point of law. Clark v, Easton.
New Eng. Bep. 559, 148 Mass, 43, citing Rex v, Bed-
ford Level Corp. & East, 356; Petersiles v. Stone, 119
Mass, 465,

To make one & de faclo officer, he must have some
appearance of right 10 the office, which would lead
the public, without Inguiry, to suppose him to be
the officer he assames to be. Cox v. Houston'& T.
C. R. Co. 68 Tex. 228, citing Franco-Texas Land Co.
V. Laigle, 59 Tex. 8¢ Etate v. Carrol, 38 Conn, 449,
Bee nots to State v. Peelle (Ind.) 8 L, R. A. 28,

The mere claim to be a public officer is not enough
t0 constitute a person an officer de facto, but there
must be some color of elaim or right 1o the office,
OF, without such color, a performance of afficial
duties, with the acquiescence of the public, for
sach g length of time as to raise a presumption of
colorable right. Hamlin v. Kassafer, 15 Or. 458, cit-
11 L. R A,

}ing Brown v, Lunt, 3T Me. 428; Burke v. Elliott, 4

Ired. L. 355; Conover v. Devlin, 15 How, Pr. £7; Ex
parte Strang, Z1 Okio St., 610,

While an officer de faeto is in getual possession of
the office and in the exercise of fts funetions and
the discharge of its duties, there can be no other
incumnbent. Hamlin v, Kassafer, 15 Or. 436.

There cannot be a de facto officer without ade jurs
office. Willard v, Pike, 4 New Eng. Rep. &7, 59 V.
202, eiting Goodwin,v. Perkins, 539 Vt. 598,

Two persons cannot be officers de facto for the
same office at the same time. State v. Biossom, 19
Ner, 312,

If an office i3 filled, and the duties pertaining
thereto are performed, by an officer de jure, another
person, although claiming the oflice under color of
title, cannot become an officer de facto, Ibid., cit=
ing McCahon v. Leavenworth County Comrs. § Kan,
441; Hoardman v. Halliday, 10 Paize, 232 4 N.Y. Ch.
L. ed. 933; Morgan v. Quackenbush, 22 Barb. 803
Cohn v, Beal, 61 Miss. 399,

See also 12 L. R, A. 202; 43 L. R. A, 412,
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APPEAL by plaintiff from an order of the
judge presiding at the July Term, 1890, of
the Superor Court for Rockingham County
arresting judgment after verdict against de-
fendant indicted for assault with a deadly
weapon. JfLeversed,

Statement by Avery, J.!

This was an indictment for assault and
battery with a deadly weapon, tried at the July
“Term, 1890, of the Superior Court of Rocking-
ham County, before Whitaker, /. The judge
was acting by virtue of the following commis-
sion from the governor:

“ Raleigh, July 8, 1800,

*To Hon. Spier Whitaker—Greeting:

* We, reposing special trust and confidence
in your integrity and knowledge, do by these
Ppresents appoint you to hold fail terms of the
Superior Courts of Rockingham County be-
ginning Jaly 22, 1890, and Stokes County be-
ginning Avgust 4, 1890, in the Ninth Judicial
District, in Hea of Hon. ¥Wm. Shipp, deceased,
and do hereby confer upon you all the rights,
privileges and powers useful and pecessary to
the just ard proper discharge of the duties of
your appointment. In witness whereof his
excellency, Daniel G, Fowle, our governor and
commander-in-chief, hath sizned with his hand
these presents, and caused our great seal to be
affixed thereto. Done at our City of Raleigh,
this 8th day of July, in the year of cur Lord,
-one thousand eight hundred and pinety, and in
the one hundred and fificenth year of our
American independence. Dan’l G. Fowle,
Governor. By~ the governor, Wm. L.
Baunders, Sec. of State.”

There was a verdict of guilty, prayer for
judgment, motion in arrest of judgment for

that: Judge Shipp baving recently died, and:
the position of superior court judge for the:

Eleventh Judicial District being now vacant, by
Teason of the governor’s failure to appoint his
successor as Yequired by the Constitution and
laws of North Carolina to do, there is no one
autborized to hold the court which in the order
-of rotation should have been held by Judge
Shipp. The appointment of Judge Spier
‘Whitaker to hold this regular term of court is
without authority uoder the Constitution, he
being in the order of rotation of judges required
to hold the eourt of the Second District, Judge
Shipp’s successor, under sections 11 and 25 of
article 4 of the Constitution, being the only
person required or authorized to hold said term
-of said court. That this case is therefore esram
non judice, Tis honor, having found as a fact
ihat Judge Shipp was dead before his special
~commission to hold this court was issued, ar-
rested the judgment, and the solicitor appealed.

Mcsgrs. Theodore F. Davidson, Aify-
f7en., R.H. Battle and Samuel T.
Mordecai, for the State,

No appearance for appellee.

Avery, J., delivered the opinion of the
<court:

If Judge Spier Whitaker was acting either
-d2 jure or de faeto as judge of the Superior
Court of Rockingham County, in opening and
orgarizing that court, and in presiding at the
trial of the defendant, until the jury returned
11 LR A,
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a verdiet of guilty, it was error to allow the
motion of the defendant, and enter the order
arresting the judgment, VWere we to conceds
not only that the governor did not have the
power under the Constitution to appoint him
and clothe him with the rightful anthority, but
that his acts as a de jacto officer also ceased to
be valid and binding, as to the public and third -
persons, when he declared in open ecourt his
purpose to abdicate because he was of opinion
that the said term could not have been lawfully
held except by a succescor regularly appointed
and commissioned by the governor to fill the
vacancy caused by the death of Judge Shipp,

'still his refusal to proceed further with the

business of the court would not affect the
validity of any previous act done under color
of his appointment from the governor, and
when he was holding himself outto the public
as the righiful incumbent by virtue of the
special commission entered of record. Judge
Whitaker was a de facto officer, so long as he
continued to preside and to assert his power
under and by virtue of the commission issued
by the governor, even if we concede for the
sake of the argument that he was not the right-
fully copstituted judge of the Superior Court
of Rockingham County, and that his power as
a de facto officer continued only so long as he
exercised it. Chdef Justice Butler, in the case
of State v. Carroll, 83 Conn, 449, sfter a very
exhaustive examination and review of the
English and Americun authorities, defines and
classifies officers de facto az follows: ‘““An
officer de facto i3 one whose acts, though not
those of a lawful officer, the law, upon prin-
ciples of policy and justice, will hold valid so
far as they involve the interests of the public
and third persons, where the duties of the office
were exercised: firsf. without & known ap-
pointment or election, but under such eircum-
stances of reputation or acquiescence as were
calculated to induce people, without inguiry, to
sabmit to or invoke his action, suppoesing him
to be the officer he assumed to be; second, under
color of a koown and valid appointment or
election, but where the officer failed to conform
to some precedent requirement or condition, as
to take am cath, give abond, or the like; #hird,
nnder color of 2 known election or appoint-
ment, void because there was a want of power
in the electing or appointing body, or by reason
of some defect or irregularity in its exercise,
such Ineligibility, want of power or defect
being unknown to the publie; fourék, under
color of an election or appointment by or pur-
suant to a public anconstitutional law before
the same is adjudged to be such.”

If it be admitted that the govermor was not
empowered by art. 4, § 11, of the Constitution,
to require Judge Whitaker to hold the term of
Rockingham Court, which Judge Shipp before
his death had been assizned to hold, still, when
the commission was issued even without au-
thority, and the appointee undertook to dis-
charge the duties required of him, he was, in
so far as it affected the public and the richts of
thinl persous, de facle judge of the court, so
long as he assumed to act in that eapacity, be-
longing to the third class mentioned In the
opinion of Clicf Justice Butler, The defend-
ant, finding the judge holding the court by au-
thority of a commission from the governor re-
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quiring him to discharge that duty, without
-objection, if he had ground for rajsing any,
pleaded not guilty to ibe charge of assault and
battery, and, after a trial in which no excep-
tions were entered to the rulings of the court,
the jury returned a verdict of guilty. Up to
this point, his horor was assuming his judicial
fusetions, and it is not material, if his real pur-
pose was to make a case on appeal for this
court in which the validity of his official acts
as judge of that court would be brought in
-question, because, so long as he proceeded in
the transaction of the business of the term, he
was judge de facto of the Superior Court of
Rockingham County, and hisacts were as valid
-and coxnclusive on the deferdant, Lewis, as
though he had claimed himself, and been ad-
mitted by all others, to be the judge de jurs
-of that court, If the defendantshould beagain
put upon trial for the same offense, there can
- be no question that the record of this trial, in-
cluding a copy of Judge Whitaker's commis-
sion, would sustain a plea of former conviction.
After the judge Rad determined fhat he was
not empowered to hold the court by virtue of
the commission, he ordered, on motion, that
the judament be arrested. If, by his own
volition, he ceased to be a de facto officer after
the verdict was entered, them he had no au-
thority to arrest the judgment. If he was still
& de fiteto oflicer, there was no sufficient reason
why the judgment of the tourt should not have
n probounced, as it must hereafter bé en-
tered, on motion of the solicitor. The princi-
Ples wehave' stated, as embodied fu the opinion
in State v, Carroll, supra, are sustained by the
decisions of this court as well as the courts of
011}81‘ States. Durke v. Elliott, 4 Ired. L. 3535;
Gilliam v. Reddick, 1d, 363; People v. Staton,
%3 N. C. 546; state v. Edens, 95 N. C. 693;
State v, Speaks, 1d. 689; Atty-Gen. v. Crocker,
13§ Mass, 214; Petersilea v. Stone, 119 Mass.
485; State v, Carroll, supra, and authorities
Cted; Diggs v. Stale, 49 Ala. 311; Fenable v.
Curd, 2 Head, 532; Conoter v. Devlip, 15 How.

. 470: Stete v. Williams, 5 Wis. %08; Wood-
ruf v, MeHarry, 56 I 218. - -

‘The views which we have thus far presented
23\'etthe approval of all the membpers of the

ourt.

A majority of the court eencur in resting our
Tullng upon two additional grounds: (1) That
there is nothing in the record which, in legal
contemplation, excludes the posibility that the
governor appointed the judge to hold two
Epecial terms,—one in Rockingham and the
other in Stokes Qounty; and if he did not have
he power to require the judge assigned to a
different district to bold ***specified regular
terms,” under the provisions of section 11, art,
4, it will nevertheless be presumed that he was
€Xercising his rightful authority in ordering
the holding of special terms, (2} That the

- EOvernor did mot in fact transcend his sau-
‘homy, if he issued the commission, not be-
Cause it appeared to bim that special terms were
Becessary in the counties named therein, but
Under the jdea that he was empowered to Te-
quire the judge appointed to hold **specitied ”
regular terms, on account of the death of the
ludge assigmed to the Nintk Judicial District,
and while he had under consideration the selec-
tion of his successor,
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Section 11, art. 4, of the Constitution is as
follows: ¢ Every judge of the superior court
shall reside in the disirict for which he is
elected. The judge sball preside in the courts
of the different districts successively, but no
judge shall hold the courts in the same district
oftener than once in four years, but in case of
protracted illness of the judre assigned to pre- -
side, or any other unavoidable accident to him,
by reason of which he shall be unable to pre-
side, the governor may require any jadge to
lold one or more specified terms in said district
in Heu of the judge assigned to hold the courts
of the said district.”

Section 913 of the Code i3 a3 follows:
‘ The governor shall have power to appoint
any judge to hold special terms of the superior
court in any couniy, and, by consent of the
governor, the judges may exchange the courts
of a particular county or counties; but no
judge shall be assigoed to hold the courts of
any district oftener than once in four years,
and, whenever a judge shall die or resign, his
successor thali hold the couris of the district
allotted to his predecessor.”

Section 11, art, 4, of the Couostitution, in its
bearing upon the Statate in reference to speeial
terms, has been more than once construed
by this court, and it is now well settled that
the governor under iisexpress provisions has the
power to require a judge to hold one or more
special terms in different districts from that to
which he has been assigned in the regular
course of rotation. State v. Speaks, 93 N. C.
691, :

In the case of State v. Watson, 75 N. C. 139,
Justice Rodman, for the court, says: * The
reason assigned by the goveroor in the com-
mission, stated to be that two judges had agreed
to a partial exchange of districts, does not in
our opicion avoid the commission. The gov-
ernor is not bound to assign any ressou in the
commission, or to this court. As to all the
world, except the Legislature, he is the final
judge of the ftness of hiz reasons. It may be
that he desired to accommodate the judges, and
no public inconvenienes occurred to him as
probable. 1f so, we cannot say that the reason
was iosufficient, and that being ipsufficient it
avoided the commission. In doing so0, we
would clearly encroach on the executive duty
and responsibility.” :

It is the duty of this court to resolve all
doubts in favor of the constitutionality of a
statute passed by the Legislature, or of an off-
cial act of ihe chief executive officer of the
State. As the court says in State v. Watson,
supra, **the governor was not bound to assign
a reason;” nor must we, because a reason has
been embodied in the commission, conclude
that the governor had no other zuflicient
grounds for requiring Judge Whitaker to hold
the court. It may be, for anght that appears
to the contrary in the record proper, that the
governor acted on a certificate framed under
the provisions of the Code, & 914, and sufficient
to warrant his calling a special term at the time
when the regular terms were ordioarily held.
He had the power todoso, and might issuethe
order direct to the judge. Neither the certifi-
cate forwarded to the executive office nor the
notice sent down to the county commissioners
{Code, 913} constitute an essential part of the
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record of theterm. This court is not bound to
conclude that courts were not special terms be-
cause they are called ““fall terms” in the com-
mission, nor because they were held at the time
appointed by law for holding the regular fall
sessions., Judge Shipp being dead, the gov-
ernor had the power to call special terms of the
courts both in Rockingham and Stokes Counn-
ties. We should always assume that he did
not in fact exceed the limit of his powers un-
der the Constitution, when, consistently with
every fact disclosed, it may be that his acts
were valid. If it be granted that the successor
of Judge Shipp, had he been appointed and in-
ducted into office, would have been the proper
officer to hold the regular term of the court in
Tockingham at the precise time when Judge
Whitaker presided there, this court is not at
liberty to jump to the conclusion that some de-
lay in filiing a vacancy is not allowed, in order
that the governor, when he thinks the public
interest will be best subserved by doing so,
may take time to consider and inquire as to the
fitness of persons whose names are suggestéd
for a position so Important and responsible.
Vhere the appeintment is tendered and de-
clined, or if for any other reason there is delay,
while the chief executive is instituting inquiry
for the purpose of selecting a suitable person to
fill the office, he is not prohibited from requiring
ajudge who isnot engaged in bolding the courts
of another district to hold one or more terms in
that to which there is no judge assiened. If
the governor should purposely and unreason-
ably postpone the exercise of the appointing
power, for that, like any other misfeasance in
office, the Legislature may call him to account.

Bince section 11, art. 4, of the Constitution,
as amended in 1873, was construed in State v.
Afonroe, 80 N. C. 273, to prohibit only the hold-
irg by any judge twice in four years of the
whole series of courts comprehended in one dis-
trict {ond that case bas been since approved in
State v. Speaks, 93 N. C. 692}, it is too late to
contend that the constitutional convention in-
tended to put an end to ali exchanges or the
holding of the courts in the same county oftener
thap once in four years, with only the two ex-
ceptions,—where the jundge assigoed is disabled
by protracted illoess, or some accidental injury.
Courts have been held in all portions of the
State by judges acting under commissions
from the grovernor, and we are not disposed to
entertain a proposition to overrule ad judications
go often acted upoun by the chief exeeutive officer
of the State.  Insection 25, art. 4, of the Consti-
tution, we find the provision that “if any per-
son elected or appointed to any of seid offices
shall neglect and fail to qualify, such oftice shall
be appointed to, held and filled as provided in
case of vacancies cccurring therein,” viz., by
the governor. Suppose the governor should
appeint cne to fill such a vacancy, and the ap-
pointee should accept but fail to qualify imme-
diately, would the governor have the right, and
would it be his duty, without regard to circum-
stances, to make a second appointment imme-
diately, beeause there was some official work
awaiting the qualification of the new appoictee?
Would the courts be justified in declaring the
acts of the old incumbent void, because the
governor’s first appointee, in lieu of.the person
elected and declining, neglected to qualify, and
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the governor had unreasonably postponed mak-
ing a second appointment?

Vhere the Constitution has clothed the gov-
ernor with the power to require & judge to hold
a court in a district different from that to which.
ke is by general law assigned, upon certain
conditions, as to the fulfillment of which he
must of necessity be the judee, when he issues
the commission, this court will assume if be
could, for any reason, lawfully require such
service of a judge, that in fact the emergency
had arisen, that called for ithe exercise of the
authority given him by law. State v. Watsn,.
supra.

Constitational as well gs statutory provisions,
made in pursuance of the Organic Law, are
often so framed that the governor is left to de-
termine in bis discretion whether the contin-
gency, on the happening of which he is to-
exercise a certain power, has arisen. Ceoley,
Const. Lim. marg. pp. 41 and 187; Rendall v.
Kingston, 5 Mass. 533. And in such instances
there 13 no power lodged elsewhere to correct a.
mistale of judgment on his part. The Legis-
lature can notice a wiliful abuse of authority.

It is provided in section 914 of the Code that
the governor may order a special term of the
superior court to be heldin a county, whenever
it shall appear to him “by the certiticate of any
judge, a majority of the board of county com-
missioners, or otherwise,” that a certain state of
facts exists. He i3 the sole judge of the suffi-
ciency of the evidence to satisfy him that the
business of a court i3 such as to require the
holding of a special term, The Legislature
could not require the governor fo exercise bis.
power of appointment within a given period,
and therefore the Statute must be undersiood
{in a qualified sense growing out of thisz limit
to thelr authority) as meaning that the succes-
sor, when appointed,  shall hold the courts of
the distriet allotted to his predecessor ™ that.
shall not have beenr previously held, DBut,
looking exclusively to the phraseclogy of see-
tion 11, art. 4, we think that we are warranted
in resting our ruling upon the ground that the
Constitation by its express termsempowered the
governor to appoint Judge Whitaker to hold
the two **specitied terms * in lieu of the judge
agsigned to the district because he had not, for
want of sufficient time 10 select among eligible
lawvers, or for other good reason, designated
the successor to Judge Shipp, who had died,
after being assizned by law to the Nintk Judi-
cial Distriet. The word “‘accident” in itslezal
sense has been defined tu be * (1) an event hap-
pening without the concarrence of the will of
the person by whose agency it was caused; (2)
an event that takes place without one’s fore-
sicht or expectstion.” The death of Judge
Shipp of course is due to Dirine azency, and
therefore the first of the two definitions could
net be adopted upon our theory in this case;
but, on the other hand, the additional qualify-
ing and intensifying word *‘unavoidable” would
imply, not simply the passive state of having
no agency in bringing about the event, but the
active exertion of one’s powers to prevent it.
Death is an event that takes place without the
foresight or expectation of its victim, as well
as in epite of the natural resistance of his vital
powers and energies, and isan ‘‘ unaveidabie
accident,” happening not only without the con-
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currence of the will of the man, but because,
although summoning all of his will power, he
cannot prevent it.  Websler says that the word
**accident ” is often used in the sense of *‘an
undesigned and unfortunate occurrence of an
afflictive nature; a casualty; a mishap, as to
die by accident.” The same author defines
“unavoidable” as meaning “incapabie of being
shunned or prevented; inevitable,” Combin-
ing the synonyms of the two words, it seems
that we might say with propriety and accuracy
that Judge Shipp, though dead, had, on account
of an ** inevitable mishap, or an occurrence to
bim of an afflictive nature,” that could not
have been prevented, been unable to preside,
If, using the word ‘* aceident” in the sepse of
** chance,” we hold that the framers of our
Organic Law meant to provide only for the
contingency of the judge being disabled by
some upforeseen injury to him, can we give
effect to the adjective ‘“unavoidable,” by look-
ing into the facts attending bis mishap, and de-
claring judicially that it could not have been
shunned by any degree of care on his part, and
that any cccurrence to him, except death, was
utterly inevitalile, had he exerted all of his
power to obviate it? Anderson, in his Law
Dictionary {p. 12), says: * An accident is an
event or occurrence which happens unexpect-
-edly from the uncontrollable operations of nat-
ure alone, and without Buman agency;”—and
-that unavoidable accidents are *‘such as are
‘imevitable,” or absolutely unavoidable because
<ffected or influenced by the uncontrolable op-
€rations of nature,” Id.p.13. Thesame author
Zives also another definition as follows: *‘An
accident not occasioned in any degree, remotely
or directly, by want of such care or skill as the
law holds every man bound to exercise.” But
from the nature of the case the framers of the
Constitution could not have intended to make
their meaning dependent upon the decision of a
‘question of pneglizence, and must have used the

words in the other sense in which they are de-|

fined by the anthors. This interpretation hrings
this section into harmony with sectidn 23, art,
4, where it is provided that until a newly elected
officer, or one appointed in place of a newly
elected officer, failing to qualify, sball comply
With the conditions precedent to his lawful in-
duetion into office, the Incumbent shall hold
¢ver. In that event the duties are discharged
by the person whose regmlar time bas expired,
t¥en while the governor is searching for a suit-
able person to appoint in lieu of another chosen
o succeed bim, In our case we interpret the
Gustitution to mean that while the chief exec-
Uive officer is taking a reasonable time for de-
iberation, and acquiring information that will
#d him in choosing a competent and worthy
officer, he may require an unoccupied judge
0 hold a specified term: or terms of the courts
of the district to which his appointee will
€ assigmed by the general law immediately on
13 qualification. If we bave fairly construed
e language of the framers of the Consti-
tution, the consequences of giving Ihe sec-
Hob o proper interpretation are to be consid.
;?TEd by those intrusted with making statute
AW, and suggesting alterations in the Organic
-“AW.  But we see no ground for apprebend-
10g that a governor will ever abuse his power
Y such unreasonable delay as to impose upon
LR A

.

State oF NoRTH CAROLINA V. LEWIs,

109

eleven judges the duties and labor of twelve,
Such an unreasonable dereliction in the dis-
charge of a duty imposed by the Couostitution,
as would appear palpably to be a2 willful abuse
of his power, would make him amenable be-
fore the General Assembly, the highest of all
criminal tribunals in the State,

The order arresting judgment io this ease is
reversed,and the court below will proceed to en-
ter such judgment as it may deem proper, if the
solicitor shall pray the judgment of the court,

Judgment reversed.

Davis, J.-

Judge Whitaker was de jure judge, and his
acts, while holding de facto a regular term of
Rockingham Superior Court, which was by law
to have been held by Judge Shipp, or by hig
ssuccessor In the event of a vacaney, were valid;
and this i3 sufficient to decide the question be-
foreus. But Ido not coneur in the opinion
that the governor had the power torequire him
to hold that court under article 4, § 11, of the
Constitation, or to appoint him to hold it under
section 913 of the Code; and I will content my-
self with a brief statement of myopinion, with-
out elaboration. ‘I think article 4, § 11, of the
Constitution, a8 amended by the convention of
1875, means to provide for the inability of a
living judge, regularly assigned in order of ro-
tation to preside in any district, to do so be-
cause of his protracted ilivess, “or any other
unavoidable accident to him, by reason of
which he shall be unable to preside,” in which
event “the governor may require any judge to
Liold one or more specified terms in said dis-
trict in lieu of the judge assigned to hold the
courts of said district;” and I do pot think
that. by any fair and unstrained implication, it
can be made to apply to a vacancy, for that is
provided for in clear, express and unmistak-
able language in section 23 of the same article,
and section 11 provides only for courts to be
held in lieu of the disabled living judge, who,
as soon as his disabilities shall be removed, will
return to hold his courts, and not inlieu of his
successor who fills the vacancy caused by his
death, resignation er otherwise, unlezs he also
shall be under some temporary disability.
Under section 913 of the Code, the governor
bas power to “‘appoict any judge to hold a spe-
cial term of the superior court In any county,”
and to consent to the exchange of ccurts by
judges, but he has no power to appoint a &pe-
cial term of the court except as provided, and
only as provided, by sections 914 and 915 of the
Code; for it will be observed that the constitu-
tional provision,—art.4,§ 14,0f the Constitution
of 1863 as it existed wher State v. Walson, i3
N. €. 186, was decided,—authorized the gover-
nor, “for good reasons wbich he shall report to
the Legislature at its carrent or next session, to
require any judge to hold one or more specified
terma of said courts in lieu of the judge in
whose district they are.” This provision does
not appear in the amended Constitation. lam
not aware of any coonstruction that has been.
placed upon article 4, § 11, of the present Con-
stitution, or upon section 913 of the Code, by
this court, that will confer upon the executive
power to appoint or require a judge to hold a
regular term of the court in a vacant judicial

district. Siate v. Watson, supra, does Lot con-
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strue either, but is based upon and is a con-
struction of article 4, § 14, of the Cobstitution

of 1863, which by express. language conferred
upon the governor, for *“‘good reasons which
he shall report to the Legislature,” etc., power
to require a judge “‘to hold one or more spect-
fied terms in lieu of the judge in whose district
they are.”” And that case does not do more
than declare that the governor under that sec-
tion of article 4 of the Constitution of 1868 *is

the final judge of the fitness of his reasons™ as
to all the world, except the Legislature, to which
he is required to report them. There is no
such provigion in the precent Constitution or
laws, and it is no authority in construing the-
provisions now being considered. Stafe v.

Aunroe, SON. €. 273, so far as it relates to arti-
cle 4, § 11, only asserts that it does not restrict
the Legistature from creating an extra term of®
the superior court of any county, and desig-
natling the presiding judge to hold the same;

and State v. Speaks, 95 N, C. €89, so far as this

question is concerned, only asserts that the acts
of an officer de facto are as binding as if he

were au officer de jure; and, in that, all concur.

It is not contended by me that the amended
Constitution intended to put an end to all ex-
changes, or that the Legislaiure has .not the
powet 1o provide, within the limits of the Con-
stitution, for the ereation of addiiicnzl or spee-
ial courts, inferior to the supreme court, and
to provide for the manner in which they may
be beld, but I do not thiok that the courts
which Judge Whitaker was required to hold
were special terms or additional courts provid-
ed for byanylaw. Thiscourtis bound to take
judicial notice of the times and places at which
the regnlar terms of the superior courts are
held, and we are bounad to know, judieially,
that it was the regular fall term, and not a spec-
ial term of Rockiegham Court that Judge
V¥ hitaker was required to hold.

‘We are charged with the Enowledge that the
governor had no power to appoint a special
term of Rockingham Superior Court, except as
provided for in sections 914 and 915 of the
Code, and thers is no evidence to warrant the
assumption of presumption that the governor
wasg acting under those sections. 8o far from
it, it appears from the record, aed is found asa
fact, that it was a regular term which was 1o
have been held by Judge Shipp. I do notthink
that the governor is the sole judge of the suili-
ciency of the evidence to satlsfy him that the
business of the court i3 such as to require the
bholding of a special term; and, even if we

lowa SterrEme Coust,

could presume, without any evidence and

Ocr.,.

against the record and konowledze with which
the court is charged, that Judge Whitaker was-
required to Lold a special term of Rockingham
Superior Court, the governor had no power fo
appoint such a court to be beld at the same time-
as the regular term; and if it appeared at an
time other than a regular term, by the certifi-
cate of any judge, a majority of the board of
county <ommissioners, or otherwise, that the
business of the county required it, the duty of
the governor is imperative, whatever may be-
his opinion as to the necessity of the specinl
term, to order it. Thelanguage of the Statute
is *‘shall,” and his executive duty is to obey.
But it is said that the death of Judge Shipp
was an accident, within the meaning of article
4, § 11, of the Constifution. I cannot coreur
in this'view, It would never occur to me to-
say that Judge Shipp was “‘unable to preside”
at Rockingham Court by reason of the gecident
of his death. Death would put no accidentak
suspension to his ability to hold the court, but
it would create a vacaney, and no one could
hold it in liex of him until the vacancy was
filled, for there was no one in existence in liew
of whom it could be held. Oune may fill a va-
cancy created by the death orresignaiion of an-
other, but can it be said that he is acting in lew
of the dead man? His power o act ended with
his life, and, when that ended, his place was
vacant, and until filled there was no one in it
to act, or for whom another could act. So
much of the npinion as is based upon the sup-
posed necessity that might otherwise be im-
posed upon the governor to act hastily is an ar-
ument ab tnconzenienti, the force of which
15, [ think, greatly lessened, if not rendered
pugatory, by the provisions of sections 914 and
915 of the Code, under which special terms, if
any necessity or emergency may exist, may be
appointed in the manner plainly prescribed by
lIaw, without the exercise of any doubtful or
uncertain power which may pot exist. Con-
carring in the conclusion arrived at, and re-
gretting that I eannot coneur in the entire
opicion of the majority of the eourt, which,
however harmless it may be at the presenttime,
may, I fear, in the faiure, become a dangerous
precedent in the hands of an unwise or uncon-
scientious executive, I feel constrained to enter
my diszent to so much of the opinion as holds
that the governor had the rightiul power to re-
guire Judge Whitaker to hold the regular fall
term of Rockinglam Superior Court, made
vacant by the lamented death of Judge Shipp,
who, in the crder of rotation, would bave been
the proper judge to preside,

I0WA SUPREME COURT

George E. CROW, .ippt.,
T. .
W.H.BROWN ef al.

{.---Towa.,..)

Property purchased by a pensioner of
the United States Government with his

NorE—See Johnson v. Elkins (Ky.) 8 k K. A, a2
Holmes v. Tallada (Pa.) 3 L. R. A. 219,
11 L.R. A.

pension money is exempt from execntion or at-
tachment for his debts under U. 8. Rev. Stat.,
§ 4747, providing that pension money shall inure
whoily to the benefit of the persioner.

(Robinson, J., dissents.)
(October 24, 18%0.)

APPEAL by plaintiff from a judgment of
the Distriet Court for Adams County sus-
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taining & demurrer to the petition in an action
brought to enjoin the sale upon execution of
certain real estate alleged {o be exempt there-
from. Rerersed.

Statement by Rethrock, C%. J.:

This is an action in equity by which the
plaintiff seeks to enjoin the sale of certain real
estate upon an executiom against him and in
favor of the defendant Brown, upon the ground
that the said real estate is exempt from execu-
tion and sale. There was a demurrer to the
petition, which was sustained. Plaintiff ap-
peals.

Meszrs. Davis & Wells for appellant,

Messrs. Dale & Brown and J. J. Davis,
for appellees: .

The power to exempt real property iz a State
from the process of its courts is of the nature
of a police regulation, and belongs to the State
whkerein the real property is situated. It per-
tains exclusively to the domestic affairs of the
State, over which the Congress of the United

- Btates has no control or jurisdiction,

United States v. DeWiit, 76 U. 8. 9 Wall. 41,

19 1. ed. 549, » :
. Ii Cobgress has authority to exempt the land
in this case from process of the courts of this
State, it must have derived it from some power
expressly conferred by the Comstitution of the
United States, or necessarily implied from such
power so conferred.

Martin v. Hunter, 14U, S, 1 Wheat, 326, 4
L. ed. 102; Cooley, Coust. Lim. p. 10.

What provision of the Constitution eonfers
this new power. either in express terms or by
Decessary implication?

Rothrock, CA. J., delivered the opinion of
the court:

In the month of October, 1875, the de-
fendant Brown recovered a judgment against
the plaintiff for the sum of $400, and costs.
At that time the plaintiff was insolfent, The
plaintiT was a soldier in the War of the Re-
belh_on. and in the month of Qctober, 1886, he
feceived a pension from tbe United States on
acconnt of physical disability incurred while
Ia the military service. He was allowed and
DPaid the sum of $1,440 as arrears of pension.
Upon recetving said sum of money he bought
120 acres of land for which he paid out of said
Peusion money the sum of $3 an acre. He
buili a house on said land, into which he
moved his wife and family, and has since oc-
cupied the premizes ag a homestead. On the
18th day of May, 1589, the deferdant Brown
Caused an evecution to be issued oo said judg-
ment, and levied on the land, and by this ac-
Uon the plaintif seeks to restrain the defend-
ant Pomroy, who is sheriff, from selling the
tand io satisfaction of the judgment.

In the case of Webd v. Holt, 57 Lowa, 712, it
¥3s held that pension money was exempt from
the Payment of the debts of the pensiorer while
It was in course of transmission 1o him, but
Lot after it came into his possession. This
Eﬂnstmction of section 4747 of the Revised
“latutes of the United States was adopted by a
ajority of this court. The same prineiple
; 23 since been adbered to in the cases of Trip-
€t v. Grakam, 53 lows, 135; Baugh v. Barreit,
TLRA

Crow v. Browx.

m

6% Towa, 495; Farmer v. Turner, 64 Tows, 690,
and in Foster v. Byrne, 76 Iowa, 295, 300,

In the first and last of the cited cases i/r.
Justice Beek, and the writer hereof, dissented
from the opinion of the majority. No formal
dissent was entered in the other cases. Since
the final opinion was filed on rehearing in the
case of Foster v. Byrne, the persannel of this
court has been changed, and upon a full ex-
amination of the question a majority of the
court are of the opinion that the property pur-
chased with pensicn mouvey is exempt from
execution or attachment, under the Act of Con-
gress above cited. The reasons for such hold-
ing are fully set forth in the dissenting opin-
jons above referred to, and need not be repeated
here, It is sufficient to say that, if force and
effect are to be given to that clause of the Act
of Congress which provides thaf pensicn money
“‘shall inyre wholly to the benefit of the pen-
sioner” to the exclusion of his creditcrs, there
appears 1o us to be no escape from the conclu-
sion that the property purchased with pension
money is exempt, Any other construction of
the law would permit creditors to subject the
money as soon as it reachbes the hands of the
penstoner. It is correct, as elaimed by coun-
sel for appellees, that the weizht of authority
is contrary to our present holding. But courts
are not always controlled by the weight of au-
thority. If they were, the duties of courts of
last resort would be simply to ascertain the
number of cases involving the question, and
follow the majority. There is the other im-
portant cornsideration that the weight of au-
thority should commend itzelf to the judgment
and conscience of the court having before it
the question for determinaticn. 1f the rule
adopted by this court heretofore were such as
that rights have accrued by reason of the rule
whereby the law as declared bas become what
is Enown in the law as *“‘a rule of property,”
we might well hesitate to overrule the cases
above cited. But no such result will follow
our present holding. 'The relation of the cred-
itor of the veteran pensioned soldier has been
in no sevse changed by the decisions of this
court. The defendant in this action bas pot
extended eredit to the plaintiff by reason of
the former decisions of this coutt.

TZe decree of the District Court is reversed.

Robinson, J,, dissenting;

It is true that cenrts are nmot always con-
trolled by the weight of authority, but when
numerous courts of high standing have duly
considered a statute, and all but one or two
agree as to its intent and scope, one of the
courts so agreeing should not overrule its de-
cisions, and adopt a different view of the stat-
ute, excepting for reasouns of controlling force,
In cases of doubt it is usual and proper to give
gresi consideration to the weight of authority.
The section of the -Federal Statute construed
in the foregoing opinion is as foliows: “No
sum of money due or to be become due to any
peasioner shall be liable to aitachment, levy or
seizure, by or underany legal or equitable proc-
ess whatever, whether the same remains with
the pension office, or any officer or agent there-
of, but sball inure wholly to the benefit of
such pensioner.,” The exemption applies in
terms only to money due or to become due,
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-and there is no suggestion in the Statute that
it is designed to apply to any other kind of
property. 'The exemption applies ouly to such
money, *‘whether the same remains with the
pension office or any officer or agent thereotf,”
*he clause quoted necesgarily controlling and
\imiting the effect of the clause of the section
Immediately following. That i3 not peculiar
-vo the Statute under consideration, but bas been
frequently incorporated in substance and effect
i Acts of Congress relating to pensions, It
has heretofore, as a rule, been considered snd
‘treated as designed to exempt the pension from
-seizure for liability of the pensioner ustil it
-should be received by him. Had it been the
‘intent of Congress to exempt, not only the
.mouey, but also all property in which it should
be invested, such intent could readily have
- "been expressed in language which would have
left po room for doubt. To give the Statute
-the effect ascribed to it by the opinion of the
‘majority requires the interpolation of words
which Congress deemed it proper not to uase,

Tt was satd in Rozelle v. Rhodes, 116 Pa. 134,
7 Cent. Rep. 636, that “‘the exemption provided
by statute upon any fair and reasonable con-
struction will only protect the fund while it is
in course of transmission to the pensioner; after
that it is lialle to seizure as other mopey,”

In Friend v. Garcelon, 77 Me. 26, it was said:
“The question is whether this provision fur-
nishes any protection to or exemption of the
money after it comes into the pensioner’s
hands? A eareful esamination inclives us to
the conclusion that it does not. The meaning
of the section seems to be that the protection is
extended so long as the money remains in the
penston office or its agencies, or is in the course
-of transmission to the pensioner. It is money
‘due’ or to ‘become due,” and pot money col-
lected, that is protected by the law. By sn-
-other provision of ihe Federal Statufes a pen-
‘sioner is not allowed to pledge or scll #ny right
-or interest in his pension. The extent of all
the interference of the government seems to be
to insure the actual reception of its bounty by
the person entitled to it, TWhen the money i3
actually in the possession of the pensioner, the
proteciion is gone.” That doctrine is adhered
to in Crane v, Linnens, 77 Me. 61,

In Cranz v. White, 87 RKan. 318, it was said
that the protection afforded b¥ the Statute was
to an undelivered sum of money, and that the
clause, “but shall jnure whelly to the benefit
of such pensioner,” is quatlified by and must
be read in the light of the preceding words of
the section, and that it “applies to money due
ar to become due, and not to money paid and
in possession.” It was further said that “no-
where in the section is there reference to pen-
sion money in the hands of the pensioner. It
does pot purpert to exempt money in such
bands from the operation of state laws, either
those of taxation or the ordinary statutes con.
<erning exemptions apd indebtedness.” The
construction adopted in the foregoing cases bas
been approved in the following: State v, Fair-
don Sav. Fund & Bldg, Asse, 44 N, J. L. 3786;
Robion v. Walker, 82 Ky. 61; Faurote v. Carr,
108 Ind. 128, 6 West. Rep. 281;: Spelman v.
Aldrick, 1268 Mass, 117; Hissern v. Joknson, 27
W. Va, 652; Stockwell v. Malone Nat. Bank, 36
Hun, 583,

ilL R A,
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The doctrine of the majority opioion was
approved in Folschow v. Werner, 51 Wis, 87,
and, so far as I am aware, it Las been approved
by no other court of last resort, although some-
thing in the nature of dictum was said in ap-
proval in Hayward v. Clark, 50 Vt. 617.

It is interesting to pote, in this connection,
that the only case cited by the Supreme Cotirg
of Wiscousin to support its views is Erkert v.
MeKee, 9 Bush, 353. That case, so far as it
supports the doctrine of the Wisconsio court,
was overruled by the court which decided it in
Boblon v, Walker, supra.

kIt has been held that, before the pension
cbeck iIs cashed, it so far represents money in
the course of transmission that it may be dis-
posed of by the pensioner, and the pension
money thus be placed beyond the reach of
creditors of the pensioner.  Farmer v. Turner,
64 Iowa, 600; Hissem v. Jokngon and Hayward
v. Clark, supra.

The appellee conlends that Congress has no
power toexempt from execution pension money
after its payment fo the peesioner. That
power was questioned in Webd v, Ilt, 57 Towa,
716, in Hissem v. Johnson, supra, and in Cranz
v. White, supra. It was refersed to, but not
determined, in United States v. Hell, 98 U. S,
343, 25 L. ed. 180, that case going no further
than to hold that Congress may enact laws to
protect pension money until it shall have passed
into the hands of the pensiover., The power
to enact laws, which shall have the effect nec-
essarily given to the section under considera-
tion by the opinion of the majority, is not ex-
pressed in the Constitation, und, if possessed
by Congress, it is an implied or incidental
power. In the view I take of the Statute, it is
not recessary to determine whether that power
exists; but the fact that, if exercised, it would
create in many, if not gll, the States a new
class of exemptions, and would be contrary to
the general policy of Congress not to interfere
unnecessarily with the domestic affairs of the
several States, is an addilional reason in favor
of the conclusion that Congress did not intend
to exempt property ip the hands of the pen-
sioner, purchased with the pensiorn money,
from liability for bis debts, but did intend to
leave the matter of creating such exemption
to the discretion of the State Lecislature.
Happily, the General Assembly of Iowa, by
chapter 23 of the Acts of the 20th General As-
sembly, has extended the protection provided
by Congress te investments made by the pen-
siomer, and the question involved io this case
will be of interest in comparatively few eases.
BeJieving, ‘as I do, however, that the construc-
tion of the Federal Statute adopted by the ma-
jority is mot sanctioned by the rules of con-
struction, and that it does not effectuate the
intent of Congress, I cannot but dissent from
their opinion, ’

Certainly the prior decisions of this court
should not be overruled, and the great weight
of authority disrezarded, unless for reasons so
convincing as to leave little room to doubt the
correctness of such a course; and this does not
seem to me to be a case of that kind, In my
opinion, the judgment of the district court
should be affirmed.

Petition for rehearing overruled.



1350.

Louis HARBACH, Appt.,
€.
DES MOINES & KANSAS CITY R. CO.

{-...Jowa.__.}

1. Laying a railread track in a street
heing prohihited by Code, § 464, until the damage
Is ascertained and paid to abutting ownerd, the
company or its assicnee may be enjoined from
operation of the road until payment of the dama-
ges, aithough a prior judgment for the damages
has been obtained against the company in an
action at law, which remains unpaid,

2. An adjudication on an issue present-
ed by an intervening petition, which asks
no relief by injunection, although there was a
prayer for injuncticn in the original complaint,
does not bar another suit by the intervenos for
an injunction,

3. A judgment for damages caused by
laying a railroad track without payment
of compensation merges a defense of consent to
the laying of the tracks, and is a bar to such de-
fense in & =it for injunction against operating
the road until the damages are paid.

4. When the purchaser of a raflroad
from a trespasser, who has lai@ the frack
without right to do so, takes possession, a new
cause of action arises, and as to sueh purchaser
the Statute of Limitations begins to run from
that date,

(January-29. 1890.)

APPEAL by plaiatifl from a judgment of the
Distriet Court for Polk County in faver of
defendant in an action brought fo enjoin de-
fendant from operating its road until it paid
the damages for the injuries resulting to plain-
Ufl's property from ihe construction of the
Toad. Rerersed. -

Statement by Grauger, J.:

This action is based npon the following state
of facts: In July and August, 1883, fhe Des
Motnes, Osceola & Southern Railrodd Com-
Pauy, the then owner of the railroad property
10w owned aod operated by the defendant, the
Des Moines & Kansas City Railway Company,
without the payment of damages to the plain-
tifl's abutting property, Jaid down a railroad
track in the street souih of the plaintiff’s prop-
erty, and another track partly in an alley on
ibe north of the plaintiff's property, which was
a lot and dwelling-house fronting south, the
Iot being 44 feet on the south front and run-
Limg back to the alley some 56 feet. Ina suit
brought in the Polk Circuit Court for the May

erm, 1885, to recover against the then cwner
of the railroad, the Des Moines, Osceola &
Southern Railroad Company, the damages for
lay. Ing these tracks, the plaintifT, as intervenor,
Was subsequently adjudged to be the owner of

- the D_I‘Operg’, and on October 19, 1586, recovered
Yerdict and judgment for the damages in the
Sum of §1,500. In this suit the Des Moines,
Osceoly & Southern Railroad Company had
appeared and filed an answer, which was sub-
fcquently withdrawn; and, on default for want
ol an answer, the casc was submitted to the
Jury for an assessment of damages, and & ver-
dict for 21,500 rendered, and judzment ren.
deted thereon, The defendant herein obtained
LR A
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its title to the railroad property of the Des
Moines, Osceola & Southern Railroad Com-
pany, through one M. V., B. Edgerly, who
was the purchaser under a foreclosure sale in
the federal court in October, 1887, which sale
was confirmed, and possession obtained in Jan-
uary, 1888, ‘The petition asks that the defend-
ant Company be enjoined from the operation of
its road, and the maintaining of its tracks
as laid, until the judgment obtained against
the Des Moines, Osceola & Southern Railroad
Company is paid. The answer i3 in four di-
visions, and preseants, in substance, defenses as
follows: (1) That the suit in the federal court,
by virtue of which the road was soclg to the de-
fendant Company, was commenced before the
gction in which the plaintiff obtained the judg-
ment which he now seeks to collect; and that
the rendition of that judgment is a merger of
his cause of action therein; and that its collec-
tion must be from the company against which
it was rendered. (2) That the action is barred
by the Statute of Limitations. (3) That the
defendant Company committed no acts of in-
jury against the plaintiff, and that the plain-
tiff’s remedy is merged in the former judg-
ment. (4) That the tracks were placed and con- .
structed i the sireet and alley by acquieseence
and consent of the then owner of the property
claimed to be injured. To this answer there
was a demurrer, which was overruled; and
from a judgment against him the plaiotiff ap-
peals.

Mr. Whiting S, Clark, for appellant:

The adjudication against the Osceola Com-

pany is conclusive as to the amount and the
grounds of the verdict and judgment where-
ever brought in question collaterally against
third parties and in this suit against the defend-
ant as a subsequent grantee of the railroad
property of the Osceola Company.
_ Strong v. Lawrencé, 53 lowa, 57; Sidens-
parker v. Sidensparker, 52 Me, 481; Ferguson
v. Kumler, 11 Minn. 104; Starr v. Starr, 1
Ohio, 821; Candeev. Lord, 2 N, Y. 269; Sui-
kart v, Shaum, 24 Ohio St. 432; Seott v. Indi-
anapslis Wagon Works, 48 Ind. 75; Smith v.
Keen, 26 Me. 411; 1 Herman, Estoppel, £5 390,
301,

In all cases where a junior mortgagee or
judgment lienholder has been allowed to re-
deem, when not madea party to the foreclos
ure of asenior mortgage, the decree between the
proper parties has been deemed conclusive as
to the amount then due, in the absence of fraud
and collusion.

Holiiday v. Arthur, 25 Iowa, 19; Joknson v.
Harmon, 19 lowa, 56; Ten Eyck v. Casad, 15
Iowa, 524; Knowlee v. Rablin, 20 Iowa, 101;
Douglags v. Bishop, 27 1owa, 214; Street v, Beal,
16 Towa, 63; Cockes v. Sherman, 1 Freem. Ch,
13.

In the case at bar the ground on which
the equitable relief is asked has arisep since
the judgment and is a failure tc pay the
jidgment, and the coatinnance of the tracks
and their operation in the street,

In principle this court basrepeatedly decided,
in right-of-way cases, the same questions here
presented,

Henry v, Dubugque & P. B, Co. 10 Towa, 540;
Richards v. Des Moines Valley R. Co. 18Iowa,
8
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260; ILbbav. Chicago & 8. W. R. Co. 89 Towa,
343; Conger v. Burlingion & 8. W, R. (Co. 41
lowa, 422; Tharp v, Burlington & 8 W. R.
Co, 42 Towa, 709 Irish v. Burlington & 8. W.
R. Co, 41 Towa, 330; Varner v, St. Louis &C.
B R (o 55 lowa, 633,

The court has full power in granting the re-
1lief asked to fix the status of the judgment and
provide against its attempted enforcement as a
condition to the relief, as in the right-of-way
cgses.

“Gear v. Dubuque & 8. O. R. (b, 20 Towa,
b527; Walther v. Warner, 25 Mo, 217; Hanson
v. Chicago, M. & 8t. P. B. (b. 61Towa, 558

Messrs. Eauffman & Guerasey for ap-
pellee. :

Granger, J., delivered the opinion of the
- court:

In our copsideration of the case we will
spenk of the Des Moines, Osceola & Southern
Railway Company as the “‘Osceola Company,”
as it is thus referred to im argument., The
Osceola Compaoy laid its track in the street in
question without authority, and the plaintiff
thercafter, in a proceeding at law, obtained a
judement against such company for $1,500, as
the resulting damage, which i3 unpaid. Be-
fore the cornmencement of the suit for damages
& foreclosure suit was commenced in the fed-
eral court, which resulted io a decree and sale
of the road, under which the defendant now
owns it. -

1. The first question presented by the record
is, Are the rights of the plaintiff so merged in
the judament against the Oscecla Company as
to defeat this action? To us the logical course
is to first inquire if this proceeding would be
available to the Osceola Company, if it still
owned the road, and the plaintiff had kis judg-
ment. Code, & 464, provides that cities shall
*bave the power io suthorize or forbid the
location and laying down of tracks for rail-
ways - - ° on all streets, alleys and public
places; but no railway track ecan thus be lo-
cated and laid down until after the injury to
property sabutting upen the street, alley or
public places upon which such railway track
is proposed to be located and laid down has
been ascertained and compepsated in the man-
ner provided,” etc, ’

It is to be kept in mind that this proceeding
is not, in whole orin part, for property taken
by the compauy, but for damage to property
abutting on the street because of the location
of the road in the street. In such a case the
plaintiff ceuld not institute proceedings. and
merely have the damagze assessed. Mulholland
v. Des Moines, A, & W. R, (0. 60 Iowa, 740. His
only method of haviog his damage judicially
determined, at his own instance, is by & proceed-
ing forjudgment. Itis, as weunderstand, con-
ceded that upon & miere assessment by asheriff’s
jury, or on appeal thetefrom, if the damage i3
not paid, the company may be enjoined on the
ground that it isa trespasser, and maintaining a
nuisanece;that the occupancy of & street insuch
& manner, wWithout first taking steps to ascer-
tain the damage, and paying the same, is a
nuisance, See Merchants Union Barb Wire Co.
v. Chicago, B, & Q. R. Co. 70 lowa, 105,

As we understand, then, this gdfestion is
practically involved: If a company or person
11 L. R A.
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shall become a coniinuing trespasser on the
premises of another, and the injured party
shall obtain a judgment for the damage, which
because of the insolveney of the party, or for
other reasons, is not collectible, does the mere
fact of obtaining the judgment devest the prop-
erty owner of the right, by other proceedings,
to remove the trespasser, and abate the nuisarce
caused by the trespass? If so, we naturally
inquire, Why? Has the position the support
of authority or reason? We are referred to
Coy v. Lyons City Counail, 17 Iowa, 1; Lamb
v. MeConkey, 76 lowa, 47; Hawk v, Erans, 76
Iown, 593, and Whilaker v. Johnson Co,, 13
Iowa, 596. But, with our understanding of
ihe cases, they involve no such question. The
question involved in this suit was in no way
involved, nor do we see how it could have
been, in the suit fordamage. It istrue that an
injunetion suit might have been in lieu of the
suit for damage; but the plaintiff had the right
to prosecute his claim for damage to a judg-
ment, with the hope or belief that when the
damage was fixed it would be paid. The most
that can be said of the suit for damage is that
it adjudged the company a trespasser, and de-
termined the damage. To know what right
thiz judgment gave the defendant Company,
we must look to the terms of the judgment and
the law. The judgment fixes the damage, and
gives the plaintiff a right to collect the same by
the ordinary processes of the court. The law
(Code, & 464) provides that the track shall not
be laid until the damage is ascertained and
paid. The law contemplates both ascertain-
ment and payment before the right of ocevpancy
exists. We see nothing in the facts of the
Company becoming a trespasser, and that the
plaintiff sought by other means or methods to
get hispay, and failed to create & right of occu-
pancy in behalf of the Company. Thisconelu-
sion has strong support in the cases of Henry
v. Dubugue & P. R. Co_,10 Iowa, 540, and Rich-
ards v. Des Moines Valley B. Co., 18 Yowa, 259,
The case of Conger v. Burlington & 5. W. R.Co.,
41 Tows, 419, gives recognition to this kind
of proceeding, “‘as a means of coercing pay-
went of damages.” See also Irish v. Burling-
ton & 8. W. K. Co., 41 lowa, 3%0, in which case
there seems to have been a judament, and not
2 mere assessment of damages.  See also Far-
ner v, St. Louis & C. R. R. Co. 53 Towa, 677.
This reasoning has been on the basis of deal-
ing with the Osceola Company. ‘We next in-
quire what advantage bas the defendant Com-
pany that the Osceola Company could not
have?! A poiot especially urged is that the
foreclosure suit inthe federal court was com-
menced before the suit for damage was, and
that the defendant Company can in no way be
affected by the adjudication in the damage
suit. That is probably true, but we think there
is a misapprebension as to the real purpose of
this proceeding. If the effect of this proceed-
ing is toestablish a liability against the defend-
ant Company for the judgment in question,
then the force of appellee’s position isapparent.
But we do not understand plaintiff to assert the
defendant’s Hability on the judgment, but only
that by its purchase it obtained no right to
maintain the tracks in the streets in question:
that the Osceola Company bad no such right,
even after the judgment for damage, and that
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the defendant Company took only the rights
of the Osceola Company. With this view there
seems to be little room for controversy as to
this branch of the case. The defendant Com-
pany purchased only the Osceola Company’s
roads and fracks, with such rights as the com-
pany possessed, If the Osceola Company  had
not the right to maintain the tracks in the street,
this Company has not. This proceeding is to
give the Company its choice to pay the damage
and occupy the street, as the Osceola Company
might have dooe, or, without payment, to
abandon the street, as the Osceola Company
could have been required to do. The authori-
ties cited have no applieation to such a state of
facts. As we view the case, the defendant
Company has no right to the streets, by virtue
of its purchase, that should not be accorded to
the Osceola Company, if it were a deferidant
in this proceeding.

One otker point urged can best be considered
in this connection. It is thatin the suit for
damage there was a prayer for an injunction,
as in this case; and hence that the point has been
adjudicated, and is a bar to this proceeding.
Itis doubtful if the question properly arises
urder the state of the record; but itis sufficient
0 say that the damage suit wasoriginally com-
menced by one Kelly, who then owned the abut-
ting premises, and his petition did contain such a
prayer. Pending the suit the plaintiff, Har-
bach, became the owner of the premises, and
the interested party adverseto the eompany,
and came ioto the suit by intervention. The
adjudication was finally on the issue presented
by the intervention petition; and mo relief is
therein asked by way of injunction, nor did
that proceeding nvelve any issue in this case,

2. The fourth division of the defendani’s
answer pleads that the fracks were laid upon
the streets in question by the acquiescence aud
consent of the then ownper of the abutting
Premises, given by parol. The demurrer, of
course, admits the facts, but denies their suffi-
tiency. The petition alleges the obtaping of
the judgment against the Osceola Company
for damage, and that fact stands ubdenied in
the case, and s to be trested as a fact; and, as
t6 the Qsceola Company, that judgment oper-
ates as a merger of whatever defenses might
have been pleaded in the suit. The fact that
% occupied the street by the consent of the
abutting property owner, of course, could have
been pleaded, and would have been a good de-
fense. By the neglect to so plead, that com-
prany would be barred, The defendant Com-
pany i3 in no better position. By its purchase
it succeeded to no mere rights than the Osceola
Company had.

3. The only remaining question Teguiring
consideration Is that of the Statate of Limita-
tlons. It i3 true that more than five years
€lapsed after the ‘tracks were laid befora the
- Commencement of thissuit. The case of Pratt
Y. Des Moines N, W. R.Ca., 72 Iowa, 249, is re-
lied upon by appellee as controlling this point
In the case. We, however, think the point
must be ruled on a state of factsentirely differ-
¢ut, and as to which the case has no appliea-
bility, A few words, to our minds, should be
conclusive of this branch of thecase. The Os-
ceola Company, while occapying the street,
Wasg, as we have held, a trespasser. It had no
UL RA.
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right to maintain the track in that place,
Having no such right, a conveyance of its in.
terest to the defendant Company could give it
no such right. 8o far as the defendant Com-
pany is concerned its trespass began when it
assumed to maintain the track in the street.
Its act in this respect is entirely distinet from
that of the Osceola Company. The judgment
for the trespass against the Osceola Company
is not against this Company; and, if it pays it,
it is only to secure a right in consideration of
the payment. The Osceola Company had the
right to pay the judgment, and continue its
tracks on the street. The most that the defend-
ant Company can claim in this respect is the
right to do ihe same thing. When the defend-
ant Company took possession of the street, a
new cause of action arcse. The plaintiff might
permit the Osceola Company to Temain, asa fa-
vor, or for other reasoms. Such a privilege
would not pass by a sale of the roatf to this
Cowpany. This cause of action did not arise
uuntil Janvary, 1888, and is not barred by the
SBatute of Limitations. The answer does not
state a defense to the plaintiff’s cause of action,
and the district court erred in overruling the
demurrer. '
Beversed,

Petition for rebearing denied October Term,
1390.

A. R. WILLETT, Appt.,
7. o
8. YOUKG & al.

1. Trustees of a township are not per-
sonally liable oo an order directed to tha

_town ¢lerk t¢ be paid ont of the towunship fund
and signed by them with the words “trustees™
added to their signature,

2. The invalidity of "a trustees’ order .
given for property purchased for a township will
not make them personally liable on the order.

(February 9, 1391)

APPEAL by plaintiff from a judgment of
the District Court for Story County in
favor of defendants in an action brought to
bold township trustees persomally liable upon
an order given by them in payment for prop-
erty purchased for the township. Afirmed,

The facts are stated in the opinion.

Mr. J. W. Willett for appellant.

J3essrs, Punson & Gifford end F. D,
Thompson for appellees.

Rothrock, J., delivered the opinion of the
court:

1. The order upon which the suit was
brought was in these words:

OFFIcE OF THE BoArRD OF TRUSTEES

State of Iowa, of the
Story County. Township of Milford.
: June 30, 1877.

To tha clerk of said township:
Pay to the Wanchope Grader Company, or
bearer, three hundred and seventy-five dollars,
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