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LAWYERS' REPORTS, 
ANNOTATED . 

• • • 
CONNECTICUT SUPREME COURT OF ERRORS. 

Jacob BROSCHART 
". 

Henry TUTTLE. 

(59 Conn. L) 

1. Allegations that defendant's horse 
was badly broken a.nd more or less un
manageable, and that as plaintllf and de
fendant approached each other on the highway 
"defendant carelessly and negligently drove or 
permitted his horse to go SCl'088 tbe highway and 
to strike Violently against the mare of plaintifl'," 
do not show that the action is founded upon 8 
Violation of a statute requiring persons driving 
Qn a h'ighway when they meet to turn to the 
right., and each give balf the traveled path. 

2. Wbere treble damages are allowed. 
the proper practice is for the jury to find such 
damages as they think proper, and then for the 
COurt. to enhance the amount to meet the stat
utory requirements. 

3. An u.n1a.wfal act by a person. if it di-

rectiy contributes to 8 personal injury which he 
sustaiIDl. is 8 conclusive bar to a recovery for 
HUch injury against another person on the ground 
of negligence. 

4. Driving at an unla.wful speed on a 
street; if it contributes to an injury receil"ed in 
a collision with another team, is a bar to a reeov· 
ery for the negligence of the other party. 

5. Whether the rate of'speed at which a 
person was driving was greater than 
that permitted by an ordinance, and if so whether 
the illegal act contributed to a collision with an. 
other team. are quest-ions for the jury. 

6. Statements of' one party to the other 
in a conversation about a claim of the 
latter against him, that the former is a lawyer 
and can carry on a suit at ODe si.:J::th the expense 
of the otber, and that he knows every juryman 
in the county and that twelve men ca.nnot be got 
togethzr that will decide against hi~ may be 
proved in an action brought upon such claim, as 
they may. in the absence of eXplanation, tend in 
some degree to evince a consciousness of liability 
upon the claim. 

Non:.-Collision on hiohway; rule oj the road. lloaded. Dudley v. Bolles. 24 Wend. 465; Beach v. 
The law of the road in the United. States requires Pa~meter, ZI Pa. 196; Washburn v. Tracy, 2 D. 

travelers in vehicles when they approach each other! Chip. (Vt.) 128. 
Ilpon a highway each to ~rn to the Tight if re-MQn· 
ably practicable. and itatutes of various States 
Prescribe this rule. Palmer v. Barker. 11 Me. 338; 
Jaquith v. RIchardson,. 8 Met. 213: Earingv. Lan· 
singh, 7 Wend. 1M; Smith v. Dygert, 12 Barb. 613., 

The rule applies to travelers who approach each 
other in coming from opposite directions. Bolton 
v. Colder. 1 Watts. 360. 

But in Louisiana it is held to apply equally to 
following travelers who attempt to pass a traveler 
in advance of them. A vegno v. Hart. 25 La. Ann. 
235. 

In snch CIl.3e the advance traveler is under no 
l~l obligation to turn to either side to allow the 
following traveler to get in front of him. Bolton 
v. Colder. 8Uvra. 

E:rCeptio1l8 to role. 

Rule flot inflexible.. 

The rules are not inftexible. and a strict observ_ 
ance should be avoided when there :is a plain risk 
in adhering to them. The Pilot, 1 Biss.l6d; The 
Santa Claus. Olc. 428, 1 Blatchf. 370; The Sunny. 
side. 1 Bro-wu, Adm. 250. 

Where a -person too rigidly adheres to the rule of 
going to the right when the in,ury might have 
been averted by variance from the rule. he may be 
charged with fault. Johnson v. Small, 5 a !Ion. 
25; Goodhue v. nix, 2 Gray, lSI; Smith v. Gardner. 
11 Gray. 418; Brooks v. Hart, 14 N. H. 00'i; O'Malley 
v. Dorn. 'Z' Wis. 236~ Allen v. Mackay. 1 Sprague., 
219: The Cornelius C. Vanderbilt. Abb. Adm. 361; 
The Friend. 1 W. Rob. 478; The Commerce. 3 W. 
Rob. 295. 

Violation of nde; penalty. 
The exceptions to the rule of the road depend up.. 

On the special circumstances of the case, and in Where ODe drinn/il' on lit country road fails to 
respect to which no generul rule can be applied. turn out for another whom he meets, as required 
St. Jobn v. Paine. 51 U. S. 10 How. 557. J3L. ed. 537; bytbe Rhode Island Statute, and so compels e:uch 
New York &- L. U. S. Mail S. S. Co. v. Rumbal1. 62 other to drive upon the side of the road,. w.here he 
U. S. 2I How. 312.16 L. ed. 144; The Cayuga., 81 U. is injured by colliding with a pM standing outside 
s. 14 Wall. 2':'5, :II L. ed. 829; The W. H. Clark," 5 of. but near. the traveled part of the road, he may 
Bis.~. 312; The Grace Girller. 7' U. S. 'Z' Wall 196. 19 sue the other, who fails to turn out for him mcom· 
L. ed.na; The Orinoco. Holt, Rule of the Road. 98; pliance with the Statute. Mahoganyv.Ward., 18 R. 
The Flora. Id.114,; The Great Eastern. Id.I67; Tbe L -. YndexDD,158. 
Graf Vnn Rechteren,. Id. 247; The Emma. Id. 2(Ij; The Statute providing & "J)enalty for a person 
The Aura. Id. 255. driving upon a roadway and about to meet a pags. 

The rule of the road does not usually apply to ing team, who does not turn to the right of the 
persons on horseback. who mu.....-t as a rule yield the centre of the road. does not provide per Be that an 
road to a vehicle. especially a -vehicle heavily offender shall be liable for all damage which may 
lIL.RA. 3 33 

See also 20 L. R A. 61; 26 L. R A. 408, 769. 



CONNECTICUT SUPREME COURT c»- ERRORS. APlt.,. 

7. Statements obviously made to dis
courage the bringiug o~ a. suit by pre
dicting the other party's defeat and disadvantage 
in the way of ~nses because the party making 
them is a lawyer are not privileged on the ground 
that they are made for the purpOSe of a com
promise. 

(Aprill5. 1890.) 

CROSS-APPEALS from a judgment of the 
Superior Court for New Haven Countyren

dered in an action brought to recover damages 
for the killing of plaintiff's horse by the al· 
leged negli~ence of defendant, plaintiff appeal· 
ing from the refusal to give him treble damages, 
and defendant appealing because of rulings 
and instructions which "permitted the return of 
a verdict against him. Affirmed on plaintiff's 
appeal. Rerersed on dej'endnnt'8 appeal. 

The facts are stated in the opinion. 
Me83"rS. L. Harrison and E. P. Arvine, 

for plaintifi': 
The court should have granted our motion 

that damages be trebled. The Statute express
ly gives these damages where any person is in
jured by the neglect of another to turn to the 
right, when they meet in driving on the high
way. 

Gen. Stat. ~ 2690. 
It is not"necessaryto ask for treble damages. 

The court adjudges them as matter of law. 
Hart v. Brown, ~ Root, 301; Lobdell v . .... Yew 

Baiford, 1 :Mass. 153; Sedgw. Damages, 571; 2 
Wait, Act. and Def. 452. 

It is not necessary to give the defendant no
tice of any matters of law. 

Pom. Hem. ~~ 529, 530; BJiss, Code PI. 
§ 181; 8edgw. Stat. and Const. L. ~§ 113,114. 

happen while there. but his liability depends upon 
the rules of lawappiicable to cases of nell"ligence. 
Newman v. Ernst, 81 N. Y. S. R. ~ CitlUg Earing" v. 
Lansingh. '1 Wend. 185: Simmonsou v. Stellenmerf. 
1 Edm.8el.Cas.l!H; Brooksv. Hart,U N. H.ID7; 
Parker v. Adams, 12 Met. 416; Palmer v. Barlr;er.ll 
Me. 338. 

C.are required of traveler. 

An instruction that if neither pJainti1f nor the 
driver of the buggy in which he sat was guilty of 
negligence, but that if the driver of defeDt1"nnt's 
wagon. which collided with the huggy. was guiltr 
of negligence, the verdict should be for plaiutiff. 
correctly states the law upon the exercL.;;e of or
dinary care. Christian v. Erwin. l25 TIL 619. 

A traveler upon a highway may presume, in the 
absence of knowledge of a defect therein. that it is 
reasonably safe; and if the bighway be along a 
level tract of country. he may ride or drive at a 
pace such as ordinarily prudent persons would 
adopt as safe under like cirounurtances. Wall v. 
Hill"hland. 7'.1 Wis. 435. 

The Act ginng the Boston Protective Depart
ment the rilrht of way:ln going to a fire does not 
:relieve it from liability for negligence in injuring 
one not contributing to the injury. Newcomb v. 
Boston Protective. ·Department" II New Eng. Rep. 
282. 146 MR-'l& 596. 

A driver of a fire engine going to a fire, whose 
duty it is to folio,.,. the direction of a hose cart in 
front of him. and who must avoid all wagons and 
obstructions. cannot be held to the same degree of 
care as an ordinary driver; and where he was in
;lured by being thrown 01r tbe engine in CO~ 
quence of the wheel of his cart dropping iI'to a bole 
over which the hose cart ~. he was held not 
guiltv of contributory negligence. Coots v. De
troit., 5 L R..A.. 3l5. and noli; '15 Mich. 628.. 
llL.RA. 

The court did not err in refusing to charge
the jury that the plaintiff's violation of the city 
ordinance would be a conclusive bar to his re
covery. 

BartjGTd v. Talcott, 48 Conn. 526: Klrby v. 
Boylaton Mar1cetA880. 14 Gray, 249; Heeney v. 
Spra.que, 11 R. L 456; .Jl00TtJ v. Gadsden, 93 N. 
Y. 12; Fuehs v. Selnnidt,8 Daly, 317; Van.
dyke v. Cr:ncinnati, 1 Disney, 532. 

The weight of authority is decidedly against 
the conclusive character of a violation of a mu· 
nicipal ordinance on the subject of negligence. 

Redf. Neg. ~ 104; li'l"08t v. Plumb, 40 Conn. 
11!; Steele v. Burkhardt, 1041Iass. 59; Hanlon 
v. &uth Boston Horse R. (;ro. 129 .Mass. 310;. 
hTewcomh v. &aton Protectz"'De Department, 6-
New Eng. Rep. 282, 146l\oIa...~. 59B; Knupjle v. 
Kntckerboclcer Ice 00. 84 N. Y. 488; Platz v. 
Cohoes. 89 N. Y. 219; Hamilton v. Godilig, ,55. 
)Ofe. 419; lleeney v. Sprague, 8Upra.~' Lester v. 
H01.llard Bank, 33 Md. 558; Niemeyer v. W dgM. 
'15 Va. 239; Western &: .d. R. Co. v. Jones, 65-
Ga. 63t; Chirago. B. & Q. R. Co. v. Sims. 17 
Neb. 691; Cook v. Johnston, 58· "Mich. 437;. 
Sutton v. Wauwatosa, 29 'Vis. 21; Schmid 'V. 

HumplmW.48 Iowa, 652; Harris v. Runne18. 
53 U. 8.12 How. 79, 13 L. ed. 901; Union Go/if 
Min. Co. v. R.t:Jdy Mountain ])tat. Bank, 96 U. 
8. 640. 24 L. ed. 648; Wetherell v. Jones, 3 Barn. 
& Ad. 221. 

The declarations of the defendant, objected 
to by his counsel, were properly admitted by 
the court. They were in no way conn-ected by 
the offer of compromise. An admi-.sioD of It 
fact is none the less admissible because made 
in connection with an offer of compromise. 

Harl/ord Bridge Co. v. Granger. 4 Conn. 142,. 

Omtrib'Utoru nealiaenu deteaf..81'UOt'eT!I. 

The general rule in actions for injuries su1fered' 
from a collL.qon on a highway is that plaintiff. to
recover, must. himself, be free from fault contrib
utingto produce or occasion the mischief of which 
he complains. McLane v. Sharpe., 2 Han. (Del.) ~I; 
Larrabee v. Sewall, 86 3-le. 376: Parker v. AdaJns. 12" 
Met. 415: Munroe v. Leach. '1 Met. 274; Lane v_ 
Crombie. 12 Pick. 11'1; Lane v. Bryant. 9 Gray, 2i5; 
FUles v. Dearborn, 1 Pick. 345; Mabley v. Kittleber_ 
ger. 37 Mich. 360; Daniels v. Clegg. 28 Mich. 3:!; 
Brooks v. Hart, H N. H.OO'1; Drake v. Mount" 33.N. 
J. L.4U;Moody v.Osll"ood,M N. Y.488; Wynn v~ 
Allard, 5 Watts & S. 5.U; Wood v. Luscomb, 2S 
Wis. 287; Harpen v. Curtis, 1 E. D. Smith, 78: Knapp 
v. 8aIsbwy. 2 C8.mpb. 500; Jones v. Boyce, 1 Stark. 
4C\Z: Pluckwell v. Wilson, 5 Car. & P. 375: Williams 
v. Holland, 6 Car. &- P. 23; Wayde v. Lady Carr. ::! 
DowL & R. 255. 

Unskillful or reckless driving is such negligence 
as will prevent a recov-ery if it contributes to the
injury. Peoria Bridge A.."80. v. Loomis, 20 Ill. ZJ5; 
Pittsburgh Southern H.. Co. v. Taylor, 104 Pa. 3)6; 
,Acker v.Anderson County. 20 S. C.495; Cassedy Y. 

Stockbridge, 21 Vt. 391; Flower v. Adam. 2 Taunt~ 
au. 

Attempt to pass adronce traveler: 

A follower attempts to pass another at hi3 peril. 
and is responsible for aU damages caused thereby_ 
.Avegno v. Hart. 35 La. Ann.~. 

.An attempt of a foilowingtmveler to pftS'J an ad
vance traveler. if not made reck}e831y. is not such 
contributory negligence as will defeat a reeovery 
for injuries from a defective roadway. Mocbler v. 
Sbaft."!bury. 4B Vt. 580; Fopper v. Wheatland,. 59 
Wis. 623. 

The rule applies to vessels navigating the ocean. 
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148; Fuller v. Ha'YflPt.on. ~5 Conn. 416, 426; I W.inclIeste'r ,Repeating ..41'111:8 Co. 103 U. S. 261. 
Jiarsh v. Gold, 2 PIck. 285; Home ins. Co. v. 26 L. ed. 539. 
Baltimore Warehouse lb. 93 U. S. 527. 548, 23 The court erred in allowing the evidence of 
L. ed. 868, 870. the conversation held between the plaintiff and 

JleMTs. W. C .. Case and L. N. Blyden. 'defendant to go to the jury and to be COD sid· 
burgh,. for defendant: ered by them. 

The court erred in its charge, and in its refu- 'Stranahan v. East Haddam, 11 Conn. 507. 
sal to charge as requested, with regard tathe ef- Conversation while engaged in the endeavor 
feet of the plaintiff's violation of the city ordi- to settle difficulties is privileged and not to be 
Dance upon his right to recover. Contributory used against either party, \t0less one of the par· 
negligence shown by fast driving is very dif- ties admits a fact because it is a fact. 
fereot from the willful violation of the law; Hartford Bridge Co. v. Granger, 40000. 142; 
and wbile the rate of speed fixed by the ordi· Strong v. Stelcort, 9 Heisk. 137; Woody. Wood, 3 
Dance is a proper thing to be taken into con- Ala. 756; Daniela v. Woonsocket,l1 R.1. 4; Ride
sideration in determining whether tbe driving outv.lfewton.17 N.H. 71; Wisconsin State Bank 
of the plaintiff was so rapid as to constitute I v. Dutton, 11 Wis. 371; Clwmprw v. Dubois, 
negligence, consideration far that purpose alone '39 Mich. 274; Dailey v. Coons, 64 Ind. 545. 
does Dot go far enough; and yet it was for tbat 
purpose and in that connection only that the Loomis. J.. delivered the opinion of the 
jury were allowed to consider the ordiuance. court: 
. The difference between contributory negligence This is an action to reCOver damages for the 
and violation of law is recog!lized and ap- loss of a horse, caused by tbe alleged negli· 
proved in :JtTezecomb v. Boston Proiectiu De- gence of the defe.ndant in so driving and man· 
partm.ent.6 New Eng. Rep. 282,146 )OIass. 596. aging his horse and sleigh as to come into col· 

A person who is engaged in the violation of lision with the plaintiff's horse and sleigh, while 
law cunnot recover for injuries sustained while the parties were driving in opposite directions 
violating the law. if that violation directly can· along a street in tbe City of New Haven. The 
tributed to those injuries;. case was tried to the jury and resulted in aver· 

Heland v. lmcell. 3 Allen, 407; Hall v. Bip- diet of·$700 in favor of the plaintiff. and there
klt. 119 :Mass. 135; Tuttle v. LaUJreme, 119 upon the plaintiff filed a motion that he be 
:Mass. 276; 5m.itlt v. Boston ,& M. R. Co. 120 awarded treble damages pursuant to the 8tat
Mass. 400; Lytm8 v. lJesotelle. 124 :Mass. 387; ute, which was overruled by the court. Both 
Cratty v. Bangor. 57 Me. 423; Baker v. Port- parties have appealed to this court-the plain· 
lalld, 58 Me. 199; :Norris v. LUck-field, 35 N. H. tiff on account of the denial of his motion for 
271; lJar:is v. Guarnieri, 13 West. Rep. 438, treble damages, and the defendant on account 
45. Ohio 8t. 470. See also. as bearing upon of alleged errors in the charge to the jury and 
tbIS principle, Finn v. Donalme, 35 CODn. 216; I in the rulings of the court as to the admh;'lion 
Funk v. GalUMn. 49 Conn. 128; Ostanyan v. of evidence. 

80 where a vessel unnecessarily attempts to pass 
another vessel. she does so at her peril., and is liable 
for the consequential damages.. Naugatuck T. Co. 
v.The RhodeIsIand, '1 N. Y. Leg. Obs- 38.. 

. E.ut.88iu Jeea. on street&. 
Where persons enter iI'lto a contest of speed with 

tbeirho:rses, on the street, driving at 8. dangerous 
and unlawful rate of speed. frightening the horses 
c.f another and causing thE!m to run away. and in_ 
jure the le.tter, a remedy eri...«ts in the latter's fa. 
VOr, independent of an ordinance regulating the 
rate of speed at which persons may drive within 
the city limits.. Middlestadt v. Morrison, '16 Wis. 
26.i, Citing Wright v •. M:alden&M. R. Co.4. Allen,283; 
Hall v. Ripley,ll9 Maas. 135; Hanlon v. South Boston 
Horse R. Co. 129 Mass.. 310. 

But driving through the streets at a rate of speed 
forbidden by a municipal ordinance, but not con
tributing to the injury, wiU not prevent a recovery 
agajl!St the city for injuries from a defective high
Way. Baker v. portland. 58 Me. 199; Heland v. Low
eU, 3 Allen, 407; Alger v. Lowell. 3 Allen, -i(t!; Stuart 
AAYachias Port., 48 Me. 4.":; Welch v. Wesson., 6 Gray. 

Riding a horse at an improper speed along a 
much_used public street in a populous City, and at 
the same time looking in another direction from 
that in which the rider is gQing, is cnlpable n~gli
genoo. Stringer y_ Frost, 2 L. R. A. 6U, 116 Ind. 
4.n-. 

Mutual neaHgenu of partks. 
The negligence of one partY will not excuse the 

negligence of the other. Chamberlain v. Ward, 62 
~.s.21 How. M9. 16 L. ed.213; Daviesv.Mann, 10 

G
ees. &W. 5-16; Colchesterv. Brooke, '1 Q • .B. 377; 
reenland v. Chaplin, 5 Exch. 243. 

11 r •. R. A. 

The negligence of a driver of a carriage in con· 
trolling his hore.es after a collision caused by de
fendant's negligence, unless he did some act can· 
tributing to the nmning away of his team, or tht' 
like,will not relieve defendants from responsibility . 
.Belk: v. People,.l25 TIL 58i. 

EVfdeJ!.Ce (110 actlolL 

In cases of injury by collision the pIaintilf must 
prove both care on his part aud the want of care 
on the part of defendant. Carsley v. White. 2I 
Pick. 2M; Lane v. Crombie,12 Pick. 177; Kennard 
v. Burton. 25 Me.. 39; Rathbun v. Payne, 19 Wend. 
399; Butt€rfield v. Boyd,' Blatchf. 350; Vennall v. 
Garner. 1 Cramp. & M. 21; VanderpIank v. Miller, 
~f()od. & M. 169; Handayside v. Wil..on, 3 Car. &; P. 
528; Sills v. Brown, 9 Car. &; P. 601: Butterfie1ci v. 
Forrester. 11 East, 60: Smith v. Dobson,3 :Man. &" G. 
59: )farrottv.StanleY,ISoott;.N,.R.392; Raisin v. 
Mitcbell.9 Car. &" P. 613. 

In case of a collision, being on the wrong side of 
the road a.t the time is prima facleevideneeof neg· 
ligence. Damon v. Scituate, 119.Mass.. 6ti; Steele v. 
Burkhardt" 1(W.1ofass. 59; Smith v. Gardner. 11 Gruy. 
418; Jones v. Andover, 10 AUen, 18; SpoJrord v. 
Harlow,3AIlen,l.a; Burdick v. Worrall, 4. Barb. 
596. 

But it !suot as matter of law such a fault as will 
defeat a. recovery ifitrud not contribute to produce 
the injury. and pIaintiJr was free from negligence 
in other respects. Kennard v. Burton, 25 Me. 39: 
Parker v. Adams, 12 Met. U5; SimmOIll'lon v. S"tel_ 
lenmerf, 1 Edm.Sel Cas.19-i: Clay v. W~.G Esp. 
«; Chaplin v.Hawes, 3 Gar. '" P. 555; Wayde v. Lady 
carr, 2 Dowl. &" R. 255. 
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The Statute upon which the plaintiff bases 
his claim for treble damages provides as fol
lows: 

.. Sec. 2689: When the drivers of any ve
hicles for the conveyance of persons shall meet 
each other in the public highway, each shall 
turn to the right and slacken his pace, 80 as to 
give half the traveled path, if practicable, and 
8 fair and equal opportunity to pass, to the 
otber.. . 

•• Sec. 2690. Every driver of any such vehicle 
who shan. 1;'Y negl~ctiDg t'? conform to thel?re
ceding SectIOD, drive agaInSt another vehICle 
and injure its owner, or any pen!on in it, or the 
property of any person • . . shall pay to the 
party injured treble damages." 

Whether, in order to recover the extraordi
nary damages given by the Statute, it is neces
sary to refer to it spooifically in the complaint, 
we will Dot determine, but it is conceded to 
be necessary to state such facts in the com
plaint as will clearly bring the defendant with
in the provisions of the Sta.tute. 

The plaintiff may have an election between 
his remedy at common law and the one given 
bv statnte, but the court ha." no election and 
can only render such judgment in damages as 
the record calls for. In order, therefore, to re
quire the court to threefold the damages it 
must appear that the verdict was necessarily 
founded upon a. violation of the Statute on the 
part of the defendant. This does not aPPear. 
The compJaint does not allege that when tbe 
teams of the plaintiff and defendant were about 
to meet in the public highway the defendant 
failed to turn to the right and slacken his 
pace, nor that it-waspracticabJe for him to do 
so; not' that the defendant failed to give the 
plaintiff a fair and equal opportunity to pass; 
nor that he drove against the plaintiff's horse 
or vehicle on Recount of his failure to do these 
acts. The fiftb and sixth paragraphs of the 
complaint, which were traversed, set forth the 
principal actionable facts. The fifth avers 
., that the defendant's horse was badly broken, 
untrained, balky and subject to sudden starts 
of more or less unmanngeable action, aU of 
which the defendant well knew before he drove 
upon said highway that day." It mal be that 
in these facts alone the negligence WhICh occa
sioned the injury consisted, rather than iu the 
things which the Statute mentions. This is not 
a matterof mere speculation, for it appears from 
the finding that "the plaintiff offered evidence 
to prove, and claimed tbat he had proved, that 
the horse of the defendant was a vicious, un, 
manageable and balky horse, which the de
fendant wen knew, and that it was so improp
erly hitched to the sleigh as in traveling to 
strike the runner with one or both of the hind 
hoofs, thereby causing it to take fright and be
come difficult to control; that when the de
fendant first undertook to start from the Boule
vard Hoose his horse balked, and balked for a 
considet:1ble time, and that while so balking 
the defendant waf1: advised bythehostIer of the 
Boulevard House to go home by wayof Shelton 
A venue, where there was nO crowd and no 
number of teams passing, and tbat !mid hastIer 
offered to take his horse for him out upon said 
avenue, and that the defendant could anc. ought 
to have gone home that way,. but that in fact 
tbe defendant refused. to go that way and per. 
11 L. R. A. 

sisted in driving up the Boulevard, where there 
was a large crowd on the sides of the street and 
many teams passing to and fro. and that when 
finally the horse of· the defendant did start it 
bucked and jumped and pursued a zigzag course 
up the avenue and was not controlled by its 
driver up to the time of the accident/' . 

The sixth paragraph of the complaint avers 
that" when the plaintiff and defendant were 
nearly 0pPQ<:ite each other, the defendant 
carelessly and negligently drove, or permitted 
his horse to go. across the hi~hway, and to 
strike violently against the mare of the plain
tiff." It would seem from this allegation that 
the defendant had. already turned to or was on 
the opposite side of the high way from the 
plaintiff, and that it might well have been one 
of those •• sudden starts of more or less un
manageable action," just set forth, that caused 
the strange movement towards tbe plaintiff and 
the consequent co1lision. 
If this were the proper ease for the applica

tion of the Statute, we see no objection to the 
mode of proceeding adopted by the plaintiff. 
Indeed, we think the practice is in such cases 
for the jury to :find such damages as they may 
think proper, and then the court enhances the 
amount in its judgment to meet the statutory 
require-ments. Hart v. Br01J)n. .::! Root, 801 j 
Ere/ester v. Link,. 28 110.147; Lobdell v. }.lew 
Ber/ford. 1 }Iass. 153; Swift v. Applebo"e, 23 
Mich. 252; Wynne v. Middleton. 1 W Us. 126. 

The defendant's appeal is based upon several 
assignments of error, but the important one re
lates to the effect upon the plaintiff's right to 
recover of his own violation of a city o«li
nance, which contributed, as _ the defendant 
claimed, directly to the injury. The question, 
and the manner in which it arose, appear from 
the finding as fonows: 

In connection with t.he claim that the place of 
the accident was within the city limits and was 
in a public highway of the city, the defendant 
further claimed that the view of both the 
plaintiff and defendant was so obstructed as to 
render it impossible to 'see the teams as they 
were approaching each other in time to avoid 
the collision by the exercise of ordinary care, 
and that up to the instant of the accident the 
plaintiff had been and was driving at the speed 
of at least fifteen miles per bour; and the de
fendant put in evidence an ordinance of the 
City of ~ew Haven in force at the time of the 
acddent, to wit: .. No owner or person having 
for the time being the care or use of any horse 
or other beast of burden. carriage or draft, 
shall ride, drive or permit the same to go at 
a faster rate than an ordinary trot, or six miles 
an hour,. in any street in said city." Chart-er 
and Ordinances of the Cityof New Haven, 
1883, p. 122, § 58. And he claimed that the 
law is so that if the jury should find that the 
plaintiff was not following this ordinance at 
the time of the accident,. such unlawful act, if 
it directly contributed to the plaintiff's injury. 
was 8 conclusive baI:' to the plaintiff's recovery 
in this action. and not merely evidence of con
tributory negligence. 

This request was not complied with by the 
court. but the charge to the jury on this point 
was as foHows: .. If you :find that the ordi
nance was in fact vio1ated and that its violation 
entered into the accident which you are now 
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considering as a cause or ODe of its causes, you 
may take it into consideration as one of the 
circumstances to be considered by you in pass
ing upon the qnestion of whether the defend· 
ant was ne:;rligent. and in pas3ing upon the 
question of whether the plaintiff himself COD
tributed by his own negligence or want of care 
to the injury. I say it is one of the circum
stances which may be taken into consitleration 
by the jury in order to determine whether or not 
the defendant was negligent. and to determine 
whether or not the plaintiff contributed by his 
want of care to his own injury. Even if the 
plaintiff was violating the ordinance in the way 
that I have mentioned. in my judgment it does 
not necessarilyabow that he was guilty of negli
gence in such a way as to deprive him of the 
right to recover. I think it is not conclusive. 
It is one of the faCts which you are to consider, 
and, after taking all the facts together, if you 
tind that the p1aintiff did not contribute to his 
own damage, he is entitled to recover if he 
makes out the other parts of the case to your 
satisfaction, notwithstanding the ordinance!' 

Then, in another connection, the court. re-. 
cuITing to tbe same question, told the jury 
again: •• But, gentlemen, driving on the right
hand side or the left-hand side of the centre 
line is not, in my judgment, a conclusive cir
cumstance either way. I don't think that is 
conclusive. I think it is one of the facts 
which enter into the case substantially in the 
same way as this ordinance enters into it; that 
is, in an analogous way. Being on the left
hand s.ide of the middle line might be evidence 
of negligence, or the circumstances might be 
such that it was not negligence. Driving 
faster than the ordinance permits might be neg
ligence, or the circumstances might be such 
that it would not be any negligence at all, or. 
at least, not such negligence as t() prevent a 
~arty from recovery; or it might be such neg
¥gence as would make a party liable. But it 
18 for you to say, gentJemen;these are the cit
cumstances, nil of wlJich go into the case, and 
upon the summing up of them aU you are to 
saY,whether the defendant was negligent or 
not, and also whether the plaintiff was so or 
not." 

And again, as the jud~ was about to con
c1u~e his charge, a juror IPquired whether the 
plamtiff incurred any responsibility in getting 
ut:! the trot. The court thereupon added: "I 
~bmk the question of the ordinance is all there 
18 about it. It seems to me that what I have 
said in respect to the right of way , the common, 
public highway. is all covered by that. I 
dou't think because a man drives a horse faster 
than a certain rate he thereby necessarily be-. 
COmes liable. It is a circumstance from which 
his negligence or want of care may be proved. 
In this particular case I do not think he incurred 
any liability; he mi&..ht be liable to a fine or 
~mething else, but 1 don't think in this par
tl~ul3.! case, ~ntlemen, that of itself makes 
hIm liable; it 18 only one of the circumstances. 
You should take the whole case together and 
dhetermine whether hewasnegtigent orwhether 

e was not neO'"licrent. n 
It is manif~t from tbese qUOtatiOILS that the 

legal proposition contained in the charge as 
actually given was radically different from 
that contained in the defendant's request. The 
11 L.RA. 

latter made an illegal act, if it' directly con
tributed to the injury. a bar to recovery as mat
ter of law; while the former did not recognize 
the plaintiff's illegal act as necessarily a can· 
tributory fault at all It virtually eliminated 
the legal element and reduced the matter to a 
mere question of fact within the exclusive 
province of the jury. who were to receive the 
matter as they would any item of evidence. 
If it did Dot in their opimon prove negligence 
in fact. it amounted to nothing. If it did 
prove negligence, then there was still another 
question-not whether the illegal act caused 
the injury, but whether the negligence which 
they actually found proved from. aU the evi
dence (including the illegal act) caused it. \Ve 
think the charge erroneous and tbat the request 
contained a true statement of the law as it has 
been established by a decided preponderance 
of judicial authority. 

It is true there is a seeming disagreement in 
the cases which at first impression is quite con
fusin!!, yet upon more careful scrutiny it will 
appear that the difference consists. not in the 
principle adopted, but mostly, if not entirely, 
in the mode of its application. 

While all, or nearly aU, the courts of last re
sort in the United States that have had the sub
ject under IlOnsideration, agree in the legal 
proposition that any culpable negligence or any 
illegal act on the part of the plaintiff which es
sentially contributes to his injury, will prevent 
a recovery. yet there is a marked difference in 
opinion as to what constitutes a contributory 
cause of injury. This difference. however, is 
mostly. if not entirely. confined to cases affect
ed by the plaintiff's violation of the Sunday 
Law. 

For instance, the courts of lIassachusetts 
have held in numerous cases (and several other 
States have fonowed the same rule), thata per
son traveling on SULday, not from necessity or 
charity, cannot recover of a town or city for 
injuries caused by a defective highway or even 
by the care1essness of another traveler. Eo&
worth v. SllJansey. 10 ~Iet. 363; JO'TteS v. An
do1)er, 10 Allen. 18; Feital v. Jfiddlesez R. (Jo. 
109 :\lass. 398; Smith v. Boston &:: M. R. 00. 
120 Mass. 490; Omtty v. Bangor, 57 Me. 423. 

But in reaching sllch a result the courts of 
Massachusetts have uniformly assumed that 
the plaintiff's unlawful act contributed to his 
injury: while on the other hand the courts of 
New York and of some other States following 
the same rule have reacbed the opposite result, 
and have held that the plaintiff in such cases 
may recover, always giving as among the con
trolling reasons that the illegal act did not con
tribute to the injury. 

There must of course be a fallacy somewhere 
in the reasoningtbat can reach opposite results 
while proceediD.~ upon the same premises. It 
seems to us that the fallacy in the reasoning of 
those who support the Massachusetts rule con
sists in assuming (unconsciously no doubt) that 
a mere concurrence of the illegal a.ct with the 
accident in point of time is to be treated as a 
concurring cause of the injury, which it is not. 
but rather a condition or incident merely. In 
a.U other cases than these affected by the Sun
day Law the cou.rts of lIassachusetts have dis
criminated and applied tbe pri!lciple of con
tributory fault in strict accordance with the 
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distinction we have suggested; for instance, in 
Welch v. Wesson. 6 Gray. 505, where two per
sons were racing contrary to law. and ODC or 
them ne,2"ligently injured the otber. it was held 
the jnju-red party could recover, because his 
own ii'iegR] act did not contribute to his injury. 
So wlJelc the plaintiff's team was standing in a 
street in 8 maDDer prohibited by statute, and 
was carelessly run into by the defendant. are 
covery was sustained upon the .same ground. 
Steele v. Burkhardt, 104 Mass. 59. And in 
Gregg v. Fum.an, 4 Cu~h. 322, it was decided 
there was error in bolding a plainti1f's illegal 
conduct to be an essential element of his case, 
w hen in fact it was merely incidental to it. 

The fallacy of the reasoning in support of 
the :Massachusetts rule in cases affected by the 
Sunday Law has, we think, been most ably ex
posed by the courts of Wisconsin, }laine, 
Hhode Island, Vermont and Kew York; wbile 
at the same time, as we shall see, they strongly 
£upport the proposition of law contained in the 
defendant's request to char~e. 

In Sutton v. Wau'lCato&z, 29 Wis. 21. the 
plaintiff was driving his cattle to market on 
~uDday in violation of the Statute, when they 
were injured by tba breaking down of a de· 
fective bridge, 'Which the defendant town was 
bound to _maintain. The defense was the 
plaintiff's own illegal act. Dixon, Ok. J., in 
deli.-ering the opiD~on of the court, said: uTo 
muke good the defense it must appear that a 
relation existed between thp- act or violation of 
law on the part of the plainttlf, and the injury 
or accidcnt of wbich he complains, and that 
relation must have been such as to have caused, 
or helped to cause, the injury or accid~nt, not 
in any remote or' speculative sense, but in the 
natural and ordiDary course of events, as one 
event is kno~:n to precede or fonow another." 
It is then shown that a violation of the Sunday 
Law is not of itself an act, omission orfaultof 
this kind with reference to a defective bridge, 
over which a traveler may be pa!"-sing, nnlaw
fully though it may be, because the violation 
of such a law has no tendency to cause it. All 
other conditions remaining the same, the same 
accident would have happened on any other 
day. or if the trawler was at the time on an 
errand of necessity or mercy. 

The case of Bakel' v. Portland, 5S ]ole. 199, 
did not arise under the Sunday Law, but the 
plaintiff was injured by a defect in the high
way whiIt; driving at a rate of speed prohibited 
by the village ordinance. and the judgment in 
favor of the plaintiff was sustained expressly 
upon the ground that the jury had found that 
the fast driving did not contribute to the in
jury. Burrows, J .• in delivtring the opinion 
of tbe court said: "The defendant has cited a 
strong line of ca,~s shOWing that when the 
plaintiff was violating a city ordinance he 
could Dot recover. But in all the latter class 
of cases it will be ,seen upon examination that 
the wrongful act of the plaintiffs either was, 
or was a~sumed to be, in some manner or de
gree contributory to the producing of the in
jury complained of. ••• Undoubtedly there 
are many cases where tbe contemporaneous 
violation of the law by the plaintiff is so con· 
nected with his claim for damag-es as to pre
clude his recovery. _ _ • But the fact that s 
party plaintiff W-..l.S at the time of the injury 
llL.RA. 

passing another wayfarer on tbe wrong side of 
the street, or without giving him halfthe road. 
or that he was traveling on runners without 
bells in contravention of the Statute, or that he 
was smoking a cigar in the street in noIation of 
a municipal ordinance, while it might subject 
the offender to a penalty, will not.excuse the 
town for a neglect to make its ways safe and 
convenient for travelers, if the commission of 
the plaintiff's offense did not in any degree 
contribute to produce the injury of which he 
complains," 

In Balrlwin v. Barney, 12 R. 1.392, where it 
was held that a person i11egaUy traveling on 
Sunday along a highway could recover against 
one who recklessly caused a collision and con
sequent injl1ry to the plaintiff. Durfee. alt. J., 
referring to the .Massachusetts cases, said: 
"The logic of these cases is that a person who 
receives an injury while traveling contributes 
to that injury by the act of traveling, and thai 
he is therefore bound to show his rightto travel 
in order to show that his own fault did not; 
concur in causing the injury." The chief jus
tice then proceeds to demonstrate the fallacy of 
this position hy many arguments and pertinent 
illustrations, and shows that in that case the 
injury must be regarded as a mere incident or 
concomitant of the traveling and not its effect. 
and that it would ha.ve happened just the same 
if the p1aintiff, instead of being· ·engaged in 
violating the law, had heen going to or from 
church. 4 

In John/JOn v. lrasDurgh, 47 Vt. 28. the cou~ 
while holding with the courts of ]Obssachusetts 
that a person traveling on Sunday in violation 
of the Statute could not recover of a town for 
an injury sustained by rea,<;on of a defect in the 
highway, yet places its decision upon a radically 
different ground. namely, that the town was 
under no legal duty to furnish a safe highway 
to travel upon when at that precise time he was 
forbidden hy law to travel over the highway. 
and owing no duty to him they could not be 
liable for any neglect. Tills position wai sus
tained by strong arguments and by the citation 
of many cases analogous in prinCiple. This 
may be the true ground a.nd that the "\lassachu
setts cases referred to are right in result and 
wrong simply in the rellsons given in their sup
port; but whether this is so or not we have no 
occasion now to determine. 'Ve refer to the 
case because the opinion of the court, as given 
by Ross, J., not only shows that the reasoning 
that supports the ~lasStlehusetts role in this 
class of cases is wrong, but establishes the true 
principle and distinction in regard to iJlegal 
acts of a plaintiff that will prevent him from 
recovering for injuries received. The court 
says in regard to the case then in hand: "It is 
difficult to maintain that the traveler'S illegal 
act contributed to the happening of the acci
dent. The insufficiency of the highway re
maining the same, and the traveler being at the 
place of the insufficiency under the same cir
cumstances on any other day of the week, the 
same accident or injury would have befallen 
him. A. contributory cause is one which under 
the same circumstances would always be an 
element aiding in the production of the acci
dent. The fact that the traveler is unlawfully 
at the place of the accident does not contribute 
to the overturn of his carriage or the produc-



181J(). BROECHART T. TUTTLE. 89 

tion of ihe accident. The same forces and 
-causes would have overturned the carriage and 
-caused the accident as well on a week day as 
<Ill the Sabbath; as well when the traveler was 
lawfully at the place of the accident as when 
unlaw-fuUy there •••• Neither can the fact 
that the party receiving the injury was at the 
time engaged in an unlawful act deprive him 
()f the right of recovery. If the plaintiff at the 
time of the injury had been profauingthe namt: 
of the Deity he would have been engaged in 
-aD unlawful act." 

The case of Platz v. Oohoes, 89 N. Y. 219. was 
-cited in behalf of the plaintiff as conclusive in 
his favor provided this court should accept it as 
<containing thetrua rule of law. We do not so 
regard it, but consider the case as falling into 
the same line with the other ca...~s referred to 
and in periectharmony with themsofar as the 
point under discussion is concerned. So that 
its acceptance by us will not require us to sus
tain the ruling complained of; but on the other 
hand we think it recognizes and adopts princi
'PIes that sustaio the defendant's position_ It 
was there held~ contrary to the Massachusetts 
rule, that where, through the culpable omission 
-of duty 00 the part of & city, a street had be
.come so obstructed that & traveler was thereby 
injured, it was no defense that the accident 
happened on Sunday and that the plaintiff at 
the time was traveling contrary to the Sunday 
Law_ The reasoning by which this position 
was supported was essentially the same as in 
the other cases we have referred to. As in 
those cases, so in this, the court makes an ex
haustive argument to show that the illegal act 
of the plaintiff did not contribute to his injury, 
-Showing by necessary implication that the court 
regarded that fact as a controlling one. Dan
forth, J., in giving the opinion. after citing 
Baldwin v. Barney, supra, and other similar 
<Cases, said: .. It may be said that if the plain
tiff had obeyed the law and remained at home 
and not travelPd. the accident would not have 
happened. That is/not enough_ Tbe same 
-obedience to the laws would have saved tile 
plaintifl'g in the cases just cited. It must ap
pt'ar that the disobedence contributed to the 
fI"ritipnt. or tt.at the Statute created a right in 
the defendant which it couln. enrorce_ But the 
-o.bject of the Statute is th~ promotion of pub
he order and not the advantage of individuals. 
The traveler is not declared to be a trespasser 
upon the streets. nor was the defendant ap-
1;ointl"1 to "'ose it against her_ In such an ac
tlOI!- the fault which prevents a recovery is one 
WhICh directly contributes to the accident •• __ 
It may doubtllO!ss be said that if the plaintiff 
had Dot traveled she would not have been io
jured: and this will apply to nearly every case 
<:If collision or personal injury from the negU. 
~~ce or williul act of another. Had th~ 
InJured party not been present he would 
nUt have been hurt. But the act. of tmvel is 
not one which usually results in injury .• It 
therefore cannot be regarded as the immediate 
cause of the accident, and of such only the law 
takes notice_" 

But there is still another reason given by the 
«Iur_t in snpport of its conclusion which is 
partIcularly relied upon by the plaintiff'scoun
sel as decisive of the present case. 

We refer to the point that the Sunday Law 
11 L. RA. 

exhausts itself in the penalty prescribed. and 
that. to give it further effect by forfeiting the 
plaintiff's right of action would be in effect 
adding to that penalty. This reason is given 
also in the Wisconsin case. We find no fault 
with it if applied. as we think the court intend
ed. It is very important at the outset to look 
at the principle precisely as staled by the New 
York court: .. The courts may not add to the 
penalty imposed by that Statute a forfeiture of 
the right of indemnity for an injury resulting 
from the defendant's negligence aod the viola
tion of the Statute cannot be regarded as the 
immediate cause of the injury!' 

The entire force of the pinciple consists in 
its connection with the fact last stated, which 
manifestly is the only foun(ration that can sup
port it as a rule of law. It is only upon tbe 
ass~mption that tbe plaintiff's illegal act does 
not contribute to his injury that you can add 
to the penalty by denying a right of action for 
the injury. Surely ODe must first have a right of 
action before he can forfeit it. He cannot lose 
what he never had in fact or in right. 'Vhere 
the plaintiff's illegal act does contribute to 
his injury he has no right of action whatever, 
and by so bolding nothing is added to the pre· 
scribed penalty. It is plain that tbe New York 
court never· intended to apply the principb to 
any case except to the one expresslystated.or one 
like it, that is, where the plaintiff's act had not 
contributed to bisinjury. To make any other 
than such a restricted application of the prin
ciple would produce most tlagrant injnstice and 
lead to most absurd results_ It would enable 
a party to enforce a contract made upon Sun
day or to come into court and demand judgment 
in his favor in an action founded upon any ille
gal transaction, provided it was subject to a pen
alty. Instead, then, of accepting the proposition 
that denial of recovery to a law breaker in such 
cases is equivalent to an addition to the pen
alty prescribed, we prefer, on the other hand, 
'lo hold that the allowiug of a. recovery, where 
the illegal act was a cause of bis injury, would 
be equivalent to an exemption from the pen-alty 
to that extent in favor of one confesse11y guilty 
and the impo.:,:ition of it upon one cnnfessed!yin
Docent. If we were to look at the consequences 
to the plaintiff alone it would be true in a sense 
that his violation of law may reach beyond the 
penalty prescribed and defeat his righ~ of ac
tion, or rather prevent him from baving such 
right. But it is our !iuty to consider the rela
tion of the illegal act in question to third per
sons and to the cause which the plaintiff seeks 
to enforce against others. 

It is no more unjust in principle to allow an 
injured person to recover compensation in dam
ages from an entirely innocent third party, 
than it is to allow him to recover for a self-in
flicted injury. The real principle is the same 
(although the degree of injustice may not be). 
whether the plaint.iiI was the sole author of his 
injuries or whether his illegal act or fault com
bined with that of the defendant to produce 
them, for. in such case, it is impossible to ap
portion the damages or to determine the rela
tive responsibility of the parties. or whether 
the plaintiff would have been injured at all 
except for bis own contribution to the result. 

The principle that negligence on the part of 
the plaintiff contril?utiog to his injury will pr& 
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vent a recovery is universally accepted. There to negligence, each element which enters as a 
can be no goOd ground for distinction in this factor into one's act to give it character is to be 
respect between negligence and aoy illegal act considered in connection with every other, and 
which is a contributing cause of the injury. the result is reached by considering all together. 
It may be easier to determine the effect of neg- But. for reasons which will presently appear. 
ligence in a given case than to determine the illegal conduct of a plaintiff directly contribut
effect of aD illegal act, and owing to the great iug to the occurrence on which his action is 
number of prohibited acts, especially under city founded is an exception to this rule. Such 
ordinances. cases have frequently arisen where illegality may be viewed in either of two as·
courts have determined that certain illegal acts peets. Looking at the transaction to which it 
could not be considered contibutory faults, yet pertains as a whole, it may be considered as a 
the rule applicable to negligence and to illegal circumstance bearing upon the question wheth· 
acts on the part of the plaintiff is precisely the er there was actual negligence; or looking at it 
same. To prevent recovery the negligence in simply in reference to the violated law, the act 
the one case, or the illegal actin the other, must may be tried solely by the test of that law. In 
have the relation to the injury of cause to the the latter aspect it wears a hostile garb, and an 
effect produced. inquiry is at once suggested whether the plain. 

In every case which we have been able to tiff. as a transgressor of the law, is in a posi. 
examine. where it appeared that disobedience tion to obtaln relief at the hand of the law. In 
to the law directly contributed to the injury, it the first view, the illegal conduct comes within 
has been accepted as a perfect defense. the general rule just stated; in the second it 

It will be noticed that in some of the cases does not. This distinction has not always been 
we have cited the cowt discussed and decided, observed." The court then refers to decisions 
as matter of law, the question whether the fault in different States, and continuing says: "No 
of the plaintifi relied·upon in those cases was one case has been brought to our attention. and u~ 
which could be considered as contributing at aU on careful investigation we have found none, 
to the injury. Ordinarily these matters are with- in which a plaintiff, whose violation of law 
in the province of the jury_ If, howei"er, the contributed directly and proximately to cause 
fact relied upon as a contributory fault should him an injury has been permitted to recover 
be manifestly independent of the injury and not for it; and the decisions are numerous to the 
standing in the relatic>n to it of cause and effect, contrary." The court, after citing-Some of tbe 
the evidence to prove it could properly be ruled cases from other jurisdictions arising under 
out by the court, or where the fact has been the Sunday Law, where a different co.nclusion 
allowed to come into the case without objec- was reached from that of their own court, con
tion to the evidence offered to prove it, the eludes as follows: U But wbatever criticisms 
court may then determine its legal significance. may have been made upon the decisions or the 

In the case at bar there can be no doubt that assumptions in certain cases, that illegal action 
the rate of speed at which it was claimed. the of a plaintiff ('ontributed to the result or was 
plaintiff was at the time going might have con· to be treated as a concurring cause, or upon 
tributed directly to the injury. The court language in disreganl of the distinction be
could not properly have Tuled out the evidence, tween a cause and a condition, there bas been 
but it was the exclusive province of the jury to none upon the doctrine that when the plain. 
dclermine at what speed the plaintiff was go- tiff's illegal conduct does directly contribute to. 
mg, and whether it was within the prohibitory bis injury it is fatal to his recovery of dam· 
ordinance, and if so, whether the illegal act ages." 
contributed to the collision. The court, as we The defendant makes the further claim that 
have seen, did not allow the question to go to the court erred in admitting as evidence a cer· 
the jury in this light, but only as mere evi. tain conversation between the parties. The 
dence of negligence; and herein we think the record presents the question as follows: At a 
court erred_ later stage of the case, when the pHrlntiff had 

The difference between the rule of law as reached the close of his direct testimony, he 
laid down by the court and that contained in was recalled and !Ir. Zacher put the following 
the delendant's request to charge is clearly question: "At the interview at Cowell's reg... 
shown in the recent well-considered case of taurant. did Mr. Tnttle &ay anything as to 
~teucmnb v. Boston Proteclite JJepartment, 146 whether you could win the suit If you brought 
JIasa. 600, 6 New Eng. Rep. 282. The plain- one against him, and if so, what did he aayl" 
tiff brought his action to recover for injuries To this question the defendant objected, the 
received while sitting upon his cab, from the I court admitted it and the defendant excepted. 
negligent driving of a wagon against it by a The witness answered, "When I got ready to
servant of the defendant corporation. There go away and after Mr. Cowell had gone out, 
was evidence tending to show that at the time Mr. Tuttle said, • Look here, now, you have 
of the accident he was violating an ordinance three years' time to bring a suit against me; 
by waiting in a street without placing his ve- don't be in a hurry; you don't know so mucb 
hide and horse lengthwise with the street, as about law as I do; this is a jury trial; .we are 
near as possible to the sidewalk,. and that this going to have this before a jury, and I know 
illegal conduct contributed to the injury_ The every juryman in the county, and you cau't get 
question for review, as in the case at bar, re- twelve men together tbat will convict me, I am 
l&tOO to the correctness of the instructions given SOl·e; there is always one that will stand out~ 
to the jury by the presiding judge as to the ef· and I know everyone of them; and further· 
f~ct of the plaintiff's un!a~ful act .upon his more, it will cost you $6 to my one to fight the 
n~ht 1.?:recoverfor the mJury receIved. In case. Iamalawyermyselfandamacquainted 
d!.SCusslng the question the court says: •• As a with all the Is wyers, and where it will cost IOU 
general rule. iI:J deciding a .question in relation a dollar it will cost me twenty.five cents_ J 
llL.RA. -
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said, • I will see about this.' I went up to 
Judge Harrison and told him all about it," lIIr. 
Case moved to strike out the answer of the wit· 
Dess as irrelevant and improper. The motion 
was overruled. During the time that the de
fendant was objecting to this testimony and the 
plaintiffs counsel was stating what he proposed 
to prove, all of w bieb took place in the presence 
of the jury, the defendant made DO objection 
to his so stating, and took no exception what
ever. ]'Ir. Henry Cowell testified in substance 
as follows: ." I was at Cowell's restaurant on 
the occasion mentioned. The interview was in 
a room up-stairs. Mr. Broschart and lIr. Tut
tle talked a good while. It was all friendly. 
We aU three arose to go down stairs; j\1r. Brog... 
chart and myself were in advance. Mr. Tuttle 
was back in the room a little, I had got outside 
the door; lIr. Tuttle says to Mr. Broschart, 
• Hold on, young man, I want to speak to you 
s. minute.' lIr. Broschart turned back; I went 
on down stairs. and heard nothing of what was 
said." 

The authorities seem well agreed that pro
. posals made while a compromise is in treaty 
between the parties cannot be offered in evi
dence, but conversations in which an independ
ent fact is disclosed may be admitted to prove 
it. It is admitted that there had been a con
ference between the parties in the presence of 
CoweJl for the purpose of compromise, but the 
treaty had apparently concluded and Cowell 
had left the room and the plaintiff was in the 
&.ct ot leaving when the conver:sation in ques
tion occurred. It seems to have been prompted 
by the belief that the plaintiff was unwilling to 
compromise and inclined to bring a suit. The 
statements of the defendant were obviously 
made to discourage the bringing of a suit and 
probably with a view to bring about another 

conference in the future. We do not think the 
statements made by the defendant can be re
garded as pri viJeged within even the most lib
eral interpretation of the rule, but the doubtful 
point is whether the statements involve an ad
mission of any material fact. Certain it is that 
there was no express admission, noris it essential 
that there should have been, for admissions 
may be implied from the language or conduct 
of a party. The evidence relied upon may in
deed fall far short of ~stabli8hing the admis
sion, but if it tends in any degree to this end it 
should be allowed to go to the jury for their 
consideration. Marsh v. Gold. 2 Pick. 2:35. 

In the present case no existing fact bearing 
upon it is referred to, 'but the language consists 
wholly of boastful assertions .,f what the de
fendant may be able to accomplish by indirect 
means. in the way of preventing 8 recovery. 
Some of the assertions, such for instance M 
refer to the relative expenses of the parties in 
the event of litigation, are clearly immaterial 
cOILSidered by themselves, but those assertions . 
which refer, or may be construed to refer, to 
the defendant's ability, by the use of indirect Qr 
improper influences. to divide the jury and so 
prevent the plaintiff from recovery, may, we 
think" in the absence of other explanation. tend 
in some degree to evince a consciousness on the 
part of the defendant that he was really re
sponsible for the plaintiff's injury. It is not. 
certain of course that this is the true interpre
tation of the defendant's meaning. but as it 
seems to us a possible one we think the evi
dence could be considered and weighed by the 
jury. 

There was ert'Q1' in eM judgment complained 
of upon the defendanfs appeal, and a new trlal 
is ordered. 

In this opinion the other J ndzes concurred.. 

I ~=NESOTA SUPRE}IE COURT. 

.He .ESTATE OF Charles A. WASH· 
BUR...~, Deceased. 

William L. PUTNAM, En., etc., of Israel 
W ashburn~ Jr., Deceased. Appt .• 

•• 
Henry C. PITh'"EY. Jr., Admr., <. t. a. of 

Charles A. Washburn. Deceased, Rettpt. 
( ____ Minn. ____ , 

*1. A fOreign wilL if' executed accord
ing to the laws of this State~ may be ad
mitted to probate here. and letters of adminL<;tra· 
tion With the will annexed issued. although tbe 
testator left only personal property in this State. 
COnstruing and explaining section ~ chap. 2, of 
the Probate Code (Laws 1889. chap. 46). 

2. A creditor residing in Maine. whose 
debtor died in New 3ersey. the Srate ot 
his domiCil,. and where his will bas been proba~ 
l:tte1'S te..;¢amentary issued. and the administra_ 
tion of hi!! estate is being had. petitioneda, probate 
court in this State that the will be admitted to 
probate and letters of administration issued here. 
alleging that the testator left personal property 

*Read notes by MITClIELL, J. 
llL.R.A. 

in this State. There are no Creditors: legatees or 
distributees of the estate residing in this State. 
and no reason is shown why the petitioner cannot 
prove and collect his claim in New Jersey. where 
the principal administration of theestateis being 
had. Held. that the petition was proper1ydeni~ 
as ancillary administration in this state is unnec
essary, and to grant it woula. under the circum
stances., be contrary to the principles of comity 
between States. ... 

(January 13, 1891.) 

APPEAL by petitioner from an order of the 
District Court for Hennepin County deny

ing his motion for new trial of the questions 
arising upon appeal from an order of the Pro
bate Court which it had affirmed and which 
refused to grant ancillary administration upon 
the estate of Charles A.. Washburn, deceased. 
Affirmed. 

Charles A. Washburn was a resident of 
110rris County, New Jersey, where he died 
about January 15, 1889, leaving a last .will and 
testament of which Henry C. Pitney" Jr., was 
appointed administrator with the will annexed 
by the courts of New Jersey. 

Before his death Washburn had executed 
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and delivered to Israel Washburn, Jr., a res· 
ident of Portland. Maine, his promissory note 
payable in New York. Israel Washburn, Jr., 
died shortly before June 15,1883, and William 
L. Putnam was appointed his executor. 

For the purpose of collecting this note out of 
assets left by Cbarles A. Washburn in Minne
sota, Putnam applied to the Probate Court for 
Hennepin County for the issuance of ancillary 
letters of admink-tration upon the property sit
uated within its jurisdiction. 

This application was refused, and the District 
Court baving affirmed the decision, petitioner 
brings the case to this court. 

3Ies8r8. Ferguson & Kneeland for ap
pellant. 

Me3S1'8. Shaw &; Cray for respondent. 

MitcheU" J .• delivered the opinion of the 
(,Ollrt: 

The short facts, according to their legal 
effect, may be stated thus: A creditor, re
siding in the State of Maine, whose debtor died 
in the State of New Jersey, the place of his 
domicil, and where his will has been probated, 
and letters testamentary issued, and where the 
.administrafion of his estate is DOW being had, 
petitions the Probate Court of Hennepin 
County in this State that the will be admitted 
to probate,· and letters of admin~tration with 
will annexed be h1stJed. The petition alleges 
that the deceased debtor, at the time of his 
death. left certain personal property in Ht:n
nepro County, to wit, certain shares of stock 
in a corporation organized under title 2, cbap. 
34. of the General Statutes of this State, 
whose place of business as wen as plant is 
situated in that county. It is not alleged 
that there are' any creditors of !be estate, 
or any persons interested in it a~ legatees 
or distributees. in this State. Neither is 
any reason given why the creditor has not 
proceeded to present and rollect his claim in 
New Jersey, where the principal administra
tion is being had~ or why he could not do so 
3S conveniently and successfully as in this 
State. The proba~e court seems to1:mve denied 
the prayer of the petition because the copy of 
the will attached thereto was not properly 
authenticated; and it was stated upon the argu
mf!nt that the district court affirmed the action 
of the probate court on the ground that, under 
Election 32, cbap. 2, of the Probate Code (chap. 
46, Laws 1889), a foreign will, by which, we 
under£tand, is meant the will of a nonresident, 
<'annot be admitted to probate here except 
where the testator left real estate in this State, 
because in the section referred to the word 
.. PE'rs-onal,n which was found in Gen. Stat. 
18,8, chap. 47, § 18, bas been omitted. Even 
if the Legislature had the power to thus limit 
the jurisdiction of the probate courts ov€r the 
estates of tleceased persons, it is very evident 
that the Statute was not so desi!!tled. The 
object of section 32, and the rearon wby its 
provisions are limited to cases where the testa
tor left real estate in the State, are very manifest. 
Not only the administration of real estate, but 
also its descent, is governed by the laws of the 
State where it. is situated; hence a will not 
ex~cuted.according to our laws would, but for 
thIS sectlOn, be whoITy ineffectual to devise 
real property. Under this Statute. a will exe
llL. RA: 

cuted according to the laws of' another State 
and admitted. to probate there, although not 
executed according to our laws, may be admit· 
ted to probate here. In the case of personal 
property. there is no necessity for any such 
provision, for the universal rule is that the 
succession and distribution of personal prop
erty. wherever situated. is governed by the law 
of the domicil of the deceased. Hence, if 
ancillary administration was had of the per· 
soDal estate of a nonresident situated within 
this State, the court, after satisfving the claims 
of domestic creditors. would either distribute 
the surplus according to the law of the de· 
ceased's domicil or transmit it to the court of 
the domicil where tbe principal administration 
was had. Hence. with reference to foreign 
wills executed according to the laws of this 
State, this section is merely cumulative ae to 
the mode of proving it, making the certified 
copy of it, after probate in another State, 
sufficient evidence to establish the will. But 
a will executed according to the laws of this 
State, whether previously probated in another. 
State or not. and without reference to the 
domicil of the testator, may be admitted to 
probate under the provisions of section 4. chap • 
1. of the Probat-e Code, provided the testator 
Jeft any property in this State which is the 
subject of administration; and. by section 25 
and following sections of chapter 2, if the will 
is not in the possession of the executor or other 
person askinO' for its probate, or is lost, or is 
de!';troyed or beyond the jurisdiction, it is pro. 
vided that the will may be established by 
secondary evidence. And even if the will was 
incapable of being established at"all, there can 
be no doubt of the power of the probate court. 
whenever necessary to do so, to issue letters of 
administration upon the estate of the deceased 
within this State, although. be was domiciled 
out of 1t. This power over the estates of 
deceased persons situate within its jurisdiction 
is inherent in any State or country on common
law principles. of which the provisions of the 
Probate Code in that regard are but declara
tory. But there is a ground upon which the 
petition was properly denied. Upon the faets, 
ancillary administration intbisState was neither 
necessary nor justinable, aUfI to have granted 
it would have been in violation of the plainest 
priDciples of the law of comity. We have no 
doubt that a creditor is a party interested in an 
estate npon whose petition in a proper case 
letters of administration may be issued. And 
we may assume, for the purpooes of this case, 
that there- may be cases where it would be 
proper to institute ancillary administration in 
this State on the petition of a foreign creditor. 
Nor have we any doubt but that stock in a 
domestic corporation whose place of business 
is in this State is assets here for the pmpose of 
founding administration, if the other facts exist 
authorizing the exercise of jurisdiction. over the 
property for that purpose. 

It is a settled principle of oniversal jurispru
dence in all civilized countries that the per
sonal estate of the deceased is to be reg-arded. 
forthe purposes of succession and distribution. 
wherever situated, as having no other locality 
than of his domicil It would seem to lo~
rally fonow from this propoSition that the 
executor or administrator of the domicil of the 
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-deceased is invested with the title to all his would be good, and constitute a defense to a 
personal pronerty for the purpose of collecting- suit by an ancillary administrator subsequently 
the effects of the estate, paying the debts and appointed in the domicil of the debtor. It is 
making distribution of the residue according to also DOW the generally accepted doctrine that, 
the law of the place or the directions of the while such executor 01' administrator cannot 
will, as the case may be. It is true that as to sue in another State on 8. promissory Dote or 
personal property situated outside tbe Btate of other chose in action, yet he may sell or assign 
the domicil, "this right rests on the law of it and his assignee may maintain a suit on it 
-eomity, but it is none the less the law. This in his own name; the difficulty, it is said, being 
rule of comity, however, is rightfully subject the disability of the administrator to sue in 
to tbe limitation or qualification that tbe State another State, and not any defect of his title. 
where the personal property is situated has the Harper v. Butler. 27 U. S. 2 Pet. 239, 7 L. ed. 
right to assert its jurisdiction over it by ancil~ 410; Wilkins v. Ellett, 76 U. S. 9 Wall. 740, 19 
11lry administration whenever necessary to pro- L. ed. 586, 1GS U. S. 256, 27 L. ed. 71S: ltil
teet its own citizens who are creditors of the !iams v. Storrs, 6 Johns. Ch. 353-357, 2 N. Y. 
-estate; in wbich case, however, after satisfying Ch. L:. ed. 148, 149; l}ooUttle v. Le1Dis, 7 Joh!ls, 
their demands, it will turn over the surplus to Ch. 45,2 N. Y. Ch. L. ed. 215; Vroom v. lan 
the probate court of the domicil for the final set- Horne, 10 Paige, 549,4 N. Y. Ch. L. ed. 1086; 
1lementoftheestate. It is also true thattheuni· Schultz v. Pulcer, 11 Wend. 363j ParS()lM v. 
versal doctrine of the decisions is that the prin- Lyman, 20 N. Y. 103; Petersen v. Cllemiw,l 
-cipal executor or administrator cannot, as such, Bank, 32 N. Y. 21; P..and v. Hubba·rd, 411et. 
hring a .snit in another State to recover posses-- 252; Denny v. Faulkner, 22 Kan. 89. 
sion of personal property or to coUect. a chose The application of these principles to the 
in action. This limitation or qualification of present ('ase is this: The executor in New 
the general principles in respect to personal Jersey, so long as there is no opposing- admin
property by the comity of nations is said to be istration in this State, may collect diviaends on 
founded upon the policy of the State to protect this stock, or sell it and convert it into money 
the interests of its home creditors. This seems for the purpo~e of paying debts, as fully as 
a very narrow and provincial view to take of could an administrator appointed in thi~ State, 
the matter. On principle, the correct rule except that he could not, without taking out 
~ould seem to be to recognize the same rij!ht ancillary letters bere. bring a suit in our courts 
III the executor or administrator of the domicil to enforce any rights in regard to. it,-a thing 
-3.S in any other owner of personal property to for which there is, so far as appears, DO ocea
maintain suits for its possession, unless. and sian' or necessity. In short, this stock is the 
until, that right has been superseded bv the subject of administration at the place of the 
institution c,f ancillary administration iii the domicil so lon~ as there is no opposing admin· 
State where the property is situated. BuUhe istration in thIS State. A divided administrn. 
'?ther rule is now too well settled by the rlecis- tion is always to be avoided. if possible, as it 
Ions to be changed except by legislative enact- not only involves greater expense to the estate, 
ment. Tbe modern decisions, however, have but is liable to give one set of creditors an 
so far drifted away from former narrow views advantage over others. and creates clashing of 
as to hold almost universally that, although the interests. There ~ing no domestic creditors, 
-executor or administrator of the domicil cannot and there appearing no reason why the inter· 
maintain a suit in anotber State to recover eats of aU concerned, incJuding the petitioner. 
personal property or collect a debt due the will not be as well or better subserved by 
'fstate, yet he may'" take possession of such allowing the principal executor to continue to 
property peaceably without suit, or collect a manage the entire estate, to allow a foreim 
debt if voluntarily paid; and that, if there is creditor to come here and sne out lincma~ 
no opposing administration in the State where administration, when he might as well collect 
t~e property was situated, its courts will reco.g'· his debt in New Jersey, would not only be 
DIz.e his title as rightful and. protect it 8S fully I without precedent, as we apprehend, but so 
as If he had taken out letters of administration subversive of all rwes of comity between States 
t11ere; also that the voluntary payment of the I as to be wholly unjustifiable. 
debt by tbe debtor under such circnmstances Order affirmed. 

GEORGIA SUPREm COURT. 

RICIDlOND & DANVILLE 
Plff. in Err •• 

R. CO., who is permanently disabled from labor. 
ing, through the negligence of another; !be most 
that can be done is to instruct the jury in gen
eml terms to a ward a fair and reasonable com
pensation. t.aking into consideration what the 

c. .. Ga. •••• ) I plaintitr'sincome would probably bavebeen. how 
long it would have lasted and all the contingen_ 

1. No fixed rule exists f"or estimating ciesto which it was liable. 
the damages to be recovered by one 2. In an action by a government em· 

juries wU8t:a ."N. unless the injury was done willfully or was the ~ 
NOTE.-l'\€i1ti-aenc~ nde of damaaes far peraonal i1l-1 are not at h"berty to go further than compensation. 

The general rule in cases of negligence ia that suIt of that reckless disregard of the rights of oth_ 
only compensatory damages can be given, ,Juries ers which ia equivalent to it. Lake Shore & M. s. 
11 L. R. A. 



GEORGIA. SUPREME COUBT. Nov.,. 

ploye to recover damagesf'orinjuries (1-4) Verdict contrary to law, etc., such in 
negligently inflicted upon him by another. amount as to show undue prejudice against de· 
which permanently disabled him from perform- fend ant, and to shock the moral sense, and dig. 
ing labor, evidence is inadmissible for the pur-- proportionate to the injuries inflicted. 
pose of ahowing his prospects of promotion in (5) Sufficiently appears in the opinion. 
the ~overmental service for the purp08e of in- (6) Error in charging: ., Since the plaintiff 
creasmg the. damages. where there was no va- would, if he bad not been hurt, have received 
cancr to WhICh .he could have been promoted at the fruits of his labor year by year as earned 
the tune of the mjury. and there were other per- . . • 
sons in the direct line of promotion who were at I but must now ~e<.;el~e th~ sum a warded, If any .. 
lellSt as likely to receive promotion as hi.msclf'1 for perma?ent. InJunes, lD cash. all at once by 
and political con~idel'tltions were shown to enter your verdIct, It would.be your. duty to reduce 
somewhat into promotions of that kind. the sum, when ascertamed, to Its present cash 

value:' 
(November 10.1800.) (7) Error in cbarging: .. The mortality and 

, annuity tables have bP..en introduced in evi-

ERROR to the City Court of Atlanta to re- dence, and the meaDS of ascertaining the con
view a judgment in favor of plaintiff in an elusions reached. by pursuing their methods, 

action brought to recover damages for personal '1- will appear to you upon examination of those 
injuries alleged to have resulted from defend· tables. These t.'lbles may be looked to by you 
ant's negligence. Re'1)e;r~d. in determining the question of what the future 

I earnings of the plaintiff are worth paid down 
After a verdict of $11,250 in plaintiff's favor, I to him now, in cash, all at once, which have 

defendant moved for a new trial aD the [01-1 been cut off by his injury, if any have. These 
lowing grounds: tables are not binding upon the jury as such. 

R. Co. v. Rosenzweig, {Cent. Rep. 7Z\ 113 Pa. 519; I 
Pennsylvania It. Co. v. Books., 57 Pa. 339; Milwaukee 
1& St. P. R. Co. v. Arms, 91 U. S. 48R 23 L. ed. 374-

Where exemplary damages are Dot warranted by 
the gross negligence of the defendant;. they must 
be strictly compensatory; but this lIUly include 
compen...<:atioD for pain and suffering, loss of time. 
expenEe of medical attendance, and such damages 
as the plainti1f ""ill probably sustain in the future. 
Hill v. New Orleans. O. & G. W. B. Co. 11 La. Ann. 
29'.t: Pittsburg,A. &- lL P. R. Co. v. Donahue, 70 Pa. 
119; Choppin v. New Orleans &- C. R Co. 11 La. 
Ann. 19-; Pennsylvania R. Co. v. Books, 8'Upra; 
Pennsylvania R Co. v. Allen, 53 Fa. 2';'6; Brignoli 
v. Chicago &- G. E:. RCo. {Daly. 182; Morse v.A.u
burn &- s. R. Co. 10 Barb. 621. 

Impotency. although not in tenns specified in 
the declaration as one of the rults of injuries re
ceived. may be proved and considered in estimating 
the damages. Denver &- R. G. R. Co. v. Harris, 122 
U. S. 59'1, 30 L. eel. 114a. 

The measure of damages for neglh:rence :Is the 
same &.gainst artificial as agatnst natural ]X'rsons. 
PennsyJvania,A.. &- M. P.B.Co. v. Donahue, supra. 

Exemplaru danwge& 

To justify exemplary damages there must be en
dence of gT08S negligence. awouuting to reckJess
ness or indiffprence to the dangers and comE> 
quences to others. Sbeann.. &; Red!. Neg. I 600; 
Caldwell v. New Jersey S. B. Co. 47 N. Y. 282. at
firJDing56 Barb.4!!5; Cleghorn v. New.York: Cent. 
&- H. B. R Co. 56:N. Y. «: Milwankee &- St. P. R· 
Co. v. Arms, 91 U. S. 4$, ZiL. ed.3':'4: BeaTe v.Rail
way Co. 1 Dill. 568; New Orleans.J. &- G.:N. R. Co. 
v. Bailey, 4OMtss. 395; New Or!ean.s., J. &" G. N. R. 
Co. v. Statham, 42 )li~s. 001: Kennedyv. North Mis
.souri R. Co. 36 Mn. &" Memphis &- C. R Co. v. 
Wbitfield. «]Iiss. 466; Chictlgo &- R. I. R. Co. v.Mc
Kean, 4.0 TIl. 218;" Varillat v. New Orleans &- C. R. 
Co. 10 La,.. Ann. 88; Kentucky Cent. R. Co. v. Dills. 
Ie Bush, 593; Hopkins v. Atlantic &- st. L. R. Co. 36 
N. H. g; Taylor v. Grand Trunk RCo. 48N. H. 305; 
Alaba.Ins G. S. R. Co. v. Arnold, 80 Ala. 600; Lake 
Shore &- M. S. R. Co. v. "RoEenzweig" Cent. Rep.1l2, 
113Pa. 519. 

Exemplary damages should not be awarded for 
gross negligence of employ~ unlese it ts the re-
8Ult of willful misconduct. or such entire want of 
care as raises the pEe@umptionofa oonsciou8 jndif_ 
ference to COnsequences. Clulttanooga,. R. 1& C. B. 
Co. v. Liddelll.Ga.) May 7, 1890. 
11 L.RA. 

Punitive damages. 

Where the Statute allows punitive damages only 
where defendant 15 guilty of "oppressio~ fraud or 
malice, actual or pr€$lmed." it is error to instruct 
that if defendant was grot!sJy carelessplaintiJf may 
have punitive damages; gross careIesmess may not 
be oppression, frand or malice. Yerian v. Linklet
ter, 80 CaL I35. 

Where a corporation in vindication of alleged 
rights. instead of applying to judicial tribunals. by 
iUl controlling omcen, has wantonly disturbed the
ve-ce of the community and endangered the lives 
of citizens, it may be liable to punitive damages 
for personal injuries thereby caused. Denver & R 
G. R. Co. v. HarriS, 122 U. S. 5!n'.:lI L. ed. 1146. 

Where the injury comphtined of was caused by 
the willfut, wanton or oppressive conduct of tbe
agents of a corporation it is error to refuse to in
struct the jury that in such case they cannot give
punitive orexemplal'Y damages. Downey v. Chesa
peake & O. R. Co. 28 W. Va. m.. 

Measure of damage8. 

The measure of damages for injuries to the per-
son. caused by the neglige-nee of another, is the 
injury done, even though it might not have re
su1ted but for a peculiar physical condition of the 
person injured. or may have been aggravated 
thereby. Lapleine v. ~forgan's L. &:: T. R. &:: S. S. 
Co. 1 L. R. A. 3-;8, 40 La. Ann. 66L See Bray v. 
Latham, 81 Ga. 640; Driess v. FriederiCk, 73 Tex. 400. 

Where there is nothing to show that erysipelas 
developing in a wound intervened from any want 
of care or skill on the part of the physician, or 
from the want of any proper precautiong in the 
treatment of the wound. it must be regarded as 
directly calLc;ed by the same injury which caused. 
the wound. in estimating the amount of damages 
from the injury. Dickaon v. HollL<:ter, 123 Pa. L"1.. 

Plaintiff can recover only what dam.tl.ges be him
self sustained; and hellC(> the fact that he has a wife 
and children is notmaterial. Louisville & N. R. Co. 
v. Gower. 85 Tex. 465. citinJlNashviUe& C. R. Co. v. 
Smith. g Lea, 4iO; Chicago, St.. L. & N. O. B. Co. 
v. Pound&, 11 Lea, 129. 

But "lack of penono.l enjoY1llen~" occasioned 
by personal injuries :received through negligence 
of another, is not a proper element of damages. 
Columbus v. Strassner (Ind.) June 25. 1890. 

The pen;oninjured must u..."C reasonable diligence 
to render the damage as little 88 practicable, after 
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but may be used by you as aids or helps to the 
.conclusion sought, and are to be considered by 
you along with tbe other evidence bearing 
upon the same point." 

{8} Error in striking B. F. Wyly. Jr .• for 
.cause over the objection of defendant. under 
the following _ facts: Before the jury was 
stricken, :Mr. Hoke Smith, of counsel for the 
plaintiff. stated that he had a contingent fee in 
the result of the litigation and that the juror, 
E. F. Wyly. Jr., was related to him, and tbat 
the wife of the juror was also related to bim. 
Counsel for defendant stated to the court that, 
if such relationship existed, the defendant 
would waive it. Discussion then arose over 
another juror, and, when that was over, .Mr. 
Hoke Smith again stated to the court that on 
3C-cOunt of ].II'. B. F. Wyly, Jr.~ being his 
client, and his ctmfidential friend, as well as 
his relative. to relieve him from any embarrass
ment which might be caused from trying a case 
in the resnlt of which Mr. Smith was interest~ 
ed, he would have him stricken for cause. on 

.o.iscovery of the negligence and its probable conse~ 
quences. Western U. Teleg. Co. v. Reid, 83 Ga. 401: 
State v. Fleming, 124 Ind. {fl; Man v. Western U. 
Teleg. Co. 85 Tenn. 529: Atkins Mig. Co. v. Rucker, 
8/) Ga. 29I; ~father v. Butler Co. 28 Iowa, 253; State 
v. Powell, !4lfo. 436. 

The gist of the action for injuries to the person 
:is injury to the pel'8On, and prospective damages 
are considered the immediate and natural coru;e
quence. Cook v. Mis80uri Pac. R. Co. I West. Rep. 
.sa. 19 Mo • .A.PP. 829. 

In estimating the compensatory damages, the 
injured party is entitled to compensation for all 
the injuries. past and prospective. Sherwood v. 
Chicago &: W. M. R. Co. (IDch.) Oct. 10. 1800. 

All the consequences of the injury may be con
sidered, both past and present. Clcy-eland, C. C. & 
I. R. Co. v. Newell, 1 Wert. Rep. 896., 104 Ind. 2M; 
'Townsend v. Paola, 41 Kan. 591. 

To entitle plaintill' to recover forfntnre damage., 
there must be a reasonable certainty as to suchfut
ure damage; and a m~re probability of its occur_ 
~nce is not sufficieft. Missouri Pac. R. Co. v. 
Mitchell, 75 Tex. 11. 

They cannot be based upon speculation or a hy_ 
pothe:."is as to what may occur. Gregory v. New 
York, L.E.&W. R. Co. 50 Rnn. 003. 

For a personal injury, including deprivation of a 
member, the law furnishes no measure of damages 
<lther than the enlightened conscience of impartial 
jurors, guided by all the facts and circumstances 
()f the particular case. Western & A. R. Co. v. 
'Young, Bl Ga. 3!n'. 

What must 116 shown. 

The COntinuing etrectof the injurynp to tbetrlal 
and its probable e:IIeet in the future may be shown. 
Sheehan v. Edgar, 58N. Y.631,andc85eS cited; Rue! 
v. New-York Cent. R. Co. 31N. Y.3l!; Filer v. New 
York Cent. R. Co. {9 N, Y. 42j Briant v. Trimmer, 
17N. Y.96. 

Element3 0/ damQ{1~; pat\and 81J1ferinq. 

There is no legal measure of damages forthepafn 
and suffering resulting from a personal injury; and 
the llIDount of the damages must be lett. to some 
~nent~ to the fair discretion and judgment of the 

ry. Ward v. Blackwood. 48 Ark. 396. 
When a serious bodily injury which threatens per

lIIanent disability and continu€!'I for a long time is 
~:oved, the jury are authorized to consider the pain., 
wtb of body and mind, in 8S!!eS8ing the amo,unt of 
lIL.RA. 

the sole ground that relationship to counsel 
having- a contingent fee would not disqualify • 
To thIS, counsel for defendant objected. The 
court directed the juror to stand aside for 
cause, and his place was filled by a talesman. 
B. F. Wyly, Jr., was one of the jurors regular
ly drawn for service at that term of the court. 
Defendant contends that it was error in the 
court to set aside such juror without Borne 
evidence of relationship. Defendant contends 
further that it was error to set aside the juror 
for cause, even though related to 1.1r. Hoke 
Smith, after defendant had waived the relation
ship. Defendant further contends that, if re
lated at all to Mr. Hoke Smith, it was so re
mote as not to be the ground o't. a challenge 
for cause. 

(9) Sufficiently appears in the opinion. 

Messrs. Jackson & Ja.ckson for plain· 
tiff in error. 

Me881'8. Hoke Smith and Burton Smith 
for defendant in error . 

damages., without direct proof of such sufl'ering. 
Brown v. SullivaD, 71 Tex. 470. 

Damages for personal injury may include dam
ages for bodily. pain or suffering. as well as for 
pecuniary 1088 sustained, and which may be sus
tained, by reason of resulting incapacity. Schnie
der v. Peunsylvania Co. (Pa..) 2 Cent. Rep. 74. 

They may include damages for the bodily pain 
and mental anguish and all such damage as it ap. 
pears from thelnjury will result in future. Riden_ 
hour v. Kansas City Cable R. Co. (Mo.) June 2.1890. 
See note to Chicagov. McLean (Ill) 8 1.. R. A. 'j65: 
Robertson v. CorneJ..o:on, 3! Fed. Rep. 716; Townsend 
v. Paola, 41 Kan. 591: Cook v. Misaonri Pac. R. Co. 
I West. Rep. 451, HI Mo. App. 329. 

Among the results of the injury to be considered 
are pain and Butrering, disfigurement and mutila
tion of the person, and impaired capacity to pur
sue the ordinary avocations of life at and after at
tainment of majority. Western & A... It. Co. v. 
Young, Sl Ga. 397. 

Mortification and anguish of mind which a person 
has sutrered and will su:IIer in the future by reason 
of the mutilation of his body, and the fact that he 
may become an object of curiosity or ridicule 
among b:jg feHows., may be considered in determin. 
tog the amount of damages for personal injuries. 
Reddles v. Chicago &; N. W. R. Co. (Wis.) June 2l. 
1890. citing Atlanta &R.A. L. R. Co. v. Wood, t8 
GtL 56.';; Western &.A. R. Co. v. Young, supra; To
ledo, W. &; W. R. Co. v. Baddeley, 5(, TIL 19; Mc
Mahon v. Northern C. R. Co. 39 Mil. 4-'38; Ballou v. 
Farnum. 11 Allen, 73; Power v. Harlow, 51 11ich. 
10'i; The Oriflamme, 3 Eawy.391; Wilson v. Young, 
31 Wis. 574; Craker v. Chicago & N. W. R. Co. 36 
Wig. 6.37; Sherwood v. Chicago &; W. M. R. Co. 
(~[ich.) Oct~ 10, 1800: Larmon v. District of Colum
b~ 5 Cent. Rep. 447, 5 Mackev, 330. 

No recove1'Y can be had for BUfferings to occur in 
the future, unles3 there is evidence in the case to 
show that they will be sustained. Mosher v. Rus
sen.« Hun,l2. 

Value a/time Zo..<t. 
Plaintiff is entitled to recove-r the value of the 

time he has lost by reason of the injury. Larmon 
v. District of Columbia, I) Cent. Rep. «'T, 5 Mackey, 
aro. • 

But only nominal damages fo-r loss of time will be 
awarded 1f the plaintilf fails to prove U8 value. 
Ruger, Ch. J .. and Andrews., J~ dissent. Staal~. 
Grand St. &:N. R.Co.9 Cent. Rep. 452.I01N. Y. 625; 
Seitz v. Dry Dock E. B. & B. R. Co. (Ct. P., 32 N. Y. 
s.a ... 
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court: passing upon this question, you would aseer-
Simmons" J .• delivered the opinion of the I ascertain his financial loss in this respect. In 

1. A1Iison sued tbe Railroad Company for taiD from the evidence whether the plaintiff's 
damages, and obtained a verdict. 'l'he Rail- capacity to labor and earn money is, in point 
road Cumpany moved for a Dew Irial, upon of fact, practically destroyed, or in part im
several grounds, which will be found in the paired, by his injuries. and, if so, the extent. 
official report. The view we take of the case of such impairment, and whether it will ex
renders it unnecessary to discuss any of these tend to the future, and through tbe remainder 
grounds except the fifth and the ninth. The of his Jife; and. if you so find, you wi!) award 
fifth is as follllws: .. Because the court erred him such a sum as vou think reasonable and 
in charg1nl" the jury as follows: <Another just. in view of the ·evidence and the extent of 
item of damages Hlleged by the plaintiff is for such injury. and in view of all the facts and 
permanent injuries. He says that he has been circumstances of tbis case, as disclosed to you 
permanently injured, nnd, by reason thereof, in the evidence. If you beHeve from the evi. 
his capacity 10 work and earn money by his dence that the plaintiff has Dot suffered any 
labor throughout his future'life has been prac· permanent injury as the result of the injuries 
tica]]y destroyed. If this be trne he would mentioned in the evidence, you would not al
be entitled to further compensation on that ftC· low him anything in the way of damages for a 
count. The burden is on the plaintiff to show permanent injury. No fixed rule exist-s for es· 
the fact tbat his capacity to labor and earn timating this sort of damage. The plaintiff's 
money hal been permanently impaired, and the age, his habits, his strength. sex, vocation, the 
extent of such impairment, or to furnish data rate of wages earned by him in tbe past by 
to the jury. from which they may be able to his labor, his prospects of obtaining steady, 

An instruction to 8 jury to give. 88 damages for 
personal injury. the amount of plaintiff's salary 
from the accident to the time of trial, and also to 
give an annuity of the amount damaged. by the 
year. from the time of the accident. for a period 
equal to his expectation of life. is erroneons as al
lowing theearning-slost between the accident and 
the trial to be twice counted. Vicksburg & M. B
Co. v. Putnam. 118 U. S. 545. 00 L. ed.257. 

Expenses of nursfng and medical attendance. 

One injUred by negligence is entitled. as part" of 
her damages, to recover whatever was a reason
able and necessary outlay in her attempt to be 
cured of the injuries resulting from the ne)rligence. 
Sherwood v. Chkago & W. M. Il Co. (Mich.) Oct. 
10, 1800. 

Recovery may be had for services nec~y to 
ameliorate the condition of the party injured. 
Pennsylvania Co. v. Marion. 2 WESt. Rep.23i.1M 
Ind. 239. 

In order to recover for medical services, etc., to 
a person injured. it is not neces.. ... 'lry to prove that 
the hill has actually been paid by the plaintilf. 
Donnelly v.Hufschm.idt, 79Ca.l. 'U. 

Expenses incurred in going to a di8tant city. pur
suant to the advice of a physieian, for special treat
ment ot troubles resulting from an injury. are a 
reasonable and nece;;sary outlay in an attempt to 
elfect a cure, and are recoverable in an action for 
the negligence occasioning the injury. Sherwood 
v. Chicago &W. M. Il Co. supra. 

Pl'l.intitr may prove. by his attending phYSician, 
what the services of nurses who attended him were 
worth. although they were volunteers "without 
cbarge. Pennsylvania Co. v. lIanon, $UpnL 

The court instructed the jury that, if they found 
for plaintur, they might allow for medicines al!.d 
medical treatment reasonably and necessarily 
employed. ThIs W88 held error because there was 
no evidence Tlpon which any estimate of sucb 
damages could be made. Eckerd v. Chlcago & N. 
w. R. Co. '10 Iowa, 353. 

suits oftbe plainti1J may properly be given jn en_ 
dence on the question of damages; SO an inquiry 
mto the.probable consequences of the injury,8.!J 
transitory or permanent, is aJ.eo proper. Kerr v. 
Forgue., MIIl!82, 5 Am. Rep. 146; Caldwell v. Mur
phy. 1 Duer. za 

Impaired capacity 1M work or busines&. 

The loss or diminution of capacity to follow one's 
usual business or employment; the rate of his earn
ings, and the extent and nature of the business or 
employment of plalntllf, and his physical capacity 
to perform. his worka.t the time of inJury,-may be
shown in fixing the damages. Alabama G. S. R 
Co. v. Yarbrough. 83AJa. Z38; Walker v. Erie R.Co. 
63 Barb. 200; Grant v. Brooklyn, 41 Barb. 381; Ne
braska City v. Campbell, 67 U.8. 2 Black,590.. 17 L.. 
ed.271. 

Where the injury consisted in the breaking of an 
arm. it is propertoshowaformerinjuryto another 
arm, not as an eJement of damages in iU!elf. but as 
a proof of p;reaterincapacity from the injury. Ala.
bama G. S. R. Co. v. Yarbrough. supra. 

Occupation of plaintiff mall be considered. 
In estimating such damages the jury should take 

into consideration the profession or business of the 
plaintitr. and the effect of the permanent injuries 
upon hIs ability to comfortably pursue such profes
sion or business. Tbeyare &1so entitled to consider 
plaintiff's pain and suffering. mental and physical. 
Larmon v. District of Colllmbia. 5 Cent. Rep. "7.,5. 
Mackey, 330. 

Proof that the plaintitf was a physician having 
an extensive practice. and that at the time of the 
injury it W88 a period of much sickness. is admiSEi
ble on the question of dalllllgeB. althougb the facts 
were not set out in the declaration. Nebraska City 
v. Campbell. 67 U. S. 2 Black, 590,17 L. ed.2'i1. 

A jury may consider the occupation of plaintiff. 
and give him such sum as would tully compensate 
him for the injuries received. Ohio & M. IL Co. v. 
Hecht, 115 Ind. 443. • 

Where there is e\"'l:lence that plaintHf was unable 
to att-end to her auties for se'\'"eral w{'6ks. during 

Tbe damages may include, not only expenses for which time she 100 her salary, but the amount of 
medical attendance and for "pain and sutfering, bnt her salary is not shown, she is entitled to re
also for loss of earnin~ caused by permanent ~ cover nominal damages only. Daker v. lIanhattan 
ability; but if a dill'abillty previously existed, then R. Co. liS N. Y. 533; Leeds T. Metropolitan Gas
onJy for such additional disability as was there-sult I light Co. 90 N. Y. 26. 
of the injury. Whelan v. New- York, L. E. & "".Il 
Co. 38 Fed. ReP. IS. Award of damages 'Il.'ithin di8cretron Of jury. 

The circumstances, condition in life and the pur- In an actIOn for personal injuries, damages are 
11 L.R A. 
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remunerative employment in the future, pros. I court has considered this question upOn differ
peets of increased earnings in the future by ad- ent occasions, and in several cases has said that 
ditional experience and skill acquired, if there there is no "Procrustean rule," or fixed rule. 
be evidence on tuis point, and that evidence, in in cases of this kind. See Georgia P. R. Vo. 
your opinion. is definite and tangible, the~ v. Freeman, 83 Ga. 586; Central R. 00. Vo 

circumstances, in so far as they may be ilIug.. Thompson, 76 Ga. 785; &rannah, F. '" W. R. 
trated by the evidence. are all circumstances 00. v. Stewart, 71 Ga. 428 (1).446; Da1:is v. 
proper to be taken into account.'" CentraZ R. Co. 60 Ga. 329 (4). 

The plaintiff in error objects to that portion - The last case in which the question was COD
of the charge set out which says: "No fixed sidered was Georgia P. R. Co. v. Freeman, 
rule exists for estimating this sort of damage," supra, where the exact words complained of 
and insists that a fixed rule does exist, to wit, were approved by this court. Upon the re
that such a sum should be allowed the plain· quest of counsel for the plaintiff in error, we 
tiff as would make his future income the same _allowed him to review tbat decision. \V e have 
as it would have been bad be Dot been injured, carefully considered his argumellt, and have 
taking into consideration the probabilities of devoted much time to reading the text·books 
disease, decreased capacity to labor and the and reports of cases decided by other courts, 
duration of life. It is insisted that the charge, to ascertain if we could find any authority or 
as given, puts DO limit upon the finding of the decision holding that there is a fixed rule to be 
jury; that, wbile it calls to tbeir attention ele- given to the jurv, which must control them in 
ments which they could consider. it does not estimating the dama~es to a person .who has 
restrict them by the fixation of a principle been permanently injured by the carelessness 
which should control their conclusion. This and negligence of a railroad company. or nat· 

L<IflCS8able for aU the injuries sustained; and the 
jury cannot be required to itemize and ae;ess a 
separate amount for each element entering into and 
making up the gt'O!!8 sum allowed.. Ohio &: !oL.R. 
Co. v. Judy. 120 Ind. 397. 

The amount of damages for personal injuries 
must be left largely to the reasonable discretion of 
the jury. Waldhier v. Hannibal &- st. J. R. Co.. 3 
West. ReP. Wi. 87 Mo. 3'1. 

'Wbere in an action for damages for personal in
juries nothing appears to induce the belief that 
the jury must have acted from prejudice, partiality 
or other improper motive in the o.sseBS1llent of 
damages, the verdict will not be disturbed on the 
ground that such verdict is excessive. Louisville. 
N. A. &' C. R. Co. v. Pedigo, 5 West. Rep. 876, Ill! 
Ind. 481; Baltimore P. & c. R. Co. V. Pixley. 61 
In .. 22. 

The determination of the amount of damages to 
he awarded is within their exclusive -province. 
Ohio & M. R. Co. v. Collaru. j31nd. 26l. 

The appellate eottrt wii seld~ Gi8turb tM ateam 
of lamaue3. 

In an action for permanent injuries totheperson. 
courts will seldom disturb the award of damages 
where the evidence tends to ISUpport the verdict. 
S WOod, Railway Law. 1227. 

A verdict will ootoo set aside fQrexcesaive dam
lUres, nnless theamount is soWsproportionate to the 
injury as to evince prejudice or pa..."8ionon the part 
at the jury. Malonev. Hawley, MJ Cal. 409; Chicago, 
B. & Q. R. Co. v. Hazzard, 26 III 373; Peoria Dridge 
A£iso. v. Loomis. 20 TIL:!J5; Chicago &- A. R. Co. v. 
Flagg. ~ lit 36!; Chic:l,llo & R. L R. Co. Y. McKean. 
((l IlL 218: Pierce v. Millay.« Ill. 189; Ohio &: }I. R. 
Co. v. DiCkerson, 59 Ind. 3l'i: Russ Y. Steamboat 
War Eagle. 14, Iowa. 363; Morris v. Chicago, R & Q. 
R CQ. 45 Iowa. 29; Cboppin v. New OrJeans &: C. R. 
CO.]7 La. Ann. 19; McMahon v. Northern Cent. R. 
Co. 39 Md. 438: Pittsbnrg &C. R. Co. v. Andrews, 39 
~:t?:9; Bannon v. Baltimore &0 R. Co. 2!:Md.l03; 

au v. Farnum, U.A.llen, '13; Quigley v. Central 
l-ac. R. Co. 11 Nev.3'JO; C(lhen v. Eureka &- P. R. 
CoN· U Nev. 376; Holyoke v. Grand Trunk R. Co. 48 

. B. 5U; Hopkins v~ Atlantic & St. L. R. Co. 
~ N.H. 9; Drew v.SixthAve. R. Co. 26N. Y. 49: 
8 OSOm v. New York &: E. R. Co. 15 N. Y.415; 

S
mith v. Pittsburg. Ft. W. &: C. R. Co. 23 Ohio 
t.10. 

'Examples and tnstances. 
A verdict of $500 will not be considered excessive 

tor injuries which confined a woman to her bed for 
1! L. It A. 

months, causing great pain extending up to the 
time of the triaL. Atlanta & w. P. R. Co. v. Smith, 
81 Ga. 63). 

Where the evinence shows that"plainti1f's injuries 
are quite serious, resulting III considerable su1rer_ 
ing, expense and loss ot time, that his health and 
ability to earn money are impaired and that the 
injury may be permanent. $OCO damages am not 
e~ce8!!ive. King v. QshkO!'!h, '15 Wis. 517. 

A verdict of $700 in an action for negligence will 
not be set aside as excessive where the plainti1l' re
ceived serious bodily injuries., sui!ered great pain 
and gave premature birth to a child With which she 
waa pregnant at the time of the accident. :l1ichi· 
gan City v. Ballance, 123lnd. 334.-

A verdict of $700 is not ex~vtl where plaintift"s 
wrist was broken so that he su1Iered much pain, 
was unable to use his armfor six !llonthsand is un
able to work, and reeeives no wages. and a physi. 
cian gives it 88 his opinion that the injury will be 
permanent. Sherman Y. Na.irey. ';1 Tex. 29l. 

Where one receives serious in1uries from the fall 
of an awning extending over a sidewalk. a verdier. 
for between $800 and S900 damages is not excessive. 
Gainesville v. Caldwell, 81 Gil. 76. 

For an injury to the hip and the sciatic nerve. 
which has caused continuous sulfering for more 
than five yean!, and which will probably be pel'· 
manen!, a finding of dama,2es in the sum of $1,00} 
will not be declared excessive. Witlirler v. St. 
Louis, L M. &- S. R. Co. 3 West. Rep.433, 21)10. 
App.99. 

Where a young girl WIl8 thrown down by de
lendant's dog. which Inflicted a wound upon her
hip. from which resulted hip disease. and there was 
some evidence to show that the result was con
tributed. to by hereditary scrofula, a verdict for
$1 • .t50. which by the statute is to be doubled. was 
not excessive. Fitzgerald v. Dobson, 3 lS"ew Eng. 
Rep. 39!, 78 Me. 5:>9. 
. A verdict of S1.5OO is not too large a sum allowed 
to a seaman whose left hip and arm were fractured. 
The A. Heaton, 4:-1 Fed. Rep. 592. 

So. a verdict of $],500 is not e~cessive fo't injury 
to a pregnant woman. causin~ a miscarriage • 
Reading City Pass. R. Co. v. Eckert (Pa.) 2 Cent. 
Rep. 'i91. 

A verdict of $1.6((1 for permanent injury to a 
farmer sixty years of age was not excessive. 
Duffy v. Chics/!:'o &; X. W. R. Co. 3i Wis. 188. 

A verdict of $"!,OOO for 8 broken leg will not be 
held excessive wherepe:rn::.anent recovery is out of 
the question, and considerable expense, long con-
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ural person, but we bave been unable to find a 
decision of any court, or a dictum of any text· 
writer holding that there is a fixed rule for 
measuring the damages in such cases; and. in 
the nature of things. it is impossible for a 
court t-O prescribe any fixed rule, because 
it is impossible to prove such exact data 
as would authorize a court to prescribe one. 
It is impossible for any witness to testify to 
the exact time that the injured person would 
hu\""e lived, if he had DOt been injured. It is 
impossible to say whether the person would 
'h,we remained in good bealth doring his 
",-hole life. or whether he would have lost little. 
or much time by sickness or idleness or tbe 
Joss of an opportunity to labor. It is impos
sible to say whether be wonld have continued 
to earn the same amount of money during his 
whole life; whether he would have earned 
more and how much more, or less, and how 
much less; whether he would have remained 
in tbe 83me occupation, or would bave aban
doned that, and pursued snother, more Iuera·, 

finement and muchsu1reringhaveresulted. Driess 
v. Friederick, 73 Tex. tOO. 

Where a man twenty·tbree years old was injured 
so that his thumb on the right hand had to be am
putated and the two fingel'S next to it were per
manently injured, a verdict for 52.300, of which 
$3:-'0 was for loss of time. is not exce!'sive. Whalen 
v. Chica,\!o, R. L '" P. It. Co. 75 Iowa, 5f>3. 

A verdict of 52.500 forthe break1ng of an arm of 
dn old lady sixty years of age. the injury being per
manent, was held not eX(leSI;ive. Pittsburgh. C. &: 
St. L. R. Co. v. Spooier. 85 Iud.lM. 

A verdict of $2,500 for severe and probably per
manent injury to hand and wrist was held not 
excessive. llaloyv. New York C. R. Co. 58 B.."l.rh. 182. 

Yet it has been held that a verdict for SSOJfor the 
10.. .... " of a band was exCftlSlve. Chicago & A.. R. Co. 
'\". Wilson. 63II1. 10. • 

.A wrdict of $2,500, for a sprained ankle, disabling 
totally two orthree weeks. and partially for about 
the !'lame time in addition, party's salary beiog 
$-1,080 and his physician's bill Sz:;. was held ex~ 
sive. Spicer v. Chicago &N. W. R.Co. 29 Wis. 5...<.0. 

A verdict of $2,r.m. where it was riot probable the 
injury would be permanent, and the plaintill' not 
deprived of business capacity to earn money, and 
not appearing to have suffered any extreme palo. 
wasbeld ex~ve. Chicago, R-L&P.R.Co. v.Pay
rl_ant. frr Dl. 1!!5. 

Wbere a man sixty-two ye~ old has three of his 
ribs broken and is rendered insensible for a time. 
ct\u5ing him for a con5iderable time thereafter 
great pby!<ical and mental su1ferings. and it is 
doubtful tbat he will ever recover, !3.750 is not an 
excessive amount of damages. ]-lisaourl Pac. R. Co. 
v . .Aiken, 71 Tex. 3':'1. 

Four thousand dollars will not be held exce8Erlve 
damages for incurable spinal injuries in addition to 
temporaryburts whicb were painfuL Mi."souri Pac. 
R. Co. v. Sbuford. 7l! TeL 165; Reed v. New York 
Cent. R. Co. 56 Barb. 400. 

A wl"dict of $t,500 was held notexce8S:i:-.e for-the 
1089 of an arm. :Mentz v. Second Ave. R. Co. 2 
Robt.356. 

A ~el'dict of $4.500. in view of plaintiff's age and 
business, tbe permanent di.<;ablement or his right 
hand and the pain and m:IIering endured. 18 not ex· 
~si~e. Schultz v. Chicago.1tI. & St. P. R. Co. is 
Wis. :r;'s. 

A verdict for $!.500 is not exce;sive fOr personal 
injuries to a woman who was the chief support of 
the family, whereby she hassutfered and will suffer 
much pain. and be vermanently crippled 80 as to 
11 L. R. A. 

tive, or less so. Unless these and other facts 
which might be enumerated could be shown the 
jury, we do not see how a fixed rule to meas
ure the damages for a permanent injury could 
be prescribed to 'he jury. It may be said, 
however. that the life tables 'Put in evidence. 
would show a man's expectancy of life, and 
that the amount he was earning at the time be 
was injured would be a sufficient basis upon 
which to prescribe such a role; but we do not 
think thnt tbis would in all cases be fair, 
either to the plaintiff or to the railroad com
pany. If the plaintiff were a Young man of 
character and capacity and indUstry, and had 
cbosen his occupation, snd commenced its pur· 
suit, his yearly income at first might be sman. 
but, in a few years, he might be able to in· 
crease it very largely; yet, under the rule COD

tended for, be would be confined during bis 
life to the smaH income he was making at the 
commencement. On the other hand, if the 
plaintiff were an aged or a middle-aged person, 
making a large yearly income, it would be 

impair her capacity to aid in supporting the family. 
l\Ii"80uri Pac. R. Co. v. Texas Pac. R. Co.41 Fed. Rep. 
316. 

Where one injured was earning sa.50 a day. and 
his health has beeome greatly impaired 80 88 to 
cau..o;e him great suttering and render him unable to 
work, and his condition is growing constantly 
worse, so that his physician fixes eight years as his 
limit of life. a verdict for $4,680 damages is not ex
ces....<::ive. Hughes v. Grunge County Milk Asso.58 
Hun._ 

Five thousand dolltu'S will not be held excessive 
damages for a -personal injury necee;itating the 
amputation of one arm of a yard foreman of a rail
road company. LIttle Rock & Ft. s. R.Co. v. Cagle 
(Ark.' June 1.1800. 

Wbere the right eye of a man thirty-five years old 
was entirely destroyed, and his other eye thereby 
alIected 80 tbat he could do no more than balf the 
work after the injury that he could do before. 
$5,(0) damages will not be held exCe<;8ive. John
ston v. Mis.<;ouri Pac. R. Co. 96 Mo. 340. 

A verdict of $5JXJJ to 8. young unmarried man 
earning about :e:s per month, is not excessive. 
Bierbauer v. New York Cent. ok H. R. R. Co. 71 N. 
Y.588. 

Where the services of 8. minor injured by the 
negligence of a railroad company would be worth 
$100 per year from his tenth or twelfth year nntil 
majority. a verdict in favor of his father for $5,(0) 
was held exceo;sive. Hurt v. St. Louis, L M. & S. R
Co. 13 West. Rep. 233, 23i, 9i Mo. 255, citing Little 
Rock'" Ft.. S. R. Co. v. Barker, 33 Ark. 350. 

Where no bones were broken. and the injnry 
was muscular only, a verdict for $5.000 was held ex
OO:'8ive. Chicago. R. L & P. B. Co. v. McAta., 52 Ill. 
2lJ6. 

A verdict for $6.(((l in favor of a boy who by rea
son of a personal injury has 1M aD arm. and had 
his face disfigured and been otherwise injured, is 
not eXC€'§ive. Evans v. American L & T. Co. 4Z 
Fed. Rep. 519. 

Yet a verdict of 55.,875 forloss of time. and injury 
to team of $OCO, and loss of toes of left foot. was 
held excessive. ChiCRlrO & R. L R. Co. v. McKean. 
((t Ill. 218. 

Where a healthy, vigorous man about forty-five 
years old and accustomed to bard labor was stunned. 
one eye injured permanently 80 that be would ul
timately lose it an'! the sight of tbe other eye might 
possibly be a1Jected. and threeof his vertebrre were 
out of line, and likely to remlt in his being a hunch
back. and in paralySis., a verdict of $6,500 will not 
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unfair to the Railroad Company to take that B. 233; Phillips v. Lundon & 8. W. R. 00. L. R 5 
income and his expectancy of life as the sale Q. B. Div. 7!::!. L.R. 5 C. P.Div. 280], the judges 
basis to determine the amount of hi" recovery; strongly approved theusunl practice of instrnct
because our experience shows that a man In iog' the jury in general terms to award a fair 
declining years has not ordinarily the same and reasonable compensation, taking into COD

capacity to labor and earn money as a young sideration what the plaintiff's income would 
man. It is then that siCKness. inability and probably have been, how long it would bave 
indisposition to labor come upon bim more lasted and all the contjngencies to which it was 
and more each year, as he grows older. These liable; and as strongly deprecated undertaking 
and like facts should then be taken int.o con- to bind them by precise mathematical rules in 
sideration by the' jury in behalf of the Rail- deciding a question involving so lOaDY con tin.
road Company. None of tbese things can be ,e:encies incapable of exact estimate or proof. 
proved with such exactness as would authorize I We therefore think that it is better for both 
a court to prescribe a. fixed rule. As was parties to let the jury look at these thinJrS. as a 
said by the Supreme Court of the United States whole, in the light of common sense and their 
in Vitksuurg &1 M. R. Co. v. Putnam,l1S U. S. own experience, and let them make such a I:\0ID-
554, 30 1... elL 25S. it has never been held that pensation intheirverdict as wou1d be reasonable 
the rules to be/derived from such tables of com- and just to both parties, not giving to the plain· 
putations must be the absolute guides of the tiff a large sum with the purpose of enriching 
judgment and the conscience of the jury. On the him, but com pensating him for the loss of money 
contrary, in the important and mucb-considered which be would probably earn had he not been 
case of Phillips v • &luCk Western R. Co., above injured, and thereby prevented by the negli· 
cited [L. R. 4 Q. B. Div. 406, 49 L. J. N. S. Q. gence of the defendant. These remarks, of 

be set aside on appeaL Dallas & G:R. Co. v. Able, the loss of a leg, under the circnmstances of the 
'1'2 Ttix.150. case. Louisville &N. R. Co. v. Moore. ~Ky. 675. 

A verdict for $1,OOJ for injuries to a woman sixty A verdict for $10,00J for 1088 of an arm in B ctL"8 

years old, resulting in thesnorteningof a leg, caog.. of gro63 negligence was held not f'xcess.ive. Rob. 
mg great pain and permanently disabling her to insonv. Western P. R. Co. 48 Cal 409. 
attend to her household duties, :Is not excessiVe. .A verdict for $10,000 for the loss of an arm, by a 
Fitch v. Broadway & S. A. R. Co. 32N. Y. S. R. 316. boy belonging to a laboring family. Wa.3 sustained. 

A verdict for S'l,liOO for negligence resulting in Ketchum v. Texas & P. R. Co. 38 La. Ann. '171. 
the loss by a boy thirteen years old of his right So, $10,001 was held Dot excessive where a woman 
hand is not excessive. Sprague v. Atlee (Iowa) Oct. received injuries in a collision by which both legs 
iI,1890. were broken, the lower part of the leg bone crushed 

Where both of plaintiff's legs were broken and and she was otherwise injured, and suffered in_ 
his ankle badly dislocated, and at the trial, after tense pain, and more than a year after the accident 
the lapse of four months, he was compelled to use could not move without ~ and, in the opinion 
'Crutches, a verdict for $1.500 will not be held exces- of the surgeon who attended her. was permanently 
sive. Evans v. De1k: (TeL) Oct. 23.1888. disabled. The Wru;hiDgton v. cavan ("Tne W88h4 

A verdict of $'1.500 will not be held excessive for ington and The Gregory") '16 U.S. 9 WalL 5l3, 19 L. 
injuries to a boy thirteen years of age, resulting in ed. 'i87. 
permanent Impairment of sight. permanent injury Yet a verdict of $10,(0) was held excessive in the 
to' his urinary organs find permanent Joss of case of a brakeman, where ampntation of his leg 
strength in his bands Rnd arms, and, probably. a below the knee was the result of the injury, bnt 
permanent affection of his whole nervous sy¥em.- there was no evidence as to what he wssearning at 
McDonald v. Union Pac. R. Co. (2 Fed. Rep. rfI9. the time of the injury. Missouri Pac. R. Co. v. 

Where plaintur. B strong"". healthy young man Dwyer, 36 Kan. 58. 
aged nineteen, was compelled. to lose part of his A verdict of $11,(0) awarded to a laborer thirty_ 
ankle bone, whereby the joints of bis ankle and four years of age for an injury net..'eSSitating am4 
foot were stlll'ened. and he was rendered a cripple putation of one leg, superinducing other mental 
,for life, a verdict of $B,ID) was not exces;ive. and physical sufferings, was held not excessive. 
Henry v. Sioux City & P. R. Co. '15 Iowa., 8i.. Berg v. Chicago. M. & St. P. R. Co. 50 Wis.. 4J.9. 

Yet a verdictofSS,OOOin case of injury to a cooper Yet a verdict for 511,000. where there was no 
-nnd teamster was held exc€..-"8ive, and was reduced groos nedig-enee, being more than twice the 
i~ $6.000. Murray v. Hudson River R. Co. {7 Barb. amount recoverable in ca...c:e of death, was held ex· 

.,.... cessive. Collins v. Albany &: S. R. Co. 12 Barb. {92, 
A girl seven years old, who had one leg cnt ott, 5 How. Pro (35. 

her hand crushed and was otherwise injured, was So a. verdict for mOOO. when:! a young man of 
awarded $~oo.: Chicago &- A. R. Co. v. Murray. n thirty years engaged in an employment which had 
IlL 601. a regular system or promotion received permanent 

A "'Verdict of $8,500 will not be set aside as exces- injuries, was held excessive. Belair v. Chicago & 
«ive, where the person injured was let'S than ten N. W_ R. Co. {3 Iowa, 662. See Deliev. Chicago&: 
Years of age, and the nervous connection of his left N. W. R. Co. 51 Wi!!. 400. 
arm was severed. thereby causing paralysis and A verdict of SI:?OOJ was held not excessive where 
permanently disabling hi~ although he still re- plaintifr was confined to bed six weeks, sufrering 
tained the use of the elbow joints. Ridenhour v. great pain, unable to attend to bUHiness for 8evera! 
KanMS City Cable R. Co. (Yo.) June 2, 1890. months. and left permanently lame. and obliged to 

A lady teacher, whose spine was permanently fn_ pay ,1,200 to 51,500 physician'S bill and other ex
Jured by gI'0tl8 negligence of a carrier, was awarded penses. Rockwell V. Third Ave. .B. Co. 6! Barb. 
~.958 damages.. TIlino1s Cent. R. Co. v. Parks. 88 438. 
IlL 373. A verdict' of $12,000 for personal injuries which 

A verdict of $9,000 where plaintHf was disabled made a man a cl'ipple for life, and compelled him 
for life and endUred great bodily atUJering is not to sillfer great mental and physical pain, will not 
-eXCe!!sive. Deppe v. Chicago. R. I. &- P. R. Co. 38 be held exc~sive, especially where a fonner ver_ 
Iowa. 592. diet was for about the same amount. Texas!L.B. 

So, a verdict fOr $9.{XX)WM held not excessive, for CO. V. Douglass, 7'3 Tex. ~ 
llLR~ 4 
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course, app1y only to the measure of damages over the objection of counsel for the defend~ 
for the permanent injury. ,It is. not contended ant, to wit: ,. Q. How soon after his injury
that any fixed rule can be prescnbed as a meas-. [referrin.~ to :Mr. Allison 1 were there 9.ny va
tue of dama,!!es for pain and suffering. We caDcies to which promotions could have taken
therefore reaffirm the ruling in Georgia P. R. place? A. Vacancies were shortly afterwards, 
Co. v Freeman, supra. On tbis subject, see 2 say certainly in the course of the next three 
Thompson,Trials, §~ 2077, 2078; 2 Redf. Rail- to six months, I think, after Allison was hurt. 
roads, 309 et Heq.; 2 'Vood, Uailway Law, § 317; According to Mr. Allison's standiu,2', aud the
Whittaker, Smith, Neg. 474; Pierce. Railroads, classification wbich I give, bis prospects for 
301' 3 Sutherland, Dama2es. 283 et seq.; 2 promotion to one of these places was good . ...
Sh;arm. & Redf Neg. ~ 75S; Wood's }Iayne, The defendant objected to this testimony, and 
Dama.~s. p. 596,% 627; 2 Secgw.Damages, 547; I an other evidence of the witness, tending to 
Pol Torts, 161. 162; Field. Damages, ~;§ 614,[ show prospects of promotion, as being simply

. 615. the opinion of the witness, and showing a pos.-
2. The ninth ground complains that the sibiUty too remote to be the basis of cnnsidera. 

court erred in admitting the following evidence, tion by & jury in finding damages. 'Ve think. 

But a verdict of $12,000 was held exce5si\·e 'in the 
cru:e of a man fifty-seven years old in declining 
bealth, nnrtially paralyzed, where there was no 
proof of gTUSS, wanton or willful negligence on tbe 
part of defendant" Louisville & N. R. Co. v. Stock
er. 86 Tenn. 313. . 

Fifteen thon~and dollars are not excessive for in
juries to a physician or surgeon wbose expectation 
of life was twenty-three years, and whO$(' income 
was from Sl,!!OO to $1,500 per year, and who was al
mO!!t totally dL'ifi~led, incurring -much ~xpf:nse and 
euIrering great pain, leaving him unable to earn 
more than $200 or sa:o -per year. Pence v. Chicago, 
R. 1. .t p, R. Co. 'l9 lawn, Sb'9. 

So, a verdict of 515,000 was held not excessive 
where the injury forced plnintifr, a physician. to 
aballdon his practice amounting to $2,500 a year, 
a.nd the injuries to his person and bis ner\'ous sys
tem were of a TJerID8nent character. Woodburyv. 
District of Columbia, 3 C-ent. Rep. ';'88, 5 Mackey, 
]27. ' 

Yet where the e\idence showed that a person 
1lfty.thret:> years of age, injured by negligence. was 
probably crippled for life. owing to injury of her 
FpiDa! cord, that she sulfered intermittently, and 
wa~ not able to walk before or at tbe trial, and tbat 
!'he bad left bel' house bl1t once since the accident. 
being then earned out for fresb air, and sutrered so 
then that she did not go out again, a verdict for 
~l5JOO damages was beld excessi.e, and she was re.
quired to remit 55.000. Fnrnish v. )[issourl Pac. R. 
Co. mo.} June 00, 1800, citing Harrold v. New York 
E. R. Co. 2! TIun.lS!; C'hieago .tE. I. R. Co. v. Hol
land. 18 TIl. App. 418. affirmed,122 lll. 461; W ootil.ul'Y 
V. D6"trict of Columbia, 3 C-ent. Rep. 'iB8, 5 ~Iackey, 
12i. 

Where a man W8..'! disable-d for life by an injury', 
aUd suffered in the bospital It5 days; nnd, twenty 
months after tbe accident, dead bone was still 
working out of the w,"und, wbich was still open. 
and his leg was partially stitfened and somewhat 
sh()rter than the other,-a verdict for 516,666 was 
beld not excessive. Galveston. H. & S. A. R. Co. v. 
Porfert, 72 Tex. 3«. 

Yet a verdict of !4.000 was held flagrantlyexces
sive, where it was shown plaintiif was laid up with 
a broken leg only for a short time. and thefl"acture 
had healed and never would seriously incon.en_ 
ience him again. South Covington &: C. S. R. Co. v. 
Ware,M- Ky. 2b7. ' . 

Eighteen thousand five hundred dollars will not 
be held an excessi,e sum 1'01' personal injuries by 
which a boy a little o.er seven years old had both 
le~ so badly crushed that amputation was neces
sary, where he required a constant. attendant, and 
was left in sucb a state, both physically and men
tnUr, as to render his life a burden. Heddlesv. 
Chicago &; N. W. R. Co. (Wis.,:June 21, 1800. 

Yet a verdtct of ~18,OOO for lOilS of le!?8; in ca..~ of 
a brakeman was beld excessive. Chicago & N. 'tV. 
R. Co. v. Jackson, 55 nL 49:!. 
11 L. R. A. 

A verdict of ~:?O.OOO is not exces.'<ive where it was
shown that the injured person, who, before theac
cident. was an industrious able-bodied mechanic, is- . 
now a wreck both in body and mind, and unfit to 
labor. with the probability that his sufferings will 
be permanent. International &- G. N. B. Co. v. 
BrnzzH, 78 Tex. 314-

.A verdict of'$Z5.000 was held not excessive where 
pIaintifr, thirty years old, and his wife, depended 
for their support npon his labor, and he wag SO in_ 
jured that be could do nothing, and would remu!u 
helpless until bis death. Alberti v. New York, L-
E. & W. B. Co. 4-3 Hun. 421. 

Yet wbere the most serious injury received from 
an accident was an inflammation of the hip joint~ 
which caused great pain and exposed the injured 
pen.on to 1088 of time, loss of business and large ex
penses for medical tL--<l.Sistance, but left bim able TO
earn his livelih~ and well disposed to enjoy life, 
needing ouly proper treatment and prudence for a 
complete cure, a verdict of $25,000 damages was re
duced by the court to $5,000. Peyton v.Texas &P. 
R. Co. 41 La. Ann. 86L 

In a ctL~ somewhat under simllar circumstance~ 
where the ankle jOint of a man fifty-four yenrs old· 
was dislocated, reqniring the amputation of his 
fOOT; and medical attendance for two months. an 
order for new trial was made, unless a judgment 
for $10,750 with interest from the time of the ver_ 
dict should be accepted. Kennon v. Gilmer, ~ 
Mont. lOS. 

So a veI'liiet of $25,000 for an injnry rendering a 
person a cripple fol' life was held exce;:si.e. Chi
cago &- N. W. R. Co. v. Fillmore. 5711L 265. 

A verdict of $30,000 for injuries resulting in the 
amputation of both legs of a boy, one at the ankle~ 
and the other at the knee, is excessive. Boodles v. 
Chicugo & N. W. R. Co. 7! Wis. 239. 

A verdict of $3),000 for a man of about forty 
years. who, in addition to ie8...-:er injuries, sutrered 
from the accidental injury of the spine 'producinq 
a progre;;8i~e disease, which would probably event
nate in paralysis and death, was beJd excessive __ 
Harrold v. New York Elev. R. Co. 24 Hnn,lS4. 

Sdting aside for fnadequacy-. 

A verdict of $161 will not be set aside as inad_ 
equate on the ground that tbe jurymn...'<t bave been 
infiuenced by a perverted judgment, whpre the 
pain and disability sutrered since the injury should 
in part be attribnted to previous ill health; which 
the circumstances tended to show were Dot so 
severe as claimed. Robinson v. Wa.upaca (Wis.) 
Oct. U,l890. 

A judgment of $300 damages in an action for per_ 
sonal injury will not be set aside as inadequate nn_ 
less its injustice fs plainly apparent. Wunderlich:, 
v. New York, 33 Fed. Rep.85!. 
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tbis exception is well taken, and that the court period, would be wrong, and unju~t to t.be de· 
erred in allowing the testimony complained of fendant. We believe the rule of most of tlle 
to go to the jury. The testimony of this wit- railroads in this State is to promote their em
De~g shows, in substance. that he was the as- ployes. An employe commences at the lowest 
sistant superintendent of the railway mail grade. and, if he is competent, capable and 
service of the fourth division; that Allison was efficient, he is very likely to be promoted upon 
8 postal clerk under him, and that he had the bappening of a vacancy above bim. If 
special supervision of Allison's record and ODe occupying a lower grade of senice were 
work; that the next class above Allison in the injured. would he be allowed to prove, unless 
line of promotion at the time he was injured he bad a contract to that effect, that his pros
was "class 5," and that the salary in thll.t class I peets of promotion to a higher grade and bet
was $1,300 a year; that Allison was receiving, ter salary were good, and would the jury be 
when injured, $1,150: that Allison's standing allowed to base their calculation and estimate 
in regard to the basis of promotion was "first- of the damages upon a much larger salary, 
class;" that there was no vacancy in the class which he had never received, but merely had 
above Allison at the time he was injured, but a prospect of receiving? It will be obs.,erved 
two vacancies occurred in the course of from that the testimony in this case shows that there 
three to six months thereafter; that there were were two others III the same class with Allison, 
three men of Allison's class, including Allison, equally competent and effioient as he was, and 
and that the other two stood as well as he did, it is by no means certain that Allison would 
and both were older than Allison. One had have been preferred to each oUhem, in case of 
been in the service longer and the other a vacancy, and promoted above them. So it 
shorter time than .Allison. Political consider- could not be said that he was in the direct line 
ations enter somewhat into the appointment of of promotion. Pierce, Railroads, 303; Brown v. 
clerks. The promoting' power is at Washing- Cummings, 7 Allen, 509; Boyce v. BrtylijJe, 1 
ton; the office here is the recommending' pow- Camp. 58; Brown v. Chicago, R. L &; P. R. Co. 
er. A vacancy in the class ~above Allison 64 Iowa. 6."i6. 
might be filled sometimes from other routes, This testimony being illegal, and having 
and men taken from another route, and put been objected to, and it being very probable, 
in, who occupy, say, a second rank. It is in from the amount of the verdict, that the jury 
tbe power of the department nnder the rules based their calculation npon the increased 
to do that. There is no certainty at all. when salary which Allison would have received if 
there is a vacancy in a position of chief clerk he had been promoted, we think it damngefl 
(the clerk in charge), that one of the lower the defendant, and we grant a new trial upon 
grade 00 the same route will go up, no more this ground. 
than in any other business. It is not guaran. The other grounds of the motion we will 
teed. 'Ve think this evidence shows that Alli- not discuss, except to say that, if there are 
son's promotion was too uncertain, and the pas· any errors contained therein, the court below 
sibility of an increase of his sabry from $1,1;)0 will doubtless correct them on the next trial. 
to $1,500 too remote, to go to the jury, and for If the explanations of the mortuary and anull
them to base a verdict thereon. While it is ity tables were not put before the jury, this 
proper in cases of this kind to prove the a!!e, can be done at the next trial, if counsel so de
habits, health, occupation, expectation of life, sire. The same may be said as to the failure 
ability to labor and probable increase or dimi_ ofthe court to explain to the jury what was 
Dution of that ability with lapse of ti~, the meant by the reduction of the sum, when as
rate of wages, etc., and then leave it 'to the certained, to its present cash value, which is 
jury to assess the damages, we tbinK it im- complained of as CITcr in the sixth ground of 
proper to anow proof of a particular possi· the motion. If counsel desires more specific 
bHity, or even probability, of an increase of instructions at the next trial, he can request 
wages by appointment to a higberpublic office, the court to give them. 
especially where, RS in this case, the appoint- Judgmentrerersed. 
ment is somewhat controlled by political rea-
Sons. The deputy clerk of this court, for ex-

ELLIS, Pltf. in Err •• 
•• 

DARDEN. 

-I. Under the Code or Georgia, the mar
riage of' a. woman revokes a. wilL pre
TIously executed by her. in wbich no t1rorision is 
made in contemplation ot such an event. 

2. Parol evidence is Dot admissible to 
show that the will was executed in contemplation 
of the marria.,,~. 

(December 23, 1890.) 

ample, is very efficient and faithful, and if 
there should be 3 vacancy in the office of clerk 
of the court. it is not only possible, but very 
probable, that he would be appointed to fin 
the vacancy, thereby obtaining a much larger 
salary than he now receives; but if he should 
be injured as Allison was, and were to sue the 
railroad company for damages. we do not 
think it wonld be competent for him to prove 
tbe possibility, or probability, of hi8 appoint_ 
Dlent to fill a vacancy in the office of clerk, 
especially as the personnel of the court, upon 
which such appointment must depend. might 
change in the mean time. To allow the jury 
to assess damages in behalf of the plaintiff, on 
t~e basis of a large income arising from a rnb
hc office~ which he has never received, and ERROR to the Superior Court for Taliaferro 
which is merely in expectancy, and might County to review a judgment rejecting the 
ne\""er be reC€ived, or~ if received at all, migh\ 
come to him at some remote and uncertain 
11 L. R. A. 



62 GEORGIA SUPREl1E COURT. NOT., 

alleged will of a deceased married woman. 
Affirm,a. . 

The case sufficiently appears in the opinion. 
MesST3. H .. T .. Lewis and Horace M .. HoI. 

den for plaintiff in error. . 
.. lfe88Ts. J aIDes Whitehead and M. Z. 

Andrews for defendant in error. 

Bleckley, Ch. J.. delivered the opinion of 
the court: 
, 1. In construing the Code, it is necessary to 
bear in mind section 4. which declares that 
"the masculine gender shall include the femi· 
nine," Nothing can be more manifest tban 
that this rule was intended to apply to the pro
visions of the Code on the subject of wilts. 
These provisions are very ample and extensive, 
be!!innin~ with the definition of a will. and em
bracing the persons capable and incapable of 
making them; modes of execution, revocation 
aod probate; the property subject to diRposi
tiOD; the different classes of devises and lega
cies; the office and fUDctionsof executors. etc. 
Code, ~§ 2394-2482. From tbe first to the 
last of "these sections, with few, if 8ny. excep
tions, the masculine includes the feminine. 
This is ooviously so in the very first of tbem, 
wbich defines a will to be .. the legal expres
sion of 8. man's wishes as to the disposition of 
his property after his death." It cannot be 
doubted that in many of the sections the word 
.. testator" includes "testatrix." As to most of 
the sections in which the word occurs, no other 
construction is possible. See sections 2398, 
2<00, 2401, 2407, 2413, 2414, 2418, 2420-24.."2, 
2479, 2480. Section 2477 reads as follows: 
"In all cases the maniage of the testator orthe 
birth of a child to bim, subsequent to the mak· 
ing of a will in which no provision is made in 
contemplation of such a.n event. shall bea rev
ocation of the will." We can have no rea
sonable doubt that the rule that the masculine 
includes tM feminine applies to this section as 
wen as to somany others touching the subject of 
wills, and consequently that in sense and mean
ing it has the same scope as if it read thus: 
"In allcases tbe marriage of the testator or tes
tatrix, or the birth of a child to him or her. 
subsequent to the making of a will in which 
no provision is made in contemplation of such 
an event, shall be a revocation of the wilL n 

This construction only treats the codifiers as 
governing themselves consistently by their own 
rule in doing their own work. They under
took to state in a condensed form the law of 
wills, and they.devoted an article. conSisting of 
nine sections, to the subject of revocation. 
Can it reasonably be supposed that they in
tended to be silent upon the effect of marriage 
on the prior will of a woman'! And yet they 
were silent on that topic. unless they dealt with 
it in the broad. general language which we 
have quoted from section 2477. It is well 
known that in hundreds of instances the codi· 
fiers did not CODtlne themselves to stating the 
law 9S they found it, but that they exercised 
the fuuction 'of unifying aDd harmonizing its 
various rules and provisions so as to present 
what they deemed a more consistent and com
plete system. Their work, as a whole, has 
been adopted by competent authoritv, and, ex
cept Where altered or repealed. is now the law 
of the land. We have only to accept it as 
1lL.1lA. 

written, and interpret it by a rule found in the 
instrument itself. to arrive at the conclusion 
that marriage has. in this State at least, as 
much effect upon a woman's will as upon a 
man's. There may be more orlesa reason why 
revocation should be the result'in the one case 
than in the other, but certainly there is re&
SOn enough in either case. At common law the 
woman's wilJ Was revoked hut the man's was 
not. The Act of 1834 put a man's will, in this 
respect, upon the footing of 8 wotnan's, with 
an implied saving in favor of wil.ls in which 
provision was made for the prospective wife. 
H also made the birth of a child operate as a 
revocation of any prior will in which tbe child 
was Dot provided for. Then came the Code 
in 1863, and, after varying the phraseology of 
the Act of 1834 so as to make it wider and more 
general, incorporated its principle of revocation 
into the legal system of wills, with an implied 
saving in favor of wills in which, not the wife 
or the child, but the event of marriage or the 
birth of a child, was provided for. This im
plied saving might not hold good as to the 
wills of women because of other provisions of 
the Code; but that would not hinder the ex. 
press declaration that marriage, or the birth 
of a child. subsequent to the making of a win 
in which no provision is made in contemplation 
of such an event, shall operate as a revocation 
of the will, from having its full affirmative 
effect upon every will of that class. whether the 
maker were male or female. It may admit of 
question whether the Code, taken as a whol~ 
int-ended to save any will whatsoever made by 
a single woman from revocation by marriage ; 
but this doubt need not affect Our construction 
of section 2477 as to the class of wills which 
make no provision in contemplation of mar· 
riage. Wills of this kind are expressly de
clared t.o be revoked bymarriage, thougb wills at 
a different kind mayor may not be so revoked. 
according to their standing, in the light of at her 
provisions of the Code, and the general scheme 
of testamentary law. We can be sure, at any 
rate, that the Code nowhere declares that the 
will of a woman is not revoked by marriage or 
by the birth of a chIld. Thus no contradiction 
is inVOlved in OUr construction of section 2477. 
and any apparent inconsistency with other pro
visions of the Code which it involves touches 
a class of wills not now under consideration. 
Not' did 8ny repeal or modification of the 8ec
tion result from the enlarged testamentary 
capacity and powers of married women, 
brought into the law by the Act of 1866 and 
the Constitution of 1868. as expounded by this 
court in the case of Urqu.7I.a'f't v. Olir:er,56 Ga.. 
344. If marriage or the birth of a chiJd would 
work the revocation of a particular c1ass of 
wills by express statute when the testamentary 
powers of a married woman were restricted, 
we 8ee no rea80n why such an event should 
not produce the same effect after those re-
strict!ons were re.moyed. Surely, marriage or 
the bIrth of 8 child IS as great an event in the 
life of a woman as of a man. and imports as 
important a change in the testamentary stand. 
point. It would seem that the more the testa
mentary powers of the two sexes are equalized, 
the more reasonable it would be to applv to 
both alike the provisions of section 2477 of the 
Code. It is a mistake to suppose that this pro 
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vision. as applied to men, hus. or ever had, any 
purpose to coerce them into the performance of 
any legal duty which they owe to their families. 
A man may bequeath his entire estate to stran
gers. Cocfe. ~ 2399. All legal rights of ili;e 
wife and family. such as dower and a. years 
support, are as secure against a will made at ODe 
time as at another. The object of the provis
ion is to secure a specific moral influence upon 
the testamentary act.-the moral influence of 
having before the mind &. contingent event so 
momentous as marriage or the birth of a child, 
and so deserving of consideration in fmming a 
testamentary scheme. A public policr which 
rejects the will of a prospective husband or 
father becau.se-. it affords no evidence of the 
presence of this influence may well reject that 
of a prospective wife or mother for the same 
reason. Both are alike free from any legal 
obli!rntion to provide by will for spouse or 
chil~; and both, as a general rule, are equally 
under the sway of moral motives sow dowhell 
these claimants, existing or anticipated, are 
thought of. and their claims duly considered. 
There is as much reason in requiring one as the 
other to furnish evidence in the will itself that 
the testamentary act was performed with the 
future event of marriage or birth of & child in 
actual and present contemplation. Now that 
women. according to the decision in Urguha·rt 
v. OliTer, supra, have substantially the same 
testamentary freedom as men, the wills of both 
sexes, whether made before or after marriage, 
ought to stand on the same footing. It was 
only on the doctrine of implied repeal of cer
tain statutory restrictions in the Code that this 
court could arrive at the conclusion announc.-ed 
in Urquhart v. Olite'r. But that conclusion 
does not require for its completeness or its con
sistency that section 2477 shall be held not to 
apply to wills made by women, or that 8 
woman's will should stand on a higher plane 
than that of 8 man. On the contrary. the bar
many of the whole testamentary system will be 
better preserved by treating the wills ¢ both 
sexes alike. When a woman's rights tduching 
the disposition of property are those of a man, 
her disabilities should also be those of a man. 

Basing our decision SOlely on the statutory 
system of this State, we rule that the will now 
before us was revoked by the subsequent mar
riage of the testatrix, though it occurred on 
the same day and within a few hours after 
the will was executed. A copy of the will is 
not before us, but we take it for granted from 
the argument and from the recitals in the rec' 
ord that tha sole beneficiarv under tbewi1l was 
a sister of the testatrix, and that the instrument 
contained no provision showin(7 that it was 
made in contemplation of marri~gr:'. How the 
general question has been treated elsewhere un· 
der various shades of statutory provisions will 
appear from the following authorities: Loomis 
v, Loomi8, 51 Barb. 257; Brown v. Clark, 77 
N. Y. 369; Frall&n's Will, 26 Pa. 202; &can 
v. Hammond. 138 ~1ass. 45; J!r'utt v • .J..Yorton, 
1~2. )~ass. 243, 2 New Eng. Rep. 5n-1; :blillerv. 
Pl/llllPB, 9 R. I. 14:1; MeA-n-ulty v. JlcAnulty, 
120 Ill. 26, 8 West. Rep. 630; Be Tuller, 79 
TIl. 99; ... Yo.1/e.8 v. &uth/Mrth. 55 :Mich. 173; 
Morton v. Om~on, 45 Vt.I45; He CareJ/'E~tate. 
49 Vt. 236: Ward'8 Will, 70 Wis. 251j. Webb v. 
JoneIJ,36 N. J. Eq. 163; Fellute, v. Allen, 60 
IlL. R. A. 

See also 43 L. R. A. 143. 

N. H. 439; Emery, Appellant (He Hun(. Will) 
81 Me. 275. See also Beach, Wills, § M; 6 
Lawson, Rights, Rem. and Pro § 3285; 1Wte~ 
to YOUng"8 Llpp. 80 Am. Dec. 516. 39 Pa. 115; 
1 Jarman, 1Vills, 5th Am. ed.p. 268 et Mg.; 3 
Jarman, Wills, 5th Am. ed. p. 783. note 19~' 
Schouler, Wills, § 424; 3 Washb. Real Prop. 
575, * 698; 1 WoefUer, Administration, p.107. 

2. The parol evi'dence offered to show that 
the will was executed in contemplation of the 
marriage was properly rejected. In order to 
save a will from revocation by subsequent mar
riage, the will it.<3elf must contain the requisite 
evidence that the event was contemplated. At 
least, such evidence must appear on the face of 
some document offered for probate as a part of 
the will Deupree v. Deupree, 45 Ga. 415. 

Judgment affinned. 

Josle BELDIXG, Plff. in Err •• 
o. 

C. P. JOHXSON. 

( •• __ Ga. ____ ) 

1. A saloon keeper is Dot guilt,. of" neg:
. ligence in furni..<;bing liquor to an mtoxlcatro 

person and in failing to protect one who enters 
the ealoon on business of his own and becomes 
engaged in an altercation with such intoxicated 
person from being shot by him 80 as to render 
himself liable in damages to the deceased per
son's widow for his death under a statute allow. 
ingrecovery for death resultlngfrom criminal or 
other negligence. 

2. No recovelT ea.n be had. un:lesa author. 
!zed by statute. against a saloon keeper who seJ..la 
liquor to an intoxicated person. lor damages ~ 
sulting from such person's killing another with 
whom he quarrels whlle still intoxicated_ 

3. The sale of liquor to an intoxicated 
person is Dot the legal and na.tural 
cause of the death of a third person, who 
is killed by the former after a quarrel between 
them over a previous wager and the custody of 
the stakes.so as to render the seller liable In dam
ages therefor under statutes which provide thai 
damages are too remote if only the imaginary or 
~ible result of the tortious act or other and 
contingent circumstances preponderate largely 

. in causing the injurious effect, as well as those 
traceable to the act, but not its legal and natural 
consequence. 

(November 12. 1890.) 

ERROR to the City Court of Atlanta to re
view a judgment in favor of defendant in 

an action brongbt to recover damagf's for the 
death of plaintiff's husband, which was alleged 
to have resulted from the sale by defendant at 
liquor to an intoxicated person. Affirmed. 

From the official report it appeared that 
"' Mrs. Belding, as the widow of Neal Beld
ing, sued Johnson and Whitlock, makin~ the 
following allegations in her declaration: About 
9 o'clock on the morning of April 26, 1889, her 
husband and Whitlock met in the bar-room of 
Johnson, and drank intoxicating liquors to
gether, and soon became engaged in a dispute, 
which ended at that meeting in the bet of a. 
watch, which her husband agreed, at the sug
gestion of .Whitlock, should be held by on8 
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810un, 8 clerk in the bar-room. Her husband 
and Whitlock then left the saloon, but after
wards retumed, and her husband said he would 
withdraw the bet, and demanded his watch; 
but to this Whitlock objected, find Sloan re
fuscd to surrender it without Whitlock's can· 
sent.. Her husband find -Whitlock had angry 
words about the matter, Whitlock by that time 
bdufJ" unner tbe influence of liquor pur
chas~a at Johnson's saloon. Whitlock agreed 
to let ber busband have his watch, if he would 

'pay Whitlock's expense3 of that day at the sa
loon, which proposition her husband declined. 
This was about 11 o'clock in the forenOOD. In 
the afternoon he went to the saloon, and de
roanded his watch ag:ain. Whitlock was then 
considerably under -the influence of liquors, 
purcbased at Johnson's saloon, and that, too, 
while 'Vhitlock was dnmk, and was known to 
be by Johnson. Wben her husband demanded 
his watch in the afternoon, Whitlock refused 
to anow him to have it, and they then quarreled 
in the saloon, in the presence of Johnson and 
his clerks threatening to fight, and Belding 
made preparations to fight by pulling off his 
('oat and hat, wbereupon 'Vhitlock. without 
c:m"e, shot and killed him. Johnson was the 
owner and proprietor of the saloon, and in\;ted 
her husband and all other persons there to 
drink, promising him and all others that he 
would maintain order, and protect all persons 
from violence by any person in his bar-room; 
but he not only failed to do this, but sold liq
uor 10 Whitlock when he was drunk. knowin~ 
that "bit lock, when under the influence of 
1iquor, was a violent and dangerous man, and 
that Whitlock and her husband were angry 
with eacb other,and that 'Vhitlock had threat
('ned. to whip her husband. Johnson and his 
8cn-ants continued to furnish liquors to Whit
lock, wben they knew he was drunk, and in-
5teaJ of protecting her husband against "Chit
ll)Ck's violence, stood by and saw him flhoot her 
busband down, 'W.itbout cause, and without 
attempting to protect him, and without utter
ing one word of remonstrance. The difficulty 
could have b::.'en averted, and thc life of her 
husband saved, if Johnson had refrained from 
Eoellio$ Whitlock liquor, and dio:ebarged his 
duty lD keeping order, and protecting her bus
band from Whitlock'., violence. At the time 
her hnsband was killed, he was healthy and 
strong, thirty years old. able to earn by bis Ja
bor $100 per montI:!, rtc., and she has been de
prived of bis earnings and protection by the 
wrongful and illegal conduct of defendants. 
Wherefore she sued, alleging tbat she had befn 
damaged $20,000." 

To this declaration Johnson interposed a geu
eral demurrer, which was sustained, and the 
action dismissed as to him, and plaintiff ex
cepted. 

JlfSSrs. T,. P. Westmoreland and L.-B. 
Austin. Jr .• for plaintiff in error. 

J1essr8. Arnold & Arnold, for defendant 
in error: 

Every tort in Georgia is such either by stat
ute or common law_ At common law no ac
tion lies for loss of a life. 

Daly v. Stoddard, 66 Ga. 146; Barrett v. DI)
lan, 130 ~hss. 366; Daris v. Jl1stit:~. 31 Ohio 
St. B59; Kirchner v. Myers, 35 Ohio St. 85. 
11 L.R.A. 

The Legislature of Georgia has qualified this 
rule to the extent of allowin~ a recovery by 
the wife and other designatea persons for a 
homicide, when "the death of a human being 
results from a crime or from criminal or other 
negligence ... 

See Act Oct. 27, 1887, p. 44, Ga. Code, § 
2971. 

The Statute refers to the immediate cause, 
and no one is responsible for a death when there 
comes in between his act and the death an in
dependent cause, which immediately- produces 
the death.:and without which it would not have 
rt·su!ted. 

Daly v. Stoddard, 8upra/ BmdlJury v. Fur
Ion.?, 13 R. I. 15,4.3 Am. Rep. 1. 

In many States there exist what are called 
H Civil Damage Acts." Under them saloon 
keepers have been held liable for very remotf 
results of intoxication, which shows that the 
liability rests on the Statute alone and not on 
common-law principles. 

&hroder v. Gralt:tord, 94 TI1. 357; Dunlap v. 
Wagner, 85 Ind. 529. 

The reason why a statute is necessary to cre
ate a liability is that no one is responsible for 
a remote result of his act, Dor when an inde
pendent, intervening agency comes in and pro· 
duces the injury. An intoxicated person does 
not lose his status as a man; the law does not 
allow the whiskey t9 absorb all the responsi
bility, but consitlers that there is enougb of the 
man left to render the drunkard's actions ac
countable. This being his footing, the law looks 
no further ilian to him to ftnd the person reo 
sponsible for the injury. 

Tbiscase differs from &ottv. Shepheril, 2 W. 
Bl. 892 (Squib Case), for there the squib con
tinued the motion originall;r imparted, and the 
persons touching it before t5cott was hit merely 
diverted it from themselves. There is so little 
certainty about tbe effect of intoxication, and 
so much depends upon the temperament of the 
person intoxicated, that a saloon keeper cannot 
anticipate injury to a particular person, Rnd, 
in the absence of a statute, an injury by the 
intoxicated person would not be the proxi
mate result of furnishing him whi.<:key. 

Shearm. & Redf. Neg. 1st ed. § 9. See Mil
~caukee &: St. P. R. Co. v. Kello[!u, 94 u. S. 469, 
24 L. ed. 256; .k:tna Ins. Co. v. Boon, 95 U. S. 
117.24 L. ed. 395; Dar:i8v. Justice. 31 Ohio St. 
339; Freeze v. Tripp, 70 TIl. 496; .J.lleidel v. 
Anthis, 71 ill. 242; Fentz v. JleadolC8, 72 TIL 
540. . 

Belding was not in the saloon as a guest, and 
entitled to no protection as such; tbe best that 
can be said is that he was a mere licensee. No 
positive duty is owed to a licensee, and for 
omission to keep premises safe there can be no 
recoverv. 

Larnio-re v. CrOlen Point Co. 2 Cent. Rep. 
409, 101 N. Y_ £:91; &rery v. Kic"keriJOn, 120 
:Mass. 306; Jf01'gaTi v. Pennsylranla R. Co. 7 
Fed. Rep. 'is. 

A saloon keeper is not under the same strin
gent rules of liability as a common carrier or 
public inn. 

Sce note to Rommel v. &li.am)xuher, 6 Am. 
St. Rep. 736. 

Inn keepers ar~ not liable for trespasses com
mitt-ed on guests. 

2 Kent. Com.; Mo-rse v. Slue. 1 Vent. 190j 
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Kentv. SllUckard. 2 Bam. & Ad. 803; Story, 
DaHm. ~ 482. 

Simmons. J .• delivered the opinion of the 
court: 

Under the facts alleged in the declaration, 
'Which will be found set out in the official re
port, there was no eITor in sustaining the de
murrer and di~missin~ the case. Under these 
facts, we do not think Johnson was liable to 
the widow of Belding on account of ber hus
band's baving been killed by Whitlock in 
-Johnson's bar-room. The declaration alleges 
that Johnson sold liquor to these parties in the 
forenoon, and that tbe quarrel between the lat
ter then Originated. in regard to a wager they 
had made; yet the homicide did not occur UD
til the afternoon, when Belding again entered 
the bar-room for the purpose of obtaining the 
watch he had wagered with Whitlock in the 
forenoon. He did not enter as a customer or 
guest, but upon bis own private business. He 
then met Whitlock the last time, the quarrel 
was renewed and he was killed. Our ~tatute 
.allows & recovery by certain named persons 
for a homicide, when o<the df'ath of a human 
being results frqm a crime, or from criminal 
-cr other nep.1igence." Acts 1887, p. 4.3. 

It is sought to make Johnson liable in this 
acrion, because he furnished liquor to Whit
lock when drunk, and failed to protect Beld· 
ing~o-ain.st Whitlock, both being in bis saloon at 
1he time of the hOmicide, and Johnson himself 
being present. Under the facts as alleged, we 
do not think this was such negligence or mis
conduct on the part of Johnson as would au
thorize the widow to recover against bim. es
pecially as Belding was not even R guest or 
customer of Johnson at the time. 

Our Code (§~ 3072, 3073) declares: "If the 
·dumag-e'i are only tbe imaginary or possible reo 
liUlt of tue tortious act, or other and contingent 
circumstances preponderate largely in causing 
tbe injurious effect, such damages are too re
mote to be the basis of recovery agai,nst the 
-wrong-doer.u 

,. Damages which are tbe legal 

and natural result of the act done, though con· 
tingent to some extent, are not too remote to be 
recovered. But damages traceable to the act~ 
but not its legal or natural consequence, Rre 
too remote and contingent." Under these sec
tions of the Code. we think the damages too re
mote to be recovered. "Other and contingent 
circumstances" preponderated largely in caus
ing the homicide, and the damages. thougb 
traceable remotely to the act of selling tbe liq. 
uor, are not the "legal and natural conse
quence" of the act. Tbey do not arise directly 
from that act, but from the act uI shooting. 
and indirectly from tbe bet made between Beld· 
ing and Wbitlock. Whitlock's refusal to give 
up the watch. and Belding's return in the after· 
noon to recover it. and his preparation for a 
fight with Whitlock. These indirect elements 
are more proximate than is that of furnishing 
the liquor. There are IDany cases in the re
ports where recoveries bave been had against 
bar·room keepers for injuries arising from tbr 
sale of liquor to persons, but all of them, so 
far as we have ascertained, except tbe case of 
Rommel v. Scllambacl/er, 120 PR. 579, 9 Cent. 
Rep. 742, are founded wholly upon special 
statutes autl;lOrizing recovery for such injuries. 
In no other State bas the right to recover been 
placed upon common-law principles, and sev· 
eral of the courts. in discussing the queslion, 
say that no recovery could be had at common 
law. As we have no special statute in this 
State authorizing such recoverv-. and 8S the 
two sections above cited from our Code aie 
declaratory of the common law of this State, 
and as we tbink that under these sections the 
damages claimed are too remote, we affirm the 
judgment of the court below sustaining the 
demurrer,. and di~missing the case. Even 
Rommel v. &hambacher,8upra. would not be a 
precedent for recovery in a case of homicide: 
for, at common law, homicide gave no cause 
of action. Besides. Pennsylvania had a statute 
upon which the decision.in that case could 
have been predicated. 

Judgment affirmed. 

INDIANA SUPR~IE COURT. 

TOWN OF MARIOX et al .• Appts., 
o. 

Louvina SKILL}lAN et al. 

( ____ Ind. •• __ ) 

1. Twenty years' use by the public UD
der cla.im or right, e\idenced by the use. 

NOTE.-HiQhway; publiC easement acquired by pre
scription. 

. The use of' a way by the public for twenty years 
~ves a preSCriptive rlg-ht of a public WI weH as a 
11ke user does of a private way. and this right wilen 
ooee e!itablished continues until it is clearly and un
mj~takably abandoned. Washb. Easew. 199. See 
Lewistown v. Proctor, 21lll. 417. 

Under Uev. Stat.lBSl, D 503S. the use of a road as 
a highway. with or without tbe consent of the 
-adjcioing landowners. will wake the road a public 
highway. which the county commissioners may 
baverecordedassuch. Stroogv_ ~Iakeever. 3 West. 
liL.R.A. 

will lriv(> a right to a road or street of which the 
owner of the fee cannot devest the publiC, no 
matter what may have been his intention in per
mitting the use. 

2. Not merely the strip actually tray· 
eled will be presumed. by re.a.son of the public 
use, to be dedicated for a suret where the street 
is already laid out on each side of tbe premises. 

Rep. 346.100 Ind. 5'18; Willey v. Norfolk B. B- Co. 96 
N. C. 400 • 

A road which bas been 10ng used B8 a public 
road. anu hos been recognized as such by the county 
courl~ making it R part of a road district and 
appointing an overseer to work it, is prima facie a 
statutory highway. Howard v. State, 4.7 Ark. 431. 

Prescription is one of the modes of proving a 
grant; and twenty years of appropriate u_'.er is 
lrufficient to prove the estabhshment of a public or 
a private wayacroEB a railroad. Gay v. Boston & 
A. R. Co. 2 New Eng. Rep. 210. HI Mase.4[1j. 

A belief of the landowner 8S to the rtgbt of the 
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but It will be presumed that the owner intended against appellants. The court f01;1Dd the facts 
to dedicate a strip the full width of the street. specially and stated its conclusIons of law 

a.. The subsequent erection, by the orig- thereoD. Appellants excepted and the only 
inaI owner, or a. hotel encroaching up- questions necessary to be considered here arise 
on the line of the street. the dedication of on the assignment of eITor by appellants that 
which had become complete by twenty years' the court erred in its conclusions of law. The 
u-"C,willnotafIectthepublicrigh\;. Adedication facts found by the conrt are substantially as 
once complete cannot be revoked by the mere follows: 
act of the owner. Appel1ees own and are in possession of a 

4. Their mere opinion that the public tract of land situate within the corporat.e limits 
cODvenience requires it is sufficient, under of the Town of Marion, containing TVIJ acres. 
Rev. Stat. 1S8l. I 3359. to sustain the action of the on which is sitnate a valuable hotel building. 
trustees of an incorporated town in determining This land they and their vendors and predeces· 
the grade. material &nd width of sidewalks. SOTS in ownership had owned and occupied for 

5. A eba.n .. e in the width or sidewa.1ks more than· twenty years when this suit was 
may be ma~ by the trustees of an incorporated commenced. and appellees had resided thereon 
town after they have once established it. for more than fifteen years prior thereto. No 

6. An injunction will Dot lie§ on the part of this land had ever been platted as a~ 
gronnd otirrepa.ra.ble injury. to prevent addition to said Town. nor had any part of Ii 
removal of part of the sidewalk in front of a ever been condemned, nor formaUv and by 
hotel by trustees of a town, on proof merely that record dedicated as a street or part of said 
but five and a balf feet of walk will be left at Town. It was, however, surrounded by lands 
one end of the hote] and seven and one half feet that had been formally platted in lots, streets 
at the other end. Rnd alleys. That lying north of and adjoining 

(January Sl,l89L) the land in question is what is known as Clark 

APPEAL by defendants from 8. judgment of 'Vilcutt's Adciition to said Town, and that south 
the Circuit Court for Grant County enjoin- of and adjoining the said land is what is known 

ing them from removing 8. portion of the side-- as Pilcher's Addition;aud a certain street tnown 
walk in front of plaintiffs' premises. ReTJersed. as Branson Street is laid out and used across 

The facts are stated in the opinion. both said additions, running north and south 
Mr. Andrew T. Wright for appellants. forty.nine and one half feet in width, and that a 
Mr. John A. Kersey for appellees. direct extension of saill street from one of these 

. additions to the other would pass over and 
McBride,. J., delivert!d the opinion of the i

l 
across the east side of app€llees' said land. 

court: That appellees and their predecessors in the 
This was a suit for injunction. by appellees ownership of said land have permitted the pub-

public to use a stnp of land for a highway will not 
afl'ect the rigbt of the pubJic to acquire title by 
prescription. State v. Waterman, 79 Iowa. 360. 

User of a highway for twenty years vests an 
indefeasible right in the public. Fort Wayne v. 
Coomb8, 5 West. Rep. ~ U'17 Ind. 75; Webster v. 
Lowell. 2 New Eng. Rep. 615, H2 Ma.ss.. 324.; Gay v. 
Boston & A. R. Co. 2 New Eng. Rep. 240, Hi Mass. 
iU7; Gentleman v. Soule, 32 ill.2'i8. 

Au easement in land may be aequired by an un
interrupted and ad,,'crse enjoyment for the period 
of twenty years. McKinzie v. Elliott (m) June 12. 
!BOO. 

An uninterrupted use of a street by the public 
for at least tweuty years is nece.ssary to establish a. 
pnblic highway by user. Kennedyv. Cumberland, 
7 Cent. Rep. 412., 65 Md. 514. 

J'lre3umpfwn of grant arises from user. 

To constitute such a user or enjoyment as raises 
the presumption of a grant requires, in addition to 
the requisite length of time .. that it should have 
certain qualities and characteristics. such as being 
adverse., continuous. uninterrupted aod byacqui
escence of the owner of the inheritance out of 
or over which the easement fa claimed, Washb. 
Easem. LlO. 

.As the presumption of a grant will. arise bY-8n 
adverse and continuous use of an easement for 
twenty years, 50 a disuse occurring afWiward.!l for 
the same length of time will raise a presumptlOu of 
• .surrender or extinction of the ea..<:ement in favor 
of the servient tenement. Willey v. Norfolk: & S. 
1L Co. 96 N. C. 408. 

A right to maintain a highway, acquired by pre
&Cription, waa lost by the actnal and exclusive 
pot;&':SSjon <If the land in an inclosure for more 
than ten years prior to the Texas Act of l88'T. which 
11 1.. R. A. 

prohibits acquiring title in that waywa highWay. 
Ostrom v. San Ant-onio, 17 Tex. 31.'5. 

But, it hBS iong been settled that public policy 
requires that undisturbed enjoyment of an incor_ 
poreal right alfecting the lands of another for 
twenty years. the po...~ion being adverse and 
unrebutted, imposes on the jury the duty to pre
sume a grant. Coolidge v. Learned. 8 Pick. 504; 
Knight v. Halsey. 2 B08. & P.I72; 3 Dan. Abr.55. 
See \lilion v. Wilson, 4 Dev. L.154; Ingraham v. 
Hough, 1 Jones. L 39. 

The public may acquire the right to the 1L"C of a 
road by use and adverse occupancy acquiesced ill 
by the ownel" at land for ten years. Zimmerman 
v. Snowden," West. Rep. 400, 88 Mo. 218; State v. 
Proctor. 1 West. Rep.l35. 00 Mo. 33i. 

Euid.enu 01 user. 
Publio hIghways may be shown by e"idence of a 

user, as well as by the record of their laying out. 
Com. v. Low, 3 Pick. 412'. 

And parol erldence of ita existence aod user as 
an ancient highway is adm~ible to establish it as 
such. Green v. Canaan, 29 Cono.167; Day v. Allen_ " 
der. 22 )Id. 526; Folger v. Worth. 19 Pick. 108: Stet_ 
'300 v. Faxon, Id.153; Williams v. Cummington, 18. 
Pick. 3l2; Com. v. Old Colony &F. R.R.Co. UGray. 
93; State v. Marble, 40 Ired. L. 318; State v. Hunter. 5 
Ired. 1.. 009; Kash v. Peden., 1 Speers., 1..11 • 

Use under tla{m Of ri{1ht. 

In the absence of a formal acceptance of a dedi_ 
cation to public use. it shou1d appear that the us& 
by the public was under a claim of right, and not. 
by a temporary license by the owner. Eure1l:a. Y. 
Croghan, 81 Cal. 52i. 

De-dtcatWn of Zand to public U8& 

A dedication of land to public use need not be-
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lie and said Town to use a strip of the east side feet and paved within said eight feet to the
of thtdr said land as a 'Public street and as a width of four feet. The board granted the
~ontinuation of said Branson Street, from a petition, ordered the improvement made and 
time prior to the erection of said hotel build- caused the engineer of the town to set stakes 
ing. and for more than twenty years prior to showing the line of the improvement and 
the commencement of this suit. From the marking the outer or curb line. The finding 
facts found it further appears that Branson is 8 little obscure as to the location of the Curl> 
Street as dedicated to the public on the plats line, but as we construe it, the curb line was 
of Clark Wilcutt's Addition, Pilcher's Addi- laid to correspond with the curb line on other 
tion and ihe orieinal plat of the Town in COD- parts of the same side of Branson Street. The
nection with the strip used by the public, with walk was then constructed in accordance witb 
appellees' permission, across their said land tbe order of the board of trustees, except that 
fonned a continuous and straight street ex- appellees, instead of improving the walk in 
tending entirely across said Town. of the uni- front of their botel building- so as to conform 
form widtb of forty-nine and one balf feet, and to the boundaries indicated by the engineer, 
that until the erection of tbe hotel building disregarded the curb line fixed by bim and so
above referred to there was no obstruction on constructed the walk that at the northeast 
appellees' land to the use by said Town and corner of the building it extended six inches. 
the public of said Branson Street in its uniform east and outside of the curb line, and at the 
width of forty-nine and one half feet. southeast COrDer it extended thirty inches out-

When the hotel buiJding was erected is not side thereof. In other respects, as to grade, 
shown, save that it was since the public com- width, material. etc., it conformed to the order 
meneed the use of appellees' land as a part of made and the stakes set by the engineer. The 
said street and prior to March, 1887. When court finds that this was rendered necessary by 
the hotel building was erected it was so placed reason of the location of the hotel building as 
that at the nortbeast comer it was six inches above stated. and that in order that the walk 
aod at its southeast corner thirty inches-east of might be eight feet wide in front of the hotel 
the west line of said Branson Street; or, in building it was necessary either to thus extend 
other words, if Branson Street was extended the walk outside the curb line Or move the 
across said land said building would extend building back to that distance. This walk. 
into the street to that distance. after its completion, was accepted by the To," n. 

In March, 1887, on,e of the appel1ees. with In April, 1888, appellees, ",ith others, peti-
others, petitioned the board of trustees of the., tioned the board of trustees of the Town to
Town to cause the sidewalks on said Branson I cause Branson Street to be graded and mac
Street, including the part thereof along and on adamized. The prayer of the petition was 
said land, to be graded to the width of eight granted and the necessary steps were taken 

evidenced by writing, but may be manifested by 
acts and declarations which. however, must be un
mistakable in their purpose and decisive in their 
character. Baker v. Vanderburg, il9lolo. 378. 

To constitute a valid dediCfltiOn., there must be 
actual intention clearly indicated by unequivocal 
acts or conduct, and there must have been an ac-. 
ceptance by the public of the land dedicated. Shell
house v. State, 9 West. Rep. 63, 110 Ind. riP, 

Dedication may be found frOm long...contlnued 
public use and acquiescence; even where laud is UD
inclosed and uncultivated.. Ely v.Parsons,. New 
Eng_ Rep. ~ 51) Conn. S3. 

When there is an offer to dedicate property to 
public use, and such otter is followed by adverse 
lISe by the public under claim of right, no formal 
acceptance by corporate officers is required. Price 
v. Breckenridge, IO West. Rep. 100, 92 Mo. 3'j8; Cook 
v. Hams. 51 K. Y. 448: Bucbanau v. Curtis, 25 Wis. 
99; Kennedy v. Le Van., 23 Minn_ 513. 

Twenty or thirty years of abandoument to the 
exclusive use of the public is suffiCient, in point of 
time. to constitute a dedication,. Irwin v. Dwoll, 
roU.s. 9 How.lo, 13 L. ed. 25-

When the Intention of the owner is manifest., ded
ication is complete without acceptance or user. 
POUit Pleasant Land eo. v. Cranmer, 2 Cent. Rep. 
'1t6. 40 N. ~. EQ. 81. 

An unequivocal dedication takes place immed!
ately. Ibid. 

Acceptance on the part of the city is necessary to
constitute land dedicated for a highway a publiC' 
street. Cohoes v.lforrison,42Hun,216; Bell v.Bur
lington, 68 Iowa., 200; St. Louis V. St. Louis Univer
sity, 4: West. Rep. 52, 88 Mo. 155; Rozell v. Audrews. 
.4, Cent. Rep. ro9,103 N. Y. 150; Hayward v. Manzer. 
m CaL 476. 

Acceptance by a city of a street. after dedication .. 
is necessary in order to establish the right of the
public thereto. Waterloo v_ Union Mill Co. '12Iowa.,. .... 
. Ko formal acceptance by n city as a corporation 
Is necea'!ary to complete the dedication of the 
Btreets. See note to :Ueier v_Portland C. R. Co. (Or.) 
1 L. R. A. 856. 

An incipient dedication of a street to the Public. 
does not convey the right of way until it has been 
accepted. Dorman v. Bates Mfg. Co_ 82 Me. 438. 

In the absence of a formal acceptauce by the pu~ 
lic of a dedication, the owner baa the right, at any 
time prior to a public use, to revoke bis offer and 
resume possession and control of tbe property. 
Eureka v_ Crogban. 51 caL 52L 

A road becomes established as a pnblic highway 
by prescriptiou, where the public" with the knowl
edge of the owner of the soil, has claimed and con
tinuously exercised the right of u..~ng itfor B public 
hlghw3yforthe periodof seven years, nnlessit was 

To make a highway by dedication, the Owner of so used by leave. favor or mistake: and this. thougb 
the land must aBsent to its appropriation for such the public travel may have somewhere slightly 
use, and it must be 80 u5Cd by the public_ Union deviated from the original track by reason of any 
Co. v. Peckham, 5 New Eng. Rep. 66.'3, 16 R.. L --. obstacle that may have been placed in it. Howard 
A~nt is inferred -from acquiescence in public v. State, (1 Ark.~. 

use. Ibid. I Tbe existence of a railroad upon a road during a 
An intention to dedicate is implied by the open- portion of the twenty years required by statute to 

fog of a thoroughfare. lbid. make the road a public highway by user will not. 
llL.R.A. 
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by the board to grade and lL8cadamize the as to amount to a dedication. that the dedica
stn'et accordingly. In order to carry out this tion is only of so much of the strip of land as 
work accordin'" to the plans and specifications lies outside the line of the hotel building, which 
adopted by theOboard the court fiuds that "it line must be treated as the boundary and the 
will be necessary to take up and remove II. por- sidewalk and curb line be adjusted accordingly; 
tion of said sidewalk pavement so made by and that the threatened cutting away of a por
plaintiff, to wit, a strip off of tbe east side lion of the sidewalk. which they aver will ren
thereof six: inches wide at the north end, and der their property worthless. is an attempt on 
regularly increasing in width to thirty inches the part of the Town to so widen Branson 
wide at the south end thereof." The town Street at that point as to take a part of the 
authorities let the contract for the construction land on which the building stands. which bas 
of the street improvement to appellant Philip I never been dedicated to the public, and there
Matter. and at the time tbis suit was com· by deprive them of it without due process of 
menced he was proceedin!! to construct the law. 
f;ume and was about to take up aDd remove The statement which we have made of the 
that portion of appellees' sidewalk 1l.bove de· facts as tbey were found by the court is, 'we 
scribed. If taken up and moved, there would think. accurate and full as to all facts found. 
remain but five and one balf feet in width of which are necessary to 8 determination of the 
sidewalk in front of the south end of said hotel, questions involved. 
and ~evcn and one half feet at the north end. That property may be dedicated to a public 
The object of this suit was to prevent the reo use is a principle too well established to require 
mo.a! of that portion of the sidewalk. appel. any citation of authorities. as is also the prin' 
lees' claim being that by its removal irreparable ciple tbat all that is necessary to constituttl 
injury would be done to their said property: such dedication is the assent-of the owner of 
Tile conclusions of law were in favor of ap- the soil to the public use and the actual enjoy
prllees, and it was .ordered that a temporary ment by the public of the use for such a length 
injunction previously granted be made per. of time that the public accommodation and 
petua1. private rights would be materially affected by 

We regret tbat we are compelled to pass up- a denial or interruption of the enjoyment. 
on the questions presented by this record State v. Hill, 10 Ind. 219; Mauck v. State. 66 
witbout the aid of a brief from counsel for ap- Ind. 177; Summers v. State, 51 Ind. 201; In
pellee£. Their contention. however, as we dianapoUs v. Kingsbury, ~01 Ind. 200. 
gather it from the record, seems to be that the . There must be in such cases an intent on the 
Town has never acquired the right to treat part of the owner to dedicate. and the intent 
the strip of land in question as a part of Bran- to dedicate must clearly appear. Dillon. Mun. 
son Street; or if theU' conduct has been sucb Corp. § 627 et 8efJ. 

defeat the claim of a highway by user, where the 1 the public, no further action is required bythectty 
strip occupied by the railroad was open to the pub- to open them for public use. O"ageCityv. Larkins. 
lie, and trawlers could pass over eyery part of it~ 2 L. R. A. 56, 4{) Kan. 206. 
except that it was not practical fur vehicles to pa."& 
oyer the tracks, the user being otherwL--e sufficient 
to constitute the road a highway. Speir v. New 
Utrecht,I20N. Y.420. 

.Acceptan«; how may be shown. 

An aceeptanoe may be shown by user by the pub
lic, u by- travel, or by the acts of public officers in 
repairing and keeping it up_ Lake View v. Le 
Babn,6 West. Rep. '189, 1.20 IlL 92; Hayward v.Man
zero 70 CaL 476; Waterloo v. Union !1ill Co. 'l2 Iowa. 
m. 

Use by the public for fifty years of a street dedi· 
alted to public use by the owner of the land is suf· 
ficient evidence of its acceptance by the town. 
Com. v. Moorehead, 10 Cent. Rep. 611, llS Pa. 3M.. 

The fact that sidewalks were ordered laid by the 
yillage authorities in front of the premises, to be 
built by the owners, wou1d not be an acceptance. 
IHing V. Ford, 8 West. Rep. '159, &I IDch. 2Uo. 

Where a principal street of a village. and in: side. 
walk. had been used for about forty years, and the 
village had made improvements upon i!, the jury 
are authorized to find that the street and Sidewalk: 
were dedicated to publlcuse. Pomfrey V. Saratoga 
Springs, 7 Cent. Rep. "-104 N. Y. 459. 

Effect of d8d£Cation. 

A dedication fora highw8.f confers a mere ease
ment for publlc use as a highway. and the land· 
owner retains the right to use the land for any 
lawful purpose compatible with thefulleujoyment 
of tbepublic easement. Ellsworth v .. Lord, 40 !lIinn. 
Wl'. " 

Wbere the alleys of a city have been dedicated to 
11 L. R. A. 

Intent of parties, how mtk'¢ be man'ifuted. 

The intent of the respective parties to a dedica
tion and acceptance must be followed byappropri
ate and chara.cteristic ach upon the part of each. 
The intent of the owner to give must be followed 
by an abandonment of his exclusive enjoyment. 
and the intent to accept must be followed by the 
use and appropriation of the thing dedicated. 
Flack v. Green Island. 120 N. Y.I07. 

Wben :landowners devote a portion of the land 
for use u a prirnte alley, such alley will not be 
converted into a public highway simply because 
the public use it by permil;sion. SheJlhouse v. State. 
D West. Rep. 63. 110 Ind. 500. 

When the u..."6 is interrupted. prescription must 
begin amtin. lbid. 

A single act of interruption by the owner has 
more weight upon a question of intention than 
many acts of enjoyment. lbid... 

The mere permitting the public to pass over land. 
where the owner uses it for his own purposes, does 
not of it8elf constitute dedication. lbid. 

Dedwatwn onu wmpleted is irrevoca1"jle. 

A dedication of land once made to the public and 
8Ccepted by it is in its nature irrevocable. Union 
Co. v. Peckham, 5 New Eng. Rep. £68, 16 R. J-; 
Dubuquev. Maloney, 9 low8,4.55; Rowan v;Port
land. 8 B. Mon. 232; Beall v. Clore,6 Bush, 6Ill; 
Wilder v. St. Paul, 12 Minn. 200; Mi$Ouri Institute 
v. How, Z'l .Mo. 211: Ragan ~ McCoy,29 Mo. 3tJ6; 
Lee v. Sandy Hill, !ON. Y. «2; Huber v. Gazley,IS 
Ohio, 18; Com. v. Alburger, 1 Whart..(69; Scott v" 
State-I Sneed. 632; State v. Trask, 6 Vt. 355; New 
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Such intent may be inferred from circum- for more than twenty years, the rule as stated 
'Stances. The assent of the owner J,o the use by some of the authorities is, that the intention 
Ileed not be expressly declared. nor be mani· of the Owner to dedicate will be conclusively 
fested in any particular manner, but may be presumed. We think, however, that the au
implied from tbe conduct of the owner of the thor of Roads and Streets, above' cited~ states 
land. Elliott, Hoads and Streets, 99. tbe principle more accurately when he says: 

An implied dedication arises by operation of " Twenty years' use by the public under claim 
law from the acts of the owner. Williams V'I of right, evidenced by the use, will give aright 
Wiley, 16 Ind. 362; FJeal1srille v. ECU,lIS, 37 to the road or street of which the owner of the 
Ind. 229; Indianapolis v. Kingsbury, 101 Ind. fee cannot devest the pUblic. no matter what 
'200; Waltman 'v. Rund, 109 Ind. 366, ,7 West. may have been his intention .... This result 
Rep. 533. follows, flot because an intention to dedicate is 

It is considered as in the nature of an estoppel conclusively presumed. but because the Stat· 
in pais. and once made it is irrevocable. El- ute of Limitations has devested the owner of a 
liott, Roads and Streets, 89 et seq.; Dil1on, right by destroying the remedy." Elliott, Roads 
MUD. Corp. '#; 631, and cases cited; Baynes v. and Streets, 125. 
Thomas, 7 Ind. 38. M to so much of the land in que!;tion as is 

While the question of dedication from per- not covered by the hotel we have no difficulty 
missi.e occupation and use depends upon tbe I in balding that the public .rights therein are as 
intention of the owner, yet evidence of such I full and complete as if it bad been formally 
occupation and use is one of the evidences of and expressly dedicated by deed or plat. As 
an intention to dedicate. to that portion covered by the hotel a different 

No length of time can be fixed as necessary I question is presented. Upon the facts found 
to enable a court or jury to find that there has we think the permissive use by tbe public of 
been in fact a complete common·law dedica· the strip of land was evidence of an intention 
1ioo. The question as to the intention of the of the owners to dedicate to the pulllic a strip 
OWDer of the land to dedicate jt is in the rna- thereof corresponding in width to the street al~ 
jority of cases one of mingled law and fact, aI- ready existing in connection therewith imme
though tbere may be ca~s where the facts are diately north and south of it. The inference 
undisputed and where they admit of but one of 3n intentiou to dedicate would uot be simply 
legal interpretation or can lead to but one can- to dedicate that portion upon which tbere Wag 
elUSion, and in all such cases the question is actual travel, but would evidence the intention 
purely one of law. Elliott, Roads and Streets, of the Owners that. Branson Street was to be 
120 et uq'J' Kennedg v. Cumberland, 65 Md. continued acrosstheirland. Bartlettv. Beard • 
.fi14. mare,74 Wis. 485; Sprague v. Wait, 17 Pick. 

When the use of the easement bas continued 309; Hannum v. BelcnertO'lJ)n, 19 Pick. 311; 

-Orleans v. United Stares, 35 u. S. 10 Pet. 662,9 L ed. 
573. 

.A. dedication is beyond recall where it has been 
formaJly accepted by the public authorities. Plumb 
v. Grand Rapids, 81 Micll.381. 

Municipal control Ot.'er n.ighu:aus. 
A municipality has complete contro! ~)Ver high. 

ways and steeetB. Terre Haute & L. HI Co. v. BiB
-sell. 6 West. Rep. 25!, 108 Ind. 113. 

'Tbe court of chancery hlLS'no jurisdiction to con
trol the di8cretion of the municipal authorities of 
the village ILS to when or where walks shall be laid 
in the streets of the village. That is a matter of 
municipal regulation confided by law to the board 
<If trustees of the village. Irving .. v. Ford, 8 West. 
Rep. 'la!}, 65lIich. 241. 

Widening streets. 
The changing of a narrow alley ro a wide street 

Comes withiI). the character of street improvements 
contemplated by Ind. Rev. Stat. 1881. U 8166.. 3167. 
Which should be referred to the city commissioners 
to ass~ the benefits and damages. Anderson v. 
BaiD, 1m Ind. 2.St. 

.A. street may be widened by sectiOD& People v. 
Ryde Park, 6 West. Rep. 315.111 ru. 462. 

The court is authorized to determine all objec
tions to the commissioners' report, and could by ita 
final order modify the reportso as to adjUBt the 
final determinations in regard to the assessments to 
the report as altered. Ibid-

Under the laws of New York, Brooklyn is liable 
to pay. for land taken in Widening North Second 
Stre{:t, the amount of damages awarded by com
missioners apPOinted under the Act; and it is not 
essential to such liability that the assessments 
should have been made upon the lands benefited. 
McCormick v. Brooklyn, 10 Cent. Rep. 451.108 N. Y. ... 

Under the Pennsylvania statute Philadelphia 
.could pa...o:s an ordinance to inCreR.<i6 the width ot 
Chestnut Street. and after confirmation of the new 
lines no new building could be erected withont 
conforming to the lines esta blished. Ire Chestnut 
Street, II Cent. Rep. 383, 118 Pa. 593. 

The city councils are not obliged to widen the en
tire street at once by an ordinance giving three 
months' notice to property Owners to recede. ibid. 

When a property owner in rebuilding is obliged 
to recede under the onlinance, the property added 
to the street is taken for public use and the owner 
is entitled to compensation therefor. Thid. 

Where, the instant the old buildings were rom 
down. the city took part of the land for public use. 
It is liable to make compensation to tbe owner the 
same as if it had been taken in any other mode. 
1Md.: Philadelphia v. Linnard, 9'1 Pa.. 2-12. 

The California Act. providing for the widening 
of Dupont Street, in Ban Francisco, and for the 
levy of an Il$eSSIDeut on the property):lenefited. for 
the payment of the improvement. is not uncon..«ti
tUtional. either as au attempt to assess forllocaJ. im~ 
provement within the limit of a municipality, or NaJT<W:ina stTeda. 
that it denies due process of law. Lent v. Tillson, Narrowing a street. upon the condition of rook-
12 Cal. W. ing such compensation to the respective lotownel1l 

Th,: Constitution is to be read in connection with abutting thereon as may be assessed in tbe manner 
~he C.lty charter; it the Constitution guarantees s I provided by law. iss lawful exercise of the author
~ng. the statute is not in'VaIid because no hear- ity veeted 10 town boards. Re:osse1aer v. Leopold.. 

ing 15 provided in it. IlM. a west. Rep. 874,. 106 Ind. 29-
llL.RA. 
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Simmons v. Cornell, 1 R. L 519; OlerJeland v. 
Clecela71d,12 'Vend. 172. 

If such use continued long enough before 
erection of the hotel to make the dedication 
complete, the fact of the subsequent erection 
of the hotel would not effect the public right. 
A dedication once complete C3Dnot be revoked 
by the mere act of the owner. & Comrs. of 
Public Parks, 25 N. Y. S. R. 231; Dillon, Mun. 
Corp. § 631, and cases cited; JIacon V, Frank
lin, 12 Ga, 239, 

In this ense, however, there is no finding which 
shows how long tile public use of the land had 
continued before the erection of the hotel. The 
finding is that such use commenced before the 
hotel was built, and had continued more than 
twenty years when the suit was commenced; 
but so far as the finding is concerned, tbe hotel 
may have been erected within a month or a 
year after the commencement of sucll use, and 
we cannot say that the public had prior there
to acquired any ri.2"hts therein. So far, then, as 
the facts are found in this case, we can only say 
that, except for the strip actually covered by 
the botel, the land in question constitutes a part 
of Branson Street~ and that the rights of the 
public therein are as complete and the power 
of the board. of trustees over the same 8S ample 
as if there had been an express statutory dedi
cation of it by the owners. 

"""bile in this State by Statute (~ee Rev. Stat. 
1891, § 3367) boards of trustees of incorporat ed 
towns are given exclusive power over the 
streets within the corporate limits of their re
sp~ctive towns, and are invested with large 
discretionary powers in the exercise of the 
duties thus imposed, there may arise many 
cases where it becomes the duty of the courts 
to interfere by injunction to prevent them ex· 
ceeding their power or abusing such discretion. 

JAN .. , 

Judgs Dillon says: "Generally speaking, 
equity will interfere in favor of or against 
municipal corporations on the same principles 
by which it is guided in cases between other 
suitors." Dillon. }Iun. Corp. ~ 908. 

While this is true, it was well said by the 
Supreme Court of New Jersey: "The process 
of injunction has been called the stron~ ann of 
the court, and that to render its operation use
ful it must be exercised with great discretion 
and only when necessity requires. Nor am I 
aware Of any class of cases in which it should 
be applied with g-reater caution than to the pro
ceedings of municipal corporations in the exe.
cution of public improvements." Cross v. 
MO'rTlstown-, 18 N. J. Eq. 305. 

We think it should be shown that there has 
been a. clear invasiou of the rights of a party to 
justify the courts in interfering by injonction 
with the conduct of municipal authorities in 
making street improvements of the character 
here in question. 

Tbe acts complained of are that in the grad
ing and macadamizing of the street they (lIe 
proposing to cut away a portion of a sidewalk 
heretofore constructed bvtbeir order. In ad
dition to the eeneml Statute heretofore re
ferred to, which gives the boards of trustees of 
incorporated towns exclusive power over 
streets, etc .• within the corporate limits of their 
respective towns, certain special powers are 
given th~m in relation to the grading and pav4 
ing of sidewalks, and the grading, paving. 
graveling' and macadamizing of streets. Sec
tion 3359, Rev. Stat. 18S1~ provides that, 
.. whenever$ in the opinion of the boa.r.-l of 
trustees of any incorporated town in this State, 
public conveoience requires that the sidewalks 
of any street in such town shonld be graded or 
paved or planked, such board of trustees may 

The narrowing of a street being recognjzed by the I laying out of a certain highway sufficiently con~ 
Statute as a matter of public benefit, no finding of forms to the Rtatute and ordinance requiring that 
that fact is necessary where sucb work 19 entered it must be found that ·'common convenience and 
UpOD. lbid. ne~ty." or "common convenience and pubU" 

The service of notice is a Jurisdictional fact~ necessity," require it. Dorman v. Lewiston, 81 Me. 
which the board of trusrees are required to deter_ 4lL 
mine. A service upon the shenJr, and a recital If public necessity and convenience require the 
ehowing a determination by the board that such alteration in a highway. it is immaterial at whose 
notice is due notice to the county e.a to county expense it:is made. Plll!!bury v. Augusta..,. 3 Xew 
property, renders snch determination conclusive Eng. ReP. 618, 19 Me. '11: Gay v. BrutL.:;treet, 49 )[0. 
upon others duly served with notice. IbU!. 580; Coombs v. County Commissioners., 68 Me. 4So!. 

Improrement of 8klewaZk& 

Under an authority t(t improve streets, sidewalks 
may be improved. Taber v. Grafmiller, 7 West. 
Rep. 353., 109 Ind. 200. 

A sidewalk is part of a street. and a statute re
ferring to streets embraces sidewalks. DooI.~y v. 
Sullivan,ll West. Rep. 818,. ill Ind. 4fiL 

Sidew!!.lks on the two sides of the same portion of 
a street constitute but one improvement. Hence, 
an ordinance providing therefor is not void as com_ 
bining two improvementa in one proceeding. 'Vat. 
son v. Chicago. 1 W-est. Rep. 659, 115 III 18. 

The court of quarter-se5Sions hag power to decide 
any complaint in relation to the laying out aud 
widening of sidewalks.. under the Borough .Act of 
1851; aud its tinal order thereupon is conc1usi\'"e 
upon all partiC8 and upon the supreme court.. 
Chartier's App. (Pa.16 Cent. Hep. li3. 

An ordinance stating expl"'€S-<UY that '~ublic con
venience Dnd necessities of the city" require the 
llL.R.A. 

A committee appointed by the supreme court is 
not to detf'rmlne the legality of the doings ot the 
commissioners., but must simply 1nquire whether 
common cou,'enience and necesstty reqUU'e that 
they be affirmed or reversed, in whole or in part. 
Bryant v. Penol:>scot Co. Comrs. 3 New Eng. Rep. 
832, 79 Me. 128; ~hattnck's App. 76 Ye.167. 

Whether the proceedin",.o-s of the commiSSioners 
were legal or not, is a question of law for the court 
to decide, either upon certiorari. or upon accept
ance of the report of the committee, regardlf'8s of 
their views upon the qU('5tion. Goodwin v. Sa1l8-
dahoc Co. Comrs. 60 Me. ~. 

The Cl)mmittoo. as they find ''the convenience 
and necessity" to be, must either affirm or reverse 
the doings of the comIIIis;Uoners in whole or in part; 
and that is their whole duty. Brunswick's App. 31 
Me. W,;; Hodgdon v. Aroostook Co. C-omrs .... .3 Me. 
2!8; Shattuck's App. 'ifille. 157. 

An adjudication that '"public convenience and 
necessities of the cIty" require the improvement. 
means that the public convenience and neceE8fty 
of the citizens require it, and is sufficient. Dorman 
v. Lewiston. 81 Me.41L t 
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by aD ordinance compel the owners of lots ad· to the order of the board. and four feet of the 
joini.ng such strEet to grade, pave or plank the graded space had been paved. What part of 
same." The three sections next succeeding tbe graded space was covered by the paving 
prescribe the manner of doing this. Section does not appear from the finding. Whether 
3363 provides that in certain cases, upon peti- in the outer. the inner or the central part the 
tion of -two thirds of the resident owners of court does not say. It is, however, not ma
certain real estate. such board of tmstee.!l sball terial. The land m question formed a patt of 
make certain improvements or repairs in streets Branson Street, aod -t11e board of trustees had 
and sidewalks. Section 3364 provides tbat in the same power to determine the width of the 
certain cases. upon petition of a majority of sidewalk at that point that they bad to deter. 
the resident owners of certain lots or lands, mine the width of any other sidewalk on any 
such boards of trustees may cause the grading, other street, and in the absence of any finding 
paving, graveling or macadamizing of streets showingsllch abuse"of the discretion with which 
or parts of streets, These Statutes commit to the law has clothed them as would work gr,eat 
the boards of trustees a wide discretion as to and irreparable injury to appellees, they should 
the making of such improvements. In 80 far not have been enjoined. If the effect of the 
as they empower the board to compel the work would be to cut off or destro)' appellee's 
abutters to do the work or pay for the same, right of ingress or egress, they would doubt
under familiar and well·settled principles they less be entitled to enjoin tQe board from doing 
will be strictly construed, and they can exer· it. but DO such case is presented. 
cise no power except such as the Statute ex- The record presents another question, which 
preS&I.V' confers. For example, if the Statute is. we think, fatal to appellee's contention. To 
authorizes them to compel the adjacent lot- entitle them to an injunction it was necessary 
owner to grade and pave or plank a walk. but for them to plead and prove facts showing that 
does not authorize them to thereafter compel the injunction was necessary to prevent the in
him to repair or keep it in repair, the power as fiiction of great and irreparable injury. The 
against the lotowner is exhausted when they complaint does contain averments wbich we 
have compelled him to grade and pave or think are probably sufficient, but no fact is 
plank, and it will thereafter be the duty of the found by the court covering this averment. 
town to keep it in repair. The court simply finds that the construction 

As is well said in the work on Roads and of the work. as proposed would involve the 
Streets, from which we have heretofore quoted: taking up and removal of a strip of the side· 
.. The right to levy a special assessment i~ walk" six inches wide at the north end and 
purely statutory and in derogation of coulmon regularly increasing- in width to thirty inches 
right; wLereas, making public improvements wide at the south end thereof," and that .. to 
demanded by the public good and to be paid take up and remove the part of said walk as 
for out of the public treasury is the exercise of proposed win leave but five and one balf feet 
a corporate function that may well be implied of walk in front of the south end of said hotel 
from the general words of the Act of lncorpo- for a sidewalk, and seven and one haU feet at 
ration." Elliott, Roads and Streets, 343. the north end." What effect, if any, this will 

Under the Statute above referred to. with have upon the hotel is not shown. The walk 
reference to sidewalks, nothing is necessary remaining may be of ample width. The find
or preliminary to action by the board but their ing indicates nothing to the contrary. Only 
opinion that public convenience requires -it. four feet in width of the walk was paved. 
T~ey are unrestricted in determining the grade. The remaining portion Was probably left to be 
the material of which it shall be constructed or sodded for ornament. It may be tbat the 
its width. While a petition is necessary to au· paved portion will all remain, and only the 
thorize them to grade and pave or gravel or resthetic sense be offended by the removal of a 
macadamize a street, so as to charge the cost of portion of the ornamental part of tbe walk. 
the improvement on the abutter, t·be board is Access to the premises may be rendered easier 
unrestricted in determining the grade. the. instead of more difficult. Upon tbe facts found 
width to which it shall be improved, and in it certainly cannot be stated as a legal proposi
otberwise adopting' specifications for the work. tion that the walk thus left will not be sum
In this case the board had determined that cient. or that the proposed action of the board 
public convenience required the grading' and will work irreparable injury to appellees. The 
paving of the walk. They had required that facts found were insufficient to entitle appel
It be graded to the width of eight feet, and that lees to relief by injunction. 
four feet of the walk thus graded should be Jud.qment reversed. with instructions to the 
pav~d. If they had decided that public con· court below to restate its conclusions of law in 
yemence onll required the grading of four feet accordance with this opinion and to render 
Instead of eIght, tbere would have been no judgment accordingly. --
ground for interference by the courts. That 

Jacob N. HAUCH, Appt., •. 
William I. RIPLEY. 

Was a matter which the Legislature has left 
solely to their discretion, and we think tbat 
wh~n they bave once decided that public con
v.emence requIres the grading and paving of 
eIght feet and it has been done accordingly. 
thl~y are not thereby precluded from after
wards deciding that the walk is wider tban the 
public needs require and causing it to be nar- The statutory lien of' an agister for feed 
ro~""e1 to meet their changed views. 

In the case at bar, the sidewalk had been 
graded to the width of eight feet in obedience 
11 L. R. A. 

, See also 20 1. R. A. 719. 

NOTE.-As t<l liens on animals for the cost of their 
keeping, see note to Fishell v. Morris {Conn.; 6 1... R. 
A. 82. 



62 

and care of nnimnls is inferior to a. prior chattel the knowledge and consent of the appellee;. 
mortgage of them duJy recorded. but, as there is an entire failure of evidence as 

(December 16, 1S90.) 

APPEAL by defendant from a judgment of 
the Genvral Tenn of the Superior Court 

for "Marion Countyafiirming a judgmentofthe 
Trial Term in fayor of plaintiff in an action 
brought to recover damages for the alleged 
wrongful conversion of certain horses. Af
firmed. 

, The facts are stated in the opinion. 
~l!esS78 .• Ayres, Brown & Harvey for 

appellant. 
. .11r. HarmOD J. Everett. for appel1ee: 
A mortgagor in possession has no power to 

create by contract a Hen that shall have priori
ty to a duly recorded mortgage. 

Joncs, Chat. Mortg. ~ 4i2. 
A mechanics' lien would nothuveprecedence 

over a duly recorded mort,!.'!lge. 
Globe Works v. Wright, 106 )I388. 207. 

to any such knowledge or consent, no such 
question is presented for our consideration. 
The one single question which the record pre
sents is, Who had the superior lien, the mort
f'ragee or the agister? '''" e have the following 
Statute in regard to the recording of chattel 
mortgages: Rey. Stat. ~ 4913: "No assign
ment of goods by way of mortgage sbaH be
vulid against any other person than the parties 
thereto, where such goods are not delivered t(} 
the mortgugee or :1Ssi.!nlee and retained by him. 
unless such assignment or mortgage shall be 
acknowledged as provided in case of deeds of 
convevance and recorded in the recorders of-' 
fiee of the county where the mortgagor resides
within ten days ",fter the execution thereof." 
At common law an agister had no lien. Grill
nell v. Cook, 3Ril1. 48.03, 38 Am. Dec. 663; Bis
sell v. Pearce, 23 N. T. 252, 13 Am. & Eng. 
Encyclop. Law, 943, amI citations in notes :g
and 3. Notice of sale by the agIster must be to the 

owner if known and the sale is void without it. 
Jordan v. S/dreman. 28 Ind. 136. 

Nearly all of the 8tat-es have statutes recog
nizing' the right of 1ivery-.stable keepers and 
agisters to a lien on horses and other animal-'\' 

Berkshire, J., delivered the opinion of tbe for their keep; and necessarily the extent and 
court: character of the lien depends upon the can· 

Tbe complaint contains two paragraphs, but. s1ruction to be given to tbe statute creating it. 
fiS tbe judgment rests upon the first, we need ,Onr Statute is as foHows: Rev. 8tat., § 5292: 
not notice the second. The appellee was the •• The keepers of livery stables and all otherS
p1:.lintiff in the trial court, and al1pges that be engaged in feeding horses, cattle and hogs and 
WfiS the owner, by virtue of a cbattel rnortgaa:e other live stock shall have a lien upon such 
which was duly recorded, of two sorrel horses, properly for the feed and care bestowed by 
and that the appellant wrongfully took posses- them upon tbe same; and shall have the same 
"ion of stlid horses. disposed of them and con- rights and remedies as are provided for those 
verted the prOceeds thereof to his own use. persons heretofore baving by law such lien in 
The case was put at issue and tried, and a the Act to wbich this is supplemental." It is 
judgment rendered for the appeUee. The facls not necessary to call attention to the original 
pre~ented by the record, so far as we need refer Act, as it will throw no light upon the ques
thereto, are as follows: Allrs. Ainsworth was tioo under consideration. The language 
the owner of the horses, together with some employed in the Statute is general in itscbarac
otber property. She executed a chattel mort- ter. It does not seem to have been the inten
gage on the property to secure a note executed tion of the Legislature to do more than t(} 
by ber to the appellee for tbe sum of $500. create a lien in favor of the classes of persons 
The mortgage was duly recorded, and by its named; and, not having expressed any in teD
terms the mortgagor was to retain po8session tion of giving to these persons superiority over 
of the property until maturity of the note; and other lienholders, we think it is but fair to pre
in case of default in payment of tbe debt at sume tbat it was the intention of the u.gisla
mfi!urity the appellee,. as such mortgagee, was ture to place them on a common plane with 
entitled to the possesSIOn of the property. Ai- other lienholders. the first in the order of time 
ter tbe execution of the mortgage the husband having superiority. As the agister's lien de
af tbe mortgagor contracted with the appel- pends alone upon the Statute it can have nc> 
Iant. an agister, to feed and care for said greater force than the Statute gives it; and, as 
horses, and placed tbem in his po8session for the Legislature have. as we have said, mani
tbat purpose. Afterwards, the appellant not fested no intention of giving to it superiority 
having been paid for services and expenses in over other liens, it can have none. And Wfr 

keeping nnd caring for s..1.id horses, advertised may say in this connection that we can ima.!fine 
the same for sale at public auction, and became no good reason why superiority should exist in 
the purchaser for the amount which he claimed favor of an a~sterover other lienholders. The 
to be due to him, and therefifter he sold and lien of each rests upon a valuable consideration 
disposed of said horses to other parties. There arising out of contract, express or implied, un
is some question made as to whetller or not less it may be the general lien which the law 
there was not a redemption from said sale bv creates when an execution is in tbe hands of a 
virtue of an arran~ment made betl\een th-e ministerial officer, the effect of which, ai 
husband of .Mrs. Ainsworth and the appellant; against an agister's lien, we are not now called 
but in view of the conclusion to wbicfi weba.e upon to consider. The appeUee loaned his 
arrived, whether there was a redemption or Dot money in good faith, and took a note and a 
does Dot become material. The point is also I cllattel mortgage to secure the same; he. with
made that, under tbe evidence and the issues i in the time allowed by law, had his. morto-age 
in tbe case, it became a question of fact for the I recorded. The appellant, with notice, fo~ he 
jury wheth€r or not tbe borses were. not deJiv-1 was bound to take notice of the appene~'s 
ered to the appellant to feed and care for. with mortgage. under_a contract with one not the-
11 L. R. A. 
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owner of the property. but at most her agent, 
furnished his feed and services, which was but 
money, whereby the mortgagor became in· 
debted to bim, and to secure which indebted
Dess the law created a lien. Not only was the 
record of the mortgage notice to the appel1ant 
of the app€llee's lien, but notice, also. if that 
were- important, as to whom the property be
longed. Had the appellant had actual notice 
of the appellee's mortgage, and, in the face of 
such notice. had he taken the property to keep, 

Close v. Hunt, 
Id.580. 

8 Blackf. 254; Troth v. Hunt, 

The case of Case v. Allen, 21 Kan. 217, be
ing, as we think, against tbe grt'at weierht of 
authority, and in principle agahlst our own 
cases, cIted above, we cannot give to it the 
weight that it would otherwise be entitled to 
receive. We find no error in the record.. 

Judgment a1firmed, tt:ith C08t.8. 

Thomas N. BRYAN et al., Trustees of the 
South Street Baptist Church, Appts., 

•• 
Charles C. WATSON.' 

.4. subscription to liquidate an indebted· 
ness upon a. church is not void because 
made on Sunday, under ft. statute making ~. com~ 
mon labor" on that day illegal, but excepting 
work of ··charity." Such a subscription is not 
"common labor" although ordinary contracts 
would be. and it is moreover a workof .. charity.' 

(January 28, 1891.) 

APPEAL by plaintiffs from a judgment of 
the Superior Court for :Marion County in 

favor of defendant in an action brought to reo 
cover a subscription for the liquidation of a 
church debt. Re1Jersed. 

The facts sufficiently appear in the opinion. 
Mr. Austin F. Denny for appellants. 
Mr. S. M. Shepard for appellee. 

what plausibility would there be in his claim 
to superiority of lien? What equity would 
there be in such a claim? None whatever. 
With the record before him, and constructive
ly it was before him, the notice came with the 
same force to the appellant as if he had bad 
actual notice, and was as effectun.l to him as an 
agister as to other classes of junior lienholdf?'rs, 
But, if it were necessary, we might add further 
that one of the conditions in the appellee's 
mortgage was that the mortgagor should not 
remove the pledged property from where it 
was at the time the mortgage was executed, 
except by the consent of the mortgagee, and of 
this the appellant had notice. We co-ncedethat 
tbere is some _ conflict of authority as to the 
construction to be placed upon statutes creat
ing liens in favor of agisters as to whether 
these liens should bave superiority over other 
specific liens senior theretot The decisions, 
howe~er, in some of the cases which seem to 
be adverse to our conclusion were influenced 
by special circumstances. See Yose v. Whit
ney, 7 :lIont. 385; Smith v. Steu1iS. 36 lIinn. 
803. The last case turned upon the express 
language of the Statute of :Minnesota, the 8tat
ute expressly pro~iding that the keeping at the 
request of the legal possessor shall be sufficient 
to cre~te the lien, the court holding- that the Berkshire. J., delIvered the opinion of the 
n::.ortgagee took his mortgage with afull knowl- court: 
edge that under the law the mortera_gor miO"bt The appellants are the trustees of the South 
create an agister's lien upon it superior to his I' Street Baptist Church in the City of lndianap· 
mortgage, and hence was bound thereby. See olis. This action was -brought to enforce a 
Hammond v. Daniel&m. 126 )!ass. ",294:. Butj subscription made by the appellant for the 
the weight of authority. and, as wiilthink. the benefit of sain church society. When the np
better reasoned cases, are in accord with the pellee made the subscription here in question 
conclusion to which we have arrived. See he was a member of the said society. 
3[cGhee v. EdlCards, 87 Tenn. 506; Jad:&Jn v. Th~ complaint is in two paragraphs. one 
EasseaU, 30 Hun, 231; Bissell v. Pem'ce mpra' counting' on a verbal, and the other on a 
Clwrles v. Nf(r;eisen, 15 TIL App. 17· 'sar!len~t written, Bubscription. The object of the sub-
v. [[sller,55 N. H. 287; State Bank v. LoIre scription, as alleged in the complaint," was to 
22 Neb. 69; Easter v. Goyne, 51 Ark. 222~ liquidate an indebtedness of said church con
Jones, Liens, §§ 691-693; Jones Mortg. tractetl in the erection of a building to be used 
§ 4,2. • as a place of worship. At the time the appellee 

Tl?-e lien which exists in favor of one making made ~is .subscription other pe~ns also made 
r~pairs upon a vessel rests upen different prin- SubSCIiptrons, and upon the faith of the sub
cIJ?les than does a statutory lien in favor of an scripti?n made by the appeUeepaid the amounts 
!l~ster, and hence we do not think the author- snbscnbed by them. After the came was put 
Itl~S cited as to the effect of such liens are in at bsue there was a jury trial, and by direction 
pomt. In Easter v. Goyne, k/lpra, it is s3id: 1-------------------
.. The statute under consideration does Dot NOTE.-Coniract made on Sunday; ut}ality ot· 
evince the intention to give prcierence to the 
statutory lien, and, in the absence of a lecisla
tive intent to that effect, the courts have/!> not~ 
~nless in exceptional instances, permitted the 
lien created by the statute to become para
mount to a prior reconled mortgage. . . • In 
accordance with this rule it bas been decided 
by this court that a mechanics' Hen is subordi· 
!late to a prior recorded mortgage." And so 
It has been beld by this court as to a mechan
Ics'Uen. }fcCrt."saken Y. Osu:eiler.70 Ind.13l; 
lIL.RA. 

See also 46 1.. R . ..1. 8:)8. 

A contract agreed to and consummated on a week 
day is not invalidated by the fact that negotiations 
leading up to its consummation were had on 
Sunday. McKinnis v. Estes Clowa) Oct. 20, 1800. 

An act done mu~ be itself a charitable act, to 
constitute it such an act of charity as is exemj:t 
from the Lord's Day Act of ]fassachlL<:ettS. Bucher 
v. Cbeshire R. Co. 1..25 U. S. 555. 31 1.. cd. 795. See 
notes to Parsons v. Lindsay (Kan.) 31.. R • .A. 658; 
Dugan v. State (Ind.) 9 1.. R. A. 32l; and cases re
ferred to in note to Sullivan v. Ma.ine Cent. R. Co. 
S L. R. A. 427, 8"J ][e. 1116. 



of the court a verdict returned for the appellee. 
and upon the verdict he recovered judgment. 

Counsel for the appellant rests bis case upon 
lwo propositions. which relieves us from con
'Sidering other questions preEented by the 
record. These two propositions are: (1) that a 
.subscription to aid a religious society. made on 
Sunday, is valid and binding. and (2) if not 
valid in the be~inniDg, the taint may be wiped 
out by ratification on a secular day. 

The conclusion to which we have arrived as 
to the first proposition makes it unnecessary 
that we consider the second. The subscription 
restsupoo a valuable consideration and may be 
enforced as an executory contract, unless the 
transaction of which it is the outgrowth is ODe 
which ~ 2000. Rev. Stat. 1881. denounces. 
.1I-01"th Western Conference of Universalists v. 
J!.ljers. 36 Ind.375; RigeTt v. Trustees of Indiana 
Unirersity. 53 Ind. 326; Petty v. Trustees of 
Aibury U1I.iursiig. 95 Ind. 278. 

Section 2000, supra. reads thus: '"Whoever. 
bein~ over fourteen years of age, is found !Jo 
the Drst day of the week, commonly called 
Sunday, rioting. hunting. fishing, quarreling. 
at common labor or engaged in his usual avo
cation (works of chaIity and necessity only ex· 
cepted) shall be fined in any sum not Clore than 
$10 nor less than $1." 

In our opinion, this Statute does not con
demn the transaction here under consideration. 
'Snd we rest our conclusion upon two grounds: 

First. . The transaction to which the sub
scription relates was not in any sense a work of 
.. common labor," within the meaning of the 
Statute. 

Second. What was done was to aid a work 
()f cbarity. Our conclusion is Dot in conflict 
with decided cases which hold that contracts 
which relate altogether to the every-day affairs 
of life fall within theinbibition contained in the 
Statute as being acts of "common labor:' The 
phrase oc common labor" cannot be given an 
('net and accura.te de:finitionj this is impossible 
in the very nature a! things. The most that the 
courts can do is to determine, as cases arise. 
whether or not the transaction or act invoh'ed 
in a given case falls within the legislative in
tention as expressed in the Statute. One thing, 
however, may be safely assumed, and that is 
that it was not the legislative intention that the 
phrase to common labor" should be restricted 
in its meaning to mere manual1abor. The ex
ffution of ordinary contracts and the transac
tions to which they relate may well be regarded 
as acts of •• common labor" within the meaning 
of the Statute. Snch transactions belong to the 
Droinary business ",:trairs of life and no doubt 
were as much in the le.gislative mind when the 
Statute was enacted as the work of the farmer 
in his field. of the mechanic in his shop or the 
common laborer upon a public improvement. 
But cases of the character of the one under 
consideration belong- to a different class alto
gether. The purpoSe or end in view is not 
financial aia or worldly gain, but to adnnce 
llL.R.A. 

J A.:N., 

the cause of Christianity and to elevate the 
mornl standard of the particular communitvor 
locality. Paapp v. ReeMing. 124 Ind. 36. 'i L. 
R. A. 498. 

One who engages in a mere business transa~ 
tion on Sunday. such as the execution of a 
conveyance to land, or a promissory note or 
other contract~ violates the Statute in question 
and is 1?uilty of a misdemeanor and subject to 
a crimlDal prosecution, the same as if he had 
engaged in any other act of comIDon labor; but; 
who ever imagined that persons engaged in 
church collections, either as solicitors .or COD
tributors. on Sunday were under the condem
nation of the Statute? If, however, the con
tention of the appellee is to be adopted; then 
every collection made Qn the Sabbath day in 
connection with religious services is an act of 
common labor and unlawful. And if colieo-
tions which are paid as the solicitors pass 
through the congregation donot fall within the 
Statute. neither do contributions promised to 
be paid at a future time, because the circum
stances and pUl"poses under and for which they 
are made are in no wise different. The Statute 
in question must apply as well to cash coHee
tions 8S those made to be paid in the future: for. 
as we have already intimated, it is a criminal 
statute. and recognizes no distinction between 
executed and executory C'ontmcts. If the tros 
tees of a religious society were prosecuted for 
a violation of the Statute in making colIections 
for the benefit of their society on Sunday. it 
would be no justffication that aU persons solic~ ~ 
ited made cash payments. Unless the appel
lants were liable to a criminal prosecution for 
what they did in the way of taking a collection 
at the time tbe appelJee made bis subscriptio~ 
the subscription does not faU within the inhibi
tion of the Statute as an act of common labor, 
and we do not think they were guilty of any 
oiIense for w hieb they were Sll bject to criminal 
prosecution. 

That the subscription was made in aid of a 
charitable enterprise we think may also be suc
cessfully maintained. 

The purpose for w bich it was taken falls 
within the definition placed upon the word 
.. charity" by courts of l~t resort in other 
States. and of very high standing for legal 
learning. Do-!ile v. Lynn &: B. R. Co. I1S 
:Mass. 195; Allen v. Dujfie. 43 Mich. 1; Dale v. 
Knepp. 98 Pa. 389. 

See also the word" charity" and its defini
tions in Webster. Worcester and the Century 
Dictionaries. . 

The conclusion to which we have come 
overrules Catlett v. Tru;;tees of M. E. Church. 
62 Ind. 365. which properly enoueh controlled 
the rulings of the trial court as to ~the question 
we have considered. We do not think that case 
sound on principle and it is against the great 
weight of authority. See cases cited last above. 

For the error indicated this case must be re
versed. 

Judgment rerer&ed, rith costa. 



tS~o. MELDRUlI T. MELDRUM. 

COLORADO SUPRE1!E COURT. 

Andrew ~IELDRUll •. 
Mary }lELDRU)l, Appl. 

(. ___ CoIo. ____ ) 

·1. Courts have not undertaken to lay 
down any specific and definite rules 
in regard to fraud by which in all cases they will 
be controlled in giving relief. 

2. Equitable principles can be applied to 
every esse of fraud as it occurs, however new 
it may be in its circumstances. 

fraud, the amount involved being beyond the 
jurisdiction of the court granting the divorce. 

6. The wife alone can mainta.iD an action 
for aJ.unony. 

(October 17, l8!JO.) 

1
\ PPE.iL by defendant. from a judgment of 
1. the District Court for Arapahoe County 

in favor of plaintiff in aD action brought to set 
aside a conveyance of real estate and to recover 
possession of the same. Affirmed. 

Statement by Hayt. J.: 
3. The relationship ot' husband and Appellee, A.ndrew l'!leldrum. was married to 

wife is one of special confidence and' trust. re-
quiring the utmost good faith and frankness in appellant, Mary, upon tbe3d day of December~ 
their dealings with each other; and where eitber 1884, in the County of Delta, in this State. At 
'one is false to the other, a.nd fraudulently or the time of the marriag"e appellant was pos· 
through coercion procures an unjust advantage, sessed of no estate whatever. Appellee, how
chancery may relieve against the transaction. ever. was then possessed of both real and per-

4:. Where the wi:fe~ while harboring a sonal property. his total resources amounting 
determina.tion to abandon herhushand to about $50,000." A ranch in Delta County, 
and dissolve the marital relatio~ fraudulently and an interest in the Guston mine, situate in 
'Procures from him valuable property as a home Ouray County, constituted the bulk of bis prop-
for the family. and afterwards institutes pro. erty. PlaintIff and defendant lived tog-etber 
"ceedi~ for a divorce. equity may restore the as husband and wife about fifteen months, dur
title to the husband after a decree of divorce ing which time plaintiff gave to the defendant 
has been granted upon his C1"O!'B-COmplaint. a. large amount of property and money. The 

5. The fact that the husband did not, in larger of these gifts consisted of a ranch in 
such cross-complaint- ~~ke claim. for Delta County, valued at $7,500, certain Denver 
the property so conveyed. W1.!1 not defeat the property which cost about $12000 and vari
subsequent action therefor based upon the, OUS gifts'of money, the last one being $2,000 in 

*Head notes by HA..YT. J. ·1 cash. In this action appellee, Andrew ~Iel· 

NOTE.-Relatlons 01 eonfldeme and trust bdwun J. Eq. 31, 562; Ruslingv. Rusling, 4,7 N. J. L.1: Bank 
husband and w'fe. ')f Rahway v. Brewster, 'j Cent. Rep.4S2.,49 N. J. L. 

Persons about to marry .. do not. Uke buyer and 231. 
seller. deal at arms' length, but stand in a confl~ A strong instinctive passion for property often 
dential reiation requiring the exercL~ of tbe great- leads a husband or wife into schemes for the ab
est good faith." Stewart, Mar. and Div. 28, citing sorption and conversion of the other's possessions; 
Be Bierer. 9"2 Pa..2M; Pierce v. Pie"rce. 'l1 N. Y.l!)!; , and equity is watchful to defeat all such wrongful 
.D-.lubenspeck v. Biggs, n Ind. 253: Russell'li App. appropriations. It requires that the donor's inten
:'5 PII.. 269; Pond v. Skeen, 2 Lea.. 126. J tion to devest himself or herself of the property 

As between the parties. any concealment by one shall be proven by the donee. Lane v.Lane, 'l6Me. 
party as totbe valueo!: his or her property will ren- 525; Carleton v. Lovejoy, M Me. 4,4.5; Wing v. Mer_ 
der a marriage contract relating thereto voidable. chant;. 51 Me. ::;s3; Jennin:;rs v. Davis, :n Conn. 134; 
Frawr v. Boss, 66 Ind. 1; Tarbell v. TarbeU.10 AI· Mews v. MeW&, 15 Beav. 529; L1oy-d v. Pughe. L. R
len, 27'8; Taylor v. Rickman,1 Busb. Eq. (N. C.) 278; 8 Ch. 88; Be Breton's :&tate, L. &17 Cb. Div. 416; 
Woodward v. Woodward. 5Sneed,ID; Stewart;. Mar. Z"Story,Eq. Jur. 11375. 
and Div. 28. A wife w1ll not be permitted to retain the title to 

-80. where a wife, being deceived as to the value real estate conveyed to her at her instance by her 
of her rights, relinquished them for a trifle, the husband as a pro\"igion for her support in case of 
deed was held void. Pierce v. Pierce, supra. his death, where. after receiving such conveyan~ 

So where she separated and got an allowance she, witbout sufficient cause, abandons him. Dick
from her husband, intending to live in adultery. erson v. Dickerson. 24 Neb. 530. 
E,ansv.Edmonds., l3C.B. i71; Evans v.Carrmgtan. 
"2 De G. F. & J. 481. 492. 

The contract between husband and wife must be 
free from fraud or duress (Stewart, lIar. and Div. 
16l., citing Evaus v. Carrington Bnd Evans v. :&1-
monds. 8Upra; Robertson v. Robertson, 25 Iowa. 
a"'AJ, 351, 352, 30)4,; Randall v. Randall. 37 Mich. 503, 
mI; Garverv • .Miller. 16 Ohio St. 527. 531; Switzer v. 
8Witzer,26 Gratt. 5i-l. 582. But see Kendall v. We!).. 
ster, 1 HurL«t. & C.«-O, 448.450), the character of the 
relation and the duty of perfect frankness being 
-considered,. See Re. Bierer and Garver v. Miller, 
8Upra. 

Baiel i1l equity aceorded on equitable principle8. 
Eqnitable principles will accord relief from frand 

where any confidential relations exist between the 
parties.. and there has been confidence reposed by 
one party in the otber, which confidence was be-
trayed. FiBber v. Bishop, 10 Cent. ReP. Wi,lOS N. 
Y. 25; Story. Eq.Jur.131l. 

In such case, if no proof is adduced establishing 
the perfect fairness, adequacy and equity of the 
transaction between the parties.. courts of equity 
treat tbe case as one of constructive fraud. Wel
ler v. Weller. ill N. Y.655. affirming 4,! Hun, IT.!; 

Equitaburelief from/mud. Cowee v. Cornell. 75 N. Y. W. 
Equity- alone can give a remedy on a contract Equity bas jurisdiction of fraud. misrepresent&-

made between a hU9band and wife. Wood v. Chet- tion and concealment: and it does not depend on 
'VOOd,.1.2Cent.Bep.2-t8,4!N.J.Eq.tH.citingWood. discovery. Jones v. Bolles. 76 U. SoD Wall. ~ 
ru.tr v. Clark, 43 .N. ;r. L. l.9a; Gould v. Gould, 35 N. 19 L. ed. 731; Mann v. Ap~ 31. Fed. Rep. T.l\ 
U~RL 5 

See also 36 L. R • .A. 442. 
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drum, after a finnl decree of divorce from appel- cbased and procured to be conveyed to said de
lant, )Iary. seeks to recove.r from her the real fendant certain premises situated in the City 
property which he bad volnntarilycoDveyed or of Denver, as described in plaintiff's complaint .. 
caused to be conveyed to her asgiIts durir::.g the and caused the same to be furnished as alleged. , .. 
existence of the marital relation, and while Lhey And it is further admitted in this answer that 

'were living together as husband and wife. "the defendant did urge and solicit plaintiff to> 
The grounds of the action, as set forth in the donate to her the moneys, good.~. lands, rumi
complaint, are undue influence. misrepresenta- ture, etc., mentioned in the plaintiff's com· 
tion, deceit and fraud on the part of appellant, plaint." All the fraudulent conduct charged 
in procuring" such property to be conveyed to against appellant is denied. At the tria1. 
)ler. Appellant in her answer "admits that on the district court made certain findings of fact. 
or about the 3d day of October, 1SS3, plaintiff. By the second of these it is found that, at the 
moved b.t the solicitations of the said defend· time of the marriage, appellant was not in love 
ant ther~unto, and by defendant's professions with appellee, but that she married him for a 
and protestations of great affection and regard home. By the fourth that, at the time of the 
for plaintiff. and in full confidence in the truth conveyance from the plaintiff to the defendant 
of said professions. and upon consideration of the property in Delta County, the determina· 
solely of plalDtifI's affection for the said de.- tion by defendant to abandon the plaintiff had 
fendant, and of plaintiff's confidence, belief not been formed, and, while plaintiff at that 
and anticipations that defendant would con-I time was repugnant to ber, nevertheleRs she was 
tinue to reside and cohabit with plaintiff dur· willing to continue to Jive with him a:; his wife. 
ing their joint lives, and would hear children By the sixth it was determined tbat, after the 
to plaintiff, and in all things continue to observe said conveyance of the Delta County property .. 
and perform her wifely duties, by deed bearing' and before the conveyance of the Denver prop· 
date the day and 'rear last aforesaid. conveyed erty. in February.1S8a, the defendant, moved 
to defendant the iand situated in Delta County by her repmmanC'e for tbe plaintiff, determined 
aforesaid, with the appurtenances; that the said toabnndon him,and cease her wifely relations t(} 
land. with the improvements thereon, were and him; and she also determined tbat, before said. 
sre of the value mentioned in said complaint; abandonment occurred. she would, so far as 
and that afterwards, and moved by the same her opportunities might permit, secure from 
considerations (bnt denies that the snme were plaintiff, as gifts, an· the property she could 
false professions of afIection and regard), the obtain from him. By the seventh that she did 
plainttff gave to defendant the sum of two not, before the conveyance of the Denver prop
thousand dollars in money, and that on or erty. inform the plaintiff of her secretly formed 
about the 1st day of February, 1886. plaintiff, purpose to abandon him; on the contrary, she 
with other moneys io him belonging, pur· permitted him to believe that she loved him; 

If there be anyone gronnd upon which a court Illdequate to the purpose, or where they give no 
of equity affords relief with more unvarying nni_ right, but, upon the principles of universal justice .. 
forIDity than on any other. it is on allegation of the interference of the judicial power IS necessary 
fraud, whetber proven or admitted. AtkiIl8 v. to prevent 8 wrong. and the positive law is silent. 
Dick. 39 U. S. Ii Pet. 114,.10 L. ed.37S. or to provide for the silfetyof property in dispute 

Fraud is one of the grounds upon which 8 court pending a litigation, and preserve it from being dis
of equity will interfere to pre'Vent a wrong. al· siputed or destroyed. by those towhose care it is by 
though there may be some legal remedy provided. Jaw in~ted. or by persons having immediate but 
Catron v.Board of Comrs. {)l. Mol Feb. 1&,'<9; Hanne- partial interests, chancery jurisdiction obtains. 
1Vinkle v. Georg;;ltown, s:! U. S. 15 Wall 5-18. 2lL.ed. I;nited States v. Parrott.l McAll. 2'JO. 
23L That equitable principles govern equitable rights. 

Equitable tights. 

Tbe jurisdiction of chancery bas been so extended. 
as to grunt relief to pre\·ent the deprivation of 
rights connected with real e$tate, prn.siblyupon the 
ground that such injuries are irreparable, and can
not be fully compen...«ated for by darnage3 rec{J'Ver
able in an action at law. Swan v. Burlington, C. 
It.. & N. R. Cu. 72 Iowa, 650. 

'Vhere no remedy e:x.ista eL"Elwhere to enforce a 
ri~ht, this court will furnish such a remedy when
ever it is necessary to prevent a total failure of jus· 
tice. Cobille v. St. John, 12 How. Pr.3:>9; Wheeler 
v. Van Kuren.1 Rub. Ch. 400. 5 N. Y. Ch.L. ed.468. 

Equity will look beyond the writing, anrl grailt 
relief from the effects of a deed or contract if 
founded in wstake' or fraud. Schwru;a v. Hershey. 
125 IlL 653. 

In such cU--'"€S resort may be had to parol e~idence. 
hut tbe proof should be clear and Slti;:factory. 1 
Story, Eq. Jur.l53, 157; Gillespie v •. Moon. 2 Johns. 
Ch. 585, 1 N. Y. Ch. L. ed. 500; Hunter v. Bilyeu. 3<) 
Ill.~; Miner v. Hess. 4.7 Ill. 170: Allen v. Webb,64 
IlL 342; Sappy. Phelps, 92 IlL 5:3S. 

Where the principles of law by which the ordi. 
nary courts are guided give a right, but tbepowers 
of those courts are Dot sufficient to afford a com
plete remedy. or their modes of proceeding are in-
llL.R.A. 

See also 2,3 L. R. A. 514. 

see note to Miller v. Cook (ill.) 10 L. R. A. 2'J3. 

Cancellation of u;ritten instrument fff(' fraud. 

An icstrument will be ordered cimceled and de
li'Vered uP. whether the void (·haracter of the in. 
sf:rument appears upou its face or otherwL«e. 
HlUllHton v.Lummings.,l Johns. Ch. 511,lS. Y. Cb_ 
L. ed.2!J: Jonesy-. Perry, 10 Yerg. 59,30Am. Dec. ill; 
DOnning'l. Wherrin. 19 N. H. 9"2, 49 Am. liee. 116: 
Field v. Holbrook, BRow. Pr.l06; Porter v. Jones, 
6 Coldw. 318; Anderson \". Talbot, 1 Heisk. 410; 1\10. 
bile &; G. R. C.o. v. Peebles,. 47 Ala. a."J; AlmOIlY 
v. Hicks, 3 Head. 42; Briggs v. French, 1 Sumn • .506. 

ThiS doctrine met witb much contrariety of opin
ion, on the question of general jurisdiction, where 
the instrument is void at law upon its face. Peir. 
8011 v. Elliott, 31 U. S. 6 Pet.. 9;), 8 L. cd. &l!!; Briggs 
v. French, S'llpra. 

The cases may. perhaps. be reconciled on the gen· 
era! principle that the exerei...:oe of the power is to 
be regulated by a sound discretion, as the cirCum
stances of the individual case may dictate. and the 
resort to equity to be sUl"tained either becau5e the
instrument is liable to abuse from im negotiable 
nature. or becaUS£. the defense, not a1"l.!'ing on its 
face, may be difficult or uncertain at law. or from 
some otber circumstance peculiar to the case. and 
rendering a re$ort here highly proper, and e.lear 0' 
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and be bad a riO'ht to believe, judging from 
her manner and demeanor, that Elbe lo\'"ed him, 
aod would continue to live with him as became 
a dutiful and loving wife. By the eighth, that 
the conveyance of the Denver property was 
caused to be made and delivered to her by the 
plaintiff, moved by his love and affection 
for defendant; that, had be known of her 
secretly formed intention to abandon him, he 
would not have caused the conveyance to be 
made and delivered to ber. By the ninth, that 
shortly after the said last-mentioned convey
ance was made, defendant upon a slight prov
ocation, but DOt at all sufficient, carried her 
intention of abandonment into execution, and 
she has not since lived with plaintiff as his wife. 

Exhibits Band C, referred to in the opinion. 
are as follows: 

.. E-xldOit B. 
"Denver, Celo., ~Ial'ch 1st, 1886. 

"Andy: I am going to write a letter which 
may seem verv hard· hearted in the writer, but 
I must tell you my feelings. Andy, you know 
t bat I do not love you as I should, and that I do 
not treat you right, and I know that_ I never 
can. Now, don't you think it is best to give me 
a divorce, as long as I want ODe? If you prom
ise to pive me one, I will not sell anytbing you 
have given me. If. on the other side. you do 
not, I will sell the house and go away. Ihave 
thought the matter over carefully, and have 
come to the conclusion that we had better part. 
'Yhen you answer this letter, tell me that you 
will give me & divorce, and then I will not sell 

allsuspieion of any design to promote expense and 
Jitigation. Smith v. Smith, 30 N. J. Eq. 567; Home 
Ins. Co. v. Stanehfield,.l Dill. 433; Resch v. Senn. 31 
Wis. 141; Connecticut Mut. 1.. Ins. Co. v. HomeMut;. 
Ins. Co. 17 Blatchf. 145.. See, however, Pillow v. 
Wade, 31 Ark. 6E3; Stewart's App. 78 Pa. 97. where 
it is said the best ru1eis in Martin v. Graves. 5Allen, 
661; )Ierritt v. Lyon,lS Wend. 418. 

The rule '\Vas at la..."1: denied and it,.is now well es
tablished that equity will not int*rpose to decree 
the canceliation of an instrl,1ment the invalidity of 
which appears upon its face. Venice v. WoodruH', 
Ii2 N. Y. iOO, 2iJ How. Pr. 33!l; Story, Eq. Jnr.I7'OO a. 

Some special ground for equitable relief must be 
~hown; the mere fact: that the instrument ought 
not to be enforced is not sufficient, standing aloue, 
to justify a resort to equity. Venice v. Woodrutr, 
~1:!J;ra; Grand Chute v. Winegar, &3 U. S. 15 Wall. 
37!,:.'1 L. €d. 174; Minturn v. Farmers 1.. &- T. Co. 3 
N. Y.!OO; Penine v. Striker, '1 Paige, 598,4 N.IY. Ch. 
I.. ed. 2'J3; }lo:rse v. Hovey, 9 Paige. ]9-., 4 N. Y. Db. 
L ed.665; Field v. Holbrook, 6 Duer. 597; Allerton 
v. Belden, 49 N. Y. 373; RCI"d v. Bank of Xewbnrgh, 
1 Paige. 215, 3 N. Y. Ch. L. ed. B:!!. 

A deed may be ~et a...<:ide. although the conrt did 
not find in terms either false representations. frau_ 
dulent concealment or a fraudulent intent on the 
part of the defendantS, or that the deed was 'with~ 

the house. If you do not give me one, I shan 
sell the house, as I have a chance, and goaway .. 

"Polly. 
"P. S. If you give me a dh-orce, in tbree 

months after, if you care for me. and I care for 
you, I will marry you again. I do not care
for anyone any more than I do for you. The 
lawyers said that no one need know anything 
about it, unless you wisbed it," 

"Ez/dlJit C. 
"Denver, Colo., March 1st, 'S6. 

"Andy: I wrote you a letter about three 
hours a2"O, but since then my lawyer has called 
and advised me wbat to do. He said tbat the 
easiest way to. do was for you to come here and 
say, in the presence of Richard, or anyone, 
that you are going to leave the State for good, 
and bid me good-by. Now, Andy, that is a 
very easy way to get a divorce, and will not 
cost much; but, if you do not do that,-he will 
do another way, which will cost you all the 
the mODey you have, and all the money I have. 
and besides that it will give us both a Lad 
name. Now, I do. not want that, but if you 
do not do what I ask you to do in the com~ 
menccment of this letter, I shall be compelled 
to do that; but if you do come, I will not have 
to sen my house, and I will give you the bouse 
and ranch in DeUa; and, after we are divorced, 
if you care for me, and I care for you, we will 
marry again. Now, Andy, the best thing for 
you to do is to come-to Denver right away, and 
say those few words. Of course you do not 
need to leave the State; only tell someone that. 

been exercised, the question is not merely, What 
was the intention of the donor? but how that in~ 
«mUon was produced. B.uJruenin v. Ba..-"eley, 14 
V~. Jr. 27'3; Gibson v. Jeyes, 6 Ves. Jr. 266. 

When the relation between the parties contract. 
ing appears to be such 88 renders it probable that an 
unfair advantage bas been taken byeither, the 
transaction is presumed void. Green v. Howorth. 
113 N. Y. 4'iO; Re.Smith. {l5 N. Y. 516; Storr, EQ.Jur. 
, 238. 

When the confidential relation of tbe parties is 
sho~-n.. then there is cast npon the party claim:ing 
the benefit or ad-vantage the burden of relieving 
himself from the suspicion thus engendered, and of 
showing. either by direct proof or ! y circumstan
ces. that the transaction was fr€(' rL"Om fraud or 
undue influence. and that the ow.._r partya.cted 
without restraint and under no coercion, or any 
IIrft1SUre, direct or indirect. of the party benefited_ 
This rule does not proceed upon a presumption of 
the invalidity of the particular transaction, with_ 
out proof. The proof is made in the first instance 
when the relation and the personal intervention of 
the party clain:ting the benefit are shown. Be 
Smith, supra. 

Concurrent jurlsdictkm. 

out consideration. Weller v. Weller,ll2 N. Y. 655., The equity jurisdiction will be exercisednotwith_ 
uffirming 44 Hun, li2. &aDding a court of law has concurrent jurL'l(]jc~ 

Where the prerumption was against·the transac~ tlon to declare the instrument void. Maise v. Gar~ 
tion, the burden rested on the party claiming under ner, 1 Mart. & Yerg. 383. 
it to show tbat it was fair, by evirlence in addition to " .... hether exclusive jurisdiction in equity will be 
that derived from the execution of the instrument exerci...~ depends upon the question whether the 
confernng the gift. lfJitl •• foUoVoing Bergen- v. legal remedies open to the party seeking relief are 
Uda.l1, B1. Ba.rb~ 9; Sears v. Shafer, 1 Darb..ws. adeqnate to promote the ends of justice and nfl'ord 

C 
" " 

f ud. . 
complete relief. Bushnell v. Hartford. 4Johns. Ch. 

Oft rue re ra ~i:IOl.IN.Y.C~L.ed.848;Dalev.Roosevelt.5Johns. 
Where the donor and donee were 80 !dtuated to..-I Ch.17,!.lN.Y.Cb.L.ed.l0i7; Gla...<:tonbnryv.McDon~ 

'Ward each other that undue :In1luence might have ald, !! Vt. 453; Bissell v. Beckwith, 33 Conn. 357; 
11 L. B.A. 
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you are. If you come it will not cost more! Ftonev.lfootf, 85 TIl. (;04; Darlin!Jtor/sApp. 
than ODe hundreddoll:us ($100). sndany other 86 Pa. 512; Willetts v. Waletts, 104 III 122. 
way it will cost all we both· have, and I am Cooley. Torts, 513; Stewart, Husband and 
going to get one if it costs nIl I bave. Tbe Wife, § 110; Perry, Tr. §.~ 210,170. 
lawyer says I can get one a good many ways. The rule which requires plaintiff to litigate 
but this is the easiest way, and that no one will all claims which mayor ought to be presented 
"know anything about it no more than if we at the same time is not applicable to the de
were still man and wife. Neither one of us fendant. 
"Will have to go to court. You bave only to Covington & C. BridfJe Co. v. &rgent. 27 
-say that to Richard, and then go back to De1ta. Ohio St. 233. 
This is very easy, and, as long as I am de-
termined to have One, it is the best to do it in Hayt9J .• delivered the opinion of the court: 
the quietest way, and the cheapest way, also. It standing admitted by the pleadings· that 
If you do not come ri,ght away. I will ellter appellant did procure a large amount of prop-
suit the other way that I told you about. erty from her husband as the result of ber so-

"Polly. licitation, our review ·will first be directed to 
U['Vritten on the margin]: Do not say any- the evidence of her fraud in so doing. It is in 

thing about tbis to pa, or anyone else. and testimony that, to at least four people, appel· 
then no one will know anything about it. If lant expressed her intention to get away with 
you give me a divorce, I will promise you that I appellee's money. The witness William Rob
will marry DO ODe else unless it is you, if you inson testified that she told him that she did 
want me, and that I will not sell the house." not want to live where she was; that she was 

By the decree of the district court the title .going to marry :Meldrum, and get some money 
to the property in Delta County, which was coo- out of him. A few months after the marriage. 
veyed to appellant during the first year of their appellant planned a trip to California with her 
married life, and b£'fore the determination to mother, and, just prior to starting, the same 
abandon her husband was shown to have been witness testified to having overheard a conver· 
formed, was confirmed in her, but the title to sation between appellant and her mother in 
the property conveyed to ber 8bortly prior to which the mother said: «Polly, you will have 
their separation, and after sbe had determined td be careful about Andy, bow you talk to bim, 
to abandon him, Was restored to the husband. and behave nicely to him, and get that $10,000 

out of him,"-to whicb appellant replied: "0, 
Me8sr8. Patterson & Thomas for ap· you leave it to me. I knowhow to work him. 

pellant. I'll get all I can out of him, you bet." The 
Me8lf1'8. Wells, McNeal &; Taylor, for same witness, further testifying, said: •• On 

appellee: another occasion, I met her lappellant] on the 
Equity will grant relief against frauds com· I street in Delta, and she told me she was going 

mitted by the husband or wife upon the other to get $10,000 from Andy, and as soon as she 
equally as between other persons. got it she was going to skip." 

Sherman v. Fitch. 98 Mass. 51r, McHenry v. Hazard, 
45 N. Y. 580; 1 Porn. Eq. Jar. 2$, 330. 

Courts of equity have the right to annni and set 
aside contracts or instruments obtained by fraud, 
to correct mistakes made In them and to require 
their cancellation. United States v. American Bell 
~elcph. Co. 12M U. S. 315, 33 L. ed. 450. 

Juri$tUctiQR; where remedy at law t.Xi8ts. 

able injury. Thomas v.MusicalMut. Prot.. Union. 
8 L. R. A. 1.5, and flOte. 121 N. Y. 45; McHenry v. 
Jewett,OOY. Y.58; People v. Canal.Boar~ 55 N. Y. 
:l9l. 

But the mere nllegation that irreparahle damage 
will ensue is not SUffiCient. unle5s facts are stated 
which will satisfy the court tbat the apprehension 
is well founded. Blaine v. Brady, 1 Cent. Rep. olh'9, 
& Md. 373., citing Amelung v. Seekamp, 9 Gill &:: J_ 

Where the remedy at law 1s plain. complete and~. . 
adequate equtty will not assume jurisdiction. The adequate reme(ly atla.w, which is the test of 
KeigWin v. Drainage Comrs. of Hamilron. 2 West. the equitable jurisdiction of the courts of the 
Rep. 91O,1l5llL 3!';; Balfev. Lammers. '1 west. ReP. l!nited States. is that Which existed when the In. 
M8. 109 Ind. 3-11: Brown v. Abbott (S. J.) 1 Cent. dlciary Act of 1.89 was adopted., unle8S subsequent
Rep. 672; Moores v. Townshend, 3 Cent. Rep. ill. lycbang-ed by Con)rt"ess. McConibayv. Wright, 121 
lre N. Y. 38';"; Gore v. Kramer. I West. Rep. J-ld, 111 U. S. 201, 30 L. ed. !m. 
Ill. 176; Bozard v. HoustOD.119 U. S.3!'l. ao L. ad. The jurisdiction In equity attaches unless the 
451; Pierpont v. Fowle. 2 Woodb. &- M.29; Shepard. legal reme(ly. both in respect to the final relief and 
v. Sanford. 3 Barb. Ch. 1:?l',5 N. Y. Ch. L. ad. SU; the mode of obtaining it. is a.~ efficient as the rem
Oakville Co. v. Double Pointw Tack Co. '; Cent. edy in equity. Kilbourn v. Sunderland, 130 U. S. 
Rep. 7'"20.105 N. Y. 658; Quinn's App. (Pa.) 10 Cent. 505., 32 L. ad. 1005. 
Rep. 350; Travis Y. Lowry (Pa.) '1 Cent. Rep. 553; In orner to defeat snd ou..c:t equity jurisdiction, 
Newman v. We@tcott.29Fed.Rep.{.9;Gen'!tv.How_ where "special Circumstances" and other grounds 
la.ud. 45 Barb. ii68, 00 How. Pr. 368; :Yorss v. Elmen- for its Interposition exist. the remedy at law must 
dor!, 11 Paige, m. 5 N. Y. Ch. L.. ad. 13:); Bradley v~ be in all respects as satisfactory and as ample as 
Bosley. 1 Barb. Ch.125, 5 N. Y. Ch. 1.. ed. 324. the relief fur!l:ished by a court of eqn1ty. Mann v. 

The remedy at law must be plain and adequate. Appel. 31 Fed. Rep. a-;s, Citing 1 Pom. Eq. Jur. 29':"; 
Denny v, Denny,12 west. Rep. ~ 113 Ind.2::!; Mc- Boyce v. Grundy. 28 U. S. 3 Pet. 210, 7 L. ed. 655. 
Millen v. Mason, n Wis. to5; Watson v. Sutherland, Jurisdiction in a case of fraud and of trust beinK 
T.3 U_ S. S Wall. n, 18 L. ed. 500; Bishop v. Moor_ ancient and original in eQuity, it is not ousted by 
man,98 rnd. L the mere fact that a court of la.w can a1Iorn an a-p-

Jurisdiction depends not 80 much on the absence I parently adequate relief. Bank of CoDUlleroo v. 
of a common-law remedy as upon Us inadequacy Cbamben!, 96 Mo. !5S. 
IHarper's App.l Cent. Rep.5S5, 109 Fa. 9), uoles! .A doubtful orpartiaJ. remedy at law does not e~_ 
for the purpose of preventing serious aud frrepar. elude the tnJured party from relief 10. equity. 
llL.R.A. 
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Both Frank nnd Sarah Hepworth testify to! wish to God be would fall down and break 
appellant's repeated declarations, made just I bis neck: She says: • Nettie. I just hate him. 
prior to ber marriage with appellee, of her Jove I just shiver when he touches me. If he would 
for one CharHe ~Iitchen. a notoriou9 character, bring bis money borne, hones-t to God I'd rob 
but of her determination to marry Meldrum, him and skip.'" 
for whom she had no affection, in order to get I In February, A. D. 1886, appellee sold bis 
a way with his money. interest in the Guston mine. Sooo after this 

The witness Miss Nettie Goldsmith testifies the parties came to Denver, appellant's mother, 
that in the latter part of October, or the lst of ]OIrs. Bond, accompanying her daugbterto this 
:November, appellant paid ber 8 visit at ber city. It was at this time that the home in 
home in Leadville, and that while there she Denver was purchased. The contract of pur~ 
falked quite freely in reference to her hatred of chase was made on the 13th day of February. 
her husband, and her love for 1tIitchell: that but the deed was not delivered until a few days 
she was going to leave appellee and not live later. In this deed. Mrs. :Meldrum was made 
with bim any more. Witness also testifies to a the grantee. In reference to this, appellee teg.. 
conversation between appellant and her mother, tifles that ., sbe wanted to ,l!€t it in ber name, 
in which Mrs. Meldrum said: II :Mamma. I and she asked me if I would not deed it to her. 
can't stand it to live with him [appellee]. I I says: • You have got ODe place now, you 
can't wait until February." Arid her mother belter let me have this onc;' and she said she 
said: "Try to love him, and wait until the 1st would give me back the place in Delta, and she 
of February, and then he will get his money. wanted this one, and I joked with her, and she 
Tl:en yeu can go to Europe or New York. and thought I was not going to give it to her, and 
you can stay away 8 year, and send him a di. she started to cry about it in the room. Her 
vorce, and have a good cry, and that will be motber was present, and her mother says, says 
the last of it." The witness, furtherteslifying, she: • What are you crying about, Polly?' 
details a conversation that she swears _she bad I • Well, Andy don't want to deed me tbat bouse/ 
with appellant a little later in the year at Delta: sbe says, and ber mother says: • ,"VeIl, he 
"I was coming back from town one day, and don't say he won't deed it to you;' yet she cried 
met Polly. She said she was going tu leave about it, and wept so bard over it, I said, 'All 
Andy, and not going to stay with bim any right, I will give it to you;' and I went up to 
more, Said she was going to )11'8. Haml bonse, ~lr. Berkey's, and told him to make out the 
and going to Leadville next day. I talked to deed in her name." .Mrs. ~leldrum's version 
her awhile, but she would Dot come back. I of the tnnsaction is as follows: "'Ye thOllgbt 
went back home. pony came back that night, we would like to live in Denver; such a beauti
and she and Andy made up again. He was ful place; and be asked me how I would like 
going up fo the mine the next day. and we I it, and I told ~im I would like it very much. 
walked out to the bars with him. Polly took He wanted to know if he should try and buy a 
bold of my arm. She said: • He has gone I home, or should be boy a home would I like 
up to lhe mine, and niter he gets the money I it, should I be contented; and I told him' Yes.· 

NeRse v • .iEtna Ins. Co. 32 W. Va. 2S;l, citing spots-I Equity may grant relief even if there be an ade
WOOd v. Higgenbotham. 6 }lunf. 313; Swann v. Quate remedy at law, if the defendant does not 
Summers. 19 W. Va. 115. plead remedy atIaw. Bhirv. Chicago & A. H.. Co. 

The jurisdiction in equity attacbes, unless the 5 West. Rep. ~9. 89-Mo.334-. citingUnderhiU v. Yan
leg-al remedy. both in respect to tbefinal relief and Cortlandt. 2 Johns. Ch. 369, 1 N. Y. Ch. L. ed.411: 
the mode of obtaining it., is as efl!cient as the rem· "Livingston v. Livingston. 4, Johns. Ch. 200, 1 N. 
edy in equity. Kilbourn v. Sunderland. 100 U. S. Y. Ch. L. cd. 385; Burroughs v. Mc:YeiU, 2 Dev. & B.. 
50.'5, &2 L. ed. 1005. Eq. aoo; Stocklf'Y v. Rowley. 2 Head. 4.93. 

The remedy at Jaw must be as complete and bene. But 'not unle;:s jurisdiction appears in the bilL 
flcU asthe latter. Hodges 1. Kowtng.1 1.. R. A. Pavonia Land.Asso. v. Feenfer (N. J.) 5 Cent. Rep. 
S •• und FUJti:. 58 Conn. 12. 6!0. 

EQ.Uity can enforce a legal right only wben it When a common·law remedy is inadequate to do 
can give more complete and effectual relief in complete justice between the parties. the exercise 
kind orin degree on the equity side than on the of equity may be invoked. Brush Electric Co's 
law side ot" the court. Buzard v. HOllston, 119 U. Ap-p. 6 Cent. Rep. 13-1. III Pa. 574,. 
S. 3i7, SO 1.. edt ~L, Where no legal remedy is provided for a civil 

Tbe fact that there is a remedyat law i"l not alone wronll". equity will take jurisdiction. Bricton v." 
SUfJicjp.nt to oust the jurisdiction of equity. but Royal ArcanuID Supreme Council, 46 N. J. Eq. 102. 
there must also be a remedy which is adequate and When the principles of law by which the ordi_ 
rea...<oonably convenient. McMullin's App. l3l. Fa.. nary courts are guided give rip:hts. but the powers 
300. of th06e courts are not sufficient to ~ord a com-

A bill may be sustained solely upon the ground 'Plete remedy, or their modes of proceedin~ are in
that it is the most convenient remedy. Brush adequate. it is generally admitted ttdtt a court of 
~ectric Co's App. 6 Cent. Rep. l3t, 11:1 Pa.. 57~ cit-- equity may act. Whitlock v. DUffield,2 Edw. Ch. 
Ing Kirkpatri'.!k v. M'Donald.ll Pa. 381. 366,6 N. Y. Ch. L. ed. 4::t!; Wallace v. HarrIS, 33 

EqUity jurisdiction does not depend upon a want Mich. 002; Thayer V. Lane. Harr. Ch. (Mich.) 2,1.; 
of common.Iaw remedy; the exercise {If chancery Wbeeler v. Clinton Canal Bank, Id. 4-19; American 
pow€!,! mlL..~ often depend upon the sound dis- Ins. Co. v. Fisk. 1 Paige. 00. 2 N. Y. Ch. L. ed. 572. 
cretion of the court. Brush Electric Co's App. Quick v. Stuyvesant, 2 Paige, &l, 2 N. Y. Ch. 1.. ed. 
*upra, citing Bierbower'~ App.101 Pa. Ii. ~ Mallory v. Yanderheyden, 3 Barb. Ch.9, 5 N • 

.A. sUit in equity by a woman to set affide B deed Y. Ch. L. ed. 795; Pratt v. Northam. 5 Mason. 95; 
made by her former husband pending a divorce Pierpont v. Fowle. % Woodb. & M. 23; Weymoutb 
suit in which a decrt>e was made giving her the v. Boyer.l Ves. Jr. 4,16; Daxter v. Knollys, 1 Yes. 
land Will not be defeated on the ground that she I Sr. 4,..Q4; Truman v. Lore, 11 Ohio 8t. l-i!; Clary v. 
has a complete remedy at law. Powell v. Camp.. Clary. lUred. L. 85; Hartshorn v. Day, 60 U. s.. 19 
bell, 2 L. R. A. 615, and nott:. 20 Net'. 232. How.l2l. 15 L ed. 612; Story Eq. Jnr.l6.:A 
11 L.R A.. 
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We went around and 100ked at several nice case, but have endeavored to quote sufficient 
places, and then we decided on this one up here therefrom to demonstrate that the findings of 
that we have now on Grand Avenue. and he the trial court find ample support in the evi
asked me bow I would like it for that $10,000 dence. There can be no doubt, in view of the 
that he promised me if he should put the roOll- evidence, that the court was jUStififd in cou
ey into the home,and give it to me in myname. eluding that the convey:wee of this property 
",,"auld it make any difference to me? ""auld was procured by appellant suppressing from 
I ratber have the money. I told him it made appellee ber aversion and determination to 
no difference; so be bought the home. I didn't abandon him, while simulating an affection 
know the deeds were put in roy name till aft- that did not exist. Appellant admits upon the 
er be came back. lIe came borne, and called stand that the property was conveyed to her as 
me to one side, and I went to the window. and a borne for the family. That it was a fraud to 
he said: 'Polly. I have bought the house, and procure the conveyance. under the circumstan
I have had the deeds put in your name,' and he ces, at a time when she had determined that she 
said. 'and recorded. Now they are in the reo would not live with him, cauDot be douOted. 
corder's office.' " Whether it is such a fraud as courts of equity 

In another part of her testimony. :Mrs. Mel- can lay hold of, and relieve the injured party 
drum admits that, in all their conversations in from its result, is a more difficult question. 
reference to the purchase of a home, a home The case is an novel one, but we think it can 
for the family was meant. About the time they be determined upon well-settled principles of 
became settled in the bouse, and the day after law. That no parallel case can be fonnd need 
the carpets were laid, and the last of the fur- not neces...<:arily be taken as conclusiye against 
niture put in place, ».ppellant. making a pre- the decree of the trial court. 
text of some slight disagreement with appellee Courts have never yet undertaken to 1ay 
about the use of a horse and bu!!gy which he flown any specific and definite rules in regard to 
had purclJased for her recreation and amuse- fraud, by which, in aU cases, they will be con
ment, dro\-e appellee out of the house, and no- trol1edingiving relief. A.s said by Lord Hard
tined him of her intention to apply for a divorce. wicke~ .. Fraud is infinite. and, were courts 
After tbis episode, appellee, at the request of of equity once to lay down rules, how far they 
aprellant aud het" motber, departed for Delta, "\fould go, and no further, in extending' the re
The testimony leaves no doubt that at this time lief against it. or to define strictly the species 
appellee still clung to the hope tbat his wife of e.idence of it, the jurisdiction would be 
would not attempt to carry out her foolish cramped and perpetually eluded by new 
threat of obtaining a dh'orce. 1.mt in this he was schemes which the fertilitv of man's invention 
soon undeceived by recE'iving the two com· would contrive." Parkes, ~llist. Ch. 508. 
munications from his wife, marked" Exhibits In commenting- upon this language of Lm-d 
B :lnd C." By those letters it appears that, IIardwicke, )Ir. Perry, in bis excellent work 
despite all her efforts upon the witness stand to upon Trusts, says, at page 197: .. Although 
show a valid excuse for applying for a divorce, courts of equity have not made general defini
there did llot exist in fact the remotest legal tiOIlS stating what is fraud and what is not, 
cause in her behalf for a dissolution of the they have not hesitated to lay down broad and 
marital vows. One cannot read the evidence comprehensive principles of remedial iustice, 
without being impressed with the conviction and to apply these principlea in favor of inDo
that appellant had long before determined to cent parties suffering from the fraud of others. 
force a separation from her husband. first re- These principles, though firm and infiexiuJe, 
ceiving from him the largest portion of his es- are yet so plastic that they can be applied to 
tate tbat he could, by threats, entreaty and dis- every case of fraud us it occurs, noW"€nr new 
simulation, be induced to make over to her. it rna,· be in itscircumslances. In investig-at
And, in carrying out such determination, she ing allegations of· fraud, courts of equity dis
seems to have secured the assistance of a law- reg-ard mere technicalities and artificial rules. 
yer who bad 3B little regard for the principles I and look only at the generru characteristics of 
that should actuate membe,·s of the profession the case. Rnd go at once to its essential morality 
as the conduct of lUrs. )leldIUm shows she en· snd merit." 
tertained for her marital YOws. It is a matter The dominant influence which a woman may 
()f justice to state that Done of tbe attorneys of acquire over a man, even before marriage, IS 
record in this suit were at that time employed well illustrated in the case of Rocka.fellf)1() v. 
by )Irs. :llcldrum. The plot outlined in the .j.Yeu:comb, 5j ilL 186. Rockafellow, while en
letters of )Iarch 1 w~s promptly followed up i gaged to )Iiss Xewcomb. conveyed to her real 
by the appdlant commencing' proceedings in I estate valued at about $;:i,OOO, and she con
the county court for a divorce. In this action Vf'"yed to him property worth $jOO. The trans
slle caw:ed asummons to be issued for her hus-- action, was, however. found not to be an ex
band; and, to procure an order for service up- change of property. though she claimed that it 
on bim by publication, she falsely swore that was. Upon )liss Newcomb's refusal to marry 
he had departed from the State with no inten-I him, Rockafellow brought suit to compel are
tion of returning. Appellee, finding that it I conveyance of the property, The supreme 
was useless to hope for a reconciliation with bis I court, rcversing the judgment of the court be
wife. "filed an answer denying the charges con-I low, decided that the cont.ract for marriage 
tail!ed in appel1ant's petition, and a cross-corn- was the real consideration for the conveyance, 
phunt, upon which judgment was afterwards and tbat such a contract was valid and binding
enter~d in his favor, dissolving the bonds of in law. In setting aside the conveyance, the 
mtltnmony with appellant. court said: "The party failinO'" to complv has 

lVe cannot review all the testimony eet out DO right, either in morals or law to property 
in the 346 pages of the printed abstract in this thus acquired. The contract was' sacred, hav-
11 L.R A. 
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iog the sanction of hoth divine and hum:m law. 
"TlJe party in ddault shoulJ not be allowed to 
reap benefits from its violatIOn. This would 
.cisregard the long settled principles of equity 
jurisprudence." It being urged upon the peti
tion for a rehearing that the contract to marry 
was not the consideration for the deed, the 
-court held tbat, if this were trup, it would not 
-cbange the result; that the relation between 
the purlies was of the most confidential cbar
acter, and tbat the woman took advantage of 
her power, and exercised an undue influence in 
procurinrr the execution of tile deed; that, even 
if there was an exchange of property, the ap
pellant might repudiate the same, because of 
1.11e influence exercised by .Miss Kewcomb to 
her great advantage, and to his ,l!Teut disadvan
t.<l2'e. The court based the relief in such cases 
'Upon the general principle "which applies to 
.all the variety of relations in which dominion 
may be exercisf'd by one person over another." 
This principle bas been applied in many cases 
in rescuing unfortunate wiVeS from toe result 
-(If conveyances to their husbands, induced by 
the latter's fraud, and we see no reason, under 
<lUr Statute emancipating married women from 
the disabilities of coverture, for not applyin,2' it 
to 'conveyances to the wife procured by her 
fraud. The relationship of husband and wife 
is one of special confidence and trust, requiring 
the utmost !:rood faith and frankness in their 
<leaIings with each otber. "Where either one 
is false to the other, and fraudulently or through 
coercion procures an unjust advantage, chan
cery will relieve a:2;ainst the transaction." 
Schouler, Husb. and 'V. ~ 403. 

In Stone v. Wood, 85 Ill. 603, it was held, at 
the suit of the hmband, ihat a deed, procured 
by the fraud of the wife to be made to a third 
purty for her benefit. would be set aside in 
equity. And the court said: "Where either 
husband or wife beccmes untrue to the otber. 
and by fraud obtains an unjust ad vantage over 
the other, a court of equity will as readilyaf· 
ford relief as it will between ot1r persons not 
Occupying that relation." 

. In Ha,lldock v. Haydock, '34 N. J. Eq. 570, 
glfts made by the husband. while 8ick, to the 
'Wife, were set aside at the suit of the executor 
of the hU:;band's e:3tate after his death, because 
of the undue influeuce exercised by the latter 
over the former in procuring' the same, tLe 
court, in the course of the opinion, using this 
I~n.guage: "The presumption against the va. 
hdIly of the gift is not limited to those in· 
~tances Where the relation of parent and child, 
guardian and ward or husband and wife exists. 
but in every instance where the relation be
tween donor and donee is one in which tbe lat
ter has ftcquired a_ dominant position. The 
pa!ent by ngemay come under the sway of his 
chlldreD. ilighberger v. BtijJll!'r, 21 ~Id. 338. 
And ~o, as in the present case, the husband 
mar become the dependent of the wife. and 
theIr natural position become reversed." 

)Ir. Kerr, in his work on Fraud and ]fis.. 
tak~, at page 183, says: ~'The principle ou 
'Wtnch a court of equity acts in relieving against 
transactions on tbe O'round of inequality of 
footing betwfcn the parties is not confined to 
CL~S where a fiduciary relation can be shown 
to exist. but extends to all the varieties of rela
tions in wbich dominion may be exercisro. by 
llL.R.A. 

one man over another, and applies to every 
case where int:l.uence is acquired and abused, or 
wbere confidence is reposed and betrayed," 

The evidence leaves no doubt of the fraud 
practiced by ~frs. :\Ieldrum npon her husband. 
After she had determined to abandon him and 
procure a divorce, with her m.ind fully bent 
upon l.-arrying out such purpose. concealing
from him her real intention. be was induced 
by false professions of love and affection to 
cause the conveyance of the Denver property to 
be made to ber as a borne for the family_ Ap
pellant's original purpose is made plain by her 
subsequent conduct. As soon as the deed was 
recorded. she threw off the mask, ordered her 
husband out of the newly plirchased borne. 
and proceeded to break up the family. That 
appellee a.cted foolishly will not be denied. 
He, with his strong passion and ardent love, 
was not able to cope with ber. She, with her 
deceit and false professions of affection, held 
complete mastery over him, whicb she did not 
fail to exercise to her great benefit, and his 
.great disadvantage. He swears that, had he 
known of her dislike and det.ermination to 
abandon him, he would not have consented to 
the title being placed in ber name. She was 
false to her marital vows, and by fraud pro. 
cured an unjust advantage of ber husband. 
From such a fraud courts of equity will grant 
relief, either by setting aside the conveyance 
or by converting the offending party into a 
trustee of the property for the benefit of the 
party deFrauded. There is nothing in our Stat
ute of Frauds to prevent this. In fact, the 
Statute t'xpressly provides tbat trusts may eith
er arise or be exting·uished by implication or 
operation onaw. Gen. Stat. § 1516; Browne. 
Stat. Fr. 3d ed. § 84; Perry, Tr. chap. 6: Bohm 
v. Bohm. 9 Colo. 100: &ars v. Hicklin, 13 
Colo. 143: Von Trotlta v. Bamberger. 15 Colo. 
-. 

And appellee is not precluded by the divorce 
proceedings in the county court from main
taining this action. There is no question of 
alimony bere. The wife alone can maintain 
such an action. Under no principle of plead
ing could the husband, under the circum· 
stances, be required to set up in bis ('rosg..com~ 
plaint in divorce proceedings instituted by bis 
"'ire the facts here relied upon as constituting 
his cause of action. The value of the property 
alone would have precluded the county court 
from entertaining jurisdiction in tbe premises. 
It is contended tllat appellee is bound under 
the principle of ratification. There is no find
ing by the court below upon tbis question, and 
if we go to the evidence we find nothing to in
dicate that appellee, with a full knowledge of 
all the facts, intended to ratify and confirm 
the transfer, or tbat he did anything at any 
time, with or without such knowledge, to C(ln
firm the same. The evidence relied upon to 
show ratification shows simply that after she 
had announced her determination to procure a 
divorce, or when she was complaining of bay· 
in!!" no ready rooney to li,-eupoD, the husband, 
still clin!!i.nO' to the hope of a reconciliation, 
and, in purs~ance of bis usual liberal policy 
manifested towards his wife, gave her the 
farther sum of $2,000 in cash. 

Finding no error in the decree of the court 
below, tlw,judgment UJ'al be affirmed.. 
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~IICHIGAN SCPRElIE COURT. 

Ch~rl('f' E. llELKXAP, Appt .• ,. 
Frank W. BALL. 

( ••• _Mich ... __ ) 

1.. The question whether or not a candi
date for office would be disqualified for 

, holding it if facts publli;bed of bim were true 
does not furnish the test for determining whether 
or not the publication wlL'llibelous. 

2. Privilege is not a. de:fense in an action 
for libel for the publication of lao:.mage falsely 
and maliciously.stated as tbatof tbe plainti1f. 

3. To publish o:f a. candidate Cor Con
gress a. :false and malicious article 
representin:;!';' him. as saying: "1 don't pro
pOtie w go into uebate on tbe tarill' ditIerences on 
wool, quinine and all tbe things. because 1 ain't 
built that way," printing the words in a coarse 
and blotted imitation of his hand_writing, with 
misspelled words and an imitation of his genu
ine Signature at the end. is libelous and not privi
leged. 

4. A demurrer to a declaration which 
sets out ambiguous language as libel
ous, explaming its meaning by 'innuendo and 
alleJrlng malice. admits both tbe meaning supplied 
by the innuendo and the malice charged. 

(December 2!. 1800J 

ERROR to the Circuit Court for Kent County 
to review a judgment sustaining 8 demur

rer to the complaint in an action brought to re
cover damages for the publicationofan alleged 
libel. Reuned. 
. The facts are stated in the opinion. 

Jle88rs. Taggart. Wolcott & Ganson 
and Butterfield & Keeney. for appellant: 

Criticisms on the acts or conduct of a candi
date for an office in the gift of the people must 
be bona tide. 

Bronson v. Bruf:e, 59 :Mich. 471; Bu:eeney v; 
Baker, 13 W. Va. 133; P.earick v. Wilcox, 81 
TIL 77. 

The private character of a person who is a 
candidate for office {'annot be destroyed by the 
publication of a libelous article in the newspa
pers. 

Rearick v. Wilco.l', supra. 
Willful and malicious falsehood is never 

privileged. 
Crane v. Waters, 10 Fed. Rep. 619; LeiNsv. 

Fe'I.£, 5 Johns. 1; Root v. King,7 Cow. 613; 
ThlY1"n v, Blancltard 5 Johns.50S; King v. RMt, 
4 "-end. 114, 139; Eristan. v. Cramer, 47 'Vis. 
639; Cooley. Torts, pp. 211,218; Wltite v. Xidl.
oIls, 44 U. S, 3 How. 266,llL. cd. 59l; Com. v. 
Clap, 4 Mass. 169. 

The publication in question is in no sense 
criticism or discussion. It docs not on its face 
claim or purport to be. It claims to be a state
ment of facts. It is a fabrication, a fah:ehood, 
a lie; and whatever it may lack in legal form, 
in the court of ordinary morality it is difficult 
to distinguish it from forgery. 

Cottrill v. Cramer, 43 Wis. 242; POPMlTi T. 
Picklm·rn. 7 Hurlst. & X. 896. 

There is a large class of facts w1icb neither 
the public nor any other person has aoy inter
llL.RA. 

est in or ri:rht to know and the publication ot 
which would be a libel although they are true. 

Whittem.ore v. Weiss, 33 .Mich. 353. 
A falsehood in its proper sense, a malicious 

intentional misstatement with knowledge of 
its falsity on the part of him who makes it, aa. 
!=et up in plaintiff's declaration. never has been .. 
never ought to be, protected. 

Spierin!J v. AndT(£, 45 Wis. 33H; E1:istl)-n v. 
Cramer, supra; Foster v. &rt'pps, au )lich ... 
3-79,3S0; Bailey v. Kalamnzoo Puo. Co. 40 Mich. 
257.; Wheaton v, Reedwr, 66 ~lich. 310. 

Imputations of ignorance as affecting the 
cap..1.city for performing the duties of an office 
are actionable. 

Gau-rrear v. Supen'01' Pub. Co. 62 WLs: 410;. 
Gove v. Blethen, 21 }linn, 82: Robbins v. TI'ead~ 
'l£ay, 2 J. J. Marsh. 540. 

JfeMTs. Blair, Kingsley & Kleinhans. 
for appellee: 

:Men seeking public station may lawfully be 
critici~d. 

To be criticism the statements must be based 
upon BOrne act, and not entirely trumped up 
without a foundation. 

Miner v. Detroit P. &: T. Co .• 49 Mich. 358, 
illustrates the latitude of criticism of a public 
officer of tMs State.. There a judge's act 'Was 
caBed an "inexcusable outrage," "a contempt
ible and cowardly act," and one that would in· 
vite the public io ask why he oppressed the 
weak and permitted the strong to go ··unwLip. 
ped of ju,.tice." The court heJd that in the 
absence of malice it was deemed privileged. 

See also Sill Ca8e, 60 ~1ich. 175. 
Charges of crime against public men, though 

made in good faith and in the honest belief of 
their truth, are without privilege. 

Brons-m Case, 59 )Iicb. 467. 
So also is the imputation of base and corrupt 

moti\'es as influencing official conduct. 
.J..Yegley v. Parrmc, 60 )Id. 158. 
On the other hand a false charge made in a 

letter read at a pubUe meeting' against a judge 
who was a candidate for re-election of having 
by a charge to a jury in a certain case made 
lXlssible a "sewer steal of $200,000," if made 
in good faith, is privileged. 

Briggs v. Garrett, 2 Cent. Rep. 364, 111 Pa. 
404. 

It is Dot libel to impute. gener:Jlly. insin
ceritv to a member of Parliament, that be is-as 
wa\-'~ring as the winds, with inclinations not 
to carry out the principles of his party. 

Onflowv. Horne, 3 Wilson,I77. 
It was held to be an absolute privilege to can 

a member of the Legislature "a corrupt old 
Tory." 

1I01g v. IJorrah, 2 Port. (.1.1 .. ) 212. 
Where neither crime nor any moral obliquity 

or turpitude is cbarged against a candidate or 
a public man, but where the chsn::-es relate 
solely to the talents, the mental or- physical 
quaJiiications of a candidate for the office he
seek..<;. there is an absolute privilege. with the 
limitation that such statements should not be 
protected when they JIO to the extent of mak
ing charges. WhlC'h, if true, would be a legal 
bar or actual disqualification of the persoll
from filling the office. 

See also 20 L. R. A. 533; 21 L. R. A. 413; 47 1.. n. A. 223, 859. 
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Gfft8 v. Blethen, 21 :Minn. 80; Roobins v. 
Trea(bray. 2 J. J. lIIarsh. 540; Bill v • . Field,l 
Sid. 67; Luke v. King, 1 Lev." 240: H(}1J) v. 
Plinn, 2 Salk. 695; King v. Fa'rre, 1 Reb. 629. 

In Mayrant v. Rz"cnardson, 1 Nott & McC. 
L. 347. the rule is laid down that words imput
ing lack of mental ability to a ca.ndidate are 
Dot actionable. 

See also Cooley, Torts, p. 218, note 1; Swee
ney v. BJker. 13 W. Va. 158 j Walker v. 
Tribune Co. 29 Fed. Rep. 821; Bronson v. 
Bruce. 59l\1~eh. 4',2. 

character, integrity, probity and uprightness
of the plaintiff, the matter stated in the declar· 
ation, and the '';nnuend.oes there drawn, do Dot 
set forth the cause of action." The d~murrer 
was sustained by the court below. The de· 
murrer admits the truth of aU material facts. 
alleged in the declaration and which are well 
pleaded. It is proper to consider, first, what 
these admitted facts are. They are: first, that 
the defendant published the statement; second, 
that it was false and malicions, and done with 
the intention of injuring the plaintiff; tM-rd, 
tbatdefend:mt pubhshed the statement set forth. 

Grant. J.. delivered tbe opinion of the in the :first count in such a manner as to natur-
court: ally induce the belief on the part of the reader 

This is an action on the case for libel. Plain· that plaintiff actually wrote and subscribed th~ 
tift' was a candidate for election to the office of Jetter therein contained. and that in tbe second 
representative in Congress. The first count in count the plaintiff actually used the words 
the declaration, after the usual allegations as therein ascribed to him, and that that ther were· 
to tbe character of plaintiff and bis reputation published with tbe malicious intent to mjure, 
among his neighbors, alleges that tbe defend- and to induce the belief among the people that 
ant fal<rely, wickedly and maliciously did com- plaintiff was too ignorant to discuss theques
pose, print and publish, and cauSe to be com- tion of the tariff. The gist of the argument 
posed, printed and published in the Daily Dem- on the part of the defendant is that no moral' 
ocrat, a daily newspaper having a large circula- obliquity. unsoundness of mind, impairment 
tion in the district from which plaintifIw&s a of natural faculties, mental or physical. is· 
candidate,andin otherpartsoftheState, and aha cbarged against the plaintiff; that neither his. 
in the Weekly Democrat. the following words: moral, social or religious education is attacked, 
HI don't propose to go into debate on the tariff but only bis political and academical education;. 
differences on wooly quinine and all tbe things, that nothing was published which, if entirely 
because I ain't built that way. Charles E. true or false and believed, would prevent hon
Belknap." That said words were printed and est members of his own party from voting for
published in a. coarse and blotted imitation of him, nor constitute a reason or bar to his hold
the handwriting of the plainti!!, with certain iog the ottice if elected; that the alleged de
of said words wrongly spelled, and with an imi- famatory matter was within the domain of 
tation of the genuine signature of the plaintiff justifiable criticism, and is privileged, and, 
below the words, thereby meaning that the therefore actionable malice will not be inferred, 
plaintiff had written said words. And that nor can it be predicated in law upon such cdt
!hey were written in the uncouth. blotted and icisms or allegations. 
iJ}y-spelled form represented in the publica- I am not prepared to yield assent to the state
t10n. and that they were afa~ s'imile of the ment that all honest members of either poJitieat 
'Words written and signed by the plaintiff. The party would vote for a confessed ignoramns to
second count alleges that at a public meeting repr.eseut them in Congress. The statement 
held is. the City of Grand Rapids plaintiff made bears its own refutation on its face. for it is ap
a speech. The defamatory mal;1er complained parent that these publications are made for tbe
of is that the defendant publioSbed in said pa- express purpose of preventing presumably hon
per a report of this speech, in which he said: est members of the candidate's own political 
"~Ir. Belknap spoke first. He assured his party. as well as others, from voting for him. 
neighbors tbat be was not there as a candidate Counsel omit in their statement one very im· 
be.!1:ging for votes; that he would refrain from portantelement,viz .• intelligence. Theywoulrl 
discussing the tariff on Wool. quinine, etc., be- hardly be willing to assert that all honest, intel
cause, as he said, be wasn't built that way." ligent men would vote for a candidate of their 
The innuendo is that defendant meant by this party for an important office who has con
~angu~ge that plaintiff was too ignorant and fessed such ignorance as to show unfitness, 81-
~mbecIle to discuss said question, or to express though i.!!;norance be no legal disqualification. 
lD a decent way his intention not to discuss it. If defendant's contention be correct, then one 
The defendant demurred. and as causes of de- may publisb of a candidate that he cannot read 
murrer says: "(1) That the deClaration does or write, or that he has confessed that he can
not aUege that in said publication there was not. No one would seriously contend that suclb 
anythin!Z" touching or affectmg the moral char- a publication would uot be rnjurious and libel
seter 01' integrity of the pblDtiff, but that said OUS, and that it would not deprin the candidate 
publications aTe compl:UocU of only in that of many votes. To hold otherwise would be· 
they are calculated to convey the impression I an insult to the intelligence of our people. Yet 
that plaintiff was a stupid. i""'norant and illiter- \ no moral turpitude or crime or legal disqualifi· 
ate mun. and too ignorant -b) discuss the tariff cation is charged, and therefore no libt>l is ut-
9uestion. (2) That no refieetion or suspicion- teredo But wby stop there if disqualification. 
IS aUeged in the declaration to have been caused is to be made the test! Connction of crime is. 
by the defendant upon themora! character, in- Dot by the Constitution of the United States
t~grity. probity and uprightness of the plain- made a disqualification for the office of mem· 
t~tf.. (S) That de.fendant was justified in pub- ber of Congress. The only constitutional re
lishmg the articles complained of, because the quirementsare that tbe member shall be twenty
plaintiff was 8 candidate for public office. and. five years old. seven years a citizen and an. 
l.Q the hooence of anything touching the moral inhabitant of the State where he is choseD
lIL.RA. 
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Aside from these the Houseol Representatives iog, and if it is nsed 10. a defamatory sense 
is the judge of the qnaliucations of its memo such sense must be given by an appropriate 
Lers. There are mallV crimes for the convic· innuendo. As a criticism, although it under. 
tion of which that body ·would not consider a rated the author'S talents, it was not libelous. 
member elect disqualified; yet to publish of Bronson.. v. Bruce. 59 )licb. 471; McAllister v. 
him, when a candidate, that he is guilty of Detro'it JilreePre88 Co. 76 .. Mich. 356; Bailey v. 
such crime is admitted to be libelous if not Kalamazoo Pub. Co. 40 Mich. 257; Wheaton v. 
1rue. Public journals are in the performance Beecher, 66 Mich, 310. 
-of a high duty when tl..:~y truthfully place such The character and reputation of the candi
·cbarge beforelthe public. To illustrate, tbat date for public office should be protected from 
-one has been a gambler does not disqualify him maHcious attack by the same rule as are those 
,for the office. He may have reformed and be- of private individuals. Greater latitude is al
-come an exemplary citizen; but the fact tbat lowed, undoubtedly, in the one case than in the 
he has been a gambler is proper to be placed other. Beyond this the same rule applies to 
before the pt'ople. The electors are the ones both. The correct and reasonable rule i<; stated 
to determine whether they wish such a man to in Granev. Waters. 10 Fed. Rep. 619, as-follows: 
represent them in Con!!ress. Their verdict in "The modern doctrine appears to be that the 
his favor would undoubtedly be held conclu- public has a right to discuss in good faith the 
sive of his right to the office. Disquali1ication public conduct and quali1ications of a public 
to hold the office cannot therefore be made the man with more freedom than they can take 
test to determine the libelous character of the with a private matter. In such discussions 
publication. they are not held to prove the exact truth of 

Criticism is a discussion, or, as applicable in their statements, provided they are not actuated 
libel cases, a censure, of tbe conduct or charae- by express malice, and ttere is reasonable 
teror utterar:cesof the person criticised. '''hen ground for their statements or hferences, all of 
one becomes a candidate for public office he which is for the jury." In WI,eaton v. Beedle?'. 
thereby deliberately r:aces these before the 66 .Mich. 310, Mr. Justice Sherwood, in rleliv
public for their difcussion and considerat.ion. ering the opinion of the court, says: ,. There 
They may be criticised according to the taste is no doubt that when a man in this country 
of the writer or speaker, and the law will pro- becomes a candidate for office his character for 
ted them in so doing, provided that in theirstate- honesty and integrity.andhis qualifications and 
ments of or reference to the facts upon which fitness for the position are before the people~ 
their crilicisms are based they observe an 10n- and are thereby made proper subjects for com
est reg-ard for the truth. In such a discussion ment, and the publications of truth in regard 
the law gives a wide liberty. Within this limit to the candidate are not libelous; and it is 
puhlic journals, speakers upon the hustings equally true that the publication of falsehood 
and primte individuals may express opinions, against such candidate is wrong, and deserves 
and indulge in critici'lms upon tile ch:nacteror J to be punished." Justice certainly demands 
habits or mental and tnoral qualificutions of! that in these discussions one should not trans
oJtJcial candidates. Cooley, Torts, 21-7. This I cend the bounds of truth, for, in addition to 
is the freedom of the press guaranteed by the i the commission of a private wrong, ~eat pub
Constitution, a flc2dom necessary for the pro- 11 lie injury might result. F(jatcrv. ocrlplJs, 39 
tection of the liberties and the proper enlight- .lIich. 379. 
enment of the people. When the facts are I In my judgment a more potent reason exists 
.truthfully written or 8poken of a candidate's! for tbe ob:;ervance oftrutb in such case thanin 
character and conduct they tben become known I publications respecting private matters. 
to the reader alid hearer, as well as to the Writ-I Publications of fahehoods are never privi~ 
er and spe3ker. Both go before the people to- leged. X 0 pubiic interest can be subservec1 by 
get her, and they can seldom be misled, and the I their publication and circulation. If state
candidate cannot be injured within the meao- menta, thou.!!:h false. are published in good 
ing of the law. The Same reasoning and rule I faith, and with an honest ~lief of their truth. 
apply to the utteranC'es of a candidate when the damages may be reduced to a minimum. 
they are truthfully stated. But a statement No other rule will properly protect the free
that he gave utterance, either in writing or in, dom of tbe press and the ri.2"hts of individuals. 
speech, to certain language, is neither criticism In the language of one of the authoriti.o-s: "The 
nor expression of opinion. It is a statement of only safe rule to adopt in such cases is to per
fact, for the truth of which the puhlisher is reo mit editors to publish what tbey plC'flse in rela
sponsible. When language is truthfully stated tiOD to character and qualifications of cflndi
the criticism thereon, if unjust, will fall harm- dates for office, but holding them responsible 
les~, for the former furnishes a ready antidote I for tbe truth of what they puulish." There 
for the intended poison. mny be difficulty in distinguishing between 

Readers can determine whether the writer I justifiable criticism and actionable misrepresen
bas bv the publication libeled himself or the tation, but this does not affect the rule. In 
-candidate. 'Vhen tbe Jangu!:f.ge is falsely and I such cases the jury must determine the ques
maliciously staled privilege ceases to constitute tion under the proper instructions. None of 
a defense. 'the Cases cited by counsel for defendant, or in 

The case of Walker v. Tribune Co., 29 Fed. the opinion of the learned circuit judO"e, are at 
Rep. 827, is a good illustration of this princi- all similar in their facts to those (If tli~ ca~e aC 
pIe. Walker had published a pamphlet. and bar. In none of them did the publication 
the defendant in its newspaper spoke of it as charge the plaintiff with harinO" written or 
"plainly thet>ffusions of a crank." It was held spoken certain languaO"e which i:: fact he did 
that the w.ord "crank" is not in itself action- not Uie. These cases "'generally go no further 
able, that It has no necessary defamatory mean· than to hold that mu.tters of opinion are no' 
llL.R.A. 
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libelous. In my judgment, until courts are I jury must determine tbat question. Bourrf'8eau 
prepared to hold that ignorance constitutes DO v. Detroit Evening Journal llJ. 63 :Mich. 425. 
unfitness for office, they must hold the publica- The meaning of these words 8S used in the 
tion set forth in the tirst count as libelous. If context is certainly Dot clear. The demurrer 
such a letter were written by the plaintiff, it for the purposes of this case admits both the 
would show him to be ignorant, illiterate and meaning supplied by the innuendo and the 
incapable to intelligently perform his duties as malice charged. When all the facts are placed 
a member of Congress. The character of the before the court and jury upon the trial, the 
Jau.!rUage set forth in the second connt depends question whether or not the 'publication was 
up:m the meaning of the words "1 ain't built libelous will be presented for their determina
tbat way_" The innuendo says that defendant tiOD. The declaration makes out a case proper 
meant that plaintiff was too ignorant and im- to be submitted upon the facts which may be 
'bccile to discuss the question, or to express in a shown by the evidence. 
decent way his intention not to discuss it. The Thejudgment must be rerersed, with costs oJ 
province of the innuendo is to explain and give both courts, and the case remanded for further 
meaning to ambiguous language. If extrinsic prl)Ceedings. 
evidence is required to ascertain its meaning the The other Justices concurred. • 

CALIFOR;S"IA SUPRE~IE COURT. 

PEOPLE OF the State of 'CALIFORl\~A, I 
Respt., ' 

<. 
Llewellyn A. POWELL, .4ppt. 

(~._ ••. Cal. ..•••• ) 

1. The ~ht of' trial by jury a.t common 
law inciudes the right of a pri>;oner to bave the 
jmy obtained fpom tbe vicinage or county where 
tbe crime is supposed to have becn committed. 

2. The provision of'the Constitution that 
uthe right of trial. by jury shall be se
cured to aU and remain in vioHttC" confers upon 
a prisoner the common-law right to have the jury 
selected from tbe county where the offense was 
supposed to have been committed. and the Penal 
Code, ~ 1033, proriding for a cbange of venue 
Without defendant's consent on application of the 
district attorney. if no jury can be obtained in 
the connty where the action is pending, 1..'1 there
fore UDConstitutionaL 

3. An applicati.on by the district attor
~ey f'~r change of venue because a fair and 
Impartial jury cannot be obtainedFithout show
ing that no jury can be obtaineli/does not make 
a case for change, under Penal Code, Ii 1mJ. al
though the application would be sufficient if 
made by the defendant. 

4. Evidence that it was not the habit of 
the deceased to:?;o armedig Dot admL"Sible 
<)Q a trial for homicide bccause of proof that de
fendant belieyed him to hnl'e been arme,l at tbe 
time he "hot him, where-there was no e'Vidence of 
the bad character of the deceased to be rebutted, 
but merely testimony tbat decea.::;ed bad said be 
had bad quarrels with several persons named. 

5. Evidence of" a conversation between a 
witness and a third person is not admi.sl;":ible 
ag:1inst a party wbo was not present at tbe time, 
or in any way connected with it. 

6. Evidence a.dmitted npon assurance I 

of'collDsel that it wUl be brought home 
to the other party shonld, if this il; not done, be 
struck out on motion. 

7. A threat of defendant to "get even" 
with a person whom he supposed to be the 
autborof a libelom article,. but whom he after
wards found out was not,. cannot be proved 
against him on s trial for killing another person~ 
bis ill feeJing towards whom grew out~of the 
same publication. 

8. Where self defense is relied on in jus
tification of a. homicide. and the evidence 
shows tbat defendant was attacked by deceased. 
and that, in the encounter which follow~ the 
kill1ng was done, eVidence that defendant had 
been warned tbat deceased was a dangerous 
character of wbom it was best to beware is ad
mis...qble to show that defendant acted with reason_ 
able caution and in tbe honest belief that he was 
in imminent danger of death or great bodily 
harm. But tbat defendant was simply warned 
to look out fordeceased caDnot be shown. 

9. Articles a.ppearing in a. pa.per a.fter 
the first trial of' a. person indicted for 
killing the former proprietor are not admissi_ 
ble on anotber trial for such homicide, altbough 
the ill feeling grew ont of an alleged libel pub
lished in such paper. 

10. The entire argument on the part of 
the prosecution may be made by prh-ate 
co.uru;ei employed to assi:!t tbe district attorney, 
with the cOIL..~nt and acquiescence of such dis
trict attorney and the trial court. 

11. An instruction that, a homicide baring 
been established by the State. unless tbe testi
mony of the State proves that the olfeIL..'<E! was 
excueable or justifiable, the burden of proof is 
on the defendant to show that the crime was 
only manslaughter or was JUStifiable, is errone
ous because improperly crusting the burden on 
the defendant. 

(Thomt01l, J., dissents from proposition 11.) 

X m:E.-Criminal practice. charloe of rwue.. I Change of yenue in criminal triaL See 1WU to 
Tt!e only gTound for tbe removnl of the place of O'Brien V. State (lnd.) 9 L. R. A. 323-

trial ofa criminal action under the California Penal Application for, where a contempt of COIlrt-
C,,;ie i3 that a fair and impartlaljut"ycunnot be ob- See nore to Mullin v. People (Colo.) 9L. R. A. 565. 
t~j~eoi m the county. Bias or prejudice of the pre- Right of trial by jury. See note.sto Gore v.State 
8!d~ng judge is no legal Jl"round. Desty. Cal. Penal (Ark.) 5 1.. !'- A. 83?; Grand Rapido; & L R. Co.~. 
l:o;ul> § 1;)3;;1; People v. Shuler, :s Cal. 4.95; People v. Sparrow (MICh.) 1 L. R. A. 480. 
',"1IIlatIl.';;,2! Cal. 31; People v. lrahoncy, 18 Cal. 185; II Defendant cannot wai\""e right in capital cases. 
~f(;Caul('y \"". Weller, 12 Cal. 5!!3. People V. Graham, Note to King v. State {Tenn.) 3 L R. A.. 210. 
21 r'~L 261; Pcorle v. MeGan-e'y, 56 caL 3!!1 • .And I 
l!ec :-<tate v. King, 20 Fla.l9-
11 L. R. A. 
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(January t, 189L) 

APPEAL by defendant from a - judgment 
of the Superior Court for the City and 

Counly of San Francisco, and denying bis mo
tion for Dew trial in an action in which he was 
convicted and sentenced for manslaughter. 
Rerersed. 

The facts sufficiently appear in the opinion. 
Jles81's. George C. Ross. George A. 

KDi~ht and Charles J. Heggerty. for 
appeflant: 

The right of trial by jury sball be secured to 
all and remain in violate. 

Canst. art. 1, ~ 7. 
That language was used with reference to 

the right as it exists at common Jaw. 
Koppiku8 v. Staie Capitol Comrs. 16 Cal. 

254; Cw<sidy v. Sulliran, 64 Cal. 266. 
By the common Jaw the jury must be re

turned in all cases, for the general issue, from 
tbe same county wherein tbe fact was com
mitted, 

2 Hawk. P. C. p. 559; 2 Hale. P. C. p. 2&l.; 4. 
Bl. Com. p. 350; ProfIatt, Jury Trial. § 80; 1 
Bishop, Crim. Proc. ~ 65; Coon v. Stflte. 12 
Sm. & M. 246: People v. Honeyman, 3 Denio, 
121; St<zte v . ..I..Yixon, 18 Vt. 70; Com. v. (''''all, 
21 Pick. 509; Cooley, Con st. Lim. pp. 33, 392, 
393; 1 Elliott. Debates, 4-1; 2 Story. Const. 
§§ 1769, 1779, 1781,1791. 

The defendant in a criminal action is enM 

title(\. to a trial in the county where the offense 
is cnmmitted, and a statute authorizing a 
change of venue on the motion of the district 
attorney is invalid. 

Wheeler v. 'State, 24 Wis. 52; Osborn v. State, 
24 Ark. 6~9; State v. 1l0lrard. 31 Vt 414; Ez 
parte Riura, 40 Ala. 712; Kirk v. State, 1 
Coldw. 344; State v. Denton, 6 Coldw. 539; 
SUJartv. Kimball, 43 ~Iich. 443; State v. Knapp. 
40 Kan. 148, and cases cited. 

Mess-r8. George A. Johnson, Attlf-Gen., 
James D. Page. Dlst·Atty. for City and 
Cuunt.1J of San FrancisfXJ, George H. Buck. 
Dlst-Atty. for San J1ateo County, Eugene 
N. Deuprey,Samuel M. Shortridge and 
E. F. Fitzpatrick, for respondent: 

If the framers of the Constitution had in· 
tended there should Le a limitation as to the 
place of trial, such limitation would have been 
clearly and unequivocally expressed. 

Cox v. State, 8 Tex. App. 285; Boll.annon v. 
State. 14 Tex. App. 300; Cotton v. State. 32 
Tex. 636. 

Formerly it was the rule to get jurors from 
the vicinage. who knew the parties and the 
transactions. Now the very opposite is the 
rule. 

HO'rbrrch v. State, 43 Tex. 251: People v. Ba
ker. 3 Park. Cnm. Ca..,. 187; People v. Vermil
yea, 7 Cow. 141; People v. Webb. 1 'Hill, li9; 
Pevple v. Long IslaJ:d R. CO'. 4 Park. Crlm. 
Cas. 602. 

The State has a right to obtain a change of 
venue. 

Penal Code, ~ 1033; CO'X v. State, Bohannon 
T_ State and t%~~lton v. State, S1lpra/ JlcJfillan 
v. State, 11 Cent. Rep. 139, 68 Md. 307. 

Works. J .• deli-rered the opinion of the 
court: "'-

The appellant was charged by information, in 
11 L. R.A. 

the Conntyof San :Mateo, with the crime of mur· 
der. alleged to have bet:n committed in tha' 
county. He was twice tried in said county. 
and the jury failed to agree upon a verdict at 
each trial. "Without any efiort made to pro
cure a third jury, the district attorney moved 
the court under section 1033 of the Penal Code 
for a change of venue t() snother county. The 
material part of the application was as; follows: 
"Said district attorney, on b('balf of the People 
of the State of California. hereby makes ap
plication to said court for a change of ¥euue 
from said County of San _Mateo, to some con
venient county, of the above case of tbe People 
of tlie State of California v. Llmdlyn A. POlfJ
ell, on the ground and for the reason-that a fair 
anu impartial jury cannot be obtained for the 
trial of said case in said County of San )[ateo. 
the same being the county where said action is 
now pending; and hereby states the following 
facts und causes for making said application, 
viz.: That the" above·narned defendant is 
('harged. by information, filed in said Superior 
Court of said County of San )[3teo, with the 
crime of murder, alleged to have been com
mitted in the month of November, 1837, in 
killing in said county. at said lime. one Ralph 
S. Smith. that said defendant has had two 
trials in said superior court, on said charge; 
that the first trial was had in April, 1888, and 
the second trial in August. lSS8; that at said 
first trial. there were summ.oned from aU parts 
of said county. to appear before said ('ourt, to 
serve as jurors in said case, seventy-two citi
zens, and, of said number, sixty·seven were 
examined before a jury could be obtained in 
said case; that at said second trial, there were 
summoned from all parts ohaid county, to ap· 
pear before said court, to serve as jurors in said 
ca...<'.€, 184 citizens, and of said number l'i3 were 
examined before a jury could be obtained to 
try said case; that said county is small in size 
and popnlation, and a large nu~ber of its citi4 
zens, who~ names appear upon Its assessment 
roU, are Italians and Portugese, and are dis
qualified from serving as jurors. in consequence 
of not understanding the English language; 
that also a large number of these citizens. 
whose Dames appear upon the assessment roll 
of said connty, live in the City and County of 
::;an FrancL<:eo, and are tberefore not liable to 
jury duty in said County of San ]Iateo; that 
said case was so horrible in its natUTe that it 
attracted the attention of the people of. and 
bas been ful1y discussed in all parts of, said 
Countvof San Mateo; that said case bas also 
been discussed, more or less, by the citizens 
summoned to appear to serve as jurors, as 
aforesaid; tha.t there are two local weekly 
newspapers in said county, having a general 
circulation therein, and the newspapers of the 
City and County of San Francisco also have a 
wide·spread circulation throughout said Coun· 
ty of San :\Iateo. and, by and through the col
umns of the newspaPf'rs aforesaid, the facts of 
said case, and the trials thereof, have been 
fully discussed before the citizens of said 
County of San ~Iateo. For the reasons herein 
set forth said dislrict attorney says that a fail' 
and impartial ~\Jry cannot be obtained to try 
said case in smd County of San )Iateo. and 
said district attorney therefore prays that said 
court make an order transferring said action of 
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tbe People ojthe State fJf Caliform"a v. Llewel
lyn..4. PoweU. DOW pending in said court, as 
aforesaid, to some convenient county free from 
like objections." This application was sup
ported by the fol1owing affidavit of the district 
attorney: "George II. Buck, being duly 
Sworn, says that be is the district attorney of 
said County of San ~rateo. and is tbe same per
son who roade and signed the foregoing appli
cation; that as such district attorney be makes 
said application; that. be bas read said applica
tion, and-knows the contents thereof, and that 
the same is true of his own knowledge. except 
as to the matters which are therein stated on 
his. information and belief, and as to those mat
ters he believes it to be true." 

In addition to this affidavit there were writ
ten others by citizens of said county, in which 
each of the aftiant-s, after alleging his resfdence 
in tbe count;, and acquaintance with the 
people thereo • alleged that he knew t.he con
tents of the affidavit of the district attorney. 
and that "said affidavit is well founded and 
true." The assessor of the county also made 
affidavit that he had examined the last assess
ment of the county, and that tlJere were about 
600 persons among those whose names appeared 
on the assessment roll who bad -the necessary 
qualifications and were competent to serve as 
jurors of said county. The sheriff of the 
county also made the followi1:lg affidavit in 
support of the application: "W. H. Kinne, 
being duly sworn, says that he is now, andhas 
been for more than two years past, the sheriff 
of said county, and that at the two trials of the 
aboYe case in said county he summoned most 
of the jury in both of said trials of said case; 
that in doing so he was obliged to and did go 
to and visit all purts of said county; that he 
was a candidate for re-election at tbe last elec
tion, in the fall of 1888, for the office of sheriff 
o~ .said county. and during the campaign he 
'HsHed aU portions of said county many times; 
that he also Saw many people of and from all 
parts of said county, at the county-seat, to wit, 
at Redwood City, during the palt year; that be 
has had an opportunity to and has discussed 
the merits of the case of the People of the State 
?! California v. Lleuellyn A. Pou:ell, now pend
lUg in said superior court, and that he under
st~nds the feeling of the people in regard to 
saId case, and has often beard tbem express 
their opinion about said casej that from such 
expression of the people so interviewed, he 
e:ays .that aiair and impartial jury cannot be 
obtamed to try said case in said county." 

The defendant objected to the granting of 
the cbange of venue, and in opposition to the 
application therefor:tiled the affidavit of one of 
his attorneys, and seventeen other citizens of 
the county, to the ellect that they were resi
dents of the county, and knew many of the 
~ther residents thereof, and that in their opin
~on a fair and impartial jurv could be obtained 
lD.~ai~ county to try the defendant. The ap
PlicatIon :vas granted, and the venue changed 
\,_ the City and County of San Francisco. 

hen the case reached that county, the de
fendant objected to being tried therein, on the 
grounds, in snbstance, that the offense was 
charged to bave been committed in the County 
of San Jlateo; that the superior court of tbat 
COunty alone had jurisdiction to try the defend
llL.R.A. 

ant; and that the court of the City and County 
of San Franci..co had DO jurisdiction in the 
matter; and moved that the case be remanded 
to the County of San Mateo fot' trial. The ob
jection and motion were overruled. the defend
ant put upon his trial, convicted of manslaugh
ter. and sentenced to the state-prison for the 
term of ten years. He moved for a new trial. 
which was denied, and now appeals to this 
court. The change of venue was granted un
der section 1023 of tbe Penal Code, as amended. 
which provides: uA criminal action mav be 
removed from tbe court in which it is pending. 
••• &cond. On the application of the district 
attorney, on the ground that from any cause 
no jury can be obtained for the flial of the de
fendant, in the county where the action is pend· 
ing." 

The appellant contends, first, that this sec
tion of the Code, so far as it authorizes a cbange 
of venue on t,he application of the district at.
torney without the consent of the defendant, 
is in contlict with section 7 of the Bill of Ri.e-hts 
contained in the Constitution of this St3te~ 
which provides:. "The right of trial by juI1, 
shaH be secured to all and remain inviolate .• 
The precise point urged u}??n us is that the ef
fect of this clause in tbe BIll of Rights is to pre
serve and continue in force the rigbt of trial 
by jury as it existed at common law, and that 
the common-law right was to a trial by a jury 
selected from the vicinage or county. This 
calls upon us to determine: first, what tbe 
common-law right of trial by jury was; and, 
second, whether or not the rigllt IS the same un
der our Constitution. 

We think the common·law right of trial by 
jury is clearly and definitely stated by Mr. 
Blackstone in bis Commentaries(book4, p.350) 
as follows: "When, therefore, a prisoner on 
his arraig-oment bas pleaded not guilty, and for 
his trial hath put himself upon the country. 
which country the jury are, the sheriff of the 
county must return 8 panel of jurors, l-fbero8 it 
legale~ homines, de 'tieineto.; that is, freeholders, 
without just exception, and of the rime or 
neighborhoodj which is interpreted to be of the 
county where _the fact is committed." And 
lIr. Cooley, in his work on Constitutional Lim
itatioO':z, 5th ed. p. 392, says: "The jury must 
also' be summoned from the vicinage where the 
crime is supposed to have been committed." 
Again. in Story on tbe Constitution: "By the 
common law, the trial of all crimes is required 
to be in the county where they are committed. 
Nay, it originally carried its jealousy still fur
ther, snd required that the jury itself should 
come from the vicinage of tbe place where the 
crime was alle.!!ed to have been committed." 
Story. Const_ ~§ 1769, 1779, 1781, 1791. See 
also Su:art v. Kimball, 43 ~Iich. 4-18. 
. There can be no dOll bt that such was the 

common-la.w right of trial by jury. We are 
led to inquire. therefore, whether the same 
right is given or preserved by our Constitution, 
and, if so, whether the section of the Penal 
Code under consideration is in conflict with 
this constitutional right. Our Constitution 
does not define the right of trial by jury. It 
was a right then existing, tbe extent. scope and 
limitations of which were weH understood, and 
the Constitution simply provides that such right 
shall be secured and remain inviolate. If the 
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right at common law was as above stated. there be understood as retained in all those cases 
can be no question but that an Act of Legisla. which were triable by jury at common law, and 
ture, authorizing tLetTial of a defendant outo! "ith all the common-law incidents to a jury 
the county where the offense is char£!ed to have trial, so far. 2..t least, as they can be regarded as 
been committed, is an abridgement of tbe right. tending to the protection of the accu"ed ...• 
and for that reason void. Such statutes have Many of the incidents of a common-Jaw trial 
been almost uniformly condemned as unconsti· bV jury are essentin:i elements of the right. 
tutional in other States. Kirk v. State, 1 The jury must be indifferent between the pris
Coldw. 344; lflteeler v. State, 24 Wis. 52; Os- oner and the CommonwealLh; and to secure
born v. State, 24 Ark. 629; State v. IJ01rard,31 impartiality challenges are allowed, not only 
Vt. 4lt; Ez parte Riters. 40 Ala. 712j State v. for cause, but aL.,o peremptory, without assign
'Knapp, 40 Kun. 148. ing cause. The jury must also be summoned 

It is contended by 1he respondent that, in from the vicina~ where the crime is supposed 
the !5tates in which these cases were decided, to have been committed; and the accused will 
the Constitution provided in express terms that thus have the benefit, on his trial. of bis OWD 
one Charged with crime should be et.titled to a good character and standing with his neigh
trial by a jury selected from the county or dis- bars, if these he has preserved; and also of such 
trict where the offense is charged to have been knowledge as the jury may possess of the wit
committed, and therefore the Statutes referred ness who may give evidence against him. He 
to were in direct conflict with the express reo will also be able, with more certainty, to secure 
quirements of the Constitution" while in this the attendance of his own witnesses," Cooley, 
State the Constitution contaios no such require- Const. Lim. 5th ed. 390-393. 
ment. As to most of the States, the fact COI\- Tbis same doctrine, and the reasons for up
tended for is true, but not as to all of them, boldin,a- it, are more fully stated by the same 
But can this make any diffen;nce? Does not learn;&' author and judge in the case of Su:art 
our Constitution confer upon a defendant v. Kimball, 43 :Mich. 448, in which it h: said: 
charged with crime precisely the same right, "The Comtitution of the State provides that 
although not expressed in tenus? 'Ve bave 'the right of trial by jury shall remain, but 
seen that this was the well-undcrstood common- shall be deemed to be waived in all civil cases .. 
law rigllt. This court has said that it is this unless demanded by one of tbe parties in such 
same right tbat is held inviolate by our Consti- manner as shall· be prescribed by Jaw.' Arti
tUtiOD. cle 6, § 27. The right is to remain. ·What 

In Koppiku8 v. State Capitol Comrs .• 16 Cal. right? Plainly the right as it existed before,-
254, in discussing the effect of this constitu- the right to a trial by jury as it had become
tional provision, this court said: "The provis- known to the previous jurisprudence of the 
ion of the Con~titution that 'the right of trial State. Underu:ood v. People,3'Z .Mich. 1. The
by jury shall be secured to all and remain "in- right is not described here; it is not said what 
violate forever: applies only to C'inl and crimi· shall be its incidents; it is mentioned us some
nal cases in wllich an issue of fact is joined. thing well known and understood. under a par
The language was used with reference to the ticular name; and by implic:ltioD, at least. even. 
rigbt as it exists at rommon law. It is true a waiver of its advantages is foriJidden. If the
that the civil law was in force in this State at accused bimself cannot waive them, plainly the 
the time of the adoption of the Constitution, Legislature cannot take them away. Thenext 
but its framers were, with few exceptions, from section of the Constitution repeats the guurun
States where common law prevails, and where ty of this method of trial 'in every criminal 
the language used has a well·defined me~mim~. prosecution! and notbing is better· settled on 
The people who, by their Yotes, adopted the the authorities than that the Legislature cannot 
Constitution, at least a vast majority of them, take away a single one of its substantial and 
were also from countries where the common law beneficial incidents (Opinions of Justices, 41 N. 
is in force, and they looked upon the right ~e- H. 550; Ward v. People, 30 )Iich. 116); and 
cured as the right there known and there held even the accused cannot waive anl one of the 
inviolate. It is in this common-law sense that e~"€ntials. Work v. State,2 Ohio bt. 21)6; Con
the language has always been regarded by the cemi v. People, 18 N. Y_ 128: lli!l v. People, 16-
courts of this State. It is a right 'secured to )Iicb. 351; Allen v. State, 54 Ind. 461. Now 
all: and 'inviolate forever: in cases in which that in jury trial it is implied that the trial f<hall 
it is exercised in the administration of justice be by 8 jury of the vicinage is iamiliar law. 
according to the course of the common law, as Blackstone s~ys that the jurors must be 'of the 
that law is understocd in the several States of -rime or neighborhood, which is interpreted to 
the "Union." See also CaMidy v. Sullitan, 61 be of the countv where the fact is committed.' 
CaL 266. 4 Com. 350. 'this is an old rule of the com-

It is true, the question before the ,court, in man Jaw (2 Hawk. P. C. chap. 40; 2 HalC', P. 
the c.-ases cited, was as to the class of cases I C. ;;;64); and the rule was so strict and impera
triable by jury; but tbe language used would tive that if an offenge was committed pnrtly· in 
have been just as appropriate and applicable if one county and partly in another, the offendr!r 
the question now before us had been under con- was not punishable at s.ll (2 Ha wk. P. C. chtll). 
sideration. 25; 1 Chitty. Cr. L. 177). This over-nicety was 

.Mr. Cooley, in bis work on Constitutional ll)n~ since dispensed with, but the old rule hilS 
Limitations, in discu!'sing the effect pf such a in the main been preserved in its integrity to 
constitutional provision os ours. says: ".Accu- this day. It is true that Parliament, as tbe su
sations of criminal conduct are tried at the eom- preme power of the realm, made some excep· 
man law. by jury; and wherever the right to tions, which are enumerated by Mr. Chitty in. 
this trial is guaranteed by the Constitution. his treatise on Criminal Law lvol. 1, p. liD]. 
without qualification and restriction, it must the chief of these being cases of supposed trea. 
111..R.A. 
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son or misprision of trea.<:OD examined fleCore 
the privy council, and wbich under the Statute 
of Hen. VIII. might be tried in any county. 
and offenses of the like cllaracter committed 
out of the realm, and which by a statute of the 
83me arbitrary reign were authorized to be tried 
in any county in England. But it is well 
known that the e:\istence of such statutes with 
the threat to enforce them was ODe of the griev. 
ances which led to the separation of the Amer
ican colonies from the British em pire. If they 
were forbidden by the unwritten constitution 
of England, they are certainly unauthorized 
by the written Constitutions of the American 
:States, in wbich the utmost pains have been 
taken to preserve all the securities of individual 
lib'2rtv. It bas been doubted in some States 
whether it was competent ('ven to permit a 
change of venue on the application of the'State, 
to escape local passion, prejudice and interest 
<Kirk v. St,lte. 1 Coldw. 344; Osborn v. State, 
2-1 Ark. 6':9; Wheeler v. State, 24 Wis. 52);. but 
thi~ may be pressin.g the principle too far {State 
v. Robinson, 14 )linn. 447 (Gil. 3-33); Gut v. 
Jli1l7l&'If;ta, 'i6 U. S. 9 'Vall. 35, 19 L. ed. 573); 
but no one doubts that the right to a trial by a 
jury of the vicinage is as complete and certain 
as it ever was, and that in America it is inde· 
feasible(1 Bishop, Cr. L. 2d ed. § 552; Wharton, 
Cr. L. % 217; Paul v. lJetroit, 32 :llich. 10~; 
lfal'd v. People, 30 )1ich. 116)." 

This case was decided under a constitutional 
provision the same, in effect, as our own, and 
IS directly in point. 

It may be added that the effect of holding 
tbis Statute to be uncom.titutional will be to 
render it necessary, in a case where no jury can 
b~ obtained in the county, that a defendant be 
discharged or hr-ld in confinement for an in
oetinite time until such cbanges take place in 
the county that a jury can be had; but we can~ 
not take away from the defendant a right con
ferred upon him by the Constitution on the 
Were ground tbat such a result may follow in 
rare cases. The right is one whicQ, has always 
been regarded as of great importance, and has 
lleen pre",erved alld continued in force by the 
Comtitution of the United States, and perhaps 
by.the Constitntions of every State in the 
l mono If it be allowed that the Legislature 
ran break in upon this ri"ht and take it away 
or abridge it on the grou~d and for the reason 
staled in the Statute under cf'Dsideration, it 
m'!.lSf 1e admitted th~t it may do 1'0 for otber 
reasons, and thus the right guaranteed by the 
Con<;litution will be subject to modification at 
the will of the Legislature, and this cannot be 
f!Ooceded. ,\-e are cominced that the section 
of the Penal Co:lc, so far as it authonzr-s a 
c::ange of nnne on' the application of tLe dis-
tnct attorney, without the consent of the de· 
fendant, is uncom:titutional and void; that the 
Change of venue in tbis case was improperly 
,;,,!a~t~, and that tbe court below had no ju
n~dJctlO[} to try tbe cau'ie. But if it were con~ 
ce~ed that the Stutute is valid, the result of 
thiS appenl must be the snme. The application 
for the change of venue, and the affidavit in 
support of it, were entirely insufficient to brinu 
thiS C~e within tbe Statute, or to authorize ~ 
change of the place of trial. The application 
~a~ not made on the ground that no jury could 
)C )btained in the county. but because a fair 

11 L.P_A. 

and impartial jury couTd not be obtained. As 
to what wiU constitute a fail' and imoartial 
jury, there may IJe many different opinions. 
The statement that such a jury could not be
obtained was the statement of a mere conclu
sion, and the facts did not show tbat no jury 
could be obtained. There are two modes 
provided by whicb a defendant, or the peopIe~ 
may avoid a trial by partial or unfair juI'Ors~ 
viz., cballenges for cause, which exe1ude all 
persons from the jury who are legally incom
petent to serve as such, and peremptory chal
lenges, by which a party may relieve himself 
of jurors whom he believes will not be fair and 
impartial jurors. This last kind of cballenge 
is limited, and it may hnppen 'When a party's 
right of peremptory Challenge is exhausted 
t.here may remain on tbe jury persons who are 
not, in his estimation, or in fatl, fair and im~ 
partial, but who are competent jurors. The 
application amI the proof to support it do not 
show that a jury of such persons a!'; these 
might not have been obtained. It is perfectly 
cle'ar that the intention of the Legislature was 
to make a distinction lwtween the grounds up
on which tbe people and the defeDd~lDt sboulit 
be entitled to a cbange of venue. The defend
ant has only to show that a' fair and impartial 
trial cannot be had in the connty. Penal Code, 
~ 1033. The applicntion before us woulrl have 
been sufficient under the clause, but it is Dot 
sufficient under the clause relating to the right 
of the district attorney to a cbange of venue~ 
which provides tbat the cbange may be had 
where no jury can be obtained, which is quite 
a different thing, as we have attempted to 
show. A jural' is not necessarily incompr-tent 
because he is not impartial. He may favor 
one party or the other, and yet. if he has Dot 
formed or expressed an opinion as to tbe merits 
of the cause, he cannot be challenged for 
cause. For this reason, proof that a fair and 
impartial jury cannot be obtained is not equiv
alent to proof tbat no jury can be obtained. 
A statute of this kind. if valid, f;hould be
strictly construed, and, if it could be enforced 
at all, in our judgment, the change shonld not 
be granted uutil all legal means to procure a 
jury had been exhausted, and no jury could be 
obtained. It should not be allowed to rest up
on the mere opinion of persons, however nu
merous, that a jury could not be procured. The 
condu.<;ion we have reached on this point is 
decisive of this appeal, but there are other 
questions presented which may arise on an~ 
other trial, and. we feel it our duty to decide. 

Tbe prosecution was allowed, over tbe ob
jection of the defendant, to prove in rebuttal 
that the deceased was not in the habit of carry~ 
iug arms; that on various occa.sions he had s() 
stated; and, that on the morning of the shoot
ing, he bad refused to go armed when it wa~ 
sug:gested that he had better do so. 'Ve have 
looked in the transcript in vain for any evi~ 
dence on tbepart of the defendant which could 
justify or call for any such evidence in rebut+ 
tal. There was evidence tending to ~how that 
tbe defendant believed the deceased to have 
been armed at thetimehe shot him. Tbis ren~ 
dered it competent for the prosecution to prove 
that ss a matter of fact he was not armed at 
that time, but it did not justify the proof as to 
big general habit with respect to the canying 
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of weapons, or his declarations with reference shooting. hut it was not shown that it was 
to the m3tter~ not made in the presence of the communicated to him. It could hardJy be 
defendant, and not shown· to have been com- claimed that the threat of the defendant to 
IDunicated to bim prior tothe shooting. There "get even" with Glennon was evidence tend
-was no evidence on the part of the defendant ing to prove that he killed the deceased, or tha 

. going to show that the character of the de- motive of the killing. And if this was not so 
-ceased for peace and quietness was bad; there- that part of the conversation relating to Mrs. 
fore, the e .... idence cannot be justified on the Willis, and which the defendant moved spe
ground that it tended to show bis good charac- dally to strike out, was clearly incompetent. 
1er in these respects. Evidence to sustain his It is contended by the appel1ant that the 
-character could not be heard unless it was at- court below excluded evidence offered by him 
'tacked <People v. Anderson, 39 Cal 704), and, to the effect that he was told before the shoot
if it could, it would not have been competent ing that the deceased was a dangerous_ charae
to proye it by evidence that he was not in the ter,_ and that he bad better beware of him, and 
babit of carrying arms or that he had refused I that this was error. The defendant claimed 
to do so. On cross-examinatioc of one or and introduced evidence tending to show that 
more of the witnesses for the prosecution. the in firing the 8hot which cau.--ed the death of 
.defendant asked whether the deceased had Dot the deceased he acted in self-defense. In con
bad quarrels with several persons named; and nection with the evidence as to what occurred 
it was admitted that the deceased had so stated. at the time of the shooting, it would no doubt 
There waS no ohjection to this evidence by the have been competent for the defendant to show 
proS€cution. It was clearly incompetent. and, that before the shooting he was informed that 
if it had been objected to. would no doub~ the deceaReO was a dangerous roan_ State v. 
·bave been excluded. It is claimed that this evi-I Lull, 48 Vt. 586. 
dence on the part of the defense rendered the 'Vhere a defendant claims to act in self-de
above-mentioned proof competent. We do not I fense, any evidence tending to show that he 
think so. In the urst place, the evidence on the acted as a reasonably prudent man would have 
part of the defense was incompetent. as we have acted under the circumstances is competent. 
said; but, if it were not, we do not see how the People v. lams. 57 Cal. 119, 130; People v • 
.eVidence offered in rebuttal that the deceased fi'estlake. 62 Cal. 307. 
was not in the habit of going armed tended to re- In this case the evidence tended to show 
but the proof that be had stated to someone that that the defendant was attacked by the de
be had quarreled 'With certain persons. There ceased. and, in the encounter that followed. 
Was also evidence admitted in behalf of the wounded him. In judging whether the de
prosecution of conversations between the wit- fendant acted with reasonable prudence and 
ness )Irs. Willis and third parties. not in the caution, and in the honest belief that he was in 
presence 'Of the defendant, and with which he imminent danger of death, or great bodily in
was in no way connected. This evidence jury, it wus proper that the jury should know. 
should bave been excluded. It was admitted if such were the fact. that he had been in
by tbe court below. upon the assurance of formed beforehand that the man who attacked 
counsel for the prosecution. that it 'Would be him was a dangerous character, and so be
brought home to the defendant, which was not Iieved at the time, as such information and be-
done. The same may be said of the testimony lief might reasonably influence the condnct of 
.of the witness Glennon, of a conve1'8ation be- a prudent man under such circumstances. 
twel'D _Mrs. 'Villis and him.<>e1L The prosecu- Such evidence does not rest upon the necessity 
tion baying failed to connect the defendant of showing that the communication was 
with the subject matter of the conversation, broug-ht home to the deceased, as counsel for 
the defendant mond to strike ont the eridence. respondent contend. The sole object of it is 
'The motion was denied. This was error. to show the state of mind of the defendant at 
Theevidence should have been stricken onto the time of the shooting, and for tbis purpose 
Tbe same witness, GlenDon. was also allowed it was proper and shonld bave been admitted. 
to testify to a conversation with the defendant. There may be some doubt whether the ques
The ill-feeling which resulted in the death of tions put to the witness were such in form as 
}Hr. Smith, at the hands of the defendant, to rau.e the point, but the question has been 
-grew out of aD article published in a news- presented on its merits here. The form of the 
paper, of which the deceased was proprietor. questions is not objected to in the court below, 
The conversation testified to by Glennon was nor is it here. In the effort to prove a certain 
'With reference to tbis article, and tended to state of facts, either the question put to the 
-show that the defendant believed the witness witness should disclose clearly what it is su~ 
was tbe author of the article. and abused him, posed to prove, or a proposition to prove cer
-and threatened to get even with him; that in I taiil facts should be submitted to the court be
the same connection be made Abusive remarks I low, aud refused. in order to present the ques
about one ~Irs. Willis; and that subsequently. tion in this court. Neither was done here. and 
during the same day, he returned and stated we are led to believe. by certain questions put 
to Glennon that he bad learned that he was Dot to the defendant, on the same subject, that tbe 
the anthor of the article, and apologized for communication made to the defendant was not 
the lan/!Ua~e he had used. Thi:3 evidence was of the kind claimed by the appellant. It cer
well calculated to prejudice the jury against tainly was not competent to show that the de
the defendant .. and was immaterial and incom- fendant was warned to "look oue· for the de
petent. If it had been shown to have been ceased, or the like. This would be quite a 
-communicated to the deceased, it might bave different thing from proving that the decessed 
tended in sc.me small degree to excul'C J:lis con· was a dangerous man, and one who might be 
-duct towards the defendant. at the time of the expected to go to extreme measures if he should 
11 LR..&.. 
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attack the defendant. For these reasons, if no 
-other error appeared in the record, the cause 
would not be reversed on this srround. 

The rulings of the court in exCluding certain 
questioDsasked the witness l\lrs. Smith, widow 
·of the deceased, on cross-examination, with 
reference to certain articles appearing in the 
paper formerly owned by her husband, after 
the first trial of this case. and excluding said 
-articles when offered in evidence, were not er· 
Toneous. There was DO error in allowing pri
vate counsel. employed to assist the district 
.-attorney in the prosecution of the case, to open 
and close the argument in the case. Thecourt 
below must be left to determine upon the pro
priety of allowing such a course to be taken, 
and, SO long as private counsel conduct the 
prosecution properly, we see no reason for 
holding that the entire argument may' not be 
made by them with the consent and acquies
cence of the district attorney and the trial 
court. The court below ~ve tbe following 
instruction, which is complained of by the ap
pellant: -'," In this case the homicide, having 
been established by the State, unless the testi· 
many of the State proves that the offense was 
excusable or justifiable, the burden of' the 
proof is upon the defendant to show by a pre
ponderance of evidence that the crime was 
~)Dly m:l;nslaughter, or was justifiable:' This 
UlStructlon was erroneous. because the hom-

icide heint;' established by the State, it cust up
on the defendant the burden of proving by a 
preponderance of the evidence that the killing 
was justifiable, or only maDslal1~hter. People 
v. Bushton, 80 Cal 160; People v. Elliott, 80 
Cal. 296; People v. Lanagan, 81 Cal. 142. 

Judgment and Q'l'der reversed, and cause re
manded with instruction to tbe court below to 
remand the cause to the Superior Court of the 
County of San Matoo fo!' further proceedings. 

We concur: Sha.rpstei~ J.,,' McFar
land. J. 

DeHa.ven. J.: 
I concur in the judgment. The second sub

division of section 1033 of the Penal Code is 
clearly unconstitutional. There was also error 
in the giving of the iOlitruction referred to in 
the oplDion of Mr. Justice Work~. Upon the 
other points therein discussed, I express no 
opinion. . 

Thornton. J.: 
I concur in the above, except as to the in

struction described in it. I am of opinion that 
the instruction is sound law, and that there 
was no error in giving it. 

Petition for rehearing denied. 

ARJIA,.~SAS SUPREME COURT. 

II. C_ DANIELS, Appl., 
T. 

. J. K. BRODIE. 
< ____ Ark. ____ ) 

'1. A person's causing belief' on the part 
of pr08pective customers of anq,ther. that the 
former is a partner in the latter'slrival finn.. is a 
breach of his contract not to engage in business 
for a certain time as a partner in such firm. 

'2. Damages f'or breach of' a contraCt 
binding a. person Dot to en.,<»age in busi
ness as a member of a rival firm, where the 
breach consists only in causing the erroneous be
lief that he was a member of that ~ can in
clude only the Joss to the other party occasioned 
by that belief. and not any loss caused by the 
COlDpeting business indep€ndent of the belief. 

3. A person cannot ratify that part of' 
a contract made for him by an unauthorized 
agent which makes for his inte:r&:o-t. and renounce 
that which makes a~«t it. 

4. Keeping part of'the goods left :for a 
person with an unauthorized agent. 
who 8.88umed to accept them in discharge of a 
COntract obligation. which the other party had 
the option to discharge either in goods or in 
nlOney, ratifies the act of the agent in accepting 
the good~ and pre ... ents any rejection of Otller 
POrtions otth~ goods. 

15. Thepleadingswill be treatedoD ap
pea.]. ns tbe parties elected to treat them in the 
court below. . 

(February-li. 189L) 

I APPEAL by p!sintiff from a judgment of 
the Circuit Court for Jefferson County in 

favor of defendant in an action brought to re· 
cover damages for the alleged breach of a. con
tract not to engage in business. Rev(!rsed. 

Brodie sold Daniels his stock of mcrcban· 
disc in Redfield, Arkansas, and leased him tbe 
store in which the stock was and the fixtures 
thereto pertaining for the teI1n of two years, 
and agrel~ that he would not in any manner 
engage iu the metC3ntile business in Jefferson 
County during the term. of two years or thn 
cmitinuation of the lease. 

In consideration of the s:1-Ie Daniels a!ITecd 
to pay Brodie $4,000 two years from the-date 
of the ('on tract, in goods of the same class and 
quality and at the same prices as were set out 
in the inventory taken for the purposes of the 
sale, or at his option $3,000 cru;h in full satis
faction of the amount. 

This action was brought to recover damages 
for Brodie's alleged breach of his agreement 
not to engage in business by going into the 
mercantile business as a partner in the firm of 
Sallee &- Co. 

Brodie denied having engaged in business 
and set np as a counterclaim Daniels' failure to 
return the goods at the end of two years as 
agreed 

Upon·the question of the failure to return 
the goods it appeared that Brodie employed a 
lIr. Davis to take an inventory of the goods 
tendered, and that good~ were delivererl to and 

NOTE.-.A.s to ratificatfon of agent's act., see note accepted by Dans. Brodie claimed that D:r 
'to Wheeler v. :YcGuire (Ala..I2 1... R. A.. &6,. vis had no autbority to accept goods. 
·l1L.RA. 6· 
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PlaiDtiif asked the court to instruct the jury, 
inter alia, as follows: 

.. 3. The jury are instructed, as a matter of 
law, that if a person adopts a transaction done 
in his behalf, by an ngent. who bad no author· 
ity to do it, he must adopt it in its entirety; he 
cannot adopt it in part and repudiate it in part. 
And if the jury believe, from the evidence, that 
Davis accepted for Brodie the goods offered 
him by Daniels, in February, 1889, and that 
when Brodie returned he accepted ani re
ceived a part of the goods so taken by Davis, 
then tbis was a ratification of the act of Davis, 
in accepting all tbe goods delivered to him by 
Daniels, and Brodie is bound thereby." 

The court refused to give this Instruction 
and the jllry returned a verdict in favor of de· 
fendant for $782.91. 

Plaintiff moved for 9. new trial, wbich mo
tion was overruled and he brought tbe case to 
this court. 

Further facts appear in the opinion. 

Hemingway, J., delivered tbe opinion of 
the court: 

The grounds urged for a reversal arise out of 
the court's refusal to charge the j>.lry as request
ed by tbe plaintiff. 

The cbarge given, as well as the pravers re
fused, relates to two different matters,-tbe
claims of the plaintiff and the counterclaim of 
the defendant. 

Without reciting in rletail tbe rejected pray
ers, it is sufficient to announce our views on the· 
questions involved. 

The defendant obligated himself not.in any 
man~er to engage in mercantile business in, 
Jefferson County for two years. If he engaged 
in such husiness· during the term' specified, 
eithr-r as a sole trader or as a partner in the firm 
of Sallee & Co., he is liable to plaintiff in dam
ages for the injny the latter sustained by rea4 
son of that business. If, in fact, he did not 
enJ!flge in sucb business, but did cause it to be 
believed among the prospective customers of' 
plaintiff that be waS a partner in that firm, 

MeSKT's. N. T. White, S. M. Taylor and this would be a breach of the contract, fairly 
J. W. Crawf"ord, for appellant: and properly interpreted. The breach in either 

Theprincipal is not permitted to ratify apart case Would be the same, but the extent of t.he 
of tbe 82"ent's acts and repudiate the rest. injury would be different. If tbe defendant 

Bishop, Cont. Enlarged ed. § 1110; EbertJ was the sole or a joint proprietor in such busi4 
v. &1Arrer, 44 Mich. 519; Tasker v. Kenton 1ns. ness, he would be 11able to the extent of the 
Co. 59 N. H. 438; Jo.~lin v. Miller, 14 Xeb. 91; Joss oC('3sioned to the plaintiifbytbat businf;''''s~. 
Oraufordv. Barkley, 18 Ala. 270; Hodnett v. Ta. but if he was not such proprietor, and only 
tum,9 Gn. 70; Crap, v. Hunter, 28 N. Y. 389. caused it to be believed tbat he was, tbe plain4 

If a person adopts a contract made on his tiff's damage would cover only the loss to him 
behalf by an agent who had DO authority to occasioned by that belief,and would not include 

. make it, be must adopt it in its entirety; he any loss caused. by the competing business, in4 
cannot adopt it ~n part and repudiate it in part. dependent of that belief. 

Sack~tt, Im:tructions, § 10, P. 6.5; Soutllern But in our opinion there was no endence to 
Exp. Co. v. Palmer, 4S Ga.85; Widnerv. Lane, sustain a verdict for plaintiff in the latter state 
14 ].IiC'h. 124; Henderson v. CUmmin[T8, 4-1 Ill. of case. The plaintiff testified that he bad been 
325; Kride-r v. Trustee of Wt;,stern Col[f'ge. 31 damaged by tbe competin.~ business of Sallee· 
Iowa,547; Menkens v. 1)at$Ol1, 27 ~lo.163: Sare· &- Co., but that he knew of no loss be had sus
land v. Ureen, 40 Wis. 431; Tasker v. Kenton tained bv reason of the fact that the defcnd4 
Ifl..!. Co . . ~9 N; I;l. 438; StraSSEr v. Conkl£r;., 541 ant was" understood. to be a partner in that. 
WIS. 10.; Gdlzat v. ROOcrtJ, 19 L. J. N. S. firm. > 

Exch.410. Tbe jury found, upon proper instructions in 
JleJ8T8. M. L. Bell. J. M. Taylor and J. that re,ganl, that the defendant had not really 

G. Tay1ol". foo arpellee: engaged in business, and. as the evidence dis4 
The agent's doing more than he is authorized closes no damage to plaintiff growing out of 

will not vitiate what is properly done, if the two the understanding that he was a partner in the· 
are 5epara1Jle. firm of Sallee &; Co., there can be no reversal 

Bishop, Cont. ~ 109.5. on accOunt of the rejected prayers relating to-
Such profits 8S were sought to be recovered the plaintiff's claim. 

by appellant .. are profits or gains derh'able "Cpon tbe issue raised by the counterclaim, 
from a contract which are uniformly rejected the court should have giv~n the tbird instruc4 
as too contingent and speculative in their nat· tion asked by the plaintiff. ODe in whose name 
ure, and too dependent upon the fluctuations (in act is done by an unauthorized agent may 
of markets and the chance of business to enter renounce it if he so elect. But he cannot ratify 
into a safe or rea.<;on'l1Jle estimate of damage. that part wbich makes for his interest and reo 
Thus, any supposed successful operation the nounce that which makes agninst it. If the 
party might ha,e made, if be had not been pre4 de(eod>lnt authorized Davis only to take an in
vented from realizing the proceeds of the con· voice of goods, he was notbGund by Davis' reo 
tract at the time stipulated, is a consideration ceipt of goods in satisfaction of the plaintiff's 
not to be taken into tbe estimate. contract; but if Davis recei\"ed them for him 

illasterton v. Brooklyn, 7 lliH, 62; Wood's without authority, the defendant was bound to 
:Mayne, Da.mages, § 56; Sedgw. Damao-es. p. ratify or renounce the entire act. TIe could· 
72; Western G-rarel Road v. (}ox. 39 Ind. 260; not take that part of the goods th3t be wanted, 
Low v. Archer,12 ~. Y. 277. :md decline that part that he did not "Want. 

Brodie's stating that he was a partner of a The appellee concedes tbat such is the l!eneral 
person doing business was no violation of a con" rule. but contends tbat it does not apply-in this 
tract which bound him not to engage in the case for the reason, as he assigns, that the de4 
mercantile business during the perivd of the feodant was bonnd by his contract to accept 
contract. the goods which he took from Davis, and tbat; 

See Bishop. Cont: § .520. his acceptance of them should be referred tn. 
llL.R.A. 
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this ob1igation. This reasoning proceeds upon claim the plaintiff was prejudiced,by the conrt's 
a false premise. The defendant was not bound refusal to give the third of his prayers; but he 
to accept goods unless a stock of the value of admits and testiucd tbat he owed the defendan' 
$4,OOOand of a particular kind was offered to on the settlement, February 19, 1889. a bal
him: He had no right under the contract to ance of $177, and if the rejected prayer hac:. 
demand merchandise. The plaintiff had the been ~ven the defendant would bu\-e recov
option to discharge bis obligation -either by de- ered that with interest. If be will remit the: 
livering a stock of goods of the stated kind and amount of his recovery in excess of that. the 
value, or by paying the stated sum of money. court's error will he cured. 
When he offered the stock, he was entitled to 'Ve have treated the reply tothe counterclaim 
demand that it be rereived if it met the require· as filed. for two !l.dequate reasons: in the first 
ment as to kind and value; if it did not meet place it is certified to us as a part of the record 
that requirement, he had a right to keep all the and its uncballenged presence among the papers 
good~and pay the sum stipulated in lieu there· in the cause is evidence of its filinq although it 
of. It might be highly prejudicial to him to lacks the usual indorsement by the 'Clerk; in the 
permit the defendant to call the stock offered Den place the parties treated the allegation:! of 
and retain such of it as he desired and return the counterclaim as at issue in the trial below. 
such as was undesirable. When he kept a part 'Isnd we will treat the pleadings here as they 
of the goods left for bim with Davis. he de· elected to treat them there: 
prived the plaintiff of the option to discharge liar the error indicated, the judgment uill oe 
his obligation either in money or in goods, and rer:ersed. If the defendant shall, within fifteen 
did what he was neither Obliged nor authorized days, remitall of his judgment in excess of $177 
by bis contract to do. Such retention can be and interest thereon from February 19, 1889, 
referred to no right except that to ratify the act atthe rate of 6 per cent. a judgment for lhat 
of Davis. . amount wiU be affirmed, otherwise the cause 

As to the "matters involved in the ~ounter. will be remanded for a new trial 

'lVISCONSm SUPRElIE COURT, 

John ~IATHERS, Appl., . •. 
UNION MUTUAL ACCIDENT ASSOCIA· 

TIOX, Iie;pL 

(_._. Wis. __ •• ) 

An oral eontract for immediate insur
ance is within the powers or an in.sur
anee agent under Rev. Stat .• 1\ 19';'7, which 
gives all insurance agents general power!!, not
Withstanding a stipulation in the application., 
which the insured signed without knOwing its con
tents, that the iruurer should 60t be liable until 
the application and premium were .received by 
itB secretary. 

(February 3. 1891J 

justify the court in reforming or iief"':nting a 
written instrument for a ~istake therel'~, upon 
the uncorroborated testimony of a pally to it. 
nlthough such testimony were uncontradicted. 

Harter v. Christoph, 32 Wis. 243; J/d81cinkel 
v. Sf. Paul F. &: M. 1713. Co. 6 L. R. A. 200, 
75 Wis. 14-7; Mr:Clellan v. Sanford. 26 -Wis. 
595, 607, 608; Kent v. Lasley, 24 Wis. {}'}4. 
See Hou:[and v. Blake, 97 U. S. 624, 24 L. ed 
1027. . 

Orto~ J., delivered tJle opinion of the 
court: 

This actinn was tried by the court without a 
jury. and the findings 8ndjudgment are a~inst 
the plainttil'. The facts are briefly and sub
stantial1y as follows: One. E. L. Maloney, 
~sq., had been in the insurftnce l)::sincss about 

APPEAL by plaintiff from a jurl;ment of nineteen years, and had been !lie. J.gent of the 
. the County Court for Fond du Lac County defendant Association at the City of Foor! du 
In favor of defendant in an action brought to Lac, in this State. about tbree years. The plain· 
recover the amount alleged to be due under 8 tiff called upon him at Ms office at about 1 
policy of accident insurance. RacT8ed. o'clock P • .M •• on tbe l))th day of January. 

The facts are stated in the opinion. 1889, and stated to bim that be had bought 
... lfes!JTs. Duffy & McCrary for appellant. certain sheds which he wished to take down. 
Messrs. Winkler, Flanders. Smith, and there was consideraule Enow and ice on 

Bottum & Vilas, with .J/e3!Jr3. Knowles them, and he had to take them down right away. 
& Phelps, for respondent: and so he thou!!ht he would take a l1ttle insur-

The receipt of the membership fee by the ance. The agent said he would insure him 
agent was not a receipt "by the secretary and at any time. The plaintiff asked him: "Can 
general manager in Chicago;u neither could the vou insure me now? 'Vhen does the insurance 
~gent approve the application; such assumption begin? From what time?" The agent replied: 
IS expressly ne~tived by the provision that "Rigbtnow. From this hour. Fromtbetime 
the fee and appllcution must be received in Chi· you pay your money in. You get a receipt, 
caga. Full effect has always been given to from me, and this receipt will call for a Dolicv." 
thE's€ stipulations in the application. I The usual premium was $5. but the agent t~!d 

Konen v. Mutual Reseru pund L. AsS!). 28 tbe pl::lintHI that he would let him become a 
F.:ct. Rep. 'i05; JIi,'/.'I(l/uJrn v. ~lfuturrl Reser-eel member for $2, and the plaintiff then paid the 
]11f'nd. L . .dsso. 30 Fed. Rep. 545; Ormond VOl agent the $2, and took a receipt for it. That 
Fldellty L. Asso. 96 N. C. 1.'>8. _ was a compromise figure.-an understanding 

It would be an extreme case which would. between the agent and the plaintiff. The mon-
11 L.R A. 

See also 17 L. R. A. 586. 
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ey was sent to the Association at Chicago. The 
agent held in his hand a printed blank applica
tion, and he read to the plaintiff aU the ques· 
tions, and he answered them. and the agent 
wrote in the answers, and tben bad the plain
tiff sign t11e paper without further reading. and 
witbout the plaintiff reading it. The plaintiff 
thought the paper contained a receipt for the 
money, and he signed it. At the bottom of the 
paper there was a printed stipulation in which 
there was the following agreement: HAnd I 
agree that the Association shall not be liable 
for any bodily injury or death happening prior 
to the receipt aud acceptance of this applica
tion and the member's fee bJ the secretary and 
general manager in Chicago." Tbe pilliotiff 
did oot know that there was any such agree
ment in the pa~r. This applica.tion bore date 
the 12th day of January, 1889. The plaintiff 
then went to work upon sheds twelve feet high, 
and fell therefrom and was injured, about 5 
o'clock in the afternoon on the Same day. The 
next day he notified the agent of his accident, 
and the agent notified the company, and fur· 
nished the plaintiff 'With a blank claIm for dam
ages, which the plaintiff spoiled.. and the agent 
furnished him with anotller, and filled it out for 
him as it should be, on his answering the proper 
questiom, and forwarded it to the company, 
and the plaintiff paid him for his 'Work in doing 
so. The 3.hove facts are established by the un
-:ontradicted testimony. The application and 
fee of $2 were received by the coropanyatChi· 
cago on the Uthday of January next ensuing, 
snd in about two weeks thereafter the plaintitI 
received a regular-policy of the Company. bear
ing the last-mentioned date. and on the 22d day 
of Murch thereafter he received a written notice 
from the secretary of the company that bis 
claim had been rejected because his applicatiou 
was not received and the policy issued until Janu
my 14. The proofs of tbe injury or the pre· 
mium have never been returned to the plaintiff. 
Tbe prayer of the complaint was amended by 
asking that the date of the policy be reformed 
to correspond with that of the verbal contract 
for insurance. 

The mingled findin!!S of fact and conclusions 
of law are, substantiany, that tbe plaintiff made 
an application on the 12th day of January, 
which showed that he 'Would not become a 
member until his application end fee were re
cei-.-ed 1.>y the secretary and general manager in 
Cbicago, and that tbey were not 50 received 
until the 14th day of January, 1889. fmd that 
the plaintiff was injured on tbe 12th day of 
January, lStl9, and that his membership in the 
company did nc..t comm~nce until the 14th day 
of January, and that wben he was injured he 
was nota memocr of tbe company. The above 
uI!contradicted testimoDv and the facts ~stab
lished tbereby. in the ligIit of a great many de
cisions of this court; would seem to Cllnstitute 
a binding contract of the Association for 8 
present insurance. -

The general and almost unlimited powers of 
aU insurance agents doin/! bU8inessin this State 
are sufficiently expressed. in the Statute. Rev. 
Stat. ~ 1977. .0 '''hoover solicits insurance on 
behalf of any insurance corporation, or trans
mits an application for insurance ora policy of 
insurance to 01' from any such corpomtion, or 
wbo makes any contract of insurance, or col
llLRA. 

lecls or receives any premmm for insurance, or 
in any manner aids or a!*"ists in doing either, 
or in transacting any business for any insurance 
corporation, or advertises to do any such thing, 
sha!l be held an agent of such corporation to 
n1l1ntents and purposes, and the word. • agent: 
whenever used in this chapt.er. sball be COD
strued to include aU such persons!' The 
meaning of this language could not be made 
clearer by construction or comment. An in. 
SUTlmce companies understand that all of their 
agents doing business in this State are general 
agents, howeYer restricted their powers may be 
by the rules of the companies or by the stip
ulationsor conditions of their policies. or of tbe 
applications for insurance. The onlyactof the 
agent bere, that the company disclaims and re
pudiates, is contracting for a present insurance. 
This does not involve so extensive a power as 
has been often decided by this court to be pos
sessed by all insurance agents in this State. In 
the last case decided by this court, of Zeu v. 
Herman Farmerl Nut. In,. Co., 75 Wis: 521, it 
is held that where such an agent received the 
premium for a new policy, and told the appli
cant that he was insured for anotber year from 
the termination of his first policy, and the 
company or the: agent retained the premium 
until after a loss had occurred, the company 
was bound by the contract. There was a stip
nlation in the former policy that the company 
should not be lia.ble for contracts made by 
agents before they have been approved and 
certified to in writing by the secretary. but this 
did not prevent the agent making the contract 
and binding the company. This case is closely 
in point as to the time fixed by tbeagent when 
the insurance should commence. In the 
present case the plaintiff did not know of the 
stipulation.in the application. that the company 
should not be liable until the receipt of the ap
plication and fee by the secretary or general 
manager. In the following cases the general 
powers of insurance agents to do almost sny
thing that the company could do by virtue of 
the above Statur.e are defined in application to 
various acts, contracts and waivers of condi
tions made bytbem. &lwmerv. BeJ.:la F.lnl. 
C'o.50 Wis. il'i5. 582, 583; Knox v. Lyw-mill!J 
F.ln-8. Co. 50 Wis. 671; Atkan v • .l-i'e11J Ham'k 
,lIire Inl_ Co. 53 Wis. 136; Body v. Hartford F. 
In8. (0.63 Wis. 157; Ha1lkin-8 v. Rockford 111.8. 
Co. 70 Wis. 1; P.em·er v. Du:elling-BolUe 1ns. 
Co. 74 'Vis. 89. 

The company was informed of the injury of 
the pl:rlntifI before issuing the formal policy 
dated the 14th instead of the 12th day of Jan. 
uary, and knew to:1t the application was made 
snd the premium paid on the 12th, and it was 
at least thoughtful and prudent to fix tbe date 
of the policy after that of the injury. It seems 
to be the general custom or usage of insurance 
companies to date the policy the day the appli
cation is made and the premium paid, and it is 
certainly a very proper one •. If the company 
may fix the date of tbe policy two days after 
tile application is made, 80 as to avoid an inter· 
vening accident, it can do so ten days after, if 
the agent delays sending in the application. 
The applicant has paid his money, and sup.
poses. and has the right to suppose, tbat be is 
insured. 

The ca...--e of Ellis v. Albany City F. 1m. Co •• 
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00 N. Y. 40: .. is very much in p'.)int. In the I was decided by this court in the late cnse of 
opinion of Jud[JeGrover it is said: "The u:'l,;e Campbell v. Pltiladelplda Am. F. Ins. Co., 73 
of making agreements for insurance and paying I 'Vis. 100. The oral agreement of the flg'ent was 
the premiums providing for the issuin~ of pol- for six months',insurance. and no premium was 
ides thereafter. to be dated at and in force from paid. It was held to cover any loss occulTing 
the time of making the agreement, is so O'eneral within the six months. The questions here 
that judicial notice must be taken of it. iJ Post have been so often decided by the court that it 
v . . if:tna F. Ins. Co. 43 Barb. Ml; &nborfl v. is not worth while to cite authodties elsewhere. 
Fireman's Ills. Co. 16 Gray. 448; Jonl!s v. Pm· Many of them are cited in appellant's brief. 
'C'lnciallns. Co. 16 U. C. Q. B. 477; Bliss, Life The court omits to find the most important fact 
Ins. § 150,-are to the same effect. in the case, and that. is the agreement itself. 

In JOIteit V. Prmncial Ins. Co., IJUpra. it is That the ora) agreement was made as above 
held that the Statute of Limitations begins to stated is undisputed. The testimony of the 
run from the date of the oral agreement to in- plaintiff was corroborated by the circum~ 
sure. These authorities are based upon the fuct stances. and the agent himself does not dispute 
that the agent has all the powers of a general it in any material point. '.Rhe court erred in all 
agent to bind the company. Theaboveotatute of its conclusions of law. 
makes all agents soliciting insurance, receiving 2 nejudJment of the County Court ls reversed, 
premiums or transmitting applications, general and the cause remanded, with direction to ren~ 
agents to the fullest exteDL. so that the above I der judgment in favor of the piaiDlitI for the 
authoritie3 are in point. But this very quC'stion loss proved . 

. PEl'i-XSYLVAl'i""IA. SUPRE)IE COURT. 

He JohD LAWREXCE·S ESTATE. 

APPEAL OF Samuel APPLETON ,t a~ 
'-___ Pa. ____ l 

1. The rule o~ law in regard to perpe
tuities. that a condition precedent to which an 
interest issubject must be oneto be fulfillPd with-

.in twenty-one years after some life in being nt 
the creation of the interest, applies to mterests 
in realty or personalty. whether legal or equi
table, but not to an interest which :is "ested. 

2. 'The rule that no interest subject to. 
condition precedent is good unless the 
conditlon must be fulfilled within twenty-one 
y~ after some life in being at the creation of 
the interest;. applies as well to a power to appoint 

NOTE.-wal:: n1le auainst perpetu-itie8. I granted or devised, must be one which, according 
Future estates limited upon the life ~«tBte, which to the terms of the grant or devise. is to ~ upon 

are not sure to take eJ1'ect within twenty-one years the haprlening of a contingency which may bypos
and the usual fraction after the termination of the sibility not take -place within a iife or li,'es in being 
life estate, are void in their creation. Coggins' (treating a child in its mother's womb as in being) 
App. 12-1 Pa.IO. and twenty..one years afterwards. Mc.A.rthur v. 

80 where, after termination of the life estate to Scott, 1l3U. 8.,:00, 281... ed-I015: Bamftz v. Ca...<:ey.ll 
testator's children. a bequest to the grandcbildren U. S. 7 Cranch. 456, 3 I... ed. 4.03. 
who arrh-e at the age of twentF-five years is con- Limitations whIch wouloi have been void undel'" 
tingent as to any grandchild Arriving at toot age; the old law beca1L~ they would have been treated 
and a grandchlld born after testator's death, even as po!:'Sibilities upon possibilities are void under the 
if just prior to the death of the parent. being in- rule against perpetuities. Be Frost, L. R.4.3 Ch. 
eluded in its terms.-itis in violation of the rule Div.2-16. . 
against perpetuities, as the estate might not "est The old rule still exists; it has notbeen abrogated 
Witbin twenty-one years and a fraction after the by the more modern rule against all perpetuities, 
death of the life tenant. Ibid. 'whlch prohibits property being tied up for a Iong-

In Tennessee a devi.-.e by wbich property is tied er period than a life or lives in being and twenty~ 
up and made inalienable beyond the period within one years afterwards. with the addition ot the pe
a life or lives lU being and twenty-one years. with riod of an actually existing gestation, the two rules 
a fraction of a year added for the term of gestation being in fact independent and cO-existing. Whit_ 
tnca..."€3 of l108tbumous birth. is void as creating a by v. :lntcbell, L. R. '" Ch~ Div. 8.'j~ See Hills v. 
perpetuitr. Davis v. Williams. 85 Tenn. 1Hti. citing Barnard (.lIass.) 9 1.. R.. A. 211, and note. 
Booker v_ Booker. I) Hnmph. 008; Franklin v. What not withrn the rule against perpetuities. 

- Armsfield. 2 8need.Z05; 'White v_ Hale, 2 Coldw. 'i7. 
A devise to trustees to pay income to testator's A limitation for the life of an unborn pt"'rson, 

daughters, and. on the death of the suniyor. the with a limitation after his death to his unborn 
principal to gnlndchildren, or the l's;;ue of grand~ children to take IL9 purchasers, is void a9 "a possi
Children.. in fee.:Is void as a peIPetuity~ Andrews I bility upon a POssibility." Whitby v. 3Utcbell. L. 
v. Rice, 2 New Eng_ Rep. 12:), 53 Conn. 566.. R. 44 Ch. Div. 8,s.. . . . 

Where the language of a will is plain and unam~ Executory de.vlS~ hmited upon II: defiOl.te f~l1ure 
biguous. it cannot be wrested from its natural im- ofhelrs. i. e., Wlthm the term of alife orl1 .. es 10 be
port in order to avoid the elIec,'t of the rule against ingand twenty-one years and a fraction afterwards. 
perpetuities. Cottman v. Grace 3 L. R. A. U5.ill are TBlid. Gambrill v. Forest Gro"e Lodge. 3Cent~ 
:S. Y_ 299; lfifilin's App. 1 1.. R. A. 4.53. and note,l21 Rep. ~S. 66 :Yd. 17. citing Dallam v. Dnllam. 7 
Fa.. 205. Barr. &- J.!!;;(): Newton v. Griffith, 1 Harr. &- G. 1!!7. 

Devise to testator's gmodchildren. on condition 
Where th~ t'e8tina of Ole mate depends on (I contin- of their reaching the age of majority. but in defnult 

gency~ I thereof. tbe property to PRfS to others, is 'Valid. 
To come wifhin the rule of the common law Succe8Sion of Strauss, 38 1.&_ Ann. 55. 

against perpetuities, the estate, legal or equitable. A re6tricti'{"e covenant or contrnct. not being a 
llL.RA. 

See a.lso ~--l I~. lL A. 123. 
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by wiUM to the appointment; RDd a power which 
caD be exercised at a time beyond tbe limits of 
the rule is invaHd. 

3. A power given to a. UVlng person to 
a.ppoint by 'Will the persons who shall take 
the fee of Cf'rtam property canDot be impeached 
as violating- the rule RJl"ainst perpetuities even 
thougb within its terms an appointment may be 
made which will violal e sucb rule. 

4. A power of appointment to be exer
cised by will only is a. special power~ 
and the question whether or not the estate ere
at'ed by the appointment is too remote, under the 
rule against perpetuities, must be determined 
'With reference to the time of the creation of the 
power. and not to that of its execution. 

6. Where a power of' appointment is 
exercised by creating a valid, pa.rticu
lar estate, and limiting a remainder thereon 
which is yoid for remoteness, the invalidity of 
the remainder will not invalidate the whole ap
pointment. but it will be upheld as to the partic
ular estate. 

6. If' the donee of a spec!a1 power of 
appointment by wil.L in the exercise 
thereof. creates a remainder which is to 
take effect at the death of certain persons living 
at the donee's death, to whom is given the par
ticular esrate. the remainder will become vested 
at the deuth of the donee, i. e., ready to take ef
fect whenever and however the purticular estate 
dctermines; and it will be valid notwithstanding 
the fact that the termination of the parUcuJ..ar 
fllEtate may fall beyond a life or lives in being at 
the death of the donor of the power. 

'7. Wbereawillgivesawomanapower 
to appoint by her will the persons who 

limitation of property. is not obnoxious to theru]e 
against perpetuities. Mackenzie v. Childers. L. R. 
43 Ch. Div. 265. 

A clause in a. -will directing tbat none of the legs.
cies, bequests. devises, etc., shall be executed or 
take effect until a building then in course of 
construction should be completed and paid for out 
of the estate. does not violate the rule as to perpe
tuities. It only declares-wbat the law requires
that the testator's debts should be first paid. Jones 
v. Habersham. 101 U. S.174, Z; L. ed, 40L 

A d,irection by will to conwrt testator's rettl and 
p€1'5onttl 68tate, except his Jibrary, into money, for 
tbe purposes of the will.-namely. tbe payment of 
deb~, the investment of a fUnd for the payment of 
annuities and 8 residuary gift,--operut€S as an 
equitable conversion of the real estate into per
sonlllty at the time of restator's death. Cottman v. 
Grace, 3 L. R. A.. 14,5, l.12 N. Y.2l'9. 

Rule doe8110t apply tQ charities. 

The rule against perpetUities d~ not apply to 
charities. IngliB v. EailoI'9 Snug Harbor, 28 U. s. 
3 Pet. 99, 7L.ed.617; )lcDonough v. :Murdock, 56 U. 
S. 15 IIow. :>61,1! L. ed. 'i32; Quld v. Washington 
R~pital. 95 U. S. 303, 2! L. ed. 450. 

The gIft of a fUlld to be kept in permanence, and 
the ineom(l thereof to be received and expended by 
8 public corporation. representing public interests, 
dOf'S not TiOlate the rule ngainst perpetuities. 
Penny v. Crou~ 5 1.. It. A. 858, and note, ';6 Mich. 
4:7L 

In a will densing funru for estllblishing colleges. 
B direction that the real estate sbould not be alien_ 
ated does not make aperpctuity forbidden by law, 
but one allowed in the case of charitable trn ... 'ns. 
Perin v. Carey, 6.3 1:'. S. 24 How. 465, 16 1.. pd. 'j01: 
Jones \". Hnhersham, ImU.'S. 17-1,:; L. ed. ,wL 
11 L.R.A. 

shall take the fee to certain property 
the power may lawfully be exercised by de\-isiDg 
the property in trust to collect the income and 
pay certain annuities during the lh-es of the do
nee's children and the survivor of them, and then 
to tnm.!'fer the property to a certain religious 
association., since all the interests will vest at the 
death of the donee, and it is immaterial that 
the association may not receive possession of the 
property during a life in being at the death of the 
creator of the power. 

S. A powerpermittiDg one to grant aDd 
convey real estate in fee. in such parts or 
shares as the appointee sball by her will direct, 
will authorize hcr to create trust estates for life 
with-r~mainuer over. 

(October &, 1~.) 

APPEAL of Samuel Appleton, Mary E. 
Pomerelle, John L. Kite. Sarah R. Light

foot and Henry Pomerene, surviving trustee 
under the will of John Lawrence, deceased, 
from a decree of the Orphans' Court of Phila
delphia County, appointing a trustee under the 
will of John Lawrence. decea'!1ed, and under 
the will of Aim Appleton. deceased, and direct
ing the acting trustee to assign and tr:>.nsfer all 
property in his hands as trustee. Affirmed. 

The facts are stated in the opinion. 
JIr. John G. Johnson, With Mr. William 

A. Manderson. for appellants: 
Tbis case is ruled by
Smith', App. 88 Pa. 49!. 
..11fT. E. Speneer Miller. for Ann E. A. 

Griffin, petitioner, and the Union Trust Com
pany, appellees: 

.t:1llawjuJ. sus-pension of poteer 0/ alienatiOn. 

A trust estate limited to a term unauthorized 
cannot be EllStained. Bean v. Bowen, 41 How. Pr. "',. 
If tbe provk;ons of the trust unduly sugpend the 

power of alienation, it is void, but attempted trusts 
in testamentary provisions for widows and children 
may be effectual as powers in trust. Kane v.Gott, 24. 
Wend. 6ll; Hone v.Van Schaick, 20 Wend.564; Moore 
v. Moore. 4.1 Barb. 257; Burke v. "Valentine. 52 Barb. 
·U2: Killam v.Allen, 52 Barb. 605; Leg-gettv. Perkin~ 
2 N. Y. 207; Amory v. Lord, D N. Y. 4.m: Savage v. 
Burnhnm,17 N. Y.561;Beckman v.Bonsor, 23 N. Y. 
2)8: Downing v. ?ti.ershali, 23 N. Y. 366; Gilman v. 
Reddington,2!N. Y. 9; Cutter v. Hardy, 48cru. 568; 
Be atate of Delnney, 4.9 Cal. ';6; Toms v. Willia.ms. 
4.J. Mich. ~ Newark ~L E. Church v. Clark,41Mich. 
"ial; Smith v. Ford. 48 Wis. 115; White v. Fitzgerald. 
19 Wis. 480; Goodrich v. Milwaukee:21 Wis.' 422; 2 
Porn. Eq. JUl'. 566. 

A bequest in trust to the mayor of a city and the 
presidents of two incorporated societies and their 
succe&'!OI'S, to hold in trust forever, constitutes an, 
unlawful suspension of alienation of thee:tate, and 
is void. Cottman v. Grace. 3 1.. B. A. HS, and note, 
112 1\. Y. 2!19_ 
. A period measured by years, and not by lives in 
being, dnrlng which there will be no persona in 
ex1Stence by whom an abE!olute estate in posgeesion 
can be conveyed, brmgs an {State within the rule 
against the unlawful suspension of alienation. 
Cruikahank v. Home for theFriendles;., 4 L.R.A. 
lID, and T/.Qte. 113 N. Y. 337; Bu...'<CQm v. Albertson, 31 
X. Y. 5,'~4; Leonard v. Burr. 18 ~. Y.1ar; Dodge v. 
Pond. 23 N. Y. 69; Beekman v. Bensor.23 N. Y. 300; 
ROEe v. Rose, 4: Abb. Al>p. Dec. 108. 

So where the delay was contingent upon the un~ 
certain action of the State, in granting a special 
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The mere absence of an e~ress permission of Philadelphia, in the month of l\Iarch, 1847. 
10 declare trusts does Dot exclude that authority. By his last will anil testament he devised all 

Farwell. Powers, 255; Sugden, Powers,411; his real and personal estate to certain persons 
Boyle's Eatate, 5 'V. N. C. 3G3; Willisv. Kymer, therein named, in trust, to pay over the net in· 
L. R. 7 Ch. Div. 181; Alexander v. Alexander, come, during her lifetime, to his daugbter, 
"2 Yes. Sr. 6!~. Ann Appleton; to assign the real cst ate, upon 

The appointment by ],Irs. Appleton does her decease, in fee to the appointees of her 
not break the rule against perpetuities, whether last will; or, failing such appointment. to pay 
the decision in Smith', Appeal be right or over the same to and amongst her then living 
wrong. children, and the issue of children then de-

Gray, Perpetuities, §§ 239, 389,523, et seq.~· ceased. 
nmY:1rd v. Miller, 10 Pa. 334; ~iJ!Un's App. The trustees named in the will were removed 
1 L. R. A. 4.')3, 121 Pa. 205. by the Orphans' Court of Philadelphia Coun. 

M.,.. J. Howard Gende~ for the New ty during the lifetime of Ann Appleton, and 
York Baptist Union, appellee: George W. Appleton and Henry Pomerene 

A power to appoint in fee. but with. no pro· were duly appointed trustees" in tbeir place. 
hibitlOn against ~ving a less estate. authorizes i .All the property. except certain real estate in 
any jegal limitatIons within the scope of the I Philadelphia, was Jost by the de1:astavit of the 
power wbich may be carved out of tbe fee. original trustees, the remaining -property being 

1 tlugden, Powers, *496; Farwell, Powers, known as No. 43 South Second Street, No. 221 
255: Chance, Powers, 1217; Lancasterv. Do- Arch.Street, and Nos. 1127 and 1129 Pine 
lan,1 Rawle,231j Keefer v. Schwartz, 47 Pa. Street. . 
.503; Wickersham v. Sa rage, 58 Pa. 365; Hor· Ann Appleton, the donee of the power, 
witz v. :XOl'ri8, 49 Pa. 213; .Fidelity Co's App. died in :Marcb, 1883, domiciled in the Slate of 
4 W. N. C. 265. New Jersey, leaving to survive her certain 

Appointments in trnst have been sustained, children, all of whom, it is conceded, were 
even under a restricted power, in- . born during the lifetime of John Lawrence. 

Boyle's Estate, 5 W. N. C. 363; Pepper's By her Jast win and testament in. writing, 
App. 12 Cent. Rep. 463, 120 Pa. 239; Orompe which was afterwards duly probated, .she de· 
v. Barrow, 4 Yes. Jr. 681; Alexander v. Alez· vised to George W. Appleton, and in event of 
ander, 2 Yes. Sr. 64.2; Trollope v. Lintun, 1 his renunciation or decease, to the Philadelphia 
8im. & Stu. 47'1; Willis v. K..1Jmer, L. R. 7 Ch. Trust, etc., Company, certain property of her 
Div. 181; Friend v. Oliver, 27 Ala. 532. own in Haddonfield, New Jersey, and also all 

that remained of the property over which she 
Cla.rk. J .• delivered the opinion of the court: beld the pOwer of appointment, under the will 
John La.wrence died d')miciled in the City of John Lawrence, specifically referring there· 

chart~r, which might not take phlceat all, ot" might 
leave a period of ten yeat'S during whkh the power 
of alienation would be suspended. Cruikshank v. 
Home for the Friendless, 8Upl'l&. See People v. 
Simonson, 55 Hun, &6. 

To be valid, thesu!;pensIon of the power of aliena· 
tlon must necessarily terminate, under any and aU 
.circumstances. within the period prpcribed by the 
Statute. Ford v. Ford, 'lil Wis. 19. ~itlDg Schettler 
v. Sm.lt~ 41 N. Y. 1m; Knox v. Jones. 47 N. Y.891. 

Where, under a will. a widow took a. present life 
-t'8tate in homestead land: the executors as trustees 
took a future estate in the same land for the benefit 
of a son of testator, upon certain contingencies. s.ll 
()f which failing. Hamilton College should take, the 
IlIOn dying before coming into possession of the 
'Whole estate-it was such a suspension of the pOwer 
()t alienation as IS contrary to the Statute and is ab-
SOlutely T"oid; and the homestead was held to have 

'. ·descended to the 8On. Ford v. Ford. ro WiS. 19. 

POlCe.rs of alienation an i1lCident of life. e...qfate. 

v. Michael. 6 N. Y. 467; lIIandlebaum v. McDonell, 29 
Mich. 78; 4 Kent, Com. 5. 

Suspension of absolute O1.Cmrah£p, when too remou.. 

Where the suspension of absolute ownership will 
or may exceed a longer period than two liT"es in be. 
ing at the death of the testato~. snch limitation is 
too remote and renders the disposition void. Ward 
v. 'Yard, '1 Cent. Rep. 67, 105 N. Y. 68, citing Knox 
v. Jones, 47 N. Y. 389; Colton v. Fox. 67 N. Y. 3t8; 
Smith v. Edwards. 88 N. Y. 92; Bailey v. Bailey, 91 
N. Y.460. 

The fact that a limitation over upon death of the 
:first taker without issue was to a living person by 
name does not itself indicate that a definite failnre 
of issue must have been intended. instead of au in~ 
dehnite failure of issue, which would be too rt'mote 
to sustain an executory devise. Hackney v. Tracy 
(pa.) 28 W. N. C. 4.64; Taylor v. Taylor, 63 Pa. 481; 
Middleswarth v. Blackmore."" Pa.!H;ComegyB V. 
Jones, 3 Cent. Rep. 736, 65 Md. 317. 

A gift of the interest of one thirdof testator'ses-
tate to his daughter for life, and after her death to 

A donor creating a life estate cannot take away her child or children, so long ssthey sevel.uly live. 
its inCidents, amongwhicb are the powers of aliena-- and at their death the principal toO go to the nextol 
tiOD. Pickens v. Dorris. 2 West. Rep. 420..20 Mo. kin of a deceased cbild in sucb share and manner 
App. L I as if such child was the absolute owner and should 

A provision of a will that the trustees shall hold die intestate.,-is valid as to the daughter'S interest, 
<IDe half of the share of each son in tnl-«t during and as to that of her children afterwards born, if 
big life without power on the part of the ce8tui que any: butthe giftto her grandchildren was void as be
tMtst to alienate it or charge it with his debts, li3 ing too remote. as the T"e8ting might not take place 
contrary to the statutes and void. Woolley v. witbin the life ()f any person or persons in beinll 
Preston. 82 Ky. 415. Consult also Lampert v. Hay~ and twenty-one years after. Stout v. Stout. « N. 
del, 3 West. Rep.l~20Mo. App.611i J.·Eq.479. 

Where an estate in fee is created to clear and A devise to trllst for a daughter during her life, 
-decL..-ive wrms. a restriction upon the right of and after ber death to the use of any husband ana 
alienation is of no effect. Allen v. Craft, '1 West. may marry, during his life, and after the death of 
Rep. 512.100 Ind. 416.., citing M'Williams v. Nisby, 2 both to the children or the daughter, with gift 
Serg. &R. 513; Moore v. Shultz, 13Pa.lOl; De Peyster over, in default of such children, to other persons. 
11 L. R. A. 
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to. in trust. to care for the same and conect 
the income thereof during the joint lives of 
her children. all of whom. as we have said. 
were lho'iog at the death of John Lawrence; to 
payout of such income and the proceeds of 
sale of the Haddonfield property. if sold under 
the authority given. certain annuities men
tioned. during that period. and. after the expira
tion of said joint lives to transfer the C()7pua of 
the property to tbe New York Baptist Union 
for Ministerial Education, which isthe corpo

'rate name of what is known as the Rochester 
Theological Seminary. 

George 'V. App1eton died December 1. 1886, 
and the Philadelphia Trust, etc., Company 
having renounced the trust. tbe office of 
trustee under the appointment in the will of 
Ann App1eton became vacant; wht'reupon Ann 
Eliza A. Griffin, one of the annuitants for life. 
presented her (H'lition for the appointment of a 
successor to the trust created by tbe donee of 
the power. The appel1ants resisted this appli· 
cation, allegingtbat the execution of the power 
by Ann Appleton was invalid, and that MrS. 
Griffin had, therefore, no standing in court to 
ask for the appointment of a trustee, the es
late havIng passed to those entitled in remain
der, under tbe will of John Lawrence, de
ceased, as if Ann Appleton had died intestate. 
Their contention is, tirst, that the appointment' 
violates the rule ag-ainst perpetuities, and is 
tberefore wholly void; and second, that whilst 
the donee of the power, by its terms, could 
mflke a direct, immediate and absolute ap
pointment of the fee, she was not autborized 
to declare uses and trusts as contained in her 
will. ' 

The rule, as stated In Gray on Perpetuities~ 
is as follows: "No interest, subject to a con
dition precedent, is good. unless tbe condi
tion must be fulfilled, if at all, within twenty
one years after some life in being at the crea
tion of the interest." This rule is in force in 
all of the States where the principles of the 
common law prevail, excepting as it may have 
been modified by statute. In Pennsylva-

nia it is unaffected by fstatntp, only as it is
modified by the Acts of April 18, 1833, section 
9, and April 26. 1855, section 12, which were 
suggested by the Tbelussen .Act. and operate
only in restraint of accumulations. It seem3 
to be conceded, and rightly too, we think. 
that although Ann Appleton was domiciled 
at her death in New Jersey. the validity of tha 
appointment, if there should be anr con
flict, is to be determined by the Jaws 0 Pena. 
sylvania. which is thela rei st"t(1!./ any inquiry 
as to the law of New Jersey is therefore rendered 
unnecessary. The rule, as stated, applies to in· 
teresta in realty or personalty. whetber legal or 
equitable. but has no application to all interest 
which is vested, for a vested interest by its 
very nature cannot be subject to a condition 
precedent. 

So, also. where 8 power of appointment is 
given, eitber by deed or will. the rule applies as 
well to the power as to the appointment. If 
a power can be exercised at a time beyond the 
limits of the rule it is bad. As in the case at 
bar, bowever, tbe power must be exercised. if 
at all, in tbe 1ifetime of Ann Appleton, a life
in being at the time of its creation. it cannot 00 
impeached npon that ground; and although the 
power. to be exercised by will only. is in tile 
most general terms, it is not rendered bad by 
the fact that within its terms 3n appointment 
might possibly have been made which would 
be too remote. Gray. Perpetuities, 510. 

The direct and specific object of the power. 
according to its terms is not to create a perpe.
tuity; and as the exercise of it is necessarily 
according to a certain discretion or latitude of 
choice in the donee, the security which the law 
provides 8.ninst the violation of the law of reo 
motene.ss is in the failure of any disposition 
which results from the abuse of that discretion. 
Lewis. Perpetuities, 487. 

The question, therefore. is upon the validity 
of the appointment which was in fact made. 

As a general rule. whetber an appointment 
made in execution of a power is too remote 
depends upon its distance from tbe creation of 

Upon the testator·s death the property vests in 
the grandchildren then living, suhject to open and 
let in afterborn children; and npon the death ot 
any grandchild under twenty-one years of age un. 
married 8.lld without children, bis or her share goes 
to his or her brothers and si!;ters. Ibid. 

Unlautul ll'U8):>ins1on of pou-eT of 8ale. 

is void for remoten~ as to the limitation!! subse
quent to the life estate of the daughter and hug.. 
band. as she might marry a.trer testator's death a 
person Dot born in bis lifetime. and thu.q there 
would be a limitation to ber for life. remainiler to 
an unborn person for life. with contingent re
mainilerto children living at the death of that un· 
born person. Be :Frost, L. R. is Ch. Div. 2!6. 

There fa DO objection, on tile ground of remote- In order to render the instrument fnv8.:Iid under 
nes...q, to a gift to unborn children for life, and then our Statute the power of alienation must be sus- / 
to a certain person, provided the vesting of the 1 pended. and the time it is so suspended must be for 
estde in the latter i~ Dot postponed too long. overtwo lives in being at the creation of the estate.. 
Seaver v. Fitzgerald. 2 New Eng. Rep. 511. Hlllass. or at lea..<ot so that it may be so SU.!!pended. It is a 
to1; Brown v. Brown.. 86 Teno.:;.r, citing Loringv. question of power; if the trustees have the power 
Blake,98 l[a.ss. 253; EVllns v. Wall...er, L. R. a Ch. to sell. the instrument ia valid; but if tbe power of 
Div.211; Be Roberts. L. R.19Cb.Div.~ Lewis, 88.1e is absolutely suspended for the prohibited 
Perpetuities. 417, 51~. period, it is void. Tbatcherv. St. Andrew's Church.. 

.A devise of proPE'rty"in trust to my grandcbil_ a7llich.:."jl; Belmont v. O'Brien. 12 N. Y. 394: Haw. 
d1"en by my sons :. L. and W. no,," born. or here- 'I ley v. James. 16 Wend. 153: Hnnter v. Hunter. IT 
after born, to be dirided equally between them. Barb.!JC; Nelson v. caIlow,15 Sim. 353; Cre&lon v .. 
my sons acting as trusteft!.each for his own family, Ferree, ro Pa. H6; Ma._'~on v. Mason, 2 Sand!. Ch. 
••• and dividing out to each child, as he or she' 432.1N. Y. Ch. L. ed. 652. 
may come of alre or marry, his dne sbare of said I Where testator's wife is the trustee. as well as
estate, provided always that the ri(rbt of s1ll'Vivor- benefiCiary, her life is to betaken Into the account 
ship shall be to tbe rest of each family of children I til exhaust the limit which the law has R...."8!gned to. 
in case any cbild of either family shall die under i thesu-"PE!DSe of tbe power of alienatioD. )IcSorlcy 
age unmarriro and without children,"-ls not void I v. Wilson, (Sand!. rh. 5:!!. '1 Y. Y.Cb. L. cd. l1!J5. 
for remoteness. Wocdrufr v. Pleasants, 81 Va. 31. Where the residuary trust estate is to continue-
11 L. R.A. 
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the power, and not from its execution. Gray. 
Perpetuities, 514; Lewis, Perpetuities, 484. 

The exception is when the power is general 
to the donee to appoint, to whomsoever he may 
choose, either by deed or will; in such case 
the donee ha.~ absolute control, as if he b'ld the 
fee, since be can appoint as well to himself as to 
any other person; he is practically the owner. 
In such case the degree of remoteness is meas
ured from the time of the exercise of the 
power. and not from the time of its creation. 
Bray v~ Bree, 2 Clark & F. 453; Sugden, 
Powers, 394-683; Lewis, Perpetuities, 483; 
Gray. Perpetuities. 477-524; J1ijJlin'. App.121 
Pa. 205, 1 L. R. A. 453. 

But it will be seen that the power p,iven to 
Ann Appleton is a power to be exercised by 
will only; ber authority is not commensurate 
with the entire ownership; she could'Dot ao
point to herself. nor to any other person to take 
in her lifetime. She had not the absolute con
trol. and although tbe decisions are somewhat 
conflicting, and tbe question Dot free from 
doubt, the better opinion seems to be, that the 
power must be regarded as special, and there
fore the remoteness of the estate created by 
the appointment must be measured from the 
time of the creation of the power, which was 
at the death of- John Lawrence. See POlceU'S 
Tru8tS, 39 L. J. Eq. 188; Gray. Perpetuities, 
fi26, and cases there cited. 

No estate or interest can be limited under a 
particular power, which would have been too 
remote if limited in the deed or will creating 
the pOWer. Lewis. Perpetuities, 48'3. 

But assumin,!! that the remoteness of the 
appointment depends npon its dist:1nce from 
the creation of the power. it is plain that the 
several bequests and annuities mnde in the 
last will and testament of Ann Appleton, de
ceased. were to persons named and in being, 
for distinct and separable sums of money by 
way of bequest or annuity. out of the pro
ceeds of her own and the income of the_origi
nal trust estate. 

t 
entire and undiminished. without regard to the 
droPlling of the lives of his children, untI10neor 
his sons shall attain the age of thirty years, the 
trw:t is void. Field v. Field,! Sand!. Ch. 550. 7 K. 
Y. Cb. L. ed. 1.21:». 

A Will dividing testator's estate to his wife in 
trust for the support of herself aud children '"until 
Our YOunl!"est child now living shall have arrived at 
the age of twenty-one years. or wou!d arrive at 
that age if living;U the estate then to be divided 
according to law;and appointing his wife sole exec
Utrix, with power of sale,-ts invalid as being 
against the Etatute prohibiting perpetuities.. 
Baynes v.Sherman., 111 N. Y.433. 

Postponrntent of po'ltero! appointment. 
Under a will creating a tru..<:t to pay rents t.o tes

tatrix'l! sister for life and to their chlldren for their 
lives, With power t.o the survivor of snch sL«te-rs or 
ch?dren to appoint, the power of Rllpointment is 
VOId for n!motenesa, as the children mJght not all 
be in being at the death (If the testatrix., and the 
llOwer, therefore~ is not given to a person who must 
necessarily be ascertained within a life in being 
and twenty.one years. Be Hargreaves (c. A.) L. 
R. 43 Ch. Div. 401. 
. Where certain appointments by the devisee ofthflt 

life estate under power given by will were .oid 
under the rule as to perpetuities. other appoint 
llL.R.A. 

The manifest purpose of the tnlst was tOo 
preserve the estate for the legatees and annui
tants, for the life of her children and the surviv
or of them. At the death of the last c bUd 
ber snrviYing, their object would be fully at
tained; the annuities, whether to children~ 
grandchildren or to others, were then to ter
minate. and the entire trust estate then re
maining was to be conveyed to the New York 
Baptb'i: Union, etc .• in fee, to be applied as by
the will is directed. We have, then, a devise
to the trustees, in trust for the annuitants for 
the life of the children of the donee and the 
survivor of them, with a remainder over in fee' 
to the Baptist Union. Ann Appleton, as the 
donee of the power, had the right by her will to· 
appoint whom she chose; she certainly had a 
right to appoint to her children for life, or to
trustees for their use for lire, whether they were 
born before or after the decease of John Law
rence, and that although the estate in remain· 
der might be too remote. for the annuitants" 
would take at her deceose. "Wbere, under
a power, intez:ests sre given by way of partic
ular estate and remainder (including analogons
gifts of personal estate), and the particular es· 
tate is limited to a valoid object of the po\'\"er, 
but the remainder is too remote. the appoint
ment will not be wholly void, but only_the 
giCt iu re!Ilainder. In such case the interestst 

in respect of which there is an excess of the 
power, being distiuct and sepsrable from the
valid portion of tbe appointment, there is no-· 
reason for iuvolving the primary limitation in 
the remoteness of the remainder." Lewis, 
Perpetuities, 496, citing Adams v. Adams, 
Cowp. 6.51; Bristow v. lVarde, 2 Ves. Jr. 336. 
Routledge v. Dona, Id. 357; Brudendl v. Bl
ues, 1 East. 442, 7 Yes. Jr. 382; Butena v. 
Buteher, 9Ves. Jr. 382; Gray, Perpetuities, 232, 
239,242, citing Bea.d v. Gooding, 21 Eeav. 478. 
4 De G. M. & G. 510, and other cases. See 
also Darenport Y. Ha.rTt's, 3 Grant, Cas. 168. 

In tbis respect we think the ruling in SmUlt's
App., 88 Fa. 492, was wrong; for althougb 

ments which did not· o1It:nd that rule were not 
affected where they were made to beneficiaries as· 
iudi viduals. Albert v. Albert, 10 Cent. Rep. 561, 6S
Md. 352. 

Suspension of ow-ne1"8hip of penonal property. 

A limitation of property in a will, which suspends. 
the absvlute ownership beyond the time allowed 
by statute. if separable from the principal disposi
tionof the property,maybecutofI. Henderson v. 
Henderson.ll3 N. Y. L 

A gift to the children of a woman who is gi.en &.-
life interest. provided she does not surn.e her hus
band and leaves any children survivinif. which hla 
been made contingent on the fact of such children·s· 
reaching the age of twenty-one years, otherwise 
the property to gota certain otherpersons.-is 'Void 
as unlawfully suspending the ownership. Green
land v. Waddell, 116 N. Y. 23l, citing Patterson v. 
Elli!!.ll Wend. 259; Manice v. !.fanice. ~ N. Y. 003; 
Warnerv. Durant,76N. Y.133; Delaneyv. !oIcCor
mack. 88 N. Y. 1'j4. 183; Batstord v. Kebbell, 3 Ves~ 
Jr. 363. 

A bequest to tbetown in its corporate capacity, to
be forever invested by the town board or officers 
of !'aid town bavin[E' charge of the financial matters. 
of said town. was void as creating an unlawful sus
pension of the absolute ownersbip of personal! 
property. L-.eman v. Myres. 26 Hun,~. 
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Rvan's daughter, ].Irs. Smith, might have had IDainder is vested, that is. if it is ready to take 
children born after his decease, her children. effect whenever and however the particular es
whether born before or after Ryan's death, tate determines, it is immaterial that the par· 
,would have taken at Iler death, and the life es- ticular estate is determinable by a contingency 
tates were therefore good; whereas it was held whicb may fall beyond a life or lives in be
that her appointment was wholly bad. This in,Q;'." Gray, Perpetuities, 209. 
statement of the law would seem to be decisive Perpetuities are grants of property wherein 
of the case at bar, for the proceeding is not by the vesting of an estate is unlawfully post
the purt. entitled in remainder for a convey- paned. Pltiladttphia v. Girard, 45Pa. 26; Bar· 
.anee, but by one of the annuirants, for the ap-- eta!1 v. Lewis, 67 Pa. 316. 
pointment of a trustee for the purposes of the The main question decided in ,r:;mith's .A~ 
trust subsisting under the will of ADn Apple- pealis therefore not involved in this case. The 
ton. for the benefit of the annuitants during accuracy of that decision has been somewhat 
the life of her children. doubted by the learned jud~e who wrote it 

But the estate of the Baptist Union also vest- (Coggin's App. 124 Pa. 10), but the subject can 
.ed at the dcath of Ann Appleton. The bene- only be further considered when a proper case 
ficiaries under her will are described by name; is presented. 
to each is given a sepflr~te and distinct sum by Nor do we think the appointment is invalid, 
way of legacy, or annUlty, to each one eo nom- because in the exercise of the power the 
ine/ and, as. we have said, tuciI' Iights vested donee, without special direction of John Law
at their mothers death. The remainder was rence

7 
the testator, to tbat effect, in appoint

-ready at any time after the death of Ann Ap- ing the fee declared certain uses and tnlsts for 
pleton to come into the possession of the Eap- liCe, with remainder over. The power ('on
tist Union whenevet' and howeyer the life es-I ferred upon Mrs . ..:lppleton by her father's will 
tate might determine; it was subject to no con- was "to grant and convey the real estate in 
,dition precedent save the determination of the fee," "in such parts or shares:' as she by ber 
preceding estate; the c~ntingency was not an- last will should direct. The power is wholly 
nexed to the gift, or to the person entitled, but unrestricted; the entire discretion is committed 
to the time of enjoyment merely. and accord- to the donee of the power, to grant the fee in 
log to all the cases the remainder must be treated- such form, and to such persons, as she chrn:e. 
not as a contingent, but as a vested, estate. If In the exercise of. that power she did ap
-this be so the rule against remoteness is satis- point the fee, and we think she was author· 
fiell, for oot only the particnlar estate. but t·he ized, observing the rule against remoteness, to 
remainder'supported by it, took effect within declare such uses and trusts for liCe as would 
lives in being. at the creation of the power. best carry out her wishes with respect to the 
"The particular feature," says .Mr. Lewis in ultimate disposal of the property. No author

·his treatise on ·Perpetuities, "in limitations of hies have been cited to any different effect. 
future interests, with which the rule against On the contrary, appointments in trust, even 
perpetuities is connected, is the time of their under restricted powers, would seem to have 
vesting, or, in other words, of their becoming been sustained~ and as illustrations of this we 
interests transmissible to the representative of have been referred to AleJ'ander v. Alexander. 
"the grantee, devisee or Iegulce. and disposable 2 Ves. Sr. 642; Trollopev. Linton, 1 Sim. & 
by Mm. 'Vhen they are so limited as necessa- Stu. 477"; Crompe v. Barrow, 4 Ves. Jr. 681; 
.rily t.o allow this quality. within the legal Willis v. Kymer, L. R. 7 Ch. Dlv. 181; 2 
period of remoteness, they are free from ob- Sugden, Powers, 27a. 274. 

jection in reference to the perpetuity rule." 1'he decree of the Orplla7l.3' Court is aIfirmed. 
Upon this question we may also refer to Jfif- and the appeal di5missed ~t the cost of the ap
JUn', App.,121 Pa.205, 1 L. R A. 453. "!fa re- pellants. 
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-J.. Upon f'ull payment o~the amount bid 
Cor lands at a. partition sale. the parties 
to the partition proceedings stand seised of an 
estate of inheritance to the 1L<:e of the purchaser 
of which his wife is dowable under Hevision 1879, 
\12186, although his Interest therein is sold 00 
execution before be receives his deed and he 
never goes into possession of the property. 

"2. The existence o-r a judgment against 
a. man when he pays his bid OD lands 
sold for partition and the levy of an execu_ 
tion tbereUfider upon hie interest in.- the lands 
"Will not have the etrect by relution or otberwise 

ell L. R. A. 

to tratll'fer bis titte uuder the deed wb!eh he mb
sequently receives to the execution purch8.-<:er so 
as to cut olI his wife's dower rights, since the 
Statute provides tbat nO ju<i",oomeot RglliD~t the 
hm;band sball prejudice such rights and the ex
ecution sale could street only tbe interest the 
hus')and possessed when it was made., and not the 
&:i.'<in subsequently acquired under h13 deed. 

3. The proeeedings in a suit between 
purchasers o~ land under rival executions 
brough t to determine which has the better claim 
thereto. to which neither the execution debtor 
nor his wife are made parties. are not admissible 
again...--t the wife in a suit to establish her claim to 
dower in the property. 

4. Declarations o~ one for whose debt 
land has heen sold under execution as 
to his title thereto, made after all bis interest 
therein, either legal or equItable, bad ceu;red and 
when he bad no possession, eit.her Bctonl or COlll_ 
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structive, are not admisBible against his wife in a 
suit to establish her claim to dower in the 
property. 

5. Parol testimony or dec1a.rations 
made by a deeea sed person as to bis title 

. tQ lands is not, if unsupported. by other circum
stances, sufficient to contradict a judicial record 
and sherifI's deed which purport to convey the 
absolute title to hi~ especially after the lapE;e of 
nearly twenty years from the alleged time of 
their utterance. 

(December 15. 1890.) 

Ray, Ck. J.. delivered the opinion of the 
court: 

The plaintiff. who is the widow of Silas W. 
Davis, deceased, brought this action, in 1887. 
to bave dower admeasured and set off to 
her in the lands described in the prtitiOD, bein~ 
N. E. i of S. W. i of section 12, township 50, 
range 9 W. On April 26, 1860, tlilas Davis, 
then being the J1Usban~ of plaintiff, purchased 
the land in dispute wilh others, at a partition 
sale. in 8 suit by the heirs of William Sims. 
entitled "Evans et at. v. Slms et at.," for the 

APPEAL by plaintiff from a judgment sum of $800, ODe nfth cash, and balance in one 
of the Circuit Court for Audrain County and two Jears. with interestst 10 percent from 

in favor of defendants in a proceeding for the date of sale. The sheriff's report of sale, show· 
.admeasurement of dower. Rerersed. iog collection of purcbase money and interest, 

The facts arc stated in the opinion. was filed April 29, ISM, the sheriff's deed was 
..lIr: W. W. Fry, for appellant: executed and delivered to said Davis May 2. 
The right of the husband during coverture 1863, and was put on record :May 19, H163. 

to make corporeal seisin is sufficient to entitle Said Davis died in July, 1886, without evcr 
the widow to dower without actual seizure. being, at any time, in the actual possession of 

Gentry v. Woodson. 10 .Mo. 2:!4; Warren v. the land, or any part thereof. .April 29, 1862. 
Williams, 25 .Uo . ..A.pp. 22; .Mo. Rev. Stat. judgment was recovered in the Circuit Court 
~iS 'lIS6 ')-)07 of Andrain County ngainst said SHas Davis 
~ ~'\Tilli;~;' ;nswer in the Crump case and the and C. C. Ricketts, in favor of one Hubble. 
!estimony of witn.ess Duncan was hear~y and Execution issued thereon in January, 1863, aort 
lneompetent and erroneolliily admitted. 'levied on the land March 6.1863, and at a sale 

Greenl. Ev. ~ 90. of the land had under said execution, .May 1. 
The sberiff's'deed to Davis during coverture 1863, Henry ·WilIiams became the purcha."'er, 

gave plaintiff dower in tbe land. and no dec· and obtained a sheriff's deed thereror, dated 
laration or act of Davis could devest her of it nay 4. 18G3. Williams took possession (date 
or impair her title. of possession not given), under his snid pur· 

Hambright v. Brockman, 59 Mo. 52; G·raifl/ chase, and defendants claim unc!er him by a 
!:. J[d .. :·o~"~e. 57 Mo. 172; William8 v. Co-urtney~ regular chain of title. 
,j )10. ;)SI. 11r. Duncan, attorney for defendants herein, 

Declarations of a party. not in po8S€ssion, was called as a witness for defendants, and 
tOUChing the, title to property. are valueless and stated that. as attorney for ODe Crump, he reo 
inadmis"ible.· covered a judgment against said Davis in 1867. 

p, Gorden v. Ritenour. 87 Mo. 59; Wdnrieh v. and had the land sold under execution to 

R
"Orter, 47 :Mo. 293j ..Albert v. Besel, 8 West. Crump, and that, afterwards, in 1868 or 1869. 
ep. 305. 88 ~Io. 154. he instituted a suit in ejectment for said Crump 
~he widow is entitled to dower in the lands 1 against one Hutchens, who was. at that time. 

v:blCh ber husband held under an inchoate 1 in posscs:sion of this land, and that said lIenry 
tItle, although he may have conveyed it prior 'Yilliams was, upon bis own motion, made a 
to the confirmation. ff party defendant in tbe Crump snit, and that. 

Tllomas v.Hesse, 34 Mo. 13; Dule v. BTandt, in 1:-i69, said defendants, Hutchens and Wil1~ 
51 )10.221; Perry. Tr. ~ 125. iams, filed their joint answer therein. Here 

The relation of trustee and ce8tui que trust the witness was asked wbat, if any. conversa· 
to create a resulting trust must result from the tion he had with S. W. Davis, abciut whose 
facts as they exist at the time of the purchase money paid for this land in dispute, in tbe pur· 
flnd cannot be created by subsequent occur· chase of tbe same at the Sims partition sale in 
renses. 1859. To this question, nnd the evidence called 
R fidlll v. Jonn8fJn. 2S )Io. 249; Perry. Tr. for. plaintiff objected, and to all evidence in 
~ 133. regard to the Crump case, and to testimony of 
If Williams bad a vendor's lien he did not wftnesses, as to any conversation with Davis 

~nforce it by flale and it did not affect plaintiff's I· in 1868, as called for, because plaintiff was not 
ower.. bound by any statement of D3Vis therein; that 

p Dl1ke v. Brandt and Thomas v. HeS8e. Il1praJ' neither plaintiff nor ber busband were parties 
eny. Tr. § 125. I tosuid suit. and plaintiff was not bound by said 

d Resulting trusts must not be declared upon suit, or any statement of Davis in regard to it; 
o~btful evidence or on a prepondenlDce of that the oral testimony offered was not nct.

eVIdence. There should be DO room for a missible against the record in the partition I'uit 
reasonable doubt. am.I the sh .... eritI·s deed to Davis, especially afler 

. 9 ,Allen v. L<JfJan. 96 1\[0.601; Adams v. Burns. tbe lapse of nearly twenty years; !bat the evi· 
Ij )10 •• 363; JohT/8fJn v. Quarles. 46 :JIo. 424. denc~ called for was hearsay. mcompetrnt. 
Testur.otlv of verbal admi:osions of deceased irrelevant and immaterial. Tbe COl1rt over· 

I1arties is entitled to small weight to establish rnled plaintiff's objection. and admitted tbe 
SUCh. trusts. evidence, Rnd plaintiff excepted. The witness 

Rln!J.o v. llCdi.ardlJ':m, 53 :lIo. 285. Duncan, continuing • .said: "Mterthe answer 
1J Tf'stll;nouy of loose ~ecJarations of the hus- was fi.1ed I called on S. W. J?avis to ~now 

an.! WIll not be SuffiClent. I about 1t. as I expected to nse hIm as a WItness 
. n %df';,'d v. Stephens, 51 ~Io. 443. in the Crump csse. This was in 1868. I read 

.JJe8sr>t. Duncan & Jesse for respondents. the answer to Davi5, and he said the facts re-
IlL.RA. 
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cited in it were true." Witness was asked necessary to set out, as the one instruction given 
what, if anything, Davis said as tothe purchase in the cause at the defendant's instance shows 
of the land at the partition sale, and for whose the theory upon which the court tried and de
benefit the purchase was made, who paid the termined the controversy. The instruction so 
purcbase monev and all Davis !!aid. Plaintiff given, and under which the findingwashad, is 
obiected on tiie ground that the declaration as follows: "If the court sitting as a jury be
and admission of the husband were not binding lieve from the evidence in the case that, at the
on her, andJncompetent. The objections were sule by tbe sheriff in partition, S. 1f. Duis 
ovemlled, and plaintitI excepted. Said wit- bought the land in contronrsy, with other 
ness then continued. his testimony, as follows: lands, for himself and Henry Williams, and 
•• Davis told me that when the lands were sold each paid one half of the cash payment. 
in April, 1860, in the partition suit. he. Davis, namely, $tlO, and gave their joint notes for the 
and Henry lfilliams were. by agreement, -to halance of the purchase price, payable in one
buy the lands jointly, and that he attended the Jmd two years thereafter, and that "'Williams
sale, and bid in the land for $800. one fifth paid said notes himself, and Davis paid no part 
cash, and the remainder in one and two years. thereof, then the deed from the sheriff t() 
He and Williams each pain one half of the Wil1iams, read in evidence, tw.nsferred to
cash payment, and gave their joint notes for Williams all the right in equity Davi.'; had in 
the deferred payments, and the sheriff made the land by virtue of his purchase from the
bim, Davis, a deed to the lands, )Iay 2, 1863; sheriff, and if said Davis never afterwards re
that be was unable to meet his part of the de· funded to Williams his part of the money so-

. ferred payments. and Williams paid off the paid, and was not in poffiession of tIle lands at 
notes in July, 1863." On cross-examination, his death, theplaintiff'sinc~oate Tight of dower 
witness said: .. I am attorney for the defend· was defeated, and tbe findmg must be for the 
ants in this case. I cannot give the exact Ian. defendant." The foregoing instruction was 
guage used in the conversation between Davis given upon the theory that the admissions and 
and myself, it has been so long ago. In fact, declarations of Davis in connection with the 
I had forgotten all about it, until, as attorney answer in the Crump snit, as testified to by the 
for defendants, in investigating this case, I witness Duncan, were sufficient, competent and 
found the papers. I run across this answer, In admissible in evidence. If, however, it should 
the Cmmp csse, and, after reading that, I be held that they· were not; the instruction 
recollected of having this conversation with would then be manifestly inapplicable to the
Davis. .J do not remember when that conver· case made by the remainmg facts in evidence, 
saHon was. Davis died in 18~6." and i"ortbat reason, if DO other, erroneous, and 

Defendant then offered to read in evidence needs no further notice at present. The ques
the answer of Williams in tbe Cmmp eject- tions arising upon the facts of this record may. 
ment suit, to which tbe plaintiff objected on for convenience, be classified as follows: First. 
the ground that it was irrelevant, incompetent Those arising upon the theory that the admis. 
and immaterial, and that neither Davis nor sions and declarations of Davis, the husband. 
pJaintiff were parties to this snit, or bound by were incompetent, inadmissible and imruffici
it. The objections were overruled, and plain- ent, as against his widow. Second. The com
tiff excepted. The answer read vms filed July, pe1ency, sufficiency and admissibility of these 
1868. entitled .. James Crump. Plaintiff. v. admissions and declarations, as well as said 
Warner Hutcli.ens and lIem71 Williams, De- answer, in the Crump case; and, if held incom
fendants." The answer is, first, a general petent. inadmissible and insufficient, no further 
denial, then a specific answer, to the e:ifecttbat, inquiry need be made as to their possible 
in 1860, said land was to be sold in the parti· effect. 
tion case of Erans et a1. v. Jlanin J. Adams Tbe first cJassification int"olves a cODsidera
et a1.; that Henry Williams agreed with S. 'V. tiOD of the operation and effect of various 8€C
Davis that Davis should attend said sale, to bid lions of the Statnte hereinafter mentioned, as 
in the land otrered faT sale, "for the joint use well as the prnper construction of the sheriff's 
and benefit of themselves, .!lbdas joint owners;" deed in partition to Davis, with it" recitals in 
that Davis attended said sale, and purchased connection with the sheriff's report of the sale. 
said lands for $800, for the use and benefit of and the collection of the purchase money, and 
said W·illiams and Davis; that the tennsof said its recitals; and also a like consideration -and 
sale were one fifth cash. which was paid at the construction of the sheriff's deed to Williams. 
time, one balf by Davis, the other half by under execution. upon the Hubble judgmen' 
Williams. and th::: balance to be paid in ODe a!!8-inst said Davis and Ricketts. with its re
and two years, with interest; that Davis and crmIs, and the effect thereof. It will be fonnd 
Williams gave their joint notes for tbe deferred upon examination that, during the progress of 
paymentsj that, in July. 1863, Williams paid the several transrictions involved herein~ a 
said deferred payment .. ; that, in 11563, the number of conflicting liens and equitiesspT3Dg 
sherifi', under the partition sale. executed and uP. and fastened themselves upon the property 
delivered a deed for said lands to Davis as the in question, thattends somewhat to complicate 
highest and best bidder, of wbich Crump had the ma.tter, and renders its proper solution 
notice. There is evidence in the present C8..c;e seemingly difficult; but, upon a careful exam
to show that tbe various grantees, llDder Will- ination, they will be found to disappear. Re
iams, took possession, and that Williams, and vi:40n 1879, § 2186, provides that "every widow 
those holding under him, includiD,~defendaDts. shall be endowed of the third part of all the 
bave been in posses:sion since. This being the lands whereof her husband. or any other per· 
substance of the evidence, so fill' as material. son to bis use, was seised of an estate of inben
the ('onrt refused the single instruction asked tsnce, at any time during the marrlage, to which 
in plaintiff's behalf. and which we deem it un- she sball not have relinquisbed her right of 
11 L.R A. 
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-dower, in the manner prescribed by law. to mils that "it is true, when dower once at-
bold and enjoy during her natural life." Id .• taches:, the husband cannot, by any act or 
~ 2730. enactS that "judgments and decrees admission, defeat it." It is also true, as ex
rendered by any court of record sball be a lien pressly declared by statute, that no judgment 
{JO the real estate of the person against whom recovered against the husband shall prejuriice 
they are rendered situate in the county for the right and interest of the wife. Rev. 1879, 
WhiCh the court is held." Id., § 2731. declares ~ 2197. See also William8 v. Courtney. 77 Mo. 
that "the lien of a judgment or decree shall 5~B; Grady v. McCorkle, 57 ~Io. 172. 
extend as well to the real estate acquired after But it is insisted for defendants that, under 
the rendition thereof as to that which was the facts of this case, the sheriff's deed to 
owned when the judgment or decree Wag ren· Davis did not have the effect of vesting in bim 
dered.. .. Id., § 2197, provides that "no Act, the legal seisin. which otherwise it would bave 
deed or conveyance, executed or performed by had. The claim is that the lien of the Hubble 
the husband, without the assent of the wife, judgment, of April, 1862. sprang up and fag
evidenced by her acknowledg"ment thereof. in tened itself upon the land in question at the 
tbe manner required by law to pass the estate same instant. and by one and tPte same act. 
of -married women, and no judgment or de- that made Davis' equity tberein "full and com
cree coufessed by, or recovered against, bim, plete;" and that this equity of Davis, by opera
and no laches, default, covin or crime of the tion of the execution sale to Williams, under 
husband, shall prejudice the right aDd interest the Hubble judgment, on May I, was trang.. 
-of the wife provided in the foregoing sections ferred to and vested in Williams; and that Davis, 
of this chapter." The sheriff's deed in parti- having thus parted with all beneficial interest 
1ion to Davis beSl'3 date ])lay 2. 1853, Rnd Ie· in the land, at the date of his partition deed. 
cites the payment of the purchase money by the legal seisin thereby transferred did not vest 
Davis. but does Dot specify the date of the pay· in him, but, "under the doctrine of relation," 
ment. In the absence of anything to the con- passed to and vested in Vfilliams, who then 
trary, it will be presumed the pavment was held all the equity Davis ever haa. Hut it 
made the day the deed was executed. In tbis must be remembered that this "doctrine of re
ca~, however, the record shows, by the sheriffs laUon".is a mere fiction of law, which is never 
report of sales and collections of the purchase allowed to operate so as to cut out the inter
money filed April 29, 1863, that it was paid at veningrigbts of strangers. Shumate v. Reavis, 
least that early if not before,-four days be- 49 1\10. 333; Strai'n v. Murphy, Id. 337. 341. 
fore the date of sheriff's deed in partition, to Ordinarily, execution sales of real estate affect 
Davis: and two days before the date of tbe only such interest as tbe judgment debtor had 
sheriff's sale to Williams, under execution, up- therein at the date of the sale, and not sucb as 
-Q~ tbe Hubble judgment, aj:!;ainsL Davis and he may acquire thereafter. Ordinarily. also, 
Ricketts"; and six days" before the date of \Vil. the title of tbe purchaser to the interest bought 
Iiams' deed for the sale so made. Upon this does not paS3 to, or vest in, the purchaser, un
state of facts, the law is wen settled that "in- til the execution of the sberiff'::; deed therefor. 
litantly," upon the full payment of the pur- In the case at bar, although the execution sale 
chase money, Davis' equity to call for and de- to 1Yilliams took place "May 1, the sheriff's 
mand a deed Wa..<i "fuli and complete," aud that deed therefor was not made uutill\lay 4. Un
!hereupon the parties to the partHion proceed- der the facts, while'" it may be conceded that 
~ng ··became and were seised of the Jegal title" the sheriff's deed to Williams woull pass the 
1D trust for Davis and so remained. until the husband's equity, as against him, his heirs and 
exec:utiou of the sheriff's deed in 1-artition to assigns, yet. under the Statute, as well as the 
Dam, on May 2d following. If" that be so, it "doctrine of relation," it would DOt prejudice 
follows that. during this interval, the parties the wife's right of dower. And, for a greater 
to the partition proceedings "stood sei~ed of an reason, the wife's dower right in tbe husband's 
~Hate of inheritance to the use of Dans," with· legal seisin would not be prejudiced by Wil
l~ the meaning of section 2186, lJ"upra~' W~ Iiams' execution purcbase, sioC{!, at the date 
pam v. Callison, 49 lIo. 206: 1 Washb .• Real thereof, the husband had no legal seisiu, hav· 

rop., 5th ed. p. 233, ~ 13 et seq .• and au- ing, as we have seen, acquired it subsequent to 
thorilies cited, and 1 Washb., Real Prop., 3d the sale. The further claim in defendants' be
ed: 209. Indeed, defendants' counsel, in his half is that "the equity" of "Williams, the 
hnef a!ld argument herein, expressly states and "judgment purchaser," is equal in point of 
recog-Dlzes tbat as unquestioned law, by the use time to that of Davis, the "partition pur
?f the follOwing question, and answer thereto: cbaser;" yet it does not follow that it is equal 
. Wa~ anyone seised to the use of Davis, dur- to the WIdow's dower, in the "favor and pro
lng ~I.S marriage to plaintiff? His purchase at tection" of the Statute (§ 2197, IUpra), since it 
partltlon sale was equivalent to a purchase expressly provides that "no judgment or decree 
from ~he ';I"wners, and upon full payment of confessed by or recovered against him, and no 
~be pnce bId, he would have been entitled to a laches, default. covin or crime of the husband, . "Jed, and the beirs wOllld have been seised to shaH prejudice the right and interest of the 

s use, though the deed would have been wife provided in the foregoing sections of this 
Ul.ad~ by t.he sheriff." The fact tbat the chapter." Grad.1I v. JIcGorkle. 57 ~Io. 172. 
3heriff, thereafter, on lIay 2, executed to Davis In this connection. we may bere add that it 
a !orm~ deed, transferring the legal title and is not tme, as stated in the argument of defeodrl81n • In no wise militates against the DosHion Rnts' counsel. that "the widow's title is no bet-
e~~ofore taken. as to force and effect, of I ter than an heir's." The law nowhere awards 

rans' "full and complete equity:' incident to i to the heir's title the same meM,Ire of protP.C
d"edPayment of.all the purchase money. In· I tion as is accorded to the wife's right in the 

e ,defendants' counsel, in his argument, ad- section of the Statute last quoted. ~n-ai.DSt the 
llL.R.A. 
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husband's acts, lind those of jud~ment credi. 
tors. 'While, in a certain sense, she takes un· 
der the busband, in a la'r~r sense she holds 
under the Statute that exempts her rights from 
the prejudicial acts of the husband, and the 
judicial proceedings of creditors and otherS. 
In this case, w bether the wife is to be reg-arded 
as endowable by reason of the equitable or 
legal seisin of ber busband, in either event, 
she is equally within the protection and ex· 
emption accorded her by the sections of the 
Dower Act above set out. 

The "secona" branch of the case, also, is 
not witbout its complications. On examina
tion, however, it will be 8een that they are com· 
piicatiolls in which the plaintiff has DO inteTest. 
and by which she is not affected .. They were, 
as we shall see, incident to a suit to which 
neither she nor her husband was a party. and 
in wblch the struggle was wholly between 
third parties, as to which had acquired. byex
ecution purchase, the right of Davis to the 
property in question, of which, it was coneoo· 
ed, be bad becn deprived by operation of an 
execution or judicial sale. It was therefore 
immaterial to plaintiff, as we1I as her husband, 
wbich of the contestants to that struggle was 
right. and it made no difference to' eitber 
which of the two might win. In the outset of 
this branch of the case, we may remark tbat 
defendants' counsel, in his abstract and brief. 
admits that, "except the admissions of S. 'V. 
Davis proved, theTe was no evidence that the 
land was held. bv Davis for himself and Wil
liams, nor thal \nlliams paid the Dotes given 
for the pUTchase price, except wbat may be in
ferred from the fact tbat Davis had unsatisfied 
jud.gments standing against bim." .And he 
might have added that, except for the Crump 
suit. the answer of WiUiams therein and the 
testimony of tbe witness (Duncan) concerning 
the same. above referred to, there was DO evi· 
dence tbat there were any unsatisfied jud.z
meats standing against him. The amount of 
the FTubble jud,g'ment, under which Williams, 
and those boldin/! under him, claim, was. as 
the record shows, 001y$10 for debt. and-
dollars for damages; and !he record furtber 
shows that, at tbe executIon sale, the land 
brou,;ht $24,-more than enough to satisfy the 
same. Defendants' counsel also admits that 
plaintiff's husband never was. at any time, in 
the actual po.::scssion of the land in question, 
and tha.t Williams took possession under his 
purchase, and that the defendants claim under 
11im. The Crump suit, and the answer of 
WiUiams, defendant therein. as well as the al
le~d admission nne! declaTa.tions of Davis in 
reference thereto, as testified to by the witness 
Duncan, are clearly "res inta alios aet,l." 
NeUber the plaintiff nor her bUfband were 
parties therEto; nor are they bound thereby. 
The husband (Da.vis), at most, was but a pro· 
8pective or contemplated witness therein; but 
it does DOt appear thnt he was ever examined 
ns such. or even tbat the case ever came to a 
trial. 2 Bouvier. L. Dict. 5i9. 

At the date of the alleged admissions and dec
larations of Davis, he had. long prior thereto, 
parted witb whatever constructive seisin or pos
sessio!). le~al or equHable, he ever had to the 
1and, by operation of the execution sale and 
deed to Williams under the Hubble judgment 
llL.R.A. 

They were tberefore admissions and declara. 
tions of a party having no interest whatever. 
either legal or equitable, in the subject matter .. 
nor any po8.;;ession tbereof. actual or construe· 
tive. at the time they were made and uttered .. 
and clearly mere hearsay. incompetent and in
admissible. • ... ·teu:ard v. Thomas, 35 )10. 2Oj. 
Weinrich v. Porter. 47 :Mo. 293. 

In the cnse of Van Duyne v. Tli.ayre. 14 
Wend. 233, cited by defendants. the party 
making the admissions was in the possession
and occilpat.ion of the premises.at the-time. 
Besides tbat, they were admissions and declara
tions of a party long since dead, testHied to by 
a witness after tbe lapse of nearly twenty year~. 
who himself. on cross-examination, says: "I 
am attorney for the defendant in this canse.· I 
cannot give the exact language used in the COD
versation between Davis and myself, it has
been so 10ng ago. In fact. I had forgotten all 
about it until, as attorcey for defendant. in in
.esth~ating this case, I found the papeTs. I 
run ilcro.~ this answer in the Crump case, and, 
after reading that, I recollected of having thi.'i· 
conversation with Davis. I do not remember 
when that conversation was. Davis died in 
1886,"-8nd as such. conceding them to be
competent. _were of themselves, when standing
alone and unsupported by other circumstances, 
as they are, insutficient to break down and 
overthrow the force'and effect of the record ill 
tbe partition suit, and the sheriff's deed to
Davis, especially after the lapse of nearly 
twenty years. 

In tbe case of Ringo v. Richardson. 53 310. 
385, this court. speaking through Sherwood, 
J" announced the doctrine that ·'testimony as. 
to verbal admissions of persons since dend is
to be received with great allowance, and when
ever it is attempted to prove resulting t.rusts. 
by viTtue of such admissions, the testimony 
most be clear, strong and unequi .... ocal. and 
leave no room for doubt, in the mind of the
chancellor, as to tbe exis~ence of such a trust. 
And tbe ~dmissions shOUld be supported by 
other circumstances, also going to show the
existence of the trust." 

In tbe case at bar there aTe nO such support
ing circumstances going, also, to show the ex
istence of the allezed trust. 

In the ca::e of Jollnson v. Quarles. 4.6 :\[0. 423, 
Bliss delivering the opinion. a similar doctrine 
is aD1~onnced; and, proCf'eding: further, it is, in 
effect. lleId that "evidence of declarations in· 
the nature of admissions by a deceas€d person. 
althou;h competen~. never amounts to direct 
proof of the facts claimed. to have been admit.. 
ted by those declarations, and it has sometimes 
been dOUbted whether they ought to be re
ceived at aU, when introduced for the purpose
of devestin'Z a title ('reated bv a deed.. How
ever. if pToperlv sustained by other circum· 
stances, •.. ~nc3 declarations wonld -warrant 
('ourfs in sm:I:1 ni 19 tbe claim." In this case, 
however, tbert· are no other circumstances. 
properly sustainin,f,!such declarations. In view 
of the facts of this case. and the authorities 
and adjudkations cited referred to, we are of 
opinion, aDd so hold, that the a.dmission of said 
admissions 1J.nd declarations In evidence w,as. 
error. 

There is one matteT not noti(jf!d in this opin. 
ion, for the reason that it was not noticed in-



1890. COHBETT V. LITTLEFIELD. 

the brief of either counsel in this court, nor is 
it mentioned or passed upon in the court be
low. The sheriff's deed to"Villiams, 8S c('pied 
in this record. does not embrace the tract of 
land in controversy in this case; but, instead 
thereof, contains the "N. E., S. E. sec. 12, 
tp. 50, R. 9." The tract in controversy is "the 
north-east one-fourth of the south-west quarter 
of section 12, township fifty (50), TaDge nine (9) 
west, containing forty acres." This discrepancy 
most likely is a clerical error in copying the 
sheriff's deed to Williams, under execution sale 
upon the Hubble jud.c:ment. If, however, the 
error is in the deed itself, it is quite another 
matter~ and the defense would then have no 

standing in court, and 'it would then remain 
for defendants to consider and determine what 
course to pursue. We only mention the mat
ter now. that. when the case goes .buck for re
trial. as it must under our ruling, the parties 
may look into the matter, anu see how it is. 
and determine wbat course to pursue. 

For the elTors herein before mentioned, tll.e 
judgment of the trial f!ourt ia re1Jtfrsed, and the 
cause remanded for further, proceeding in con
formityhereto; and it is accordingly so ordered .. 
with the concurrence of all tlle jurlges (B<lrchI.Y,. 
J., specially, as stated in IJavis v. Evans. de
cided at this term). 

• 

1UCIIIGAN' SUPREllE COURT. 

Charles CORBETT 
•• 

Louis n. LITTLEFIELD, Appt. 
, ( ____ lllich. ____ ) 

The lie::t of' a eha.tte1 mortgage~ duly re
corried in the State where the mortga¥or rcmdes. 
is not superior. in another State, into whiCh the 
property was carried and in which the mortgage 
is not filed. to subsequent attachments in the la.t_ 
ter State. 

(December 24.1890.) 

ERROR to the Circuit Court fo!' Wayne 
- County to review 8 judgment in favor of 

plai!ltifl in an actiou -brought to recover pos
session of horses claimed under a chattel mort
ga.a-e. Rer-ersed. 

The facts are stated in the opinion. 
..Jl!esSTS. Sloman, Berry & Duffie, for ap-

pellant: • 
. The mortgage was void as to ~Iayne's cred
Itors, not baving been filed in MichIgan where 
the horses were. I 

How. Ann. Stat_ ~ 619:1; B11,ltl Iron Works 
v, Teuton, G7Mich. 62-~; Jfont!]omer.1l v. Wight, 
S )Iich. 143; Boydslffl v. Gml'ic'i, 49 ~!ich. 67_ 

All doubts between the creditor and mort
gagee are to be solved against the mortgagee. 
because be, having' the power to protect him
se!f fully and prevent otbers from being de
ceIved. has not done so. 

Stanton FZ'Tst },'at. Bank v_ Summers, 75 
Mich_ 111. 

Mr. GE'Or~ W. Radford for appellee. 

Long~ .1., delivered the opinion of the 
COurt: . 

This is an action of replevin to recover pos
session of two hones known as "Tommy Linn" 
aod "Dan D." The action is brought against 
tJle defendant. sheriff of Wayne COl1oty. and 
:Wbo held them under three writs of attachment 
ls:med against the goods and chattels of CUfton 
E: ].l:!yne. The cause was tried in the Wayne 
ClfCuit Court before a jury. where the phintiff 
had verdict and judgment for six cents' dam· 
ag~s, he having taken the property nnder the 
wnt, The plaintiff on the trial below claimed 
to be entitled to the possession of the property 
by virtue of a chattel mortgage given by Clif-
1\ L. R. A. 

ton E. :Mayne. the defendant in the attach
ments. The mortgage was givE'n on the 15th 
day of July, 1887, to George E. Baker, and 
m:si.~ed by Baker to the plaintiff on :bIay 2, 
1888. At the time the mortgage was given, 
Mayne, the mortgagor, resided at the City of 
Omaha. Douglas~ County, Neb_. Baker the 
mortgagee residing at the same place_ The 
mortgage covered other property besides these 
two iiorses. aod the property is described in the 
mortgage as being situate on the ranch of 
l\layne at Platte Vaney stock ranch. in town
ship 16 N.~ range 9 E .• of Douglas. County. 
Neb. The mortgage was duly tiled 10 the of
fice of the county clerk of Douglas County. 
Neb., on October 1, 1887. The Stat-ute oiNe
bW!1ka authorizing the filing in the county 
clerk's office was offered in evidence. and is as 
follows: ·'Sec. 14_ Chattel3Iortgages_ Evcry 
mortgage or conveyance intended to operate as 
8 mortgage of goods and chattel,. hereafter madE',. 
which shall Dot be accompanied by an imme
diate deliver;. and be followed by an actual 
and continued cbange of po~session of the things 
mortgag"ed, shall be absolutely void as against 
the creditors of the mortgagor, and as against 
subsequent purchasers and mortga.gors in good 
faitb. un less the mortgage, or a true copy there
of, shaH be filed in the office oftbe county clerk 
of th2 count:r where the mortgagor executing 
the same reSIdes, or in case he is a nonresident 
of the State tben in the office of the clerk of 
the county wbere the property mortgl1ged. may 
be at the time of executing said mort,!f.lge; and 
such clerk shall indorse on snch instrument or 
copy the time of receiving the same, find shalt 
ke-ep tbe same in his office for the iDspection 
of all persons; and such mortgage or instru
ment may be so filed, aItboul!h not acknowl
ed!!ed, and shall be vaJid as if tbe same were 
fully spread at lar~ upon the records of th~ 
county." At the tlme the mort.gage was 3S
sl!!Ded by Baker to Corbett, the two horses in 
question, and also 8 horse known as "Dr_ "West" 
were out of the State~ in the posse&.<:ioo of a. 
mao by name of Nebro~ who bad them in the 
trotting circuits for Mayne in the different 
States. They have never been returned to -Xe
braska. and were on the trotting circuits in 
Michigan at the time thev were attached for 
the debts of Mayne. On ¥June 12, 18.'33, it is 
claimed, !\layne sold the horses to oce John 



Riley. and gave Riley a bill of sale, subject to 
tbe chattel mortgage then held by Corbett;and 
Riley made 80 agreement • .it is claimed, with 
Corbett to :release the cbattel mortgages on the 
horses by the payment of $1,000; and it was 
-claimed on the trial that Riley had possession 
.of the horses at the time they were attached. 
It also appears th~t on May 1. 1888, an agree
-ment was entered into between Corbett. and 
Mayne by which :Mayne acknowledged the va-
1idityof the claims for which themortgagc was 
given, and authorized Corbett to purchase tbem. 
On the part of tbe defendants it was contend
ed (1) that the mortgage was fraudulent in fact; 
(2) that, even if not fraudulent in f8.ct, it was 
'Void as to those aU aching creditors of Mayne, 
for the reason that it was not :filed in Detroit or 
in :Michig~n; (3) that the bill of sale to Riley 
was nothmg more than a mortgage, and a 
fraudulent one at that. These were the issues 
which were -presented to the court and jury. 

On the trial below, many of the questions 
raised were questions of fact, which, under the 
.char,ge of the court, were fairly submitted to 
the jury for determination. Sixteen requests 
were presented by defendant's counsel to the 
court to give in charge to the jury, the most of 
which relate to the necessity of the refi1ing of 
the Ulorlgag'e in this State. Some of those 
were covered by the geueral char~ of tbe 
.court, and others were not given ana. were re-
fused. . 

The important question in the case-arises un
<ler the defendant's second VOint that the mort
gage was oot filed in this State, and many of 
the requests to charge wele aimed at tbis point. 
The court in its charge to the jury, giving con
struction to tbe Nebraska :5tatute relative to 
-chattel mortgages, directed the jury that they 
must hold the chattel mort!ffi~ as fraudulent 
and void, as the property remained in the pos
session of the mortgagor. unless tbe plaintiff 
bad shown by a preponderance of evidence 
that it was an bonest security. and not taken 
for the purpose to hinder, delay and defraud 
tbe creditors of )laynej but if they found that 
the agreement of May 1, 1888, between Cor· 
bett and ~rayne, by which Corbett wtlsinduced 
10 purchase the mortgn~ was executed in good 
faith. for tbe purpose of procuring Corbett to 
purcba.."e the mortgag-e, then, though the mort
~age WIlS fraudulent in its inception as between 
Baker and Mayne, the mortgage as to Corbett 
would be valid if Corbett. relying upon the 
representations made in the a,!ITeement, and 
acting in good faith, purchased it. The court 
further in its cbarge, speaking of the llichigan 
:Statute relative to the filing of chattel mort· 
gages, directed the jury that. tbougb they 
found the mortgage valid in the hands of Cor
l)ctt. yet if he permitted the property to IJe 
brou,gbt into this Stat£', it then became subject 
to the Ievv of tbe at~achment in the hands of 
1he sheriff, and the chattel mortgage would be 
no protection to the phlintiff. as the mort.ga!5e 
was not filed within this State, but that, if tl:::e 
property was brought out of the Stat~ of Ne
bra8ka, and into the State of :Michig-sn, with· 
-out tbe knowled!!:e or consent of Corbett (aud 
.a~ soon as he found that it bad been brougbt 
",ut of that State and into this, he took steps to 
reclaim it), then his rh!:hts as mortgagee would 
'be preserved. Upon the question of the rights 
llL.R.A. . 

• 

DEC., 

of Mr. Riley nnder the b1l1 of 831e, the coU!"t 
directed the jurv that if the bill of sale waC) 
made in good faIth. and not with intent to hin
der. delay or defraud creditors. and that, act
ing under the conveyance9 Riley took possession 
of the horses in this State, that would end the 
case, though the chattel mortga.ees were fraud
ulent and void as between Corbett and :Mayne> 
as they could not be attached for the debts 01 
Mayne, though the sheriff would then be enti
tled to nominal damages. Substantially these 
are the material parts of the charge. The jury, 
by their verdict. have found that the property 
was brou§<J'ht out of the State of Nebraska and 
into this tate without the knowledge or con
sent of Corbett. The question_is therefore pre
sented whether this cbattel mortgage caD he 
held to protect the plaintiff's ri.ehts in the prop
elty. even though not filed within this State, 
by rellson of the bringing of the property out 
of Nebraska and int-o this State without the 
knowledge or consent of the mortgagee. Our 
Statute (How. Stat. ~ 6i93l,like the Nebraska 
Statute, provides that such conveyances shall 
be absolutely void as against the creditors of 
the mortgagor. and as against subsequent pur
chasers and mortgagees in good faith, unless 
filed. "\\nere there has been no delivery o!tbe 
properly to tbe mortgagee, and tbat followed 
by an actual and continued change of poss~ 
sion of the thing mortgllged. the filing, to be 
effective, must be in the town clerk's office. or 
city clerk of the city. or recorder of the city 
having no officer known as 'city clerk: where 
the mortgagor resides. except wben the mort
gagor is a nonresident of the State. in which 
case tbe mortgage is to be filed in the clerk's 
office where the properly is. The relation be
tween the mortgagor and mortgagee is that of 
debtor on one side and creditor on tbe other. 
secured by 8. lien upon the property of the 
debtor 

The title to the property ean only be devested 
by foreclosure or some act equivalent thereto. 
It mav be true that tbis mortgage lien was val
id in Nebraska, and might have been enforced 
there as against creditors or even pur<>ha<rers in 
good faith. It is the duty of the court to ex
tend tlJe principles of comity to our sister States. 
and to recognize generally the existence of liens 
nnder foreign statutes. But we lire asked to 
give this mortgage priority of lien over the at
tachment levies. The reco!;TIition of the exist
ence and validity of such liens by the foreirn 
State is not to be confounded, howev.er. with 
the giving' them a superiority or priority over 
aU other liens and rights justly acquired in this 
State merely because the former hens in the 
8tate where they fin;t attached have there. by 
force of their Statute, a superiority or priority. 
This distinction was pointed out by Chief Jus
tice JIarshall, in delivering tbe opinion of the 
ccurt in Harrison v. Sterry, 9 U. :S. 5 Crancb, 
289, 3 L. ed. 104. He there said: "The Jaw 
of the place where a contract is made i9. R;en
erall!, speaking, the law of the cootract; i: e •• 
it is the law by which the contract is expound
ed. But the ri.!!ht of priority forms no part ot 
the contract. It is extrin!'ic. and rather a per
sonal privilege, dependent upon tbe place where 
the property lies anj where the court sits which 
is to decide the cause." 

There is DO provision of OUl' Statute by which 
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-tbis mortgage at the time of its execution could such fact would give the mortgage lien prlor~ 
have been filed in this State. and the Nebraska ity over theattacbing creditors. That question 
Statute did not authorize it, and, even if it had. arose in BoycZwn v. G()()drich, 49 Mich. 66, and 
it would not have had any force beyond the was expressly ruled the other way. In that 
sovereignty enacting it. The mortgagor then case the plaintiff resided in Indiana. Warren, 
resided in Nebraska, and the-property was sit- the mortgagor, also resided there, and the 
nate there. It would be unreasonable to re- mortgage was given there. Without the 
,quire a citizen of .Michigan to take notice of knowledge or consent of the plaintiff, Warren, 
the files and entries in Nebraska. These no- the mortgagor, brou.sht t.be property into this 
tices have no extraterritorial force. Mont,qorn· State and sold it In an action of replevin 
ery v. Wi9'ht, 8 ]'Iich. 143. The mortgagehav· against the purchaser, it was said by this 
ing been properly filed under the Statutes of court: "Counsel for the plaintiff agrees that 
Xcbraska, the lien thereby created would nn- the rules of state comity are against the de
doubtedly have been held by the courts of that feodant, and ,nve the foreign transaction pref
State as prior to any lien whirh creditors might erence. But the law seems to be settled other
acquire if the mortgage was not fraudulent in wise in .J.llontgomery v. Wight, 8 :Mich. 143." 
fact. though the mortgagor retained possession It was further said: "The plailltitf allowed 
of the property mortgaged. But. by the terras the mortgagor to retain possession, and to ap
-of the mortgage, the mortgagee had a right at pear to the world as well authorized to convey 
any time to take pos<;ession without notice, an unincumbered title, and DO meaDS of in
ana Corbett, bv- the assignment. acquired all formation were provided in this State to im
the rights which Baker had. Instead of tak- peach this appearance." In the present case it 
ing possession, he permitted the property to appears from the very terms of the mortgage 
remain in the possession and under the control that )Ir. Corbett had it in bis power to pro
of the mortgagor, tbereby clothing him with teet himself by taking posses:sion of the mort

.aU the indidaof ownersbip. This ownership, gaged property. This he failed to do, but 
however, was subject to the lien of the mort· permitted the property to remain in the pas
gage so long as the property was kept in Ne- ses.<:ion of the mortgagor, relying upon the til
braska, as tbe filing of the mortgage there was ingof his mortgage as notice, nnder the Ke. 
notice of the Hen. But. when the property is braska Statute. sufficient to protect bis lien. 
moved into a foreign State, the filing in Ne· It can have no such effect here as agamst the 
braska cannot be said to be notice to creditors I creditors of the mortgagor, and tbe court 
c:f the mortgagor in such foreign State of the I should have so instructed the jury. We tind 
hen of the mortgage, as that tltatute has no no error in the other portions of the cbarge. 
·~xtraterritorial force. The court was in error ". e need not discuss the other questions raised. 
10 holding that. the property being hrought II Thejud.qment must be rerersed, with coats, 
'out of Nf>braska and into this State without The other Justices concurred. 
the knowledge and consent of ]orr. Corbett. 

NEW YORK COURT.oF APPEALS (2d· Div.). 

Lena )IEC'lTZ. Respt'/ -
<. 

Nathan J. J!(EWWITTER. Llppt. 

( •.•• N. y •.... , 

-1. The memorandum of' a contraet for 
the sale or land mu...«t show without the aid 

~Ott.-SpeCijiC peTformance; e.ssentklls of memoran
dum of a(1Ttcment. 

To obtain R specific performance in equity, the 
note in writing of the agreement must be sufficient 

-to maintain an action at law. Barry v. Coombe. 28 
C. S.l Pet. 6W. 11.. eeL. 295. 

.:in agreement cannot be speciflcalIy performed 
by ordet" of court unless tt clearly appear what the 
COntract is. May v. C8-vender, 29 S. C. 500; 2 Story, 
Eq. Jur.1764-. 

A contract, to be I'!P6ClficaUy enforced, must be 
Dlade out fully in writing and mu...<;1: be clear. Re
petti v. "}[aisak, l! Cent. Rep. ~ 6 Mackey. 366. 
It mu...<:t Dot only be signed by the party to be 

-cbarge(), but must contain su~tantially the terms 
<1( the contract {Pipkin v. James, 1 Humph. :t!'7, 
at Am. Dec. rot; Atwood v. Cobb, 16 Pick. 227, 26 
A?l' Dec. 651; Kingsbury v. Burnside. 58 TIl. 3}51. 
"Without nece;eity to resort to parol proof. Tall. 
man v. Franklin. 11 Duer, 403. 

A signature by initials t-O a contract or a memo-
J.IL.RA. 

of parol proof the essentials of the agreement, 
including the subject matter of the Sttle, the 
terms and the names or R description of the 
parties. 

2. An auetioDee~8 memorandum of' the 
sa1~ of'Ia.nds, which fails tOl'!tate the name of 
the vendor or give any desCription by which he 
or she can be identified. is fatally defective. 

randum is sufficient. Palmer v. St-ephens, I Denio. 
(1J; State v. Bel~ 65 N. C.313; Chichester v. Cobb. 
l:l L. T. N. S. 43J.. 

TCT'I7'I.1' and price. 

The memorandum must contain the terms of the 
contract with reasonable certainty t-O admit parol 
endence. Tallman v. Franklin, H N. Y.589; Park
hurst v. Van Cortlandt, 1 Jobns.Ch.2'+J, IX. Y.Ch. 
L. cd. las. 

An agreement must contain the exact terms of 
the contract and a deSCription of the property. 
Holthou...ooe v. Rynd (Fa.) II Cent. Rep. 15.; Hagllo 
v. ])Qmestic 8ewing _Mach. Go. 9 Hun~ ~6: Alleel v. 
RadclUf, 13 Johns. 300. 

Its terms should be so precise as that neither par. 
ty can rea300ably mi5!understand them. Colson v. 
Thompson. 15 U. S. 2 Wheat. 336, 4- 1.. ed. 253.. 

H the price be agreed on it must be stated. Ide 
v. Stantoo.,15 Vt. 6!!J; 8ntith v. Arnold, I) :a.L'lSOn, Ul: 
Elmore v. Kingscote, 5 Barn. &; C. 583: Hoadley v. 
Y'Laine. 10 Bing.:&82; Acebel v. Levy, Id.376; Buck: 

7 

See also 11 J ... R. .<\.143j 32 L. R..A.121. 
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(December 2, 1800.' I at his bid of $11,800. Said Harnett &; Co. 
. thereupon made and signed a memorandum of· 

APPEAL by defendant frem a Judgmen,t of said sale. Defendant failed to pay 10 per cent 
the General Ter~ of the Court of C~m- of the purchase money, and to sign a mem~ 

mon Pleas f.or the. City and County of New randum of the purchase so made. Prior to. 
York, affirmlDg a Ju~gment enter~ ~po~ the :May 26, 18tl6, a notice was served upon de
re~rt of a referee In favor of plruntIff In an fendant that said premises would be resold ott.
actton brought to recover damages for an al· his account on the date aforesaid at the reap 
leged breach of a contract io purchase land. est.'\te auction rooms, and that tbe plaintiff· 

Reursed. would hold him for any deficiency arisin'" be-
, Statement by Brown, J.. tw.een tbe price bid by s!lid defendant ana the· 

Appeal from a judgment of tbe General prICe the same woul~ brIng at such resale. <) At. 
Term of the Court of Common Pleas of the such resale the pr~m]ses were sold for $10,_00. 
City and County of New York which affirmed I A_nd, 8S a cO~cl!1s1on of l'lw .. the refe-:ee found 
a judgment entered upon the report of areferee. that the pla.mtJ.tI was entItled~. to Judgment 
This action was brou".ht to recover from tbe for $1,600 wIth lDterest and aUCllon fees. Tbe.
defendant the difIeren~e between the sum bid only ev!dence of a written contract bet.ween 
for certain real estate at an auction sale tbere- the partle.s for the sal<,; of the Jand was a memo
of and the sum for which said rea1 estate was TIlndum In the auctIoneer's book of sales, as· 
resoJd upon the refusal of the defendant to follows: 
complete his purchase. The referee found tbe 
following facts: On April 28, 1886, the plain
tiff -was the owner of premises known as UNo 
311 East 10-lth Street," in the City of New 
York, and autborizedand empowered Richard 
V. Harnett & Co., Buctioneers, to sell tbe same 
8t pllblic auction, at the Real Estate Exenange 
in said city. and on the date aforesaid said Har
nett & Co. did offer said premises for sale. ".d 
they were struck off and sold to the defendant 

Bill £If Sale. 
Wed. 28 april, 'S5. 

311 E 104 Terms Sale 
11,000 7,000 

250 at 5 per cent 
500 2d M. Richard V. Harnett .. 

11.750 3.000 
11,800 at 6 per cent 

J. N. Kewwitter. Can be paid 
4 PineSt. 

v. Pickwen,,27 Vt.l61; AdaIIlS v. ]lc)lillan, '/ Port. I Ship of the vendor is not stated, a bill for specific· 
(Ala.) \'3; Sales v. Hickman.. 20 Pa. ISO; Waul v. performanee tbereof is properly di.;;m.i&;ed on the-· 
Kirkman, Z7 Mi.~. s::>; Kay v. Curd, " .n. .lion .. 103; hearing. Hamilton v. Harvey,IO West. Rep. !I".!-!, 1:..'1 
Story, Sales. § 2:!2. Ill4&"J; Colson v. Tbotn"[)8on,15 L. S. 2 Wlleat. 3"&6, 

Terms of credit, U agreed on, and time of perfor- t L. ed. 253; King v. Thompson, 3.j, U. 8.9 Pet. 20-1, 9' 
mance, if settled, shonld be stated in memorandum. I L ed. 1O:!. See Ross 'V. Allen (Kan.) 10 L. R. A. t-"25; 
Davis Y. Shic1ds. 26 Wend. 3il; Salmon Falls )'U~. LewiB v. Wood CThL"S.) post,H3: :ncGovern v. Hero" 
Co. v. Goddard,55 U.8. 14 How. 446,li L. ed. 4IX3; (llass.) 10 L R. A.. 815. and see note to Xew York 
O'Donnell v. Leeman, 43JUe.l58. &: R. Cement. Co. v.~pIay Cement Co. (Pa.) lOr..R. 

.A memorandum which names no price or terms A. 833. 
:Is too imperfect to be treated as s valid contrnct. ConsideraWm .. 
Bolmes v. Evans, 48)lL"S. 251; Zeringue v. Texas &: 
P. B. Co. 34 Fed. Rep. 239. 

But the omission of the particular mode, or eVMl 
the price itself. does not necessarily invalidate tbe 
C{lntract. Hawkins v. Chace, 19 Pick. 502; Valpy v. 
Gil:$ln. 4, C. B. 83i; Hoadley v. M'Laine and Acebal 
v. LefY. supra. 

Merger of memorandum. 
The law B..'<SUmes that down to the moment of ex

ecuting the instrument there Is room for a. change 
of intentions, so a8 to merge Rl1 previous negotia
tioIl!!in the c"ntract. Burnham v. Wilbur. '1 Bosw. 
190; Wells v. JackNm Iron Mfg. Co. 47 N. H.253; 
Kutting v. Herbert. 35 N. H. 1:.'1; Cooky. Combs, 
89 N. H. 597; Galpin v. Atwater, 29 Conn. 91; Clark 
v. Wethey.19 Wend.:eJ. 

When the terms are free from ambiguity- every
thing deho-rs the writing 1'1 excluded, and all mat
ters of negotiation are merged in the instrument. 
Clark v. N. Y. Life Ins. &: T. Co. 1 Lane. ~"6; Dean 
v. Mason., 4, Conn. C8. 

DeserfpUan of 8Ul;ject matter. 
The memorandum should describe the subject 

matter With reasonable certainty, eithE'r expre5."ly 
or by reference. Kichols v. Johnson., 10 Conn.l~ 
Kay v. Curd,6 B. lion. 100; O'Donnell v. Leeman., 
oiaMe.158; Hawkins v. Chace, 19 Pick. 5a?; Morton 
v. Dean. 13 1,let. 3M; Waterman v. Meigs., 4. Cosh. 
491: DeBell Y. Thompson, 3 Beav.4&I: Chitty. Coot. 
'1"0. n. W; Story. 8ales.1 257. 

Dacrfptkrn of land. 
Where the contract is vague or uncertaJn, or the 

descnption of the land 15 indefinite and the owner-
11 1. R..A. 

It is sufficient if It can be collected from the· 
memorandum that there was a consideration, and 
what it was. Bainbridge v. Wade, 16 Q. B. 89;
Steele v.Hoe, HQ. B. 43l.; Kennaway v. Trelea~an., 
5 ~lees. & W. 498; Lysaght v. Walker, 5 Bligh, X. S_ 
I: Rogers v.Kneeland .. l0Wend. 218.13 Wend.U4;. 
Laing" v. Lee. 20 N. J. L 3IT. 
In Virginia, under its Statute. the consideration 

need not be stated in Writing. Violett"f". PattOD, 9 
U. S. 5 Crancb, 142., 3 L. ed. 61; Taylor ~. Ro..."8.3, 
Yerg.33O; Gilman v. Kibler,:; HUmph. 19; Wren v. 
Pearce, 4 Smedes & :M.. 9L 

The words "value received" are sufficient to ex
press a coDEideration. Watson v .. ):!cLaren. -19" 
Wend. 557; Dougla5s Y .. Howland, 24 Wend. 35; Day 
v. Elmore, 4 Wis.l90: Edelen v .. Gough, 5 Gill.lW. 

The memomndum shOuld set forth the promise 
and the consideration, either by iG own COntents 
Or by reference to something e::rtrInsic, and should 
show who istbe buyer and who the seller. Wbeel
er v.Collier, Mood. &- M..123:&1lmon F. )Ifg. Co. v .. 
Goddard. 55 U. S. U How. WL, 14, L. ed. 493; Sears v. 
Brink., 3 Johns. 210: Bailey v. Ogden. Id. 399; O~born 
v. Phelps. 19 Conn. 73; Rogers v. Kneeland, 13 
Wend. lit: Peltier v. Collins, 3 Wend. 45!J: Bher
burne v. Shaw.! N. H .. 15i: Web@ter v. Ela. 5:S. H. 
540; Sanborn. v. Sanborn. '1 Gray, 142; Barryv. Law, 
1 Crancb, C. C. 71. 

In Xew York, South Carolina, New Hamp8hire 
and in otber States the English doctrine, that the
consideration mW3t be in the writinR". obtain!;. 
Sears v. Brtnk, 3 Johllil. 210; Leonard v. Vreden
burg. 8 Johns, 29; Stephens v. WinD. 2 Sott k )JcC-
372 (n); ~eeh;on \". 8anborne.:I N. H. 414; Hender-
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This memorandum was signed by Harnett 
on the margin of the book. at the close of the 
sale. The book also contained a printed slip 
or advertisement of the sale, but such slip did 
not name or describe tbe owner, or make men
tion of any such person. 

Mr. John Ja Linson, with Ne83r8. Can· 
tor & SeIdner!> for appellar..t: 

'fhe memorandum of sale was not a suffi
cient compliance with the provisions of the 
Statute of Frauds. 

2 Kent, Com. 511; Browne, Stat. Fr. § 371; 
Reed, Stat. Fr. ~ 321; Bing·ham. Executory 
Cont. 391; Ken-worthy v. &li.O:field, 2 Barn. & 
C. 94.5; Wain v. Warltera, 5 East. 10; St.()ne v. 
Br01JJnin,q. 68 N. Y. 604; Drake v. Seaman, 97 
N. Y. 230; lY,wberry v. Wall, 65 N. Y. 484; 
Routleage v. WorthingiMi Co. 119 N. Y. 592; 
Parkhurst v. Van CqrUanat. 14 Johns. 15. 

It is insufficient in tbat it does not contain 
the name of tbe vendor. 

Potter v. Duffidd, 9 Monk, Eng. Rep. 664; 
Williams v. Lake. 2 El. &- El. 349; Williams v. 
B.lJrne8, 9 Jlli". N. S. 363; Grafton v. Cum
min.'ll, 991U. S . .100, 25 L. ed. 606; Sherburne 
v. Slw,w. 1 N. H. 157; Nielwis v. JQhnS()n. 10 
Conn. 192; Kno:ev. King, 36 Ala. 367; GUl v. 

son v. Johnwn. 6 Gs. 390; Edelen v. Gough. 5 GiII.1 
103; Elliott v. Giese, .. Harr. & J. 4.'57; Bennett v. 
Pratt, 4, Denio .. 275; Hutton v. Padgett.26 Md. 228. 

In )I!lS3aChusetts. New Jersey, }Iaine and some 
other States the consideration need not be stated. 
Pl\Ckard v. Richardson, 11 Mass. 122; Buckley v. 
Beardslee. 5 N. J. L. 570; Levy v. )ferrill.4, Me. 180; 
~age v. Wilcox, 6 Conn. 81; Miller v. Irvine, 1 Dev. 
& B. 1.. 100; Tufts v. Tufts.3Woodb. & M. 456; Reed 
v. Evaru. 11 Ohio. 128; Gillighan v. Boardman, 2'9 
Me. rn; Adkins v. Watson, fl2 Tex. 199; Hargraves 
v. Cooke. 15 Ga..iCl. 

Contract by aaent. 

An agent authorized to sell either real or per
~onal estate may enter into 8. contra~t, within the 
teI'IILS of his authority, which will bittd his princi
pal. Haydock v. Stow, 40 N. Y. 368. 

His signature to the contract may be in his own 
name, no principal's name or fact of ag1~ncy HI>
])earing in the memorandum. and parol proof will 
be admitted to show the agency and hold the prin
CipaL Neaves! v. North State 1fin. Co. 90 N. C. 4l2, 
(7 Am. Rep. 532'; John~u v. Dodge, 17 TIL 433: 
Curtis v. Blair, 26 1tI1ss. ro9: Chnmplin v. Parish, 11 
Pa1ge. -ID5., Ii N. Y. Ch. L. ed. 178. 

All that the Statute of Frauds requ.ires is, tbat a 
contract of sale of lands shall be in writing. aud 
that such writIng express tbe consideration and be 
sUbscnOed by the party by whom the sale is to be 
made, or by his agent lawfully authorized.. The 
eVIdence of the autbority may be by parol. 
Neither a wntten authOrity nor an authority un
der seal is required. Henry v. Root, 33 N. Y.55O; 
WOrrall v. MunD, 5 X. Y.2!3. MAm.Dec. 3:r.; Mor· 
gan v. Bergen~ 3 :Kch. 213: Doty v. Wilder. 15 Ill. 
4or,60 Am. Dec. 759; :Newton v. Bronson, 13 N. Y. 
593; Brown v. Eaton, 21 :l1inn. 4,11: Champlin v. 
Parish, 11 Paige, 4U, 5 N. Y.Cb. L. ed. 1159: Merritt 
v. Clason, 12 Johns. 102; Hawkins v. Chace, 19 
Pick. 502: Yerby v. Grigsby, 9 Leigh, 38.; John
Son v. Magruder, 15 Mo. 365; Fal-°m v. Roberts, 3 
Lans. 25-

His authority will be inferred where the princi
pal adopts the act of the agent. Pringle v. Spauld
ing. 53 Darb. 21; ,More v. Smedburgh. 8 Paige, 006., 
4: N. Y.Cb. L. ed. 553. 
llL.R.A. 
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Bir:knell, 2 Cusb. 355; Ohampion v. Plummer. 
1 Bos. & P. 252. 

It is insufficient because it is too indefinite 
and uncertain. 

Wright v. Weeks, 25 N. Y. 153; Bm7ey v. 
Ogden, 3 Johns. 399; First Bapt. Church Trus
tees v. Bigel()U),16 Wend. 28; S~eid v. Stamps, 2: 
Sneed, 172; JIcOonnellv. BrilZllart, 17 IlL 354-; 
Smith v. Jone8, 7 Leigh, 165. 

Mr. Michael H. Cardozo. with J[essTIl. 
Julius J. & A. Lyons. for respondent: 

The memorandum made by tbe auctioneer 
in his sales-book wag sufficient to satisfy the 
provisions of the Statute of Frauds. 

IIarnett. the auctioneer, had authority to 
sign for the vendor, ~Irg . .:Mentz. His signing 
his own name on tbe auction sales-book with
oot the designation .. auctio~eer" or .. agent" 
was sufficient. 

Tallman v. Franklin, 14 N. Y. 534; Sal. 
mon FallB Mfg. Co. v. Goddard,55 U. S. 14 
How. 416. 14 L. ed. 493. 

The contract is sufficient to satisfy the terms 
of the Statute. 

DoufJlIty v. Manhattan Brass 00. 2 Cent. 
Rep. 397, lOlN. Y. 6«; Foot v. Webb, 59 
Barb. 38; Argus Co. v. AllJany. 55 N. Y.49.5; 
Raubit8chekv. Blank, 80 N. Y. 478; Haga,n v. 

Auctioneer's memorandum. 
An Buctioneer'l! memorandum or entry, in his 

sales-book. if in any case sufficient to take the Cll--"e 
out of the Statute of Frauds, is not so if it does not 
SUfficiently describe the lands Bnd the terms ot 
sale. Williams v. Threlkeld, 2 Cranch. C. C.307. 

Proof necessary. 
Specific performance shou1d net'er be granted 

nnless the terms of the agreement sought to be en
f"reed are clearly proved,. or, where it is left in 
doubt, whether the party against whom the relief 
Is asked in fact made such an agreement. Hen
nessey v. Woolworth, 128 U. S. 438. S2 L. ed. 500. 
citing- Colson v. Thompson. 15 U. S. 2 Wlleat. :m., 
3ll, -I L. ed. 253, 255: Carr v. Duval, 39 u. S. U PlOt. 
""'.81,10 L. ed. 361. 363; Huddleston v. Briscoe, 11 
Ves. Jr. 583, 5111; Lanz v. McLaughlin., H Minn. rn: 
Waters v. Howard, 1 lId. Cb..:l12. 116. 

The contract must be established by competent 
and satisfactory proof. which mtL<if be clear and 
definite. Lobden v. Lobdell, 36 N. Y. 332; PhiUips 
v. Thompson, 1 Johns. Ch.131.1N. Y. Ch. L. cd. 87. 

A contract will not be f!pectfically enforced 
where the evidence leaves its teMIISin uncertainty, 
or it i~ reasonably doubtful whether it WU8 finally 
clQ!;Cd. Potter v. Hollister. 4,5 N. J. Eq. B08. 

Or where such an agreement is a mere negotia. 
tion, chancery will not decree a specific perform_ 
ance. Carr v. Duval. 39 U. S. H Pet. 77, 101.. ed. 
361. cHinll' Huddleston v. Briscoe, tupra. 
It the evidence to establish it be insufficient, a 

court of equity will not enforce it, but will leave 
the party to his leJ.!,'Ul remedy. Colson v. Thomp.
son, 15 U. S. 2 Wheat. 336, i- L. ed. 2.53; KIng v. 
Thompson. 3! U. S. 9 Pet. 204, 9 L. ed.l02. 

Pare' evidence not adm~le. 
Parol evidence is not admissible, as the contract 

cannot rest partly lD writing and partly in parol 
(Frink v. Green, 5 Barb. 456; 8tewns v. Cooper, J 
Johns. Ch. 4-"9,1 N. Y. Ch. L. ed. 198; Watt v. 'Wis
consin Cranberry Co. 63 Iowa, i3O; Sharpe v. Rog'
ers, 12 Minn. 185); it will be :received only for the 
purpose of interpretation or explanation where 
technical terms are employed, or to identify 
papers. Johnson v. Buck, 35 N. J. 1.. 844.. 
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Ikmustic Selring Math. Co. 9 Hun. 75; Bmith 
v. Joncs, 7 Leigh, 165; Pinckney v. Ha!Jadorn. 
1 Duer, 89. See TallmanY. Franklin, supra; 
Hicks v. lVJ.itmore, 12 "". end. M8; lJo8tlrick v. 
Bench, 5 Cent. Rep. &l8, 103 N. Y. 414. 

r Brown. J., delivered the opinion of the 
court: 

The exceptions to the referee's finding that 
the premises in que:;tioD were sold by Harnett 
&; Co., the auctioneers, to the defendant, and 
thut said auctioneers 1hereupon made and 
Bigned a memorandum of sale, present the 
question of the sufficiency of the memoran· 
dum recorded in the auctioneer's book. It is 
upon that memorandum that the judgment is 
fOllndt'd, and it is upon that that tbe respond· 
ent relies as a compliance "With the Statute of 
Frauds. The Statute is as follows: .. Every 
contract ..• for the sale of any lands •.• 
8ball be void unless tlle contract, or some note 
or mcmorand urn thereof, • • • be in writing 
and be subscribed by the paTty by whom the 
sale is to be made." .. Everv instrument re
quired to be signed by any ~p3.rty under the 
last preceding section mav be subscribed by the 
agent of such party lawfu·Ilyanthorized." The 
writing of the auctioneer's name upon the mar
gin "of the book may be reg3rded as a suffIcient 
subscription of the contract by the vendor in 
this instance. and, for the purpose of disposing 
of this nppeal. we may assume that the instru
ment created a. valid and binding contract if it 
be such a note or memorandum thereof as the 
Statute requires; and tbe precise question we 
are to determine is whether a memorandum 
which does not name or describe the vendor 
fulfills the requirements of the law. A note 
or memorandum in writing of the contract is 
necessary to give validity not only to agree
ments for the sale of land, but also to agree· 
ments not to be performed within a yenr; to 
answer for others' debts, and for the sales of 
goods and chattels and things in action, for the 
price of $50 or morc. In considering, there
fore, tbe question, What is a sufficient "note 
or memorandum," within tbe meaning of the 
Statute?-cascs decided under any of these 
several provisions of the Statute may be exam· 
ined as autborities. 

)laoy English cases in regard to sales or goods 
and chattels are collected in Benjamin on Sales 
(Bennett's ed. §~ 234-238), and that learned au
tbor states the genera1 rule deduced from them 
to be as follows: "It is indispensable that the 
"Written memorandum should show not only 
who is the person to be cbarged, but also who 
is tbe party in whose favor he is ('barged. Tbe 
name of tbe party to be cbarged is required 
by the Statute to be signed, so that there can 
be no question of the necessity of bis name in 
the writing. But the authorities haTe equally 
established that the name, or a sufficient de
scription, of tbe other party, is indispensable, 
because without it no contmct is shown inas
mnch as a stipulation or promise by A does 
not bind him Sfll"e to the person to whom the 
promise is made; and, until that person's name 
is shown, it is impossible to say the writ· 
ing' contains a memorandum of the barg3in." 
The leading English case on the subject :is 
(Jha.mp'{on v. Plummi'T', 1 Bos. &P. N. H.. 252, 
where Champion, by his agent, wrote down in 
11 L. R. A. 

a memorandum book the terms of a verbfll sale 
to him by the defendant, and defendant signed 
the writing. The words were U Bought of W. 
Plummer," etc., with no name of the person 
who bought. Sir James Mansfield, Ch. J., said: 
.. IIow can that be said to be a contract or 
memorandum of a contract which does not 
state who are the contracting parties'! By t.be 
note it does not appear to whom the goods 
were sold. It would prove a sale to any other 
person as well as to the plaintiff." Among 
other cases may be cited "Williams v. Lake, 2 
E1. & EL 349; Williams v. Byrnes, 9 Jur. N. 
8.. 363; Potkr v. Duffield, 9 :lIoak, Eng. Rep. 
664." 

Potter v. Dujfield was a case of a sale of real 
estate fit auction. The name of the vendor was 
not disclosed. The plaintiff's agent signed a 
memorandum of the contract, and the auction
eer signed for the vendor as follows: ·'Con
firmed on behalf of lhe vendor, Beadles, per 
N. J., Aug. 20, 1839. ". This was held by the 
master of the rolls (Slr George Jessel) not a 
sufficient memorandum nnder tbe Statute, for 
the reason tbat the vendor was neither named 
nor describecl 

The American cases are to the same effect. 
Coddin!]ton v. Goddard, 16 Gray, 436-442; Sun
barn v. Flagler, 9 Allen, 474-476; Waterman 
v. ~l1ei.'ls, 4 Cusb. 497; lfIielwls v. Johnson. 10 
Conn. 192; Sherbu'rne v. Shaw. 1 N. II. 157; 
Brown v. Whipple, 53 N. H. 229; Webster v. 
Eta. 5 N. II. 540; Linooln v. Erie Preserving 
Co. 132 )[ass. 129; Grafton v. Cummings. 99 
U. S. 100, 25 L. ed. 365; .B.1UJJ: v. King •• 36 
Ala. 367. 

The question was fully examined by the Su
preme Court ofthe United States in Grafton v. 
Cummz·ngs, supra-. That case arose in the State 
of New Hampshire, where the Statute provides 
that no action can be maintained on a contract 
for the sale of land unless the agreement is 
signed by the party to be cbarged. or by some 
person by him authorized. The contract was 
signed by Grafton, the purchaser. and it was 
assumed by the court that it was also signed 
by the suctiooeer, and the precise question pre
sented was stated to be whether tbe contract 
was void because the venclor was not named 
in it. It was held that it was voirl. The same 
doctrine is stated in Browne, Stat. Frauds, 
~§ 371-373; Smitb, Cant. pp. 134, 135; ~ Par
sons, Cant. p. 13, ?lote v. 

In this State Chancellor Kent in Baile_If v. 
Ogden, 3 Johns. 399, stated the general rule to 
be that "the form of tbe memorandum cannot 
be material, but it must state the contract with 
reasonable certainty, so that the substance of 
it can be made to appear and be understood 
from tbe writing itself without having recourse 
to parol prooe' A_~n. the same learned 
jud!!€ in Clawn v. Bailey, 14 Johns. 4'34, said: 
"Forms are not regarded, and tbe Statute is 
satisfied if the terms of the contract are in writ
ing and the names of the contracting parties 
appear." First Baptist Church Tru8tee8 v. 
lJ('lelOIf), 16 Wend. 28, was a case of 8 sale of 
a church pew. The same rule was n!!3in stated, 
and the memorandum was held insufficient, 
because it stated DO -parties or terms of pay
ment. Calkins v. Falk, 39 Barb. 620, was a. 
case of a sale of hops. The written memoran~ 
dum was held defective, and the rule stated 
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that the term~ of the contract and the names of fiiet with the general current of authority, and 
the contracting' parties must appear in the IDay well be disregarded in view of the later 
instrument. This case WitS affinnro in this decision of the same court. 
court. 41 N. Y. 619, 1 Abb. App. Dec. 291. Tested by the rule established by the ad
The opinion of the court appears in the latter judged cases, the memorandum in this case 
volume, where it is held that the names of the was insufficient to answer the requirements of 
contracting parties must appear in the memo- the Statute. It must be such t.hat whell it is 
randum required by the Statute. produced in evidence it will inform the court 

In nearly all the cases in this State t}ham4 or jury of the essential facts set forth in the 
pion v. Piummer, 8upra. was cited with up- pleading. and which go to make a valid con· 
pro .. al, and the whole current of authority in tract. Such essentials must appear. without 
this State is that the memorandum must con- the aid of parol proof, either from the memo
tain substantially the whole agreement and all randnm itself or from a reference therein to 
its mllterial terms and conditions. so that one some other writing or thing; and such essen· 
reading it can understand from it what the tials. to make a complete agree.qtent. must con
agreement is. Wr~qllt v. Weeks. 25 N. Y. 159; sist of the subject matter of the sale, the terms 
Drake v. &aman, 97 X. Y. 230. and the names or a description of the parties. 

No case holding a different rule is cited by The memorandum in suit failed to state the 
the general term, and none by the courisel for Dame of the vendor, or to givil any description 
the respondent, except Salmon Falls 11Jj,q. Co. by wbich he or she could be identified, and 
v. Goddard. 55 U. S. 14 How. 447, 14 L. ed. this omission was fatal. In the potent lan-
493. There was a strong dissent in that case, guage of the Statute, the contract was void. 
and it was said in Grafton v. Cummings that it The judgment sllO'ltld be rerersed, and a new 
was to be doubted whether the opinion of the I trial granted. with costs to abide the event. 
majority was sound law. It is clearly in con- All concur, except Haigh~, J.. absent. 

XEW JERSEY SUPRE~lE COURT. 

MULHEAR;'i[ 
". 

PRESS PURLISHISG CO. 
( ______ N.J. L. ______ ) 

-The viee-president or a. roreign eorpo· 

Defendant now moves to set ·aside that serv
ice. 

Argued before Reed and Garrison. JJ. 
Jlr. Chauncy He Beasley,'fordefendant, 

in supp,')rt of the motion. . 
.JEr. J. A. Beecher, for plaintiff. contra. 

~tio~ ",!,ho comes into t~s. State to Reed, J.
t 

delivered the opinion 'of the 
gtve testimony before a comllllS8lOner of our I court· . 
~uprerne court. which testimony:ls to be used on . . h· S . 
a motion to set aside the service of a summons The rule ~n t IS. tat? IS that. a person who 
is .. -"ued in an action against such corporation, atte!1ds a tna! voluntaril,r or !J~der process as 

.made in this State upon a person s9Pposed to be I a lntnes~, ~r as a party, IS pnVlleged f!om ar
an agent of such corporation. is pFivileged from rest on CIVIl process, and from the serVIce of a 
the service of 11 summons in another- action summons. Halsey v. Stewart, 4 N. J. L. 367; 
against said corporation while he is 80 in attend· DUTI,qan v. JJillel', 37 N. J. L. 182; Mai5M'y V. 
anc:} as a witness, and a sen-ice made upon said Cotl:iUe, 45 N. J. L. 119. 
lice-p.resident under th€Se circum...<;{:.ances will be The only grounds su~gested for withdraw-
set asIde. in~ the present senice from the dominion of 

(December 27,1800.) this'rule are: first, that the testimony was not 

ACTION to reCOl"er damages for the alleged t..'l.ken iu a tria1, but upon a side motion in the 
publication of a libel On motion to set cause; and, 8frond, tbat the service was not 

aside service of summons. 31Qtion granter!. upon the witness in his individual character, 
Defendant is a corporation organized under but as the representative of a corporation. 

t~e laws of New York, and does business in The reason which underlies the privilege of 
~ew York City. It pubJi!'hes a newspaper 'Witnes...~ is that no one may be deterred from 
called the New York 'VorId. Summons was attending the place of trial and delivering his 
Originally served in this State upon certain testimony by reason of a liability to be sued in 
Dews dealers who sold the New York 'Vorld. a foreign or distant jurisdiction. The reason 
.A. rule was granted requiring- plaintiff to sbow for immunity from service is that parties may 
caUSe wby this service should not be set aside. not lose the testimony of ~tnesses who mi~ht 
Testimony was taken bv defendant before a ,be deterred from attendmg the place ?f tnal 
fmpreme court commissioner to be used upon I ~n account of the hazard .of suc~ a service and 
the arzument of that rule. One of the wit- Its consequences. .The Immu.Dlty ext{"nds to 
llesseg who appeared before the commL~ioner ev.ery person who In good f!ll.th Ilttel?ds as a 
and gave his testimony was William L. Davis, WItness any.place where t~stimony lS to be 
d~fendant's vice· president, who resided in the taken ac~ordIDg!-D !he pract!ce of the cmuts!o 
City of New York. 'Vhile thus in attendance be u~.n~ estabhshi~g the nghts of a part.y In 
as a witness he was served with a summons in any JudiCIal proceeding. In Dunpan. v. ~~ller. 
this c~e . . 8Upra, the party appeared to glVe testImony 

• before a master in chancery. In Spe7H:e v. 
·Head notes by REED, J. Stuart, 3 East, 89. the witness was voluntarily 

11 L.R. A. 

See aho 20 L. R. A. 4:); 21 L. R. A. 319; 38 L. R. A. 663. 
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attending an arbitration. So it applies to a 
party attending at judges' chambers, or before 
a muster or an examiner of. the high court, or 
at the registrars office on passing the minutes 
of a decree, or before tbe under-sheriff on the 
execution,.of a writ of inquiry. as also to wit
nesses attending the central criminal court, the 
court of bankruptcy. courts-martial, whether 
military, marine or nava1, tbe houses of parlia
ment or committees of either house. Taylor, 
Ev. ~ 1334. 
, The witness upon whom service was made 
in the present case was in attendance, ac
cording to the rules of pr::t.ctice of the supreme 
court commissioner, upon a nIle taken in a 
cause brought in that court. The attendance 
of witnesses was essential to establish the con· 
tention of the defendants that the court had no 
jurisdiction over them. If we should deny to 
their witnesses produced upon this Jule the 
privilege so general1y- conferred, we would fly 
in the face of the reason upon which the priYI· 
lege is based, for tbe rule in which tbis testi· 
mony was to be used lay at the threshold of 
defendant's defense. It ~is clear that the oc· 
casion was one when the attendance of a per· 
Eon as a witness c10thed him with immunity 
from tbe service of civil process. Nor do i 
think thnt tbe fact that the witnesS upon whom 
the service was made was not himself tbe de
fendant in the action in which £be procC'ss was 
issued. but was an officer of the corporation 
defendant, deprives him of the privilege of 
immunity of sen·ice. Corporations, while dis. 
tinct entiti('5C, act, and are acted upon, only 
through thdr officers or other agents. Any 
service of process, in its character personal. 

must be upon an officer or agent. When a 
person happens to be an agent or officer, a 
service upon whom is a service upon a corpo
ration in a foreign jurisdiction, service upon 
him in his representative character is quite as 
likely to be as inimical to the rule of privilege 
as if the service was made in an action brought 
against the officer personally. The interest.of 
the officer in the corporation which he repre~ 
sents would naturally deter him from a course 
of conduct which would operate to the preju· 
dice of his corporation. The repugnance· of 
aD officer to having his corporation drawn into 
litigation in a foreign jurisdiction would be 
quite as likely to keep him at home as if it was 
merely the danger of servi~e in a personal ac
tion. The test is. as already observed, whether 
the liability to service is calculated to deprive 
parties of the testimony of witnesses living 
away from the place of trial. There is no rea
son, therefore, for the nap-applicability of the 
rule that service of civil process upon a witness 
while going to. attending and returning from 
a trial will be set aside. It may be remarked 
that the fact that the actions'in which the party 
was a witness and in which he was served 
were a~ainst the same defendants can make no 
difference in the application of the rule. The 
defendants were entitled to the testimony of 
the officer in the first actioD. To obtaiu tbat 
evidence they were DQt compelled to suhmit to 
service here, The rule which protects parties 
from service in another when attending the 
trial of one snit. covers this feature of the pres
ent case. 

The strt"ice is set asifh. 

ARKANSAS SUPREllE COl::RT. 

WESTER" l::XIOX TELEGRAPII CO., 
Appl., 

r. 
Jesse DAUGHERTY. 

(February14.1891.) 

APPEAL by defendant from a judgment of 
the Circuit Court for Jackson County in 

favor of plaintiff in an action brou!?'bt to re
rover damages for defendant's failure to de~ 
liver a tel ('graph message withiu a reasonable 

1. The rule that a telegraph. company time. Rtw"rsed, . • •. 
cannot stipulate against its own neg~ The facts suffiCIently appear lD the opIlllOn. 
lfe~nce will not prevent a stipulation re-qwr-I JIc~rtJ. U. M. Rose and G. B. Rose. for 
in'" a claim to be pn-sented within a certain time. appellant: 

2. Sixty days is not an unreasonable The power ~f all cotJ?Orati<?ns and, in.divid
time within which to require a claim to be pre-- uals engaged In a .qnast:publ~c ~cupatu;m .to 
sauted again;,-t a telegraph company when the ~a.ke :easoDabl~ stlpultltlons hmitlD&, theIr ha
contract so provides. bthty IS one WhIch has been repeatealy recog-

3. A stipulation that a telegraph com- nized. . 
pany will not be lla.blefor damages unless Taylor v. !-lttle P.m:k, N. R. & T. R. Co. 39 
a claim is presented within ~ixty days applies to Ark. 148; Ltttle Rock. Jf. R .. &: T. R. Co. v. 
a failure to dellvercau..<>ed by uegligen(:e. Harper. 4-t- Ark. 208; St. Lows, 1. No & S. R. 

NOTE.-Telegroph me.-'<ro!7es; sHpulation for sixty I The s:tipulntlon does not, however, exempt tbe 
days'notice in tontracts. company from the statutory penalty for negli~ent 

A stipulatIon in a telegraphic blank. thaUhe COlL- delay in the tramrrni.$sion or delivery of a telegram. 
pany will not be liable for damages where the "Damages" means compensation for an injury; 
claim is not presented in writing within siXtydayg but the penalty is inflicted by law to quicken the 
attersending themt'S-"Ug'f'. is reasonablesnd obliga- diligence of the compatly, and the plainWf is en
tory. Hill v. Western U. Teleg. Co. (Ga.) May 7'1 titled t-o it whetber damaged or not. Western U. 
1890. Teleg. Co. v. Cobbs, 4'; Ark.3U. 

The sender of a rllCS!!8.g'e who writes anll signs a See note to Western C"_ Teleg. eo. v. Short (Ark.) 
blank is chargeable with knowledge of and lU!5ent 9 L. R. A. 'iH. 
to such conditio~ lbid. l 
11 L.R A. 

See also 11 L. TI. A. G64. 



WESTERN U:SIOS TELEGRAPH CO. V. DAUGHF.RTY. 103 

Co. v. Lesser, 46 Ark. 236; Little Rock, ~ll. R . 
. ~. T. R. Co, v. Talbot,47 Ark. 97; St. Louis, 1. 
M. & 8. R. Co. v. Weakly. 50 Ark. 397. 

An agreement that an action for a debt or 
dama.;e~ claimed upon a special contract shall 
be brought within a definite period. which is 

; shorter than the period of statutory liq:litation, 
is valid. 

Greenhood.Pub. Pol. p. 505; North Western 
Ins. G'o. v. Phami:r Oil &- O. Co. 31 Pa. 448; 
Lnf)is v. Great Western R. Co. 5 Hurlst. & N. 

·8(;7: ,$o,tfhern F!:rp. Co. v. Caldwell, 88 U. S. 21 
Wall. 264, 22 L. ed. 556; United State8 Exp. 
Co. v. Harris, 51 Ind. 127; &vthern Erp. Co. v. 
Hunri.irutt, 54 lOss. 566; DalNw/I, v. St. uJUi.!" 
K. C. &N. R. Co. 76 Mo. 514; lVolfv. Western u. 
Teleg. Co. 62 Pa. 87; Young v. Western U. Teleg. 
Co. 2 Jones & S. 390, 65 N. Y. 163; West
ern U. Teleg. Co. v. Jones, 95 Ind. 228;' West-

· e1'U U. Teleg. Co. v. CoMs, 47 Ark. 344: Cole v. 
Western U. Tele,1. Co. 33 Minn. 227; Heimann 
v. Western U. Tete!]. Co. 5-7 ·Wis. 562; Massen
Dille v. Wn.tern U. Teleg. Co. 17 Jl0. -App. 257; 
Western U. Teleg. Co. v. Rains,63 Tex. 27: 
Western U. Teleg. Co. v. Dunfield, 11 Colo. 335; 
Gray, Teleg. ~ 34, p. 62. 

-,yr. Jesse Da.ugherty, appellee, in pro
,prlil persona: 

'Then it is proved that the agent of a tele· 
graph company received a message and failed 
to deliver it, and there is no proof to acconnt 
for or excuse the negligence, it may be as
sumed to have been intentional on the part of 
the agent or a gross disregard of duty. 

Little Rotk &; Ft. S. Teleg. Co. v. Daris, 4l 
Ark. ';9. 

The stipulation upon a tele~rili blank, re-
o 9uuing the sender to present his claim in writ
Ing within sixty days. especially in a case of 

, thIS kind, where there has been an entire neg-
1ect of duty. and no attempt to deliver the tele
gram, would be unreasonable and void, as 
against public policy. 

Johnston v. lfeRtern u. Tf.!eg. Co. 33 Fed. Rep. 
·362; Smith v. W£,!itern U. Tele,q. ,co. 83 Ky. 

104-; Tre,~tern U. Teleg. Co. v. olaa,38 Kan. 
679; lVe3tern U. Teleg. Co. v. Lon!Jlrill (N. )I.) 
llIarch 21, 1889; Ayer v. Welftern U. Tekg. Co. 

"4 Xew Eng. Rep. 784, 79 Me. 493; PeanaU v. 
lre8tern D. Tdeg. Co. 44 Hun, 532. 

Hughes, J., delivered the opinion of the 
, -court: 

This is an appeal from a judgment for $-30 
against the appellant in favor of appellee, to 

· .co.mpensate him for damages sustained by the 
failure of appe1lant's sen-ants to deliver a te1e-
7farn sent by appellee from:X ewport to Claren-

· don, Ark. 
There was printed upon the face of the blank 

form upon which, the telegram was written 
the8e words: "The Company will not be lia
ble for damages in any case where the claim is 
Dot presented in writing within sixty days after 
sending the message." 

The circuit court made the following decla-
ration of law in the case: "'3d. The condition 

'·in reference to delay in presenting claim has 
no application to a failure to deliver caused by 
-the neg-lhrence of defendant's ag-ents." 

The"only controversy in the case is over the 
· c?rrectness of this instruction, and the solu

t100 of tbis depends upon the reasonableness 
"l1L. RA. 

and validity of the above stipulation on tbe 
blank of the Telegraph Company, upon which 
the message was written by appellee's agent, 
and sent over apPellant's telegraph line. 

It has been several ti,mes held by tbis court 
that a common carrier may limit its liability 
by contract, though it cannot stipulate against 
its own negligence or the negligence of its servo 
ants. 

The question is Dot one of power or right to 
make regulations, but of reasonableness of the 
re,gulations. 

-The stipulation that the Company would not 
be:Iiable, where the claim is not presented within 
sixty days. was an ag'reement of the plaintiff 
with the Telegraph Company, add was not in 
violation of any statute, and if reasonable, aDd 
not against public polIcy. was binding upon 
him. We know of nl) principle of the com
mon law that would prohibit it. 

It was not a contract to cover the neg1i~ence 
of the Telegraph Company. It was a stipula
tion against the deJay and neglect of the plain
tiff .in presenting his claim, and it does not ap
pear unreasonable. 

By means of the character of the business 
and the great number of messages sent oyer 
the lines of a telegraph company, and the im
portance of early information of claims, to en
able the company to keep an account of its 
transactions. snd the impossibility of recalling 
them aU and accounting for them from mem
ory, after the lapse of a considerable period of 
time, it does not appear that a stipulation that 
a claim for damages should be presented, in 
writing, within sixty days from the time the 
message is sent, is unreasonable. Wolf v. West· 
ern U. Teleg. Co. 6Z Pa. 87; Young v. Western_ 
U. Tele!]. Co. 6.') N. Y. 163; ColB v. Western U. 
Teleg. Co. 33 Minn. 227: Heimann. v. Western 
U. TeT.eg. Co. 57 Wis. 562. 

Such a condition is not only not a stipulation 
a,~ainst the negligence of the company, but it 
implies that a liability may be incurred for neg
ligence, and it requires that one who seeks to r~ 
cover damages for such negligence shall present 
his claim in writing within sixty days or be 
held to have waived it. Com:ention rinclt 
legem. JIassenf}ale v. Western U. Teleg. Co. 17 
Mo. App. 257. 

"When a definite term. is fixed, the question 
of its reasonableness is to be determined by the 
court." lbia. 

In the above case tb~ days was held to be 
a reasonable time, and twenty days has been 
held sufficient. 

We know of no public policy that would be 
violated by conceding to a competent person 
the right to make a reasonable contract, and it 
is not unlawful for such a person to limit him· 
self to less time than would be allowed by- the 
Statute of Limitations, within which to a-ssert 
his claim for dama!Z"es, for violation of a con
tract. Sach an one-may renounce a pri.ne~e 
allowed him bI law and such renunciation 
will bind him. It is said that "Statutes of Lim
itation prohibit, not the limitation of actions, 
but the indefinite postponement of them.'
Greenhood, Pub. Pol. p. 505; No-rtk We~te-rn 
Ins. Co. v. Phl}miz Oil &; C. Co, 31 Pa. 4-!S; 
Wo~ v. Western cr. Telttl. C(). lJupra; Western 
U. Tele!J. Co. v. Rains, 63 Tex. 27. See Gray. 
Teleg. p. 62 .... 
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The authorities are almost uniform in main-I circuit. co.urt, was erroneous fo! the rea~ons-" 
taininO' t.be reasonableness and validity of such above mdICated; when:fore, th6Judgment'lSTC
a stip~lation. . • l'ter.sed and the cause t8 remanded /or a 1i.euJ 

The third declaration of law, made by the tnal. . 

NEBRASKA SUPREME COliRT. 

STATE OF NEBRASKA. Pljf. in Err .• 
r. 

Samuel CHICHESTER 

( •••• Neb •• _ •. ) 

~eld that illegal voting at a. vUlage 
election is Dot punishable under the pro
visions of sections 181 and 182 of the Criminal 
Code. 

(February 3, 189L) 

E RRO R to the District Court for Gage County 
to review a rulinO" sustaining a demurrer to 

an information charging defendant with ill~gal 
voting. .Ajfirmed. 

The facts are stated in the opinion. 
Mr. Hugh J .. Dobbs. for plaintiff in er:or: 
Penal Statutes, like all others, are !o ~ fru~ly 

construed with reference to tlIe legtslauve In· 

lent 8iI expressed in the enactment. 
Sedgw. Stat. and Canst. L. pp. 282, 358; 

Re;; v. Hodnett, 1 T. R. 96; Tlw ]mluatry. ! 
Gall. 114; Fnited State8 v. Atherra Annory. 35 
Ga. 344; Com. v. Martin, 17 .Mass. 359; United 
Statu v. Winn. 3 Sumn. 209; Com. v. Lorin!l. 
8 Pick. 370; Com. v. Dana, 2 ]Iet. 329. See 
nlso People v . .Jl.'arner, 4 Barb. 314; Com. v. 
Cone 2 Mass. 132; Cummings v. Com. 2 Va. 
Cas.' 128; Peo-ple v. Flanda8, 18 Johns. 164.; 
QUflrle8 v. Etate. 5 Humpb. 561; Gire7i8 v. 
Rogers, 11 A.la. 545; Com. v. King, 1 'Vhart. 
44.8: OUre v. State, 11 Neb. 13. . 

.,l[r. Robert S. Bibb. for defendant ill 

error: 
A village is not designated by the word 

.. precinct," for in this State precincts are ju~t. 
what, and no more than, the word, as onh· 
narily understood. imports. They are mere 
territorial diruioDS or districts created for cer
tain political and adlflinistrative purposes, and 
without the Eembhmce of corporate chamcter. 

State v. Dodge Comity Comrs. 10 Xeb. 20. 
There is no ambiguity in this Statute, but 

there is a clear omisliion to create the offense 
cbarged in the information. If there "be any 
doubt whether the Statute embraces the offense, 
that doubt is to be resolved in favor of the 
accused. 

United Stf1te8 v. Murri., 39 U. S.14 Pet_ 464. 
10 L. ed. 543; United Staie8 v. Wiltberger. 18 
U. S. 5 Wheat. 76.5 L. ed. 37; Ur.ired State8 
v. SlulrJon. 15 U. S. 2 Wheat. 119.4 L. ed. 199. 
And see also l"errett v. Atwill. 1 BJatchf. 151,"," 
156; Sedgw. Stat .. aDd Const. L. 324---334;-1 
Bishop, CT. L. ~~ 134-145; rnited States v. 
Cla,Vton. 2 Dill. 224. 

A departure from the language of an unam
biguous statute is ~ot justitie~ by any !ule. of 
construction, and IS an exercISe of leg1slatl.e 
authority. 

~"'e'lCfll Unir:ersal JIm Co. v • .JluzUnIJ, 115 N. 
~. Y. 170; .J.VeUI-e8 v. State. 49 Ala. 3~. 
"Head note by NORVAL, J. 

11 L. R. A. 

Norval. J., delivered the opinion of the· 
court: 

An information was tiled in the District 
Court of Galre County charging the defendant 
with unlawfullY voting at an ejection held in 
the Village of Finey, in. said county. on !he-
1st day of April, 1890. The informatIOn 
charlJ'es .. that Samuel Chichester, late of the
county aforesaid. on the 1st day of April, 1890, 
in the County of Gage and .State of Nebra~ka 
aforesaid. then and there bemg, and not haVIng' 
actually resided, in the Village of l'2illey, in 
said County of Gage and State of !\ebruska, 
the same being an incorpornted 'Milage under" 
the laws of the State of Nebraska, for three 
months next preceding the annual election held 
in said villaO'e on said day did uDlawful~y, 
willfully anl'p~rposely vote in said YilJa.!rC at 
said election on the day aforesaid, su<:h elec. 
tion being then and there duly authonzed by 
the laws of this State:." A general demurrer to 
the information was sustained, and the State· 
excepted to the ruling of the court. The· 
('Ounty attorney briD$S the case to this. c~urt 
for review under sectIOn 515 of the Cnmmal 
Code. . 

The qu~stion'presented for decision is whether' 
illegal votin!! at village elections is punishable
under the provisions of section 182 of the 
Cnminal Code. Section 61, art. 1, chap. 14, 
Camp. Stat., prescribes the .qualific3ti?ns ?f 
those entitled to vote at electIOns held lD vIl
lages and cities of the se('flnn claS5. It is .re
quired that tbe pers.on be a qualified elector of 
tbe State. 8Ofl8 resident of the city or village 
for three months preceding any election therein. 
Section 182 of the Criminal Code, under wbich 
tbe prosecution was brought. pro.ides that 
'<any person who f<ball vote in any precinct or 
in anv ward of 8 city in this State in which he· 
has not actu{lIIy resided ten days, or such 
len,!!th of time as required by law, next pre
ceding' the election, or intowbich he Sh31l htlve' 
come 'for temporary purposes merely, shall be' 
fined in any sum not e-sceeding $500, ·nor less· 
than $50 and imprisoned in tbe iaH of the· 
proper c~unty not more than six months." 
The lan!!'Ua!!'e used in exprt'5s terms defines the 
offense ~f il'leT.l1 voting in a. precinct ano. city, 
and prescribe; the punish:.;nent theref~r. Y~l. 
lage ejections are not 8p€ClficalIy mentIOned m 
the section; and unless the word '·precinct.''' 
u,<:ed therein, includes tlnd embraces the word 
"villatTe" it is ob .. ·jous that the LellisJature has. 
failed to'impose 8 penalty for jJlegal voting at 
vill:u!'e elections. The section, being a penal 
one, ~must be strictly construed. The intent.ion 
of the law-maker in enacting it mmt be deter
mined by giving the words tbeir ordinary and 
popular signification. The. word.s "Yil1i~ge'~ 
and "precincts" are unlike In theIr meaDlng'. 
A village is a municipal corporation created 
for the purpose of 10cal government. and maY' 
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sue and be sued; a precinct is a political SUb--, 181 was to make the provisions of the chapter 
division of a county, possessing no corporate apply to all kinds of elections, special as well as. 
powers. We conclude, therefore, that the general, held in any of the political subd.i. 
word "precinct/' 8S used in the section, does visions enumerated in the chapter, for any pur. 
not include 8.viHage. pose authorized by law; but it was Dot intend. 

It is claimed by the learned county attorney ed to extend its provisions to elections held in 
that. when sections 181 and 182 are construed any political subdivision of a county not therein 
tog-ether, "they cover every species of illegal enumerated. There is no law or statute in this 
voting at any election authorized under the State making illegal voting at village election:i 
laws of this State/' Section 181 provides thaL 8 crimp,. The need of such a law must be con· 
"the provisions of this chapter shall apply to ceded. but it cannot be supplied by judicial 
all elections authorized by the laws of thi:i interpretation. That would be legislation, 
State." It may be observed that chapter 19 of which is placed upon another department. 
the Criminal Code, which contains this sec· The exceptions taken to the 8u8t(lining of th~ 
tion. embraces senral sections, each relatiD,g demurrer to tlle information musl be or-erruled. 
to offe[Jses a~ai[Jstthe Election Laws. The sole Judgment accordingly. 
purpose of the Legislature in enacting section The other Judges concur. 

KORTH CAROLINA SUPREME COURT. 

STATE OF XORTH CAROLINA, Appt., 
". 

:N. B. LEWIS. 

C •••••• N. C ••••••• ) 

I. So long as a. judge assumes to act in 
that capacity under a commis.:'ion from the 
governor. although Issued without allthority. he 
is a de faetQ judge and his acts are valid so far as 
they dect the public and the rights of third per
SOns. 

2. A de facto Judge~ who has acted as 
such through the trial of'aprosecution. 
has DO authority to arrest judgment after a 
verdIct has been entered, because he has become 
convinced that his commi:;sion is not valid. If he 
ceases to act WI a de facto officer by his own vou. 
lion. he has no lLUthOrity to arrest 8. judgment; 
and if he is still mch an Officer the judgment 
should be pronounced.. 

3. It is the duty or a court 16 l'€Solve all 
doubts in favor of an official act at the chief e.x. 
6Cutive officer of the State. 

4. An order assigning a judge" to hold 
rall terms" of a court in lieu of a deceased 
judge may be upheld under the power to assign 
BUch judge to hold special terms of the <,our! un· 
der the circumstances, on the ground tbat the 
goYernor did not exceed the limit of his powers, 

although the" fall t~rms" were to be held at tbe
time appointed by law for the regular fall ses. 
!!ions. 

5. Under a statute providing that the 
governor may order a special term of" 
court in any county whenever it shall appear to 
him by the certificate of a judge or of the county 
commL .... ioners. or otherwise, that a certain state 
of facts exists. he is the sole judge of the suffi_ 
ciency of the eVidence to satisfy him that 8special 
term :is required. 

6. The death ofa judge is an n unavoid
able accident." within tbe meaning of Const. .. 
art. 4,1111 .. giving the governor power, in case of 
unavoidable accident, to assign another judge to
hold a term in lieu of the one unable to preside. 

7. Under a Constitution giving the gov
ernorpowertoappointdistrictjudges,. 
and, in cage of the protracted illness of, 01' an un_ 
al"oidable accident to. the judge of & partic~ 
dk-trict, wbich renders him unable to preside, to 
require the judge of any dLortrict to hold specified. 
terms of court in the district of the disabled 
judge. the gOl"emor may. upon the death of a 
judge, assign a judge from another district to" 
hold terms in deceaent's district during a reason
able time which is allowed to elapse beforp the 
appointment of a succes..~r to the decea...«ed judge. 

(.nat:Ls. J .. dissents from pr0j)08[ti01l8 3-7.) 

(December 2:? lsoo.) 

NOTE.-offieer de facto. I iug" Brown v. Lunt. 3T ~re. 428; Burke v. Elliott, l 
An Officer de facto is one who has the reputation Ired. L. 35.'5; Conol"er v. Devlin. IS How. Pro 4i7; E» 

of being the officer he assumes to be. and yet is oat parte Strang .. 21 Ohio St.. 610. 
ft good officer iIi point of law. Clark v. Ellston.:; While an officer de facto is in actual possession of" 
New Eng. Rep. 559.146 )18..."8. 4-1 .. citing Rex v. Bed· the office and in the exercise of its functions and 
ford Level Corp. 6 East, 356; Petersilea. v. Stone., 119 the discharge of its duties. there can be no other-
111l8S. 405. incumbent. Hamlin v. Kassafer,15 Or. 4.'56. 

To make one 8 de farJo officer, he must have some 'Illere C8.nnotbe 8. defactoofficerwit"hout adej'llrl} 
appeanmce of right to the office, which would lead office. Willard v. Pike, -4 New Eng. Rep. 607. 59 ,to 
the public, withoutfnqufry, to suppose him to be 202, citing Goodwin.v. Perkins. S9 Vt. 598. 
the officer he assumes to be. Cox v. Houtrtoo"& T. Two' pel'8Ons cannot be officers de facto for tbe
e. R. Co. 68 Tex. 226, citing Franco-Texas Land Co. 8ame office at the same time. State v. Blossom, It 
v. Laigle. 59 Tex. m State v. CarroL. as Conn.4i9. :St:i".3l2. 
See nott to State v. Pet:lle (Ind.) 8 L. R. A.:!!S. It an office is filled, and the duties pertaining 

The mere claim to be a pnblic officer is not enough thereto are performed, by an officer de jure, another 
to COnstitute a person an officer de facto, but there person, although claiming the office under color or 
must be some color of claim or right to the Office, title. cannot become an officer de facto. Ibid., cit_ 
or. Without such color, a performance of officiftJ. iog McCahan v. Leavenworth County Comrs. 8 un. 
duties, with the acquieseence or the public. for 441; Boardman v. Halliday. 10 Paige, mIX. Y. Cb.. 
such a length of time as to raL"8 a presumptirm of L. ed. 953; )forgan l". Quackenbush.22 Barb. Ill; 
CQlorable right. Hamlin v. Kassafer.13 Or. 400, cit- Cohn v • .Heal, 61.lfiss. 399. 
1!L.RA. 

See also B L. R. ~\. 202; 48 L. R. ..!. 412. 



106 NORTH C.iROLI~.!. SrrPRElIE COURT. Dxc ... 

a verdict of guilty. it was error to allow the 
motion of the defendant. and enter the order 
8rre3ting the judgment. "ere we to concede 
not only that the governor did not have the 
power uuder the Constitution to appoint him 
and clothe him with the rightful authority. but 
tbat his acts u.s a de/acto officer also ceased to 

Statement by Avery. J.: be valid and bindin,g-. as t-O thcpublic and 'hird 
'This was all indictment for assault and persons, when he declared in open court his 

battery with a deadly weapon, tried at the J nly purpose to abdicate because he was of opinion 
"Term, lB90. of the Superior Court of Rocking- that the said term could not have been lawfully 
'ham County. before 'V"hitaker, J. The judge held except by a successor regular1y appointed 
was acting by virtue of the following commis- and commissioned by the governor to fill the 

APPEA.L by plaintiff from an order of the 
judge presiding at the July Term, 1890. of 

the Superior Court for Rocking;ham (Jonnty 
8rresting judgment after verdict against de
fendant indicted for assault with a deadly 
weapon. llelJeJ'sed. 

-sion from the governor: v~('anc'y caused by the death of Judge.Shipp • 
.. Raleigh, July 8. 1890. 'stlll hlS refusal to proceed further wlth the 

U To Han. Spier Whitaker-Greeting': business of the court would not affect the 
co We, reposing special trust and confidence validity of any previous act done under color 

in your integrity and knowledge, do by these of his appointment from the governor. and 
presents appoint you to hold fall tenus of the when he was balding himself out to the public 
Superior Courts of Rockingham County be- as the rightful incumbent by virtue of the 
ginning July 22, 1890, and Stokes County be· special commission entered of record. Judge 
ginning August 4, 1890, in the ~inth Judicial 'Yhitaker was a defacto officer, so long as he 
District, in Heu of Han. Wm. Shipp, deceased, continued to preside and to assert his power 
Bnd do hereby confer upon you aU the rights, under and by -nrtue of the commission issued 
privileges and powers usf:"ful and necessary to by the governor, even if we concede for the 
the just and proper discharge of the duties of sake of the argument that he was not tbe rigbt
your appointment. In witness whereof his fully constituted judge of tbe Superior Court 
.exceUency, Daniel G.Fowle, our governor and of Hcckingham County. and that his power as 
commander-in-chief, hath si!rned with his hand a defatto officer continued only so long as he 
tb('se presents, and caused our ~reat seal to be exercised it. Chief Justite Butler. in the case 
affixed thereto. Done at our CIty of Raleigh, of State v. Carroll. 33 Conn. 449, after a very 
this 8th day of July, in the year of our Lord, ex.haustive examination and review of the 
-one thousand eight hundred lind ninety, and in Endish and American authorities, defines and 
the one hundred and fifteenth year of our classifies officers .de facto as follows: "An 
American independence. Dan'l G_ Fowle. officer de facto is one whose acts, thougb not 
Governor. By' the ?Ovemor. Wm. L. tbose of a lawful officer, the-law, upon prin
Saunders, Sec. of State.' ciples of policy and justice, will hold valid so 

There was a verdict of gunty, prayer for far as they involve the interests of the public 
judgment, motion in arrest of judgment for and third persons. where the duties of the office 
that: Judge Shipp baving recently died, and _ were exercised: first. without a known ap
the position of superior court judge for the! pointment or election. but n~der such circum
Eleventh Judicial District being now vacant. by I stances of reputation or acquiescence as were 
Teason of the governor's fa.ilure to appoint his calculated to induce people, without inquiry, to 
successor as Jequired by the Constitution and I submit to or invoke his action. supposing him 
laws of Xorth Carolina to do, there is no one I to be the offic{'r he assumed to be; second .. under 
autborized to hold the court which in the order color of a known and valid appointment or 
·of rotation should have been held by Judge election, but where the officer failed to conform. 
Shipp. The appointment of Judge Spier to some precedent requirement or condition. as 
Whitaker to bold this regular term of court is to take an oath, give a bond, or the like; third. 
without authority under the Constitution. be under color of a known election or appoint
being in the order of rotation of judges required ment, void because there was a want of power 
to hold the court of the Second District, Judge in the electing or appointin,£! body, or by reason 
Shipp's successor. under sections 11 and Z) of of some defect or irregularity in its exercise, 
1Uticle 4 of the Constitution, being the only such Ineligibility. want of power or defect 
person required or authorized to hold said term being unknown to the public; fourth, unrier 
"Of said court. Ttat this case is therefore coram color of an election or appointment by or pur
'1Ion j~ldite. TIis honor, having found as a fact suant to a public unconstitutional law before 
ibat JmJ.1t Shipp waq dead hefore his special the same is adjudged to be such." 
-commission to hold this court was issued, a1'"- If it be admitted that the governor was not 
rested the judgment. and the solicitor appealed. empowered by art. 4, ~ 11, of the Con~titution, 

to require Judge Whitaker to hold the term of 
Rockingham Court, which Judge Rhipp before 
his death had been assigned to hold, still. when 
the commission was is"ued even without au-

Jlc88Ts. Theodore F. Davidson. 4tt,1/
Gen., R. H. Ba.ttle and Sa.muel F. 
Mordecai. for the State. 

No appearance for appellee. 

Avery. J., delivered tbe 
-court: 

thority. and the appointee nndertook to dis
charge the duties required of him, be was, in 

opinion of the so far as it affected the public and the rigbts of 

If Judge Spier Whitaker was acting either 
de jure or de facto as judge of the Superior 
Court of Rockingbam County, in opening and 
-organizing that court. and in presiding at the 
trial of the defendant, until the jury· returned 
11 L. R. A. 

third persoDS, de flJ(:to judge of the court, so 
long as he assumed to act in that capacity, be
longing" to the third class mentioned in the 
opinion of Cldtf JU8tiU Butler. The defend
ant. finding tbe judge holding the court byau
thority of a commission from the governor re-

> 
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Quiring him to discharge that duty, without 
·objection, if he hud ground for raising any. 
pleaded Dot guilty to the charge of assault and 
battery. and, after a trial io which no excep
tions were cntered to the rulings of the court, 
the jury returned a verdict of _ )Zuilty. Up to 
this point, his honor was assuming his judicial 
functions, and it is Dot material, if his real pur
pose wns to make a caRe on appeal for this 
court in which the validity of his official acts 
as judge of that court would be brought in 
question. because, so long as he proceeded in 
the transaction of the business of the term, he 
was judge de facto of the Superior Court of 
Rockingham County. and his acts were as valid 
and conclush'e on the defendant, Lewis, as 
though he had claimed himself. and been ad
mitted by all oth£>l's, to be the jud.e-e de jure 
of that court. If the defendant should bea'gain 
put upon trial for the same offense. there can 
be no question that the record of this trial, in
cluding a copy of Judge Whitaker's commis
sion, would sustain a plea offonner conviction. 
After the judge had determined tbat he was 
Dot empowered to hold the court by virtue of 
the commL.."Sion, he ordered, on motion, that 
the judgment be arrested. If, by his own 
Tolition, he ceased to be a defacto officer after 
the verdict was entered, then he had no au
lhorit,Y to arrest the judgment. If he was still 
a de facto officer. there was no sufficient reason 
why the jud,.!!ment of the (;ourt should not have 
been pronounced, as it must hereafter be eo· 
tered, on motion of the solicitor. The princi
ples we haye' stated, as embodit'd in the opinion 
In Mate v. Carroll, supra, are sustained bytbe 
decisions of this court as "We11 as the courts of 
1)ther States. Burke v.- Elli"ott, 4 Ired. L. 355; 
Gilliam v. Reddick, Id. 368; People v. Staton, 
';3 N. C. 5,16; Nate v. Edens, 95 N. C. 693; 
St{tfe v. Speaks, ld. 689; Litty-Gen. v. Crocker, 
13~ 3Iass. 214; Pete'l'silea v. Stone, 119 }la'3s. 
4~:); Nate v. Carroll, supra. and authorities 
-c~ted; D('llIS v. Stat.:!. 49 Ala. 311; Venable v. 
Curd, 2 Head, 582; Conorerv.De'i'lip. 15 llow. 
Pr. 4.0; State v. lHlUams, 5 Wis. ~08; Wood-
ruff v. J[cHarry. 56 IlI. 218. " " 

Tbe news which we bave thus far preS{'nted 
haw the approval of all the members of the 
-court. 

A majority of the court concur in resting- our 
ruling upon two additional grounds: (1) That 
there is nothing in tbe record which, in leg-d.l 
eontemplatioD, excludes the posibility that the 
governor appointed the judge to hold two 
~pecia.l terms,-one in Rockingham and the 
other In Stokes County; and if he did not have 
t~e po\\""er to require the judge assigned to a 
different district to bold "specified regular 
terms," under tbe provisions of section 11. art. 
4 • .it will nevertheless be presumed tbat he was 
EXercisinO" bis rigb\ful authority in ordering 
the holding of special terms. (2) That the 
governor did not in fact transcend his au· 
thonty, if he issued the commission, not be· 
cause it appeared to him that special terms were 
necessary in the counties named therein, but 
trn~er the idea that be was empowered to re-. 
qUIre the judge appointed to hold II specified" 
~gular terms, on account of the death of the 
Judge ~55igned to the Ninth Judicial District, 
a.nd whIle he had under consideration the selec. 
tron of his successor. 
llL.R.A. 

Section 11, art. 4, of tbe COD!=titlltion is 89 
follows: .. Every judge of the superior court 
shall reside in the district for which he is. 
elected. Tbe judge shall preside in the courts 
of the different districts successively, but no 
judge sball hold the courts in the same district 
oIteoer than once in four years, but in case of 
protracted illness of the judge assigned to pre- ' 
side, or any otber unavoidable accident to him. 
hy reason of which he shall be unable to pre-
side, the governor may require any jndge to 
hold one or more specified terms in said district 
in lieu of the judge assigned to hold the courts 
of the said district." 

Section 913 of the Code is as fo]]ows: 
.. The governor shall have pow~r to appoint 
any judge to hold special terms of the superior 
court in any county. and. by consent of the 
governor, tlie judges may exchange tbe courts 
of a particular county or counties; but no 
judge shall be assigned to hold the courts of 
any district oftener than once in four yeaTS. 
and. whenever a judge shall die or resign, his 
successor shall hold the courts of the district 
allotted to his predecessor." 

Section 11, art. 4, of the Constitution, in its 
bearing upon the Statute in reference to special 
terms, bas been more than once construed 
by this court, and it is now well settled that 
the governor uuder its express provisions has the 
power to require a judge to hold one or more 
special terms in different districts from tbat to 
which he bas been assigned in the regular 
conrse of rotation. State v. Speaka, 95 N. C. 
691. 

In the case of State v. Watson, 75 N. C.139, 
Justice Rodman, for the court. says": .. The 
reason assigned by the goveroor in the com
mission, stated to be that two judges had agreed 
to a partial exchange of districts, does not in 
our opinion avoid the commission. The gov
ernor is not bound to assign any reason in the 
commig,<::ion, or to this court. As to all the 
world, except the Legislature, be is the final 
judge of the fitness of his ressons. It may be 
that he desired to accommodate tbejudges, and 
no pnblic inconYeniencp. occurred to him as 
probable. If so, we cannot say tbat the rea...<:on 
was insufficient, and that being insufficient it 
avoided the commission. In doing so, we 
would dearly encroach on the executive duty 
and responsibility," 

It is the duty of this court to resolve all 
doubts in favor of the constitutionality of a 
statute pas...~d by the Legislature, or of an offi
cial act of the chief executive officer of the 
State. As the court says in State v. Watson, 
8upra • .. the governor was Dot bound to assign 
a reason;" nor must we, because a reason has 
been embodied in tbe commission, conclude 
that the governor had DO otber sufficient 
grounds for requiring Judge Wbitaker to hold 
the court. It may be, for aught that appears 
to the contrarY in the record proper. that the 
governor actea. on a certificate framed onder 
the provisions of the Code, ~ 914, and sufficient 
to warrant his calling a special term at the time 
when the regular terms were ordinarily held. 
He had the power to do so, and might issue the 
order direct to the judge. Neither the certifi· 
cate forwarded to the executive office nor the 
notice sent down to the county commissioners 
(Code. 915) constitute an essential part of the 
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record of the term. This court is Dot bound to the governor had unreasonably postponed mak, 
conclude that courtl'l were not special terms be- io(J' a second appointment? 
caUse they are called "faU terms" in the com- 'Vhere the Constitution has clothed the go,,"
mission, nor because they were held at the time ernar with the power to require a judge to bold 
appointed by law for holding the regular faU a court in a district different from that to w hieh. 
sessions. Judge Shipp being dead, the gov- he is by general law assigned, upon certain 
erOOT had the power to caU special terms of the conditions, as to the fulfillment of which he" 
courts both in Rockingham and Stokes Coun- must of necessity be the jlldge, when he i€;sues 
ties. We should always assume that he did the commission, this court will assume if be 
not in fact exceed the limit of his powers un- conhl, for any reason, lawfully require such
der the Constitution, when, consistenUy with service of a judge, that in fact the emergency 

, every fact disclosed, it may be that his acts had arisen, that called for the exercise of thC" 
were valid. If it be granteil that the successor authority given.him by law. State v. Watson,. 
of JUdfJe Shipp, had be heen appointed and in- supra. 
dueted into office, would have been the proper Constitutional as well as statutory-pronsions._ 
officer to hold the regular term of the court in made in pursuance of the Organic Law, arC" 
Hockingham at the precise time when JUdfJe often so frnmed that the governor is left to de
Whitaker presided there, this court is not at termine in bis discretion whetber the cantin
liberty to jump to the conclusion that some de- geney, on the happening of which be is to
lay in tilling a vacancy is not allowed, in orner exercise a certain power, has arisen. Cooley.
that the governor, when he thinks the public Const. Lim. margo pp. 41 and 187; Kendall v. 
interest will be best snbserved by doing w. Kinq,~ton, 5 Mass. 533. And in ~ucb instances. 
may take time to consider and inquire as to the there is no power lodged elsewhere to correct a. 
fitness of persons wbose names are suggested mistake of judgment on his part. The Legis· 
for a position so important and responsible. lature can notice a willful abuse of authority. 
Where the appointment is tendered and de- It is provided in section 914 of the Code that 
elined, or if for any other reason tbere is delay. the governor may order a special term of the 
while the chief executive is institutin!! inquiry superior court to be held in a county, whenever
for the purpose of selecting a suitable-person to it shall appear to bim "by the certificate of any 
fill the office, he is not prohibited from requinn.!! judge, a. majority of the board of county com
ajudge who is not engaged in holding the courts missionel"8, or other~ise," that a certain state of 
of snother district to hold oue or more terms in facts exists. He is the sole judge of the sum
that to w~ich there is no judge assigned. If ciencv of the evidence to satisfy him that the
the governor should purposely and unreason- busin-es3 of a court if! such as to require the
ably postpone the exercise of the appointing holding of a special term. The Legislature 
power, for that, like any other misfeasance in eQuId not require the governor to exercise bis 
office, the Legislature may call him to account. power of appointment within a given period, 

Since section 11, art. 4, of the Constitution, and therefore the Statute must be underSrood 
as amended in 1875. was construed in State v. (in a qualified sense growing out of this limit 
Monroe, 80 N. C. 373, to prohibit only the hold- to their authority) as meaning that the succes
leg by any judge twice in four years of the sor, whf'n appointed, <, shall hold the courlS of 
whole series of courts comprebended in one dis- the district aHotted to his predecessor" that 
!rict (and that C81'e bas been since approved in shall not have been previously held. But, 
State v. Speaks, 95 K. C. 692), it is too late to looking exclusively to the phraseology of sec
contend t.hat the constitutional convention in- tion 11, art. 4, we tbink that we are warranted 
tended to put an eud to all exchanges or the in resting our ruling upon the ground that the 
bolding' of the courts in the same county oftener Constitution by its express tennsempowered th~ 
tban once in four years, with only the two ex- governor to appoint Ju((?e Whitaker to hold 
ceptions,-wbere the judge assigned is disabled the two" sPf'Citied terms" in lieu of tbe judge 
by protracted illness, or some accidental injury. aS5i,;,,,ned to the district because he bad not, for 
Courts ba~e been held in all portions of the want of sufficient time to select among e1igibl~ 
State by judges acting under commissions lawyers, or for other good reason, designated 
from the governor, and we are not disposed to the successor to Judge Shipp, who had dieJ.
entertain a proposition to overmle adjudications after being sssi!wed by law to the Xintb Judi
so often acted upon by the chief eXet'utive officer cial District. The word "aeciaent", in its ie!!:lt 
of the State. In section 25, art. 4, of the Consti- sense bas been defined t.u be "(ll an event hap
tution, we find the provision that" if any per- penin.~ without tbe concurrence of the will of 
son elected or appomted to any of said offices the person by whose agency it was cau!'Cd; (2) 
shall ne~lect and fail to qualify • such office shall an event tbat takes place without one's fore
be appomted to, held and filled as pronded in sight or expectation." The death of JfI(ff!~ 
case of vacancies occurring therein:' vi7_, by Shipp of course is due to Dhine agency, and 
the governor. Suppose the governor :;bonld I therefore the tirst of the two definitions could 
appoint one to fill such a vacancy, and the ap- not be adopted upon our theory in this ca"e; 
pointee sbould accept but fail to qualify imme· but. on the other hand, the additional qualify· 
dialeiv, would the governor ha~e the right, and ing and intensifying word "unavoidable" would 
would it be his duty. without regard to circum- imply, not simply the passive state of ha~ing 
stances, to make a second appointment imme- no agency in bringing about the event, but the 
diately. because there was some official work active e-:tertion of one's powers to preYE'nt. it. 
awaiting-the qualifil.'ation of the new appointee? Death is an event that takes place without the 
Would the courts be jnstified in declaring tbe foresight or expectation of its victim, a3 well 
acts of the old incumbent void, because the as in spite of the natural resistance of hi" Tital 
governor's frst appointee, in lieu oLthe person powers and energies, and is an .. unavoidaNe 
elected and declining, neglected toqualify~ and accident," happening not only without tbi' con
nL.RA. 
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.currence of tbe will of the man, but because. 
although summoning all of his wiH power, he 
-eannot prevent it. 'Vebster says that the word 
" accident" is often used in the sense of "an 
undesigned and unfortunate occurrence of an 
afflictive nature; a casualty; a. mishap, as to 
die by accident." The same - author defines 
"'unavoidable" as meaning "incapable of being 
shunned or prevented; inevitable." Combin
ing the ~ynonyms of the two words, it seems 
that we might say with propriety and accuracy 
that Judge Shipp, though dead, bad, on account 
of an" inevitable mishap. or an occurrence to 

eleven judges the duties and labor of twelvea 
Such an unreasonable dereHclion in the dis
charge of a duty imposed by the Constitution. 
as would appear palpably to be a willful abuse 
of bis power, would make him amenable be
fore the General Assembly, the highest of aU 
criminal tribunals in.the State. 

The order arresting judgment in this case is 
reversed,and the court below will proceed to en
ter snch judgment as it may deem proper, if the 
solicitor shall pray the judhrment of the conrt. 

Judgment rer:ersea. 

bim of an affiictive nature," that could not Davis. J.: 
have been prevented, been unable to preside. Judge ·Whitaker was de jure judge, and his 
If, using the word" accident" in the sense of acts, while holding defacto a regular term of 
.. chance," we hold that the framers of our Rockingbam Supenor Court, which was by law 
Organic Law meant to provide only for the to have been held by Judge Shipp, or by his 
contingency of the judge being disabled by -successor in the event of a vacaney, were valid; 
some unforeseen injury to him. can we give and tbis is sufficient to decide the question be
effect to the adjecti\'e "unavoidable," by look· fore us. But I do not concur in the opinion 
iog into the facts attending his mishap~ and de- that the governor had the power to require him 
daring judicially that it could not have been to holtI that court under article 4, § 11, of the 
shunned by any degree of care on his part, and Constitution, or to appoint bim to hold it under 
that any occurrence to him, except death, was section 913 of the Code; and I will content my
utterly inevitable, had be exerted all of his self with a brief statement of myopinion~ with
power to obviate' it? Anderson, in his Law out elaboration. I think article 4, § 11, of the 
Dictionary (p. 12), says: .. An accident is an Constitution. as amended by the convention of 
event or occurrence which happens unexpect· 1875, means to provide for the inability of a 
edly from the uncontrollable operations of nat- living judge, regularly assigned in order of ro· 
ure alone, and without human agency;"-and tation to preside in any district, to do so be· 
t~at unavoidable accidents are "such as are cause of his protracted illness, "or any other 
'lDevitable: or absolutely unavoidable because unavoidable accident to him, by reason of 
-effected or influenced by the uncontrolable op-- wbich he shall be unable to preside," in wbich 
-e~atiODs of nature." Id, p.13. The same autbor event "the governor may require any judge to 
gIVes also another defiDition as follows: .. An llOld one or more specified terms in said dis· 
accident not occa-;ioned in any degree, remotely trict in lieu of the judge assigned to hold the 
-.or directly, by want of siIch care or skill as the courts of said district(' and I do Dot think 
law holds every man bound to exercise." But that .. by any fair and unstrained implication, it 
from tbe nature of the case the framers of tbe can be made to apply to a vacancy, for that is 
Co~stitution could not have intended to make provided for in clear, express and unruistak. 
theIr meaning dependent npon the decision of a able language in sectioo 25 of the same article. 
-question of negligence, and must have used the and section 11 provides only for courts to be 
words in the other Sl;nsc in which they are de- held iulien of the disflbled living judge. who, 
fi~ed by the anthors. This interpretat.!on brings assoon as bis disabilities shall be removed, will 
thIS section into harmony with sectibn 2.5, art. return to bold his courts, and not in lieu of his 
4, Where it is provided that until a newly elected succe:o;sor who tills tbe vacancy caused by his 
Officer. or one appointed in place of a newly death, resignation or otherwi.;;e, unless he also 
el~cted officer, failing to qualify, sball comply shall be under some temporary disability. 
'nth tbe conditions precedent to his lawful in- Under section 913 of the Code, the governor 
duetion into office, the incumbent shall hold has power to "appoint any jud$e to hold a spe
"bver. In that event the dnties are discharged cial term of the superior court 10 anycounty.u 
y the person whose regular time has expired, and to consent to the exchange of ccurts by 

-even while the governor issc::arching for a suit· judges, but he has no power to appoint a spe
able peNon to appoint in lieu of another chosen cial term of the court except as provided, and 
to Sllc.ceed him. In our case we interpret the only as provided, by sections 914 and 915 of the 
C~nstltution to IDPaD that while the chief exec· Code; for it will be observed that tbe constltn· 
'1~hve ~fficer is taking 8 reasonable time for de- tional provision.-artA,§ H,of the Constitution 
1.l>t>ratlOn, and acquirin~ information that will of lSG8 as it existed when State v. Watson, 75 

Iud him in choosing a competent and worthy N. C.136, was decided,-authorized the gover. 
vtficer. be may require an unoc('opied jud,1!e nor, "for good reasons wbich he shall repOrt to 
to hold a specified term or terms of the courts the Legislature at itscnrrent or next session, to 1! tb~ district to which his appointee will require any judge to hold one ormore spedfied 

- . assIgned by the ~nerallaw immediately on terms of said courts in lieu of the judge in 
hIS qualification. If we ha .... e fairly construed whose district they are." This provision does 
~be. language of the framers of the Consti- not appear in the amended Constitotion. 1 nm 
~ltion~ the consequences of giving tbe sec· not aware of any construction that has been 

1100 a proper interpretation are to be cousid· placed npon article 4, § 11, of the present Con
~red by those intrusted with making statute stitution. or upon section 913 of the Code, by tws and suggesting alterations in the Organic this court, that will confer upon the executive 
. aw. But we see no gronnd for apprehend· power to appoint or require a judge to hold a bng that a governor will ever abuse his power regular term of the court in a vacant jndicial 
y such unreasonable delay as to impose upon district. State v. Watson. 8tl.pra, does L.)t con-

11 LR. A. 
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strue either. but is bnsed upon and is a. con- against the record and knowled~e with ""bieb
struction of article 4, § 14. of the Constitution tbe court is cbarged. that Judge lVbitaker was
of 1868, which by express, language conferred required to hold a special term of Rockingham 
upon the governor. for "good reasons which Superior Court, the governor had DO power tu
he shall report to the Legislature:' etc., power appoint such a court to be held at the same time
to require 8 judge "to hold ODe or more speci. as the regular term; and if it appeared at any 
:fled terms in 1ieu of the judge in whose district time other thaD a regular term, by the certifi
they are.'" And that case does not do more cate of any judge, a majority of the board of 
than declare that the governor under that sec· county.commissioners, or otherwise, that the
tion of article 4 of the Constitution of 1868 "is business of the county required it, the duty of 
the final judge of the fitness of his reasons" as the governor is imperative, whatever may be· 

, to all the world, except the Legislatllre~ to wbich his opinion as to the necessity of the special 
he is required to report them. There is no term, to order it. The language of the Statute
such provi:::ion in the present Constitution or is "shall," and his executive duty is to obey. 
laws, and it is no authority in construing the' But it is said that the death of Judge Shipp· 
provisions now being considered. State v. was an accident, within the meaning of article 
..Munroe, SON. C. 273, so far as it relates to arti- 4, ~ 11, of the Constitution. I canoot concur 
ele 4, § 11. onlyas.<;erts iliat it does not restrict in this 'view. It would never occur to me to
the Legisla.ture from creating an extra term of' say that Jud,qe Shipp was "unable to preside'~ 
the superior court of any county, and desig· at Rockingham Court by reason of the acddent 
Dating the presiding judge to hold the same; of his death. Death would put no accidental 
and State v. Speaks, 95 N. C. 689, safar as this suspension to his ability to hold the court, but 
question is conceclled, cnly asserts that the acts it 'Would create a vacaney. and- DO one .could 
of an officer de facto are as bindillg as if he hold it in lieu of him until the vacancy was 
were an officer dejure; and, in that, all concur. filled. for there was no one in existence in lieu. 

It is not contended by me that the amended of whom it could be held. One may fill a va
Constitution intended to put an end to all ex· caney created by the death orresignation of an
chan~s, or that tbe Legislature has _Dot the other, but can it be said that be is actin~ in lieu
power to provide, within the limits of the Con· of the dead man? His power to act enaed with 
stitution, for tbe creation of additional or spec- his life, and, when that ended, his place was
ial courts, inferior to the supreme court, and vacant, and until filled there was no ODe in it 
to provide for the manner in which they may to act, or for whom another could act. So> 
be held. but I do not think that the courts much of the opinion as is based upon the sup· 
which Judge Whitaker was required to hold posed necessity that might otherwise be im· 
were spedal terms or additional courts provid· posed upon the governor to act hastily is an ar':' 
ed for by any law. This court is bound to take gurnent ab ineonrenfenti. the force of which 
judicial notice 'Dfthe times and places at which IS, I think, greatly lessened, if not rendered 
tbe regular terms of the superior courts are Dmwtory, by the provisions of sections 914 and 
held, and we are bound to Know, judicially, 915 of the Code, underwbich special terms, if 
that itwas the regular fall term, and not a spec· any necessity or emergency may exist. may be
ial term of Rockingbam Court that Judge appointed in the manner plainly prescribed by 
'Vhitaker was required to bold. law, without the exercL5e of any doubtful or-

We are charged with the knowledge that the uncertain power wbich may not exist. Con
governor had no power to appoint a special euITing in tbe conclusion arrived at~ and re
term of Rockingham Superior Court, except as gretting that I cannot concur in the entire
provided for in sections 914 and 915 of the opinion of the majority of the court, which, 
Code, and there is no evidence to warrant the howenr harmless it may be at the present time. 
assumption or pr(>sumption that tbe governor may. I fear, in the future, become a dangerous 
was acting under those sections. ~o far from precedent in the hands of an unwise or uncon· 
it. it appears from the record, and is found as a scientiolls executive, I feel constrained to enter
fact. that it was a regular term which was to my dissent to so much of the opinion as holds 
have been beld by Judge Shipp. I do not think that the governor had the rightful power to re
that the governor is the sale judge of the sum-I quire J~fd!J13 Whitaker to hold the reg. ular fall 
ciency of the endence to satisfy him that tbe term of Hocking-bam Superior Court, mace 
business of the court is such as to require the vacant by the lamented death of JUrlfJe Shipp, 
holdin~ of a special term; and, even if we I who, in the order of rotation, ,,"ould have been. 
could presume~ without any evidence and I the proper judge to preside. _. 

lOW A SlJPREllE COURT 

Geor~e E. CROW • .Appt., 
x. 

W. II. BROWN ,I at 

( ... _Iowu .• _.' 

Property purchased by a pensioner of 
the United States Government with his 

.sOTR.~<.::ee Johnson v. ElkIns (Ky.) SIL R. A. In!; 
Holmes v. Tallada (Pa..) 3 L. R. A. 219. 
11 L.R.A. 

pt:'nsion money is exempt from execution or nt
tachment for his debts under U. 8. Rev. 8ta~ 
§ 4,4., prOviding that pension money shall inure 
whoHy to the benefit of the pen.';ioner. 

(R()bini'On, J .. di.8sents.) 

(October 24, 1800.) 

APPE.\L by plaintiff from a judgment or 
the District Court for Adams County sus-
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taining tL demurrer to the petition in an action 
brought to enjoin the sale upon execution of 
certain real e!;!ate alleged to be exempt there
from. Recused. 

Statement by Rothroc~ Ch, J. .. 
This is an action in equity by which the 

plaintiff seeks to enjoin the sale of certain real 
estate upon an execution against him and in 
fa VOt of the defendant Brown, upon the ground 
that the said real estate is exem pt from execu
tion and sale. There was 8 demurrer to the 
petition, which was sustained. Plaintiff ap
peals. 

69 Iowa, 495; Farmer v. Turner. 64 Iowa, 690,. 
and in }foster v. B.1J'7l1e. 76 Iowa, 295, 300. 

In the first and la'll of the cited cases }Jr. 
Justice Beck, and the writer hereof, dissented 
from the opinion of the majority. Xo formal 
dissent was entered in the other cases. Since 
the final opinion was filed on rehearing' in the 
ca!:'e of Foster v. Byrne, the personnel of this
court bas been chang-ed, and upon a full ex. 
amination of the question a majority of the 
court are of the opinion that the property pur
chased with pension money is exempt froIl) 
execution or attachment, under the Act of Con
gress above cited. The reason;; for such hold
ing are fully set forth in the disf>eoting opin. 

Jfes8'n. Davis & Wells for appellant. ions above referred to, and need not be repeated 
.. 11e881"s. Dale & Brown and J~ J. Davis. bere. It is sufficient to say that, if force and 

for appellees: effect are to be given to that clause of the Act 
The power to exempt real property in a State of Congress w hieh provides that pension money 

from the process of its courts is of the nature "shall inure wholly to the benefit of the pen
of a police regulation, and belongs to the State sioner" to the exclusion of his creditcrs, there 
wherein the real property is situated. It per- appears to us to be no escape from the concIu
taills exclusively to the domestic affairs of the! sian that the property purchased with pension 
State, over which the Congress of the United i money is exempt. Any other construction of 
States has no control or jurisdiction. I the law would permit creditors to subject the 

United States v. De Witt, 76 U. S. 9 Wall. 4.1, money as soon as it reaches the hands of the 
19 L. ed. 549. • pensioner. It is correct. as claimed by coun-

lf Congress has authority to exempt the land sel for appellees, that the weight of authority 
in this case from process of the coorts of tht. is contrary to our present holding. But courts 
State, it must have derived it from some power are not always controlled by the weight of au
expressly conferred by the Constitution of the thority. If they were, the duties of courts of 
United States. or necessarily implied from such last resort would be simply to ascertain the 
power so conferred. number of cases involving the question, and 

JIartin v. Hunter, 14 U. S. 1 Wheat. 326,4 follow the majority. There is the other im-
L. ed. 102; Cooley, Const. Lim. p. 10. port ant consideration that the weight of au-

\Yhat provision of the Conetitution confers I thority should commend itself to the judgment 
this new power. either in express terms or by and conscience of the court having before it 
necessary implication? the question .for determination. If the rule 

adopted by thIS court heretofore were such as 
that rights have accrued by reason of the role 
whereby the law as declared has become what 
is known in the law as "8 rule of property:' 
we might well hesitate to overrule the cases 
above cited. But no such result will follow 
our present holding. The relation of the cred
itor of the veteran pensioned s01dier has been 
in no seuse cbanged by the decisions of this 
court. The defendant in thiii action has not 
extended credit to the plaintiff by reason of 
the former decisions of this court. 

Rothrock, Ch. J .• delivered the opinion of 
the court: 

In tbe month of October, 1875, the de
fendant Brown recovered a jud/Zment against 
the plaintiff for the sum of $400, and costs. 
At that time the plaintiff was insolfent. The 
plaintiff was a soldier in the ·War of the He
hellion. and in the month of Oct6ber, 1886, he 
received a pension from the Unit-ed States on 
!lccount of physical disability incurred while 
In .t he military service. He was allowed and 
pmd the sum of $1,440 as arrears of pension. 
Lpon receiving said sum of money he bought 
120 ~cres of land for which be paid out of said 
pe~lSlon money the sum of $5 an acre. He 
bmlt a house on S!lid land, into which he 
mo,,:ed his wife and family. and has since oc
cupIed the premises as a homestead.. On the 
18th day of }Iay, 1889, the defendant Brown 
caused an execution to be issued on said judg
~ent. aud 1evied on the land. and by this ac
tion the plaintiff seeks to restrain the defend
fut Pomroy. who is sheriff, from selling the 
and in satisfactIon of the judgment. 

In the case oflVeM v. Holt,~57 Iowa, 712, it 
W::IS held that pension money was exempt from 
!he paJ?lent of the debts of the pensioner while 
It Was lD course of transmission to him, but 
not after it came into his possession. This 
~ongtruction of section 4747 of the P..evL<:.ed 
'.;ta!ut~s of the United Slates was adopted by a 
:a)o!'Ity of this conrt. The same principle 

as SInce been adhered to in the cases of TNP
lett v. Grali.am. 58 Iowa. 135; Baugh v. Barrett, 
11 L. R. A. 

Tla decree oj tM District Court is reuTsed. 

Robinson, J., dissenting: 
It is true that courts are not ahva~s con

trolled by tbe weight of authority, but when 
numerous courts of high standing have duly 
considered a statute, and all but one or two 
agree as to its intent and scope, one of the 
courts so agreeing should not overrule its de-
cisions, and adopt a different view of the stat· 
ute, excepting for reasons of controlling force. 
In cases of doubt it is usual and proper to g-h'e 
JITetlt considfOration to the weight of authority. 
The section of the -Federal Statute construed 
in the foregoin$ opinion is as follows: ".xo 
sum of money aue or to be become due to any 
pensioner shall be liable to attachment, levy or 
seizure, by or under any legal or equitable proc
ess whatever, whether the same remains with 
the pension office, or any officer or agent there
of. tut shall innre whol1y to the benefit of 
such pensioner." The exemption applies in 
terms only to money due or to become due. 
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-and there is no Buggestion in the Statute that The doctrine of the majority opmlOD was 
it is desiO'Ded to app1y to any other kind of approved in F-olsclwlO V. Werner, 51 Wis. 87, 
property~ The exemption applies only to such and, so far as I am aware. it has been approved 
money. "whether the same remains with th~ by no other court of last resort, althoU!!'h some
pension office or any officer or agent thereof, thing in the nature of dictum waS said in ap
~he clause quoted necessarily controlling and proval in Ha.'llrard v. Clark, 50 Vt. 617. 
Hmitio$' the effect of the clause of the section It is interesting to note, in this connection. 
ImmedIately fonowing. That is Dot peculiar that the only case cited by the ::5upremc Cotln 
to the Statute under consideratioD. but bas been of Wisconsin to support its views is Eckert v. 
frequently incorporated in substance and effect MeKee, 9 Bush, 355. That case, so far as it 
tn Acts of Congress relating to pensions. IL' supports the doctrine of the "'isconsin court, 
b'as heretofore, as a rule, been considered and was overruled by the court which decided it in 

'treated as desig-ned to exempt the pension from Robion. v. Walker. IfUpra. 
seizure for liability of the pensioner until it It has been held that, before the pension 
should be received by him. Had it been the check is cashed. it so far represents money ill 
int-ent of Congress to exempt, not only the the course of transmission that it may be dig.. 
money, but also all property in which it should I posed of by the pensioner, and the pension 
be invested, such intent could readily ha.e money thus be placed beyond the reach of 
been expressed in language which would ba\"e creditors of the pensioner. Farmer v. Turn6"r, 
left no room for doubt. To give the Statute 64 Iowa, 690; Hi88em v. Johnson and JIayu:ard 

·the effect ascribed to it by the opinion of the v. Clark, suvra. 
'tDajority requires the interpolation of words The appellee contends that Congress bas no 
which Congress deemed it proper not to use. power to exempt from execution pension money 

It was said in Rmelle v. RllOdes, 116 Pa. 134, after its payment to the pensioner. That 
·7 Cent. Rep. 656, that "tbeexemption provided power was questioned in Webb .v. Holt, 57 Iowa, 
by statute upou any fair and reasonable coo- 716, in Hi88em v. Johnson, supra, and in Cranz 
struction will only protect the fund wbHe it is v. Wliite, supra. It was referwed to, but not 
in course of transmission to the pensioner; after determined, in United StaffS v. Hllll, 98 U_ S. 
that it is liable to seizure liS other money." 343, 25 L. ed. 180, that case going no further 

In Friend v. Garcelon,. 77 )Ie. 26, it was said: than to hold that Congress roilY enact laws to 
"The question is whether this provision fur- protect pension money until it sballilave passed 
nishes any protection to or exemption of the into the h~mds of the pensioner. The power 
money after it comes into the pensioner's to enact laws, which shall h3,'ve the effect nec
hands? A careful examination inclines us to essarily given to the section under considera
the conclusion that it does not. The meaning tion by the opinion 01 the majority, iii not ex
of the section se~ms to be that the protection is pressed in the Constitution, and, if possessed 
~xtended so long as the money remains in the by Congress, it is an implied or incidental 
penslon office or its agencies, or is in the course power. In the view I take of the Statute. it is 

·of transmission to the pensioner. It is money not necessary to determine whether that power 
"doe' or to ~become due: and not money col· exists; but the fact that, if exercised. it would 
lected, that is protected by the law. Byan. create in many. if not aU, the States a new 
other provision of the F~tl.eral Statutes a pen- class of exemptions, and would be contrary to 
sioner is not allowed to pledge or s:ellany right the genC'ral policy of Congress not to interfere 
·or intere!Ot in his pension. The extent of all unnecessarily with the domestic affairs of the 
the interference of the go\'ernment seems to he several States, is an addilional reason in favor 
to insure tbe actual reception of its bounty by of the conclusion that Congress did not intend 
the person entitled to it. When the money is to exempt property in the hands of the pen
actually in the possession of the pen~ioner, the sioner, purchased with the pension money, 
protection is gone." That doctrine is adhered from liability for his debts, but did intend to 
to in Crane v. Lt·nneus. 77 )Ie. 61. leave the matter of creating such exemption 

In Cranz v. mite, 27 lian. 319, it was said to the discretion of the State Legislature. 
that the protection afforded by the Sta-tute was Happily, the General Assembly of Iowa. by 
to an undelivered sum of money, and that the chapter 23 of the Acts of the 20th Gen.eral As
clause, "but shall inure wholly to the benefit t sembly. has extended the protection provided 
.()f such pensioner," is qualified by and must by Congress til investments made by the pen~' 
be read in the light of the preceding words of sioner, and the question in¥olved in this case 
the section~ and that it "applies to money due will be of interest in comparatively few cases. 
()r to become due, and not to money paid and Believing, 'as I do, however. that the construc~ 
in po&.~ssion." It was further said that "no- tion of the Fede(3.1 Statute adopted by the ma~ 
where in the section is there reference to pen- jority is not sanctioned by the rules of con-
8ioo money in the hands of the pensioner. It struction, and that it does not effectuate the 
does not purport to exempt money in such intent of Congress. I caDnot but dissent from 
hands from the operation of state laws. eilher their opinion. . 
those of taxation or the ordinary statutes con· Certainly the prior decisions of this court 
-eerning exemptions and indebtedness!' The should not be overruled, and the great weight 
,construction adopted in the foregoing cases has of authority disregarded, unless for reasons so 
been approved in the following: State v. Fair- convincing as to leave little room to doubt the 
.ton Sa/]. Fund d'; Bid.,!. Asso. 44 N. J. L. 376; correctness of such a course; and this does not 
RobWn v. Walker, 82 Ky. 61; Faurote v. Carr, seem to me to be a case of that kind. In my 
108 Ind. 126, 6 West. Rep. 281; Spelman v. opinion. the judgment of the district court 
Aldrieh, 126 }lass. 117; Hi88em v. Johmon, 27 should be affirmed. 
W. Va. 652; St/JCku;eJJ v. Ma~ Nat. flank, 36 
Hun, 583. PetitioD for rehearing overruled. 
ULR.A. 



1890. HARBACH v. DEI! :!IoTh'"ES & KANSAS CITY R. CO. 113 

Louis H~RB~CH, Appt., 

". 
DES MOINES & KANS~S CITY Reo. 

C ____ IowR ___ .} 

1. Laying a raUroad track tn a street 
beingprohiliited by Code. II rot. until the damage 
is ascertained and paid to abutting owners. the 
company or its assignee may be enjoined from 
operation of the road until payment of the dama
ge.;, although a prior judgment for the damages 
has been obtained against the company in an 
action at law. which remains unpaid. 

2. An adjudieation on an issue present
ed by an intervening petition. which asks 
no relief by injunction, altbouStb there was a 
prayer for injunctIOn in the original complaint. 
does not bar another suit by the intervenOJI for 
an injuncUon. 

3. A judgment for damages caused by 
laying a railroad track v.ithout payment 
of compensation merges a defense of cOD--"6nt to 
the laying of the tracks, and is a ba'r to such de
fense in a suit for injunction against operating 
the road nntil the damages are paid. 

4. When the purchaser of' a railroad 
from a trespasser, who has laid the trnck 
without right to' do so, takes po!!session, a new 
cause of action ari.«es, and as to such purchaser 
the Statute of Limitations begins to run from 
that date. 

(January 29, 1800.) 

APPEAL by plaintiff from a judgment of the 
District Court for Polk County in faver of 

defendant in an action brought to enjoin de
fendant from operating its road until it paid 
the damages for the injuries resuHing to plain
tiff's property from the construction of the 
road. Rerersed. -

its title to the rail road property of the Des 
Moines, OsceoJa & Southern Railroad Com
puny, through one }I. V. B. Edgel'ly. who 
was the purchaser under a foreclosure sale in 
the federal court in October, 1887. which sale 
was confirmed, and possession obtained in J an
uary.1888. The petition asks that the defend
ant Company be enjoined from the operation of 
its road, and the maintaining of its tracks 
as laid, until the judgment obtained a,b'1linst 
the Des Moines, Osceola & Southern Railroad 
Oompany is paid. The answer is in four di
visions, and presents, in substance, defenses as 
follows: (1) That the suit in the federal court~ 
by virtue of which the road was sold to the de
fendant Company, was commenced before the 
action in which the plaintiff obt.ained tbe judg
ment which he now seeks to collect; and that 
the rendition of that judgment is a merger of 
bis cause of action therein; and that its colIec
tion must be from the company against which 
it was rendered. (2) That the action is barred 
.by the Statute of Limitations. (3) That the 
defendant Company committed no acts of in
jury against the plaintiff, and that the plain
tifI's remedy is merged in tbe former judg
ment. (4) That the tracks were placed and con
structed in tIle street and aUeyby acquiescence 
and consent of the then owner of the property 
claimed to be injured. To this answer there 
was a demurrer, which was overruled; and 
from a judgment against him the plaintiff ap
peals. 

Mr. Whiting S. Clar~ for appellant: 
The adjudication against. the Osceola Com

pany is conclusive as to the amount and the 
grounds of the verdict and judgment where
ewr brought in question collaterally against 
third parties and in this suit against the defend
ant as a subsequent grantee of the railroad 
property of the Osceola Company. 

Statement by Granger. J.: _ Strong v. Lawrence, 5~ Iowa, 57; Sidena· 
This action is based upon the fol1owingstate parker v. Sidensparker, 52],1e. 481; Ferguson 

or facts: In July and August, 1883. Jhe Des v. Kumler, 11 Minn. 104; StaN' v. Starr, 1 
::Uoines, Osceola & Southern Railroad Com- Ohio, 321; Candee v_ Thrd, 2 N. Y. 269; Swi
pany. Ihe then owner of the railroad- property hart v. Shaum. 24 Ohio St. 432; &olt v. Indi
now owned and operated by thE' defendant. the anaptjlis Wagon Works, 48 Ind. 75; Smith v. 
Des :Moines & Kansas City Railway Company, Keen, 26 Ne. 411; 1 Herman, Estoppel, ~~ 390, 
,:ithout the payment of damages to the plain- 391. 
tIff's abutting property, bid down a railroad In all cases 'where a junior mortgagee or 
track in the street south of the plaintiff's prop- judgment lienholder bas been allowed to re
erty, and another track partly in an alley on deem, when not madea party to the foreclos
the north of the plaintiff's property, which was ureof a senior mortga~e. the decree between the 
a lot and dwelling-house fronting wuth, the proper parties has been deemed conc1usive as 
l~t being 44 feet on the south front and run·; to the aIDount then due, in the absence of fraud 
DIng buck to the alley some 56 feet In a suit and collusion. 
llTOUght in the Polk Circuit Court for the May Holliday v. Arthur, 25 Iowa, 19; Johnson v. 
1'enn.1885, to recover against the then owner Harmon, 19 Iowa, 56; Ten Eyck v. Casad, 15 
of the railroad, the De.:; )loines, Osceola & Iowa, 524; KnQlf:ws v. Rablin. 20 Iowa, 101; 
So~thern Railroad Company, the damagE'S for I DQ'/J.!llo88 v. Bisll.lJp, 271owa, 214; Street v. Beal. 
laYIng these tracks, the plaintiff, as intervenor, 116 Iowa. 6:3; Cocke3 v. Sherman, 1 Freem. Ch. 
Was sub8equently adjudged to be the owner of 13. . 

. theproperty,andonOctober19,1f186,recovered In the case at bar the ground on Wbl('h 
'Verdict and judgment for the damages in tbe the equitable relief is asked has arisen since 
Sum of $1,500. In this suit the Des )Ioines. I the judgment and is a failure to pay the 
OSC'eolu & Southern Railroad Company had I judgment, and the continuance of the tracks 
apPtared and filed nn answery which was sub- and their operation in the street. 
!;('quently withdrawn; and, on default for want I In principle this court bas repeatedly decided, 
?f an answer, the case was .!'ubmitted To the in rig"ht-of·way cases, the same questions here 
)~ry for an a<:sessment of damal!es, and a vcr-l presented. 
dIet for $1,500 rendered, and Jud,zment ren- Henry v. Dubuque & P. R_ 00. 10 Iowa, 540; 
df'red thereon. The defendant herein obtained Richardg v. Dea J1oine8 Valley R. Co. 18 Iowa, 
II~R~ 8 
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260; FIlMs v. Cllit'ago &; S. W. R. Co. 39 Iowa, 
3-1-3; Oonqer v. Burlington &' S. W. R. Co. 41 
Iowa. 422; Tharp v. Burlil1gton &': S. lV. R. 
C{:l. 42 Iowa, 709; Irish v. Burlington &; 8. W:' 
R. Co. 44 Iowa, 380; ramer v. St. Louis &': C. 
R. R. Co. 55 Iowa. 68a 

The court bas full power in granting the re
lief asked to fix the status of the judgment and 
provide agaiDst its attempted enforcement as a 
condition to the relief, as in the right·of~way 
cases. 

" Gear v. Dubuque ,& S. O. R. Co. 20 Iowa, 
527; Walther v. WaTner, 25 Mo. 277; Ranson 
v. Uhica[Jo, ~ll. &: St. P. R" CO. 61 Iowa, 558" 

.1llest/rs. Kauffman & Guernsey for ajr 
penee. 

shall become a contioning t.respasser on the 
premises of another, and the injured party 
shall obtain ajudgment!ortbedamage, which 
became of the insolvency of the party, or for 
other reasons, is not collectible, does the mere 
fact of obtaining the judgment devest the prop
erty owner of the right, by other proceedings, 
to remove the trespasser. and abate the Duisaoce 
caused by the trespass? If so, we naturally 
inquire, Why? Has the position the support 
of authority or reason't We nre referred to 
Coy v. Lyons Ci(1J Coundl,17 Iowa, 1; Lamb
v. JfcCon1.:ey, 76 Iowa, 47; Hatl)k v. Etan8, 76-
Io~va. 593, and lVMtaker v. Johnson (b., 12 
Iowa. 596. But. with our understanding of 
the cases, they involve n,o such question. The 
question involved in this suit was in DO way 

Granger, J., delivered the opinion of the involyed, nor do we see how it could have 
court: been, in the suit fordamage. It is true that an 

In our consideration of the case we win injunction suit might have been in lieu of the 
5prak of the Des Moines, Osceola & Southern suit for damage; but the plaintiff had the right 
Railway Company as the "Osceola Company," to prosecute his claim for damage to a judg~ 
as it is thus referred to in ar,S!ument. The ment, with the hope or belief that when the 
Osceola Comp9.ny laid its track in the street in damage was fixed it would be p3id. The most 
question witbout authority, and the plaintiff that can be said of the suit for damage is that 
thereafter. in a proct>Ming at law, obtained a it adjudged the company a trespasser, and de~ 
jnd~"1Ilentagainstsuchcompanyfor$l,i!OO, as terminM the damage. To know wbat right 
the resulting damage, which is unpaid. Be-- this judgment gave the defendtwt Company, 
fore the commencement of the suit for damages we must look to the terms of the judgmeut and 
a foreclosure suit was cOIE.men~d in the fed· the law. The judgment fixes the damage. aDd 
era! court. which resulted io a decree and sale gives the plaintiff a right to collect the same by 
of the road, under wbieh the defendant now the ordinary processes of the court. The law 
owns it. (Code, § 464) provides that the track shaH not 

1. Tbe first question presented by tbe record be laid until the dama!!e is ascertained and 
is, Are the rights of the plaintiff so merged in paid. Tbe law contemplates both ascertllin~ 
the judgment against the Osceola Company as ment and payment before the right of occupancy 
to defeat tbis aelion? '1'0 us the logica.lcourse exists. We see notbing in the facts of the 
is to first inquire jf this proceeding would be Company becoming a trespasser, and tbat tbe 
available to the Osceola Company, if it still plaintiff sought by other means or methods to 
owned the road, and the plaintUf bad his jurlg- get his pay. and failed to crt'ate a right of occu
ment. Code. ~ 464, provides that cities shall paney in behalf oftbe Company. Thisconclu· 
"have the power to authorize or forbid the sian has stron'" support in the cases of Hen1'1/ 
location and laying down of tracks for rail· v. Dubuque rf P.R. Co.,lOIowa, 540, and Rit'h
'Ways . • • on al.1 streets, alleys and public ards v. Des .Jlot'nes ralley R. Co., 18 Iowa. 259. 
places; but no raIlway track can thus be 10- Tbe case of Con!Jerv. Burlington &- S. Tv. R.Co .• 
caled and laid down until after the injury to 41 Iowa, 419. gives recognition to this kind 
property abutting upon the street, alley or of proceeding, "as a means of coercing pay~ 
pubbc places upon which such railway track j ment of dam::H!es." See also Irish v. Burling~ 
is proposed to be located and laid do,,"n has! ton d'; S. W. R. Co., 4.41owa. 3S:0, in which case 
bef'n ascertained and compensated in the man~ "" there seems to have been a judgment, and not 
ner provided," etc. a mere assessment of damages. See also VaT~ 

It is to be kept in mind tbat this proceeding ner v. St. Louis &- C. R. R. Co. 55 Iowa, 677. 
is not, in Whole or in part, for property taken This reasoning- has been on the basis of deal· 
by the compauy. but for damage to property 'I ing 'With the Osceola Company. We next in
abutting on the street because of the location quire what advantage bas the defendant Com· 
of the road in the street. In such a case the II pany that the Osceola Company could not. 
plaintiff could not institute proceedin~. and haye! .A. point especially urged is that the 
merely haw the daros.!e WSe8sed. Mulholland I for~clo<;ure suit in the federal ('OM was com
v. Des Jloincs, A. &- W":-R. (0. 60 Iowa, 740. His i meDei'd before the suit for damage was, and 
only method of having his damage judiciallY I that the defendant Company can in no way be 
determined. at his own instance, is by 8. proceed.-l affected by the adjudication in the damage 
ing for judgment. It is, as we understand, con~ i suit. That is probably true. but we think there 
ceded that upon a mere assessment by asherifI's! is 8 misapprehension as to the real purpose of 
jury, or on appeal thetefrom, if the damage is I this proceeding. If the effect of this proceed~ 
not paid, the company may be enjoined on the! ing is to establish a liability against thedefend~ 
ground tbat it isa trespas.<;:er. and maintaining a.1 ant Company for the judgment in question, 
nuisance; that the occupancy of a street in such then the force of appeBee's position is apparent. 
a manner, wit bout first taking steps to ascer· But we do not understand pla.intiff to assert the 
tain the damagf', and paying the same, is a I defendant's liability on the judgment, but only 
nuisance. See JIerdlants Union Barb nOire Co., that by its purchflse it obtained no right to 
v. Chicago, B. cf' Q. R. Co. 70 Iowa, 105. maintain the tracks in the streets in question; 

.As we understand, tben. tbis qt1estion is that the Osceola Company bad no such right. 
practically involved: If 8 company or person even after the judgment for damage, and that. 
11 L. R. A. 
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the defendant Company took only the rights 
~f the Osceola Company. With thIS view there 
seems to be little room for controversy as to 
this branch of the case. The defendant Com· 
pany purchased only the Osceola Company's 
roads and tracks, with such rights as the com
pany possessed. If the Osceola. Company' had 
not the right to maintain the tracks in the street, 
this Company bas not. This proceeding' is to 
give the Company its choice to pay the damage 
and occupy the street, as the Osceola Company 
might have done. or. without payment, to 
abandon the street, as the Osceola Company 
could have been required to do. The autborI
ties cited have no application to sllch a state of 
facts. As we view the case, the defendant 
Company has no right to the streets, by virtue 
of its purchase, that should not be accorded to 
the Osceola Company, if it were a defendant 
in this proceeding. 

One other point urged can best be considered 
in this connection. It is that in the suit for 
dama~e there was a prayer for an injunction, 
as in this case; and hence that the point bas been 
adjudic1l.ted, and is a. bar to thi!> proceeding. 
It is doubtful if tbe question properly arises 
under the state of tbe record; but it is sufficient 
to say that the damage suit wasorip:inally com
IDeD<'ed by one Kelly,who then owned t.he abut
ting premises, and his petition did contain such a 
prayer. Pending the suit the plaintiff, Har· 
bacb, became tbe owner of the premises, and 
the interested party adverse to the company, 
and came into the suit by intervention. The 
adjudication was finally Oll the issue presented 
by tbl;' intervention pttitiOll; and no relief is 
therein asked by way of _ injunction, nor did 
that proceeding in-volve any issue in this case. 

2. The fourth division of the defendant.'s 
answer pleads that the tracks were laid upon 
the streets in question by the acquiescence and 
con~ent of the then owner of the abutting 
preruise8. given by parol. The demurrer, of 
C?UTse. admits the facts, but denies their suffi
ciency. The petition alleges the obtai6ing of 
the judgment against the Osceola Company 
for damage, and that fact stands undenied in 
the case, and is to be treated flS a fact; and, as 
to the Osceola Company, that judgment oper
ates as a merger of whatever defenses mig-ht 
have been pleaded in the suit. The fact that 
it .occupied tbe street by the consent of the 
8.buttin.~ property owner, of course, could have 
beEn pleaded, and would have been a good de
fense. By the neglect to so plead, that com· 
p~ny would be barred. The defendant Com. 
pany is in no better. position. By its pnre-base 
It succeeded to no more rights than the Osceola 
Company had. 

3. The only remaining' question requiring 
consideration is that of the Statute of Limita· 
tions. It is true that more than five years 
eJap.<;.ed after the ~tracks were laid before the 
commencement of this suit. The case of Pratt 
,:. De." Moine.' .Zv. Tv. R. Co., 72 Iowa, 249, is re
!Ied upon by appellee as controlling this point 
In the Cft.-"€. We, however, think tbe point 
must Le ruled on a state of facts entirely differ· 
e~~, and as to which the case has no applica
bllIty. A few words, to our minds, sbould be 
Conclusive of this branch of theca..<:e. The 0s
ceola Company, while occupying tbe street. 
was, as we ha,e held, a trespasser. It had DO 

IlL.RA. 

right to maintain the track in that place. 
Having no such right, a conveyance of its in
terest to the defendant Company could give it 
no such right. So far as the defendant Com· 
pany is concerned its trespass began when it 
assumed to maintain the track in the street. 
Its act in this re.<;pect .is entirely distinct from 
that of the Osceola Company. The judgment 
for the trespass against the Osceola Company 
is not against this Company; and, if it pays it, 
it is only to secure a right in consideration of 
the payment. The Osceola Company had the 
right to pay the judgment, and continue its 
tracks on the street. The most that the defend
ant Company can claim in this resl'€ct is the 
right to do the same thing. When the defend· 
ant Company took possession of the street, a 
new cause of action arose. The plaintiff might 
permit the Osceola Company to "'remain, as a fa
vor, or for other reasons. Such 3. privilege 
would not pa~s by a sale of the road to this 
Company. This cause of action did not arise 
until January, 1888, and is not barred by the 
Satute of Limitations_ The answer does not 
state a defense to the plaintiff's cause of action, 
and the district court erred in overruling the 
demurrer. 

P..ece-rsed. 

Petition for rehearing denied October Term, 
1S90. 

A. R WILLETT, Appt., 
o. 

S. YOUNG et al. 

( __ .. _ .Iowa. _____ , 

1. Trustees of a township are Dot; per
sonally liable on. an ortler directed to the 

. town clerk to be paid out of the rownship tund 
and signed by;them with the words .. trustees" 
added to their signature. 

2. The invalidity of~a. trustees' order 
given for property "purcha..~ for a township will 
not make them personally liable on the order. 

(February 9, lim.) 

APPE.A.L by plaintiff from 8 judgment of 
the District Court for Story County in 

favor of defendants in an action brought to 
hold township trustees personally liable npon 
an order given by them in payment for prop· 
erty purchased for the township. Affirmed. 

The facts are stated in the opinion. 
Mr. J. W. Willett for appellant. 
J-[eS8rs, runson & Gifford and F. D. 

Thompson for appellees. 

Rothroc~ J., delivered the opinion of the 
court: 

1. The order upon which the suit was 
brought was in these words; 

OFFICE OF THE BOARD OF TRUSTEES 
State of Iowa, } of the 
Story County. Townsbip of lIilford. 

June 30, 1877. 
To tha clerk of said township: 

Pay to the Wauchope Grader Company, or 
bearer, three hundred and seventy"five dollars, 
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