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rosell... . . 827
; 2868, Countracts in restraint of trade.. 353
3768. Limitation In actions to enforce
stockholders’ lEabil-
ity.. 620
§ 5799, Aucended charters subject to Con-
¥ 5800 u lr.ltutlcm1 i .. g 8, 627
3800, rations; competition. ... 53, 523
% 5803, En?m rcement of ar’éicle 4 of Con-
Btiulion... .. ..., 339

4ST.R. A,

a
Mlinois,
Constitution, 1370.
Art. 4, § 13. Act shall embrace but one
subject. . . ees BIT
Art 4, § 20. Assumption of dEbtl by state 577
Art. 4, § 29, Protection of miners, e DD
Art. 8, § 1. Free-school 878teM.ervucnsas BT
Statutes,
1557, Feb. 18, p. 299. Establishment of
Normal Unlversity. 577
1361, Keb. 14, Approprmtion to Unlver- 518
BilY i
1867, Feb, 28 :Baard ot ‘Educatlon  of
lilinola. ... .... ... 78
1879, May 28. TI'rotectlon of coal miners. 555
1887. June 15. Prohibiting sale of cigar-
BLLEB. vve sa ss sessa 233
1805, July 1, }) 232, Inspectlon of mines 654
1897, June 1

Appropriation to Univer-

st aean

1807, July, p. 260. Inspectlon “of ‘mines. .
Revised Statules.

517
654

Chap. 24, art. 5, § 1, cl 46. Regulation of
|quor business. ..., 263
Chap. 24, art. 5, § 1, ¥ 50. Regulating
‘sale of provisions
2, 263
Chap.

24,nrt.5,51,153.
TOViS e e

lInspeet!on of
P
Chap, 24, art. 5, § 1, 1 66. Enforcement

232

263

of necessary police
ordinances.. .. .
Chap. 24, art. 6, § 1, ¥ 78. Promoflon of
public health,...... 232
Chap. 24, art. 9, § 1. Power to make lo-
cal improvements... 330
Art. 9, § 46, New assessment........... . 330
Art. 8, § 49, Contracts payable trom as-
Bessments., , 330
Art. 9, § 64. Rule for chlmants holdlng
vouchers.... .- verr 330
Chap. 3%, § 2. Descent...... treerenaeasn 562
Hurd's Revised Statutes, 1895.
P. 267. Regulating sale of provisions....
Starr & Curtis’s Annotated Statutes,
Vol 1, ed. 2, p. 726, art. 9, 1 117, Power
to make local im-
provements.. .. ... 330
Yol 1, ed. 2, p. 177, art_ 9, 1 163, Con-
tracts payable from
assessmlenti. .. .
VoL 1, ed. 2, p. 784. Rule for claimants
holding vouchers...

330
230
Indiana,

Statutes.

Mutua! fire Insurance com-
panies..... 384

Moutual life insurence com-
panieg. ... .. .. ... 364

Davisg’s Revision, 1876.
P. 923. Voluntary associations.......... 364
Revised Statutes, 1881,
§§ 3745-3763. Mntualpg;? Insurance eom-

1852, June 17.
1885, Dec. 20,

e eee

Reviged Statutes, 1894.

Vol 1, § 273. Making new partles....... 44
3!41. Estates i COMMON, cuvieivnnnan. 215
3342, Exceplion........ cn cevvesvnsnan 238

§ 4583, Adoption of rules and regulat!ons 384

§§ 48376—4895. Mutual fire insurance com-

panfes.... .. .. .... 384
Horner’s Revised Statutea 1897
2922, Estates in common.....vsvvvvves 233

2023, Exceptlon .. . . crrrrrsecas 235
§ 3745-3763. ~ Mutual ﬂre insurance com-
PADIES. ..i vhuw vees D64

Yowa.

Code, 1897.

§ 2749. Schoolhouse tAX .. . viveverern.. 336



HKanzays.

Constitution.
Art. 11, § 1. Uniform tazatlon....cceees
Art. 12, § 1. Corporate powerB.sssssasrs
Statutes,

Free transportation to
shippera of stock.
Free transportation to

shippers of stock...

Taxation of personal

Judgments.. .. +uae
General Statules, 1837,

Chap. 68, § 7. Right of eminent domaln
by railrocad compa-

240
253
1895,
1807,
1897,

¢hap. 193,
chap. 167.
243,

252
232

chap.
» 240

BIEG. cvn v b va soasns 247
Chap. 03, Discharce of JUTF..eens-sassns 256G
Chap. 102, lmpaneling of jurors..... wess 206
Code of Civil Procedure.
§ 291. Discharge of JUT¥.iicicvenanasses 256
Code of Criminal Procedure.
§ 201, Impapeling Of JUTOTH..csnvosesenss 256
Hentucky.
Constitution,
§ 201. Prohibiting purchase of parallel
DEuvse sw vs sossus 023
Lounisiana.
Statutes,
1825, p. 82. Authority of police jurles to
accept legacies..... 84
1837, No. 29. Authority ot police jurles
to accept legacies.. 84
1882, No. 124. Donations and bequests
for educational,
charitnble or liter-
Ary purposed....s.. B0
Revised Civil Code.
Ayt. 427, Deflning political corporation.. 83
Art. 433. Rights aond privileges of cor-
purations.. .. .. «. 83
Art. 950. 1ncepaclty of heits...ovennanas 84
Art. 953, Existence of heir on opening of
succession. . £4
Art. 1470. Who may recelve dopatlons.. 83
Art. 1473, Capacity tt.uf recelving dona- 84
Art. 1490. Donatlona in 'fa'w;oi-- of stran- 83
Art 1549, Acceptance ot bh.t;lic‘t:lo‘ﬁa.tiéfl; 52
Art. 1573. Prol bltlng testamentary dis- 51
Art. 1713. Construing disposl.t'i(-)l.l...-...... 82
Maine,
Siatuites.
1873, Feb. 10. Incorporation of Camp-
eeting Aasoci&tlon 273
1883, chap. 402. Charter of Kennebec
Log Driving Compa- 52
DYoeeers vuon senne B2
1897, chap. 325, § 16. Insolvent law.... B51
Maryland.
Statutes.
1864, chap. 5, § 8. Convention law, re-

turns of votea...... €53
Code of Public General Lavws.
Art 57, § 1. Statute of Umitations,..... 628

Massachusetts.
Statutes.
1821, .
1828, chap. 143, Tax act....ceevmse

chap. 465. l&’rol'bert-y1 exempt from
tien.. .. ..
chep. 132, Connectln

18883,
18950,

9, 551

bulldings
with public sewers. 278

1802, ctap. 245, § 1. Annusl charge for
uxe of sewer...., ..
1835, chap. 186. Appropriation for street
sprinkling. . .. . 554
1895, chap. 504. Indeterminate septences 396
48 L. R. A,

CITATIONR,

Revised Statutes.
Chap. 7, § 5, ol 2. Exemptlon from taxa-

oD e cone vusess

Public Statutes.

Chap. 11, 5, cL 3. Property exempt
P $ trom tazatlon.. 549,551
Chap. 50, ! 1-3. Drains apd sewers.... 277
Cha System of sewerage...... 277
Chap 18? l ‘13, Proceeding on reversal
Of BENTEDCC.sssnnnes

Michigan,

- Houwell's Statutes.
§ 6801, Publication ot probate proceed
ings.

531

304

Minnesota.

Statutes.

1807, chap. 1886, Reqnlrlng license of bar-
[:5 C TAN

(feneral Statutes, 1894,

§ 6709, subdiv, 2, LArCeDF¥...esvecanes.. 93
; 7645, Warehouse laW..cceuioreernnnnes U3
7648. Warehouse laW..eneesanensrnnias Y3
Mississippi.
Constitution, 1817,
Hutchinson's Code, p. 35. Vote for con-
stitutionat amend-
mMelt. i e tsve veae- B
Constitution, 1832,
Hutchinson’s Code, p. 51. Mode of revis-
ing Constitutlon.... 653
Constitution, 1869,
Code 1871, p. 687, art. 13. Vote for con-
stitutlonal amend-
meBtee.. .o as asss 638
Constifution, 1390,
101. Beat of government....,scesesons 861
145. Judges of supreme court. . hi5d
149. Term of office, Lzl
$¢ 151. Filling vacancies in supreme court 636
§ 152. Division inte elrcuit and chancery
court districts..... 636
§ 153. Judges of ch-mi;t and chancery 658
bas b me saw )
§ 150. Jurlsdiction of chancery court of
atters testament-
BTY. €tCeuieeicaianns 134
§ 177. Vacaocles In otﬂcea of circuit
{udgeu or chancel-
OT8..... i basas 656
259. Removal of county BeBEuvr s onens BB
260, Forming new countieg.......eae.. 861
273. Bubmission of amendments....... 633
Code, 1871.
§ 1950. Distribation of personsl property
governed by iaws of
state.... .. eeeseess 144
Annotated Code, 1892,
t 482. Jurisdictlon of chancery court..... 134
15342. Distribution of personal preperty
governed by laws of
siate.... .. .. .... 144
§ 1813, Proeof of wills: in what county.. 134
1821. Wkto may be made parties...... 134
1822, Validity of w!li contested in two - 13
............. 4
§ 1824. Probate of will prima facie evi.
dence of wvalidity.. 135
§ 1829. Forelgn will subject to contest.. 144
Missourl,
Constilution.

Art. 2, § 4. Natural rights of citizens. 271, 598
Art. 2, § 30 Due process of law....271, 598
4, §2 Act to e;nbrace but one gub-

Art. 4, § 43.

Art. 10, § 1.

Art, 10. 3.

Art. 10 4, ax
Art. 10, §3 6, 7,

Exetr;:lpriona from taxa-

ve es. 603

OB, vvann 4



8. Rate of taxation..........
10. Taxes for municipal pur-
POSeS. .ot o
Btatutes.

1857, p. 230. Grouu(i 11’0!:- granting new
rlgl..uses vnne ann

15892, March 24, State taxatlon.........
1839, May 4, pp. 228-231, Inspectlon of

beer.... ... envess
1899, May 16, p. T72. Anti-department
store act..... cennre

Revised Statutes, 1879.

Art. 10,
Art, 10,

§ 3705. Ground for grahting mew trial..
Revised Statutes, 1898.

1424, TRepalrs on street.coivaccnsnanesa

; 2241, Ground for ﬁnmtin? new trl .

5310. ERemedy by injunction....... .

Revised Stolutes, 1899.
§ 683, Amendment ¢f proceedings......
Nebraska.
Stlatutes.
1593, April 6. House roll 278..0.ve00nnes
Code of Civil Procedure.

§ 497. Notice of sale by publication.....
New Hampshire.
Bl of Righis.
Art. 5. Recoguizing religions freedom...

Slatutes.
1696-1725, p. 382, Encrecachment upon
highway¥B.e0n 0a +ra
1756, Feb. 27. Epecroachment upon high-
WAFBrans a0 sv snans
1797, p- 315, Encroachment upon high-

WHYB. e o ve nanne
1803, p. 334. Encroachment upon high-
1830, p. 271

1530, p. b8l

WEYB.eus ov v sannn
1891, chap. 19, §§ 1, 2. greation of trusts
1833, chap. 63, §§ 1, 2. Creation of trusts
1895, chap. 4L Vacancy In oifice of may-

OF .. ccus 50 o4 sassn
1897, chap. 6, § 1. Creation of trusts...,
1697, chap. 76. Hawkers and peddlers..

Revized Statutes, 1842.

Chap. 60. Encroachments on highwsays..

Chsap. 60, § 2. 8igns and awnings not nais-

ances se an enve

Chap. 114, § 7. Police regulations......
Public Statuies.

ways
Pollce regulations...
Encroachment upon

gh-

Chap. 40, § 5. Creation of trusta

Chap. 46, §§ 1, 2. Rights of cities,.......
Chap, 46, § 3. Mayor principal officer
Chap. 47, § 3. Judges of election.,

Chap. 47, § 5 DIowers of mayors..
Chap. 47, § 7. Veto powers of may
Chap. 48, 11. Power of alderman .
Chap. 51, 8. Creation of trusis.......,
Chap. 68, § 2. Appeal from decision of

gelectmen ... oo vuas
Chap, 77, $§ 1-8. Xemoval of obstructions
in highway..
Chap. 77, § 8 Puoblle nulsance..eeeana..
Chap, 77,.§ 9. Signs and awnings not ouis-
BOCE.avs sv no svss
Chap, 198, § 6. Appointment of trustee
by judge.......... .
Chap. 203, § L Equltlyt_powers Over char-
- 108 ras 24 wn reeen
Chap. 249, § 5. Police regulations......
Chap. 266, § 19. Malicious Injury to treea
General Btatutes.

P. 15i, chap, 70. Encumbrances and en-
croachments on
highwa¥8.. .o «x =»

New Jersey.

Btatuies.
1838, Feb. 29, p. 185. Charter of New-

43L.R A, R

508
269

296

410

101

104

724

CITATIONS,

1836, Nov. 8, p. 13. Grant of 1and to Na-

thaniel PBudd......

1838, Feb. 28, p. 218. Supplement to
Newnrk charter....

18490, Feb. 28, p. 203, Supplement to
- Newark charter,....
1852, p. 419. Rights In Passale river....
1857, "Marck 11, p. 116, Revision an

amendment of New-

ark ch
March 10, p. 301. Authority to con-
stf'uct “North sew-

1857,

er
Apr, 4, p. 653, § 11]7.'.t Bup !%ment to
charter of Paterson
1868, Feb, 28. Construction of sewers and
draina in Paterson

CItY . vs ttcrrraans

1871, p. 808. Revialon gf Paterson char.
Ter . .. Lieisssiaae

1872, March 26, p. 828. Construction of
Bewers ..

General Statules.

Vol. 1, p. 465. Board of street and water
’ commisgsioners .. ..

Vol. 1, p. 468. Power to pass ordinances
Vol. 1, pp. 471, 472, §§ 50, 51. Power of

1867,

ar Berssas

street and water
commissloners .. ..
New Mexico.

Statutes.
1899, March 15, p. 101.& 2. Sales of eoal
oll (.. e,

New York,
Statutes.

18350, chap. 143,
1868, chap, 734.
1873, chap. 863.

1888, chap. 488,

Common-school act......
Right to plant oysters,.
I’ubillc schoola of Brook-

FO os o snsvtnnenan
Btandard fire iosurance

policy .. .eceniuv..
1889, chep. 161. Constructlon of sewer.
1894, chap. 356. Anpexatron of Flatbush
1894, chap. 556, tit. 15, § 28. Consoli-

dated achool law..
1805, chap. 1027. Is;suasnce of mileage
00KS .. vu crrennns
18986, chap. 835. Issuance of mileage books
Reviged Statutes, 18183.
Vol. 2, chap. 60, § 3, p. 212. Power of

trostees of church
corperations ..
Revised Btatutes,
Yol. 1, p. 728, § 55. TUses and trusts....
Vol 2, p. 63, § 40. Statute of wills.....
Vol 2 {Banks & Bros” Oth ed.) p. 1877.
Statute of wills....
Code of Civil Procedure.
§ 1338. Appeal from final judgment....,.
Chap. 15, art. 4. Payment of allmony In
Judgment of divorce
Penal Code.

Pretection of civil public rights.
North Carolina,
Conglitution,

Art. 2, § 14, Revenue.....euecpsvesnres.
Art. 4, § 14. Special courts in coities and

towns ..
Art. T, § 7. Contraction of debt.cvercuess

Private Laws.
1809, chap. 153. Raleigh charter........
1809, chap. 171, § 27. Charter of Golds-
boro: powers of al-
dermen .. .s sressss

Code.

! ‘237, Fillng of defense bond....cecees.
300. Judgment in actions to recover real

PrODErtY o v v v <-rue
§ 1871. Contracta for In.g:rchase or sale of
office.7 .. ..
2084. Farmiog out pubiic office,..
3122,

Who may practise medicine.,..,

§ 383.

'Y

29

727
724
T24
721
T24

724
719

719
720
T24

414
414

414

417

114
422

414

428
422
422
114

871
671

304
663

668
654

114

445

448
444

447
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8132, Practising without license.
3818, Jurisdiction of mayora...
35820, YViolation of ordinance.....vevee
Clark’s Code.
§ 884. “Judgment” deflned..vsveacerscsee
Olhio,
Constilution.
Art. 1, § 10, Compentsatlon for property
Art. 10, § 7. Power of local ‘taxation. ...
Statutes,
$#0 Ohlo Laws, p. 184. Labor day.......
1804, Aprtl 13 (91 Ohlo Laws, p. 142).
Powers of county
commissioners .. ..

1898, April 10 (92 Ohio Laws, p. 138).
Suppression of mob
vlolence.. ..

Revised Statutes.

437, Terms of common pleu...........

468, Judicial labor anortloned ......

§45. Powers and dutles of county com-
migslopers .. .

§ 3254 Right of stockholder to lnspect

oks. .

4446-2. Labor daY.....eceeve-
G026, 6027,

6741, “Mandamus” defined......... s

6744, When mandamuvs may not issue..

7202. Appointment of grand juror....

7240, Motion to quash ctiment.....

Oregon.
HilPs Annotated Laws.

as aa wtrs

§ 5601, subdly. 1, Care and custody of
minor children..,..
§ 501, subdiv. 2. Nurture and education
of minors..........
§ 501, subds, 3, 5. Maintenance of either
party to suit.......
502, Power of court to modify decree.
1952, Enticing seaman to desert veasel
2097. Rigbta of married womeR..ovsvss

' Pennsylvania,

Constitution.

Art. 8, ¢ 7. Prohlbltlng passage of local

gpectal law......
Art. 3, § 2L Pruhibltlon of limitation of
damages for certain
injuries ..

Statutes.
1864, April 1 (P. L. 206). Ansessing
damages for opening
o L T
1874, Aprll 29 (P. L. 73]. enten.l corpo-
1591, May 16 (P. L. 75}, 59 Hond lavw,
majority of owners.
1805, June 24 (F. L. 248). ompensation
to purety companies
Rhode Island.
Constitytion.
Todividual lbert¥..cununens
South Carolina.
Constitution, 1895.

Art. 1, § 10.

Art. 8, § 8. Exemption from taxation....
_ Sonth Dakota.
Constituiion.
Art. 1%, § 4. Limitation on Indebfedness.
Siatutes.
1890, March 8. General incorporation law
1890 chap. 37, art. 5, % 1. Issuance of

bOnds for corperate
TPCBES o« nvivesnn
1800, chap. 886. Selectwn of exempted

property.. .
48 1. R. A,

. T43

743
483

458

594

a7

275
594
273
504

178

504

787
788

788
57

CITATIORR, .
442 Tennessee.
4419 . .
449 Constitution, 1870,
Art. 1, § 8. No man go be disturbed but 6
521 Art. 1, § 22. Prohibiting peri:ia‘thiife'a' and
monopolies .. .....
Art. 11, § 8. Only general laws to be

passed .. ,. .
Art. 11, § 12. Common school fund
Statutes.

1873, chap. 25, § 35. Fund for school
purposes.. .. .. ... 173
Uniform text-book act

1899, chap. 205. .. 167
Skannon’s Coda.

P 112. Judilcial proceedinga. naeeTeess 144

1391, Fund for school purposes........ 173

] rpose
§§ 1401, 1402, Unlformhsystem of. publle
» saa sas []

ooly
§§ 2890-3%00. Nuancupative willa..vraa.e

3902, TPlace of pProbatibS..cenecearanas 146
3904. Maznner of ;f)robate in common 6
§ 3010, Manner of- probiiin'g' conteated 143
111 7
§ 3316. Copyol foreign wlll to be Tecorded 13%
3017. Proof of will sufficient to pass land 133
3918. Authentleation of will......v..ts 138
3 3921. Execuilon of foreign will ecom-
mitted to whom.... 138
2922, CContest of forelgn will.......... 138
3923. Scoldiers’ and saliors’ wills....... 147
Probate of holographic wills..... 146
|| 4234-4239. Wife's real estate; rents
and profits .. ...... 170
§ 6743, GBale of n.nwholesome food pro-
hiblted.cee o5 vessa 170
Ttah.
Constitution.
Art. 18, § 2. Taxation of property¥...... 794
Statutes.
1806, Apr. 5, p. 423, Taxatlon of property 794
Virginia.
Statutes.
1805-98, p. 201, chap. 6. Charter of
Lyochburg..es «. .. 332
Code, 1887.
1038. Powers of city and town councils 333
1719. Establishment of hospitals....... 2333
1721. Establishmentlofl temporm hos- 223
§ 2328. Judielal not!ce by nppellate eourt 333
Wisconsin,
Constitution.
Art. 1, § 8. BRight and Justice...ceen,... 342
Statutes.
899, chap, 198. Sale or (rapsfer of cor-
1 P _ perate rights .. ... 827
Revised Statutes, 1898.
§ 1210e. Stay of - proceedmgu. Dnew as-
gesSIeNl.cee o --- 833
Chap. 88, Organlzatlon. etc, of corpora-
ODS8euss 0 nm sonas S2ZT
§ 1788, Sale or tmnsfer of corporate
rights.... ..

§ 1862. Street rullway corporation
Chap. 91. Church corporaticns
§ 1490, Notice of purpose to organize

charch ecorporation. 85D
§ 2146. Execution of power by will..,... 817
§ 2302. Conveyance of land to be in writ-
ing.oov vevuve ... BR3
§ 2363. Wilful discbedience, criminal
contempt.... .. .. . 826
§ 2830. Amendments by court........... 833
§ 2918. Costs to plaintiff in action for re-
covery of money,.. 841
4076, Private communication.......,.. 841
4207. Limitation statute......veceves.. 834






- LAWYERS

REPORTS

ANNOTATED.

———

PENNSYLVANIA SUPREME COURT.

Carrie LOUGHIN

.

James McCAULLEY et al, Appts.
{186 Pa. 517.)

1. The provision of a state Constitn-

tion against Jimitaiion of llabillity for

infuries resulting in death cannot prevall over
the act of Congress permitting limitation of
liability for maritime losses.

8. The limitation of liability of the
owners of veasels, for maritime losses. by
U. 8. Rev. Stat. 1878, § 4283, may be admin-
istered in an action ai law against them iz a
siate court {0 recover for death caused by a
colliston.

3. The method tor limitation of the
ship owner's liability for maritime loss-
¢s provided in the act of Congress of 1851 by
transfer to a trustee is not exclusive; but the
limitaticn may be c¢lalmed under a general
denial it an action at law.

(July 21, 1898.)

APPEAL by defendants from a fndgment
of the Court of Common Pleas, No. 2,
for Philadelphia County in faver of plaintiff
in an action brought to recover damages for
the alleged neglizent killing of plaintiff’s in-
testate. Reversed.

The facts are stated in the opinion.

Messrs. H. L. Cheney, John F. Lewlis,
and John G. Johnson, for appellants:

The defendants ehould have been permitted
to show what fractional parts each owned
in the tug, and the value of the tug.

There ean be no question but that the court
of common pleas of Philadelphia had juris-
diction to try this case if the tort was com-
mitted within the limits of the state.

American 8. B, Co., v. Chase, 16 Wall. 533,
21 L. ed. 372; Shkerlock v. Alling, 93 U. 8.
100, 23 L. ed. 819; McCullough v. New York
& N. 8. B. Co. 20 U. 8. App. 570, 61 Fed.
Rep. 364, 9 C. C. A. 521; Wallace v. M'Con-
nell, 13 Pet. 136, 10 L. ed. 95; Taylor v.
Carry!, 20 How. 583, 15 L. ed. 1028; Mallett

NotE—Adminizirgtion of Federal laws
state courts,

in

I. Introductory.
11. Ciril loucs.
111. Criminal gnd penal latce,

L. Intreductory.

The Jdificulty encountered o reaching a cor-
Tect answer to the question suggested by the
pote—a dificulty to which so great a master of
constitntional law as Judge Story has contrid-
uted by statements io some of his opinions and
in his work on the Constitution—has arisen
mainly frem the tendency to confuse the juris-
ddietion of the court with the subject-matter over
which it is exercised, and the failure to dis-
eriminate between the source of jurisdiction
and the sccree of the rights which are the sul-
Jects of the jurisdietion. That such jJuriadie-
tion and rights may have different sonrces ia
lllustrated by the practice of the courts of en-
forcing righta arising out of acta of a foreign
country.

This illustration is used by Hamilton in the
Federalist (No. 82), where he expresses h's
-opinion that unless the state courts are express-
Iy excinded by acts of Congress they will take
cogBlzance of the canses to which those acts
may give birth.

Judge Story, however, in his work on the Con-.
stitution (vol. 2, 5th ed. p. 535) says: “And it
is only in those cases where, previous to the
Coustitution, state tribunals possessed jurisdic-
tion independent of pational authority that they
can now constitutionally exercise a concurrent
Jurigdiction.” He evidently considered (his
43 L R A, : )

proposition a ¢orollary of the proposition stated
oy him In Martin v. Jlanter, 1 Wheat. 304, 4 L.
ed. 95, that Congress cannct confer any of the
Judicial power of the United States upon the
slate courls.

This line of argument ignores the possibility
that the state courts may, under the gtate Con-
atitution and state laws, bave jorisdiction en-
abling them to lay hold of pew rights es they
arise, whatever the source of those rights may
be. It was evidently the origin of hls dictum
la Martin v. [funter, T Wheat. 304, 4 L. ed. 07,
that state courts cannot take direct cognizance
of cages arising under the laws of the TUnited
States. since ho such furisdictlon ex'sted hefore
the sdoption of the Constitution, &nd [t ean-
not be conferred by Cougress. Justice Bradley
indicatea the fallacy of the argument when he
says in Claflin v. Houseman, 93 U. 8. 130, 23 L.
ed. 33, that the dictum is only troe as to Jurls-
dieticn (not rights) depending on United States
authority. .

The same confusion with reference to Juris-
dictien and rights ia apparent in Voorhies v.
Frisbie, 23 Mich. 476, 12 Am. Rep. 291, which
denied the furisdiction of a state coutt over an
action by an ass'gnee in bankruptcy, under §}
35 of the bapkruptcy act, to set aside a tranas-
fer by the bankrupt ss a preference In viola-
tion of the act, upon the ground that the right
as declared npon by the bill was wholly ereated
Ly the act. The court says that the state coarts
ean exercife no new “powers” wholly dependent
oo, and conferred by, statutes of the United
States. The minor premise of the argument
evidently is that if a state court were to taks
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v. Dexter, 1 Curt. C. C. 178, Fed. Caa. No.
8,988,

That the action occurred on a navigable
river did not defeat the jurisdiction of the
state court, if the place was within the
boundaries of the rtate.

American 8. B. Co. v. Chage, 16 Wall, 532,
21 L. ed. 372; McCullough v. New York &
N. & B. Co. 20 U. 8. App. 570, 61 Fed. Rep.
384, 9 C. C. A, 521.

If the court could hear the case at all, it
certainly could hear the defense to it..

23 U. 8, Stat. at L. 57.

The limitation of the owner’'s liability is
& necessary incident to the ownership of ves-
sl property, and all rights of action against
owners as such &re limited by this act.

The Rebecca, 1 Ware, 187, Fed. Cas. No.
1L619; New Jersey Steam Nav. Co. v. Mer-
chants’ Bank, 8 How. 344, 12 L. ed. 465;
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Walker v. Western Transp. Co. 3 Wall. 150,
18 L. ed. 172: Butler v. Boston & 8. 8. 8. Co.
130 U. 8. 555, 32 L. ed. 1023, % Sup. Ct. Rep.
612

It cannot be objected that the defendants
should have pleaded specialiy the act of.
1884, because the Pennsyivania procedure act
of May 25, 1887, provides expressly, “spe-
cisl pleading is hereby abolished,” and “the
only plea in the action of trespass shall be
not guilty.”

Even under the act of 1851, it has been
most distinctly asserted, and reasserted,
that the benefits of a limitation of liability
to the value of the vessel could be obtained
in other ways than by the procedure referred
to in the act, and under the rules of the Su-
preme Court.

The Scotland, 105 U. 8. 24, sud nom. No-
tional Steam Nav. Co. v. Dyer, 26 L. ed.

cognizance of & case arising out of the laws of
the United Statea it would be exercising a “new
power” wholly dependent on, and conferreé by,
statutes of the United States. The major pre-
mise is undoubtedly correct, and, so far as the
minor premise Is true, the concluslon agalnst
the state court's jurisdiction Is justified; but
1t Is not pecessarily true, since the state court
may have Inherent power, not at all dependent
on acts of Cobngress, adequate to the enforcement
of mew rights although such rights emanate
from acts of Congress.

Glibert v, Priest, 65 Barb. 444, made a siml-
lar Jeclaion, Lased on much the same reasoning.
It was, in effect, overruled by Coock v. Whipple,
53 N. Y. 150, which points out that the juris-
dictlon of the state coart over the subject-mat-
ter does not depend upon the source from which
the gubject-matier emanates.

Justice Waslington in Houston v. Moore, &
Wheat, 1, 3 L. ed. 19, Accepts the doetrine of
Martin v. Ilanter, 1 Wheat. 304, 4 L. ed. 97,
that Congress eannot confer any of the judiclal
power of the United States upon the state
cotiris, but explalps it, and shows that, while it
prevents Congreas from conferring jurisdiction
upon atete courts, it does not, so loog as Con-
gress does not exercise ita mndoubted power to
make the jurlsdiction of the Federal courts ex-
cluslve, prevent the state courts from exercls-
ing jurisdiction, even over causes arislpg out
of the acts of Coogress, if they can find the
requisite authority in thelr own inherent pow-
ers. The opinion states and adepts Hamllton's
position slready alluded to.

Justice Wash!ngton's explanation of the doc-
trine has been generally followed by the later
casea, and !s expressly approved in Claflin v,
Hoauseman, 93 U. 8, 130, 23 L. ed. B33.

It §s thus apparent that the state courts
must 100k to their own inherent powers for the
pource of their concurrent jurisdiction over
cases arising out of the Federal lawa, and thay
the only purpose subserved by the provisions of
acts of Congress purporting to coufer such con-
current Jurisdiction is to negative the exclusive
jorisdiction of the Federal courta. or to with-
draw the classes of cases to which they reiate
from the exclusive Jurisdictlon prevliously con-
ferred Upon such courts.

1L Cicil lawa.

Toder the infivence of the doctrine of Hous-
ton v. Moore, 5 Wheat. 1, 5 L. ed, 19, It was
held in Delafield v. Ilinols, 2 HiL 159 (an
action by the gtate of Illinols against a citizen
of New York}, that the Federa! Constitution
did not Jdevest the state courts of pre-existiog

4SLRA

jorisdiction, and that, therefore, Congress &id
not violate the Constitution in failing to make
the jurisdietion of the United States Supreme
Court In Buita by & state agalnst a citizen of
another siate excinsive, notwithstanding thax
the Judiclal power of the United States Iz de-
clared by the Federal Coustitution to extend to
such suits

United States v. Dodge, 14 Johns. 05, held
that an action of debt by the United States on
o bond for the payment of dutles to the colleet-
or would e in the state court. Sectlons 9 and
11 of the judiclary act purport to confer con-
carrent jurisdiction on the state couris ol suits
st common law where the United States s
plalntif,

Teall v. Felton, 1 N. Y. 537, 49 Am. Dec. 352,
sustained an action of trover agalost s post-
master for detalning & nDewspaper, notwith-
standing the contention that if any action could
be maintalned apainst him the jurisdiction of
the Federal court would be exclusive. It was
argued by defendant that the case wan one of &
class of which the state courts did not take
cognizance when the Federal Constitution was
adopted, since the postoffice department waas
entirely the creation of the pationzl statute.
The court replled, however, that the plaintlf®
was not seeking redress under the postoffice
laws, but was simply seeking to recover In in
appropriate common-law tribuoal, eompetent to
afford the remedy, and in & form of action more
snclent tban the Federal Constitution or the
acts of Congress. .

Moyer v. McCollough, 1 Ind. 339, held that
suit would lie in the state court by & party hxv-
ing the equitable title to public Iznd to obtala
the legal title from one to whom the patent
was Issued by n mivtake, noiwithstanding that
the question depended on the acts of Congzresa

Chesapeake & 0. K Co. v. American Exch.
Bank, 92 Va. 403, 44 L. R. A. 449, 23 S, E. 935,
holds that the section of the United States He-
viged Statutes forbidding raliread eompanies te
keep cattle confined in cars for more than twen-
ty-eight consecutive houors without unloading
them may be made the basiy of an action by
shipper in the state ¢court for negligence.

United States v. Graff, 4 Hun, 634, gpheld
the Jurisdiction of the state court over an ac
tion by the United States for duties unpaid on
imported goods upon the ground that the pri-
mary object of the actlon was not simply te
execute the laws of the Tnited States, but to
collect a debt,

Ammidown v. Freeland, 101 Mass. 303, 3 Am.
Rep. 359, holda that the state court has juris-
diction of the action given to sellers of goods
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1001; Providence & N. Y. 8. 8. Co. v. Hili
Mfg.'Co. 109 U. S. 578, 27 L. ed. 1038, 3 Sup.
Ct. Rep. 379, 817 ; The Doris Echhoff, 30 Fed.
Rep. 140; Miller v. O’Brien, 35 Yed. Rep,
779; Crarg v. Continental Ins. Co. 141 U. 8.

- 638, 35 L. ed. 886, 12 Sup. Ct. Rep. 97; The

Rosa, 53 Fed. Rep. 132; The Garden City, 20

Fed. Rep. 766.

1f the court was unable to extend to the
defendants the benefita conferred by the act
of 1884, it had no jurisdiction of the cause.

Builer v, Boston & 8. 8. 8. Co. 130 U, 8.
555, 22 L., ed. 1023, 9 Sup. Ct. Rep, 612.

Messrs. Fred. Taylor Pusey and Wen-
dell P. Bowman, for appellee:

The 4th section of the act of 1851 provides
that a transfer of the interest of the owners
to & trustee, to be appointed by the court,
shall be deemed a sufficient compliance with
the requirements of the act; but the Supreme

Looerix ¥v. McCavULLEY.

as

Court of the United States has held that the
giving of a stipulation for the value of the
vessel as the court may think proper, or the
paying of the money into court, is suflicient
compliance with the requirements of the law.

Providence & N. Y. 5. 8. Co. v. Hili Mfg.
Co. 109 U, 8. 578, 27 L. &d. 1038, 3 Sup. Ct.
Rep. 379, 617; Norwich Co. v. Wrighs, 13
\Walil 104, 20 L. ed. 585,

The defendants made no offer whatever to
give & atipulation, or to pay the value into
court, or to convey the vessel to a trustee, 8o
that it is at once evident that they are not
entitled to the benefits of the law in this
proceeding on this account, irrespective of
the question as to whether they ecould receive
its benefits at all in the state courts. . .

The state court has no jurisdiction at all
to administer the benefits of the limited lia-
bility laws, and they can only be adminis-

by United Siates Stat. 1564, chap. 173, § 97,
to recover frow: the buyer duties kmposed on
the goods subsequently to the contract.

Actions Dy or agcinst uational banks.

The questlon as to the concurreut jurisdie-
tion of the state courts over causes Arising out
of the Federal laws has been frequently raiged
tn actioms brought by, or agalost, national
banks. As such banks are the creatures of the
Federal laws, and must look to them for the
definitior of thelr powera and the source of
their avthority, actions or proceedings by or
eagainat them, of whatever nature, are generally
regarded as arising under the laws of Congreas,
and there is express authority for the position,
at least so far as concerns actions by such a
bank, In QOsborn v. Lank of Upnited States, 9
Wheat, 728, 6 L. ed. 204. The correctness of
the position with reference to actions againvat
the bank where plaintiff's pleadings admit its
existence gnd mothority haa been challenged by
Cooke v. State Nat. Bank, §2 N. Y. 94, and Gl-
ster County S8av. Inst. ¥v. Fourth Nat. Bank,
59 How. Pr. 482:; but Cadle v. Tracy, 11
Blatchf. 101, Fed. Cas. No, 2.279, expressly
ho!ds, on the authority of Osborn v. Bank of
Tnited States, 9 Wheat. 738, ¢ L. ed. 204,
supra, that acticns against sich banka are nec-
eusorily eases arisiog uttder the laws of the
Tnited States: and the other cases involving
the guestion of concurrent jurisdiction of Lhe
t;ate courts over-such actions bave so treated
them.

Mandamus will lle In & state eourt to compel
the oficers of & national bank to exhibit to a
county assessor & list of names and residences
of shareholders with the number of their shares,
as required by U. 8. Rev. Stat. § 5210,
Paul v. McGraw, 3 Wash. 296, 2§ Pac. 532;
Paul v. Furth, 3 Wash. 296, 28 Pac. 532, and
Pawol v. Chapin, 8 Wash. 433, 28 Pac. 760.

The state courts have Jurisdiction of & salt
to compel the directors of a national bank to
declare o dividend. Hiscock v, Lacy, 8 Mlse
578, 30 N. Y. Supp. 380.

Erinckerhoff v. Bostwick, B8 N. ¥, 52, and
Nelson v. Burrows, 9 Abb, N. €. 280, hold that
& miate conrt has jorizdiction of an action by
the stockholders of 8 nstional bank against its
directors to recover damages sustained through
the latters’ negligence.

Assampsit will lle In a state court against a
national bank. Dow v. Irasborgh Nat Bank,
50 ¥t. 112, 28 Am. Rep. 493.

It s true that when these actions were de-
clded the Federal statutes expressly gave, or at-
tempted to give, certain state ecourtw concurrent
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jurisdiction with the Federal courts; bLut such
jurigdiction, conformably to Houston v. Moore.
5 Wheat. 1, 5 L. ed. 19, appears to have been
traced to the loherent powers of the siate
courts, rather than to the acts of Congress:
and there are a number of cases that uphold
the furisdictlon of the state courts over actions
by or agalinst pational banks, even upon the as-
sumption that provislons of the Federal statl-
utes purporting to confer concurrent juriedic-
tion do oot apply.

Thus, First Nat, Bank v. Hutbard, 49 Vi 3,
24 Am. Rep. 07, expressly recognizes the doc-
trine that clyll cases arising under the Con-
stitution and laws of the United States may be
tried and determined in the state courts. unless
exclusive jJurlsdiction of them has been vested
in the Federal courts, and holds that the state
ecourts wonld bave jurisdictlon of suits brought
by natlonal banks, even If § 57 of the aet of
1864, purporting (o confer concurrent jurisdie-
tion on them, conly applied to actions against,
and mot to actloos by, natiopal banks

So, also, Casey v. Adams, 102 U, 8, 66, 26
I. ed. 52, after holding that the provislons of
the Federa! statutes purporting to confer con-
current jurizdiction upon certain state courts
did not apply to local actions, upheld the juris-
diction of a state court, not wlithin those provi-
slons, over such an action.

And Fresno Nat Bank v. San Joaquin Coun-
ty Super. Ct. £3 Cal. 491, 24 Pac. 157: Adamy
v. Daunis, 20 La. Ann. 315 Cooke v. State Nat.
Bank, 52 N. Y. 98 Robinson v. Natlonal Bapk,
81 N. Y. 385, 37 Am. Rep. 508; and Holmes v.
National Bank, 18 S, C. 31, 44 Am. Rep. 538,—
upheld the Jurisdiction of state courts not with-
\n those provisions of the Federal statutes, aft-
er holding that the provislons were merely pet-
missive, and not exclusive,

Filrst Nat. Bank v. Morgan, 132 U. 8. 141,
32 L. ed. 2582, 10 Sup. Ct. Rep. 37, upheld the
jurisdiction of a state court not within such
provisions, upon the ground that they merely
created & persoual privilege that conld be
walved.

It will be observed that each one of these
varicus covstructions of the provisions of the
Federsl statutes with reference to concurrent
jurisdiction left the concurreny jurisdiction of
the state court without the express sanction of
Congresa, so that in those cases alsn the jurls
dictlon must have been traced to the inberent
powers of the state courts.

Crocker v. Maripe Nat. Bank, 101 Mags, 241
2 Am. Ttep. 336, while holding that § 57 of the

act of 1864 prevents a'pational bank from being
sued in a state court out of the city and eounty



tered in the district court of the. United
States of the proper district, or in the cir-
cuit court on appeal.

Norwich Co. v. Wright, 13 Wall. 104, 20
L. ed. 585; The Bencfactor v. Mount, 103 U.
8. 239, sud nom. New York & W. 8. 8. Co. v.
Mount, 26 L. ed. 351; Providence & N. Y. 8.
8. Co. v. Hill Mfg. Co. 109 U. 8. 578, 27 L.
ed. 1038, 3 Sup. Ct, Rep. 379, 617; Re Morri-
aon, 147 U. B. 14, sub nom. Morrison v.
United States Dist, Ct. 37 L. ed. 60, 13 Sup.
CL. Rep. 246; Quinlan v. Pew, 5 U. 8. App.
382, 56 Fed. Rep. 111, 5 C. C. A. 438; The
Tolchester, 42 Fed, Rep. 180; The Mary
Lord, 31 Fed. Rep. 416; Elicell v. Geibei, 33
Fed. Rep. 71; Benedict, Admiralty, 3d ed.
p. 320, ¥ 561.

Mitchell, J., delivered the opinion of the
eourt:
The substantial question in this case is the
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right of the appellants to have their liability
for damages to the plaintiff limited to the
value of their respective interests in the ves-
gel which is alleged to have caused the in-
jury. The act of Congress of March 3, 1831,
§3 (9 U. S. Stat. at L. 635 [chap. 43], Rev.
Stat. 1878, § 4283), provides that “the li-
ability of the owner or owners of any ship
or vessel, for any embezzlement, loss, or de
struction by the master, officers, mariners,
passengers, or any other person or persons,
of any property, goods, or merchandise
shipped or put on board of such ship or ves-
sel, or for any loss, damage, or injury by col-
lision, or for any act, matter, or thing, loss,
damage, or forieiture, done, occasioned, or
incurred without the privity or knowledge of
such owner or owners, shall in no case ex-
ceed the amount or value of the interest of
such owner or owners respectively in such
ship or vessel, and her freight then pend-

In which It Ia located, recognifes the geceral
doctrine that civll cases arising under the Con-
stitution and lawa of the Urnlted Stites may be
tried and determined o the state courts, unless
the natlonal Constitution and laws have vested
jurisdiction of them in the Federal tribunals.

detions by or against assignee in bankruploy.

The gquestion has also been frequently ralsed
in metions broucht by, or against, assignees in
bankruptey In the state courts

Ward v. Jenkins, 10 Met, 591, apheld the ju-
risdiction of the state court over an actico by
such an ssslgnee under the Federal bankrupt
Isw of 1841, upon a contract made by the de-
fendants with the bankrupt. The court held,
o effect, that the jurisdiction of the state court
In cases arising under the provisions of a Fed-
eral statute rested, not upon the ground of the
judicial suthority conferred a2 such by a law
of the Upited States, but upon the ordinary
powers of the state court acting, indeed, in the
particular c¢sse upoo legal rights which had
been created or materially alected by the legis-
iation of Congress.

The court further points out that under the
Federal Constitution the [aws of Congress are
the supreme laws of the state,— A& much so a3
statutes enacted by her own legisiature.

Stevena v. Mechanlcs’ Sav. Bank, 101 Mass
109, 3 Am. Rep. 323: Hastings v. Fowler, 2
Ind. 216; Cogdell v. Exum, 60 N. C. 464, 12
Am. Rep, 637; Barnard v. Davis, 54 Ala. 503;
Hoover v. Robinson, 3 Neb. 437: Peck v. Jen-
ness, 16 N. H. 516, 43 Am. Dee. 573; Harrod v,
Buryess, 5 Rob. (La.} 449; Russell v, Owen,
81 Mo. I85, and Johuson ¥. Bishop, Woolw,
324, Fed. Cas. No. 7,373,—are to the same ef-
fect.

Vocrhles v, Frisble, 23 Mich. 476, 12 Am.
Rep. 291, as before shown, denled the Jurisdice
tion of a state court over ar actioll by an as-
sigtes In bankruptey. wnder § 33 of the bank-
ruptcy act of 1867, to set aside a transfer by
the bankrupt 2a a preference In vioiation of the
act. This decislon rests, in part at least. upon
the ground that the jurisdiction of the Federal
courts was necessarily exclusive, gince the right
was created by the aet. The court attempted
to distinzuish the case from Ward v. Jenkins,
10 Met. 591, upon the ground that In the latter
action the right enforced existed at common
law. :

There Is sls¢ an Intimation in the opinion
that the court considered that the right created
by § 35 was in the nature of a penalty, and as
wmuch berond the state courts’ jurisdiction.
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Brigham v. Claflin, 31 Wia 607, 11 Am. Rep.
623, is to the same effect as Voorhles v, Frisble,
23 Mich. 476, 12 Am. Rep. 291, swupre, but
brings out more prominently the penal charace
ter of the actlon. Dromler v. Goodrich, 40
Wis. 131, 22 Am. Rep. G683, reafirms Drigham
v. Claflin, and Sheldon v. Rounds, 40 Mich. 425,
heki that the bankruptey court had exclusive
Jurisdiction of suits to determine the right of
&n assignee In bankruptcy to property where
the ripht was disputed under the exemption
clauge of the bankrupt law of 1867, elting Voor-
hies v. Frisble, 25 Mich. 476, 12 Am. Rep. 291.

Claiin v, Houseman, 93 U. 8. 130, 23 L. ed
833, however, upheld the concurrent jurisdic-
tion of the state courta over sults under § 33,

Juatice Bradley, who wrote the oplinion, re-
marked that I an met of Congress gives a pen-
alty to a party aggrieved without specifring a
remedy for Ita enforcement there Is no reason
why It should oot be enforced, If Dot provided
otherwise by some act of Congress, by & proper
action in the state court.

To the same effect as Claftin v. Houseman,
93 U. 8. 130, 23 L. ed. 833. are: Eyster v.
Gaff, 01 U. 8. 521, 23 L. ed. 403; Davis v,
Friedlander, 104 U. 8 570, 26 L. ed. 818; Mc-
lienry v. La Scclété, Franceise D'Epargnes. 95
L. & 58, 24 L. ed. 370: McKenana v. Simpson,
129 U, 8, 508, 32 L. ed. 771, 9 Sup. Ct. Rep.
363 ; Re Centra!l Dank, 6 Nnt. Bankr. Reg. 207,
Fed. Ces. No. 2.547: Rison v, Powell, 28 Ark.
127 ; Dambmann v. White, 48 Cal. 439: Isett v.
Stuart, 80 Il 404, 22 Am. Rep. 104; TWool-
dridge v. Rickert,-33 La. Apn. 234 : Jordan v,
Downey, 40 Md. 401; Boone v. Hall, ¥ Bush,
66, 3 Am. Rep. 253; Otis v. Hadler. 112 Mass.
100 : Lane v, Innes, 43 Minn. 137. 43 N, W. 4
McKiernan v. King. 2 Alont. 72; Gage v. Dow,
58 N. IL. 420 Cook v. Whipple. 55 N. T, 1350,
14 Am. Rep. 202: Thompson v. Sweet, T3 N.
Y. 622: Kemmerer v. Tool, 78 Pa 3147: and
Barton v. Geiler, 3 Lea, 206,

Natwralization proceedings.

As pointed out In a pote to State e wel
Rushworth v. Judges of Inferior Ct. of Common
IMeas (N. J.) in 30 L. R. A. 7683, the courts
harve not alwars been In accord agx to the true
source of the jurisdiction of the state eourt (@
naturatization proceedings

State v. Penney, 10 Ark. 621 : Morgan v. Dud-
ley. 18 B. Mon. 714, 68 Am. Dee. 735: Re Rams-
den, 13 IIow. Pr. 433;: and Ez parte McKenile,
61 8. C. 244, 28 8 F. 465 —egeem to hold. in
conformity to the general doctrine of Houston
v. Moore, 5 Wheat. 1, 5 L. ed. 19, that the joris-



1898, Lovenix v.
ing” And the act of June 26, 1884, § 18
{23 U. 8. Stat. at L. 57 {chap. 121], 1 Supp.
Rev. Stat. ed. 1891, p. 443}, makes a substan-
tially similar provision in more condensed
phrasealogy: *“That the individual lability
of a shipowner shall be limited to the pro-
portion of any or all debts and liabilities that
his individual share of the vessel bears to the
whole, and the aggregate liabilities of all the
owners of a vessel on account of the same
shall not exceed the value of such vessels, and
freight pending.” By the act of June 19,
1886, § 4 (24 Stat. 79 [chap. 421], 1 Supp.
Rev. Stat. ed. 1891, p. 494}, the act of 1884
is made to apply to “all vessels used on lakes
or rivers or in inland navigation, including
canal boats, barges, and lighters.” In Butler
v. Boston & 8. 8. 8. Co. 130 U. 8, 527, 32 L.
ed. 1017, 9 Sup. Ct. Rep. 612, it was held
that this limitation of liability applies to
actions for damages for death cansed by neg-

McCauLLEY.

ligence. And, on this point, see also Creig
v, Continental Ins. Co. 141 U. 8, 638, 35 L.
ed. 886, 12 Sup. Ct. Rep. 07. It was further
held in the former case that the limitation
of liability was enacted by Congress as part
of the maritime law of the United States,
and is coextensive in ita operation with the
whole territorial domain of that law. It
applies, therefore, to the case of a disaster
happening within the limits of a county of a
state, and to a case where the liability itself
arises from a law of the state.

These statutory limitations of liability, so
construed by the Supreme Court of the
United States, would seem to settle the
question in this case in favor of appellants.
But it is argued for appellee that they can-
not prevail agzinst the prohibition in § 21
of article 3 of the Constitution of Pennsyl-
vania against any limitation of the amount
to be recovered for injuries resulting in

gdictlon cannot rest alone opon the provisions
of the acts of Congress which attempt to con-
fer it, but that the state courts must, inde-
pendently ¢f suck provisions, have power ade-
guate to the perfomance of the acts required
to be done in the process of naturalization.
Hobhettsonr v. Baldwin, 163 U. 8. 273, 41 L.
ed. 715, 17 Sup, Ct. Rep. 326, however, holds
that the doetrine that Congress cannot vest
any of the judicia]l powers of the United States
fo the courts or judicial ¢fficers of the several
states applies only to the trial and determina-
tion of “cases” In courts of record, znd that
Congress s still at liberty to authorize the Judi-
clal officers of the several states to exercise
such power aa Ig ordinarily given to officers not
of record, such, for ingtance, as the power to
naturalize aliens, 8nd perforta such other dutles
25 may be regarded as [ncidental to the Judielal
power, rather than the jodiclal power ftself.
That case, however, did not involve any ques-
tion &3 to natpralization, but refeted to the
power of Congress to authorize justices of the
Ppeace to issue warranta for deserting seamen.

When jurisdiction of state courts excluded.

There I8 some difference of opinlon as to
whether the jurisdiction of the Federal courts
is made exclusive, and the state courts ousted
of thelr concurrent jurisdiction, by an act of
Conpress which without wordd of exclusion,
merely confers jurlsdiction uwpon the Federal
courta. It wlil be observed that in many casea
Congress had either expressly granted conecur-
rent jurisdiction to the state court, or had clear-
1y negatived exclusive Jurisdiction in the Feder-
al courts, so that this question did pot arige.

Hamilton In statlpg the doctrine says thst
in every case {n which tle state courts are not
“expressly” excinded by the acts of the national
legistature such courts will take cognizance
of the caunses to which thase acts may give
birth.

Houston v. Moore, 5 Wheat. 1. § L. ed. 19,
supra, held that the provisions of the Federat
militia Iaws, conferricg juriediction of the of-
fense in gquestion upon the Federal court mar-
tial, d@id pot exclude the concurrent jurisdie-
tion of the state court martial.

As already shown, Fresno Nat. Eank v. San
Joaquin County Super. Ct. 83 Cal. 491, 24 Pac.
157: Adams v. Daurnlis. 28 La, Ann. 315; Cooke
v. State Nat. Rapk, 52 N. Y. 86: Robinson v,
National Bank, §1 N. Y. 385. 37 Am. Rep. 508
and I{olmes v. Natiopal Dank, 18 8. C. 31.—
hold that the jurisdiction conferred on the Fed-
eral arnd certaln stare conrts by § 5I0S, U S
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Rev. Stat., Is not exclusive of the jurisdiction
of other state courts, while Crocker v. Marine
Nat. Dank, 101 Mass. 241, 3 Am, Rep. 336,
aupra, and Cadle v, Tracy, 11 Blatcht. 101, Fed.
Cag. No. 2,279, hold that the jurisdiction so
conferred 18 exclusive.

P'ettilon v. Nobie, 7 Biss. 449, Fed. Cas. No.
11,044, bolds that § 629, U. S. Rev. Stat,, giv-
Ing Unlted Siates courts jurisdiction of all suits
by or against any banking assocclation estab-
lished in the @istrict for which the court is held,
under any law providing for bapnking associa-
tions, does Dot devest the concurrent jurisdic-
tion of the state courts.

Claftin v. Housewan, 93 U. S. 130, 23 L. ed
833, which approves the genperal doctrise of
ITouston v. AMoore, 5 Wheat. 1, 5 L. ed. 18, Intl-
mates & doubt #s to the correctuess of the deci-
sion with reference to the effect of the Federal
Iaws involved in that ease on the eoncurrent ju-
risdiction.

Ward v. Jenkins, 10 Met. 591, supre, held
that the various provisions of the Federal bank-
ruptey act of 1841, conferring jurisdiction npon
the United States courts, did not exclude the
concurrent Jurisdiction of the state courts, and
the cases above cited a8 belng to the same effoct
ag that case must have held the same in re-
spect to the act of 1541 or 1867, as the case
may have been. The same is true of Clafin
v. Houseman, 93 U. 8. 130, 23 L. ed. B33, and
the other cases, above cited, In line with it;
and Wetmore v. MeMillan, 57 Towa, 344, 10 N.
. 723: Clark v. Ewing, 0 Biss. 440, 3 Fed.
Eep. 83; Goodrich v. Wiison, 119 Mass 423,
Kidder v. Horrobin, 72 N. Y. 139; Olcott v,
Maciean, 73 N. Y. 223: Wente v. Young., 12
Hun, 220: and Wheelock v. Lee, 34 How, Pr.
402, —expressly held that § 4974, U, 5. Rev.
Stat., providing that legal debts or assets ol
the bankrupt, if not In excess of §500, might be
recovered In a4 state eourt, did not take away
the jurisdiction of the state court when the
debt exceeded that samount.

Copp v. Louisville & N, R. Co. 43 La. Ann,
511,12 L. R. A, 725, 9 So. 441, denied the juris-
dictlon of the state court over &n action under
the interstate commerce act for the recnvery of
damagzes for unlawfol discrimination, upon the
ground that the siatute which created the right
provided for a remedy before the Intersiate
commerce commission or the district or eircmit
eourt of the United States and that sack reme
dies were exclusive nnder the rule that where a
pariicular remedy 18 provided by law sach rem-

edy must be sought to the exclusion of all oth.
erd.

87
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death, end that, in any view, they cannot be
administered by a Pennsylvania court in a
common-law action.

As to the first objection, it is clear that
neither statute nor Constitution of Pennsyl-
vania can be set up against a right given by
Congress in its controf of the maritime law
of the country. That control is paramount,
and, when it has been exercised in a particu-
lar way, all state authority must conform
to it.

The second objection—that the limitation
eannot be administered by a state court in a
common-law action—must depend primarily
on the language of the acts of Congress, and
the nature of the right which they confer.
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If such right is contingent on something to
be done by the vessel owner or others, then
we must look into the pleadings or the evi-
dence of the scts of the parties. But if, on
the other hand, the right is absolute, then,
clearly, it cannot be defeated by the plain-
tiff’s choice of the tribunal; and if the stata
court is unable, through defect of ita juris-
diction over parties or subject-matter, or
through its methods of procedure, to protect
the right, then the court must dismiss the
case for want of appropriate powers to de-
termine it in accordance with the paramount
law on the subject.

This brings us to the consideration of the
acts of Congress. The limitation of liability

Battin v. Kear, 2 I'hila. 301, and Dudley .
Mayhew, 3 N. Y. 0, which were decided belore
the jerisgdiction of the Federal courts over cases
arising under the patent right laws was express-
!y made exclusive, held that § 1T of the act of
Congress of July 4, 183G, providing that all
cases of that class should be originally cogniz-
able by the circoit courts of the United States,
excluded the jurisdiction of the state courts.
Thege decigions rest upon the ground that the
rights of Lthe patentee spring wholly from the
Federal slatutes, and therefore that the remedy
provided by the atatutes iy exclusive,

Missourl River Packet Co. v. Hannibal & St.
d. BR. Co. 79 Mo. 478, holda that the 1st gection
of nct of Congress of July 26, 1566, “To Author-
Ize the Constructfon of Certain Bridges,™ con-
ferring jurisdiction upon the Thlted States dis-
triet court of any litigation arising from ob-
structlon to navigation by the bridges author.
Ized by the act, does not devest the common-law
Jurisdiction of the state courts over the matter,

When guestion arises incidentally.

If, as above shown, the state courts may take
¢oncurrent jurisdiction when & caunse of actlon
arises out of an act of Congress, a fortiori, they
may, if they have adeguate power and machin-
ery to desl with them, take cognizance of ques-
tiona incidentally arising under such an act, as
In the principai case.

Martin v. Hunter, 3 Wheat. 304, 4 L ed, 97,
rupra, which goes asg far as any case to uphold
the exclusive jurisdiction of the Federal courts
over matters within the judicial power confided
to the Tnited States by the Constitution, recog-
nizes the fact that such questions will arise in-
cldentally in the state courts in the exercise of
their ordinary jurisdictioh, and makes jt the
basis of an argument for the appellate jurisdie-
tion of the TUnited States Supreme Court over
Judgmentd of the state courts. So, also, Rod-
ney v. Ilinola €, K. Co. 18 1. 42, while gues-
tioning the right of state tribunals to take di-
rect cognizance of cases arising under Federal
statutes, holds they can enforce such law when
they come lacidentally In guestiom.

It may happen, that the state court does mot
have the Decessary methods or machinery to en-
force & right under a Federal statute, even
when it arises incldentally. In that event, as
shown by the opinions in the principal case,
and in Chisholm v. Northern Transp. Co. 61
Barh. 363, the state court should dismiss the
action,

The power of Cobgress to exclude from evl-
dence In the state courts Instruments not bear-
lng required revenue stamps is discussed In a
note to Knox v. Rossl, — Lo R, A~

Miscellaneous.

“This note 18 not intended to cover the ques-
43 L. R A.

tion 88 to what cases fall within the categoriea
of casca of which Congresa has declared the ju-
rlediction of the Federal courts shall be ex.
clusive. Many of the cases which turn upon
that guestion assume that the state courts have
concurrent Jurisdiction, unless the case talls
within one of auch categories,

There are many casges, for ingtance, which np-
hold the jurisdiction of the atate courts in ac-
tions {n which & defense golog to the walidity
of & patent has been Interposed, after holding
that such delense does not bring the action
within U, 3. Rev. Stat. § 711, declaring that
the Federal court shall have exclusive jurisdle.
tlon of ali cases arising under the patent right
laws. The following are casea of that kind:
I'ratt v. Paris Gaslight & Coke Co. 168 U. 8.
255, 42 L. ed. 458, 18 Sup. Ct. Rep. 62: Dunbar
v. Marden, 13 N. H. 311: Rich v. Atwater, 16
Conn. 409 : Sherman v. Champlain Transp. Co.
31 Vt. 162; Clough v. Patrick, 37 Vi. 421;
Burrall v. Jewett, 2 Paige, 134; Middlebrook v.
Broadbent, 47 N. Y. 443, 7 Am. Rep. 457; Con-
tinenta) Store Service Co. v. Clark, 1800 K. X.
363, 3 N. E. 335; Head v. Stevens, 10 Wend.
411; Harmon v. Bird, 22 Wend. 113; Cross v.
Hunatly, 18 Wend. 385; Saxton v. Dodge, 57
Barb. 843 Geiger v. Cook, 3 Watts & 5. 268;
Siemmer's Appeal, 38 Pa 133, 95 Am. Dec
24% 3 McClure v. Jeffrey, 8 Ind. 79; Nye v. Ray-
mond. 1€ I1l. 153; Iage v. Dickerson, 28 Wis,
694, 9 Am. Rep. 532; Rice v. Garnhart, 34 Wia
433, 17 Am. Rep. 448 ; Billings v. Ames, 32 Mo,
2635.

11I. Criminal and penal laws.
Criminal laws.

Notwithstanding that the Judiclary aet
passed by the first Congress after the adoption
of the Constitution expressly gave the Federal
contts exclusive jurisdiction of all crimes ard
offenses coghizable under the authority of the
Tnited States, and that since that time there
has been a general statutory reservation of ex-
clusive jurisdicticn te the Federal e¢ourts in
such cases, the question as to the concurrent
jurisdiction of the state courts has arisen in a
number of cases, because Congress, by purport-
ing to confer concurrent jurizdiction upom the
state courts over certaln ¢rimes or ofenses. has
ag to them withdrawn the reatriction previous-
iy Imposed.

It would seem that the gquestion of the con-
current jurisdiction of the state courta over
this class of cases must be determined by the
same criterlon that governs In civil cases—
namely, the Inherent power of the state courts,
nnaided by the acts of Congress except so far
as they may remove restrictiong previously Im-
posed upon soch jurisdiction by Congress. The
answer, however, lalikely to be different in view
of the general rule that the courts of one sover-
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under both the acts of 1851 and 18%4 is
general and absolute. By the former the li-
ability “shall in no case exceed,” and by the
latter “ghall be limited to™ the value of the
individusl owner’s interest in the vessel.
The former provision is contained in § 3 of
the act of 1851, and by § 4 it ia provided
that whenever the loss is by several owners
of goods, ete., and the whole value of the ves-
sel and freight is not sufficient, they shall
receive compensation in proportion to their
respective losses, and the owner of the vessel
may take appropriate proceedings in any
court for the purpose of apportioning the sum
for which hbe is liable among the parties en-
titled thereto. It them continues that it

Lougmin v, McCAULLEY.
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shall be sufficient compliance by the ownet
with the requirements of the act if he shall
transfer his interest in the vessel and freight
to a trustee for the parties entitled, to ba
appointed by any court of competent juris-
diction, and thereupon all claims and pro-
eeedings against the owner shall cease. There
is nothing in this section which in any way
changes the positive character of the limi-
tation. The provisions are manifestly in
furtherance, not in restriction, of the vessel
owner’s right, and are directory only, in the
sense that they point out a method by which
his right may be enforced, but are not ex-
clusive of other methods which may be found
effective for the same purpose. And such

elguty will not execute the eriminal or penal
laws of another, whereas there ts no such rule
tn respect to purely civil actions.

Justice Story, In Martin v. Hunter, 1 TWheat.
337, 4 L. ed. 105, says that no part of the
criminal Jurisdiction of the United States can,
consistently with the Constitution, be delegated
to state tribunals,

If by this he means, cannot be delegated Ly
Congress, he is In accord with the later decl-
siong, but wmost of the latter have determined
the question of the state court’a jurisdiction by
reference to the criterion mentioned.

Houston v. Moore, 5 Wheat. 1, 5 L. &d. 19,
Is not authority for the position that Congress
may effectively confer concurrent jJurisdiction
upon state conrtd over coffenges agalnst the Fed-
eral laws. It merely held that the Federal
militia laws which covered the offense in ques-
tion In that ease did not eonfer exclusive juris-
diction upon the Federal courts, as was dobe by
the judiciary mect with reference to other of-
fenses, This fact, under the doctrine estab-
lished by the case with referemee to concutrent
Jurisdiction, left the way open for the state
court to tale jurisdietion if it conld find author-
ity to do so independently of any act of Con-
gress, and {n that particular case authority
was found in a state statute.

The existence of such statute differentiates
the caze from most of the other criminal cases
luvolving the question of cobcurrent jurisdic-
tion, since in such cases it wWas necezsary to
determine the Inherent jurisdiction of the state
;:ourtn by reference to the general principles of
aw, :

Btate v. Wejls, 2 Hill, L. 687, held that the
state court hagd jurisdiction of a prosecution for
opening a letter contrary to the gct of Congress
regulating the posteffice department.

The court quotes the provision of the Con-
stitntion making the Iaws of Congress the su-
preme law of the land, and sa¥ys that an offense
against the laws of the United States Is an
offense agalnst the Iaws of the state, and the
state has a right te punfsh it upon the prinei-
ple of the common law that she has the right
to punish all viciations of her Jaw. This deci-
alon was, however, expregaly overraled by Statew,
M Bride, Rice, L.400, holdingthatthe state court
had no juriséiction of an offense of stealing a
letter from the mail in violation of the act of
Congress, and I8 opposed to the current of au-
thority,

Com. v. Feely, 1 ¥a. Cas, 321, denies the jo.
risdiction ¢of the state court over & defendant
Indicted for stealing mail.

In these cases the Judiciary act opposed no
obatacle to concurrent jurisdictlon, since the
&tatute creatinz the offenses purported to con-
fer such juarisdiction.

Robertson v, Baldwin, 1845 U, 8. 275, 41 L.
ed, 715, 17 Sup. Ct. Bep. 326, as before stated.
43 R A )

holds that the judiclal power which Congress
cannot veat In the state courts does not include
the power to take affidavits, or to arrest and
commit for trial oTenders against the TUnit-
ed States, and accordingly bolds that § 4303
of the Revised Statates is not nnconstitutional
because It authorizea fustices of the peace to
i8sue warrants to apprehend deserting seamen,
and to dellver them up to the master of their
vessel.

A ginilar decislon, based on the same princi-
ple, had been previously mede In Ex parie Gist,
26 Ala, 138.

Cages in which the defendants are proceeded
agalnst under the Kederal statutes are to be
distinguished from those like Fox v. Ohlo, 5
How. 410, 12 L. ed. 213 ; State v. Pike, 15 N. H.
83; Moore v. Illincis, 14 Mow,. 13, 14 L. ed.
306; Com. v. Fuller, B Met. 313. 41 Am. Dec.
509 ; and Jett v. Com. 18 Gratt, 933,—In which
there was & state statute covering the same of-
fense a8 the Federal statute.

Penal laws.

Haney v. Bharp, 1 Dana, 442, denfed the ju-
risdiction of the state court over an actlon for
a penalty under the act of Congress relating to
the census. The eourt saye that no state tribu-
naj has ipherent jurisdiction over, nor can It
teke jurisdiction of, & prp2al cage arising under
an act of Congress, nnlesg some faw of the cotn-
monwealth has given it the right to do so, and
the general government has by an act of Con-
gress also consented. In thia case nelther of
such requisites existed.

CUnited States v. Lathrop, 17 Johns. 4, de-
nied the jurisdiction of the state court over an
action of debt by the Tnited States to recover
a pengalty for selling epirituons liquor in viola-
tion of an set of Congress of Angust 2, 1813,
which expressly provides that suit may be
prosecuted before any court of the state having
jurisdiction in Iike cases. The court says that
a pecuniary penalty for violation of an act of
Congress is 88 much & punishment for an of-
fense against the laws as 1f a corporal punish-
ment bad been Infticted, and that as regards
crimes and offenses the government of the Unit-
ed States stands In the same relation to the
state government am any forefgn government.

Justice Dradley, In Clafiin v. Houseman, 93
U. 8. 120, 23 L. ed. 823, supra, says that If an
act of Conzress gives & penalty to a party ag-
grieved without specifying a remedy for its en-
forcement there is no reasen why It should
not be enforced, if not provided otherwise by
gome Act of Congress, by a proper action [n
state, He refers to Unlted States v, Lathrop,
17 Johns. 4, and remarks that the state courts
have in certain instances declined to exerciaa
the Jurisdiction conferred upon them, but that
that fact does not militate against the erxjsr-
ence of such jurisdiction. He also criticises
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we understand to be the construction settled
by the Supreme Court of the United States.

In the case of The Scotland, 105 U, 5. 24,
sub nom. National Steam Nav. Co. v. Dyer,
26 L. ed. 1001, it was said by Bradley, J.:
“The primary enactment in § 4283, Rev.
Stat., is that the Hability of the owner for
any loss or dumage . . . shall in no case
exceed the amount or valuerof hia interest
in the vessel and her freight then pending.
Two modes for earrying out this jaw are
then prescribed,—one in § 4284, and the oth-
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er in § 4285.” These sections agye the revi-
sion and re-enactment of § 4 of the aet of
1851 just discussed. The game opinion then
proceeds to show that these modes are in aid,
and not in restriction, of the owner’s right
to limit his liability, and are not therefore
exclusive, but the defense may be made in
any form that the nature of the case and
the procedure of the court will permit. And
to the same effect are Providence & N. Y. 8.
8. Co. v. Iill Mfg. Co. 109 U. 8. 578, 534, 27
L. ed. 1038, 1044, 3 Sup. Ct. Rep. 379, 617,

the tendency to regard the laws of the United
States a3 emanating from a forelgn power, say-
ing that it is founded on an erroneous view of
the nature and relation of the stzte and Federal
governments. It is to be observed, however,
that {lailin v. Houseman, if regarded a8 an ac-
tion for a pepalty, waa for the beneflt of an as-
signee in bankruptcy, and not for the benedt of
the government. Moreover, Justice Gray, in
Huntington v, Attrill, 146 U. 8. 657, 36 L. ed.
1123, 13 Sup., Ct. Rep. 224, says, arguendo, the
courts of the state cannot be compelled to take
Jurisdictlon of & suit to recover a penalty for a
violatlon of a law of the Unlted States, and
that the only ground ever suggested for main-
taining such suits in a state court is that the
laws of the United States are in effect the laws
of each state. After remarking that the state-
ment of Justice Bradley in Clafiln v. House-
man, 93 U. 8§ 130, 23 1. ed. 833, on this point
was obiter, he says that Justice Bradley, the
year before, when sitting in circuit {Er parte
Bridges), said it would be manifest Incongruity
for one sovereigh to punish a person for an of-
fense againgt (he laws of another. :

Jacksor v. Nose, 2 Va. Caa. 34; Davison v.
Champlin, 7 Conn. 244; and Ely v. Peck, 7
Conn. 239,—are to the same effect as United
States v. Lathrop, 17 Johna. 4, supra.

©On the other hand, United States v. Smith,
4 N. J. L. 33; Buckwalter v. United States, 11
Serg. & R 193; Ilariley v. United States, 3
Hayw. (Tepn.) 45; and Stearns v. United
States, 2 Paine. 300, Fed. Cas. No. 13.341,—
uphbold the jurisdiction of state courts over
suits by the United States to recover penal-
ties under aets of Congress which purport to
confer Jjurisdiction wupon the state courts.
These decisions rest on the ground that the
laws of Congress are the supreme laws of the
land, and the [ast-mentloned case alludes to the
fact that the proceeding was not & criminal
prosecation, but a civil action to reeover a pen-
alty for breach of the statute.

That case also disapproved of TUnlted States
v. Lathrop, 17 Jobns, 4, and dissented from the
view that the Federal and state governments
are to be eonsidered as entirely foreign to each
other, and that the case falla under the rule
that the courts of one sovereignty will not take
coguizance of, and enforce, the Penal Code of
another. -

In addition to the distinctlon sogzested In
Stearns v. United States, 2 Paine, 300, Fed.
Cas. No. 12241, with reference to the form of
proceeding for the enforcement of a penalty,
there seems to be a Purther distinetfon, depend-
Ing upon the guestion whether the injury is
golely to public, or directly affects private,
rights. Actlons against national bhapks to re-
cover the penslty for exacting usury are of the
latter kind, and it has been generally held that
state courtd have Jur{sdiction of them, the ex-
clusive jurisdiction of the Federal courts hav-
ing heen negatived by the provisions of the acts
of Ceongresg purporting to confer concurrent
jurisdiction upon the state courta
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To that effect are Kinser v. Farmers’ Nat,
Bank, 58 Iowa, 728, 13 N. W. §9; Henderson
Nat, Bank v. Alves, 91 Ey. 142, 15 N. W. 132;
National Bank v. Johnson, 11 Ky. L. Rep. 804 ;
Bank v, Snyder (Pa.) 2 Leg. Rec. Rep, 336:
Ordway v. Central Nat. Bank, 47 Md. 217, 28
Am, Rep. 453 First Nat. Bank v. Overman, 22
Neb. 118, 34 N. W. 10%; Morgan v. First Nat.
Bazk, 93 N. C., 2852; Schuyler Nat. Bank v,
Bollong, 37 Neb. 620, 56 N, W. 200; Hade v,
McVay, 31 Ohlo St. 231; Lebanon Nat, Dank v.
Karmany, 98 I'a. §3; First Nat. Bank v. Gruo-
ber, 01 Pa. 377; Bletz v. Columbia Nat. Bank,
87 I'a. 87, 30 Am. Rep. 343; Lynch v. 3Aler.
chants’ Nat. Bank, 22 W. Va_ 554, 46 Am. Bep.
520.

The opinion In Bletz v. Columbia Nat. Bank,
87 Pa. 87, 30 Am. Rep. 343, cites, and relies
on, Claflin v. [Touseman, 93 U. 8. 130, 23 L. 4,
833, and says that whatever doubts have been
expregsed by some state courts as to penalties
to be sued for by the United States, or somecne
in its behzlf, In order to vindicate the Federal
law, they do not extecd to a case Involving a
private rizht sued for by the cliizen for himself,

The jurisdiection of the state courts, even over
such actions, has been denied In Missnorl River
Teleg. Co. v. First Nat. Baok, 74 IIl. 217, which
says that the state court cannot enforce the
criminal or pepsl laws of another sovereignty,
In aoswer to the argsument based on the fact
that the state courts entertain Jurisdiction in
enses where national banks are parties either
plaintif or defendant, the court said that the
jurisdiction in such cases resulted from the
power couferred by the state Constitution and
laws, and not from the acts of Congress.

Newell v. National! Bank, 12 Bnsh, 57, was
an action by a natiomal bank on a note. The
defendaat pleaded usury, and sought to set off
the forfeiture declared by the acis of Congress
in such cases. 'The court held that the penal-
tles arising under the Iaws of the Trited States
could not be enforced fn state courts.

Nationsl Bank v. Evre. 52 lowa, 114, 2 N. W,
905 : I'eoples v. Plirst Nat. Bank, 15 Ky. L. Ttep.
748 ; and First Nat. Bank v. Childs. 130 Mass.
519, 39 Am. Rep. 474~—on the contrary. hold
thet such forfeiture is available as & Jefensa in
a gtate court. It wili be observed that § 5198,
1. 8. Rev. Stat., which prescribes the penalty
for usury, provides for itg recovery [n an action
of debt; so that actions for this penalty are
civil in form, and the benefit accrues to the
individaal, -

Whatever may be the rule when the action
la for the vindication of & private right, or
when the proceeding ia not criminal, {{ is un-
doubtedly true, in the absence of state legiala-
tion, that the state courts cannot find In their
own inherent powers, and csonot =mequire
through acts of Congress, the requisite author.
ity to enable them to entertain a proveeding,
eritninal in its nature and designed for the vin-.
dication of a purely publie right, to enforce a
eriminal or penal statute of the Federal govern.
ment. . G. H. P
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and Craig v. Continental Ina. Co. 141 U. S.
638, 35 L. ed. 886, 12 Sup. Ct. Rep. 97. The
very point of the admissibility of this de-
fense in an action in a state court was de-
cided in the case of The Rosas, 53 Fed. Rep.
132, where a petition by the vessel owner
for establishment of limited liability, and
for prohibition of further proceedings by a
plaintiff in a state court, was dismissed by
the district court of the United States on the
ground that the defense could be adequately
made in the state court. It is true that this
conclusion has been dissented from in Quin-
lan v. Pew, 5 U, S. App. 332, 56 Fed. Rep.
111, 121, 5 C. C. A, 438, but apparently on
the ground that the vessel owner’s privilege,
not only to have the value of the vessel ap-
praised and his liability limited to that, but
alzo to have all parties compelled to come in-
to the admiralty court with their claims,
was absolute under the statute, and couid
not be refused, in view of the want of power
of the state court to enforce the latter
branch of the remedy. But even this case
does not sustain the contention that the
vessel owner may not make his defense in the
state oourt if he so chooses. We are of
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opinion that appellant’s right to make thia
defense is clear, and we see no difficulty in
enforeing it in this action. They should
have been permitted to show the value of the
tug, and their respective proportions of own-
ership in it’ The moat convenient practice
then would be, after appropriate instructions
to the jury, to direet them, if they found for
the plaintiff, to find specially, in addition, the
valne of the tug, and the preportionate own-
ership of the several defendants. With these
facts speecifically found, the verdict could be
molded by the court into proper form with
less danger of mistake than if the whole
were left in a lump to the jury.

The questions of defendant’s negligence,
and Loughin’s own contributory negligence,
could not, under the evidence, have been
taken from the jury.

A number of questions are raised by the
assignments of error in regard to irregulari.
ties in the swearing of the jury, and in the
verdict and judgment; but, as all of these
will be easily avoided at the next trial, it ia
not necessary to discuss them,

Judgment reversed, and venire de move

awarded.

INDIANA SUPREME COURT.

UNION TRUST COMPANY of St Louis
et al.
v.

RICHMOND CITY RAILWAY COMPANY
et al. :

ROYAL BRICE COMPANY et al, Inter-
veners, Appis.

| ORI ;.T, MR |

1. One mot = party, ot having an in-

tercst in fhe subject-matter of a pend-

Ing getion, that may be adversely affected by

the sait, will be permitted by the court, upon

a4 proper showing, under Burns’s Rev. Stat.

1594, § 273, to come Into the case for the pro-

tection of whatever right or Interest he may

have In the subject-matter.

2. A provision in an ordinance acthor-
Izinz a xtreet railway to be laid, that
the space between the tracks shall be paved
In the manner specified “when and as the
Btree! may be” thus paved, must be under-
#tood to mean that the paving between the
tracks shall be at the expense of the com-
pany,

8. The counstrunction which the parties
themselves place npon & contract will be
adopted by the court, when Its terms are un-
tertain,

4. A mortgugee of a streect-rallway

NOTE.——As to superiority of lien of local as
Bessment over prior lien, see also Seattle v. Hill
(Wash) 35 L. R. A. 372, and note; and Dreas-
:lan v. Farmers' & T. Nat. BDank (Ky.) 36 L. R.

.~ 121,

As to liability of street railwey to paving as-
Eessment, see Shreveport v. Prescott (La.) 48
L R. A 193, and note.

48 T. R A,

-

company, thongh not bound by =«
comproniise ¢contract between the mort-
gagor and the city, with respect to liens on
the property for paving, cannot accept the
benefit of such contract for the relief of the
property from a lien existing under the com.-
pany’s charter ordinance without being sub-
Jected to the burden of a len which the eon-
tract provided for.

A sireet railway is within the rea.

son of the rule of a court of equity which
subjects proceeds of mortgaged rallway prop-
erly In the hands of a receiver to the pay-
ment of current debts made In the ordinary
course of busioess, if there has been any di-
version of the current receipts to inerease
the value of the eecurity.
6. A preference of a ¢laim for paving
the track of a street ratlway opt of
the proceeds of the property on foreclosure
cannot be ailowed on secount of the purchiage
by the company of cars and other equipment
after the paving was begun, materiaily In-
creasing the value of the mortgaged property,
uniess such equipment was pald for out of
the current earnings of the company.

A lien upon a street rallway for a
paving assessment to which the company
is stbject under its charter is superior to the
Hen of a mortguge upon the property.

A judgment on demurrer to an in-
tervening petition, which makes 2 fnal
dispesition of the case so far as concerns the
petitioners, may be appealed from.

G.

T

8.

{December 12, 1809.)

. APPEAL by intervemers from a judm

ment of the Circuit Court for Wayne
County dismissing a petition by ereditors for
intervention in & proceeding to foreciose a

mortgage on defendant’s property, in which
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interveners sought to obtain payment for
material furnished for improvements which
defendant waa required to make. Reversed.

The facts are stated in the opinion.

Messrs, H, C, Fox, Willlam L. Taylor,
snd A, C. Lindemuth for appellants.

Nessrs. Seddon & Blair and John L.
Rupe, for appeliees:

The appellants’ petitions give them no
standing in court. They are not interven-
ing petitions as recognized by the statutes,
nor are they cross-complaints.

One who attempts to intervene in an ac-
tion pending between other parties, without
bringing himself within the provisions of
the statute, ia a mere interloper.

Des Moines Ina. Co. v. Lent, 75 Iowa, 522,
39 N. W. 826.

Treating the intervening petitions as
cross-complaints, they must be tested by the
rule of pleadings applicable to such com-
plaints. :

A pleading cannot serve the double pur-
pose of an answer and a cross-complaint. It
must be the one thing or the other.

Thompson v. Toohey, 71 Ind. 296; Wash-
burn v. Roberts, 72 Ind. 213; Conger v. Mil-
ler, 104 Ind. 592, 4 N, E. 300. -

Even as against the Richmond City Rail-
way Company there ean be no lien on the
property of the company, unless the com-
promise ordinance is shown to be binding up-
on the company; for no lien can arise under
the franchise ordinance alone.

The mere passage of the compromise ordi-
nance did not make a contract,

"Admitting that the compromise ordinance
did become a valid and binding eontract be-
tween the city and the company, a lien could
be fixed by the city on the property of the
company, only in exactly the same way that
it could be fixed on the property of the abut-
tiry owners.

Refore any assessment could have hecome
& lien upon any property, or before anyone
could have been affected by the proceedings,
notice must have been given. .

HcEneney v. Bullivan, 125 Ind. 407, 25
N. E. 510. . .

The general allegation that such proceed-
ings were taken as required by law, even if
the statement was not explained by setting
out in the petition exactly what waa done,
is & mere allegation of law, and not a state-
ment of any fact.

Qldfield v. New York & H. R. Co. 14 N.
Y. 310,

If the city and the company ever intended
to construe the franchise ordinance at all,
or to give it any such construction, it was
not in their power to give to it, after the
mortgage was executed, any construction
preiudicial to the rights of the bondholders,
or in any manner to affect the rights of the
bondholders without their consent.

Jones, Corporate Bonds, § 416, -

A pleading stating a eause of action must
proceed upon & single definite theory; it will
be construed, and its theory determined,
from its general scope and allegations; and
the pleader will be held and conclusively
48 L. R. AL
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bound by the theory upon which he proceeds
in all stages of the cause.

Plaiter v. 8eymour, 86 Ind. 323; Citizens
Rtreet R. GQo. v. Willgeby, 134 Ind. 563, 33
N. E. 627; Chicago, 8t. I. & P. R. Co. v.
Rills, 104 Ind. 13, 3 N. E. 611; Toledo, Bt.
L. & K. C. R. Co. v. Lery, 127 1Ind. 168, 26
N. E. 773; Jackson v. Landers, 134 Ind. 529,
34 N. E. 323.

The doctrine that a mortgage can be de-
feated by, or made inferior to, subsequent
obligations incurred by the mortgagor, has
never received judicial sanction except in a
peculiar and limited class of cases.

Turner v. Indignapolis, B. & W. R. Co. 8
Biss. 315, Fed. Cas. No. 14,258; Fosdick v.
Schall, 99 U. 8. 235, 25 L. ed. 339; Barton
v. Barbour, 104 U. 8, 126, 26 L. ed. 672;
AMilienberger v. Logansport, . £ 8. W. R, Co.
106 U. 8. 280, 27 L. ed. 117, 1 Sup. CLt. Rep.
140; Wood v. Guarantee Trust & 5. D. Co.
128 . B. 416, 32 L. ed. 472, 9 Sup. Ct. Rep.
131.

There ia a “broad distinction”™ between
property to which the doctrine has been ap-
plied and the property which is the sub-
ject of this action. .

A railroad §s for the use of the universal
public in the transportation of all persons,
baggage, and other freight; a street rail-
way is dedicated to the more limited use of
the loeal publie, for the more transient trans-
portation of persons only, and within the
limits of the city.

Louisville & P. B. Co. v. Louisrills City
R. Co. 2 Duv. 178.

A street railroad or “tramway,” as it is
sometimes called, whether propelled by
mule or electric power, is a matter of purely
Iocal concern.

In no sense are these enterprises anmy
more public institutions than are water-
works companies, gas companies, electrie-
light companies, or telephone exchanges.

The rule in Fosdick v. Schall, 99 U. 8.
233, 25 L. ed. 339, is not to be applied in ease
of a waterworka company, and the principles
upon which the rule rests make it inappli-
cable in case of a street-railway company,
olr other merely local enterprize of that
class.

Woad v. Guarantee Trust & S. D. Co. 128
U. S, 416, 32 L. ed. 472, @ Sup. Ct. Rep. 131;
Jones, Corporate Bonds, § 606; Litzenberger
v. Jarvis-Conklin Trust Co. 8 Utah, 15, 23
Pae. 871

Fhere was no diversion of the earrent
earnings, either to the payment of interest
or the permanent improvement of the prop-
erty. In fact but little interest was ever
paid on the bonds. -

One holding & mortgage debt upon & rail-
road has the same right to demand and ex-
pect of the ecourt respect for his vested and
contracted priority as the holder of & mort-
gage on & farm or lot.

Morgan’s L. £ T. R. £ 8. 8. Co. v. Texas
C. R. Co. 137 U. S. 171, 34 L. ed. 625, 11
Sup. Ct. Rep. 61; Thomas v. Western Car
(lo. 149 UL 8. 95, 37 L. ed. 663, 13 Sup. Ct.
Rep. 824; Addison v. Lewis, 75 Va. 701; Fi-
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dclity Ins. Trust & 8. D. Co. v. Shenandoah
Valley R. Co, 86 Va. 1,9 S. C. 759; Metro-
politan Trust Co. v. Tonawanda Valley & C.
R Co, 103 N, Y. 243, 8 N. E, 488; Jones,
Corporate Bonds, §f 589, 613; 20 Am. &
Eng. Ene. Law, pp. 426, 437.

On pctition for rehearing.

No theory adopted by counsel in argument
upon appeal can affect a party’s right to
the judgment of the court upon the plead-
ing as it appears in the record, as to ita
theory and legal effect,

Western U. Teleg. Co. v. Reed, 96 Ind. 108;
Citizens' Street R, Co. v, Willoeby, 134 Ind.
563, 33 N. E. 627; New Pittsburgh Coal &
Coke Co. v. Peterson, 136 Ind. 398, 35 N. E.
7; Balue v. Teylor, 136 Ind. 368, 36 N, E.
269; Franseille & R. R. Co. v. Barnes, 137
Ind. 306, 36 N. E. 1092; Copeland v, Sum-
mers, 138 Ind. 219, 35 N, E. 514, 37 N. E.
971; Terre Haute & I. B. Co. v. McCorkis,
140 Ind. €13, 40 N. E. 62; Carmel Natural
Gas & Improv. Co. v. Small, 150 Ind. 427,
47 N. E. 11, 50 N, E. 476; Chicego, 8§t. L. &
P. R. Co. v. Hills, 104 Ind. 13, 3 N. E. 611;
Racer v. Btate, 131 Ind. 393, 31 N. E. 81;
Western U, Teleg. Co. v. Young, 93 Ind. 118;
Lina Powder Co, v. Hildebrand, 137 Ind.
462, 37 N. E. 136. .

A complaint cannot be made elastic so as
to take form with the varying views of
eounsel. :

Meseall v. Tuily, 91 Ind. 99.

The facts presented do-not entitle the ap-
pellants to relief by way of priority of pay-
ment, a8 against the mo gee.

Provisional Municipality v. Northeup, 30
U. 8. App. 762, 66 Fed. Eep. 089, 14 C. G, A,
59; Chicago v. Bheldon, 9 Wall. 50, 19 L. ed,
504; Toledo, D. & B. R. C'o. v. Hamilton, 134
I7. 8. 206, 33 L. ed. 905, 10 Sup. Ct. Rep.
548; Housfon City Street R, Co. v. Storrie
(Tex. Civ. App.) 44 8. W, 694.

The assessment i3 claimed for a repaving
and reconstruetion of the street.

A charter obligation to pave the street
and maintain or keep it in repair creates no
oblization fo repave or reconstract.

Western Pacing & Supply Co. v. Citizens’
Street R. Co. 128 Ind. 525, 10 L. R. A, 770,
26 N. E. 188, 23 N, E. 83; Ckicago v. Shel-
fHon, 8 Wall. 50, 19 L. ed. 5%4; State ex rel.
Kansus v. Corrigan Consol. Street R, Co. 85
Mo, 263, 55 Am. Rep. 361; Ferrar v. 8t.
Louis, 80 Mo, 379; Farmers’ Loan & T, Co.
v. Ansonig, 61 Conn 76, 23 AtL 705; Ellictt,
Roads & Streets, p. 594; District of Colum-
bia v. Washington & G. R. Co. 1 Mackey,
361; Xorristowen v. Norristown Pass. R. Co,
148 Pa. 87, 23 Atl. 1060.

Hadley, Ch. J.,, delivered the opinion of
the eourt:

The Richmond City Railway Company had
operated a railroad over the streets of the
city of Richmond for many years with ani-
mal power, and in March, 1889, the city
council passed an ordinance granting the
company & new franchise for the period of
fifty years, and authorizing the company to
operate its street railroads by means of
43 L. R. A.
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cadble, electric, or animal power, “or either
or any of them,” upon the conditions re-
cited in the ordinance. The company ae-
cepted said ordinance as amended April 22,
1839, reorganized thereunder, and in Jan-
uary, 1890, to secure its 200 $1,000 bonds,
executed to the now appellees its mortgage
or all its property and “all rents, profits,
tolls, issues, and income derived or arising
therefrom.” In 1892 it was deemed neces-
sary and expedient by the common council
of the city to pave with vitrified hrick three
squares of Main street, and, having adopted
a declaratory resolution and ordinance there
for, gave notice to the Richmond City Kail-
way Company to pave between its tracks on
said squares “when and as the street waa
improved.” The company failing to comply
wilh ihe notice, the city paved between the
tracks when and aa the street was paved,
and upon completion of the work charged
against the company the actual eost thereof,
namely $3,011.30, and demamded payment.
The company failed and refused to pay the
demand. Thereafter, in April, 1893, the
¢ity, desiring to pave with.brick twelve ad-
ditional squares of Main street, entered into
what is termed a “compromise settlement”
with the street-car company of all disputes
and liabilities of the company to pave be-
tween its tracks, and in the settlement
agreement it was specifically stipulated, as
declared by erdinance and acceptance thereof
in writing, that the eity should remit ita
claim of $3,011.30 for the pavement already
constructed, and that the company should
thereafter pay for all such improvements
between its tracks, if the cost thereof should
be assesced against its property under the
provisions of the Barrett law; the same to
become & lien, and be enforced in the same
manner as such assessments are enforced
against abutting property owners. After
the agrecment, in the summer of the same
year, twelve squares of Main street were, by
process of law, paved with brick. The work
was performed and materials furnished by
the Standard Paving Company under a con-
tract it had with the city for that purpose,
The actual and reasonable cost of paving
between the company’s tracks, for the twelve
additional squares, was $13,177.90, wkich
was gssessed against its right of way and
property for payment in twenty successive
semiannual payments, in pursuance of the
compromise agreement. It was stipulated
in the contract between the city and the
Standard Paving Company that the city
should be liable, on account of eaid improve-
ment, only for the cost of so much of the
same as bordered on public grounds and for
the crossings of streets and alleys, aa pro-
vided by the ordinance and laws of this state,
The ratlway company refused to pay any
part of the sum so ascessed against it for
pavement between its tracks. The Stand-
ard Paving Company purchased the brick
used in the improvement of said twelve agd-
ditional squares from the Reya! Brick Com-
pany and the Canton Erick Company, ap-
pellants herein, and as part payment thers

-
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for the Standard Company duly assigned in
writing to said appellants all its interest
in the claim agamst the street-railroad com-
pany for paving between its tracks for the
gaid twelve squares. \Whatever rights and
equities the Standard Paving Company ac-
quired against the railread company or its
property by reason of said improvementa
were held by the Royal and Canton Brick
Companies at the time of filing their peti-
ticn of intervention. The company having
made default in the payment of its ohllga-
tions secured by its said mertgage, the mort-
gagees—being the appelleea in this case—
brought their action in the Wayne circuit
court for the foreclosure of their mortgage
and the appointment of a receiver, to which
action the Richmond City Railway Company,
the city of Richmond, and the Standard
Paving Company, among many others, were
made pa.rhes defendant. 1t was alle«ed in
the complaint that the Standard Pavmo
Company was claiming to hold a lien against
the mortgaged property paramount to the
mortgage lien of the plaintiffs, which was
unfounded; and ‘the paving company was
made defendant, and required to assert its
liep, if it had any. The default in payment
of the street-car company was alleged. The
company veluntarily appeared, and filed an-
swer; and a receiver was appointed, quali-
fied, and took full possession of the mort-
gaged property upon the same day the com-

laint was filed. Pending the formation of
issues between the various parties, the ap-
pellant Royal and Canton Brick Companijes,
without objection from sppellees, obtained
leave of court to file their intervening peti-
tion and become parties to the action of fore-
closure. The petition set forth with much
detail the facts stated above, and particular-
ly the franchise ordinanee, the acceptance
and reorganization thereunder, the adoption
of electricity as a motive power, the paving
of Main street with brick, notice to the rail-
way company to pave between its tracks
when and as the street was improved, its
failure and refusal to do so, the doing of the
work by the city, the assessment of the actu-
a! and reasonable cost thereof to the railway
company, its refusal and failure to pay the
same, the compromise agreement between
the city and company, the performaunce of
the conditions by the city and the nonper-
formance by the company; that the Standard
Paving Company, as contractor with the
eity, did the work and furnished the mate-
rials in the paving of the twelve squares of
Main street; that the Standard Company
purchased of these interveners all the briek
used in paving said twelve squares, and in
part payment therefor duly assigned to
them in writing—which assignment is filed
therewith—all rights and equities held by it
ggainst the street-car company; that the ac-
tual and reasonable eoat of paving between
the tracks of the railway for the distance of
the twelve squares was $13,177.90, which is
due and unpaid; that under its contract
with the Standard Paving Company the city
is not liable for any part of said sum of $13,-
45 L. B. A.
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177.90; that, after the execution of the
plaintiff’s mortgage, the railway company
purchased and added to the mortgaged prop-
erty in machinery, equipments, and track
extensions, property and improvements of
the value of $65,000. Prayer: That in any
judgment or decree that may be entered here-
in the claim of these petitioners may be held
a just lien upon the mortgaged property of
the Richmond City Railway Company, and
that, upon sale thereof upon decree of this
court, the claim of these petitioners be or-
dered first paid, after payment of costs, out
of the proceeds of such sale, and for all
further proper relief. The city of Rich-
mond, appellant, also filed an intervening pe-
tition, for the use of the Royal Brick Com-
pany ¢t al. The plaintiffs filed a demurrer

to the petition of the Royal Brick Company
et al.: First, for insufficiency of facts; and,
second, for defect of parties, in this,—that
the Standard Paving Company was not made
a party defendant. The plaintifi’s demurrer
was sustained, and the interveners refusing
to plead further, and electing to stand by
their petition, the court rendered judgment
upon the demurrer against them, from which
they appeal.

As shown by the briefs, the intervening
petitions of all the other appellants have
been fully settled out of court, and “the in-
tervening petitions of the Royal Brick Com-
pany ef al. and of the city of Richmond are
based upon the same right, seek to enforce
the same claim, and are substantially set
forth in the same words.” We will therefore
consider only the questions &rising upon the
brick company’s petition. Itis first claimed
that the appellants have no standing in
court; that they came in neither by com-
plaint, cross-complaint, nor answer; and
that there is no such pleading known te our
Code as an “intervening petition” While
the Code does not, in terms, recognize an in-
tervener as a party litigant, yet this court
has many times recognized in a party the a’-
tributes of an intervener in equity. Barner
¥. Bayless, 134 Ind. 600, 603, 33 N. E, 907,
&nd 34 N. E. 502, and cases cited; State v.
Union Nat. Bank, 145 Ind. 544, 44 N, E. 585.
It is the spirit of our Code to settle in &
single action the rights and enuities of all
persons interested in the subject-matter, and
to simplify the rules of practice and plead-
ing as far as the same may be done with due
regard to the just determination of the con-
troversy. To accomplish this end, therefore,
one net a party, and having an interest in
the subject-matter of a pending action that
may be adversely affected by the suit, wiil
be permitted by the court, upon a proper
showing, under § 273, 1 Burnss Rev. Stat.
1884, to come into the case for the protection
of whatever right or interest he may have in
the subject-matter. Voorhees v. Indianapo-
lis Car & Mfg. Co. 140 Ind. 220, 39 X, E. 738;
Zumbro v. Parnin, 141 Ind. 430,40 N. E.
1085. And his pleading, as in this case, is
neither a eross-complaint nor an answer, and
hence not subject to the objections urged. It
seeks neither to set up a cross action against
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the plaintiffs, nor to bar their right of re-
covery. The petitioners are interested in the
subject-matter of the suit. Without inter-
vention, the property may be sold, and pass
forever beyond their reachk. It is now in the
custody of the law. The plaintiffs seek its
sale and application to the payment of their
debt. The common debtor and subject-mat-
ter are before the court, and the only relief
sought is that, if the sale of the property is
ordered, the equities of the interveners in
the funds arising therefrom may be enforced
agninst the plaintiffs. There can be no
doubt of the remedy thus afforded a stranger
to the suit to enter, by leave of court, for
the timely protection of his interests; and a
petition of intervention need not be as formal
as a complaint, and is sufficient in form if it
containg a suecinct and definite statement or
tecital of the facts upon which the equities
claimed are predicated. Empire Distilling
Co. v. McNulta, 46 U. 8. App. 578, 77 Fed.
Rep. 703, 23 C. C. A. 415. Appellees have
sugrested no epecific infirmity in the facts
alleged, and we are unable to discover any.
The objection that the city of Richmond was
not a party to the petition is unavailing un-
der the demurrer as presented, and it is not
urged that the Standard Paving Company,
the petitioners’ assigmor, was a necessary
party.

But it is earnestly urged that the ordi-
nance conferring upon the Richmond City
Railway Company the right to occupy the
streets of the city of Richmond, exhibited
with the petition, imposed no duty upoen the
rajlway company to pave between its tracks,
and heuce no lien, either preferential or spe-
cific, was ereated in the interveners’ assignor
for the construction of guch pavement. With
this contention we are unable to agree. In
considering the question, it must be borne in
mind that the following propositions of law
have been by this court declared settled in
this jurisdiction, viz.: (a) That a charter
granted by a city, and accepted by a railway
company, constitutes a contract between the
city and eompany; (b) that such a charter
must be strictly construed against the com-
pany; (e} that such company has no doubt-
ful rights under such charter; (d) that
where there are doubts they must be con-
strued against the grantee and in favor of
the city. Western Paring & Supply Co. v.
Citizens’ Street R. Co. 128 Ind. 530, 10 L. R.
A. 770, 26 N. E. 183, 28 N. E. 88; State ex
rel. Keith v. Michigan, 138 Ind. 455, 468, 37
X. E. 1041; Indianapolis v. Consumers’ Gas
Trust Co. 140 Ind. 107, 116, 27 L. R. A, 514,
39 XN, E. 433.

The first section of the franchise ordinance
provides that permission and authority are
hereby granted and fully vested in the Rich-
mond City Railway Company, its suceessors
and assigns, to lay, construct, operate, and
maintain a single or double track street rail-
road, with zall the necessary and convenient
tracks, ete., in and upon all the streets and
alleys of said eity, subject to the conditions
hereinafter mentioned, to wit:
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Sec. 2. The motive power of said street
railroad shall be cable, electric, or animal,

See. 3. The tracks of said railroad shall
ba so laid as to conform to the established
grade of the streets, and in such manner as
to be no unnecessary impediment to the ordi-
nary use of the streets and the passage of
wagons or other vehicles along and across
the tracks.

See. 5. If the railroad is operated by elec-
tricity, the streeta, wherever disturbed, ob-
structed, or damaged by reason of the con-
structior, repair, or existence of said rail-
road, shall be by said company properly re-
stored to the same condition as they were
ptior to such disturbance, and so maintained
for one year thereafter.

See. 6. The sidewalks, curbs, or gutters
disturbed or injured in the erection of poles
or wires shall be by said company promptly
restored and maintained for one year.

See. 7. All tracks shall be laid in the mid-
dle of the street.

Sec. 8. The center and cross wires shall at
no point be at less elevation than 18 feet
above the rails.

Sec. 9. The curb poles ghall not exceed 22
feet in height.

See. 10. The poles shall not be nearer to-
gether than 125 feet, with poassible variations
to avoid interference with shade trees and
ingress and egress of property owners.

See. 11. The poles shall be straight,
smooth, and painted.

“Sec., 12. (As amended April 22, 1889). In
case electric power is used, the rail may be
T raijl, and the street shall be graveled,
paved, or macadamized up flush with top of
rail upon the outside thereof when and ams
the street may be graveled, paved, or macada-
mized upon which the same are laid, and the
street between the raila shall be graveled,
paved, or macadamized when and as the
street may be graveled, paved, or macada-
mized upon which the same i3 laid, upon a
level with the top of the rail, and as near to
the rail as the same can be done, leaving suffi-
cient space only for the flange of the wheel,
and so maintained; and, in ease animal
power is adopted as the motive power, a flat
rail shall be substituted on or before Septem-
ber 1, 1889, on Main street, from Fourth
street to Twenty-First street, and on North
Eighth street from Main to North E street,
and as far east on North E street as Tenth
street. Said street railway shall have the
right to extend its tracks in Glen Miller
Park as now laid, as the said street railway
and the committee on parks of said city may
hereafter agree, subject to the approval of
council.” :

“Sec. 17. Said Rickmond City Railway
Company hereby agrees to save said city
harmless from any damage, loss, or liability
occasioned by the eonstruction, maintenance,
or’ operation of said electrie or other street
railroad.”

It is manifest from the foregoing condi-
tions that it waa the intention of the city, in
granting authority te occupy its streets for
private gain, to relieve the publie, so far as
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possible, from inconvenience in the use of the
ptreets, and from increased burden in their
repair and maintenance. This is made clear
by § 3, which prescribes how the tracks shall
be laid, and by §§ 5 and 6, which provide
that, wherever the atreets, sidewalks, curbs,
or gutters may be disturbed or damaged by
the construction of the railroad, the com-
pany shall promptly restore the same to as
good a condition as before the disturbance.
And what warrant have we for saying that
things aflixed to a grant as conditions to its
enjoyment are not conditions at all, but
covenants of the grantor! Furthermore,
how may we single out from a class of state-
. ments, phrased in the same tense, and alike
impersoral as to the party of performance,
and say some are covenants of the grantor
and some conditions imposed upon the gran-
tee? Yet this is what we are urged by the
appellee to do. It is not claimed by appel-
lees that the franchise ordinance imposed
upon the city the duty of electing the kind
of motive power to be used, as stated by §
2; nor of laying the company’s track to con-
form to the established grade of the streets,
as described in § 3; nor of erecting and paint-
ing its poles, as directed by §§ 10 and 11;
nor of stretching its wires not less than 18
feet above the track, as required by § 8. But
they do insist that it imposed upon the eity
the duty of paving between the company’s
tracks when and as the street is improved, as
required by § 12; the insistence of appellees
being that § 12 should be construed as
merely declaratory of the mode of construe-
tion between the tracks that the city should
thereafter observe when and as the street
was improved upon which the track was lzid.
If it was the intention that the city should
pave beiween the tracks, what reason was
there for a specific covenant to do the work
when and as the street was improved? Was
it at gll likely that the city would choose to
do it at any other time? And, in the use of
electrieity, what concern should the railway
company feel about the pavement between its
tracks, whether graveled, macadamized, or
bricked, or whether it was paved at allf
And no reason is apparent, and none is sug-
gested, why the city would voluntarily as-
sumie an obligation to pave in a particular
manner, and at & particular time, in a con-
tract that would conclude it for fifty years,
Besides, the reading of the charter ordinance
2s a whole, and a consideration of the grant-
ing section, with the peculiar and uniform
“shall be” in the enumerated conditions,
upon which the grant is stated to depend,
in the Yight of the rules of construction above
announced, leads to the firm eonviction that
the adoption of the construction invited by
appellees wounld be to subject ourselvea to the
irresistible construction that all the things
enumerated as conditions of the grant are
really covenanis of the grantor. And this
is not to be thought of. It must be said
that they are all one or the other, and to
doubt is to construe them against the com-
pany. It is alsé’ a familiar principle that,
when the terms of & written contract are un-
43 L. R A,
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certain, the courts will adopt that construe-
tion which the parties themselves place upon
it. ¥inton v. Baldwia, 85 Ind. 433; Louis-
ville, N. A. & C. R. Co. v. Reynolds, 118 Ind.
170, 20 N. E. 711; Paie v. French, 122 Ind.
10, 23 N. E. 673; Ingle v. Norrington, 126
Ind. 174, 25 N. E. 800; Vincennes v. Citizens’
Gaslight Co. 132 Ind. 114, 18 L. R. A. 483,
31 N.E. 573.

Much epace is given to the discussion of
the effect of the compromise ordinance of
1893, described in the early part of this opin-
ion, upon the charter ordinance of 1859; but
we fail to perceive its importance to the
questions involved in this appeal. It does
not repeal the charter ordinance of 1889,
which supports and limita appellees’ mort-
gage, either in terms or by implication. In
fact, it is in 2id of the charter by expressly
declaring in its prefatory clause that it is
“by way of a full settlement and eompromisa
of maid dispute;” that is, a full and final
setilement and understanding of the extent
of the company’'s liability under its charter
of 1885, It was a definition of the franchise
ordinance, not a repeal. It was nothing
more nor less than an agreed construction
of a disputed provision, and one which the
court would be bound to adopt =3 between
the parties. Dut, being subsequent to the
execution of the mortgage to appellees, and
without their approval, it was, as to them,
nugstory. The mortgzgees continue to hold
the property as they received it from the
mortgagor; and they received it in all re-
spects as it was held by the mortgagor at the
time the mortgage was delivered. The mort-
gagor had, therefore, no power to charge the
mortgaged preperty by an unwarranted con-
struction of its charter, nor impose any bur-
den upon the security that did net exist at
the time of the mortgage. Hence appellants
must find support for their claim under the
charter ordinance of 1589, or they have noth-
ing to rest it upon. On the other kand, the
ocompromise ordinance of 1893, being a con-
tract between the city and the mortgagor
with respect to the Jatter's rights and lia-
bilitiea under its charter, the appellees, as
mottgagees, must accept their mortgagor’s
contract as a whole, or reject it altogether.
They cannot have the benefita without the
burdens; that is to say, they cannot accept
their mortgzagor’s unauthorized contract to
relieve themselves from appellants’ preferen-
tial claim under the charter ordinance of
1839, and repudiate it to avoid the specifie
lien fixed upon the mortgaged property by
the same instrument. The new contract pro-
vides: “Said Richmonrd City Railway Com-
pany hereby agrees to pay all the coat of
paving between the rails of its tracks on the
residue of said Main street from the west
line of Fourth street to the west line of
SBixth street, and from the east line of Ninth
street to the east line of Twenty-Third
street: provided, seid improvement is made
under the provisions of the Barrett law;”
and the estimated cost shall be assessed
against the property of said company, “and,
when adopted by the common council of said
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city, shall be and conatitute a valid Hen vpon
all the real estate, right of way, tracks, roll-
ing stock, snd wachinary of said company.”™
It iz specifieally alleged in the intervening
pelition, snd sdmitted by appellees’ demur.
rer to be true, that the eity performed ail
the ¢onditions of aaid coniraet on ifs part,
improved twelve of the agquares of Main
street, as provided for in the contract, and
alan paved between the company’s trscka
pursuaat to said sgreement, at the actual
and reasovable cost of $13,177.90, which
amotwt waa assessed against the company's
property, payable in  twenty semiannual
payments, ete, in conformity to the provi-
sions of the Barcett Jaw, and thai the com-
pany wholly failed snd refused to pay the
same. Accepling the new contract as s
whole, the paramount lien snd debt of $13-
177.90 is admitied by appellees, EHejecling
it as s whole, we must return to the ordi-
vanee of 1839, and dispuse of this case as il
the act of 1893 had not been ordained, The
point made by appellees that the theery of
appellants’ petition ix that their Hex is 3pe
etfie under the ordinanee of 1343, and not
preferential under the charter act of 1889,
and that they must be confned to their the-
ary, cannol be accepted. If it is proper in
any rase—which we greatly doubt~for a
court Lo arbitrarily declare a party's theory
from his initial pleading, where the facts
feaded supply mors than one, we are ye
ieved of the task in this instance by the
course of appellants’ argument. Both ordi-
nances are set forth in the petition at length;
but the argument in this court, and which is
entirely consisteni with the pleading, goes to
the effert and theory that the vrdinance of
1803, desiznated by appellants as “supple-
meutal™ to the ordinance of 1889, shouild be
accopted {1) as establishing a doubt in tha
charter as to the company’s lability to pave
between its tracks, and (2] as setiling the
donbt against the company by convention of
the parties.

The most imporiant question remains,
varoely, Dovsthe petition exhibit such a elaim
&8 a court of equity will decree preferential
payment fram the procveds of the morigaged
property? It is said in Fosdick v. Schall,
80 17, 8, 235, 25 L. ed. 339, by Waite, Ch. J,,
that “every railroad morigages, in aceepting
g security, impliedly agrees that the cur-

tut debts made in the ordinary courss of
winess shall be paid from the current re-
ipts, befors he bas any claim tpon the in-
me.” “The income out of which the mort
ze I8 to be paid is the net income chiained
deducting from the gross earnings what is
uired for necessary operating and manag-
expenses, proper equipment, wnd useful
~ovements., ., . . While, ordinarily,
power is confined to the appropriation

¢ income of the receivership and the pro-

of moneyed assets that have been taken

the compauny, cases may arise where

" will require the use of the proceeds
eale of the mo; property in the

Untox Trost Co. v, Kwoaxoxp Crry . Co,

and afier the commencement of the in

ment of Main street, the company pun

and added to its property, machinery,

mos, motors, strest cars, and electrics
paratus to the value of $50,000, and exts
their tracks to the value of $13,000,
waterial increase in the value of the n
gaged property fa also admitted by the
murrer. And it is further said, with res,

to such aets, in Foadick v, Schadl, 98 U
254, 2% L. ed. 339: “Under such eirer
atances it is vasy 1o see that there may wor
timer be & propriely in paying back to t
income from the proceeds of the sale what
thus sgain diverted from the current del
fund jr order to increase the value of th
property sold. The same may sometimes b
true in respect to expenditures before the re
ceivership. No fixed and inflexible rule ecan
be Irid dowsn for the government of the courta
in all eases. Each case will necessarily have
its pwn peeulfarities, which must, tos greater
or less extent, influence the chancellor when
ke comes to get, The powsr resta upon the
fact that in the administration of the af-
fairg of the company the mortgage creditors
have god possession of that which, in equity,
belouged to the whale or & part of the gea-
eral creditors. Whatever ia done, therefore,
raust be with a view to a restoration by tha
mortgage ereditors of that which they have
thus inequitably obtzised.” The rule is re-
stated by the same eminent jurist in Burn-
ham v. Bowen, 111 UL 8, 778, 783, 28 L. ed.
398, 599, 4 Sup. Ct, Rep. 615, 679, as follows:
“That, if ecurrent earnings are used for the
benefit of mortgage ereditora before current
expenses are paid, the mortgage seeurity is
chargeable in squity with the restoration of
the fund which haa been thus improperly ap-
plied to their use.” There has been no de-
parture in any of the cases cited. Tt bas
teen adhered to and reafivmed in them al), -
The rule bas been applied only to railroad
ecompanies, and it is earnestly tnsisied that a
sireet reilway is nobt within the reason of
the rule. It is said to operate in the ad-
ministration of railroads va accousnt of the
publie character of such institutions, and
upon the assumplion that they are of publie
concern.  And that & suspension of operation
will work an actusl detriment to the public,
We cannct see how the effect of suspension
will be different, Both sare tramsportation
eompinies, boih common carriers: and, if
suspension in the operation of the one will
bs an injury te the general publie, the sns-
pension of the other will be an injury to the
local publio, and the difference is one of de
gree, end not of kind. The doctrine rests
upon the prineiple of mutual benefit to the
public, the moviguge and general credifors.
1f the value of the seenrity is maintained,
the syeiem must be kepil & going concers;
and whatever s essential to this end in Iabor,
repaivs, or equipment must be profected by
the highest degree of confidence to svoid the
mischiefs of sospension. Put there carn be
na restitution where there has been no divers

my.” It is alleged in the petitian
Yter the execution of the morigsge,
. A ’

sion; that is to say, where there has been no
{aking of the earnings needed for the -
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ment of current obligations, and applied in
the betterment of the meortgaged property,
there is nothing to be restored. And he who
invokes the rule must show aflirmatively that
the mortgage creditors have got that which,
in equity, belongs to the petitioner. If the
morigagor increases the value of the mort-
gaped property from sources other than the
earnings, the fact supplies no equity in the
general creditor. In this case it is mot
averred in the petition that the purchase of
the electrical equipment, cars, etc., was made
fromthe currentearnings of the company,and
for the absence of such averment the petition
must be held insufficient to bring the claim
within the rule just considered. Burnham
v. Bowen, 111 U. 8. 778, 28 L. ed. 594, 4 Sup.
Ct. Rep. 675. :

Back of the question is another principle,
Every right the railway company has in the
eity of Richmond rests upon the franchise
ordinance. It has no power to run a ear,
collect a fare, or encumber its road in any
way, except subject to this ordinance. The
oblimation to pave between its tracks is of
the essence of its being, and can no more be
laid aclde than its duty to pay its debts. It
is written in its charter, and inseparable
from it; and when the mortgngees accepted
their security they were bound to take the
property as they found it, and bound to know
that the rights they acquired in the property
were subject to the burdens already imposed
upon it. The right the appellants seek to
enforce is more than a general claim for
morey, for it i3 a right blended with the
right of the mertgagor to occupy and use the
sirects, and one which the mortaagees were
required to take notice of and estimate in the
aceeptance of their mortzage. The liability
does not rest upon a claim amainst the mort-
gagor, but upon the duty which arises out
of the occupancy of the streets. In Midland
E. Co. v, Fisker, 125 Ind. 10, 8 L. R. A, 604,
214 N, E, 756, the owner of land conveyved, in
1873, to a railroad, a right of way. It was
incorporated in the deed. 3 a consideration,
that the company should construct a board
fence on each side of the railrond as soon as
comp'eted. The road was completed in 1876,
In 1875 the company mortgaged all its prop-
erty, and in 1853 the mortmage was fore-
closed, and property sold thereunder. The
purchaser entered into possession, and began
the operation of the road. No fence had been
constructed. and in 1536 the owmner of the
land brought suit against the purchaser, and
in disposing of the case the eourt says:
“The appellant is in the possession of the
right of way as the grantee of the original
eontractor, and it must take the benefit it
enjovs subject to the burden annexed to it
by the contract which gave existence to that
benefit. Tt cannot enjoy the benefit and es-
eape the burden, for the burden and the bene-
fit are so interlaced as to be inseparable, The
43L R A,
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warrant the appeal.

. Deo.,

right to the benefit is so blended with the
burden that equity and justice forbid a sever-
ance. One who takes a privilege in land to
which a burden is annexed has no right to
assert a elaim to the privilege and deny re-
sponsibility for the burden. A party whe
acquires such a privilege acquires it subject
to the conditions and burdens bound up with
it, and must, if he asserts & right to the
privilege, bear the burden which the contract
ereating the privilege brought into existence.
In Louisville, N, A. & C. R. Co. v. Power, 119
Ind. 269, 21 N, E. 751, we said of a railroad
company: ‘Holding the land under th% deed,
as it did. it was bound to perform its con-
tract. To permit it to retain the land and
repudiate the deed would be against equity
and good conscience.”” In this instance the
covenant written in the deed was an essential
part of it, and the agreement to construct
the fence was part of the consideration for
the land. The case is near akin to that of a
suit to enforce a vendor’s lien, for here “he
deed upon its face exhibited the contract,
and the facts open to observationshowed that
the covenant had not been kept. The facts
open to observation did more than put the
appellant wpon inquiry; but, had they done
no mere than put it upen inquiry, 1t eculd
not justly claim the rights of a purchaser
without notice. It must be held that the
covenant in the deed through which the ap-
pellant claime, and the facts open to observa-
tion, imparted notice of the covenant, and
notiee, also, of its nonperformance.” As be-
fore said, the right does not rest against the
person, but it is affixed to the thing, and the
morteagees or their grantees may not have
the thing without the oblization to diacharge
the right, for the right runas and abides with
the property wherever it goes. e think,
therefore, that the petition of intervention
exhibita sufficient racts to show that the
charter of the mortgagor company required
it to pave between its tracks when and as
the street was improved, as a condition to ity
enjoyment, and that the condition was
carried into appellees’ mortzage, and that the
claim of the petitioners, arising thereunder,
is paramount to the lien of the mortgage.

Finally, it is objected that & judgment on
demurrer to sn intervening petition is not
such a final judgment as may be appealed
from. The judgment appealed from makesa
final disposition of the case so far as con-
cerned the petitioners, and was sufficient to
Voorkees v. Indianapo-
lis Car £ 3 fg. Co. 140 Ind. 220, 33 N, E. 73%

The judgment iz reversed, with instroe-
tions to overrule the demurrer of appellees to
the intervening petitions of the Roval Brick
Company et al., and of the city of Richmond,
and for further proceedings in accordancs
with this opinion.

Rehearing denied.
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EENTUCKY COURT OF APPEALS,

HENDERSON TRUST COMPANY, Admr.,
ete., of Mary H. Berner, Deceased, Appt.,
1,

John H. STUART.

........ PP

1. The fallare to apply for an extens
sion of = vacancy permit for prem-
ises that are ntill vacant &t the expira-
tion of the time for which such a permit has
been granted with an agreement by the In-
surer to extend the time om application
therefor constitutes negligence on the part of
an executor of administrator with the will
annexed, who 13 In possession of the premises
and of the policy of insurance thereon, which
will make him liable in damages in case the
property is destroyed by fire and the losur-
ance cannot be collected because of the fall-
ure to procure the extension of the vacancy
permit.

2. The megligence of an executor in
failing to apply for mn extension of
a vacancy permit for Insured premises
which continue vacant, which had been
granted with an agreement to extend it oo
application, !a heid to be a guestlon of law
for the court.

(Mareh 20, 1900.)

A PPEAL by defendant from a judgment of

the Circuit Court for Henderson Coun-
ty in favor of plaintiff in an action brought
to hold defendant liable for the value of a
house destroyed after defendant had negli-
gently permitted the insurance to lapse.
Afirmed,

The facts are stated in the opinion.

essrs. Yeaman & Yeaman, for appel-
{ant:

The failure to insure property, or keep it
insured, is not such negligence as, in case of
loss, will render the administrator or any
trustee liable for its value.

Underhill, Trusts, 4th ed. pp. 253, 255, and
note. .

Mr. Montgomery Merritt for appelice.

Burnam, J., delivered the opinion of the
<court:

The first error relied on by appellant for &
reversal of the judgment rendered against
it in the trial eourt is that the court erred in
<overruling its general demurrer to the peti-
tion of appellee,

The petition sets forth, in substance, that
Mrs. Stuart sold & house and lot to Mary
H. Berner, and took notes for the purchase
money, retaining a lien for their payment,
and that under the contract of sale, as fur-
ther security for the purchase money, Mra.
Berner insured the house azainst loss by fire
in the sum of $2.000, and had the policy
Tnade payable to Mrs. Stuart as her interest

might appear; that shortly after the sale,
Mrs. Berner died, and that appellant, the
Henderson Trust Company, qualified a3 her
administrator with the will annexed, and
also as guardian of Mary Wilke, the devisee
of the house and lot under the will of Bra.
Berner, and that it took possession of the
property and also of the policy of insurance
under an agreement with appellee that it
would look after both; that the house became
vacant in violation of the terms of said pol-
icy, and, to prevent the voidance of the pol-
icy, the appellant procured from the insur-
ance company on the 1st day of April, 1894,
a “yacancy permit” for thirty days, and it is
alleged that the insurance company agreed
that if the property waa still vacant as the
expiration of the thirty days the permit
would be extended for an additional thirty
days upon application; that the house
was still vacant at the expiration of the
“vacancy permit,” but that the appellant
neglected to ask for or to procure an exten-
sion thereof, and that in fourteen days aft-
er the expiration of the thirty days allowed,
the house was burned and became & total
loss; that the appellant trust company sued
the insurance company, making appellee a
party defendant, and that recovery waa de-
feated on the ground that “the policy had
become void by reason of the aforesaid vacan-
cy.” And it is insisted that appellant was
negligent in permitting the house to remain
vacant, and in failing to ask for an extension
of the “vacancy permit,” and that it is lia-
ble for the damages aceruing by reason of
such negligence.

It is insisted for appellant that the alle-
eations of the petition are insufficient to
support a cause of action, because there is no
allegation therein that the insurance com-
pany was under any cbligation to carry the
immsurance while the property was vacaot, or
to have granted a request for an additional
“yacancy permit” if it had been made; that,
under the averments of the petition, the in-
surance company was under no legal obliga-
tion to have extended the “vacancy permut,”
even if it had been applied for, and that a
recovery should mot be permitted upen a
mere speculation or surmise as to what it
might have done gratuitously if application
had actually been made to it.

It is the duty of an executor or trustee to
preserve the estate iz his hands, and to pro-
teet it from loss; and he has ordinarily the
power to do whatever may be necessary for
that purpogse. While he i3 not the guaran-
tor of the safety of the property, he is held
to such care in the management of the estate
as a comgetent person would ordinarily ex-
ercise under the same eircumstances in ref-
erence to his own affairs (see Megsmore v.

Note.—For condition In policy as to vacancy
-or nonoceupancy, see McQueeney v. Phenix Ins,
Co. (Ark.) 5 L. BR. A, 744 ; Halpin v. Insurance
Co. of N. A (N, Y.) SL R A 79, and note;
Continental Ios. Co. v. K¥le {(Ind.) 8 L. R. A,
81, and mote; Limburg v. German F. Ins. Co.

45 L R A.
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(Iownu) 23 L. B. A. 99; Moody v. Amazon Ins.
Co. {(Ohle) 28 1. R, A. 313: Agricultural Inx
Co. v. Hamilton (M4.) 30 L. R. A 633; and
Home Ins. Co. v. Mendenhsll (Il1L) 26 L. B. A,
374,
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Stone, 6 Ry. L. Rep. 596; 11 Am. & Eng.
Enc. Law, 2d ed. p. 944); and the Hender-
son Trust Company owed the same duty to
protect the property and preserve it from in-
jury and destruction that a careful person
would ordinarily have exercised under the
same circumstances if the property had be-
longed to him. There is no statute in this
state which requires an executor to insure
real estate in his hands against loss by fire,
and the failure to take out such insurance
is not necessarily such negligence as in case
of loss will render the executor or trustee
liable for its value, but is a question to be
determined from the facts of each particular
case; and the cost of the insurance, the value
of the property, ita liability to destruction
by fire, and whether or not the executor had
money in his hands that could have been used
for that purpose, are the cardinal elements
to be considered. But in this case no money
was needed. The insurance had already been
paid, and all that was necessary on the part
of the defendant to keep the policy alive was
that it should have made application to the
wnsurance company for the extension of the
“vacancy permit”’ and it seems to us that
the failure of the appellant to make such ap-
plication was such negligence in the ecare of
the property as to make it liable for the in-
jury resulting therefrom. In the answer
filed by the Henderson Trust Company there
is no denial of the averments of the petition
that the “vacancy permit” would have been
extended upon application, and that no ap-
plication or effort was made to get same
done: and the president of the company
frankly admits in his testimony that the fail-
ure to make application for the extension of

KERTUCEY COUKRT OF APPEALS.

Max.,

the “vacancy permit” was due to an over-
sight of the clerk in the company’s office who
had charge of these matters. The demurrer
was therefore properly overruled.

Negligence or the absence of care is al-
ways a question of faet for the jury when
there is a reasonable doubt as to the facts
or inferences to be drawn from them, but
when the facts are either admitted or estab-
lished by undisputed testimony, it is the
duty of the court to declare the law applica-
ble to them. See Field, Neg. § 519; Ash-
land Coel £ I. . Co. v. Wallace, 101 Ky.
637, 42 8. W, 744, 43 S. W. 207.

In this case we have these facts admitted
in the pleadings: That appellant, as execu-
tor, took charge of the policy of insurance
and property, and it became vacant in viola-
tion of the provision of the policy; that a va-
eancy permit was granted for thirty days.
and the insurance company agreed that it
would be extended upon application at expi-
ration if desired, and that this application
was not made on account of the oversight
and negligence of the appellant company;
and that the properly was destroyed and the
loss of the insurance was directly attributa-
ble to such negligence. Under these circum-
stances; we think it was the duty of the
court to declare, a3 & matter of law, that ap-
pellant had not exercised such care in the
management of this property as a competent
person would ordinarily have exercised un-
der the same eircumstances with reference to
his own property. This i3 in substance the
effect of the instruction given in this case,
and upon the whole facts we are of the opin-
ion that appellant has not been prejudiced.

The judgment is affirmed.

MAINE SUPREME

Charles F. JOHNSON, Assignee, ete., of Ed-
ward Ware, .

.
John H. EVELETH.
(eeemenaMecuanaas)

1. A log-driving company’s possession
of logs in a river while driving them, not as
agents of the person to whom they have
been sold and are belng sent, but by virtne
of the charter of the company, although all
owners of logs driven by it are made members
of the company by force of the statute, does
not conkfitute the possession of the person
to whom they are being taken, 8o ag to pre-
clude the stoppage of the logs in fransiliy by
the seller.

2. Logs in & river belng driven by an
incorporated log company, though It Ia
not & common carrier but has a duty under its
vharter of driving the logs and the possession
of them mo far as the logs are susceptible of

NOTE.—On the subject of stoppage inm fran-
#itu, see Farrell v, Richmond & D. R. Co. (N.
)3 L. R A 648, and note; Fenkhausen v. Fel-
lows (Nev.) 4 L. R. A, 732; Kingman v, Denlson
{Mich.} 11 L. R. A. 347, and note; and Jefris
v. Fltchburg BR. Co. (Wis.) 33 L. R. A 251,

43 L. R. A
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possession, are subject to the right of stop-
page in transity In favor of & person who had
sotd them and had delivered them in the river
for tbe purpcse of their being driven to the
purchaser’s booms apd mill

3. A contract for the delivery of lozs
“over the dam' at the outlet of a lake
Into a river, whence they are to be driven by a
log-driving ecompany down the river to the
booms and mill of a purchaser, does not make
the datm the final destinstion or piace of de-
livery of the logs, so a3 to terminate the
right of stoppage in fransiiu while they are
being driven down the river.

4. Constructive possession of & mass of
Togs being driven down a river to the booms
end mill of & purchaser Joes not result in his
favor, 50 as to terminate the right of stop-
page in fransitu, by the fact that & few of
the logs have actually floated down to his
mill and been recelved by him,

(December 7, 1899}

REPORT by the Supreme Judicial Court
for Kennebee County for the opinion of
the full bench, of a suit to recover the value
of certain logs which had been sold by de-
fendant to Ware and stopped in tromsitu.
Judgment for defendant.
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The facts are stated in the opinion.

Mr. Charles ¥. Johnson, for plaintiff:

1f Mr. VWare knew, or had reasonable
grounds for believing, that he was insolvent
when these logs were purchased, that would
not afford a legal reason for a rescission by
the deferdant of the contract of sale.

Burrill v. Stevens, 73 Me, 395, 40 Am, Rep.
J66.

If the logs were stopped by the defendant
by virtue of his right of stoppage in transiiu,
there was no rescission of the contract of
sale,

Newhall v. Varges, 13 Me. 93, 29 Am. Dec.
439; Vargas v. Newhall, 15 Me, 314, 33 Am.
Dee. 617.

If defendant rescinded the contract be-
cause of *fraud practised by Mr. Ware, he
cannot avail himself of this second ground
of defense.

The right of stoppage in transitu could
not be exercised in this case, because the
place of delivery specified in the eontract of
sale had been reached and the transit was at
an end when the logs were turned over the
dam at the east outlet of Moosehead lake,
and they were then in the constructive, if not
actnal, possession of Mr. Ware.

Muskegon Booming Co. v. Underhill, 43
Mich. 629, 5 N. W, 1073,

A company charged with the duty of driv-
ing logs is not a common carrier.

Alann v, White River Log & Booming Co.
46 Mich, 33, 41 Am. Rep. 141, 8 N. W. 550.

The original direction given to these logs
by the defendant had been fully complied
with when they had been towed across Moose-
head lake to the dam at the east outlet, and
tarned over the dam.

Brook Iron Co, v. (FBrien, 125 Mass, 446;
Mohr v. Boston & A. R. Co. 106 Mass. 70;
Dizon v, Baldwin, 5 East, 175; Guilford v.
8mith, 30 Vt. 49; Rowley v. Bigelow, 12
Pick. 307, 23 Am. Dec. 607; 23 Am. & Fng.
Enc. Law, p. 913; Aguirre v. Parmelee, 22
Conn. 473; Sawyer v. Joslin, 20 Vt. 172, 49
Am. Dee. 768.

Some of these logs had reached Mr. Ware's
boom at Winslow before his assignment, and
a delivery of part of an entire parcel or car-
goe, with an intention on the part of the ven-
dor to take the whole, terminates the fransi-
Sus, and the vendor eannot stop the remain-

er.

2 Kent, Com. 8th ed. p. 748; Roynton v.
Veazie, 24 Me. 286; Kohl v. Lindley, 39 1.
195, 89 Am. Dec. 294; Jewett v. Warren, 12
Mass. 300, 7 Am. Dec. 74,

Ar. Harvey D, Eaton for defendant.

Savage, J., delivered the opinion of the
court:

This cage comes ap on report. We think
the evidence shows the following facts: On
March 22, 1598, one Edward Ware entered
into a eontract of bargain and sale with the
defepdant for the purchase of about 1,000,
000 feet of logs, numbering 7,663 sticks, then
Iying in Spencer pond, above Moosehead Iake,
It was agreed that the logs should be de-
livered by the defendant “over the dam” at
43 L RA.
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the east outlet of Moosehead lake into Ken-
nebee waters. From that point they were to

1be driven down the Kennchee river by the

Kennebec Log-Driving Company. Ware had
booms in Fairfleld and Winslow, and a mill
at the latter place, The logs were bought by
Ware for the purpose of being manufactured-
into lumber at his mill in Winslow. On May
23, 1898, Ware assigned to the plaintiff for
the benefit of his creditors, under the provi-
sions of the insolvent law (Laws 1897, chap.
325, § 16). He was, and for a long time had
been, hopelessly insolvent. In the meantime
the defendant had caused a large portion of
the logs to be delivered “over the dam” at the
east outlet, and they were being driven down
the Kennebec river towards \Ware's booms
and mill. Some scattering logs had already
reached Ware’s mill, and had been sawed.
They had drifted down the river, without the
necessity of being driven. But the drive
proper did mot reach Fairfield or Winslow
until the last of August, 1898. When the
drive reached Shawmut, above the Fairfield
boom, August 22d, the defendant took from
the river all the logs he had sold to Ware
which then remained in the drive, number-
ing 6,815 sticks, and surveying S08,032 feet.
And it is for this taking and alleged conver-
sion that the plaintiff has brought this ae-
tion of trover, Ware agreed to give four
notes for the price of the logs, maturing at
different times. At the time of his assign-
ment he had given one note to the defendant,
which was subsequently protested for non-
payment, and then tendered back by the de-
fendant to the plaintiff. The other three
notes he never gave.

The defendant asserts several grounds of
defense, only one of which do we think it
necessary to comsider. He says he took the
logs from the river in the exercise of the
right of stoppage in transitu. He claims
that the log-driving company was a carrier.
He says he sold the logs on eredit, and that
while they were in transit to their ultimate
destination in Winslow, and were in the pos-
session of the log-driving company as a car-
rier, the purchaser became insolvent. And
this fact, he says, gave him the right to re-
gume the possession of the logs at any time
before they came into the actual possession
of Ware, or came to their destination in
Winslow,

In reply the plaintiff says: (1} That the
log-driving eompany was not a carrier, or
middleman, in such a sense a3 gave it pos-
session or control of the logs; that the river
wag the real carrier; that the company pro-
vided mo means of conveyance or motive
power, but simply facilitated the floating of
logs down the river by breaking jams and
otherwise, and hence that, after the logs
passed out of the possession of the defendant
by being turned “over the dam,” they must
have been, constructively at least, in the pos.
segsion of Ware, while floating upon the
river; and, furthermore, that in any event
the log-driving company was really only an
agsociation of log owners, of whom Ware was
one, and that a delivery of the logzs to the



&2

company was, in effect, a delivery into the
possession of Ware. {2) That by the terms
of the contract between Ware and the defend-
ant the “destination” of the logs was “over
the dam’™ at the east outlet, and that when
they were so delivered the tfransilus was at
an end. And {3) that the facts that some of
the logs had floated down the river to Wares
mill, and kad been received and sawed by
him, constituted a constructive delivery of
the whole mass into his possession.

These contentions make it necessary for us
to consider the character and duties and
method of operation of the Kennebee Log-
Driving Company. Its charter and by-laws
are made & part of the case. DBy the charter
{Laws 1835, chap. 402), certain persons
named, their associates and successors, are
constituted “a body politic and corporate,”
and may sue and be sued, ete. They have
power to adopt all necessary regulations and
by-laws, “They shall drive to such place of
destination on the Kennebec river as may be
designated by the owners, or by the directors
of said company, and may secure and form
into rafts, under riggzing, all logs and other
timber belonging to said company, or any

“member thereof, that may be in the Fast
Branch and Kennebec river, for that pur-
pose, below the outlet of Moosehead lake at
the dam.” “They may remove obstructions,
and erect booms, piers, and dams.” Section
1. “Any person, persons, or corporations, or
their agents, owning logs or other timber to
be driven on said rivers at the date of the
annual meeting in each year, shall be mem-
bers of the Kennebec Log-Driving Company,
and shall so continue for two years at least
from that date” Section 3. Members own-

ing logs to be driven are required to file a |
correct statement of all such logs or timber, ]

giving the number of feet, with the marks,
and the place from which logs are to be driv-
en, and their destination. The expenses of
driving, and for damages and losses, are to
be assessed upon the owners of the logs driv-
en, and the payment of assessments is se-
cured by & lien upon the logs. Bection 4.
The company may collect logs or timber re-
maining in booms or in any place exposed to
loss, and deposit the same in suitable places,
and properly secure it from loss, and to
pay for this service an assessment may be
made. Sections 10, 11, 12,13. “The private
property of each member of said company
shall be bolden to pay all debts contracted
by the company after he became s member
thereof, and before his withdrawal from the
same, in default of company property where-
on execution may be satisfied,” Section 18.

By these extracts from its charter it ap-
pears that the Kennebee Log-Driving Com-
pany is a corporation. It is more than &
mere aszociation of log owners. To be sure,
all owners of Ioga to be driven are, by force
of the statute, members. but all combined
are only one corporate body. The corpora-
tion and its members are different persons.
Hence it follows that a possession by the
corporation is not a possession by a member,
unless the corporztion has been made an
agent for that purpose. In this ease the cor-
48 L. R A
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poration deoes mot appear to have been the
agent of Ware for any purpose. It was gim-
ply performing its corporate duty in receiv-
ing and driving the logs. It did that under
its charter, and not as agent. In this re-
spect this case is unlike X wskegon Booming
Co. v. Underkill, 43 Mich. 629, 5 N. W.
1073, cited by the plaintiff. There the logs
in question had failed to get into the boom-
ing company’s main drive, and had been left
in the rear. The vendees engaged the boom-
ing company to send back end get the logs,
which they did. The vendees having become
insolvent before the logs reached their mill,
the vendor, Underkill, sought to exercize the
right of stoppage in transitu. The court de-
nied this right, but rested its decision on the
ground that the vendor, by his contract or
acquiescence, “virtually offered possession to
[vendees] . . and that they [the ven-
dees] accepted the offer, and virtually took
possession by having the logs taken into cus-
tody, at their expense and on their account
as owners, by the booming company.” Qur
conclusion is, therefore, that the possession
by the log-driving company was pot posses-
ston by Ware.

The next question in this eonnection is,
May the right of stoppage in transitu attach
to logs being driven as these were? We have
no doubt that it may. It may be conceded
that the log-driving company is not a com-
mon carrier, although in some respects its
duties are analogous to those of common car-
riers (see Mann v. White River Log & Boom-
fng Co. 46 Mich. 38, 41 Am. Rep. 141, 8 N.
W. 550, where the distinction is pointed
out); but that is not decisive. TWhen a
vendor sends goods sold to the place of des-
tination by private conveyance, the right of
stoppage in fransitu exists the same as if
they are sent by common carrier. The vital
question is. Are they in transit between the
vendor and the vendee? The right of stop-
page in transity is merely an extension of
the lien for the price which the vendor has
after contract of sale and before delivery of
goods sold on credit. The term itself im-
plies that the goods are in transit, and that
they have not come into the possession of
the vendee. It permits the vendor to resume
possession before the goods sold have come
into the vendee’s possession, if the latter has
become insolvent. YWhether they are in the
possession of a carrier, strictly so ealled,
while in transit. or whether they are in pos-
session of a “middleman,” i3 immaterial. 2
Kent, Com. 702. 1In this case the logs were
certainly in transit between the dam at the
east outlet and Ware's mill. They were
moving down the river. They were kept
moving by the agency of the Jog-driving com-
pany. The company broke the jams, cleared
the eddies and the banks of logs, took them
wherever they became stranded, and drove
in the rear. The company having assumed
the duty of driving the logs, no one else had
the right to interfere with the driving. So
far as a mags of logs in a river is susceptible
of possession, to that extent the log-driving
company was in possession of these logs for
the purpose of transporting them. And we
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thick that was sufficient. It certainly ac-
cords with the equitable principles out of
which the right of stoppage in transitu hag
grown. XNewhall v. Vargas, 13 Me. 83, 29
Am. Dee. 489. The character of the posses-
sion of the log-driving cOmﬂany is only im-
portant as it shows that the logs had not
come into the possession of the vendee, and
were still in transit. »

But the plaintiff next contends that, so
far aa this case i3 concerned, the fransitus
ended when the logs were turned “over the
dam™ at the east outlet, because, he gays,
that wag the ultimate destination of the logs,
within the meaning of the contract of pur-
chase; that the defendant’s agreement was to
deliver the logs there; and that, when the
loga were so delivered, the ¢ransitus contem-
plated by the contract was at an end; and
that in any further transit the right of stop-
page in trangitu would not exist. This
might be true if by any fair construction of
the contract, read in the light of surrounding
econditions and eircumstances, we could un-
derstand that the dam was really the con-
templated final destination of the logs, or
that the logs were to be delivered at the
“dam,” and there remain subject to further
acts or directions of Ware. Becker v. Hall-
garten, 86 N. Y. 167. But we cannot inter-
pret the contract so narrowly. We must
view the situation as the parties did. We
cannot ghut our eyes to the fact that these
logs, at the time of the contract, were above
the dam, and above & portion of Moosehead
lake; that they were brought to be manu-
factured in Ware’s mill in Winslow; that
they must float or be driven down the river
all the distance between those points; that
it was expected that they would be driven by
the log-driving company; that there was no

lace of deposit at the “dam™ for keeping the
logs, but &g-t the transit in the lake above
the dam and in the river below was actually
continuous, the dam being simply the pnint
where the defendant ceased to drive and the
company began. In view of these circum-
stances, should “over the dam™ be regarded
as the “destination” of the logs? We think
not.
. The question here ia not whether the turn-
ing of the logs “over the dam” was a deliv-
ery,—such a delivery as would have vested
title in the vendee, in case delivery was nee-
essary. It is not a question of title, We as-
eume that Ware had the title to the logs.
The defendant bases his right of stoppage in
transitu upon that fact in part. The exer-
tise of that particular right presupposes
that the title of the gooda is in the vendee:
and, forther, the title remains in the vendee
even after the exercise of the right. The title
18 not changed. Hurd v. Bickford,85 Me, 217,
27 Atl, 107. The question here is whether,
by the delivery at the dam, the logs came
into the possession of the vendee, and so far
only as the delivery at the dam throws light
upon this question is it material. The dis-
tinction, in a word, is that property sold may
have been delivered so as to affect title, and
¥et not have come into the possession of the
vendee so as to bar the right of stoppage in
4 L. R A
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transitu. An illustration of this is found in
the common class of contracts where the
vendor sagrees to deliver to a carrier desig-
nated by vendee for shipment to vendee's
place of business. A delivery to a carrier
under such circumstances vests title in the
vendee, and places the goods subject to his
risk, but the vendor does not lose his right
of stoppage in transity while the goods are
in transit to the vendee. Grout v. Hill, 4
Gray, 361; Rowley v. Bigelow, 12 Pick. 307,
23 Am. Dec. 607; Gibson v. Carruthers, 8
Mees. & W. 321. In a case where goods were
delivered to the purchasing agent of the ven-
dees to be transmitted to the vendees' fac-
tory in another state, it was held that the
right of stoppage in transitu was not barred.
The court said that the delivery of the goods
wag to the agent, not as owner, nor as agent
of the ownera to dispose of them in any other
way than to transmit them to the vendees’
Place of business, and that to take away the
right of stoppage in transitu there must be
an absolute delivery to the agent for the use
of the vendees, and it must have been a full
and final delivery, as contradistinguished
from a delivery to a person acting as a car-
rier or forwarding agent to the principal.
Aguirre v. Parmelee, 22 Conn. 473. To ter-
minate the transitus by delivery to a mid-
dleman, it must be a delivery not to trans.
port, but to keep. Guilford v, Smith, 30 Vit.
40, See our own case of Newrkall v. Varges,
13 Me. 93, 29 Am. Dec. 489. It was held in
Mohr v. Boston & A, R. Co, 106 Mass. 67,
that the transitus is not at an end until the
goods have reached the place contemplated
by the contract between the buyer and seiler
as the place of their destination.

As bearing upon the “destination™ of the-
logs, the plaintiff, in argument, suggests
that under the charter of the log-driving
company the owner of the Jogs was required
to file with the company a statement of their
destination, which was not done, and also
that the company does not itself take logs
from the river, but the owners separate them
from the general drive, and boom them, or
take them out, at such points as they please,
To these suggestions, it is a "sufficient an-
swer to say that it is clear that the intended
destination of these logs was at Ware's mill,
and that, whatever the rights of Ware to
stop the logs, or take them out of the river,
may have been, he did not exercise them.
He did not take possession of the logs while
they were in tramsit,

Finally, the plaintiff contends, inasmuch
as some small portion of the logs had floated
down to Ware’s mill, and had been received
by him before his assignment, that this put
him in comstructive possession of the whole
mass, and terminated the transitus. We
are unable to come to that conclusion. The
surveyor's bill shows that there were 7,663
sticks in the lot of Jogs purchased. The de-
fendant, when he took possession, found 6,
815 sticks in the drive. It appears that
some had gone below Ware’s mill to Hallo-
well, and undoubtedly some sticks had been
left behind upon the banks or in the eddies
of the river. But assuming that the whole
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of the remaining 848 sticks had, during the
season, floated down to or by Ware's mill,
still we do not think that that fact consti-
tuted a constructive possession in Ware, or
the plaintifl, of the logs which had not come
down. It is not like the case where a ven-
dee has taken some portion out of the whole
mass, which was then susceptible of posses-
sion, and in which case he has thus obtained
constructive possession of the whole. Such
facts are important sometimes when it is
necessary to decide whether a legal delivery
has been made., But here, as we have said,
it is not a question of technical delivery, but

JUDICIAL COURT. Dze.,
one of actual possession. Here Ware took
only such scattering, floating logs as came to
him. The remainder were not in his poases-
sjon. They were still in the possession of
the log-driving company. They were siill
being driven.  They were still in actual
transit. And we think the vendor had the
right to stop them before that transit was
ended. #uch a conclusion gives effect to the
spirit and purpose of the law. Buckiey v,
Furniss, 17 Wend. 504; 3fohr v, Bosion & A.
R. Co. 106 Mass. 67.

Plaintiff nonsuit.

MARYLAXND COURT OF APPEALS.

Otho L. SUMMERS et al., 4ppts.,
v,

Henry H., BEELEL ef al.

| R Md..vervens)

1. A restriction as to the building line,

inserted in & deed, cannot ipure to the

benefit of & prior grantee of another lot on
the same street, which 18 conveyed subject to

the sawe restrictlon, when the grantor dld

not Impose apy servitude upon the land he

retalned, and the restrictions were not part
of a gepersl plan or scheme for the benefit of
ali the purchasers.

% A general plan or scheme for the
benefit of all the purchasers of lots
sold on the same street, g3 ghown by a
recorded plat, does not appear from the fact
that most of the lots are sold subject to the
same restriction as to bullding line, where no
restrictions are shown by the plat, and none
are Imposed on some of the lota that are firat
sold, while purchasers of some of the other
lois have violated the restrictions upon them,
and such vlolations have not been resisted
by other purchasers.

{December 9, 1599.)

PPEAL by plaintifla from a decree of the
Cireait Court for Weshington County in
favor of defendants in a proceeding to enjoin
defendants from erecting a building in viola-
tion of the restrictions contained in their
title deeds. Affirmed.

The facts are stated in the opinion.

Messrs, Daniel W. Doub and Frank B,
Bomberger, for appellants:

The condition in the deed of Mrs. Beeler,
and of all the lots from 6 to 13 inclusive, is
an encumbrance upon the title.

Halle v. Newbeld, 69 Md. 265, 14 Atl. 662;
KEramer v. Carter,136 Mass, 504 ; Re Higging'
Contraet, 51 L. J. Ch. N. 8. 772; Columbia
College v. Lynch, 70 N, Y. 440, 26 Am. Rep.
615; Pecl: v. Comcnay, 119 Mass. 546; Ham-
Ien v. Werner, 144 Mass, 397, 11 N, E, 634,

Note—For condition in deed as to building
restrictions, see also Atty. Gen. v. Algongnin
Clab (Mass.) 11 L. R. A. 500; Huatchinsen .
Tlirier (111} 21 L. R A, 391; and Chigzgo v.
Ward (Ii1.) 28 L. B. A, 849.

For ordinance establishing buildinz Ilne, see
8t. Louls v. Hil} {Mo.) 21 L. R. A, 2286.

43 L. R. A,

The restrictions in the deed of Mrs. Beeler
and the other eight lots create easements or
servitudes in favor of the other lota.

Sanborn v, Rice, 129 Mass. 396.

The plaintiff may enforce the condition in
the deed of the adjoining lot belonging te
Mra. Deeler.

Clark v. Martin, 4% Pa. 289; Halle v. New-
bold, 69 DMd. 265, 14 Atl. 662; Columbia
Caollege v. Lynck, 70 N. Y. 449, 26 Am. Rep.
G615,

The mere fact that the original deed of the
Summer's lot is prior in date to that of the
original deed of the Beeler lot does not de-
prive Mrs. Summers of the right to eaforce
the condition in the deed of Mrs. Beeler.

Tallmadge v. East Rirer Bank, 26 N. Y.
105; Whitney v. Union R, Co. 11 Gray, 359,
71 Am. Dec, 7153; Parker v. Nightlingale, G
Allen, 341, 83 Am. Dec. 632; Linzee v. Mirer,
101 Mass. 512; Tulk v. 3foxhay, 1 Phill. €h.
774; Thruston v. Minke, 32 Md. 437; New-
bold v. Peabody Heights Co. 70 Md. 493, 3 L.
R. A. 579, 17 AtL 372; Clark v. Martin, 49
Pa. 289; DeGray v. Monmouth Beach Club
House Co. 50 N. J. Eq. 329, 24 Atl. 38§;
Nottingham Palent Brick & Tile Co. v. But-
ler, L. R. 15 Q. B. Div. 261, L. R. 16 Q. B.
BDiv. T78.

In New York relief seems to be granted on
the theory that the covenant creates an ease-
ment over the land of the covenantor for the
benefit of 2]l the other lots subject to the
same covenant.

Columbia College v. Lynch, 70 N. Y, 440,
26“Am. Rep. 615; Beals v. Casge, 138 BMass.
140, .

The purpose intended to be accomplished
by the restrictions inserted in the deeds of
the estate now owned and occupied by the de-
fendant was for the bepefit and advantage
of other owners of land situated on the sama
street or court.

Parker v. Nightingale, 6 Allen, 311, 83 Am.
Dee. 622; Mulligen v. Jordan, 50 N, J, Eq.
263, 24 Atl. 543,

The building of a bay-window by Mrs.
Beeler. the defendant, is a violation of the
restrictions in her deed.

Peck v, Comcay, 119 Mass. 546; Bagnall
v. Davies, 140 Mass. 76, 2 N. E. 786; Hamlien
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o, Werner, 144 Mass, 397, 11 N, E, 684;
Llark v. Hartin, 49 Pa. 289; Sanborn v, Rice,
129 Mass. 326,

AMyr. A. C. Strite for appellees.

Pearce, J., delivered the opinion of the
~<court:

This is a bill ir equity filed by the appel-
lants to restrain the appellees from erect-
ing upon their own premises, adjoining those
-of the appellants, a bay window, in vicla-
tion, as the appellants claim, of restrictions
-contained in conveyancea for their respective
premises from a common vendér, to whom
their titles are traced through mesne convey-
ances. A preliminary injunction was
granted, and waa dissolved upon hearing,
and thereupon this appeal was taken.

Rev. C. L Keedy being the owner of a
Aract of land in Hagerstown, on the ezst side
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ing beyond iine.
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of Mulberry street, laid out the tract into
twenty-eight lots, fourteen of which fronted
on Mulberry street, and fourteen extended
back eastward, fronting on King street, as
shown in the accompanying plat, which was
recorded among the land records of Washing-
ton county, but without anything thereon, or
in the deseription of the lots which accom-
panied the plat, to indicate any restrictions
upon the use of the lots, or any of them, In
the subsequent sale and conveyance of these
lots fronting on Mulberry street, certain rp-
strictions as to the building line to be ob-
served were inserted 1n some of the deeds,
while in others there were no restrictions
whatever. Lots 1, 2,14, 3, and 5 were the
first sold, and in the order named, without
any restriction as to tlieir use. These con-
veyances were all made between June 28,
1833, and November 23, 1383. Lot § was con-
veyed to C. P. Mason and W. M. Keedy, and
the first house built upon any of the lots
wasg erected here in the apring of 1889, stand-
ing back 8 feet from the east line of Mulberry
street. Om No. 1, a church has been built,
with & covered vestibule extending beyond
the 8-foot line. On No. 2, three dwellings
have been built, each with a two-story bay
window extending beyond the 8-foot line. On
lots 7, 10, and 14, houses have been built,
each with a one-story front porch extending
beyond the line. On lot § a house was erect-
ed in 1889, the front wall of which is on the
8-foot line, with an inclosed porch, making
it a one-story bay window, extending beyond
the line. All the other houses on the Mul-
berry street lots have steps extending be-
yond the 8-foot line. All these lots, except
1,2, 14, 3, and 5, were sold and conveyed
with substantially the same restriction as to
building; that is, “that no building or other
improvement shall be located, built, or con-
structed upon eaid lot closer to the west
marginal line thereof than a line running
paraliel thereto, and bounding the west wall
of the house owned by C. P. Mason and Wm,
M. Keedy upon lot No. 5.” No. 11 is owned
by Mrs. Summers, one of the appellants; and
No. 10, by Mrs. Beeler, one of the appellees,
who is now building a house thereon, with a
bay window extending 3 feet beyond the line
of the Mason and Keedy house on No. 5, to
which she is limited by the original convey-
ance of her lot No. 10, and the appeliants are
seeking to restrain the erection of this bay
window. Lot 11 was originally conveyed to
the Danzer Lumber Company by decd dated
January 2, 1890, contaiping the restriction
above mentioned; and the title thereto has
passed to Ars. Summers by mesne convey-
ances, each of which refers to the-restriction
in the original deed. Lot 10 was originally
conveyed to Norman B. Seott by deed dated
December 18, 1890, with the same restric-
tion; and the title thereto has in like man-
ner passed by mesne conveyances to Mrs.
Beeler, each conveyance referring to the
original restriction.

In Halle v. Newbold, 69 Md. 270, 14 Atl
663, this court, reviewing the cases of Thrus-
ton v. Minke, 32 3d. 487 ; Whiltney v. Union
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E. Co. 11 Gray, 359, 71 Am. Dec, 715, and
Clark v. Martin, 49 Pa. 280, says: “These
cases very conclusively settle the Jaw that a
grantor may impose & restriction in the na-
ture of a servitude or easement upon the land
that he sells or leases, for the benefit of the
land he still retains; and if that servitude
is imposed upon the heirs and assigns of the
grantee, and in favor of the heirs and assigns
of the grantor, it may be enforced by the as-
signee of the grantor against the assignee
{with notice) of the grantee.” The court
observed that in each of the cases reviewed
the grantor imposed the servitude upon the
tand he sold, in favor of the land he re-
tained, while in the case then before the court
the grantors imposed the condition upon the
land they retained, in favor of the land they
sold; but the court said “the principle is the
same in both cases.” But the case now be-
fore us does not fall within either class of
cases mentioned. Mr. Keedy sold and con-
veyed the plaintiff’s lot No. 11 January 2,
1800. He had then sold and conveyed eight
Jots (No=. 1,2,14,3,5,9, 8, and 6), the first
five without restriction, and the last three
with the restriction mentioned, and he im-
posed upon the grantee of lot 11 the same re-
striction; but he imposed no servitude upon
the land he retained, which embraced lot 10,
in favor of the land he then sold, lot No. 11.
He sold and conveyed the defendant’s lot No.
10 December 16, 1890, and he imposed the
same restriction upon that lot which he had
imposed upon lot 11. But this restriction
cannot inure to his benefit, as respects lot
11, upon the principle stated in 69 Md,, and
14 Atl, because he had sold Iot 11 nearly a
year bofore; mor ean it inure to the benefit
of the plaintiff, upon that principle, as owner
of lot 11, because there is no privity either
of coniract or estate between the plaintiff
and the defendant. In Mulligan v. Jordan,
50 N. J. Eg. 363, 24 Atl. 543, it was held that
& purchaser of a lot, whose deed contains a
covenant against the erection of any building
within a certain distance of the curb line,
cannot maintain an action against a subse-
quent purchaser of an adjacent lot from her
grantor, for violation of a like covenant,
when there was no such covenant between
the two purchasers, and their grantor, al-
though he required similar covenants from
all purchasers, did not covenant with the
first that he would exact them from subse-
quent purchasers. The chancery court of
New Jerszey is a court of bigh repute, and has
dealt with numerous questions of this char-
acter; and the facts of the case cited above
are so closely analogous to the facts of this

- case that we cannot do better than adopt the
following language from that opinion: “The
complainant’s deed is prior to that of the de-
fendant. There is no covenant to the com-
plainant from Mr. Roberts, the grantor, that
Le holds the remainder of the property sub-
ject to the same restrictions, or that he will
exact gimilar covenants from the purchasers
of the remaining property; nor is the com-
plainant the express assign of defendant’s
covenant with Mr. Roberts; nor is there any
48 L. R A,
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covenant between the plaintif and the de-
fendant. The right of an owner of a lot to
enforce & covenant {to which he is not a
party or an assign) restrictive of the use of
other lands is dependent on the covenant
having been made for the benefit of this lot.
Obviously, while a subsequent purchaser’
might, by the operation of this rule, acquire
a right of action against a prior purchaser,
the prior purchaser would aequire no rights
from a covenant entered inte by a subse-
quent purchaser, unless there exists some
condition which will entitle him to the bene-
fit of such covenant,”

The condition above mentioned has its
illustration in another class of cases in which
grantees from a common grantor, whose
deeds contain restrictive covenants, condi-
tions, or reservations, have been allowed to
enforce them inter gese; that is, cases where,
“although the eovenant or agreement in the
deed, regarded a3 a contract merely, is bind-
ing only on the original parties, yet, in order
to carry out the PTﬂ.i.ll intent of the parties,
it will be constrned as creating a right or
interest in the nature of an incorporeal
hereditament or an easement appurtenant to
the remaining land belonging to the grantor
at the time of the grant; . . and the
right and burden thus ecreated will respec-
tively pass to, and be binding on, all subse-
quent grantees of the respective lots of land.”
Whitney v. Union R. Co. 11 Gray, 365, 71
Am. Dec. 715, quoted and approved in 69 Md.
270, 14 Atl. 663. But, as is well expressed
in Mulligan v. Jordan, 50 N. J, Eq. 363, 24
Atl, 543, “the right of grantees from a com-
mon grantor to enforee, inter sese, covenants
entered into by each with said grantor, is
confined to cases where there has been proof
of & general plan or scheme for the improve-
ment of the property, and its consequent ben-
efit, and the covenant has been entered into
a3 part of a general plan to be exacted from
all purchasers, and to be for the benefit of
each purchaser, and the party has bought
with reference to suchgeneral plan or scheme,
and the covenant has entered into the consid-
eration of his purchase.” In that case the
court proceeded to say: “The only fact
which appears . . . is that the same
covenant 13 incorperated in the deeds of the
complainant and defendant, and that Mr.
Roberts has inserted the same covenant in
each deed he made conveying any portion of
the property. This has been held not to be
sufficient evidence of the covenant having
been entered into for the benefit of other
lands conveyed by the same gramtor,-—cit-
ing in support of this position Jewrell v. Lee,
14 Allen, 145; Sharp v. Ropes, 110 Alass.
381; Keates v. Lyon, L. R 4 Ch. 218; and
Renals v. Cowlishaw, L. R. 11 Ch, Div, 866,
In the present case the facts are not pearly
so strong as in Mulligen v. Jordar, because
Kere Mr. Keedy conveyed five of the fourteen
lots sold without any restrictions whatever.

In Nottingham Patent Brick & Tile Co, v,
Butler, L. R. 15 Q. B. Div. 268, Justice Wills
says: “The principle which appears to me
to be deducible from the cases is that where
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the same vendor, selling to several persons
plots of land, parts of a larger property, ex-
acts from each of them covenants imposing
restrictions on the use of the plots sold,
without putting himself under any correa-
ponding obligation, it is a question of fact
whether the restrictions are merely matters
of agreement between the vendor himself and
his vendees, imposed for his own benefit and
protection, or are meant by him, and under-
stood by the buyers, to be for the common
advantage of the several purchasers. If the
restrietive covenants are simply for the bene-
fit of the vendor, purchasers of other plots
of Jand from the vendor eannot claim to take
advantage of them. If they are meant for
the common advantage of a set of purchasers,
such purchasers and their assigns may en-
force them, intfer se, for their own benefit.”
That case was a sale of a parcel of land in
1865, in thirteen lots, to different purchas-
ers, with covenant by each restricting the use
of the land as a brickyard. Defendant sub-
sequently bought lot 11, but his deed con-
tained no restriction. In 1882 plaintiff con-
tracted to purchase lot 11, and paid a de-
posit, but, on discovering the reetrictive
covenant, claimed to rescind the contract,
and sued for the deposit; and it was held
that, if the contract were executed, he would
be bound by the restrictive covenants; that
the owner of the other twelve lots could en-
foree them against him and each other, and
that he was entitled to rescind and recover
the deposit. On appeal Lord Esher, M, R,
said Justice Wills was perfectly correct, and
that “the question whether it is intended
each of the purchasers shall be liable, in ve-
spect of those restrictive covenants, to each
of the other purchasers, is a question of fact,
to be determined by the intention of the ven-
dor and of the purchasers, and that question
must be determined upon the same rules of
evidence as every other question of inten-
tion.” In that case the property was put up
at auction in 1863 in thirteen lots, and one
of the publicly arnounced eonditions of sale
was that no lot should be used as a brick-
yard. At that time lots 1 and 2 were sold;
in February, 1866, there was a second
auction, at which lots 6, 7, and 8 were sold;
and in October, 1867, there was a third
auction, at which lots 9 and 10 were sold:
and the evidence showed that all these were
sold on the same terms. Yots 3, 4, and 5
Wwere sold, respectively, in 1863, 1866, and
1867, at private sale; but there waa no direct
evidence as to the terms on which they were
eold, the deeds for these not being produced,
Lot 11 was sold at private sale September 4,
1866, and the deed contained the restrictions
mentioned at the auction. Lot 13 was sold
at private sale in June, 1866, with the same
restrictions. These restrictions, among
other things, required that all buildings
erected should be of a uniform stone color,
with glate roofs, and should cost not less
than £400 each; and the proof was that every
bouse built conformed to these conditions.
Upon this state of proof, the court could
Teach no other logical or rational conelusion
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than that the vendor intended, and the pur-
chasers understood, that the covenants
should inure to the benefit of every pur-
chaser, and that they entered into the con-
sideration of every purchaser. DBut, in the
case before us, though Mr. Keedy took the
pains to record, before sale, a plat of the
land, and a deseription of the lots, he no-
where mentioned any restrictions or condi-
tions a3 to their use. There was no auction
sale at which such restrictions or conditions.
were made known to the public, nor was such
announcement made in any other manner.
Not only so,butthe fivelotsfirstsold weresold
without any restrictions; and the purchasers.
of all the other eleven lots on Mulberry
street (which were sold with restrictions),
except Mrs. Summers, have treated these re-
strictions as not made for the common bene-
fit of all these purchasers, both by their own
violation of these resirictions, and by their
failure to resist similar viclations by the
other purchasers. We think, therefore, the
conduct both of the vendor and of the pur-
chasers forbids the conclusions that their in--
tent and understanding were that these re-
strictions were part of a general plan or
scheme for the benefit of all the purchasers.
The cases chiefly relied on by the appellant
do not sustain his contention in this case.
Thus, in Tallmadge v. East River Bank, 26
N. ¥. 105, a plat was filed and recorded,
showing that every house to be built was to
be set back § feet from the street. In Colum-
bia College v. Lynch,TON.Y. 449,26 Am. Rep.
615, an agreement showing restrietions as to
all the lots was recorded, and the defendant’s-
purchase was made with express reference
and subject to this agreement. It was strenu-
ously contended that the case of Clark v.
Martin, 49 Pa. 289, repudiated the necessity
of a general plan in cases like the present,
and having been approved by this court in 32
Md., and in 69 Md. and 14 Atl., sustained the-
appellants’ contention. But we do not so un-
derstand that case. The language used by
the court, and relied on here by the appei-
lants, i3 aa follows: “Jt was objected at the-
argument that this remedy applies only as a
means of compelling an cbservance of the
terms involved in a general plan of lots, and.
thia element actually exists in about half of
the cases just cited, yet they are not decided
on that consideration. It is not because a
plan is deranged that the court interferes,
but because rights are invaded, or about to
be; and this fact may exist in a plan of two
lots, a3 well as in one of two hundred. The-
plan often furnishes the proof of the terms
on which sales were made, but the fact of the-
alleged terms is as effective when proved by
a single deed as when proved by a plan.” It
is manifest from this language that the-
Pennsylvania court is in full accord with the
English chancery court in holding that the
question is one of fact to be determined by
the intention of the vendor and of the pur-
chasers, and that it is to be determined upen
the same rules of evidence as other questions-
of intention. In the Pennsylvania -case-
there were but iwo lots under consideration,.
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ard the intention of the parties was as clear-
ly shown by the one deed imposing restric-
tions upon one lot for the benefit of the other,
retained by the vendor, as it could have been
by & plan describing the twe lots, and de-
tailing the conditions to he imposed on one
for the benefit of the other. The case of
Sharp v. Ropes, 110 Dass. 381, is more
closely analogous to the present ease than
any to which we bave been referred. Ileath
laid out a parcel of land in eleven lots, five
of which fronted on the north side of Gor-
don street, and one on the south side of the
same street. A plat was recorded, showing
the area and description of each lot, but
making no reference to any restrictions upon
their yse. Three of the five lots on the north
side of the street were conveyed by Heath,
enbject to the condition that no house should
be built thereon within 20 feet of Gordon
street. The other two lots on the norih side
and the one lot on the south side were con-
veyed without any restriction. The plain-
tifl’s deed was prior in point of time to de-
fendant’s deed, and both were subject to the
restriction mentioned. Defendant began the
erection of a house within 20 feet of the
street, and plaintiff applied for an injune-
tion, which was refused, the court saying:
“There is .nothing from which the court can
infer that the restriction contained in the
deed from Heath to the defendant was in-
tended for the benfit of the estate nowowned
by the plaintif. No such purpose can be
gathered from the plan. . . . XNeither
of the deeds under which these parties re-
spectively claim purports to give to the
grantee any such right against any other
grantee. . . . The burden of proof is
upon the plaintiff, if she insists upon giv-
ing to that condition any wider application,
and this burden we do not find that she has
sustained.” A very elaborate and able re-
view of all the leading American and Eng-
lish cases on this subject will be found in
De Gray v. Monmouth Beach Club House Co.
50 N. J. Eq. 329, 214 Atl. 388, fully sustain-
ing the conclusions of the learned judge of
the circuit court.

For the reasons stated, the decree of the
Circuit Court is affirmed with costs to the
appellee in both courts.

David B. ELLICOTT et al,, Appts.,
v

Thomas P. ELLICOTT et al.
[ SR | (; N, |

1. A will giving a grandoephew an
estate “for the purpose of securing te
him a liberal education,” requiring bim
to finish a colieglate course at one of two
epecified universities, and providing that the
property shall pass from him if, “throogh his
own disinclination or incepacity or the indif-
ference of his parent or guardians, he shouid

NoTk.—For inability to perform condltlon on

which gift by will 1a made, see also Bullard v.
Shirley (Mass.) 12 T. B. A, 110,
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fail to carry out {hese Intentions,™ with &
further provision that until he is twenty-
five yeara of age the property shall be held
by a trustee. who shall “'deliver over the prop-
erty and estate [nto his hands and possession™
when he is twenty-five years old if the dl-
rectiond of the will have been carried out ; ex-
pressing also a special. desire that the grand-
neplew shall not sell a certaln place until he
shall attain the age of twenty-five years—
vests In bim an eguitable estate at the death
of the testatriz, subject to be devested by
the nonperformance of the condition imposed,
which {8 a condition subseguent, and net
precedent.

The death of & person while in col-
lege, thereby makipg it Impossible to per-
form a condition subsequent lmposed by wlll
on an estate which wag given him subject to
be devested if he should fail to carry out the
Intentions of the will *through his own disin-
clination or incapacity or the indifference of
hia parect or guardians,” will not devest the
estate 80 a8 to prevent its descent to his heirs
at law and next of kin, sinee the performance,
becoming impossible by the act of God, 1s dis-
pensed with.

>
-

(January 9, 1900.)

A PPEAL by plaintifls from a decree of the

Circuit Court of Baltimore City con-
struing the will of Elizabeth E. Pike, de-
ceased, adversely to plaintiffs’ contention
that, a life estate having terminated, a trust
thereby ereated had ceased, and the property
should be declared vested in the residuary
legatees. Affirmed.

The facts are stated in the opinion.

Megsrs. Bernard Carter, John Pren-
tiss Poe, 5. Johnson Poe, and Edgar Al-
lan Poe, for appellants: :

In censtruing wills, courts always endeav-
or to ascertain what the intention of the tes-
tator is, and, when this intention i3 discov-
ered, are guided and controlled by it.

The vesting is suspended where the suspen-
sion of enjoyment is for reasons personal to
the legatee, and not for the convenience of
the fund.

Bigelow, Wills, Student Series, p. 255, -

An interest is vested, as distinguished
from contingent, either when enjoyment of
it is presently conferred, or when, if the en-
joyment of it is postponed, the time of en-
joyment will certzinly come to pass, If the
right of enjoyment is made to depend upon
some event or condition which may or may
not happen or be performed, the gift is con-
tingent.

Bigelow, Wills, Student Series, p. 244.

The law favors the early vesting of estates,
but the intention of the testator governs, and
in ascertaining bis intention the whole will
must be regarded, and not particular expres-
sions in it only; and if it appears that the
condition annexed to the gift was for reasons
personal te the legatee and related to the
substance of the gift, so that it is to be pre-
sumed that without the eondition the testa-
tor would not bave made the gift, and espe
cially where the event upon the happening
of which the gift depends is umcertain, and
does mot relate to the arriving at a given
age, then the gift is contingent, and the con-
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dition ofi which it depends is a condition
precedent.

Scott v. West, 83 Wia. 566, 24 N. W. 161,
25 N. W. 18; Loder v. Hatfield, 71 N. Y. 98;
20 Am. & Eng. Enc. Law, p. 456; Cropley v.
Cooper, 19 Wall, 176, 22 ]l:. ed. 113; Tayloe
v. Mosher, 29 Md. 452,

Construing the 5th clause and the Ilth
<lause together, it is made apparent that the
testatrix intended to give the legatee only
50 much of the income as was necessary to
secure him the liberal education in the mode
prescribed by the time designated, that is to
say, by his finishing his collegiate course at
Harvard or Yale by the time of his arrival
at the age of twenty-five years.

Pulsford v. Hunter, 3 Bro. Ch. 418; Leake
¥. Robinson, 1 Mer. 363. .

If, for any of the reasons stated in the
5th clause, he did not graduate before reach-
ing twenty-five years of age, the “money” ap-
propriated for such purpose and not then ex-
pended was to pass away from him to the
residuary legatees. '

To give it to him before that event hap-
pened would palpably be to defeat the intent
of the testatrix, which clearly was to make
no sbsolute gift of the corpus, unless that
event did happen.

Loder v. Hatfield, 71 N. Y. 98; Tayloe v,
Mosher, 29 Md. 453.

The condition upon which alone his right
of enjoyment was to depend was the fact of
his graduating before reaching the age of
twenty-five years.

Bigelow, Wills, p. 244,

Equity cannot relieve from the conse-
quence of & failure to perform a condition
precedent.

4 Kent, Com. 125; Daris v. Angel, 31 Beav.
%E.;z, Affirmed on Appeal, 4 DeG. F. & J.

The contingency was apnexed to the sub-
stance of the gift, and hence it is plain that
the testatrix never meant to make absolute
the gift to him unless the event, viz., his
graduation, happened.

Teyloe v. Mosher, 29 Md. 452; Bigelow,
Wills, Student Series, p. 257.

Messrs. William A. Fisher and Arthny
Stenart, for appellees:

A condition will not be raised by implica-
tion from a mere declaration in the deed
that the grant is made for a special and par-
tieular purpose, without being coupled with
words appropriate to make such condition.

Kilpatrick v. Baltimore, 81 Md. 193, 27 L,
R. A, 643, 31 Atl. 805; 3 Kent, Com. 130;
Bigelow v. Barr, 4 Ohio, 358; Packerd v.
Ames, 16 Gray, 327.

A pgrant declared to be for a special pur-
pose, without other words, cannot be held to
bte on a condition.

Kilpatrick v. Baltimore, 81 M. 193, 27
L. R A. 643, 31 At 805.

The question whether a condition is ante-
cedent or subsequent depends upon the or-
der of time within which the performance iz
to oceur.

Cregwrell v. Lawson, 7 Gill & J. 240.

And “if the thing to be done does not nee-
essarily precede the vesting of the estate in
48 L. R. A.
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the grantee, but may accompany or follow
it, and may as well be done after as befors
the vesting of the estate, the condition is
subsequent.”

Re Stickney, 85 MQ. 102, 35 L. R. A, 693,
36 Atl. 654; Hemmond v. Hammond, 55 Md.
582; Finlay v. King, 3 Pet. 375, 7 L. ed. 701.

A striet construction is applied to condi-
tions subsequent, adversely to the raising
of a forfeiture, and the forfeiture must have
occurred literally within the terms creating
the condition.

2 Jarman, Wills, 6th ed. p. 853; 1 Roper,
Legacies, 619; 2 Wms. Exrs. 1273; Hervey-
Bathurst v, Stanley, L. R. 4 Ch. Div, 272,

Since James Pike Ellicott faithfully pur-
sued the directions of the testatrix until his
untimely death, the condition was per-
formed.

Merrill v. Emery, 10 Pick. 511; 2 Jarman,
Wills, 849, 852; Sutcliffe v. Richardsen, L.
R. 13 Eq. 608; Hammond v. Hammond, 535
Md, 575.

If a pgift is made “for maintenance and
education,” or “for education,” it is an ah-
solute one; and if the donee dies his per-
sonal representatives are entitled to receive
it. .

Webh v. Kelly, 8 Sim. 469; Bayne wv.
Crowther, 20 Beav. 400; Cough v. Bult, 16
Sim. 45; Broun v. Concord, 33 N. H. 285.

Boyd, J., delivered the opinion of the
court:

By this appeal we are called upon to deter-
mine what estate, if any, was vested in
James Pike Ellicott under the last will and
testament of Mrs, Elizabeth E. Pike. He
was the grandnephew of the testafrix, and in
his fifteenth year at the time of her death,
which occurred in 1891, a few months after
her will was executed. He died intestate,
in March, 1898, having been twenty-one
years of age the December preceding hia
death. The will is divided into fourteen
paragraphs, and the testatrix stated in it
that it was written by herself. She first
nemed the executor and trustee, then made
a number of devises and bequests, and, after
giving $10,000 to each of the four children
of her brother William M. Eilicott, in addi-
tion to an interest in another fund, made
them her residuary devisees and legateea.
The paragraphs directly involved in this pro-
ceeding are the fifth, tentk, and eleventh, and
are as follows:

“{5) I leave the rest of my Baltimore
property to my grandnephew James Pike El-
licott for the purpose of securing to him a
liberal edueation. He shall remain at some
good preparatory school in the state of Mas-
sachusetts until he is fitted to enter either
Harvard or Yale University, where he shall
remain until he has finished the collegiate
course. If, however, through his own dis-
inclination or incapacity, or the indifference
of kis parent or guardians, he should fail o
carry out these intentions, then the money
which has been left to him for this purpose
ghall pass away from him entirely into the
body of my estate”

“(10) I give and bequeath to my grand-
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nephew James Pike Ellicott, in fee simple,
all my real estate situated in the town of
Robbinston, Maine, and also all furniture,
plate, horses, carriages, boats, harness, by
which I mean everything of every description
that I own in the town of Robbinston, and
not hereafter specially disposed of by me.

“{11) Provided, however, that all the es-
tate and property devised and bequeathed
by me to James Pike Ellicott shall be held
by my trustee until the said James Pike El-
licott shal} have attained the age of twenty-
five years, in trust, to rent, mansage, and take
charge of the real estate, keep it in repair,
pay taxes and expenses incidental thereto,
also to keep the personal estate invested in
good securities, and collect and receive all
rents, incrense, and interest aceruing on said
estate, end devote the net income arising
therefrom to the special object mentioned
above, tiz., the education of James Pike Ejli-
cott; it being my desire that he may be thor-
oughly prepared to enter inte any profession
for which he has inclination or capacity. All
surplus income sarising from the property
given for his use by this my will, not re-
quired in the earlier years of his minority
for his education and maintenance, to be
carefully invested and accumulated for the
later period of hia minority, when his col-
legiate expenses will be increased. In case
the above directions have been carried out,
upon my said nephew James Pike Ellicott
attaining the age of twenty-five years, I de-
sire my trustees to deliver over the property
and estate into his hands and possession
But I specially desire my said grandnephew
not to sell the Robbinston place till he shall
attain the age of twenty-five years, as it is
my earnest wish to keep the property as long
s3 possible in the family, and have it go with
the name.” .

James Pike Ellicott graduated at a pre-
paratory school in Massachusetts, and in the
fall of 1896 entered the freshman class at
Harvard. He was in the sophomore class
when he died, but wes still under some con-
ditions, either as to his entrance intoe col-
lege or imposed afterwards. The testimony
is not altogether clear about that, but it is
not material. The question is whether, un-
der this will, he had such a vested estate as
descended to his heirs, or whether the prop-
erty referred to passed to the residuary dev-
isees and legatees named in the will. The
court below deereed that the part of the es-
tate of AMrs. Pike thus left young Ellicott
became, st her death, vested in him, and at
his death deseended to his heirs at law, and
directed the trustee to at once relinguish
control over the same, the period during
which he as trustee was directed to hold it
having been terminated by the death of
young Ellicott. From that decree this ap-
peal was taken.

It may be conceded that the desire of the
testatrix, most conspicuously made known
in her will. was that this grandrephew. who
was named after her deceased husband,
should receive such an education and be so
prepared for the battle of life that he would
reflect eredit upon him whose name he bore,
48 L R. A,
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although it does not follow that she was not.
in part influenced by her affection and re-
gard for him. The testimony shows that she
always took a very special interest in him,
paid nearly, if not all, his expenses after he
went to Adams Academy, and gave means
from time to time for his benefit. He, at
least, does ot seem to have been in either
of the classes of which she says: *“I have
not thought it necessary to divide my prop-
erty emong those who have received a larger
amount from others than I can give to any.
Still less have I cared to remember any who
have shamefully and despitefully used me.”
Her idea undoubtedly was that the best way
to provide for him was to have him prop-
erly educated ; but that was not all, for, after
he received the education contemplsated by
her, he was to have the corpus of the estate.
If she had only been interested in his eda-
cation, and had intended that the property
set apart for him should be used for that
purpose alone, then she could, and probably
would, have directed that the corpus, on his
arrival at the age of twenty-five years,
should be otherwise disposed of.

But Iet us examine the will itself to ascer-
tain the legal effect of the terms used there-
in, always keeping in mind the intention of
the testatrix, so far as indicated by the will
and such circumstances as we can properly
consider. In paragraph 5 the language is,
“I leave the rest of my Baltimore property to
my grandnephew James Pike Ellicott, for the
purpose of securing to him a liberal educa-
tion;” in paragraph 10, “I give and be-
queath” to him “in fee simple all my real
estate sitnated in the town of Robbinston,
Maine, also all furniture,” ete.; and in the
part that created the trust she said, “Pro-
vided, however, that all the estate and prop-
erty devised and bequeathed by me to James
Pike Ellicott” shall be held by the trustee
until said Ellicott shall have attained the
age of twenty-five years, “in trust,” etc. The
language thus nsed by the testatrix in mak-
ing provision for him was net only sufficiert
to vest an equitable estate in him immediate-
ly upon her death, but, unless qualified by .
some other parts of the will, is absolutely
conclusive of her intention to do so. The
form of the gift *shows that s present, and
not & future, estate was intended.” Re
Stickney, 85 Md. 103, 35 L. R. A. €33, 36
Atl, 654. She did not even “leave™” or “give
and bequeath™ the property to the trustee
for the use of her nephew, but, on the con-
trary, she not only devised and bequeathed
it to the latter, but, in ereatingy the trust
and describing what the trustee should hold,
she said, “all the estate and property devised
and bequeathed by me to James Pike Elli-
cott” YWhen the trustee was readw to enter
upon the discharge of his duties, in order to
ascertain what he was to hold, he was com-
pelled to see what was thus devised and be-
queathed to James. The gift of the Balti-
more property, “for the purpose of securing
{0 him a liberal education,” did not, of itself,
ereate a condition; for, as was said in Kil-
paotrick v. Baltimore, 81 }Md. 193, 27 L. R-
A, 645, 31 Atl 806, “a condition will not be
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raised, by implication, from a mere declara-
tion in the deed that the grant is made for
a gpecial and particular purpose, without
being coupled with words appropriate to
make such a condition,” and the same prin-
«<iple applies to a devise or bequest. What,
then, is there to be found elsewhere in the
will to overcome the language used by the
testatrix which so strongly indicates her in-
tention to vest the property in her grand-
nephew? The trust created by paragraph
11 was simply that the trustee should rent,
manage, and take charge of the real estate,
keep it in repair, pay taxes and expenses in-
<cidental thereto, rlso to keep the personal es-
tate properly invested, and collect the inter-
est, “and devote the net income arising there-
from to the epecial objeet mentioned above,
iz, the education of James Pike Ellicott.”
The testatrix also provided for the invest-
ment and accumulation of any surplus in-
-come not required in the earlier years of his
minority “for his education and mainte-
nanee,” so it could be used when his collegi-
ate expenses would be increased. There ia
therefore nothing in that to cast any doubt
on her intention, so clearly previously ex-
pressed, as to his taking the estate. When
she made her will, and indeed when she died,
- he was not yet fifteen years of age, and it
wag therefore eminently proper that the es-
tate should be left under the control of a
trustee until James reached his majority;
and as she intended that the income should
be used for his education and maintenance,
and fixed twenty-five years of age as the time
within which he was to complete his collegi-
&te course, it was far better to at once name
& trustee, instead of giving his guardian
control, especially as his father was her ex-
ecutor and trustee, i
The only other provision in the trust
which reflects upon the question we are to
determine, besides what is in paragraph 5,
of which we will speak presently, is “In case
the above directions have been carried out,
upon my said nephew James Pike Ellicott at-
taining the age of twenty-five years I desire
my trustee to deliver over the property and
estate into his hands and possession” Tne
<direction “to deliver over the property and
estate into his hands and possession” in
80 far as it reflects npon the question wheth-
<er the estate was intended by the testatrix
to be vested in her nephew, indicates that
It was. She did not direct him, under
those circumstances, to convey property to
her nephew, the title to whick up to that
time was not vested in him, but simply
1o deliver over and give the possession of
“the property and estate;” which imports
that she comsidered it already vested in
him, but that be, up to that time, was to
be kept out of the possession of the corpus.
Nor did she make any provision for the trus-
tee conveying it to any other person or per-
sons if her directions kad not been carried
ont. Ehe therefore could not have supposed
that the property was vested in the trustee,
excepting such legal title as was in him by
intendment of law, as wonld enable him to
discharge his duties as such trustee. She
4L R A
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certainly did not intend that, from the time
of her death until the period when her grand-
nephew would reach the age of twenty-five
years, if he lived that long, the beneficial in-
terest in the estate should be in the residu-
ary devisees; for there is nothing in the will
to suggest that, and as she devised nothing
to the trusiee, and the legal title was only
in him by intendment of law, she must have
intended that the equitable interest should
be somewhere, 2nd the only possible place in-
dicated by her will where it should be, if
not in the trustee, was in James Pike Elli-
cott, so Jong as he had not forfeited hia right
to it.

The provision, “in case the above direc-
tions have been carried out,” wundoubtedly
refers to the directions contained in para-
graph 5. They are that James shall remain
in a good preparatory echool in Massachu-
setts until he was fitted to enter either Har-
vard or Yale, “where he shall remain until
he has finished the collegiate course. If,
however, through his own disinclination or
incapacity, or the indifference of his parent
or guardian, he shall fail to earry cut these
intentions, then the money which has been
left to him for this purpose shall pass away
from him entirely, into the body of my es-
tate.” The latter part of the clause just
quoied adds strength to the appellees’ con-
tention that the title to the equitable estate
in this property vested in James at the
death of the testatrix. It ia that “the money
which has been left to him for this purpose
shall pass away from him entirely;” thus not
only speaking of the money “which had been
left to him,” but when she said it “shall pass
away from him” it seems to us that the nee-
essary inference is that it was, in her opin-
tion, in him, and hence could “pass away
from him” upon his failure to earry out her
intentions as therein expressed. At the argu-
ment the meaning of the word “money” in
the connection in which it is used waa dis-
cussed; the appellants contending that its
usual and ordinary meaning should be given
it, and that its use showed that the intention
of the testatrix was not to give him any es-
tate in the corpus unless and until ke gradu-
ated, but only to give him in the meantime
80 much of the income a8 wag necessary to
enable him to become entitled to the corpus
by the time he should arrive at the age of
twenty-five years, by his graduation at or
before that time. They say he took an equi-
table interest in the income, subject to the
condition precedent that he should finish hia
collegiate course at Harvard or Yale by the
time he arrived at the age of twenty-five
years, and, if he graduated prior to that
time, the equitable estate in the income, sub-
ject to such condition precedent, was to be-
come a vested estate in the corpus, of which,
upon his arrival at the age, he was to re-
ceive the actual possession, freed from the
trust. Although the will furnishes some
ground for the contrary contention, it may
be conceded that the word “momey,” thus
used by the testatrix, is equivalent to “in-
come,” and only meant that. In paragraph
3, in making certain provisions for her sis-
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ter Rebecea, the testatrix apparently used
the word in ita ordinary sense, and she may
have intended to do so in this paragraph.
But we cannot admit that it at all follows
that this use by her of the term *“‘money”
shows any intention on her part that he
should not have a vested equitable interest
in the estate. Until he was twenty-five he
was only to have the possession and use of
the income,—the money. That is all that
owners of equitable estates in properties held
by trustees usually have. There are, of
course, cases in which they may have the en-
{'oy‘ment and use of the corpus; but if the
egal title of real and personal property is
held by & trustee for the beneficial use of
another, who gets the income, the latter or-
dinarily has an equitable vested interest,
which is liable for his debts, and, if not lim-
ited to life or some definite period, it will
descend to his heirs at law or next of kin.
Generally, if the interest from the invest-
ment of & fund or the profitz of an estate
be given by will, the devizee will take the
fund or estate absolutely, although that does
not obtain when the will shows a different
intent (Cooke v. Husbands, 11 Md., 506);
and we cannot see how this direction as to
the money passing away from him can be any
evidence of the intention of the testatrix not
to give him a vested equitable estate, subject
to be defeated by the nonperformance of the
condition.
vesting, whether the legal estate be devised
to trustees, who are required to convey ac-
cording to the directions of the will, or
whether the interest is provided to take ef-
fect without the intervention of trustees, nor
that the trust provides for the accumulation
of income until the period of payment or dis-
tribution arrives.” Tayloe v. Mosher, 29
Md. 451. In this same paragraph, a3 we have
seen, the testatrix had used language which
imports an intention to make an absolute
gift, as she afterwards did in the tenth para-
graph as to the Maine property; and when
she provided, in paragraph 11, that a trus-
tee should hold the property in trust, to use
the net income for the education and mainte-
nance of her nephew, it would be placing a
very narrow ebnstruction on the whele will
to hold that she only intended to give him
an equitable interest in the income until he
graduated, and then such interest was to be-
come a vested estate in the corpus.

The only causes of his failure to carry out
these instructions, which should work the
result mentioned, assigned by the testatrix,
are “his own disinclination or incapacity, or
the indifference of his parent or guardian.”
The one relied on by the appellants is his
“incapacity,” and they contend that his
death, which prevented him from graduat-
ing, whatever he might have done if his life
had been spared, is included in that term.
But while it is true that the word “incapae-
ity” may sometimes apply to physical as well
as mental conditions, was it used by the tes-
tatrix in that broad sense? It was used in
connection with the education of this young
man,—with reference to his power to com-
nlete the collegiate course provided at Har-
43L R A,

“It makes no difference, as to the] g

JAN.,

vard or Yale. It was not a question wheth-
er he would have the necessary funds, for
those she was providing, nor the inclination
to study, as that was inciuded by another
term, but it evidently applied to hiz mental
powers. If, while he was at the preparatory
school, his teacher had said of him that he
did not have the “capacity” to graduate at
Harvard, would that have been understood
to have referred to any other than his men-
tal capacity? If when he entered Harvard
it had been said, “He will fail to graduate
by reason of his incapacity,” would it have
been thought te refer to his death before grad-
uating? Of course, his death would eause
him to be incapable of graduating; but that
is not, the term that would be used if it was
meant that he would not graduate because
he would die before doing so. If the festa-
trix had meant that “if for any reason what-
ever” he did not graduate he should forfeit
the estate, it would have been easy to say so,
and it is only reasonable to suppose that if
she had intended that, if his death prevented
his graduation, it should be forfeited, she
would not only have said so in terms that
would have admitted of no doubt, but she
would probably have directed where it should
in that event go. She did so in other in-

stances, and she was evidently a woman of -

considerable intelligence, and with very de-
cided convictions as to how her estate should

0.

The concluding eclsuse of paragraph 11,
“Bat I specially desire my said grandnephew
not to sell the Robbinston place till he shall
attain the age of twenty-five years, as it is
my earnest wish to keep the property as long
as possible in the family, and have it go
with the name,” is relied on by the appellees.
When that is taken in connection with the
tenth paragraph, in which she gave him that
property in fee simple, it certainly does af-
ford some evidence of her intention that the
property should be vested in him before he
was twenty-five years of age; but if the ap-
pellants’ theory was correct, that she intend-
ed him to have a vested equitable estate zs
soon as he graduated, althoueh he was not
twenty-five, it is possible that she might
have for that reason placed that provision
in the will; and therefore, in considering
the question, we have not attached as much
importance to it as might otherwise have
been done.

Taking the whole will into consideration,
our conclusion is that the testatrix intended
to vest an equitable estate in the properties
mentioned in her grandnephew at the time
of her death, subject to be devested by the
nonperformance of the condition impesed by
her, which was a condition subsequent, and
not precedent. In that conclusion we are
supported by the settled rules of consirme-
tion of wills and the presumptions of law.
it undoubtedly favors the early vesting of
esiates, as has often been said by this and
other courts. but nowhere more emphatieally
than in Tayloe v. Mosher, 20 Md. 450. The
same words may be nsed to create a condi-
tion precedent as a cordition subsequent,
“but courts are averse t0 constraing condi-
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tions to be precedent when they might de-
feat the vesting of estates under a will.”
Pennington v. Pennington, 70 Md. 442, 3 L.
R. A, 522, 17 Atl. 333. “It is equally well
settled that if the thing to be done does not
necessarily precede the vesting of the estate
in the grantee, but may accompany or fol-
low it, and may as well be done after as be-
fore the vesting of the estate, the condition
is subsequent.” Re Stickney, 85 Md. 102,
35 L. R. A. 696, 36 Atl. 656. Indeed, “in
doubtful cases, the disposition of the courts
is to copstrue language as creating a trust
or covenant, rather than a eondition.” Kil-
pairick’s Case, 81 Md. 193, 27 L. R. A. 645,
31 Atl. 806; 6 Am. & Eng. Enec. Law, 2d ed.
p- 502. Then the presumption is that the
testatrix used the words of gift we have re-
ferred to in their usual sense, unless the con-
trary clearly appears, which is not the case.
Having determined that this was a condi-
tion subsequent, the estate was not devested
by the death of James, who was engaged in
fulfilling the condition when stricken down.
The performance becoming impossible by the
act of God, it is dispensed with, and the es-
tate vested absolutely. 6 Am. & Eng. Ene.
Law, 24 ed. p. 506; Hemmond v. Hammond,
55 Md. 575. In that case the testator left
the use of 2,500 to his brother, “for that
he, the said C. L. H., shall look after and
take care of our beloved brother R. while he
shall live, and bury him at hia death”
Rezin died before the testator, and it was
held that the condition annexed to the be-
quest was a condition subsequent, and, its
performance being made impossible by the
act of God, the legatee took unconditionally.
In Merrill v. Emery, 10 Pick_ 511, the testa-
tor left a legacy to his widow, upon condi-
tion that she should educate and bring up
his granddaughter until she arrived at the
age of eighteen years or married. The widow
- died shortly after the testator, and it was
held to be a condition subsequent, and that
the nonperformance was excused by the
Qeath of the widow. In Burnkam v. Burn-
ham, 79 Wis. 557, 48 N, W. 661, the testa-
tor had by his will made certain bequests to
€ach of his children, including Daniel, who
was an inebriate and spendthrift, and after-
wards added a codicil by which he declared
that his son Danie] should not have any part
or interest in his estate unless, within five
Years after the testator's decease, he re-
formed, and became a sober and respectable
citizen, of good moral character. He direct-
od that, “in the event that he shall at that
time have become a sober man and have &
good moral character,” in the opinion of the
executors, “I give, devise, and bequeath to
Im, and order paid over to him, one half of
the property and estate bequeathed to him in
iy will,” and that, if he, continued to re-
main sober, ete., for the further period of
five years, the other half should be paid him.
He also directed his executors to hold and
Tetain this share of his estate in trust until
the expiration of five years after his death,
and therafter, unless his son had reformed,
10 pay to the children of Daniel certain sams
Per apnum, and, if he did not reform within
LR A
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ten years, then to an the fund to Daniel's.
children. In less than a year after the tes-
tator's death Danijel died. It was held that
the estate vested in Daniel, subject to the
conditions subsequent, and was not devested
by his death, but became absolute, and de-
sceuded to hia widow and children, as pro-
vided by the statute in cases of intestate
estates. Many other cases might be cited il-
lustrating the tendency of the courts to hold
conditions to be subsequent, rather than
precedent, and to declare estates to be vested,
but it is unnecessary. The article in 6 Am,
& Eng. Ene. Law, on Conditions, cites many
of them. We are then of the opinion that
this estate, having vested in James Pike El-
licott, subject to the condition subsequent,
the nonperformance of which is excused by
his death, descended to his heirs at law and
next of kin, and the decree will be affirmed.
But as it was proper, for the protection of
the trustee and to settle the rights of the
parties, to have the will construed, we will
direct that the costa be paid out of the es-
tate,

Decree affirmed, costs to be paid out of
the estate.

ECONOMY SAVINGS BANK, Appt.,
.

Douglas H. GORDOXN et al.
{cecvae..Md....ral)

1. A savings bank is not eharged with
notice of infirmuity in & morigage an as-
signment of which it takes as security for a
Ioan, by the fact that its treasurer [s cashier
of the bank at which the mortgagee, mort-
gagor, 2nd a corporation of which the¥ are
members, and to raise momey for which the
mortgage i3 executed, keep thelr accounts, so
that he might have learned the disposition
made of the money borrowed.

2. A.bona fide purchaser for value and
without notice of & mortzage given
without any consideration, aud which s oot
accompanied by any negotiable oblligation,
holds it as a valid encombrance as agajnst
creditors of the mortgagor, since e eguities
are at least equal to thelrs, aod In such case
the legal iitle prevalla.

{Janunary 10, 1900.)

APPEAL by defendant from a decree of the
Circuit Court of Baltimore City in favor
of plaintiffs in a suit brought to set aside a
mortgage covering property belonging to Ce-
cil R. Atkinson as having been executed in
fraud of his creditors. Reversed.

The facts are stated in the opinion.

Megars. Daniel 1. Brinton and John P.
Pae, for appellant:

A bona fide holder for value without notiee
is preferred to creditors.

Smith v. Pattison, 84 Md, 341, 35 At], 963;
Totten v, Brady, 54 Md, 170; Fyller v. Brew-
ster, 53 Md. 359; Cooke v. Cooke, 43 M

NOTE.—AB to rights of a bona fide purchaser
of a4 mortgage, see also Patterson v. Rabb (8.
C) 19 L. R, A 831, and Holmes v. Gardnes
(Ohio) 20 L. BR. A. 329.
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530; Glenn v. Grover, 3 Md. Ch. 29; Ander-
ason ¥, Tydings, 3 Md. Ch. 187; Swan v. Dent,
2 Md. Ch. 111, note 9, Brantley's ed.

By bona fide purchasers we mean persons
who have either paid or advanced money up-
on the faith of the grantor’s actual title to
the property transferred, or who have ac-
cepted specific property in payment of & spe-
cifie debt.

Tyler v, Abergh, 65 Md. 20, 3 Atl, 004;
Sleeper v, Chapman, 121 Mass, 404; Phelps
v. Morrison, 24 N, J. Eq. 195; Spicer v. Eob-
énson, 73 111, 519; Sydnor v, Roberts, 13 Tex.
398; ¥mart v. Bement, 4 Abb. App. Dec. 253;
Thompson Nat. Bank v. Corwine, 89 Fed.
Rep. 774; Smith v. Paltison, 84 Md. 341, 35
Atl. 963
" The policy of the law which favors the se-
curity of titles as conducive to the public
good would be subverted if a creditor having
no lien upon the property should yet be per-
mitted to avail himself of the priority of his
debt to defeat such a bona fide purchaser,

1 Story, Eq. Jur. 13th ed. p. 387.

It is not enough that an overprudent and
cautious person, if his attention had been
«<alled to the circumstance in question, would
have been likely to seek an explanation of it.

Briggs v. Rice, 130 Mass, 50; Flagg v.
Munn, 2 Sumn. 551, Fed. Cas. No. 4,847;
Buttrick v. Holden, 13 Met. 335; Acer v.
Wesicott, 48 N, Y, 384, 7 Am.-Rep. 355.

A bona fide purchaser for value without
notice is protected, and he cannot be ad-
Jjudged to have notice of anything apparently
improbable and which diligent and reason-
ab]l:: inquiry would not disclose,

Seldner v. McCreery, 75 Md. 287, 23 AtlL
641; Lincoln v. Quynn, 63 Md, 299, 11 Atl
849; Biddinger v. Wiland, 67 Md. 359, 10
Atl, 202; Abell v. Brown, 55 Md. 217.

Yhere a conveyance has been made with
the intent to defraud creditors of the gran-
tor, 80 that it would be voidable as against
the grantee, but this grantee has in turn con-
veyed to a bora fide purchaser for value, the
remedial rights of the creditors to have the
original and fraudulent transfer set aside
are then cut off, and the purchaser has a com-
plete defense against their claim.

2 Pom. Eq. Jur. § 777; Rirdsall v. Russell,
29 N. Y. 250; Johnson v. Hess, 126 Ind. 298,
9 L. R. A, 471, 25 N, E. 445; Bigelow, Fr. p.
39%; Agra Bank v. Barry, Ir, Rep. 6 Eq. 128.

A bona fide purchaser for value without
notice of a secret equitable lien or an unre-
corded equitable title ie considered as having
an equal claim to the copsideration of a
court of equity, with the holder of the equi-
table lien or title, His legal title will there-
fore prevail.

Phelps, Eq. § 241; Okio L. Ins. & T. Co.
., Rossy, 2 Md. Ch. 25,

The purchaser, to be charged with notice,
must have knowledge of some fact to put him
on inquiry as to the existence of some right
or title in conflict with that which he is about
to purchase.

Balker v, Bliss, 39 N, Y. 74; Williamson v.
Brown, 15 N, Y. 362; Birdsall v. Russell, 29
N. Y. 250; Willis v.Vallette, 4 Met. {Ky.)
186; David v. Birchard, 53 Wis. 495, 10 N.
W. 537.

43 L. R. A,

MARYLAXD COURT OF APPEALS,

Jax,,

The creditors of the person against whom
the chose in action exists have no concern
with any intent of such person to defraud
them, though the holder of the chose be
equally guilty, after the chose has been as-
signed for valuable consideration without no-
tice of the fraud.

DeWitt v. Van Kickle, 29 N. J. Eq. 209;
Slceper v. Chapman, 121 Mass. 404; Bigelow
v. Emith, 2 Allen, 264; Welch v. Priest, 8
Allen, 163; Logan v. Brick, 2 Del. Ch. 206.

An assignee of & mortgage is a purchaser,
and ia entitled to the protection of the re
cording acts as much as a purchaser of the -
equity of redemption.

1 Jones, Mortg. § 475; Westbrook v. Glea-
gon, 79 N. Y, 23; Decker v. Roice, 83 N. Y.
215; Union College v, Wheeler, 59 Barb. 585;
Pierce v. Faunce, 47 Me, 512,

It does not avail to show that the debtor’s
agssignment was fraudulent, unless it be
shown that the assignee participated in the
fraudulent intent, or took it under such cir-
cumstances that he is chargeable with notice
of the fraudulent intent on the part of the
assignor.

1 Jones. Mortg. § 828; Tantum v. Green,
21 N. J. Eq. 364.

A bona fide assignee for value of a mort-
gage of land may enforce it by foreclosure,
although it was originally given as a con-
sideration for a transfer of the land fraudu-
fent as to creditors, and such transfer has
been adjudged void.

Smart v. Bement, 4 Abb. App. Dec. 253.

The burden of proof that the assignee took
the mortgage with notice, or that he is not a
bone fide purchaser, is on the party who sefs
up the fraud,

Marshali v. Billingsly, 7 Ind, 230; Far-
merg’ Bank v, Douglass, 11 Smedes & M. 469;
Langdon v. Keith, 9 Vt. 209,

Messrs. Taylor & Keech and Foster &
Foster, for appellees:

Having proved the mortgage fraudulent
it is void with respect to the righta of Atkid-
son’s ereditors, in whosesoever hands it may
be found, and no assignee of it can obtain a
better title than Steers, the original mort-
gagee, had.

Inasmuch as Atkinson had creditors at
the time the mortgage was given, the only ef-
fect of such a voluntary or covinous convey-
ance could be to hinder them in obtaining the
satisfaction of their debts. Consequently, at
their suit the mortgage must be held to be
void with respect to their rights under the
statute of fraudulent and voluntary convey-
ances,

13 Eliz. chap. 5, Alexander’s British Stat-
ute, p. 378.

A mortgage has no existence apart from
the debt which it is given to secure. It is
a mere accessory or incident to the debt; and
g0 far is it inseparably united to the debt
(the one being in truth appurtenant to the
other} that a separate alienation of either
cannot be made, and an assignment of the
debt carries in equity the mortgage; and in
such a case the mortgagee is held to be & trus-
tee for the assignes of the debt.

Clark v. Levering, 1 M3, Ch, 178; Wash-
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ington F. Ins. Co. v. Eelly, 32 Md. 421, 3
Am. Rep. 149; Byles v. Tome, 39 Md. 461.

Thia pretended debt, even st best, can only
be treaied as a mere non-negotiable choge 1n
action; and the assignee of it can in no way
obtain any superior title to that of his as-
-signor, and can only take subject to all the
equities and defenses to which it is, or might
‘be, subject in the hands of the original pre-
tended creditor.

Harwood v. Jones, 10 Gill & J. 404; Fver-
sole v. Maull, 50 Md. 95.

YWhen a mortgage “stands alone,” without
an instrument evidencing the debt, or is
_given to secure a non-negotiable instrument,
such as a single bill, or where it is given to
secure a note which is indorsed over after

" maturity, then it passes to an assignee like
any other chose in action whick is not pro-
tected by the law merchant, and the assignee
takes only such title as hig assignor had.

1 Jones, Mortg. §5 841 et seq.; Carpenter
v. Logen, 16 Wall, 271, 21 L. ed. 313; Judge
v. Vogel, 38 Micl. 56%; Castle v. Castle, 78
Mich. 298, 44 N. W. 378; Corbett.v. Wood-
award, 5 Sawy. 403, Fed. Cas. No. 3,223;
Westfall v. Jones, 23 Barb. 9; Schafer v.
Reilly, 50 N. Y. 61; Union College v. Wheel-
er, 61 N. Y. 88; Crane v. Turner, 6] N. Y.
437; Hilv. Hoole, 116 N. Y. 280,

This rule prevails in Maryland.

Central Bank v. Copeland, 18 Md. 305, 81
Am. Dee. 597; Timms v. Shannon, 19 Ma.
296, 81 Am. Dee. 632; Cumberland Coal & I.
Co. v. Parish, 42 Md. 595.

On petition for rehearing.

Unless all the knowledge gained by Schott
as a man, doring the course of the transac-
tion, was utferly and completely blotted out
of his mind on every occasion when he acted
as treasurer of the Keonomy Savings Bank in
this matter, then the Economy Bank knew,
in the only way it could know,—i. e, through
one of its corporate officers,—everything that
this court and the lower court kmew when
they held that there was no consideration
for the mortgage from Cecil R Atkinson to
A, J. Steers, and that it was a mere scheme
for raising money to stave off the pendingin-
solvency of the concerns in which the Atkin-
son brothers were interested.

4 Thomp. Corp. §§ 5189 et seq.; 1 Mora-
wetz, Priv, Corp. §§ 510b, 540c; Unifed
States Ins. Co. v. SBhrizer, 3 Md. Ch, 381;
Hoffman Steam Coal Co. v. Cumberland Coal
«£ I. Co. 16 Md. 456, 77 Am. Dec. 311.

Schmuceker, J., delivered the opinion of
the eourt:

On July 30, 1897, Cecil R. Aikinson exe-
cuted a mortgage upon a warehouse owned
by him. on South Howard street, in Balti-
Tore city, to Alonzo J, Steers, which recited
that he was indebted to Steers “in the full
sum of fifteen thousand dollars, payable Feb-
raary 10th, 1898,” and that it was execnted
10 secure the payment of this debt, with in-
terest thereon. The mortgage was in due
form, was regularly acknowledged, and had
attached to it & proper affidavit as to thebona
fides of the consideration therein stated, and
it was recorded on the day after its date.
No note accompanied the mortgage, but it

483 L R.A 5
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contained a covenant to pay the mortgage
debt and interest. About the same time
Steers, the mortgagee, applied to the Ameri-
can National Bank to Iend him $6,000 offer-
ing to assign the mortgage as security for
the loan., Schott, the cashier of the bank, ex-
plained to him that a national bank could
not lend money upon real-estate security,
but informed him that the appellant savings
bank, of which he (Schott) was treasurer,
had some money on hand, and would lend
him $5,000 upon the mortgage, if the secur.
ity proved to be ample, but the matter must
first be referred by the appellant to a com-
mittee, who would investigate and report
upon the security. Steers assented to the
terms suggested by Schott, and a committee
from the appellant went upon the mort-
gaged premises and examined them, and re-
ported favorably upon the loan, provided
there were no encumbrances upon the prop-
erty prior to the mortgage. The matter was
then referred by the ::fpellant. to its attor-
ney to examine the title, Steers placing the
mortgage in its hands for that purpose. The
attorney examined the title, and reported fa.*
vorably upon it, wherex&on the appellant, on
August 6, 1897, lent the 35,000 to Steers,
and at the same time took from him arn as-
signment of the mortgage assecurity for the
Ioan. The 5,000 so loaned was given to
Steers in the check of the appellant to his
order upon the American National Bank, in
which the appellant had on deposit at that
time more than the amount of the check.
Steers indorsed the check to the Eastern
Electric Company, which at once deposited
it to its own credit in the bank upon which
it was drawn, and the $3,000 was passed to
the credit of the electric company, and
charged to the appellant upon the books of
the bank. The money was then used by the
electric company, to the extent of $2,000, in
the payment of a loan which had been made
by one Myerdick upon a previous unrecorded
assignment of the Atkinson mortgage, and
the remaining $3,000 was almost entirely
paid to the American National Bank in sat-
isfaction of obligations due to it by the East-
ern Electric Company ot by George H. Atkin-
son, a brother of Cecil R." Atkinson, the
mortgagor. Steers subsequently assigned
his equity in the $15.000 mortgage to one C.
S. Hinchman as collateral security for a
loan of $2,000. It appears from the record
that Cecil R. Atkinson, the mortgagor, and
his four brothers, William J., George H,
Harry, and Richard F., were promoters by
profession, and together operated and con-
trolled the Fastern Electric Company and
other Kkindred corporations, all of which
proved to be speculative enterprises, and
soon became insclvent and passed into the
hands of receivers. Steers, who was put up-
on the stand by the appellees, testified that
the consideration for the $13.000 mortgage
from Atkinson to him consisted of $10,060 of
PBest Telephone Company bonds and $3,000
of Best Telephone Company stock, which he
had let Atkinson have prior to the execution
of the mortgage; but his testimony was so
inconsistent and contradictory in its differ-
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ent Portiona that it cannot be accepted as re-
liable. The whole testimony touching the
consideration for the mortgage leads to the
conclusion that there was no substantial
consideration for it, but that it was executed
to provide a means of raising money to as-
sist the Atkinson brothers in staving off the
fmpending insolvency of the Eastern Elee-
tric and Best Telephone Companies, and the
other enterprises which they were then at-
tempting to keep afloat. On December 29,
1887, nearly five months after the loan of the
$5,000 to Steera by the appellant, and the as-
signment to the latter of the morigage,
Douglas H. Gordon, one of the appellees, ob-
tained a judgment for $3,442.30 against the
mortgagor, Cecil R, Atkinson, and his broth-
er William J. Atkinson, on & note given by
them to him on November 13, 1806, for a
loan which he then made to them upon Best
Telephone Company bonds and stock as col-
lateral. Gordon testified that at the time he
made this loan William J. Atkinson stated
that his brother Cecil R. owned the Iloward
street warehouse, and he (Gordon) suggested
-that he be given a mortgage on the ware-
house &8 security for the loan about to be
made by him. W. J. Atkinson declined to
procure the mortzage, saying that it would
injure his brother’s credit, but stated that
Gordon would have the benefit of the proper-
ty by having its owner, Ceci] R. Atkinson,
upon the note. Gordon testified that he re-
Jied on this statement of William J. Atkin-
son in making the loan. Harry V. Boureau,
the other appellee, obtained & judgment for
$503.80 against William J. Atkinson and Ce-
¢il R. Atkinson on Sepiember 29, 1897, On
December 18, 1807, after Boureau had ob-
tained hiz judgment, and after Gordon had
sued the Atkinsons, but before he had got-
ten his judgment, the appeliees instituted
the present case, which is a creditors’ suit in
equity against the appellant, Cecil R. At-
kinson, Steers, and Hinchman. The bill of
complaint alleged that the mortzage from
Atkinson to Steers, and the successive assign-
ments of it by him to the appellant and
Hinchman, were all without consideration,
and fraudulent, and prayed to have them de-
clared void. The appejlant answered the
bill, denying its material allegations, and set-
ting up its title to the mortrage to the ex-
tent of the $5,000 loaned on it, and interest,
as a bona fide purchaser for value, without
ootice of any infirmity in it. Neither
Hinehman nor Steers gnswered, and a decree
pro confesso was entered egainst them. The
case against 1he appellant came rezularly to
a hearing, and the ecourt below at first filed
an opinion sustaining the appellant’s claim;
but vpon a rehearing of the case the learned
judge changed his views of the case, and
filed another opinion, of & contrary tenor,
and signed the decree appealed from, denying
the appellant’s claim to & lien on the prop-
erty, and directed it to be seld for the bene-
fit of the creditors of the mortgagor. In his
second opinion the learned judge held, wpon
the authority of the Cumberlend Coal & I.
Co. Case, 42 Md. 598, that the appellant, al-
though he found it to be a bona fide purchas-
er for value of the mortgare, without notice,
43 L. R. A,
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was not entitled to a lien for its lean to
Steers, and interest, made upon the faith of
the mortgage, because the latter, not being
accomparied by a negotiable obligation, was
a were chose in action, which the appellant
roust be treated as having taken subject to
all equities that might have been urged
against it in the hands of Steers, the mort-
agee, .

Under the facts of the case, the appellant
must be regarded as a bona fide purchaser for
value of the mortgage, without notice, 1%
advanced its §5,000 upon the mortgage in the
ordinary course of business, after a careful
inquiry into the value of the property, and
an investigation of the title upon the publie
records, 1t was not concerned in the dispo-
sition made by Steers of the borrowed money,
not one dollar of which went back into its
hands, or was expended for its benefit. It
was not put upon inquiry aa to the bona fides
of the mortgage by the fact that Schott, its
treasurer, was also cashier of the American
Natiopnal Bank, where Steers and the East-
ern Electric Company and one or more of the
Atkinson brothers kept their accounts, and
that he might have seen by an examination
of the books of the bank what disposition
was made of the borrowed money. Thera
was ir fact nothing in the use made of the
money to suggest any infirmity in the mort-

e,
ga'l'he next question to be determined is,
What are the rights of the appellant, as such
bona fide purchaser, against the claims of
the appellees? As there was no attempt by
Steers to assign the mortgage debt to one per-
son, and the mortgage to another, we are not
called upon to consider the relative equities
of one who claims as assignee of the debt and:
another who claims as assignee of the mort-
gage, as the court were in the cases of Clark
v. Levering, 1 Md. Ch. 178, and Byles v.
Tome, 39 Md. 461, which were in part relied
on by the appellees. What we have to con-
sider is the attitude of the appellant, as the..
bona fide purchaser of both debt and mort-
gage, towards the ereditors of the mortga-
gor, who were such at the time the mortgage
was made, The mortgage was not given io
secure an actual indebtedness of $15,000, as™
it professes on its face to have been. Its ex-
ecution was evidently a means adopted by
the parties to it to clothe Steers, the mortga-
gee, with the appearance of & good title to &
large debt secured by a valid mortgage, in or-
der to enable him to raise money npon it. It
was not fraudulent, in the sense that its exe-
cution had been procured by fraud, misrepre-
sentation, or constraint practised om the
owner of the land who executed it, as was the
case in Central Bank v. Copeland, 18 Ad.
303, 81 Am. Dec. 597, and Cumberland Coal
& I. Cu. v. Parish, 42 Md. 593, in each nf
which the defrauded mortgagor was protect-
ed in equity against the assignee of the
fraudulent mortgage. In the present case
the execution of the mortgage was the vol-
untary and deliberate act of the mortgagor,
from which he had no equity to be relieved,
even ag against the morigagee. Snyder v,
Snyder, 51 Md. 7: Cushica v. Cushua, 5
Md. 44. We have therefore no question be-
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fore us of subjecting the rights of the appel-
lant, as assignee of the mortgage, to any
equities to which the assignor would have
been liable in favor of the mortgagor; for
here it is plain that there were no such equi-
ties. The present mortgage i3 to be regard-
ed as fraudulent only in the sense that, hav-
ing been made to secure a simulated, and not
8 real, indebtedness, it operated to hinder,
delay, or defraud the creditors of the mort-
gagor, and was therefore cbroxious to the
provisions of the statute of 13 Eliz. chap. 5.
The real question in the case is thus par-
rowed down to a comparison of the relative
strength of the claims on .the mortgaged
property of the appellant, as assignee of the
specific lien of the mortgage, and the appel-
lees, ag subsisting general ereditors of the
mortgagor, having reduced their debts Lo
Jjudgments after the assignment of the mort-
gage had been made. If the conveyance un-
der congideration had been a frauduient deed,
instead of a mortgage, the right of the appel-
lant, ags a bona fide purchaser, to a lien on
the property for the $5,000 advanced, and in-
terest, could not seriously be questioned.
Cone v. Cross, 72 Md. 102, 19 Atl 391; Hull
v. Deering, 80 Md. 432, 31 Atl 416; Hinkle
v. Wilson, 53 Md. 293; Worthingion v. Bul-
Iitt, 6 31d. 195, The broader and more gen-
eral proposition that s bona fide purchaser,
without notice, nnder a deed from a fraudu-
lent grantee, takes a good title, which is not
impaired by the fact that judgments were ob-
tained against the fraudulent grantor prior
to the conveyance by the fraudulent grantee,
is well sustained by authority. 4 Kent, Com.
464; BSleeper v. Chapman, 121 Mass, 404;
FPhelps v. Morrison, 24 N. J. Eq. 195; Totten
¥. Brady, 54 Md. 170; Swan v. Dent, 2 Md.
Ch. 111 {note 9, Brantly’s ed.) ; Wait, Fraud.
Conv. § 369. In the case of Farmers’ Bank
¥. Brooke, 40 Md. 257, the title of a bona
fide purchaser of a mortgage note to the lien
of the mortgage securing it was upheld
arainst the suit of the ereditors of the mort-
gagor, although it was admitted that the
note and mo had been given in preju-
dice of the rights of his creditors, and would
have been void as against them in the hands
of the mortgagee. The fact that the mort-
gage in that case was accompanied by a
Promiszory note distinguishes it from the
case gt bar, but the cirecumstance of the ne-
gotiability of the mortgage debt was not ex-
bressly mentioned or dwelt wupon in the
court’s opinion. See also Danbury v. Robin-
som, 14 N. J. Eq. 218, 219, 82 Am. Dec. 244.

A bona fide mortgagee from a frandulent
grantee has in a number of cases been held
to be entitled to protection, to the extent of
the debt due bim, against the creditors of the
Iraudulent grantor, upen the ground that a
Mmortzagee is to be treated as a purchaser, to
the extent of his interest, within the mean-
ing of the term “purchaser” as used in stat-
Utes guch as that of 13 Eliz. chap. 5; and
this where the mortgage was not accompan-
1ed by a negotiable instrument. Ledyard v.
Butier, 9 Paige, 126, 137, 37 Am. Dec, 379;
Hurphy v. Briggs, 89 N. Y. 451; Shorten v,
Drale, 38 Ohio St. 76: Mogre v. Metropoli-
tan Nat. Bank, 55 N. Y. 41, 14 Am. Rep.173.
43 1. R A.
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If the mortgage in the present case had been
made directly from Cecil R. Atkinzon to the
appellant, no question could be made by At-
kinson’s creditors as to the appellant’s liem
upou the mortgaged property to the extent
of the money advanced bona fide upon the
faith of the property at the time the mort-
gage was made. When, therefore, Atkinson
elothed Steers with the appearance of a good
morigage title of record to the property, for
the purpose of epabling him to raise money
upon the mortgage, and the appetlant, rely-
ing upon this appearance of good title in
Steers, after a careful examination of the
publie records and a failure to find any prior
encumbrances upon the property, parted
with 1ts money in good faith, it is entitled to

.the favor of a court of equity in the consider-

ation of the relative equities of the parties
to the controversy. This eourt, in Seldner
v. McCreery, 75 Md. 296, 23 Atl. 643, said:
~“YWhere a title is perfect on its face, and no
known circumstances exist to impeach it or
put & purchaser on inquiry, one who buys
bona fide and for value occupies one of the
most highly favored positions in the law.”
The appellant did not trust to the personal
responsibility of the mortgagor, but lent ita
oney upon the faith of the particular prop-
erty covered by the mortgage, and required
an assignment of the mortgage at the time of
g0 doing. On the contrary, the appellees
trusted to the mortgagor, or to such other
collaterals as he lodged with them; and the
appellee Gordon, although he knew when he
lent his money that Ceecil R, Atkinson owned
the Howard street warehouse, did not insist
upon baving a lien on it for his loan, but de-
liberately relied, g0 far aa the warehouse was
concerned, upon his right as an ordinary
creditor of its owner. The equities of the
appellant are at least equal to those of the
appellees, and, having the legal title to the
warehouse, it has the stronger claim thereon
under the familiar principle that where equi-
ties are equal the legal title must prevail.
Pom, Eq. Jur. § 417; Wait, Fraud. Conv. §
370; Townsend v. Little, 109 U. 8. 512, 27 L.
ed. 1015, 3 Sup. Ct. Rep. 357; Black v. Cord,
2 Harr, & G. 103; Basset v. Nosworthy, 2
White & T. Lead. Cas. in Eq. 4th Am. ed. 1.
In Dyson v. Simmons, 48 3Md 214, it was
held, upon the authority of many cases there
cited, that if & party makes, or affects to
make, a mortgage which proves to be defect-
ive by reason of some informality or omis-
sion, even on the part of the mortgagee him-
self, the conscience of the mortgagor is
bound, and equity will recognize and enforee
the lien of the defective mortgage, and give
it precedence over the subsisting creditors of
the mortgagor, and also over judgments ob-
tained against him after the date of the
mortgage, General creditors have no lien
on the property of the debtor, and a juda-
ment is only a general lien, and is for that
reason sahordinate to the prior snecific equit-
able-lien of such a defective mortgaze. "The
case at bar does not come directly within the
prineiple asserted in the last-mentioned case,
but it is certainly one in which, by reason of
its peculiar facts, the conscience of the mort-

zor was especially bound to the appellant;
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and we think the same course of reasoning
might well be applied, within proper limits,
to the appellant’s protection.

This court has frequently been called upon
to assert and define the rights of the credit-
ors of a grantor, as agamnst a conveyance
made by Lim which, by reason of inadequu-
¢y or want of consideration, or even by de-
sign, operated to hinder, delay, or defraund
them. The court has not hesitated to strike
down such conveyances at the suit of the
creditor, holding that one cannot make a vol-
untary conveyance of his pmperg. rs
against the rights of subsisting creditors,
nor can he, as against such creditors, sell it
for a consideration that bears no adequate
relation to its real value. ‘When, however,
in such cases, the rights of parties, even if
they were the immediate grantees under the
conveyance, who had in good faith parted
with value in reliance upon the conveyance,
have had to be measured against those of the
ereditors, it has uniformly been held that,
in order to do full justice to all the parties
in such cases, a court of equity, in setting
aside the deed, will allow it to stand as se-
curity for the consideration actually paid,
and apply the balance to the payment of the
vendor’s debts, These propositions were
distinctly upheld in the eases already cited
of Cone v. Cross, Hull v. Deering, Hinkle v.
Wilson, and Worthington v. Bulliti. We re-
gmrd the principle of the last-menticned
cases, in none of which was the position of
the party claiming under the conveyance
strengthened by any element of negotiabili-
ty in the subject-matter of the thing as-
signed to him, as properly applicable to the
one at bar. The mortgaged property should
be sold, and the proceeds of the sale, after de-
ducting proper expenses, applied first to the
payment of the $5,000 lent E_v the appellant
to Steers, with interest thereon, and then to
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the payment of the creditors of Cecil R, At-
kinson, the mortgagor, who have come or
may come into the cise, according to their
Ie{n.l priorities.

Ve do not mean by this decision to disturb
the authority of the Cumberland Coal & I.
Co. Case, upon which the learned judge be-
low mainly relied in changing his opinion,
nor that of the Copeland Case. In each of
these cases the issue on trial was between the
owner of property who had been fraudulent-
Iy induced to execute a mortgage upon it,
and an assignee of the fraudulent mortgage,
and they were both cases of flagrant fraud
in fact. The rights of the creditors of the
grantor were uot in issue in either case. In
the Cumberland Coal & I. Co. Case the court
asserted the proposition that the transfer of
a mortgage is so far within the rule which
applies to choses in action, that when the as-
signment is made without the concurrence
of the mortgagor, as in that case, the as-
sicnee takes subject to the same equities and
defenses to which the assignor was liable.
We do not, however, understand the court,
by what was said in that opinion, to intimate
that, when the equities in behalf of the ered-
itors of the mortgagor in such a case came
to be asserted, their claims would be en-
forced without regard to the proposition, ro
frequently upheld by this court in getting
asc;ae fraudulent conveyances at the suit »f
the creditor of the grantor, that, in order to
do justice to all parties in such cases, the
conveyances would be allowed to stand as se-
curity for the consideration actually paid on
the faith of it by the party holding the legal
title under it. )

Decree reversed, and cause remanded for
further proceedings in accordance with this
opinion.

Rehearing denied.

UXNITED STATES CIRCUIT COURT OF APPEALS, SIXTH CIRCUIT.

Henry M. NARRAMORE, PIff. in Err,
.

CLEVELAXD, CINCINXATI, CHICAGO, &
St. LOUIS RAILWAY COMPANY.

(96 Fed. Bep. 208, 37 C. C. A. 499.)

1. The provision of a penaliy for vio-
Iation of & statate enjoining upon railroad
companies the duty of blocking switches does
not make that remedy exclusive of actions by
persons injured by the neglect to do so, unless
that intention !s to be Inferred from the
whole purview of the statote.

2., Continunnee, without complaint, in
service of a railroad company witk knowl-
edge that It has not complied with a statute
requiring under penalty the blocking of
switches, does not constlinte an assumption
of risk of injury therefrom.

3. Assumption of risk is a term of the

conitract of employment, expressed or

fmplied from the circumstances of the employ-
ment, by which the servant agrees that dan-
gers of Injury obviously incident to the dis-
charge of his duty shall be at his risk.

The counrta vwill mot enforce or ree-
ognize an agreement, express or lmplied,
on the part of & servant to walve the per-

4.

NOTE.~—Liability of an employer for injuries re-
ceived by servante owcing to the want of block-
ing at awitches.,

I. Want of Hlocking mol megligence per ae
apart from sictuis.
I1. Statetes requiring frogs, ete., $o be blocked.
III. Want of blocking considered as a risk as-
sumed by The gervant.

1. Want of blocking not uegligence per ge apart
from atatute.

In common-law actions the liability of rail-
431. R, A,

way companies for failing to provide blocking
in frogs and similar places on their tracks,
where there is danger that the feet of em-
ployees may be caught while they are enpaged
in the performance of their duatles, has always
been treated as primarlly an open question of
fact, the difference of opinion disclosed by the
decisions of courts of review having reference,
in the first place, to the question whether a
want of blocking is a circomstance which of it-
self justifies the inference of npegligence, and,
tn the mext place, to the proper weight to be
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formance of a statutory duty lmposed on the
master for the protection of the servant, and
In the interest of the public, and eaforcenble
by criminal progecution.

8. An employee's contributory negli-
gence Ils o defense to an action founded
on a violation of the statutory duty of a rail
road company to block guard ralls and frogs.

(July 5, 1899.)

ARROR to the Cirenit Court of the United

4 States for the Southern District of Ohio,
Western Division, to review a judgment in
favor of defendant in an action brought to
recover damages for personal injuries al-
leged to bave been caused by defendant’s
negligence, Reversed.

Before Taft and Lurton, Circuit Judges,
and Thompson, District Judge.

NannimoRe v. CLEVELARD, U. C. & Br. L. 1t Co.
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Btatement by Taft, Cireuit Judge:

This writ is brought to review a juizment
for the defendant in a suit to recover dam-
apes for personal injuries sustained by plain-
tiff while in defendant’s employ &s a yard
switchman in its railroad yards at Cin-
cinnati, Ohio. While plaintiff was attempt~
ing to couple two freight cars, his foot was
caught in an unblocked guard rail, and in
his effort to extricate the foot his right hand.
was crushed between the drawheads of the
cars, and injured se badly as to require am-
putation. Plaintiff had been in defendant’s
employ seven months. About one third of
that time he was engaged during the day-
time, and two thirds during the night. He
had had nine years’ experience as a railroad
man. A railroad man of experience can see
at a glance whether a guard rail or switch is
blocked or not. There were a great many

attributed to the evidence relled upon to sup-
port or rebut this inference.

A findipg that the absence of blocking im-
ported neglizence was upheld In Sherman v.
Chicago, M. & St. P. B. Co. (1883) 34 Mion.
259, 23 N. W. 593.

In Missouri P. R, Co. v. Baxter (1594) 42
Neb. 793, 60 N. W. 1044, the coort did not
doubt that the fallure of the company to block
its frogs was evidence of negligence, but held
that the petitlon did not state facts sufficient
to constitute & cause of action, since there was
Bo ailegation that the servant did not know,
and was excusably fgnorant, of their conditlon.

Compare alsoe Rush v. Missourf P. R, Co,
{18S87) 38 Kan. 123, 12 Pac. 582, A case
which tends to support the same view is Union
P. B Co. v. James (1836) 163 U. 8. 483, 41
L. ed. 236, 16 Sup. Ct. Rep. 1109, but the ac-
tual rulipgs were on other points (see below) ;
and the case of Southern P. Co. v. Seley, re-
ferred to below, scems to commit the supreme
court to the theory that evidence merely of the
want of blocking is not enough to establlsh cul-
pability.

By most courts, however, it has been consid-
ered that the servant, in order to make good
LIz right to recover damages for Injuries from
this cause, must do more than merely establish
the want of blocking. That is to say, he has
the burden of proving that frogs, ete., without
blocking are not reasonably safe for the pur-
pose for which they are desighed (Spencer v,
New York C. & H. B. R. Co. (1893) 67 ilunm,
196, 22 N. Y. Supp. 100 ; Chiecago, R. 1. & P. R,
Co. v, Lonergan (158S6) 118 1M. 41, 7 N. E. 63),
and must show that, upon the whole, the use of
the block would be prudent, and guard against
dangers {n one direction without the Introduc-
tlon of perils in another. McGinnls v. Canada
Southern Bridge Co. (1882) 49 Mich. 466, 13 N.
W. §19. )

Evidence which 18 merely to the effect that,
where blocks are used, it may be safer for the
employees than wkere they are not used, will
aot justity the inference of megligence., Chi-
cago, B. I. & P. R. Co. v. Lonergan (1858) 118
IiL 41, T X. E. 53; Huhn v. Missouri P. K. Co.
(1587) 972 Mo. 440, 4 8 W. 337,

A court will not prenounce a railway com-
pany negligent, where no proof is given that
blocked frogs are = device in gexeral use on
Other roads. Spencer v. New York C. & II. RR.
E. Co. {1503) 67 Hun, 196, 22 N. Y. Supp. 100.

Where the evidence is that the usage of rafl-
way companies In regard to blocking frogs is
confdieting, some adopticg and some rejeciing
that precantion. MeNeil v, New York, L. E. &
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;‘IWPIL Co. (1893) 71 Hun, 24, 24 N. Y. Supp.
.

Nor where the ntmost that is established by
the plaintifs evidence is that the device of
blocking Is stlll an experlment, and of doubtful
practicability. €Chleageo, B. & Q. R. Co. v.
Smith (1855) 18 IIl. App. 119; Chleago, R. 1.
%“P;sn. Co. v. Lonergan (1856) 118 Ill. 41, T N,

s U

1n the latter case the court sald: “It must
appear, before the defendant can be held [alle,
that the switch or turu-out, as constructed and
used, was not reasonably safe, or that It wag
not consatructed with the usual eare and sklll,
An employer I3 not required to change his ma-
chinery in order to apply or adopt every new
invention. . . . The fact that a few of the
raliroads of the country have adopted this new
device, or that the defendant has used it on &
part of its road, is not enough to establiah ity
utiiity, and establizh negligence In every other
road that adheres to the old system. The old
system of constructing ewitches must be con-
demned.” It was accordingly held error to in-
struct the jury that the Iaw requires a railroad
company to use reasonable and ordinary care
angd diligence |n providing and malntaining rea-
sonably safe structures, tracks, sidetracks,
swlitchen, turn-outs, ete., and if it falls to do so,
and an Injury happens in consequence thereof
to an employee in the exercise of due and rea-
sonable care, then the railroad company would
be liable. The specifie negligence charged in
the declaration being the omisslon to use block-
ing, such an instruction would be understcod
by the jury as laying down the rule that the
company was absolutely required to use bilocks.
(Mulkey, Ch. J., and Shope and Magruder, JJ1.,
dissent.)

“An employer 18 not bound to make use of the
newest mechanical appliances for the purpose
of Inguring the safety of his employees, eapecial-
Iy if It does not appear that, on the whole, it
would be advantageous to them. So, a rall-
way company is not bound to bleck its frogs,
particularly if it does pot appear that, in do-
ing a0, it would not entall greater dangers than
it would avert,” McGinnis ¥, Canada Southern
Bridge Co. (1552) 49 Mich. 466, 13 N. W. 819,

In Southern P. Co. v. Seley (15894) 152 T, 8.
145, 38 L. ed. 391, 14 Sup. Ct. Hep. 530, it was
held error to refuse the following lmstruction:
“The jury are instructed that, i£ they fnd from
the evidence that the railroad companies used
both the blocked and the unblocked frog, and
that It fs gquestionable which ia the asfest or
mest sultable for the business of the reads,
then the use of the unblocked frog Is not negli-
gence, and the jury are instrocied not to lme
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guard rails and switches in the yards where
plaintiff worked. With the exception of a
few, where experimental blocks were used,
the defendant did net use blocks in either its
guard rails or switches. Plaintiff said he did
not know that the guard rail in which his
foot was caught was not blocked, and that
he had not noticed whether the guard rails
and switches of defendant generally were
blocked or not. The plaintifl relied on the
following statute of Ohie, passed March 23,
1888 (85 Ohio Laws, p. 105): “Every rail-
road corporation operating a railroad or part
of a railroad in this state shall, before the
first day of October, in the year one thousand
eight hundred and eighty-eight, adjust, fill,
or block the frogs, switches, and guard rails
on its tracks, with the exception of guard
rails on bridges, so as to prevent the feet of
its employees from being caught therein.
The work shall be done o the satisfaction of
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the railroed commissioner. Any railroad
corporation failing to comply with the pro-
visions of this act shall be punished by a
fine of not less than one hundred dollars, nor
more than ene thousand dellars.” Jt ap-
peared from the evidence that the defendant
company was operating this railroad at the
time of the passage of the act, and has oper-
ated it ever since. At the close of the evi-
dence the trial court directed the jury to re-
turn a verdict for the defendant on the
ground that defendant’s failure to block its
rails and switches was obvious, and the
plaintiff must be held, notwithstanding the
statute, to have assumed the risk of injury
therefrom, and upon such verdict entered
judgment for the defendant.

Messrs, Edgar W. Cist and Harlan
Cleveland, with 3fr, Charles M, Cist, for
plaintiff in error:

pute the same as negligence to the defendant,
and they should flod for the defendant.” In
the tower court { (1800) 6 Utah, 319, 23 Pac.
751) It bad been held negligence not to have
blocking,

A spectal finding that the frogs of the defend-
ant company were the game as those used by the
principal roads in the country was one of those
upon which the plaintiff’s right to recover was
denied in Lake Shore & M. 8. R. Co. v, McCor-
mick (1881) 74 Ind. 440. To the same effect,
see Richmond & I, R, Co. v. Risdon (1891) 87
Va. 333, 12 8. E. 786, declaring that to maln-
tain unblocked frogs of a standard pattern is
not peglizgence (dissenting, Lewis, J., whose
opinion ls noticed below), and Smith v. St
Louis, K. C. & N. . Co. (1878) 69 Mo. 32, 33
Am. Rep, 4S54, holdlng a railrosd company not
liable for injuries cansed by & guard rail of a
pattern In genera! use, through a safe one might
have been constrocted.

[The following cases areaportion of the many
that might be cited to the point that general
usaze ls an absolute protection to the master:
Kehler v. Schwenk (1591) 144 Pa, 348,13 L. IR,
A. 374, 22 Atl. 910: Titos v. Bradford, B. & K,
R. Co. (1590) 136 Pa. 618, 20 Atl. 517; Corco-
ran v. Wanamaker (1598) 155 Pa. 496, 39 Atl
1108 : Allison Mfg. Co. v. McCormick (1888)
118 Pa. 519, 12 Atl 273: Guloard v. Knapp-
Stout & Co. Company (1597) 95 Wla. 482, 70 N.
W. 671; Kansas & 'T. Coal Co. v. Brownlle
{1805) 60 Ark. 582, 31 8. W. 453; Loulsgville
& N. BE. Co, 7. Allen {1855} 75 Ala. 404; Kee-
nan v. Waters {1597) 151 Pa. 247, 37 At 342
Schultz v. Bear Creek Refinlng Co. (1597) 180
Fa, 272, 38 Atl. 739: Bohn v. Chlesgo, R. 1. &
P. R. Co. (1891) 108 Mo. 429, 17 8. W. 530;
Atchison, T. & 3. F. R. Co. v. Aladurf {1592)
47 111, App. 200; Dooner ¥, Delaware & H. Canal
Co. (1893) 171 Pa. 531, 33 AthL 413; Georgia
I'. k. Co. v. Propst (1887) 83 Atl 518, 3 So.
7645 Grant v. Union P. B. Co. (1891) 45 Fed.
Fep. 217; Stringham v. Hilton (1883) 111 N.
Y. 185, 1 L. B. A, 483, 18 N. E. 870; Boesa v,
Clausen & P, Brewing Co. {1896} 12 App. Div.
366, 42 N. Y. Supp. 84%; Eaye v. Rob Roy llos-
fery Co. (155%) 51 Hun, 519, 4 N, Y. Supp. 571;
YWhatley v. Block (1804} 95 Ga. 15, 21 B. E.
983 ; Dingley v. Star Erltting Co. (1530) 58

Ilun, €03, 12 N. X. Supp. 21, Affirmed in 134 N.

Y. 552, 42 N. E. 35; Prybilgki v. Northwestern
Coa! L. Co. (1828) 85 Wis 413, T4 N. W. 117;
The Lizzle Frank {1587) 31 Fed. Rep. 477; Le-
tigh & W. B. Coat Co. v. Hayes (1539) 128 Pa.
204, 5 L. B, A. 441, 18 Atl. 387 ; Hale v. Cheney
{1893) 159 Mass 268, 34 N. E. 255; Booney v.
43 L. R. A,

Sewall & D. Coridage Co. {1894) 161 Mass. 153,
38 N. E. 3638 ; Goodnow v. Walpole Emery Milla
(1888) 146 Mlass. 261, 15 N. E. 576 ; Donahue
v, Washburn & M, AMfg. Co. (1897) 169 Mass,
5§74, 43 N. E. B42.]

BY other conrts very much less weight e
ascribed to the fact that the defendant company
had complied with the usage of other roads.

in Huhn v. Missouri P, R. Co. (1887) 92 Mo.
440, 4 5. W, 937, It was held that the quoestion
whether the company was negligent In maintain-
ing & guard rall without blocking could not be
resolved merely by showing how many roada
used blocks. Such a fact was merely one for
the consideration of the jury.

It was also held in Austin v. Chicago, R. L. &
P . Co. {1833) 93 lowa, 236, 61 N. W. 519,
that an Instruction was correct which declared
that a brakeman who waas injured through catch-
ing his foot in a space left unfilled between the
ties on each side of the bhars of & switch was not
precluded from recovering by proof that this
Arrangement was customary.

The following vigorous argument by Lewis,
J., In his dissenting opinlon in Richmond & D.
R. Co. v. Risdon (1891) 87 Va. 335, 12 8, E. 786, ¢
is worth guoting: ““That the ‘frogs’ were dan-
gerous i3 not disputed. But ft is contended
that they were of the standard pattern, and that
that faet of itself repels the imputation of neg-
ligence. From this view I dissent. If a stacd-
ard frog, unguarded and sitoated as this one
was, In a place where there are many tracks and
where cara are shifted at all hours of the day
and night, !s not reasonably safe, then the com-
pany, in allowing it to remain unguarded, was
gullty of negligence, and the jory rightly so
found. Nor upon this point are we left to in-
ference. 'The expert evidence for the plaintiff
8 conclusive that the dangerous condition of the
trogs could eaaily have been guarded against by
the device of ‘Glling” them with cinders, which
simple and inetpensive method renders them
safe to those whose Quties call them upon the
track, and at the same time does not interfere
with their ordinary use. The wilness Perry,
who for & number of years wa$ !n the employ of
the defendant company as roadimaster, testifies
that at terminal points, or in y&rds where much
sghifting is8 done, the frogs ought always to be
filled, as a protection to switchmen, and this Is
so well understood, he says, thatthe [awsof some
gtates expressly require it to be done. And why
ghould they not be filled? Why should the
pervant be exposed to unnecessary risks that

can so easily be guarded against? Is the rule
that the master mnst exercise reasonable or
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The failure on the part of a railroad com-
pany to comply with this statute is negli-
gence per se.

Cincinnati, H. & D. R. Co. v. YVan Horne,
37 U. S. App. 262, 60 Fed. Rep. 139, 16 C. C.
A. 182; Lake Erie & W. R. Co. v. Craig, 37
U. 8. App. 654, 73 Fed. Rep. 642,19 C. C. A,
€31.

No claim of contributory negligence was
urged at the trial, and if it had been put
forward, the question would have then been
for the jury, not for the court.

Kane v. Northern C. R, Co. 128 U. 8. 91,
32 L. ed. 339, 9 Sup. Ct. Rep. 16; Grand
Trunk R. Co. v. Ives, 144 U. 5. 408, 36 L. ed.
485, 12 Sup. Ct. Rep. 679.

The distinction between the acquiescence
©f a careful man in & known danger, which is
a matter of contract,—assumption of risk,—
and that disregard of personal safety, which
ig contributory negligence, is well marked.

NARRAMOEE ¥, CLEvELAND, C. C. & 8r. L. R. Co,
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Hough v. Tezes & P. R, Co. 100 U. 8. 213,
25 L. ed. 612; New Jersey & N. Yy E. Co. v.
Young, 1 U. S. App. 96, 49 Fed. Rep. 723, 1
C. C. A. 428; Northern P. R. Co. v. Babeock,
154 U. 8. 190, 38 L. ed. 858, 14 Sup. Ct. Rep.
978; Snow v. Housatonic R. Co. 8 Allen,
441, 85 Am. Dec. 720; Gardner v. Michigan
C. R, Co. 150 U. 8. 349, 37 L. «d. 1107, 14
Sup. Ct. Rep. 140; Union P. R. Co. w.
O’ Brien, 161 U, 8. 451, 40 L. ed. 766, 16 Sup.
Ct. Rep. 618.

An examiration of the principles on which
the doetrine of “assumption of risk” rests
will show that it has no application in the
casa of the violation of a statute. -

The principle underlying this doctrine will
be found to be that no negligence is properly
attributable to the master where the servant,
baving knowledge of the dangerous business
or defective appliances, agrees to continue
to work.

ordinary care a meaningless phrage—a mere
Jingle of worda? I think not.”™ .

For other cases und dicta supporting the
general proposition that conformity to the usage
of other employers i3 not concluslye [ the mas-
ter's favor, see Indermaur v. Dames (18686)
L.R.1C. P. 274, 35 L. J. C. P. N. 8, 184, 12
Jur. N. 8. 432, 14 L T. N, 8. 484, 14 Week.
Rep. §86, 1 Harr. & R 243, per Willes, 1.}
“Walsh v. Whiteley (1888) L. R. 21 Q. B. Div.
B71.57 L. J. Q. B, N. 8. 588, 36 Week. Rep. 578,
53 J. P. 38, per Lord Esher; Wabash B, Co. v.
MeDantels (1882) 107 U. S. 454, 27 L. ed. 603,
2 Sup. Ct. Rep. 932 ; Geno v. Fall Mourniain Pa-
per Co. (1803) 68 Vt. 668, 35 Atl. 475 ; Bawyer
v. J. M. Arnold Shoe Co. (1897) 90 Me. 369, 3§
Atl. 333; Kansas City, M. & B. R. Co. v. Bur.
ton (1893) 97 Ala. 240, 12 So. 88; McCormick
Yarvesting Mach. Co. v. Burandt (1891) 136
1. 170, 26 N. E. 588 ; Reichla v. Gruensfelder
(1592) 52 Mo. App. 43; Hosle v. Chicago, E. 1.
& P, R, Co, (1888) 75 lowa, 683, 37 N. W.
963 ; Craver v. Christian (1887) 36 Miun, 413,
31 N. W. 457 ; Molaske ». Ohio Coal Co. (1593}
B8 Wis. 220, 56 N. W. 475; Chicago & G. W. R,
Co. v. Armstropg (1833) 62 II. App. 228 ; Mar-
tin v. California T. B. Co. (1802) 94 Cal. 326,
29 Pac. 645,

Where & railway company has been In the
habit of blocking Ite guard ralla at some particu-
lar place, there is a gpecial ground for charging
it with negligence in failing to replace them
when forced out by accident: but it has been
held that, even cohceding there 18 & duty to see
that there is & blocking under such clreum-
stances, it is plain that, upon genérad principles,
the servant eanuot recover for an injary caunsed
by the want of the blocking, In the absence of
evidence showing that it had been displaced so
fong that the company might, by the exercise of
reasonable care, have discovered ita absence.
Haskins v. New York C. & H. R. B. Co. (1504)
9 Hun, 159, 29 N. Y. Supp. 274. See nole to
Walkowskl v. Penokee & G. Consol. Mines (1898 ;
Mich.} 41 L. B, A, 33.

The failure of a rallroad company to block
a guard rali in lts yard is not ground for re-
covery by a switchman thrown from a car,
whose arm was caught and crushed between the
guard rail and the main rall; blocking belng In-
tended only to prevent feet from being caught.
Rutledge v. Missourt P. B, Co. (1832) 110 Mo.
312, 19 S. W. 38.

Witnesses Introdueed In a personal injury
case for the purpese of showing & conl com-
pany's negligence in mot blocking Its railroad
switch raila may, to show their experience as
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raitroad men, testlfy thet switches were blocked
before and after the accident iy certalnr ratlroad
yards where they worked. Nor iz it a valid ob-
Jectlon to their testimony that they acquired
thelr experience from work at ordinary railroad
yards, and not at switch tracks aboot coal
shafta. Hamilton ¥. Rich Hill Coal Min, Co.
(1891) 108 Mo, 364, I8 5. W. 977.

Where both parties in an action for indemnlity
for an injury caused by an unblocked frog go to
trial on the singlte guestlon whether It wam or
was not blocked at the time of trial, the defend-
ant cacnot take for the first time on appeal the
point that the czse should have been tried upon
the theory that the defendant, If it had once
blocked the frog, Incurred no Iiabillty by reason
of its subsequent displacement, unless §t had
actual or constructive motice of sach displace-
ment. Union P. R. Co. v. James (1806) 163
U. 8. 483, 41 L. ed. 236, 18 Sup. Ct. Rep. 1109,

In the absence of any teatimony as to the
condition of & frog prior to an aceident, the Jury
are at liberty to infer that it had hever been
blocked. Ibid.

In International & G. N, B. Co. v. Bell (1859)
75 Tex. 50, 12 8, W. 321, the court reversed
& Judgment for a brakeman bsaed on 2 finding
that the company was negligent as regards the
manner in which the guard rail waa Iald with
respect to the treck rall, bot the reversal was
merely on the ground that the instructions had
imposed too high a degree of diligence on the
compahy, and it 1s not apparent from the report
what preclae precautfons it was contended that
the company should have adopted

11, Statutes requiring frogs, ete., to be blocked.

In many jurisdietions the oblizations of rall-
way companies in regard to blocking have been
definitely fixed by statute, the failure to comply
with such a statute being, of course, negligence

ge. Cineipnatl, H. & D. R. Co. ¥. Yan Horne

(1895) 37 O 8 App. 242, €9 Fed. Rep. 1390, 18
C. C. A, 182; Craig v. Lake Erie & W. BE. Co.
(1826) 35 Ohle L. J. 15.

That the duty they impose I3 also personal
and nonassignable tn such a sense that a railway
company cannot relleve itself from responsi-
bllity by delegating its performance to an em-
ployee, see Le May v. Canadlan P. B. Co. (1500)
17 Ont. App. Rep. 293.

The statutes requiring blocking to be used
are as follows:

- Michigan: Laws 1853, No. 174, § 22, 3 How.
Stat. § 3397 (a). See also Ashman v, Flint &
F. M. R. Co. (1592) 80 Mlich. 567, 51 N. W. 645.

The duty Imposed by this statute ia mot ful-
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Smith v. Baker [1891] A, C. 352; Thomas
v. Quart®maine, L. R. 18 Q. B. Div. 685;
O’Maley v, South Boston Gaslight Co. 158
Mass. 135, 47 L. R. A. 161, 32 N. E, 1119;
New Jersey & N. Y. E. Co. v. Young, 1 U. 8.
App. 86, 49 Fed. Rep. 723, 1 C. C. A. 428;
Hough v. Texas & P. R. Co. 100 U. 8. 213,
25 L. ed. 612; Cooley, Torts, § 559; Clarke
v. Holmes, 7 Hurlst. & N. 937; Baddeley v.

- Granville, L. R, 19 Q. B. Div. 423; Boyd v.
Erazil Block Coal Co. (Ind, App.) 50 N. E.
363; Durant v. Lexington Coal Min. Co. 97
Mo. 62, 10 S, W. 484,

The exemption of the master from liability

- to a servant for an injury resulting from a
risk or danger of the employment which the
servant knows and appreciates grows out of,
and depends upon, the contract of employ-
ment.

Bailey, YPersonal Injuries Relating to
Master & Servant, 180; Hough v. Yexas & P.
R. Co. 100 U. 8. 213, 25 L. ed. 812; Tuitle v,
Detroit, G, H. & M. R. Co. 122 U, 5. 1935, 30
L. ed. 1116, 7 Sup. Ct. Rep. 1166; Chicago,
M, & St. P, B. Co. v. Ross, 112 U. 8, 382, 23
L. ed. 789, 5 Sup. Ct. Rep. 184; Northern P.
R. Co. v. Herbert, 116 U, S, 647, 29 L. ed.
758, 6 Sup. Ct. Rep. 590; Gardner v. Michi-
gan C. R. Co. 150 U. S. 349, 37 L. ed. 1107,
14 Sup. Ct. Rep. 140; Union P. E. Co. V.
O’Brien, 161 U. 8, 451, 40 L. ed. 766, 16 Sup.
Ct. Rep. 618; Texas & P. R. Co. v. Archibald,
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170 U. S, 665, 42 L. ed. 1188, 18 Sup. Ct.
Rep. 777.

It is not & valid defense a8 against an ae-
tion for negligence per se.

No contract is valid whereby an employee
of a reilroad company undertakes for a stipu-
lated sum, or in eonsideration of empley-
ment, not to hold the company liable for
negligently injuring him.

Lake Shore & M. 8. E. Co. v. Spangler, 4%
Ohio St. 471, 58 Am. Rep. 833, 8 N. E. 467;
Louisville £ N. R. Co. v. Orr, 91 Ala. 513, 8
So. 360; Hissong v. Richmond & D. R. Co. 91
Ala. 514, 8 So0. 776; Richmond & D. B, Co, ¥.
Jones, 92 Ala. 218, 9 So. 276; Hartford F.
Ins. Co, v. Chicago, M. & 8t. P. R. Co. 36 U.
8. App. 152, 70 Fed. Rep. 201,17 C. C. A, 62,
30 L. R. A. 193; Miller v. Chicago, B. & Q.
R. Co. 65 Fed. Rep. 305; Chicago, B. & .
R. Co. v. Miller, 40 U. 8. App. 448, 76 Fed.
Rep. 440, 22 C. C. A. 264; Owens v. Balti-
more & Q. R. Co. 35 Fed. Rep. 715, 1 L. R. A,
75.

If plaintiff were chargeable with construe-
tive knowledge that the frogs eor guard rails
generally were not blocked, then he must be
equally chargeable with knowledge of the
fact that the compeny was experimenting
with blocks preparatory to introducing them
generally.

Such conduct of the company amounted

filled by the adoption of & imethod of blocking
which the ordinary use of the road rendersg in-
effectual in two or three days,— In this case by
the wheel flange wearing down the blocking so
tar that It became practically useless. The al-
terbative safe method suggested was to give the
blocking a grooved or furrowed suriace so &3
to allow the flanges ¢f the wheels to pass with-
. out interference. Eastman v. Lake Shore & M.
8. R. Co. (1894} 101 Mich. 597, 60 N. W. 309,

Ohio: Rev., Stat. Tth ed. § 9822, 85 Ohlo
Laws, 105, March 23, 1858,

The word “employee,” in this statute meana
all those who, “by rightful authority of the com-
pany, are engaged in the business of walking
over these frogs and geard-rails,” although em-
ploved and pald by enother company. Atkyu
v. Wabasa R. Co. (1859) 41 Fed. Rep. 193,

Tpon familiar principles, the Ane imposed by
this statute does not exclude an action for dam-
ages. New York, C. & St. L. B. C0. v. Lambright
(1801} 5 Ohio C. C. 433.

Rhode Istand: Lawa 15884, chap. 1282, § L.

Wisconsin: Laws 1859, chap. 123, Sanborn &
Berrymen Anno. Stat. § 1809 (g); Curtis v.
Chicage & N, W. R. Co. (1897) 95 Wis. 460, 70
N. W. 6035,

Canada: The blocking of frogs on all rall-
ways under the controi of the Dominion legisia-
tore in Canada is prescribed by § 262, railway
act 31 Vict. chap. 29,

The proviso In subsection 4 of this mection,
allowing the tilling there mentioned to be left
out in the winter months by permission of the
railway committes, Is not appliceble to the 0l-
Ing prescribed in subsectlon 3. Washington v.
Grand Truck R. Co. (1897) 28 Can. 8. C, 184,
Reversing (1597) 24 Ont. App. Rep. 183.

A gwitch foreman injured while uncoupllng
cars, by bavipg his foot caught In a frog, [s a
person injured” within the meaning of these
sections. Le May v. Canadisn P. B. Co. {(1350)
1% Ont. Rep, 314, Affirmed 17 Ont. App. Rep. 293,

By the existing Ontario workmen's compensa-

48 L. R. A,

tion for injuriea act, 53 Vict, chap. 30 (Ont.
Rev. Stat. 1807, ehap. 160, § 5, subsee, 3), rail-
way companles are reguired to block frogs.
See also a similar provision In the earlier act
of 49 Vict, chap. 28 (Ont. Rev. Star. 1837, chap.
141, § 4, subsec. 3). ’

III. Want of blocking considered as a risk gs-
sumed by the sertani,

In many cases the question whether a want
of blocking Imports negligence on the maater's
part may become of no practteal Importance In
view of the fact that the servant brings himseif
within the operation of the familiar mie that
he canuot recover for injuries caused by his con-
tinning to expose himself to dangers of which
he haad actual or constractive notice. The plain-
tif's actlon was deemed to be barred on thig
ground in the following ecazes: Appel v. Buf-
falo, N. Y. & P. R. Co. (1888) 111 XN. Y. 350,
19 N, E. 93 (switchman after working for sev-
eral years in a yard is presumed, 23 maiter of
law, to understand the risks created by the
want of blocklng) ; Southern P. Co. v, Seley
(1894) 152 U. S. 145, 38 L. ed 351, 14 Sup, Ct.
Rep, 530 (dargers arising from the uwse of un~
blocked frogs in a certain yard presumed to be
accepted by a conductor of freight trains, whose
duty frequently brought him into that yard);
Spencer v. New York C. & H. R. R. Co. (1893)
67 Hun, 196, 22 N. Y. Supp. 100 (plalntiY had
been working near the frog for en hour and &
halt In broad daylight, and the frog was in plain
sight) ; Rush v. Missour! P, B, Co. (1887) 36
Kan, 123, 12 Pae, 582 (switchman who has been
working for two months In & yard is affected
with notice of the want of biocking between a
gaard and malin rall &t a certaln place).

To same effect, see Amea v. Lake Shore & M.
8. R. Co. (1893) 135 Ind. 363, 35 N. E. 117;
St. Louis, I. M & B B Co. v. Davis (1892) 53
Ark., 462, 18 3. W. 628 (1891) 54 Ark 389,
15 8. W. §95; Lake Shore & M. 3. E. €o. ¥. Me

-~
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to a notification to him that it intended
ghortly to block the guard rails.

1t was an implied promise, and plaintiff
should be presumed to have relied upon it as
upon any promise to repair a defect

XNorthern P. B. (0. v. Babecock, 154 U. B.
190, 38 L. ed. 958, 14 Sup. Ct. Rep. 978;
Monsarrat v. Keegan, 58 U, S. App. 377, sub
nom. Valley B. Co. v. Keegan, 8] Fed. Rep.
835, 31 C. C. A, 255.

Messrs, Harmon, Colston, Goldsmith,
& Hoadly, for defendant in error:

Knowing the faect that no rails were
blocked, plaintifi’s ignorance about this par-
ticular rail would have been of no conse-
quence.

Missouri P. R. Co. ¥. Somers, T1 Tex. 700,
98, W. 741; Kohn v. McXNulta, 147 U. 8.
238, 37 L. ed. 150, 13 Sup. Ct. Rep. 2088.

His duties brought him constantly over
and about these frogs and guard rails, so
that a man exercising his sight and employ-
ing his ordinary semses could not have
avoided discovering and knowing the fact
that the guard rail was not blocked, and un-
derstanding such danger as resulted from
that fact.

Appel v. Buffalo, N.Y. & P. E. Co. 111 N.
Y. 533, 19 N. E. 92; Southern P. Co. v.
Seley, 152 U. 8. 154, 38 L. ed. 395, 14 Sup.
Ct. Rep. 530.

Whatever the negligence of one party, it
is not the proximate cause of an inmjury re-

Narrawore v, CLEVELAND, C. C. & 3t. L. R. Co.
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sulting to the other, if the other, after dis-
covering such megligence, might have
avoided its comsequence by reasonable pru-
dence on bis own part.

Assuming that when plaintiff was hurt de-
fendant was presently violating the statute
to plaintifi’s knowledge, this would not en-
title him to recover on the facta shown here.

Knisley v. Pratt, 148 N. ¥, 372, 32 L. R.
A. 367, 42 N. E. 088; O'Maley v. Bouth Bos-
ton Gaslight Co, 158 Mass. 135, 47 L. R. A,
161, 32 N. E. 1119; E, 8. Higgins Carpet Co.
v. ’Keefe, 51 U. 8. App. 74, 79 Fed. Rep.
900, 25 C. C. A. 220; Graves v. Brewer, 4+
App. Div. 327, 38 N. Y. Supp. 560; Krause
v. Morgan, 53 Ohio St. 28, 40 N. E. 886G;
Pittsburgh & W. Coal Co. v, Esticvenard, 53
Obio St. 43, 40 N, E. 725; Atkyn v. Wabash
R, Co. 41 Fed. Rep. 193; Cleveland, €. C. &
8t. L. RB. Co. v, Baker, 63 U, 8. App. 553, 01
Fed. Rep. 224, 33 C, C. A. 468; Victor Coal
Co. v. Muir, 20 Colo. 320, 26 L. R. A. 435, 38
Pac. 378; Holum v. Chicago, M, & St. P. R.
Co. B0 Wis. 299, 50 N. W, 99; Grand v.
Michigan €. R. Co. 83 Mich. 564, 11 1. B. A.
402, 47 N. W, 837 ; Taylor v. Carew M fg. Co.
143 Mass. 470, 10 N. E. 308; Woed, Masten
& Servant, § 397.

Injuries from nnblocked frogs and rails
come within the rule of ebvious risk,

Southern P. Co. v. Seley, 152 U. S, 143, 33
L. ed. 281, 14 Suap. Ct. Rep. 530; Lake Shore
& M. 8. E. Co. v. McCormick, 74 Ind, 440;

Cormick (1881) 74 Ind. 440: Chicago, B. & Q.
R. Co. v. Smith (1883) 18 Iil. App. 119; Me-
Ginnis v. Canada Southern Hridge Co. {(15852)
43 Mich, 466, 13 N. W. 819,

The danger arising from the want of a block
between a rail and & guard rall at a switch i3
B0 obvious that even an Inexperienced brake-
man will, a9 matter of law, be presumed to un-
derstand the risk incident te working without
{t. Mayes v. Chicago, R. I. & P. R. Co. (1884)
62 Towa, 562, 14 N. W, 340, 19 N. W, 680, modi-
f¥ing on rehearing the oplnion expressed at the
Brst hesring—that it was for the jury to say
whether the Inexperience of the brakeman was
& suflicient excuse for his nonappreciation of
the danger.

A rallway servant |s not necessarily debarred
from recovery for an injury cansed by a want
of blocking at a frog, for the resson that, al-
though he did not kuow that the frog iu ques-
tion was rot blocked, he knew that some of the
frogs were not blocked. Shermap v. Chicage,
M. & St. P. B. Co. (1885) 34 Minp. 259, 25 N. W,
593 (instruction to opposite effect, rightiy re-
fosed). The court said: “If the defendant's
habdit, enustom, or mode of doing business at that
Fard was to protect the frogs by blocks,—If that
wis the rule of its conduct,—Sherman had a
right to assume, where he had not notice to the
tontrary, that such mode or custom had been
followed in respect to any particular frog. He
had n right to assume, in the sbsence of such
notice, that the defendant had acted according
to the general rale adopted by it for ita business,
although he may have known some Instances In
which it had not done so.  The omission at that
yard to put in the blocks, not as a general rule,
bat In isolated instances, would not make out
& case like thet of the Hughes Case, of an un-
safe and eareless custom or babit of doing busi-
Dess, known, or which by the use of his senses
ought to bhe known, to an employee; In which
case the employee, by eontinuing in the employ-
Tent withont objection on his part, or promise
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on the part of the master to change it, is held
to assume the risk Incident to thet mode of do-
ing the business. A aingle Instance, or any
number of instances, not amounting to a castom.
or mode of business, of culpable negligence on -
the part of the master, will not cast on the em-
ployee the risk of subsequent or other gimilar
acts of negligence.”

In Quebes the risk of a brakeman’s catching
his foot In an unblocked frog sesms to be Fe-
garded as an ordinary risk incidental to his em-
ployment. Bourgeault v. Grand Trunk R. Co.
(1587} Mont. L. B. 5 3. C. 249, holding the
plaintif unable to recover upon an allegation
that the frog was out of order,

Asm it is manifest that a split awltch eannot be
blocked without destroying itg efficlency, the
risk arising from the sbsence of blocking In
this ease is one of those assumed by a man who-
enters the service of & railroad company which,
to his knowledge, uses such switches. Grand
¥. Michigan C. B, Co. (1580) 83 Mich. 564, 11
L. R. A 402, 47 N. W. 837,

It should be remembered that, under the Mis-
sourt doctrine, & brakeman 13 not debarred from
recovery for injories received by a want of block-
ing merely becruse he knew of such want, It
must also be shown that a continuance of hia.
work threatened Immediate danger such as no
prudent man wonld enconcter. * Hohn v, Mis-
sourl P. B. Co, (1887) 92 Mo, 440, 4 8. W. 937.

As the servapt assumes the risk incldent to-
the use of hia master’s appliances In the condl-
tion in which they have alwaya been since he-
begun work, in 8o far as he is affected with no-
tice of such condition, a general verdict for the
plaintiff cannot stand where It Is speclally
found that there had been & change in the con-
ditton of the frogs and awitchea on defendant's
roud, and that the plaintiff might have known.
of such conditlon If he had taken palng to in-
gquire about it. Lake Shore & AL B. B. Co.
McCormick {18581) 74 Ind. 440,

CB L
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Wood v. Locke, 147 Mass. 604, 18 N. E. 578;
Missouri P. R. Co. v. Buxter, 42 Neb. 793, 60
N. W. 1044; Rush v. Missours P. R. Co. 38
Kan. 129, 12 Pac. 582; Mayes v. Chicago, E.
I.& P. R. Co. 63 Towa, 562, 14 N. W, 340, 19
N. W, 680; Richmond & D. R. Co. v. Risdon,
‘87 Va. 335, 12 8. E. 786; 8¢, Louis, I. 3. &
8. R. Co. v. Daris, 54 Ark. 389, 15 5. W. 895;
Wilson v. Winona & 8¢, P, R. Co. 37 Minn.
2326, 33 N. W, 908.

Taft, Circuit Judge, delivered the opinion
of the court: . :

In the absence of the statute, and upon
-cormmon-law principles, we have no doubt
that in this case the plaintiff would be held
1o have assumed the risk of the absence of
‘blocks in the guard rails and switches of the
-defendant. Ilis denial of knowledge of the
fact that the particular guard rail causing
the injury was unblocked is entirely imma-
terial. Nor is his vague statement that he
+was 50 busy as not to notice whether the
rails snd switches of plaintiff generally were
unblocked in a yard where there were hun-
dreds of guard rails and switches, and in
which he was constantly at work for seven
months, of more significance or weight. His
evidence upon thia point is not creditable to
him. He could only have been ignorant of
the admitted policy of the defendant in re-
gpect to blocks through the grossest failure
-of duty on his part in a matter that much
-concerned his personal safety and the proper
operation of the read. In such a case the
-authorities leave no doubt that the servant
assumes the risk of the absence of the blocks,
and the employer cannot be charged with
actionable negligence towards him. Soutk-
ern P, Co. v. Seley, 152 U. 8. 145, 38 L. ed.
391, 14 Sup. Ct. Rep. 530; Appel v. Buffalo,
N.Y.£P. R Co. 111 N Y, 550,19 N. E. 93;
Richmond & D. R. Co. v. Risdon, 87 Va, 335,
339, 12 8. E. 786; Wood v. Locke, 14T Mass.
804, 18 N. E. 578; Lake Shore £ M. 5. R. Co.
v. McCormick, 74 Ind. 410; Wabash R. Co.
¥. Ray, 152 Ind. 392, 51 N. E. 920; Rush v.
Missouri P. R. Co. 36 Kan. 129, 12 Paec. 582;
Mayes ¥. Chicago, R.I. & P. R. Co. 63 Iowa,
562, 14 N. W. 340, 19 N. W, 680; Wilson v.
Winona & 8t. P. R. Co. 37 Minn. 326, 33 N.
‘W, 80%; Missouri P. . Co, v. Baxter, 42
Neb. 793, 60 X, W. 1044; Sf Louis, I. M. &
8. R. Co. v. Davis, 54 Ark. 389, 15 8. W, 893,

The sole question in the case is whether
ihe statnte requiring defendant railway, on
penalty of a fine, to block its guard rails
and frogs, changes the rule of liability of the
defendant, and relieves the plaintiff from
the effeet of the assumption of risk which
would otherwise be implied against him. We
have already had occasion to consider in a
more or less direct way the effect of the stat-
ute. Cincinnati, H. & D. R. Co. v. Fan
Horne, 37 U. 8. App. 262, 69 Fed. Rep. 139,
16 C. C. A. 182; Leke Erie & W, R. Co. V.
Craig, 37 U. S. App. 634, 73 Fed. Rep. 642,
19 C. C A, 631. In these cases we held that
the failure on the part of a railway com-
pany to comply with the statute was negli-
gence per ge. A further consideration of the
48 L. R. A,
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statute confirms our view. The intention of
the legislature of Ohio was to protect the em-
ployees of railways from injury from a very
frequent source of danger by compelling the
railway companies to adopt a well-known
safety device. It was passed in pursmance
of the police power of the state, and it ex-
pressly provided, as one mode of enforecing
it, for a eriminal prosecution of the delin-
quent companies. The expression of one
mode of enforcing it did not exclude the
operation of another, and in many respects
more efficacious, means of compelling com-
pliance with its terms, to wit, the right of
civil action sgainst & delinquent railway
company by one of the class sought to be pro-
tected by the statute for injury caused bya
failure to comply with its requirements. Un-
less it is to be inferred from the whole pur-
view of the act that it was the legislative in-
tention that the only remedy for breach of
the statutory duty imposed should be the
proceeding by fine, it follows that upon
proof of a breach of that duty by the rail-
way company, and injury thereby occasioned
to the employee, a canse of action is estab-
lished. Groves v. Wimborne [1598] 2 Q. B.
402, 407 ; Atkinson v. Newcastle & G, Water-
works Co. L. 1. 2 Exch. Div. 44]1; Gorris v.
Bentt, L. . 9 Exch. 125. In this case there
can be no doubt that the act was passed to
secure protection and a newly defined right
to the employee. To confine the remedy to
8 criminal proceeding in which the fine to be
imposed on conviction was not even payable
to the injured employee or to cne complain-
ing, would make the law not much more than
a dead letter. The case of Groves v. Wim-
borne involved the construction of a statute
quite like the one at bar, and & right of ac-
tion was held to be given thereby to the in-
jured servant in addition to the eriminal
prosecution. The courts of Qhio have given
the statute under discussion the same eon-y
struction. New York, C. & §t. L. B, Co. v.
Lambright, 5 Ohio C. C. 433, affirmed by the
supreme court of Ohio without opinion, 29
Ohio L. J. 359.

Do & knowledge on the part of the em-
ployee that the company is violating the
statute, and hizs continusnce in the service
thereafter .without complaint, econstitute
such an assumption of the rizk as to prevent
recovery?! The answer to this question is
to be found in n eonsideration of the prinei-
ples upon which the doetrine of the assump-
tion of risk rests. If one employs his serv-
sut to mend and strengthen a defective stair-
ease in a church steeple, and in the course of
the employment part of the staircase gives
way, and the servant is injured or killed, it
would hardly be claimed that the master was
wanting in care towards the servant in not
having the staircase which fell in a safe eon-
dition. Why not? DBecause, even if no ex-
press communieation is had upon the subject,
the gservant must know, and the master must
intend, that the dangers necessarily incident
to the employment are to be at the risk of
the servant, who may be presumed to receive
greater compensation for the work on sc-
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<count of the risk. The foregoing is an ex-
treme case, perhaps, but it fairly illustrates
the principle of assumption of risk in the
relation of master and servant. Assumption
of risk is a term of the contract of employ-
ment, express or implied from the circum-
-#tances of the employment, by which the serv-
ant agrees that dangers of injury obviously
incident to the discharge of the servant’s
duty shall be at the servant’s risk. In such
cases the acquiescence of the servant in the
conduct of the master does not defeat a right
of action on the ground that the servant
<causes or contributes to cause the injury to
himself; but the correet statement is that no
right of action arises in favor of the servant
at all, for, under the terms of the employ-
ment, the master viclates no legal duty to
ihe servant in failing to protect him from
dangers the risk of which he agreed ex-
Pressly or impliedly to assume, The master
18 not, therefore, guilty of actionable negli-
gence towards the servant. This is the
most reasonable explanation of the doctrine
of assomption of risk, and is well supported
by the judgments of Lord Justices Bowen and
Fry in the case of Thomas v. Quartermaine,
L. R. 18 Q. B, Div. 655, 695. See also lan-
guage of Lord Watson in Smith v. Baker,
{18917 A. C. 325, and O’Maley v. South Bos-

ton Gaslight Co. 158 Mass. 135, 32 N. E.
1119. 1t makes logical that most frequent
<exception to the application of doctrine by
which the employee who notifies his master
of a defect in the machinery or place of work,
and remains in the service on & promise of
repair, has a right of action if injury results
from the defect while he is waiting for the
repair of the defect, and has reasonable
ground to expect it. Hough v. Teras £ P,
£.Co. 100 U. 8, 213, 25 L. ed. 612; Northern
P. R. Co. v. Babeock, 154 U. 8. 190, 38 L.
el 958, 14 Sup. Ct. Rep. 978; Snow v.
Housatonic R. Co. 8 Allen, 411, 85 Am. Dec.
720; Gardner v. Mickigan C. R. Co. 150 U.
8. 349, 37 L. ed. 1107, 14 Sup. Ct. Rep. 140,
From the notice and the promise is properly
lmplied the agreement by the master that he
will assume the risk of injury pending the
making of the repair.

. If, then, the doctrine of the assumption of
risk rests really upon contract, the only
question remaining is whether the courts
will enforce or recognize as against a serv-
4nt an sgreement, express or implied on his
Part, to waive the performance of a statu-
tory duty of the master imposed for the pro-
tection of the servant, end in the interest of
the public, and enforcesble by ecriminal
Prosecution. We do not think they will. To
<o s0 would be to nullify the object of the
flatute. The only ground for passing such
4 statute i3 found in the inequality of terms
Upen which the railway company and its
Servants deal in regard to the dangers of
their employment. The manifest legislative
Purpose was to protect the servant by posi-
tive law, because he had not previously
shown himself eapable of protecting himself
by contract; and it wouald entirely defeat
this purpose thus to permit the servant “to
48 L. R. A,
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contract the master out” of the statute. It
would certainly be novel for a court to recog-
nize as vzlid an agreement between two per-
gons that one should violate a criminal stat-
ute; and yet, if the assumption of risk is the
term of a contract, then the application of it
in the case at bar i3 to do just that. The
cases upon the subject are by no means sat-
isfactory, and, strange as it may seem, but
few are in point. There is one English case
which entirely supports our conclusion, and
several dicfa by English judges of like tenor.
Several American cases on their facts also
sustain the principle, though it must be con-
feszed they do not very clearly state the
true oround of their conclusion. There is
one American case which is directly to the
contrary, and possibly one other ought so to
be regarded. There are several American
cases that are said to be opposed to our view,
but an examination of the facts in each will
clearly distinguish them from the case at
bar.

In the case of Baddeley v. Granville, L.
R. 19 Q. B. Div. 423, the action was for the
wrongful death of a miner, due to his em-
ployer’s violation of a statute, and the de-
fense of assumption of risk was set up. Sec-
tion 52 of the coal mines regulation act of
1872 required a banksman to be constantly
present while the men were going up or down
the shaft, but it was the regular practice of
the defendant, as the plaintiff’s husband well
kmew, pot to have a banksman in attendance
during the might. The plaintiff’s husband
was killed, in coming out of the mine at
night, by an accident arising through the
absence of a banksman. It was held that
the plaintiff's intestate did not, by contin-
ued service after he knew of the violation of
the statute, thereby assume the risk of dan-
ger therefrom. The court says (page 426):
“An obligation imposed by statute ought to
be capable of enforcement with respect to all
future dealings between parties affected by
it. As to the result of past breaches of the
obligation, people may come to what agree-
ments they like, but as to future breaches of
it there ought to be no encouragement given
to the making of an agreement between A.
and B. that B. shall be at liberty to break
the law which has been passed for the pro-
tectionof A. . . . Xf the supposed agree-
ment . . comes to this: that the mas
ter employa the servant on the terms that
the Jatter shall waive the breach by the mas-
ter of an obligation imposed on him by stat-
ute, and shall connive at his disregard of the
statutory obligation imposed on him for the
benefit of others as well as of himself, such
an agreement would be in violation of pub-
lic policy, and ought not to be listened to.”

The judges deciding the case of Thomas v.
Quartermeine, L. R. 18 Q. B. Div. 685, 698,
703, bad aflirmed the view that assumption
of risk did not apply to the nezlect of a epe-
cific statutory duty imposed for the benefit
of a class, but it was not the case before
them. They said that the ease of Clarke v.
Holmes, 7 Hurlst. & N. 937, 6 Hurlst. & N.
349, proceeded on this grotnd, thongh it is



7é

difficult to find the ground stated in the opin-
ions. Durant v. Lexington Coal Min, Co. 97
Mo. 62, 10 8. W. 484; rand v. Michigan C.
R. Co. 83 Mich. 564, 11 L. R. A. 402, 47 N.
W. 837; Litchficld Coal Co. v. Taylor, 81 11l
590; and Boyd v. Brazil Block Coal Co. {Ind.
App.} 50 N. E. 368,—were all cases where
assumption of risk would have been a com-
plete defense if applicable in case of a fail-
ure by the master to discharge a statutory
duty to the servant, and the latter’s express
or implied acguiescence therein; and yet the
servant was given judgment. The reasons
stated in some of these cases for the conclu-
sion are not entirely satisfactory, and in the
cases from lllincis and Indiana no distine-
tion is made between the doctrine of assump-
tion of risk and of contributory negligence,
but they are all anthorities on their facts
for our conclusion. The case of Knisley v.
Prate, 148 N. Y. 382, 32 L. R. A, 367, 42 N.
E. 986, however, presented the precise ques-
tion for decision, and the court of appeals
held expressly that a servant, by continuing
in the employment of & master who is vio-
lating a statute passed to protect the serv-
ant, does assume the risk of danger from
such violation, and cannot make it the
ground of recovery. Thir ia followed by the
circuit court of appeals for the secomnd cir-
cuit in a New York carz. E. 8. Higgins Car-
pet Co. v. O'Keefe, 51 U, S, App. 74, 79 Fed.
Rep. 900, 25 C. C. A. 220. The court of ap-
peals of New York, in Huda v. American
Glucose Co. 1534 N. Y. 474, 482, 40 L. R. A.
411, 48 N. E. 897, does not treat the question
decided in the Knisley Case as controlling
the case of servants acquiescing in and as-
suming the risk of a violation of a fire-es-
cape statute by their master, and the court
declined to decide it. The decision in the
Knigley Case is largely based on the decision
of 0’Maley v. South Boston Gaslight Co. 158
Mass. 135, 47 L. R. A, 161, 32 N. E. 1119,
and Goodridge v. Washington Mills Co. 160
Mass. 234, 35 N. E. 484. We think the
Iearned court of appeals of New York failed
to observe that the O’ aley and Goodridge
Cases were not suits under a statute defining
end enjoining a specific duty of a master for
the protection of servants, but were suits
under an employer’s liability act, which re-
lieved the servant from the burden of certain
defenses by the master in suits for injury
gustained by him while in his master’s em-
ploy, but did not attempt to change the mas-
ter's duty to the servant, or to change the
standard of negligence between them as that
was fixed at commoen law. Hence it was held
by the supreme judicial court of Massachu-
setts that the doctrive of assumptien of risk
applied to suits under the statute as at com-
mon law, and Thomas v. Quartermaine, L.
R. 18 Q. B. Div. 685, which was also a suit
under an employer’s liability act, was much
relied on. And yet in Thomes v. Quarter-
maine, a8 we have seen, the two lerd jus-
tices, forming the majority deciding the case,
expressly pointed out that ir a suit under a
statute positively fixing a standard of duty
the doctrine of assumption of risk could not
43 I. R, A,
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be applied. The distinction between the em-
ployer’s liability act and acts for the protec-
tion of servants in the nature of police leg-
islation, like the act under consideration, is
clearly shown in Griffiths v. Dudley, L. R.
9 Q. B. Div. 357, where, though the court
held that a servant might “contract the em-
ployer out” of liability under the former act,
i1t was said that this could not be done in re-
spect of liability arising under a statute like
the one at bar, passed for the protection of
servants. The Knisley Case, which, in our
judgment, was wrongly decided, and many
others in which a right conclusion was
reached, seem to us to confuse an agreement
to assume the risk of an employment, as it
is known to be to the servant, and his con-
tributory negligence. That, under certain
circumstances, the one sometimes comes very
near the other, and cannot easily be distin-
guished from the other, may be conceded;
but in most cases there is a broad line of dis-
tinetion, and it is so in this case. For years
employees worked in railroad yards in which
blocks were not used, and yet no one would
charge them with negligence in so doing.
The switeches and rails were mere perils of
the employment. Assumption of risk is in
such cases the acquiescence of an ordinarily
prudent man in a known danger, the risk of
which he assumes by contract. Contribu-
tory negligence in such cases is that action
or nonzction in disregard of personal safety
by one who, treating the known danger as a
condition, acts with respect to it without due
care of its consequences. The distinction
has been recognized by the Supreme Court of
the United States. In Union P. B. Co. v,
(¥Brien, 161 U. 8, 451, 40 L. ed. 766, 16 Sup.
Ct. Rep. 618, the court said: “The second
instruction was properly refused because it
confused two distinet propositions,—that re-
lating to the risks assumed by an employee
in entering a given service, and that relating
to the amount of vigilance that should be ex-
ercised under given eircumstances.” - |

In Hesse v. Columbus, 8. & H. R. Co. 58
Ohio St. 167, 169, 50 N. E. 353, Judge
Shauck, speaking for the supreme court of
Ohio, said: “Acquiescence with knowledge
is not symonymous with contributory negli-
gence. One having full kmowledze of de-
fects in machinery with which he iz em-
ployed may use the utmost care to avert the
dangers which they threaten.”

The distinction is exceedingly well brought
out in Cleveland, C. 0. & St. L. R. Co. v.
Baker, 63 U. S. App. 533, 91 Fed. Rep. 224,
33 C. C. A. 468, by Judge Woods, speaking
for the circuit court of appeals for the sev-
enth circuit. There the action was for dam-
ages against a railroad company for injury
sustained by reason of a breach of a Federal
statute requiring the company to furnish
grab irons. The statute, out of abundant
caution, expressly provides that the contin-
ued service of the employee with knowledge
of the breach of statutory duty by the com-
pany should not be regarded as an assump-
tion of the risk. The court held that this
provise did not prevent the company from

e
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successfully maintaining the defense of con-
tributory negligence. Assumption of risk
and contributery mneglizence approximate
where the danger is so obvious and immi-
nent that no ordinarily prudent man would
assume the risk of injury therefrom. Dut
where the danger, though present and ap-
preciated, is one which many men are in the
habit of assuming, and which prudent men
who must earn a living are willing to as-
sume for extra ecompensation, one who as-
sumes the risk cannot be said to be guilty of
contributory negligence if, having in view
the risk of danger assumed, he uses care rea-
sonably commensurate with the risk to avoid
injurious consequences. (me who does mnot
use such care, and who, by reason thereof,
suffers injury, is guilty of contributory feg-
ligence, and ecannot recover, because he, and
not the master, canses the injury, or because
they jointly cause it. Many authorities
hold that contributory negligence iz a de-
fense to an action founded on a violation of
statutory duty, and this undoubtedly is the
proper view. Such is the case of Krouse v.
Morgan, 53 Ohio St. 28, 40 N. E. 886, where
the employee, in spite of a warning from his
superior, and in the face of the most palp-
able danger, exposed himself to certain in-
jury, and then sought to hold his employer
liable because he had not employed the stat-
utory methods of protecting him from the
danger. In Lake Erie & W. R. Co. v. Craig,
37 U. 8. App. 654, 73 Fed. Rep. 642, 19 C.
C. A. 631, we held that the Krause Case was
one of contributory negligence, and followed
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it as such. The syllabus confuses the dif-
ference between assumption of risk and con-
tributory negligence, but the syllabus and
opinion are, of course, {o be restrained to the
facts. The following cases, relied on by
counsel for the railway company, were also
cases of contributory negligence in suits for
violation of specific statutory duty: Pitts-
burgk & 1. Coal Co. v. Estievenard, 53 Ohio
St. 43, 40 N. E_ 725; Victor Coal Co. v. Muir,
20 Colo, 320, 26 L. R. A. 435, 38 Pac, 378;
Holum v. Chicago, M. & St, P. K. Co. 80 Wis.
209, 50 N, W. 09; Grand v, Mickigan C. E.
Co. 83 Mich. 564, 11 L. R. A, 402, 47 N. W.
837; and Taylor v. Carew Mfg. Co. 143 Mass,
470, 10 N. E. 308. In the last two cases the
distinction between contributory negligence
and assumption of risk is clearly referred
to.

For the reasons given, we think the court
below was in error in holding that the plain-
tiff assumed tne risk of injury from the fail-
ure of the defendant to comply with the stat-
ute passed for his protection, and that the
case should have been submitted to the jury
on the issue whether, assuming the unblocked
guard rails and frogs as a condition of the
situation, he used due care to avoid injury
therefrom.

Judgment reversed, at costs of the defend-
ant, with directions to order a new trial.

Petition for certiorari to remove case to
Supreme Court of United States denied Oc-
tober 16, 1899,

LOUISIANA SUPREME COURT.

SUCCESSIONX OF Francois MEUNIER.
(52 La. Ann. 79.)

*1l. The judgment appealed from an-
nulled the will and the probate thereof,
and recognized piaintiffs as heirs of the de-
ceased. But it did mot in terms send them
Into possession. nor was there an award
agalnst the execators, specifically, for & sum
43 representing the met proceeds of the estate
in their hands. Held, a case where the trial
Judge could €x the amount of the suspensive
appeal bond.

2. Umne of the executors, acting in his
individaal eapacity, was eompetent as
surety on such appeal bond for the legatee
who had appealed.

X Objecetion that the appeal wasntaken

in the name of the agent and attorney In fact

of the legatee, instead of in the mame of the
legatee, held, under the facts and pleadings
of the case, not tensble.

Dounations and bequesis are permis-
sible to trustees for educatfonal, charita-
%le, or literary purposes, or for the beneiit of
Ingtitutions, ezisting or to be founded, the

4.

*Hleadnoteg by BraxcHazp, J.

_ Nore.—For bequest to community in a for-
iglézcguntry, see also Be Huss (N. Y.} 12 L. R.

43 L. R A,

object of which I8 to promote educatlon, lit-
eratore, or charity. Act 1882, No. 124,

But this permission fs restricted to
¢dneational, charitable, and literary
objects within the state of Loulsiana, and
to institutions founded and to be founded un-
der the laws of the state for such purposes.
6. To aveid the dispositions ef wills
and testaments, it must plalnly appear that
they come within the prohibitions of the law.

Where a bequest in a will in one
view is fllegal, and in another view Iaw-
ful, the latter will be adopted, and the will
sustained.

A legacy to the commune of Ca-
rouge, canten of Geneva, Switzerland,
which Iz directed to be placed at interest, and
with the interest to endow annually two poor
girls, and to give a pensicon to ten old persons
of the two seXes, is beld to be a legacy to
pious and charitable uses, and sustainable.

5.

7.

8.

(June 12, 1899.)

APPEAL by legatees under the will of
Francois Meunier from a decree of the
Civil District Court for the Parish of Or-
leans, Division C, declaring the will void and
recognizing claims of the heirs at law. Re-
rersed.

The facts are stated in the opiniorw
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1fr. Charles Longue, for appellants:

In 1882 the legislature passed act No. 124,
P- 172, which irrevocably made the doctrine
of charitable trusts a part of our system of
laws,

Under this act, the state courts are bound
to apply and enforce the full doctrines of
charitable trusts.

The jurisdiction of the chancery courts has
been recognized in all the states of this
Union, and their jurisprudence has been ap-
plied uniformly to all charities of the na-
ture of IFrancois Meunier’s bequests.

Yidul v. Philadelphia, 2 How. 152, 11 L.
ed. "231; Story, Eq. Jur. §§ 1136 et seq.;
Perry, Tr. §§ 430 et scq.

Under the act of 1532 substitutions and
fides commissa, which were prohibited, are
now permissible, as regards charitahle
trusts.

Supposing that the conunune was incapable
of acting as trustee, the charitable bequest
is nevertheless good.

¥idal v. Phiiadelphia, 2 How. 197, 11 L.
ed. 233; Perry, Tr. §§ 722-731, and note;
Handley v. Palmer, 91 Fed. Rep. 949,

It is a maxim of the court never to allow
a certain and valid trust to fail for want of
& trustee.

Perry, Tr. § 731; Burrill v. Boardman, 43
N. X. 254, 3 Am. Rep. 694; Inglis v. Bailor's
Snug Harbour, 3 Pet. 113, 114, 7 L. ed. 622,
623 ; Coggeshall v. Belton, 7 Johns. Ch. 292,
11 Am. Dee. 471; Vidal v. Philadelphia, 2
How. 196, 11 L. ed. 233; Perin v. Carey, 24
How. 501, 16 L. ed. 710; Handley v. Palmer,
91 Fed. Rep. 949,

Courts look with favor upon charitable be-
quests, and endeavor to carry them into ef-
fect.

Stgory. Eq. Jur. §§ 1169, 1170, 1181 ; Perry,

. § 700,

It is immaterial whether the person to
take be in esse or not, or the legatee was, at
the time of the bequest, a corporation capable
of taking or not.

Handley v. Palmer, 91 Fed. Rep, 9352,

The legislature could incorporate the frus-
tees afterwards.

Vidal v. Philadelphia, 2 How. 127, 11 L.
ed. 205; Girard v. Philadelphia, 7 Wall.
1-15, 19 L. ed. 53-56; Handley v. Palmer, 91
Fed. Rep. 035.

If the beneficiaries were so named that the
trustees would have no diseretion, the be-
quest would not be classed as publie charity.

Story, Fa. Jur. §§ 1169-1181; Perry, Tr.
§5 687, T10-732; Vidal v. Philadelphia, 2
How. 192, 11 L. ed. 231; Perin v. Carney, 24
How. 507, 16 L. ed. 712.

Indefiniteness is of its essence.

Handley v. Palmer, 91 Fed. Rep. 952.

Bequests will be paid over to trustees in
foreign countries.

Perry, Tr. § T41; Story, Eq. Jur. §§ 1184~
1186; Rickmond v. Milne, 17 La. 322, 36 Am.
Dec. 613.

Gifts of this nature were recognized valid
before the act of 1882,

MecDonogh’s Kuccession, 7 La. Ann. 472.
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See also Videl v. Philadelphia, 2 How. 184,
11 L. ed. 228; Perry, Tr. 4§ 732, 741; Story,
Eq. Jur, § 1184; Inglis v. Sailor's Snug
Harbour, 3 Pet. 113, 114, T L. ed. 622, 623;
Perin v. Cary, 24 How. 501, 16 L. ed. 710;
Williams v. Western Star Lodge No. 2§ of
F.& A. M. 35 La. Ann. 629.

Mr. G. V. Soniat, for appellees:

A last will, which orders all the properties
of the testator to be sold and the sums resl-
ized te be placed at interest, and with the
interest to endow, each year, two poor girls,
and to give pensions to ten old persons of
the two sexes, does not convey full ownership
to the legatee; it creates a trust estate, and
thereby violates the law.

Civil Code, 1520; Perin v. Mclicken, 15
La.*Ann. 154; Kerman’s Succession, 52 la.
Amn. 48, 26 So. 749; Harper v. Stanbrough,
2 La. Ann. 330; Frenklin’s Succession, 7 La.
Ann. 395; Tournoir v. Tourncir, 12 La. 23;
Marskall v. Pearce, 34 La. Ann. 538; Me-
Can’s Succession, 453 La. Ann. 143, 19 So.
220; Beauregard’s Succession, 40 La. Ann.
1176, 22 So. 348.

Such a will is also ¥eid on account of un-
certainty in the beneficiaries; and their
choice being left to the city of Carouge, the
nominal donee, would make this a testament
by the intervention of a commissary or at-
torney in fact, and thereby the same contra-
venes a prohibitory law.

s Civil Code, 1573; Fink v. Fink, 12 La. Ann,
0L, ‘

The city of Carouge, Switzerland, is inca-
pable of receiving a legacy of realty situated
in Louisiana, because—

(a) The treaty of 1830, passed between
Switzerland and the United States, limits
such inheritances to citizens of the contract-
ing parties. A city is not & citizen, and
therefore the city of Carouge cannot inherit.

Bouvier, Law Dict. verbo City; Waish v.
Lallande, 25 La. Ann. 188; Paul v. Virginia,
8 Wall. 168, 19 L. ed. 357; Muller v. Dows,
94 U. 8. 277, 24 L. ed. 76.

{b) DBecause the said treaty expressly
states that “the foregoing privilege (of ac-
quiring property, etc.}, however, shall not
extend to the exercise of political rights,
ete.”

(¢) The want of capacity in the city of
Carouge at the death of the testator, result-
ing from a positive prohibition in the lawa of
Switzerland prohibiting cities to receive any
legacy burdened with a condition, cannot be
supplied, cured, or removed by & subsequent
permizsion from the legislative body of
Switzerland.

First Congregational Church v. Hender-
gson, 4 Rob, (La.} 210; New Orleans v. Har-
die, 43 La. Ann, 251, 9 So. 12; Rachal v.
Rachal, 1 Rob. (La.) 115.

{d) Act 124 of 1382 is restrictive to cor-
porations organized under the laws of Louis-
jana. It i3 evident that a city in Switzer-
land cannot organize as a corporation for
charitable purposes under the laws of Louisi-
ana.

La. Rev. Stat. 677; Franklin's Succession,
7 La. Ann. 416.
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On application for rehearing.

Hr. J. MeConnell, also for appellees:

The opinion declares in terms that “the
will in question is not obnoxions to the max-
im Le mort saisit le vif, for the title of the
estate is immediately vested in the commune
of Carouge.” Tlis eonclusion, as the execu-

“tors had no seisin, made the town of Carouge
immediately, on the death of Meunier, ac-
quire the title to the stores on Royal street
and other property described in the will

Cross, Succession, p.44; dddison v. New Or-
leans Sav. Bank, 15 La. 527; Brooks v. Nor-
ris, 6 Rob. {La.) 183; Calvit v. Mulhollan,
12 Rob. (La.) 258; Womack v. Womack, 2
La. Ann. 339.

This conclusion is necessary because it is
eszential that the heir of the decedent,
whether testamentary or legal, should ae-
quire the succession immediately. It fol-
lows, therefore, that the court sanctions this
will as & valid title to the stores on Royal
street in New Orleans, in favor of this mu-
nicipal eorporation acquiring real estate
here, although created and existing under a
foreign European government. Such a re-
sult is condemned both by municipal and in-
ternational law.

1 Dill. Mun. Corp. § 435, p. 533.

The testamentary executors did pot have
the seisin. This being the case, the sale made
by the executors was unauthorized by law.

Civil Code, 1660, 1669;: Boatwright’s Sue-
cession, 12 La. Ann. 893; Massey’s Succes-
gion, 46 La. Ann, 128, 15 So. 6; Dumestre’s
Succession, 40 La, Ann. 571, 4 So. 328.

Indefiniteness is of the essence of charity
when exercised by municipal corporations.
Such charities must be of a catholic or uni-
versal character.

1 Dill. Mun. Corp. p. 538, and note; Perin
v. Carey, 24 How. 405, 16 L. ed. 701; Vidal
v. Philadelphia, 2 How. 127, 11 L, ed. 205; 2
Kent, Com. 280. .

Blanchard, J., delivered the opinion of
the court:

Francois Meunier died, leavieg a last will
_and testament, olographic in form, by which
he bequeathed to the city of Carouge, canton
of Geneva, Switzerland (his native eity), all
the property in the city of New Orleans
owned by him, consisting of several pieces
of real estate, shares of stock, money, and
bills due him, all of the aggrezate value of
about $25,000. He directed this property to
be sold, and then followed a declaration to
the effect that the city of Carouge “shall
place the said sum at interest, and with the
nterest shall endow each year two poor
girls, and shall give a pension to ten old
persons of the fwo sexes, without any dis-
tinction of religion.” He named Jerome
AMeunier, Joseph Bayle, and Emile Hoehn as
testamentary executors. The will was ad-
mitted to probate, the executors were con-
firmed &s such, and letters testamentary is-
sued to them. Subsequently, ecollateral
heirs of the deceased, his first cousins, resid-
ing in Switzerland and Franece, presented a
petition for the amnulment of the will.
43 L. R A.
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They represented that the deceased left no-
ascendants nor descendants, and that they,
with others mentioned, were his closest of kin:
&nd sole heirs. The will is attacked as being
against public policy and in derogation ot
the laws of the state of Louisiana, where the
propertieas it deals with are situated, and
where the will is to have effect. It is
averred that the city of Carouge is a foreign
municipal corporation, incapable of recciv-
ing and taking charge of an estate here; that.
the dispositions of the will in its favor are
not sanctioned by the laws of Louisiana, nor
by the treaty ratified between the Unitad
States and the Swiss Republic; that the laws
of Switzerland did not at the date of the ex-
ecution of the will, nor that of the probate
thereof, authorize the city of Carouge to ac-
cept the legacy burdened with the conditions
stipulated; and that no comity in this re-
spect exists between the state of Louisiana,
or the United States, and Switzerland. As
further ground of avoiding the will, it is
charged that the bequest to the city of
Carouge creates a trust, or fidei commissum,
obnoxious to the law of Louisiana; that by
the terms of the will the said city is not
vested with full ownership of the properiy
or funds ueathed, but, on the contrary, is
required to invest the funds, and to hold the
same in tryst perpetually for the purpose of
endowing each year “iwo poor girls” and
pensicning “ten old persons,” whose existence
is uncertain, and whose names, residences,
and nationality are not given; and that this
is an attempt to will by testament, through
the intervention of a commissary or attorney
in fact, and constitutes a prohibited substi-
tation. The petitioners represent that, with
the will declared void, the inheritance of the
property of the deceased devolves upon them,
under the Jaws of Louisiana, and the trea-
ties in force between Switzerland and the
United States. The judgment of the court
e qua sustained the opposition to the will,
deereed its nullity, and recognized the claim-
anis as heirs at law of the deceased. An or-
der for a suspensive appeal from this decree
was taken by the executors and the repre-
sentative of the city of Carouge,

Motion to Dismiss Appeal.

A motion is made here to dismiss the ap-
peal on several grounds, ore of which is that
the record is incomplete. It suffices to say,
we do not find it so.

Another pground is that the trial court
was without authority to fix the amount of
the suspensive appeal bond, and that no ap-
peal suspending the execution of the judg-
ment eould be taken without the giving of a
bond exceeding by one half the sum of $15-
387.50, which was the net amount of the es-
tate left in the hands of the executors after
the payment of the debis of the deceased and
the expenses of administration. The bond
given was for less than the sum mentioned,
but was for the amount fixed by the court.
The judgment appealed from annulled the
will and the probate thereof. It farther ree-
ognized the petitioners as heirs of the de-
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ceased, and aa such entitled to the dead man’s
estate. DBut it did not, in terms, send them
into possession. There was no order direct-
ing the recogmized heirs to be put into pos-
session. Neither did the judgment mention
the amount of the net proceeds of the estate
then in the hands of the executors. There
was no judgment against the executors, spe-
cifically, for a sum as representing such pro-
ceeds. Under these circumstances, it was a
case where the district judge was empow-
ered to grant a suspensive appeal, and fix
the amount of the bond to be given as such.
Ediwcards’ Sueccession, 34 La. Ann, 216; Coyle
¥. Creevy, 34 La. Ann. 539; State er rel. Du-
rand v. Parish Judge, 30 La. Ann. 283;
Cloney’s Succession, 29 La. Ann. 327,

A further objection is that the only party
who signed the bond as surety is Edward
Ioehn, who, in his capacity of coexecutor,
is appellant herein. The contention is that
Hoehn individually cannot be surety for
Hoehn, executor, appellant.  Neither can he.
State v. Probate Ct. Judge, 2 Rob. {La.) 449;
Lafon v. Lafon, 2 Mart. N. 8. 57)1. It may
be, too (though on this we express no opin-
ion), that Hoehn, in his individual eapacity,
is not competent as surety for his coexecu-
tor Jerome Meunier ¢n an appeal bond given
by the two executors. It is pot necessary to
decide this question, for Hoehn individually
was clearly competent as surety on the ap-
peal bond for the other appellant, the city of
Carouge. Even, therefore, were the appeal
held not good as to the executors, it must be
maintained as to the real party in interest,
the legatee under the will, and this neces-
sarily would bring the case before us on its
merits.

But it is contended the city of Carouge
has not appealed. This contention is based
«on the fact that the motion and bond of ap-
peal recite that “Louis Rittener, the duly-
qualified agent of the commune of Carouge,”
appeals. It is urged that this is not an ap-
peal by the city of Carouge. We find that
«citation in this proceeding to annul the will
was prayed for against “the city of Carouge,
Switzerland, through her accredited agent,
Louis Rittener;” that the answer of the city
of Carvuge to the demand.reads, “into court
comes Louis Rittener, the daly-qualified
agent and attorney in fact of the commune
<f Carouge,” ete.; and that the judgment up-
on the issues made up by this answer is
against “the city of Carouge, Switzerland,
berein represented by Louis Rittener, its
duly-qualified agent and attorney in fact.”
TUnder these circumstances, while the way in
which the appeal was taken and the bond
-drawn may be objectionable from the stand-
point of technically correct pleading, the
appeal taken by the party filing the answer
which joined the issue, and who 1s recognized
in appellees’ pleadings as the agent and at-
tarney in fact of the city of Carouge, must
be held to be the appeal of the latter. The
motion fo dismiss is denied.

On the Merits.

Testamentary substitutions and fidei com-
43 L. R. AL
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missa, have been prohibited in this state
from the earliest times. This prohibition was
established in the interest of public order
and state policy, and held to embrace within
its scope the trust estates of the common law,
Numerous decisions of this court attest the
jealous care with which this pelicy of the
law has been enforced. From the adoption
of the Code of Louisiana of 1808 down to the
year 1882, no legislative enactment appre-
ciably modified its force, or weakened the
stringency of its application to testamen-
tary dispositions. In the latter year, how-
ever, a martked divergence from the beaten
path of the law in this respect appeared
among the statutes of the state. Act No.
124 of the Acts of 1832 was adopted, the ob-
ject of which is to exempt all donatioms
mortia cousa or inter vivos made to trustees
for educational, charitable, or literary pur-
poses, or for the benefit of educational, lit-
erary, or charitable institutions already ex-
isting or to be founded, from the operation
of the laws of the state relative to substitu-
tions, trusts, and fidei commisse. It is part
of the history of the state of that period that
this departure from, or, rather, modification
of, the ancient policy of the law, was coin-
cident with the munificent dispositions
made, or then about to be made, by the ven-
erable and philanthropic Paul Tulane for the
laudable purpose of founding in the city of
New Orleans, where his active life had been
spent and his fortune amassed, & great uni-
versity, which, bearing his name, stands to-
day alike a justification of the aforesaid
modification of the law of trusts, a monu-
ment to his memory, and a blessing to man-
kind. As the law of Louisiana now stands,
therefore, donations and bequests can be
made to trusteea for educational, charitable,
or literary purposes, or for the benefit of in-
stitutions, existing or to be founded, the ob-
ject of which is to promote education, lit-
erature, or charity. But it is ¢lear from the
language of the act of 1882 that its inten-
tion is to restrict this permission to educa-
tional, charitable, and literary objeets within
the state of Louisiana, and to institutions
founded or to be founded under the laws of
the state for such purposes. As the city of
Carouge, a political institution in a foreign
jurisdiction, can never exercise suthority of
any kind within the state of Louisiana, nor
incorporate itself under our laws, mor au-
thorize trustees to incorporate themselves
here for the purpose of dispensing eharity, it
must be held that the act of 1852 can have
no bearing, operation, or effect on the legacy
under consideration, and no influence in the
settlement of the question raised. It is
equally clear that the charity intended by
the bequest of the testator was to find its
practical application in Switzerland, and
not in Louisiana. We may therefore dis-
misa the act of 1832 from further econsider-
ation. The legacy to the city of Carouge is
{0 be judged by the codal provisions of the
Jaw as the same stood prior to the act of
1832, and stand or fall according as it may
or may not measure up to the requirements
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of a valid testamentary disposition. The
question, then, just now to deal with, is,
Does this bequest evidence a substitution of
fidei commisgum prohibited by the law?

To create a substitution is to bequeath
property to cne or more, to be succeeded in
the enjoyment thereof by others designated
by the testator. The fidei commissum is to
bequeath property to be held for and deliv-
ered to another. It is a mandate or trust,
with no interest conferred on the legatee,
who i8 charged only to preserve and deliver.
MeCan’s Succession, 48 La. Ann. 157, 19 So.
220. It is a charge to receive for and deliver
to another. [Afethurin v. Livaudais] §
Mart. N. 8. 303. To fall, this legacy must
come clearly within the scope of one or the
other of these prohibitions, for the law and
the oourts lean to the upholding of the dis-
positions made by testators of their estates.
Eminent ecivilians have declared that,
“wherever the testamentary power has been
established, a will or testament is an exer-
tion of human liberty and of human volition
over property;” and by others truly has it
been gaid that “the last will of those who de-
part this life is the last expression of their
love, friendship, and gratitude,” to be re-
garded as sacred, and, where it violates no
law, to be respected, even as the grave of the
dead is respected. Michon Succession, 30
Le. Ann. 217. To anathematize the disposi-
tions of wills, to deeree them null, it must
elearly appear they ecine within the prohibi-
lions of the law. Cole v. Cole, T Mart. N, S.
416. A doubt existing must be resolved in
favor of their validity. Rev. Civ. Code, art.
1713; MeCluskey v. Webb, 4 Rob. {La.) 204;
Ducloslange’s Succession, 4 Rob. (La.) 409;
{Cole v. Cole] T Mart. N. 8. 417; Farrar v.
MHeCutckeon, 4 Mart, N, 8. 47; Arncud v.
Tarbe, 4 La. 504; State v. McDonogh, 8 La.
Ann. 173; Auld's Succession, 44 La. Ann.
593, 10 So. 877.

The argument against the will is it was
the intent of the testator that the commune
of Carouge should have his estate, and be
charged with the duty or irust to preserve
the same for indefinite third persons, to wit,

wo poor girls,” and “ten old persons of
the two sexes,” to whom, annually, its prof-
Hs should be paid.—not to the same “two
poor girls” and “ten old persons” each year,
but to such persons fulfilling that designa-
tion whom, each year, the commune may, in
its dizcretion, select as beneficiaries of the
charity, The requirement is that it be paid
out each year to such persops. As to that,
the eommune has no diseretion, but has dis-
€retion as to the choice of persons to become
the recipients of the bounty, provided they
are “poor girls,” in the one instance, and “old
bersons,” in the other instance. The argu-
ment, further, is that, while this clause in
the will may not constitute a substitution,
it does create a trust and fidei commissum ;
that it ja a bequest in trust to the city of
Carouge, which is charged with the duty of
bolding, preserving, administering, and in-
Yesting the legacy, and applying its prof-
s to the amelioration of the condition of
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certain indefinite and innominate perseons, to
wit, two poor girls and ten old persons; that
the city is the instrumentality made use of
by the testator for preserving and conveying
his estate to the indefinite persons named;
that if the bequest had been made to “two
poor girls” and “ten old persons,” residenta
of the city of Carouge, it would be void for
uncertainty (for instance, what “iwe poor
girls,” what “ten old persons”); that, to
avoid this uncertainty, the bequest is made
to the city of Carouge a3 trustee to select
the “two poor girls” and *“ten cld persons”
who annually shall be the beneficiaries of the
bounty of the testator; that thus to the city
of Carouge a commission in perpetual trust
is given to be executed; that the funds rep-
resenting the legacy are to remain unim-
paired, are to be preserved indefinitely, and
the proceeds of the investment of the same
are to be distributed by the city as the com-
missary or attorney in fact of the testator,
to the girls and old persoms aznnually who
may be selected by the trustee; and that the
clauge in the will, therefore, is a testamen-
tary disposition committing to the choice of
a third person the institution of the bene-
ficiary of the will, and comes under the ex-
press ban and prohibition of article 1573 of
the Revised Civil Code. This argument
would prevail if it were the only interpreta-
tion of which the will is susceptible. But
there is another view to be taken of the will,
and we think a legal one. While the testa-
tor willed his estate, real and personal, in
Louisiana, to the commune of Carouge, he
directed his executors to sell the property,
and to convert all the effects of the estate in-
to cash, and to transmit the funds thus de-
rived to tha legatee. The executors have
obeyed this injunction by eelling the prop-
erty, and the proceeds thus derived, minus
the debts and charges of the administration,
are the subject of this controversy. This
will therefore dnes not complicate the simple
tenures by which alone our laws permit the
property to be heid, nor does it tie up indefi-
nitely, and take out of cominerce, the prop-
erty of the succession. Money was really
the thing donated, and it was contemplated
it should be used by the legatee so as to pro-
duce an annual revenue, which is not to be
preserved and returned to anocther, but is to
be applied to pious or charitable purposes.
The title intended is one to the city of Ca-
rouge in full ownership, with a destination
to pious or charitable uses. Such a dispo-
sition is lawfal, and may be carried into ef-
fect if the uses to which it is to be put be
such for which the city would be otherwise
bound to provide. One of the directions of
the will is to provide for old persons of the
two sexes, and one of the duties recogmized
in zll enlightened countries as resting upon
communities incorporated into cities is to
care for the indigent. State v. MeDonogh,
8 La. Ann. 259, Legacies for pious uses are
described to be those which are destined to
some work of piety or object of charity. Id,
171. They are not only not prohibited by
the law, but viewed with favor. Ibid. It
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is no objection to the validity of a legaey to
pious uses that it is for the benefit of the
poor. The legatee of such a legacy is vested
with the title, even though the destination
aflixed to the property by the testator follow
it in his possession. Id. 172. The law
makes no distinetion between a legacy to the
poor of & city, and a lezacy to the city for
the poor. In both cases it is a legacy for
pious uses, and the eity is the recipient. Afe-
Donogh Will Case, 8 La. Ann. 247, Legacies
for pious uses are recognized by the law for
the purpose of procuring aid from individu-
als in supplying those wants which the state
itself, or the communities into which it is
divided, are bound to provide for in the in-
terest of society, and aa a function of gov-
ernment, fallingy within the circle or coming
within the scope of the duties of govern-
ment. Id. 249. The police and good order
of ¢ city include the education of youth, and
the care of the poor within its limits. De-
duced at first from the principles of Chris-
tianity, it has become an elementary prin-
ciple in the theory of government. Id. 255;
Dotnat, Des Comm. 107,

When analyzed, the provisions of this will
are found to be lawful, simple, and reason-
able; to contain nething hostile to any con-
sideration of public policy. There is no
trust created by it. The bequest is gbsolute
to the city of Carouge for all time, burdened
only with a charge to dedicate it to pious
and charitable uses. It is not ebnoxious to
the maxim, Le mort gaisit Ie vif, for the title
of the estate is immediately vested in the
commune of Carouge. It is not to be sur-
rendered at any time to anyone. No one is
named, to whom the estate is to be trans-
mitted. The direction that the procecds of
the property are to be placed at interest, and
the profits thus derived are to be used in
the way indicated in the will, does not bring
it within the scope of the prohibitions of the
law. This direction is, we think, more to
be regarded as in the nature of a request to
the legatee. It was the expression of a wish,
a desire. It was not a dispositior. It was
advice and recommendation. Rev. Civ. Code,
art. 1713, we thiok, authorizes this meaning
to be given to the words. 8 La. Ann. 237.
It will be observed that it was only with re-
gard to the interest on the fund represent-
ing the estate that any request is made or
direction given, and even that is not required
to be preserved for or disbursed to any par-
ticular person named. In a general way two
poor girls and ten old persons annually are
directed to be aided from the profits of the
fund; but this must be held to be within the
discretion of the commune, as to the persons
to be aided, for no particular poor girls or
old persons are invested with the right of
enforcing the disposition. This does not
ecome within the scope of fidei commissum
which, a3 we have seen, is understood to be
a disposition, cause mortis, by which the
heir or legatee i3 requested to give or return
a eertain thing to another person. Dom. lib.
4, title 2, § 2. By “another person” is meant
a perzon or institution so named or indi-
43 L. R. A,
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cated as to individualize him or her or it.
That is mot the case here. This bequest is
to the city of Carouge, and to it alone. 8
La, Ann. 172, It was in no sense a lezacy
to any other person. The direction to use
the interest for a given purpose did not vest
any part of the legacy in any particular per-
son a3 bencficiary thereof. The city of
Carouge is instituted universal legutee. By
virtue of this institution, it is clothed with
full right of ownership over the funds of the
succession. There is and can be no substi-
tute to take the estate at any time. The city
has perpetual existence. It is a moral per-
son, perpetually renewed by the successive
renewal of its inhabitants. While this leg-
acy to it i3 to be viewed as one burdened with
the charge of a ific destination for the
behoof of the city. 4he latter is not emcum-
bered with the duty of returning it at any
time to anyone, It is an obligation comsist-
ing in faciendo,*nothiny more. 8 La. Ann.
230. It is a gifi to the city made in pre-
senti, with the charge of specific destina-
tion; and, since taking care of the destitute
is & duty devolving on municipalities, this
legaey is really to be viewed a3 one to the
city of Carouge, with the charge of invest-
ment for its own interest. The most that
can be said against the legacy is that it is
one with a charge. But this does not make
it a fidei commissum, for, under the law,
charges and conditions may be placed on all
heirs and legatees, except forced heirs as to
their légitime. We hold that the city of
Carouge, under the proper view to be taken
of this will, is in no sense a trustee. It holds
the legal estate of the property or funds do-
nated to it. The terms of the will are terms
of disposal. They express the transfer of
ovwnership from the person of the testator to
the lematee. The disposition and control of
the fund after it is placed in the eity’s handa
would be im virtue of ownership, not trustee-
ship. The testator did not devise thesegacy
to persons peeding and entitled to receive
charity. though it was the object and inten-
tion that needy persons are to be benefited
by it, if carried out. Burke's Succession, 51
La. Ann. 538, 25 So. 357; New Orleana v.
Hardie, 43 La, Ann. 2553, 9 So. 12.  But, even
if the legacy had been devised directly to the
poor of the city of Carouge, it would come
within the letter of the law, for the ecity
could #nd would take charge of it and ad-
minister it for the beneficiaries. Rev. Civ.
Code, art. 134%; Fink v. Fiak, 12 La. Ann.
301; [Stfate v. dcDonogh] 8 La. Ann. 256.
e think the needy perrons intended to be
benefited by the provision of the will are
those of the city of Carouge coming within
the description of the wilk

This case, we think, comes within the rale
of those decizions of this court of which
Milne v. Milne, 17 La. 48, the McDonogh
Will Case, 8§ La, Ann, 171, and the Western
Star Lodge Case, 385 La. Ann. 620, are
types, ratker than within the rule of
those decisions of which Franklin’s Succes-
sion, 7 La. Ann. 393, is a type. The case of
Burke’s Succession, 51 La. Ann. 538, 25 So.
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387, cited by plaintiffs, is not in point; and
that of Keraan's Succession, 52 La. Ann, 48,
26 So, 749, is to be differentiated from the in-
stant case. There the devize was to Arch-
bishop Janssens, of the diocese of Louisiana,
and to his successors, of certain real property
(lots and houses) in the city of New Orleans
“upon condition that out of the revenues or
rents thereof an asylum or home for the poor
of both sexes shall be founded, endowed, and
maintained, similar, g0 far a3 poasibte, to
that of St. Michael’s in the city of Rome,
Italy.” Sustaining the attack of the heirs
on the will on the ground that it sought to
create u fidei commissum, and proposed a
prohibited substitution, the court said:
*Whether we hold the church or the arch-
bishop to be the legatee, we are confronted
with the difficulty arising from the title the
will seeks to create. The will conveys no
ownership. The title, such us it is, is one of
mere administration. Whether held by the
chureh or the archbishep, the property is to
be forever inaliepable.”” The court held the
will ohnoxious in seeking to introduce an
impossible and illegal tenure, and that no
such title as that eonveyed has any place un-
der our system of laws. Here the real be-
quest was & legaey of money, for the will di-
rected the szle of the property, the proceeds
of which were devised to the city of Carouge
for pious and charitable uses. Neo property
here was to be held forever inalienable. Had
the argument advanced by plaintiff in the
case at bar been sustained in the ifcDonngh
Will Case, where substantially it was made,
the munificent bequests made by that phil-
anthropist to the cause of education in the
oities of New Orleans and Baltimore would
have failed, and the enduring monuments to
his memory, in the form of commodious and
substantial publie-school buildings which
dot the former city all over, would never have
beent erected. Had it been made and sus-
tained against the bequest of Alexander
Milne in 184], the town of Fochabers, in
Scotland, would never have enjoyed the
bounty of its native som, who, amassing a
fortune hers, devised a portion thereof
($100,000) to that municipality for the es-
tablishment and mrintenance of free schools,
and the Duke of Richmond’s suit in its be-
half [Richmond v. Milne] 1T La. 320, 36 Am.
Dec., 613, would have been in vain. If it had
been made by the legal heirs of Jameg Smith-
eon in the eourts of Great Britain, and sus-
tained, against the princely bequest of
£100,000 sterling devised by that enlightened
Englishman to the United States for the pur-
pose of founding at the capital of the Eepub-
lic a great scientific institution “for the in-
erease and diffusion of koowledge among
men,” the Smithsonian Institute would not
to-day be in existence. The law of Louisiana
is not the illiberal institution the argument
aminst the validity of Francois Meunier’s
will presupposes. We find pothing prohibi-
tive of the transmission of the funds of the
legacy to the cummune of Carouge, there to
be dedicated to the charitable uses intended
by the testator.
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But it is insisted the city of Carouge is in-
capable of receiving the legacy, and one of
the grounds advanced for this contention is
that the treaty of 1850 between the United
States and the Swiss Republie restricts the
right of acquiring property in the territory
of the other to citizens, and that this ex-
ctudes the city of Carouge, which cannot be
held included within the term “citizens.”
The city of Carouge is a politieal corpora-
tion,~such a oue as is detined by our Code
as “an intellectual bedy.” Rev. Civ. Code,
art. 427, 1t is a college of inhabitants, tha
metnbers of which succeed each other, so that
the body continues always the same, not-
withstanding the change of the individuals
which eompose it, and which, for certain pur-
poses, is considered as a natural person.
Ibid. Such corporations are substituted for
persons, may possess an estate, have a com-
mon {reasury, and are capable of receciving
leracies and donations. Kev. Civ, Code, art.
133. It is too narrow a construction, there-
fore, which excludes the city of Carouge from
the benefits of the first and fifth articles of
tho treaty with the Swiss confederation. The
latter article gives to heirs {whether by tes-
tament or without) of citizens of each of the
contracting parties the right to succeed to
property, to inherit it and take possession
thereof, with the further stipulation that ona
who, on account of being an alien, cannot
hold real property (if such be the ecase}, is
te be accorded the right to sell same and re-
move the proceeds. Our law declares, “All
perzons may dispose or receive by donation
infer wivos or mortis causa, except such as
the law expressly declares incapable.” Rev,
Civ. Code, art. 1470. Cities and corpora-
tions are ranked among persons, and they
are not ineapable. “Corporations are
placed by our laws on the szame footing as
natural persons, as to their capacity to take
by devize.” [3ilne v. Milnel 17 La. 54. “Do-
nations infer vivos and mortis causa may be
made in faver of & stranger, when the laws
of his country do mot prohibit similar dis-
positions from being made in favor of a eiti-
zen of this state.” Rev. Civ. Code, art. 1490,
The treaty with Switzerland permits citi-
zens, respectively, of the United States and
of the Swiss Republie, to make such dis-
positions of property in favor of each other;
and the laws of Switzerland do not prohibit
dispositions of property from being made in
favor of citizens of this state or of the United
States. The procureur général of Switzer-
land certifies that no law of (hat confedera-
tion places any obstacle in the way of the ae-
ceptance of a lezacy of the nature of that of
Francois Meunier's will, when the coundil of
state authorizes the acceptance, and it is
shown that this authorization has been duly
given. But it is insisted. as further ground
for the enntention that the city of Carouge
is incapable of receiving the legney, that thia
authorization by the council of state was
necessary because the legacy contained a
eharge, and the law of Switzerland does not
permit municipalitics to accept “any legacy
or donation coataining any charges .or con-
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ditions,” From this the argument proceeds
that at the time of the death of the testator,
and the probate of his will, the legatee, city
of Carouge, did not possess the eapacity of
inheriting or taking the legacy; that the
legal heirs did; and that the ownership and
seisin thus invested in the latter could not
by any subsequent event be taken away. We
do not find that there is any prohibition ian
the laws of Switzerland against municipali-
ties accepting legacies,—only that, where
such legacies contain a charge or condition,
the permit of the council of stats to accept
must be had. The capacity to accept, there-
fore, exists,—to become executory, however,
in case a charge or condition is attached to
the legacy, only upon permission being
granted by the council of state. Where the
legacy contains no charge or condition, the
capacity to accept is executory, in full right.
Where there is a charge or condition, this
capacity to accept is merely suspended until
the permit is granted. There was then ne
want of capacity in the city of Carouge to ac-
cept; and when the council of state acted,
&s it did, and pave the permission to accept,
the bar was removed. The case of First Con-
gregational Church v. Henderson, 4 Rob.
{La.) 210, cited in opposition to thig view,
is not in point; for there, at the time of the
testator’s death, there was a positive pro-
hibition in the charter of the church against
receiving any legacy exceeding $1,000. So
the court held properly that “the want of
eapacity at the death of the testator, result-
ing from a positive’ statutory prohibition
then in force, eannot be supplied, cured, or
removed by any subsequent legislative enact-
ment.” In the instant case there was no
“absence of those qualities required in order
to inherit” at the moment the succession was
opened.  Rev. Civ. Code, att. 950. The lega-
tee here existed at the time the testator died
(Rev. Civ. Code, art. 933), and possessed
the heritable quality, the exercise of which
was merely suspended uniil permission to
accept was had from the council of state.
The eapacity to receive was one thing, and
existed. The exercise of it was another

Lovisrasa SurReENME COURT.
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thing, and was merely inoperative until the
council of state acted. Rev. Civ. Code, art.
1473; Milne v. Milne, 17 La. 46. Many
years ago, in this state, Julien Poydras, dy-
ing, bequeathed by will $30,000 to the parish
of Point Coupée, and a like sum to the parish
of West Daton Rouge, the interest on which
he directed to be appropriated as dowries to
the indigent young women of the parishes,
to encourage their marriage. Trouble aris-
ing as to the power or capacity of the parish-
e8 to accept the legacies, the legislature
passed acts authorizing the police juries of
the said parishes 10 accept the same, and
it was done. [Milne v. Milne], 17 La. 53;
Acts 1825, p. 82; Acts 1837, No. 29.

We hold against plairtiffs on both the
grounds urged against the capacity of the
city of Carouge to receive and take the lega-
cy, and, deeming the legacy not one coming
within the prehibitions of the law, it follows
that the will attacked must be sustained as
8 valid disposition of the testator’s estate.

It is therefore ordered, adjuwdged, and de-
crecd that the judgment appealed from be an-
nulled, avoided, and reversed, and it is now
ordered and decreed that the demand of
plaintiffls herein be rejected and dismissed.
It is {further ordered, ete., that the last will
and testament of Francois Meunier, de-
ceased, be sustained as a lawful testament-
ary disposition of property, and the execu-
tors thereof are directed to recognize the city
of Carouge, canton of Geneva, Switzerland,
as the universal legatee under said will, and
to pay over to the said city, or its duly-ac-
credited representative, the funds on hand
representing the net proceeds, after payment
of the debts of the deceased and the charges
of administration, of the sale of the property
of the estate of the testator. It is further
ordered, ete,, that costs of this proceeding in
both courts be taxed against plaintiffs.

Breanx, J, concurs in the decree. Mon- -
roe, J., having decided the case in the ecourt
of first instance, takeas no part in the deci-
sion on the appeal.

Rehearing denied November 20, 1899,

MICHIGAN SUPREME COURT.

Alfred RICE
v

DETROIT, YPSILANTI, & ANN ARBOL
RATEWAY, PIff. in Err.

(ooeveoa Mich.........)

1. The duty of & street-rallway com-
pany to sell tiekets In quantities at re-
duced rates on each car, by virtue of the
terms of Its franchise, from A certain town
from which it runs to a nDeighboring ecity,
extenda to a passenger on the line who gets
on the car and offers to bay such tickets at
» point outside the town.

NoTe—For regulation of fares cn street rail-
ways, see Sternberg v. State (Neb) 19 I. R. A,
570, and note; and Detroit v. Fort Wayne & B.
I R. Co. (Mich.) 20 L. B. A, T0. : -

48 L. R. A,

2. A street-railway company whick
has assamed to comply with the terms
of its franchise requiring sales of ticketa
at reduced prices for a certain trip, by pro-
vlding separate tickets for different parts of
the trip. without offering any through-trip
tickets for sale, and which has accepted a
ticket for one portion of the trip. cannot es
cape liability for refusing te sel! tickets at
the reduced price for the remaining part of
the trip, ob thke ground that Its franchise
obliges it to sell through tickets ouly.

(February 20, 1900.) -

ERROR to the Circuit Court for Wayne
County to review & judgment in favor of
plaintif in an action brought to recover back
un excess of fare paid under protest on de-
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fendant's cars because of defendant’s refusal
to sell a trip ticket at lesa cost. Affirmed.
The facts are stated in the opinion.
Mr.J. Emmet Sullivan for plaintiff in
erToOT.
A essrs. Smith & Curtis and Rice &
Meeker for defendant in etror.

Montgomery, Ch. J., delivered the opin-
ion of the court:

The defendant and appellant in this cause
i a street railway that maintains and oper-
ates a railway between the city of Detroit,
the township of Springwells, the village
and township of Dearborn, and other places.
The cars of the defendant go over the track
of the Detroit Citizens' Street-Railway Com-

any to the city hall, in the city of Detroit.

tendant has been selling five tickets for 50
cents, each good for a trip between the city
hell, in the eity of Detroit, and the village »f
Dearborn. Each of the five tickets is di-
vided into two parts,—one good from the vil-
lage of Dearborn to the Flint & Pere Mar-
quette Railroad crossing, and the other good
between the Flint & Pere Marquette Rail-
rood erossing and the city hall, in the city of
Dotroit. The franchise granted to defend-
ant by the village of Dearborn provided as
follows: “It is further provided that the
same grantee shall charge not to exceed the
following rates, to wit: From any peint in
said village of Dearborn to Woodward ave-
nue, in the city of Detroit, fifteen (13) cents
essh fare, good either way, or two tickets
for twenty-five {25) cents, good either way;
a strip of five (5) tickets shall be sold for
fifty (50) cents.,” By the terms of the Dear-
born franchise, the defendant may charge §
cents for a ride in said township; and the
Springwells franchise permits a charge of 5
cents from the Flint & Pere Marquette Rail-
road crossing to Deaborn township. The
p_lamtiff on the 21st day of July, 1898, in the
city of Detroit, boarded a car bound for the
village of Dearborn. He gave the condue-
tor a portion of a through ticket which en-
titled him to ride to the Flint & Pere Mar-
qnet_,te Railroad crossing, in the township of
Springwells. Upon arriving at the erossing
the conductor came to take up fare for the
trip between the Flint & Pere Marquette
Railroad crossing and the village of Dear-
born. Plaintiff tendered 50 cents, and de-
manded a sale to him of a strip of five tick-
eta good between the city hall, or Woodward
avenue, in the city of Detroit, and thevillage
of Dearborn—not specially for the purpose
of paying his fare to Dearborn with & portion
of the strip, but for the purpose of being car-
rged to and fro between the city ball, in the
€ity of Detroit, and the village of Dearborn.
The conductor, not having any of these strips
or tickets, demanded that the plaintiff pay

10 cents for the trip between the Flint & |3

Pere Marquette Railroad crossing and the

village of Dearborn, which plaintiff paid ua- | P°

der protest. He thereafter brought suit
aguinst defendant for 5 cents. A judgment
in the circuit court on appeal from the jus-
43 L.R.A.
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tice was rendered for the plaintiff for 5 cents
und costs, by direction of the court.

The pleadings are not printed in the ree-
ord, so that we must assume that no int
was intended to be made as to the suflicieney
of the declaration. e have, then, a case mn
which defendant is operating under a fran-
chise imposing a duty to seli five tickets for
50 cents, good between the city hall, Detroit,
and any point in the village of Dearborn.
The franchise further provided: “All such
tickets shall be kept for sate upon each and
every car operated by it.” It is contended
that the franchise is in force only within the
territorial limits of the township, and doea
not cover territory in other townships. We
do not think this contention can be sustained.
The franchise ia in the nature of a contract,
and imposes obligations upon the company
which those having ocension to ride from
Dearborn to Detroit have a right to enforee,
It is urged that the case of Kissane against
this same defendant (Mich.) 7% N. W, 1104,
js authority for defendant’s contention. No
such doctrine is announced in that case, It
was held, it is true, that the plaintiff was not
compelled to rely on the restrictions con-
tained in the franchise granted by the mu-
nicipality in which he boarded the car, but
that he might, nnder such franchise, pay his
fare to & point in another municipality, and
there avail himself of the terms of a fran-
chise granted by the latter. The plaintiff’a
right under this franchise is not different
than it would have been had the franchise in
Springwells been silent on the subject of
fares. The defendant saw fit to contract
with the village of Dearborn for a rate out-
side the limits of the village, and to agree
that tickets should be sold on its cars. This
contract it cannot repudiate.

But it is urged that no damage was shown,
for the reason that the tickets which the de-
fendant was aceustomed to sell {consisting,
as they did, of two parts) swere not the kind
of tickets required by the franchise, and that
the compauy was not required to accept the
strip from the Flint & Pere Marquette cross-
ing to Dearborn, but was ouly required to
furmish a through ticket. It might be a
suficient answer to say that a failure to sell
the tickets to plaintiff when demanded en-
titled him to noniinal damages, at least, and
that me more than nominal damages were
recovered; but a further answer is that de-
fendant has placed its own construction on
the requirements, and has provided tickets
in form to suit itself. The plaintiff was eq-
titled, by means of such tickets, to a ride
from the city hall to Dearborn for 10 centa.
He sought to obtain it by means of the only
ticket kept by the defendant for gsale. One
part of such a ticket had been given up, and,
if he had been able to obtain the tickets re-
uested, the remaining portion of the ride
eould have been paid for with the other cou-

.
The judgment is affirmed.

The other Justices concur.



William L. FULLER, PIff. in Err,
.
LOCOMOTIVE ENGINEERS' MUTUAL
LIFE & ACCIDENT INSURANCE AS-
SOCIATION.

{cevvens Mlch..... svesd

The ampatalion of aboot one foarth of
a person's foot does not give ang right to
the full amount of insurahce on the ground
that all the use of the foot Is lost, under a
by-law of a mutual benefit associatlon provid-
tng for full pnyment in case of the “amputa-
tion of a limd (whole hand or foot),” aa the
word “whole” appiies to the foot ag well aa
tke hand, and the Injury insured against l1a
not the loss of the use of a hand or foot, but
the mmputation of a limb that should include
a whole hand or a whole fgot.

(December 30, 1899.)

RROR to the Circuit Court for St. Clair
County to review a judgment in favor of
defendant in an action brought to enforce
payment of an amount s&lleged to be due on
& policy of accident insurance. Affirmed.

The facts are stated in the opinion.

Mr. John B. Mcllwain, for plaintiff in
error: N

1f the question should depend upon the ex-
tent of plaintiffi’s disability, the testimony
tending to show it should all have been ad-
mitted, and the court should have stated the
law and left the jury to say whether plain-
tiff's disability came within the law as given
to them.

Turner v. Fidelity & C. Co. 112 Mich. 429,
33 L. 3. A, 520,70 N. \W. 898; Lord v. Ameri-
can Mut. Acci. Asso. 89 Wis. 19, 26 L. R. A,
741. 61 N. W. 293; Sreck v. Tracelers’ Ins.
Co. 83 Mun, 04, 34 N. Y. Supp. 515; Sheanon
v. Pacific Mut. L. Ins. Co. 77 Wis. 61§, 9 L.
R. A, 683, 46 N. W. 799,

In a contract of this kind the court will
not be inclined to adopt a legal construection
varying from the grammatical construction,
to the prejudice of the party insured, or to
defeat substantial justice.

The contract is open to the comstruetion
contended for by plaintiff, and, this being so,
the law is well settled that where the provi-
sions in ar insurance policy are susceptible
of two constructions, the one most favorable
for the insured will be adopted.

Turner v. Fidelity & €. Co. 112 Mich. 429,
33 L. R. A, 529, 70 N. W. 808; Uiter v.
Travelers’ Ins. Co. 65 Mich. 5435, 32 N. W.
812; Grand Rapids Electric Light & P. Co.
v. Pidelity & C. Co. 111 Mich. 148, 69 N. W.
249; May, Ins. § 175; Wood, Ins. §§ 60, 62;
Allen v. St Louis Ins. Co. 35 N. Y. 473; 11
Am. & Eng. Enc. Law, p. 286; Anderson v.
Fitzgerald, 4 H. L. Cas. 484; First XNat.
Bank v. Hartford F. Ins. Co. 95 U. 8. 673, 24

MicHIGAX SUPREME COURT.

D=c.,

L. ed. 563; Hohn v. Inter-State Casualty Co.
115 Mich, 79, 72 N. W, 1105.

The law does not specify where the foot
must be amputated to entitle the insured to
recover,

In contracts providing indemnity in case
of the “ioss of a foot” the decisions are uni-
form in holding these words to mean “the
loss of the use of a foot,” and that amputa-
tion is not necessary.

1 Am. & Eng. Enc. Jaw, 2d ed. p. 301;
Lord v. American Mut. Acci. dsso. 89 Wis.
19, 26 L. R. A, 741, 61 N, W. 293; Sheanon
v. Pacific Mut. L. Ins. Co. 77T Wis. 618, 9 L.
R. A, 683, 46 N, W, 799; Sneck v. Trevelers’
Ins. Co. 83 Hun, 94, 34 N. Y. Supp~545.

Alessrs. Phillips & Jenks, for defendant
in error:

The policy itself, in the absence of fraud,
duress, or mistake, must be looked to, to as-
certain the meaning and intent of the par-
ties; and where the contract is clear, pre.
cise, and unambiguous in its terms, and the
senge is manifest, there is no need of & re-
sort to rules of eonstruction.

Joyece, Ins. §§ 183, 205, 207; Hariford P.
Ins. Co. v. Davenport, 37 Mich. 609; Su-
preme Lodge, K, of H. v. Nairn, 60 Mich. 44,
26 N. W, 826.

Hooker, J., delivered the opinion of the
court:

The plaintiff was a member of a mutual
benefit association, and held a certificate
which he claims to entitle him to payment
of $3,000 under article 19 of the by-laws,
which is as follows: “Any member while
engaged in eny lawful avocation receiving
bodily injuries which alone shall eause am-
putation of a limb (whole hand or foot), or
total and permanent loss of eyesight, he shall
receive the full amount of his policy.” The
defendant refuses payment upon the ground
that the injury sustained does not bring him
within the by-law, for the reason that the
injury did not cause amputation of a whole
hand or feot. The cireuit judge directed a
verdict for the defendant, and the plsintiff
has appealed.

The record contains diagrams showing the
size and shape of the whole left foot and the
maimed right foot. They were made by
drawing a pencil around them while the
plaintifl sfood upon a piece of paper. The
length of the whole foot is 115 inches to
the end of the great toe, while the ampu-
tated foot is exactly 714 inches on a line
drawn through the center of the foot, and 73,
inches if drawn in the direction of the great
toe. It is thus demonstrated that the foot
is shortened 3 inches, which i3 a3 nearly
one fourth as it well could be. This
one fourth is from the toe, and it leaves three
fourths of the foot. This would leave all of
the heel, and substantially all of the hollow

NOTE—As to what constitutes loss of foot or
hand, ace Shesnon v, Pacifie Mut. L. Ins. Co.
(Wis) 9 L. R. A. 685; Stever v. Ieople’s
Mutual Accl. Ins. Asso. (Pa.) 16 L. R. A. 446
Yord v. American But. Accl. Asso. (Wis.)} 26
L. R. A 741,

AB to what constitutes a total loss of sight of
48 L. R A

both eyes, see Humphreys v. National Benefit
Asso. (Fa.) 11 L. R, A, 564,

As to what constitutea total disability, see
Turner v. Fidelity & €. Co. {Mich.y 38 L. I A
529, and #6i¢; also Lobdill v. Laboring Afen's
Mut. Ald Asse. (Minn,) 35 L. R. A, 337,
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of the foot, and possibly a part of what is
called the “ball of the foot.” We do net
overlook the statement that the skin of the
sole was left longer to lap upward over the
end, and perhaps part of the top, of the mu-
tilated foot, but this cannot have lengthened
it materially., It is claimed that it would
be 1 inch. Counsel claim that the proof
shows that all use of the foot is lost, and in-
sist that this brings them within the spirit
and meaning of the contract. They con-
tend: First, that the contract should be
read as though it said, “Foot or whole hand,”
—in other words, that the qualifying adjec-
tive, “whole,” should not be applied to
“foot;” and, second, that in any event the
whole foot was amputated when it was so
far removed as to be useless in the perform-
ance of the natural functions of a foot.

The matural construction of the words
would be the same as though the by-law had
said, “Whole hand or whole foot.” Further-
more, the injury insured against is not the
amputation of a band or foot, but a limb;
and the words in brackets, “whole hand or
foot,” are used as explanatory of what wis
meant by the word “limb,” 4, ¢. an amputa-
tion, not neceszarily a whole arm or leg, at
the elbow or knee, but any amputation of a

- limb that should include 8 whole hard or a
whole foot.

We are cited upon the second proposition
1o some authorities which are said to hold
that, if the beneficial use of a member is lost,
there may be a recovery. That would be a
reasonable construction of a contract of in-
surance that should insure against the “loss
of a hand or foot,” for it might well be said
that a foot or hand is lost when it is so im-
paired as to be of no further use, and that
35 a3 far as the authorities have-gone. What
is meant by the loss of a hand?  Ordinarily
the term “loss” is obvious, but when it is
considered in the light of surrounding cir-
camstances, riz., an insurance poliey that in-
demnifies against the loss of a hana or an
entire hand, it is not unreasonable to hold
that the parties understood that any injury
to the hand which rendered it useless was a
Yoss of the hand or entire hand. In Skeanon
¥. Pacifie Mut. L. Ins. Co. 77 Wis. 618, 9
L. R. A. 683, 46 N. W. 799, where “an insur-
ance policy provided that the principal sum
thould be paid if the insured, from a violent
and accidental injury which should be ex-
ternally visible, should ‘suffer the loss of the
entire sicht of both eyes, or the loss of two
entire hands or two entire feet, or one en-
tire hal}d and one entire foot,” the insured
was accidentally shot in the back; the bullet
Penetrating his spine, and producing immed;.
ate and total paralysis of the lower part of
his body, and entirely destroying the use of
both feet. Held, that he had suffered ‘the
loss of two entire feet,’ within the meaning
0}' th-e policy.” The court said: “The ques-
tion is, }f)oes the poliey cover such an injury?
The policy covers both death and indemnity;
the company agreeing to pay the principal
sum if the insured, from a violent and ac-
<idental injury which should be externally
45T R A,
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visible, should *suffer the loss of the entire
sight of both eyes, or the loss of two entire
hands or two entire fect, or one entire hand
and one entire foot.’ This is the language
of the policy, and the question iz, What does
it mean, or what must be understood by it?
Is its meaning that the insured is not en-
titled to recover the insurance money unless
his legs and feet have been amputated or,
severed from his body, or does it mean that
the injury must bave destroyed the entire
use of his legs and feet, so that they will per-
form no function whatever? The contention
of the learned counsel for the defendant is
ihat the clause ia to be understood in the
former sense, and implies an amputation or
physical severance of the feet from the body,
and does not include an injury such as
paralysis, though such injury actually de-
prives the insured of all use of his feet and
legs. We cannot adopt such a construction
of the contract. To our minda the losa of the
hands and feet embraced in the policy is an
actual and entire loss of their use as mem-
bers of the body; and if their use is actually
destroyed, so that they will perform no func-
tion whatever, then they are lost as hands
and feet. In ordinary and popular parlance,
when a person is deprived of the use of a
limb we say he has lost it. This is the ordi-
nary sense atiached to the word when used
in such a connection. Now, if the feet and
hands cannot be used for the purpose of mov-
ing about or walking, or for holding and
handling thinge, they are in fact lost as much
as though actually severed from the body.
The expression ‘loss of feet’ would generally
be understood to mean a loss of the use of
these members; and if the lower porticns of
the plaintiff’s body and his feet are com-
pletely paralyzed, and he is permanently and
forever deprived of their use, he has suffered
‘a loss of two entire feet,” within the mean-
ing of the policy.” The next case in chrono-
logical order to which our attention is called
is Stevers v. People’s Mut. Acci. Ins. Asso.
150 Pa. 132, 16 L. B. A. 446, 24 Atl 662,
There it was held that “an accident policy
insuring against involuntary, external, vio-
lent, and accidental injuries, and not against
disease of any kind, or amainst disabilities
which are the result wholly or in part of
disease or bodily infirmities, and providing
for a stipulated indemnity for partial per-
manent disablement, which is defined to be
the loss of one hand or foot or both eyes,
does not cover the case of indemnity for an
injury where the foot is not lost or injured,
and it may be used constantly by means of
an appliance of a plaster jacket to the spine,
although the foot could not be used if the
appliance were removed.” Tt was held that
he had neither lost the foot nor the use of
it. The case of Sneck v. Travellers’ Ins. Co.
is next in order of time. This case was tried
twice, and is reported in 81 Hun, 331, 30 N,
Y. Supp. 831, and 83 Hun, ¥4, 34 N. Y. Supp.
543. The understanding in that ease was
based upon a “loss by severance of ore en-
tire hand or foot.” At the firsi review the
court held that it was error to submit the case
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to the jury where the proof showed that the
bhand was removed a short distance back of
the knuckle. Bradley, J., dissented; urging
that the policy insured against loss of the
bhand, and that, it being shown that the en-
tire use of the hand was lost, there might be
a recovery, Upon the second hearing this
view was taken; Warner and Ward, JJ., sus-
taining it; Lewis, J., dissenting; and Brad-
ley, J., not voting; and this order was after-
wards aflirmed by the court of appeals in
15386 N, Y. 669, 50 N, E. 1122. Again, in
Lord v, American Mut, Acci. Asso. 61 N, W.
293,26 L. R. A. 741, the supreme court of
Wisconsin held that “it is for the jury to de-
termine whether a total loss of three fingers
. and a part of another on the same hand, de-
struction of the joint of the thumb, and a
cutting of the hand, is a loss of the hand,
‘causing immediate, continuous, and total
disability,” within the meaning of that clause
in a policy of accident insurance.” 89 Wis.
19, 26 L. R. A. 741. A number of cases are
collected in a note to Turner v. Fidelity &
C. Co, (Mich.} 38 L. R, A. 535, 536. In 1 Am,
& Eng. Enc. Law, 2d ed. p. 301, this subject
is summed up as follows: *“It has been con-
tended on behalf of the insurance compauies
that wne provisions in regard to the ‘loss’ of
the hands and feet must be understood to im-
ply an actual amputation or physical sev-
erance of those members from the body. DBut
this view has not met with faver from the
courts; it being held that, to entitle the in-
sured to recover, physical severance is un-
necessary, but it is sufficient if he has been
deprived entirely of the use of the feet and
hands as members of the body. And there
can scarcely be any doubt as to the soundness
of this view, for if the feet and hands cannot
be used for the purpose of moving about or
walking, or for holding and handling things,
they are in fact lost as much as though ac-
tually severed from the body. Many of the
compazies have altered their policies so as to
read, ‘the loss of feet or hands by severance’
thereof; but this provision has been held to
be intended to refer to the manner rather
than to the exact physical intent of the in-
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jury.”” These cases establish the proposition
that where an iosurance policy insures
against the loss of a member, or a loss of an
entire member, the word *loss” should be
construed to mean the destruction of the use-
fulness of the member, or the entire member,
for the purposes to which, in its normal con-
dition, it was suseeptible of application. In
a1} of these policies the word “loss” is used,
and it is the loss of the member that is in
terms insured against. As indicated in the
last authority cited, the attempts of the in-
surance companies to avoid this conmstrue-
tion by so changing the policy that it reads,
“Loss by severance of feet or hands” has
failed; the courts holding, as before, that it
is the loss of the use of the member which
was the object of the contract. In the pres-
ent case the word “loss” is eliminated, and
the insurance is against “an injury that shall
cause the amputation of a imb {whole hand
or foot}, or total and permanent loss of eye-
sight.” This language is mot ambiguous,
and, if the insurance company intended to
limit its liability to cases where the entire
member was actually amputated, they could
not well have chosen more apt and certain
language to indicate it, without supplement-
ing it with a negative statement that should
exclude recovery for the amputation of less.
than the entire foot or hand; and it is doubt-
ful if that would not be open to the same con-
struction as the language actually wused.
This company is comprised of the insured.
They make contracts of insurance which pro-
tect against certain injuries merely. It is
not for us to make contracts for them, nor
should we enlarge their liabilities. We may
determine the intention of the contracting
parties as disclosed by the contraet if it is
ambiguous, or in the light of the ¢ircumstan-
ces under which it is made, if it is fairly sus-
ceptible of a different meaning from that
naturally implied by the unexplained use of
the words, This is neither. :
Theinstruction of the learnedcircuit judge
was correct, and the judgment iz affirmed.

The other Justices concur.

MINNESOTA SUPREME COURT.

STATE of Minnesota, Respt., -

v.
George A. ZEXNO, Appt.
€ecnneen  MinDceaiissa)

*1. ¥t is competent Tor the legislatare
of this state, jn the interests of the public
health and welfare, to enact laws for the pur-
pose of regulating and throwing restrictions
around the occupation or talling of barbers.

2, Gen, Lavws 1597, chap. 1588, in so far
as it prehibits any person from following
the occupation of a Larber In this state with-
out first obtalning a certificate of registration

*Headnotes by Browxw, J.

NoTk.——As to license for business affecting
public health, see State v, Nelson (Minn.) 34 L.
R. A, 318: State er rei. Morlarity v. McMahon
(Minn.) 38 I+ B. A, 673,
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a# thereln regulired, is valid, and not In viola-
tlon of the Coanstltutfon.

{February 5, 1200.)

PPEAL by defendant from an order of

the Municipal Court of Minneapolis
denying a new trial after conviction for vio-
lating the statute against following the oe-
cupation of barber without a license. Af-
firmed.

The facts are stated in the opinion.

MHegsrs. Albert H. Hall and C. J. Ca-
haley, for appellant:

The act under which defendant was tried
and convicted is vicious in the extreme, since
its evident purpose is the legalizing of =
trade union or trust; and its offensive pa-
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ternalism is in clear contravention of consti-
tutional limitations, .

Re Jacobs, 98 N, Y. 115, 50 Am. Rep. 636.

The act cannot be justified as an exercise
of police power, .

The law will not allow the right of prop-
erty to be invaded under the guise of a po-
lice regulation for the promotion of health
when it is manifest that i3 not the object and
purpose of the regulation.

Austin v. Murray, 16 Pick. 121; Water-
town v. Mayo, 109 Mass. 315, 12 Am. Rep.
694 ; Slaughter-House Cases, 16 Wall. 36, 21
L. ed. 394; Re Jacobs, 93 N. Y. 110, 50 Am,
Rep. 636; Siate v. Donaldson, 41 Minn. 82,
42 N. W. 781

The act is urnconstitutional, since it de-
prives defendant of life, liberty, and prop-
erty without due process of law.

People v. Girard, 73 Hun, 457; Pcople v.
Marz, 99 N. Y. 377,52 Am. Rep. 34, 2 N. E,
28; Butchery’ Union 8. H. & L. 8. L. Co. v,
Crescent City L. 8. L. & 8. H. Co. 111 U. 8.
746, 28 L. ed. 533, 4 Sup. Ct. Rep. 652; Live
Btock Dealers & B. Asso. v. Crescent City L.
8 L.& 8. H. Co. 1 Abb. (U. B.) 398, Fed.
Cas. No, 8,408; Wynehamer v, People, 13 N.
Y. 398; People ex rel. Manhattan Sav. Inst.
¥. Otiz, 50 N. Y, 48,

r, L. A. Reed for respondent.

Brown, J., delivered the opinion of the
court:

Defendant was convieted in the municipal
court of the city of Minneapolis of a viola-
tion of chapter 186, Gen. Laws 1897, and ap-
peals from an order denying his motion for
a pew trial. Defendant is & barber, and has
followed that eccupation since 1880,~most
of the time in this state. At the time of the
violation of the law in question he was lo-
cated and engaged in such calling at the city
of Minneapolis. On the 1lst day of April,
1899, he performed certain acts within his
calling upon the persons of John Madden
and Rudolph Schall, without first having ob-
tained a license as required by such law; and
for this he was convicted, and sentenced to
Pay a fine. There ia no controvetsy about
the facta. Defendant violated the law by
continuing in his occupation without a li-
cense, and was properly convicted, unless it
be held that the law is. unconstitutional and
void. The sections of the law applicable to
this case are ag follows:

“Sec. 1. It shall be unlawful for any per-
son to follow the occupation of barber in this

*state unless he shall have first obtained.a
certificate of registration as provided in this
act; provided, however, that nothing in this
act contained shall apply to or affect any per-
son who is now actually engaged in such oc-
cupation, except as hercinafter provided.”

Sections 2 et seq. provide for a board of ex-
aminers, and prescribe their duties. Section
T provides that persons engaged in the occu-
Pation of barbers in this state at the time
of the approval of the act shall be entitled
to license certificates upon the payment of a
fee of $1, and filing with the secretary of the
!moard an affidavit of residence, etc.

“Sec. 8. Any person desiring to obtain a
48 L. R. AL
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certificate of registration under this act shall
make application to said board therefor, and
shall pay to the treasurer of said board an
examination fee of $5, and shall present him-
self at the next regular meeting of the board
for examination of applicants, whereupon
said board shall proceed to examine such per-
son, and being satisfied that he is above the
age of nineteen (19) years, of good moral
character, free from contagious or infectious
diseases, has either {a) studied the trade

for three (3) years as an apprentice under

a qualified and practising barber, or (b)
studied the trade for at least three(3) years
in a properly appointed and conducted bar-
ber school under the instructions of a com-
petent barber, or (¢} practised the trade in
another state for at least three (3) years,
and is possessed of the requisite skill in said
trade to properly perform all the duties
thereof, including his ability in the prepara-
tion of the tools, shaving, hair-cutting, and
all the duties and services incident thereto,
and is possessed of suflicient knowledge con-
cerning the common diseases of the face and
skin to avoid the aggravation and spreading
thereof in the practice of said trade; his
name shall be entered by the board in the
register hereafter provided for, and a certifi-
cate of registration shall be issued to
him. . . .

“Sec. 14. Any person practising the oceu-
pation of a barber without having obtained
a certificate of registration, as provided by
this act, . . is guilty of & misdemean-
or, and upon conviction thereof shall be pun-
ished by a fine,” éte.

The question as to the constitutionality of
this statute is the only one involved in the
ezxse- Counsel for defendant assail the stat-
ute from all directions, and urge its invalid-
ity on several grounds, but we need consider
the points made by them only go far as they
are pertinent to the statute as applied to
this particular ease. We will not stop to
inquire whether it would be within the power
of the legislature to limit the number of ap-
prentices a barber should be permitted to
have at one and the rame time. Such ques-
tion has no bearing upon the one now before
us, It wil] be time enough to consider and
determine it when it is presented in some
case where that particular vielation is com-
plained of. The question in this case is, Is
it competent for the legislature to prohibit
persons from practising the calling of a bar-
ber without first obtaining a license or cer-
tificate of registration?! Laws enacted for
the purpose of regulatinz or throwing re-
strictions around a trade, calling, or oceu-
patien, in the interests of the public health
and morals, are everywhere upheld and sus-
tained. Such Jaws are within the police
power of the state, and are universally sus-
tained where enacted in the interests of the
public welfare. The question presented in
cases where the validity of such laws is
called in question is no longer the power or
authority of the legislature to enact them,
but whether the occupation, calling, or busi-
ness sought to be regulated is one involving
the public health and interests. A person
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engaged in such an occcupation is not alone
interested therein. The public served by him
is also interested. Ie ig interested to the
extent that it provides and furnishes him
with employment and & means of livelihood.
The pub};ic is interested in his competency
and qualifications, and it is eminently proper
that there be thrown around the calling pro-
tection from intrusion by incompetents, and
others inimical to the publie good. It is un-
necessary to discuss the grounds upon which
such laws are upheld, or the objections urged
against them. Counsel for defendant ably
present their side of the question, but the
authorities are all against them. We cite,
a3 pertinent to the question, State ez rel
Powell v. State Mcdical Examining Bd. 32
Minn. 327, 50 Am. Rep. 575, 20 N. W. 238;
State ex rel. Chapman v. Stete Bd. of Medi-
eal Examincrs, 34 Minn. 387, 26 N. W. 123;
Barbier v. Connolly, 113 U. 8. 27, 28 L. ed.
923, 5 Sup. Ct. Kep. 357; [People ex rel,
Nechameus v. Warden of City Prison, 144
N. Y. 520, 27 L. R. A. 718, 3% N. E. 686;
Kinger v. State, 72 Md. 464, 8 L. R, A. 551,
19 Atl. 1044; Dent v. West Virginia, 129 UL
5. 121, 32 L. ed. 623, 9 Sup. Ct. Rep. 231,

Is the occupation of & barber a calling or
trade involving to any degree the publie
health and publie good? If it is, the law
must be sustained. We hold that it is, and
that the health of the citizen, and protection
from diseases spread from barber shops con-
ducted by unclean and incompetent barbers,
fully justify the law. It is a fact of which
we must take notice that the people of to-day
come in contact with, and engage the services
of, those following the occupation eof barber,
as much as, if not more than, any other oe-
cupation or profession. \We must take no-
tice of the fact, too, that the interests of the
public health require and demand that per-
sons following that occupation be reasonably
familiar with, and favorably inclined
towards, ordinary rules of cleanliness; that
diseases of the face and skin aré spread from
barber shops, eaused, no doubt, by unclean-
Yiness or the incompetency of barbers. We
must take notice eof the fact that to attain
proficieney and competency as a barber re-
quires training, study, and ewperience,—-
training in the art, and study and experi-
ence in the management and conduct of the
calling. A design and purpose to protect
the publie from injnrious results likely to
follow from such conditions is the founda-
tion of statutes like this. And, as we must
take judicial notice of the foreaving facts,
the foundation for this law is apparent. And
it may be said. further. that there is as much
reason for a law of this kind as to barbers
as there is for such a law as to dentists,
pharmacists, lawyers, and plumbers. It is
cnacted in the interests of the public health
and welfare, and we sustain it.

The eontention of appellant that if the
law is sustained he will be unable to con-
tinue in his business, because he cannot now
obtain a license, is not sound, He was a
barber engaged in the oceupation at the time
of the approval of the law, but he failed to
meke application for a license under the
43 L. R. A.
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terms of § 7, above quoted, within ninety
days,.or at all; and his contention is that,
because he does not come within either of the
three classes of applicants Bi)eoiﬁed in § 8, he
cannof obtain a license at all. This statute,
like zll statutes enacted in the interests of
the public welfare, is entitled to a broad and
liberal construction, and one that will give
force and effect to the intention of the law-
making })ower. Applying such a construe-
tion, we hold that a person who has followed
the occnpation of a barber for three years
in this state, and is otherwise possessed of
the necessary gqualifications, is entitled to a
certificate of registration, the same as a per-
son coming into the state from another state.
There was no intention to discriminate
against barbers of this state and in favor
of those residing in other states, and a con-
struction of the law which would result in
such diserimination cannot be permitted.

This dispeses of all questions deserving
special mention. -

Order affirmed.

Conrad J. ERTZ, Respt.,
Lo

PRODUCE EXCHANGE of the City of Min-
neapolis et al., Appts.

(eeeneee . MinD o.or,a.)

*A compiaint which alleges that the
pinintiff, a dealer in farm produce,
had & profitable business, that the defend-
ants had conspired togeiher to refuse to deal
with him and to induce others to do likewise,
It not appearing that thelr interference with
his bnsiness was to serve any legitimate In-
terests of their own, but that it was done
maliclousty, to injufe him, and that the con-
gpiracy had been carried Into execution,
whereby his busloess was rulped, states s
cause of action.

(February 8, 1200.)

PPEAL by defendants from an order of
the District Court for Hennepin County
overruling a demurrer to a complaint filed to
recover damages for injuries to plaintiff's
business by defendants’ allemed wrongful
combination to refuse to deal with him. Af-
firmed.

The facts are stated in the opinion.

Messrs. Stiles & Stiles {or appellants.

Messrs. James Robertsom and M. C.
Brady, for respondent:

The opinioa in Bekn Mfg. Co. v. Hollis, 54
Minn. 223, sub nom. Bokn Mfg. Co. v. North-
western Lumber Men’s Asso. 21 L. R. A, 337,
55 N. W. 1119, was written with reference

*Headnole by SrtarT, Ch. J.

NoTE.—For boycott or consplracy to Injure
business, see also Bohr Mfz. Co. v. Northwest-
ern Lumbermen's Asso. (Minn) 21 L. B. A,
337. and noie; Cote v. Murphy (Pa.) 23 L. R.
A. 135;: Jackson v. Stanfield {Ind.) 23 1. R. A.
58%: Grahsm v. St. Charles Street R, Co. (FA)
27 L. R. A, 416; Macauley Bros. v. Tierney (R.
Ly 37 L. R. A. 433 ; Hartnett v. Plaimmber’s Saop-
ply Asso. (Mass.) 38 L. R. A 194; Brewster v.
C. Miiler's Sons (Ky.) 38 L. R. A, 505; Dore-
mus v. Hennessy (Iil.) 43 L. B. A. 797; and
Boutwell v. Marr (Vt.) 43 L. R. A, 803.
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only to the case under consideration, and it
cannot etand (even in the absence of an anti-
trust siatute) as a general rule.

There was an attempt on the part of retail
dealers to protect their business from the
encroachments of a wholesaler. In the ease
at bar it is an attempt of some retailers,
through malice, to injure the business of a
competitor.

In the ore case it was not actionable, and
in the other it was.

Delz v. Winfree, 80 Tex. 400, 16 8. W. 111;
Van Horn v, Van Horn, 52 N. J. L. 284, 10
L. R. A. 184, 20 Atk 485; Doremus v. Hen-
nessy, 176 111.608,43 L.R.A.T97,52N. E.924.

The Bohn Case has not met with favor by
the majority of the courts of Jast resort.

Hopkins v. Oxley Stacve Co. 49 U. S. App.
709, 83 Fed. Rep. 912, 28 C. C. A. 99; Jack-
gor v. Stanficld, 137 Ind. 592, 23 L. R. A.
583, 30 N. E. 345, 37 N. E. 14,

Injuries to property indirectly brounght
about by menaces, false representations, or
frand create as valid a cause of action as any
direct injury from force or trespass,

Addison, Torts, p. 20; Walker v. Cronin,
107 Mass, 5G2; Carew v. Rutherford, 106
Mass, 10, 8 Am. Rep. 287.

The complaint in this action shows (1)
intentional and wilful acts, (2) calculated
to cause injury to plaintitT in his lawful
business, (3} done with the unlawful pur-
pose to eause such damage and loss, without
right or justifiable cause on the part of de-
fendants {constituting malice), and (4) ac-
tual loss and damage resulting. This was
sufficient.

Walker v. Cronin, 107 Mass. 562; Delr v,
Winfree, 80 Tex. 400, 16 8. W. 111; Van
Horn v. Van Horn, 52 N. J. L. 284, 10 L. R,
A 184, 20 Atl. 485; Boutwell v. Marr, 71 Vi.
1,43 L. R. A. 803, 42 At). 607; People ex rel.
Mellhany v. Chicago Live Stock Exchange,
170 HI 536, 39 L. R. A. 373, 48 X, E. 1062;
(Grakam v. §i. Charles Street R. Co. 47 La.
Ann. 214, 27 L. R. A. 416, 16 So. 806; c-
Henry v. 8neer, 36 Towa, 649, 10 N, W, 234,

Chapter 359, Laws 1399, controls and gov-
erns the action at bar,

The lezislature, not content with making
the acts of appellants unlawful, has by § 2 of
£aid act made them criminal.

The allezations of the complaint bring ap-
Pellants clearly within the statute.

United States v. Trans-Missouri Freight
dss0. 166 U. S. 324, 41 L. ed. 1021, 17 Sup.
Ct Rep. 540; Tnited States v. Addyston Pipe
& Steel Co. 54 U. S. App. 723, 85 Fed. Rep.
279,20 C.C. A. 141,46 L. R A. 122,

Where a party commits an act which is
criminal, and ancther suffers damages in
tonsequence, a right of action accrues to the
Injured party.

Cooley, Torts, 88-124; 8 Am. & Eng. Ene.
Law, 2d ed. p. 508; 1 Bishop, Crim. Law,
264; 2 Addison, Torts, 850; Doremus v.
i{"’,‘,’;i_“”’ 176 Il 608, 43 L. R. A, 797, 52 N.

Start, Ch. J., delivered the opinion of the
ooirt ;

The defendants interposed a general de-
48 L R A,
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murrer to the complaint in this ease, and
they appealed from the order of the district
court of the county of lennepin overruling
their demurrer. The material facts allexed
in the complaint are these: The plaintiff
is now, and for two and a half years past
has been, enzaged, at the city of Minneupo-
lis, in the business of a commission mer-
chant, buying and selling {arm produce and
commodities. Ilis profits from his business,
prier 1o the committing of the wrongs here-
inafter stated by the defendants, were $20,-
000 per year. To enable him to conduct his
business, it has been and is necessary for him
to buy such farm produce and commodities
in the market at Minneapolis, and resell the
same to his custemers. The defendants,
during the time the plaintiff has so con-
dueted his business, have been, and still are,
engaged in buying and eelling farm produce
and eommeodities, and they are practically
all the persons, firms, and corpoiations who
are engaged in such business in the city of
Mirneapolis, and during such time they have
and still do control, regulate, and govern the
quanfity and price of such farm produce and
eommodities, and the purchase ard sale
thereof. The plaintiff, prier to July 19,
1849, was aeccustomed to and did purchase
the produce and commoditiea so dealt in by
hira from the defendanis, and paid them
therefor in full, Dut on the day named, and
at various subsequent times, the defendant
the produce exchiange conspirved, confeder-
ated, and agreed to and with all of the other
defendants herein not to sell to, or buy ef,
plaintiff, in any manner, any farm produce
or commodities for the purpose of earrying
on his business, The defendant the produce
exchange then and there did maliciously so-
Iicit and procure from all of its codefend-
ants, and each of them, and from many other
persons to the plaintiff unknown, an agree-
ment not to sell to, or buy from, plainiiff
such products and commedities, and did so
induce its codeiendants, and each of them,
and other persons, by the zid of, and throuzh
the influence of, all of the defendants, not
to sell to, or buy of, the plaintiff any of such
products and eommaodities, for the purpose of
his business or otherwise, In pursuance of
stch conspiracy, each and all of the defend-
ants have, with such malicious and unlaw-
ful intent, ever since July 19, 1809, refused
so to sell to, or buy of, the plaintiff, and have
daily circulated among and reported to the
patrons of the plaintiff that he was unable
to buy, such products and commodities, with
the intent of inducing such patrons to dis-
continue doing business with the plaintiff.
The business of the plaintiff, by reason of the
premises, has been ruined, and he has been
damayzed thereby in the sum of $25,000.

If the allegations of the complaint are
true, and the demurrer admits them, it is
certain that the plaintiff has suffered ma-
terial financial injury by the acts of the de-
fendant. Does the law afford him any rem-
edy?! Counsel for the defendants insist that
the question must be answered in the nega-
tive, because their acts in the premises were
lawful, and, being so, the intent with which
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they did the acts is immaterial, It may be
conceded that, if the acts of the defendants
were lawful, the motive which actuated them
is immaterial in determining the strict le-
gal rights of the parties. The question,
then, is, Were the defendants’ acts legal?
In its broadest aspect, this question involves
considerations of the highest importance to
the individual and to the public. The genius
of our free institutions encourages all men
to seck better fortunes, higher levels, and
larger opportunities for success in life.
Therelore, within proper limits, it is both
lawful and commendable for men to com-
bine for the purpose of securing better wages
or larger returns from their business ven-
tures.. It is not, however, our purpose to
enter upen any general discussion as to the
limitations upon this right of men to com-
bine for the purpose of furthering their own
interests, without reference to the rights of
others. Our sole purpose is to inquire
whether the acta of the defendants in this
case were, as to the plaintiff, lawful. The
defendants rely upon the case of Bohn Mfg.
Co. v. Hollis, 54 Minn, 223, sub nom. Bohn
Mfg. Co. v. XNorthwestern Lumberfien’s
Asse. 21 Lo R, A, 337, 55 N, W, 1119, in sup-
port of their contention that the defendants’
acts in question were Jawful. The general
propositions of law laid down in the decision
in that case are sound, as applied to the
facts of that particular case, which were sub-
stantially these: The defendants were re-
tail lumber dealers, and formed a voluntary
association, by which they mutually agreed
that they would not deal with any whole-
sale dealer who should sell lumber to persons
not dealers at the place where a member of
the association was carrying on business.
The object of the association was to protect
its members against sales by wholesale deal-
ers to contractors and consumers. In case s
wholesale dealer made any such sale, and re-
fused to make amends therefor, as provided
by the by-laws of the association, its secre-
tary was required to notify all of its mem-
bers of the fact, and thereafter such mem-
bers were to refrain from dealing with the of-
fending wholesale dealer. The plaintiff, the
Bolin Manufacturing Company, a wholesale
dealer, having made such a sale, the secre-
tary of the asscciation was about to send no-
tice of the fact to all of its members. There-
upon the company commenced an action for
& permanent injunetion, enjoining the de-
fendants from issuing such notices. This
court held that the action would not lie.
The decision was correct, but it is not ap-
plicable to the alleged facts in this case. It
s to be noted that the defendants in the Bokn
Case had similar legitimate interests to pro-
tect, which were menaced by the practice of
wholesale dealers in selling lumber to con-
tractors and consumers, and that the defend-
ants’ efforts to induce parties not to deal
with offending wholesale dealers were lim-
ited to the members of the association hav-
ing similar interests to conserve, and that
there was no agreement or combination or at-
tempt to induce other persons not members of
43 L. R. AL
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the association to withhold their patronage
from such wholesale dealer. In this respect
the case differs essentially from the ome at
bar, in which the complaint does not show
that the defendanis had any legitimate in-
terests to protect by their alleged combi-
nation. On the contrary, it is expressiy al-
leged in the complaint that the combination,
which was carried into execution, was for
the sole purpose of injuring the plaintifi’s
business, and that the defendants conspired
to induce the plaintiff’s patrons and persons,
other than the defendants, to refuse to deal
with him. Such alleged acts on the part of
the defendants are clearly unlawful.

It is true, 23 claimed by the defendants
and as stated in the Bohn (ase, that a man,
not under contract obligations to the con-
trary, has a right to refuse to work for, or
deal with, any man or class of men, as he
sees fit, and that the right which one man
may exercise singly many may lawfully agree
by voluntary association to do jointly, pro-
vided they do not interfere with the legal
rights of others. But one man singly, nor
any number of men jointly, baving no legiti-
mate interests to proteet, may not lawfully
Tuin the business of another by maliciously
indueing his patrons and third parties not
to deal with him. See Walker v. Cronin,
107 Mass. 562; Delz v. Winfree, 80 Tex, 400,
16 8. W. 111; Graham v. St. Charles Street
R. Co. 47 La. Ann. 214, 27 L. R. A, 416, 16
So. 806; Hoplins v. Oxley Stave Co. 49 U. 8.
App. 709, 83 Fed. Rep. 912,28 C. C. A_ 99,

This is just what the complaint in this
ease charges the defendants with doing, and
we hold that it states a cause of action.

Order affirmed,

STATE of Minnesota, Respt.,
P,

Lyman E. COWDERY, 4ppt.
{evreeneMinn. oaasesl)

*1. A provizsion in a storage receipt,
issued under § 7646, Gen. Stat. 1894, that
the stered proper@$ may be mingled with
other property of the same kind, or trans
ferred to other elevators or warehouses, does
not confer authority on the warehouseman
to sell the property described therein.

2. Under such a receipt, when it In other
respects conforms to the provisions of § 7648,
Gen. Stat. 1824, the contract is a bailment,
and not a sale.

%, Flax is ineladed within the meaning and

Intent of §§ 7645 el gcq., Gen, Stat. 1504, and

is subject to the protection of the warehouse

law.

The evidence in this case does not
show beyond a reasonable doubt that
there was an intent to defrand the prose-
cutor, which is an essentlal ingredient of the
_ olfense charged, and the conviction is there-

tore set aside, -

(February 6, 1900.)

+

*Headnotes by LoveLy, J.

Nork.—As to sale of goods stored by ware-
houseman, see Hall v, Pillsbury (Minn.) 7 L.
R. A_ 529, and note.
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PPEAL by defendant Cowdery from a
judgment of the District Court for
Dodge County convicting him of larceny in
fraudulently misappropriating flax which
bad been delivered to him for storage. Ke-
versed, ’
The facts are stated in the opinien.
Messrs. Childs, Edgerton, & Wickwire
for appellant.

Messrs. W. B. Douglas, Atterney Gener-
al, and C. W. Somerby, for respondent:

The tickets issued to complaining witness
by the firm of Cowdery & Wheeler were con-
tracts of bailment,

State v. Barry (Minn.} 79 N. W, 656;
Neuwhall v. Paige, 10 Gray, 368; 3 Jones,
Bailm. 56.

Wherever a criminal intent can be shown
along with the other essentiala of the offense,
a prosecution under the Penal Code for lar-
ceny will lie.

The jury found from all the circumstances
the essential eriminal intent.

All that is necessary on this question of
intent is that the intention to appropriate
another’s property to one’s own use be pres-
ent at the time of the taking, and it is suffi-
cient if the intention be to appropriate such
property for the time being; and a mental
rezervation or hope entertained, to be able
in the future to make restitution, does not
relieve the act of ita eriminal character,

McLain, Crim. Law, 15 641, 631.

The indietment was sufficient.

State v. Barry (Minn.) 79 N. W. 656;
State v. Comings, 54 Minn. 359, 56 N, W,
50; Ritter v. State, 111 Ind. 324, 12 N. E,
501; People v. Hill, 3 Utah, 334, 3 Pac. 75;
State v. Comfort, 22 Minn. 271; State v.
New, 22 Minn. 76. :

Mr. J. J. McCaunghey also for respond-
€nt.

Lovely, J., delivered the opinion of the
court:

Defendant, who was jointly indicted with
another person, was convicted of the crime
of larceny, as bailee, in fraudulently appro-
priating a quaatity of flax to his own use,
with intent, as charged in the indictment,
“to deprive the owner thereof of his prop-
erty,” under the provizioms of subdivision
2, § 6709, Gen. Stat. 1874, Lyman E. Cow-
dery was a warehouseman, and, with his
partner, was running an elevator at Kasson,
where he received, from time to time, quanti-
ties of flax from the prosecuting witness,
Eradshaw, aggregating in amount 760 bush-
€13, and evidenced by nine receipts or tickets,
which were given to the owner of the flax,
and which the prosecution insist constituted
the relation of bailor and bailee between the
Parties thereto, under the warehouse laws
of this state. Sections 7645 ef seq., Gen.
Stat. 1894. The warehousemen became in-
solvent, made an assignment, and were un-
able either to furnish the flax or put up the
equivalent in money. The defendant in-
Bists that the tickets or storage receipts did
Not create the relation of bailment between
defendant (who was tried alone) and the
owner of the flax, but by the terms of such
8L R A
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receipte constituted a sale thercof to the de-
fendant and his partner, or, at least, author-
ity to part with the flax; that the warehouse
law, under which such contract of bailment
must be established, does not apply to flax;
also that, by reason of the previous business
relations and conduct of the owner of the
property stored with the defendant, the lat-
ter was led to believe that he was authorized
to deal with the flax without reference to
the terms of the receipts; from which, as
defendant claims, it follows that there was
ne proof of the necessary intent to defraud,
which as alleged in the indictment is an es-
sential element of the statute, and must
therefore be proved. The warehouse re-
ceipts referred to contain the requisites of
§ 7646, Gen. Stat. 1894, in all respecta. They,
“in clear terms state the amount, kind, and
grade of the grain stored, the terms of stor-
age,” and, in addition, the following provi-
sion, which embraces the pith of the conten-
tion upon the construction of the storage re-
ceipt, riz.: “Express authority is given, by
acceptance hereof, that said grain or seed
may be mingled with grain or seed of other
persons, and shipped or removed to any other
elevator we may select.” And it is urged
that these provisions, which authorize a re-
moval of the flax, ete., take this case out of
the provisions of the Penal Code.

It is urged, in support of this claim, that
an interpretation of the warehouse statutes
should be made that does not conflict with
the generally settled rules of the common law,
and that the particular provision of these
contracts quoted above is ineonsistent with
the theory of a bailment. While it is un-
questionably true that the commingling of
the property of ome person with the prop-
erty of another, with the consent of the own-
ers, 8o as to destroy the specific identity of
each, conclusively negatives the relation of
bailor and bailee upon commeon-law rules, it
must be remembered that it was the object
of the statute to provide a remedy for the
protection of the agrieultural producers of
this state which they did not have before,
and, if the purpose and practical means by
which such protection is afforded is to bz
found clearly expressed in the statute, it
necessarily must be the statute, instead of
the commen law, that we are to interpret.
It is our duty to discover the true legisla-
tive intent expressed by the statute, for,
within constitutional limitations, that is al-
ways the real test in such cases. We cannot
allow a repeal or modification of a statute
by the law which the statute itself seeks to
change; this is eelf-evident. XNeither can
we 'abridze the effectiveness of a wholesome
statute by judicial construction or finesse.
The very nature of the business that has long
been conducted in this state by the ownera
of elevators and warehouses in dealing with
the agricultural producers would lead to the
inference that the provisions of the statute
referred to were intended to create on the
part of the warehousemen an obligation to
have the owner’s property or its equivalent
ready for delivery when called for. The re-
ceipt, according to the statute, must be in
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writing, and it must state amount and grade
of grain, charges for storage, and advances
paid, which receipt shall be prima facie evi-
dence that the bolder thereof has in store
with the party issuing such receipt the
amount of grain, of the kind and grade men-
tioned in such receipt, and penal provisions
follow amainst false statements, ete. The
supocestion arises, Why should this contract
be in writing? Why so explicit? and Why,
upon its face, should evidence of its present
money value be required, unless it was in-
tended to be evidence of title and to become
negotiable? And it follows that, if the title
of the properly is to remain in the owner,
by necessary implieation, that the contract,
while not a common-law bailment, becornes
vested with the characteristics of that trust
relation, and is a bailment under the stat-
ute. We do not think that the acts of ming-
ling produce of one person with that of an-
other, or the removal of such property from
one eclevator to another, are in necessary
conflict with this view. These acts are es-
sential in the conduct of the elevator and
warchouse business, It must be mingled
with other produce, if it is taken in store,
or there would have to be a warehouse for
every patron; and, in facilitating the busi-
ness in question, it likewise may be necessary
to remove the property stored from one de-
pository to another, to accomplish practieal
ends, The earnestness of the alle eounsel
for defendant in presenting their views upon
this peint has led to this consideration of
this view, rather than any serious doubt
upon the question itself; for we think the
contention now urged has been anticipated
sand specifienlly provided against by the
warchouse law itself. Section 7645, Gen.
Stat. 1594 —the preceding section to the one
last referred to,—provides, inter alia, “that
whenever any grain shall be delivered for
storage to any person . . such delivery
shall in all things be deemed and treated as
a bailment, and not as a sale, of the property
so delivered, notwithstanding such grain may
be mingled by such bailee with the grain of
other persons, and mnotwithstanding such
grain may be shipped or removed from the
witrehouse, elevator, or other place where the
same was stored,” ete.  While this languame
remains in the statute, it is difficult to see
how there ean be reom for interpretation, for
the lanzuage of the receipts in this case is
almost identical with the provisions which
the statute declares shall rot affect the lia-
hility of the warehouseman as bailee, and
that this court has so understood its effect
ia clear from its decision in State v. Barry
{Minn.) 79 N. . 556. Upon the receipts
themselves we think it is clear that defend-
apnt was a bailee, and amenable to the law
under which he was indicted.

Again, it is urged for defendant that the
warehouse acts do not provide for storage
of flax, which iz not included in any proper
definition of the word “grain.” The distine-
tive word of the statute is “grain,” and
“flax” is not specifically referred to by that
name, and it, of course, becomes & question
whether the storage of flax was within the
43 L. R. A,
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legislative intent when these acts were |
pussed. An imposing array of dictionaries
and encyclopedias were produced on the ae-
gument to show that grain is a berry and
tlax a fiber. But this is a question of rea-
sonable construetion of a statute, rather than
a scientific analysis, which must yield to the
popular understanding that ought to prevail
in such cascs. Courts appeal to dietionaries
in questions of doubt in science, and perhaps
in search of evidence of popular understand-
ing, when in doubt. But where, within the
knowledge of the court, the dictionary eon-
tliets with popular understanding, the latter
will be adopted, although it may require a
subsequent enlargement of the definitjons of
the lexicographer, which is continually nee-
essary, since the dictionary is an evidence,
rather than an originator, of definitions. We
have no doubt whatever from the custom at
the time these statutes were epacted that
they were supposed to apply to flax. It
would startle the legislature that enacted
them, or the legislatures that have convened
since without reeognizing the necessity of
amending them, as well as the faormers of
this state, who have eontinuously, since the
Iaw was passed, accepled receipts for de-
posits of flax, to tell them that in that re-
speet it was not the intention of the law-
makers to proteet them as well as the grow-
ers of wheat and barley. We think it wounld
likewise startle the warchousemen them-
selves to construe such a distinction into the
law. The defendant evidently saw no differ-
ence at the time of the issuance of his re-
eeipts to Bradshaw, for the words “grain™
and “flax” are uzed convertibly in such re-
ceipts, and we judge from the record that his
able counsel did mot urge this view during
ihe trial., or until after their briefs in this
court had been printed. YWhile in criminal
eases, under the harsh penal statutes that
once governed in England, nice ard techni-
ezl constructions upon indictments and stat-
utes were adopted in farerem vil®, a more
liberal rule has since prevailed, more con-
sistent with common sense, and we shall
adopt in this ease the construction which
protects the numerous bailors of flax In this
state, which we have no doubt was within
the lerislative, as well as the popular, mind
when these lJaws were enacied.

The remaining assignments of error, with
the exception of one, relate to alleged errors
that are not likely to occur again, and, in
view of the disposition we shall make of this
caze, need not be considered.

The evidence of defendant’s intent to de-
fraud in this record is solely the presump-
tion arisinz from his inability to turn over
to the prosecutor the flax stored upon de-
mand, and it seems doubtful if the complain-
ing witness intended a criminal prosecution
until many months afterwards. when such
demand, which seems to have been merely
formal, without expectation that "it wounld
be complied with, was wmade. It is true
that this proof of demand and refusal raises
a presumption of guilt, and makes a prima
facie case against defendant, but this pre-
sumption is so overcome by opposite infer-
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ences, from admitted and undisputed facts,
that we cannot permit the verdict to rest
upon it alone. We do not find in this record
any of the indicia of erime usual in similar
prosecutions. The defendant had made no
preparations for business collapse. He had
run his affairs in the usual way, which had
grown up, under the sanction of prosecutor
and his other patrons, for many years, un-
til, on a deelining market, he found himseli
short, and unable to meet all his obligations.
That defendant was a man of irreproachable
character was established at the trial by a
formidable number of witnesses, some of
whom had stored produce with him, and had
guffered loss, under the same circumstances
a8 the complaining witness. Previous to the
suspension of defendant’s business, ke and

CowDERY. 85

the prosecutor had conducted their business
relations upon terms of unlimited confidence,
for many years. The latter had stored his
produce with defendant, sometimes receiving
receipts and sometimes mot. In all such
cases it seems that such deposits were treat-
ed by defendant as if he had authority to
dispose of them according to his best judg-
ment, with the sanetion of the prosccutor.
These and other facts disclosed by the record
lend us to the conclusion that this verdict
should not, be allowed to stand. Our views
in this respect are strengthened by a state-
ment of the learned trial court, which ex-
pressed doubts of the justness of the result.

It is ordered that the judgment of the

court below be set aside, and a new f{rial
awarded. -

MISSISSIPPI SUPREME COURT,

J. J. HODGES, 4ppt.,
- v.

W. L. CAUSEY.
[ (PR | {F - TP |

1., A freapassing doz cannot lawfally bhe
killed merely becanse the owner haa been
notified to keep the dog off the premises.

2. The rensonable necessity for Killlng
a trespassing dog is a question for the
jury under ali the facta and circumstances of
the case.

3. The valone of a dog which has neo
market value may be shown by proving
the pedigree, characteristics, and qualities
of the dog, and then proving by witnesses
who know these things their opinicns as to
the wvalue,

{Jannary 1, 1900.)

PPEAL by plaintiff from a judgment of

the Circuit Court for Sunflower County

in favor of defendant in an action brought to

tecover damages for the killing of a dog.
Reversed.

The defense was that the dog was trespass.
ing, and that the killing was done to prevent
it from damaging corn and cotton in the field
through which it was running, and that
plaintiT had been notified to keep the dog off
defendant's premises.

Further faets appear in the opinion.

Yessrg, W. 8., Chapman and W. R.
Chapman for appellant.

Afessrs, Frank Johmston and Thomas
R. Baird for appellee.

Whitfield, J., delivered the opinion of the
‘eourt:
. It may be that "property in dogs is of an
imperfect or qualified nature,” as held in
Sentell v. New Orleans & C. R. Co. 166 U, 8.
698, 41 L. ed. 1169, 17 Sup. Ct. Rep. 693;
Ward v. State, 43 Ala. 161, 17 Am. Rep. 31;
Wilton v. Wesion, 48 Conn. 325; and Car-
thage v. Rhodes, 101 Mo. 175, 9 L. R. A. 352,

14 S, W. 181. And it is doubticss true that
much of the conflict of decizion touching this
subject is due to the varying statutes of dif-
ferent states as regards their being the sub»
ject of larceny, ete. But it is very correctly
said in the Jearned note to Hamby v. Samson
{Iowa) 67 Am, St. lep. at page 297, that “in
the United States there has been a quite no-
ticealle tendency in legislation and judicial
decisions to recognize a complete property in
dozs.” When the right to kill a trespassing
dow is in question, doubtless the difference in
nature and instinets between the dog and or-
dinary domestic animals, as the korse or cow,
may properly enter into ita solution. It is
said in the exhaustive note to this same case
of Hamby v, Saemson (Jowa) 40 L. R. A, at
page 510, that “it ias generally held that a
merely trespassing dog eannot be killed,” and
the authorities pro and con are cited. In
that note, and also in the note to Tonawanda
. Co. v. Hunger, 49 Am. Dec., at page 260,
illustrations are given of the corditions un-
der which it would be lawful to kill a tres-
passing dog: Sheep-killing dozs may be
killed; dozs destroying deer, fowls, or ether
animals, where necessary to their preserva-
tion; howling dogs on one’s premises may be
killed, ete. DBut it is said the dog must be
killed at the time and not on account of past
dimazre done by him. T4, and authorities,
The true rule is thus stated in 67 Am, St
lep., note, at pages 204, 203: “But one is
never justified in going to excessive lengths
in the defense of himself or his propertyfrom
assault or injury. The method of defense
adopted must bear a certain relation to the
character or seriousness of the threatened in-
jury. . . . The fact that a dog is tres-
passing does not justify his wanton or ma-
licious destruction.” And azain: “In any
case, the question as to whether the defend-
ant was justified in killing or injuring plain-
tiff’s dog should be submitted to the jury, to
be decided from 2 eonsideration of the pe-

RoTE—As to the right to kiil dogs, see Hub-
bard v. Preston (Mich.) 15 L. R. A. 24!}, and
#note; alzo Simmonds v. Holmes (Conn.} 15 L.
R. A, 253; Jenkins v. Ballantyne (Ctah) 16 L.
B. A 859; Nebr v. State (Neb.) 17 L. R. A
43 L. R. A,

T71; Bowers v, Horan (Mich.) 17 L. R. A
T73; Patton v. State (Ga.) 29 L. B. A. 732;
and Hagerstown v. Witmer (Md.) 39 L. B A,
6490. '

-
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culiar facts and circumstances of the case.”
The court virtnally told the jury, in its mod-
ifications of plaintiff's instructions, that, “if
they believed defendant had warned plain-
tiff not to let his dogs run in his fleld,” de-
fendant was not liable. This was error.
Noatice to keep his dogs out was one fact, but
not the only fact, to be considered. Notice
of that sort is not conclusive. See authori-
ties collected in paragraph 3,49 Am.Dee.259.
When it is borne in mind of what great value
some dogs are, the reasonableness of the gen-
eral rule against the right to kill a meretres-
passing dog is apparent. See Mullaly v. Peo-
ple, supra, 86 N. Y, 365, and note, 40 L. R. A,

. 510, Here, at the time this English deer-

ound was killed, she was running through
the corn rows in November, when the corn
was thoroughly matured. She had done at
that time no damace to the cotton. The de-
fendant says he killed her to prevent her do-
ing damage by knocking out cotton from the
stalks. The jury should net have been told
that notice was a perfect defense. All the
circumstances in evidence were before them,

. Missmaarrrt SupreMs CoUmT.
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and the reasonableness of the alleged neces-
sity of Killing the dog to save propertyshould
have been left to them, as a question of fact,
under proper instructions as to the Jaw,

The court also erred in its instruction as
to the necessity of proving market value.
The doctrine supported by resson and the au-
thorities is that you may prove the market
value if the dog has any, and, if not, then
hia “special or pecuniary value to his owner,
that inay be ascertained by reference to his
usefulness and services.” Heiligmann v.
Rose, 81 Tex. 222, 13 L. R, A_ 275, 16 S. W.
¥32. And it is perfectly competent to prove
the pedigree, characteristics, and qualities of
the dog, and then prove, by witnessgs who
know these things, their opinions as to the
value. Bowers v. Horen, 93 Mich. 429, 17 L.
R.A. 773,53 N, W.533. And on both these
propositions see, specially, the notes to Ham-
by v. Samsgon (Towa) 67 Am. St. Rep. 292,
293. with the authorities, and the other in
40 L. R. A, 515, 518 (viii.), et seq.

Judgment reversed, verdict set aside, and
cause remianded for a new trial.

MASSACHUSETTS SUPREME JUDICIAL COURT.

Daniel D. FORD

.
MT. TOM SULPHITE PULP COMPANY.

(172 Mass. 544.)

An employer need not warn an em-

Ployee whose special business is to oll a
shaft and Learing, of his introductien of a
st screw to fasten a coliar near the end of
the shatt, although It projects in such & man-
ner as to be likely to eaich the clothing of
peraons coming near it.
2. Evidence that it Is not customary
in factories 10 have collars with pro-
Jecting set screws placed oo revolving shafts
near pulleys, where It is necessary for em-
ployees to go frequently, Is not admissible to
show the duty of & particular employer
towards his employees.

(February 28, 1899.)

REPORT by the Superior Court for Hamp-
shire County for the opinion of the Su-
preme Judicial Court, of an action brought
to recover damages for personal injuries al-
leged to have been caused by defendant's
negligence. Judgment for defendant.

The facts are stated in the opinion.

Mr, John B. O'Donnell, for plaintiff:

The principle by which the servant is pre-
sumed to assume the risks of the business
should not be so extended as to impair in
the least degree the obligation resting upon
the master, in the prosecution of a business
invelving unusual risk of health, of life, or
limb, to employ well-guarded instruments
and eompetent agents.

Cayzer v. Taylor, 10 Gray, 274, 69 Am.
Dee. 317.

NoTrE.—Right 0of @ servant to recover for in-
juries cuused by projecting screwcs in shafls
and other moriag machinery.

1. Discussion of the quesiion schether the
mainienance of a sel screw imports ney-
tigeuce at common lawr.

I1. Liability of moster under statutes.
YII. Defenscs of assumption of risks and con-
tributory negligence,

1. Discussion of the question swhether the main.
ierance of G 8¢t screws imports negligence at
cammon law.

The dectrine adopted by some ecourts Is that
a master is, #8 matter of law, not guilty of neg-
ligence In malntaining an vancovered shaft with
a projecting screw, this doctrine belng refecred
to the principle that it i3 a common contrivance
preferabie to any Enown device for the pur-
pose which it Is des'gned to serve. Hale v
Cheney (1593) 158 Mass. 268, 34 N. E. 233
(there plaintiT was enly sixteen years of age,
hut no weight was attached to thisg facr) : Good-
now ¥, Walpole Emery Mills (158%) 146 Mass.
261, 153 N. Lk 576 Dillman v. Hamilton (15438)
14 Mont. Co. L. Rep. 92 (plaintiff was twenty
years old) ; Lewis v. Sitmpson (1832} 3 Wash.
641, 29 Pac. 207.
43 L. R. A,

Or, aa the rule may also be stated, to leave
gearings. set screws, and other parts of ma-
chinery voboxed is not negligence. where other
menufacturers in the same line of business oper-
ate their machinery in the same macper. Wa-
bash ¥aper Co. v. Webb (1596) 146 Ind. 303,
43 N. E. 474

It follows, therefore, that although there may
be 8 safer kind of set screw which is &lso in com-
mon use, the master owes the servant no duty
to box the pulley or shaft, ot to change the set
screw for a safer one. Rooney v. Sewall & D.
Cordage Co. {15894 161 Mass. 133, 159, 36 N. E.
368 ; Goodnow v, Welpole Emery Miils (1888)
140 Mass. 261, 15 N. E. 376.

Rut it has recently been held by one of the
Federal courta of appeals that the doctrine that
a master {e not bound to sbandon the nse of
a perticular machine which {3 in commen use
because there are other hetter and safer ma-
chines to be had, cannot be successfully in-
voked for the purpose of excusiog him for his
tailure to place a suitalle guard arpusnd ma-
chinery which fa of such a pature, or so lo-
cated, a8 to be a constant menace to the safety
of those who, in the discharge of their dutles,
are constantly compelied to pass In close prox- -
imity to it. In such & case the oblizaticn to
plece a galtable guard around the machicery is
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When the plaintiff entered the defendant’s
service he impliedly agreed to assume all the
obvicus risks of the business, including the
risk of injury from the kind of machinery
then openly used. This could mot include
working near such a set screw in the dask.

Rooney v. Sewall & D. Cordage Co. 161
Mass. 153, 36 N. E. 789.

Any person who allows s dangerous place
10 exist on his premnises is responsible for an
injury caused thereby to any other person
who enters on the premises by his invitation
-or procurement, in the use of due care and
without notice of the danger.

Coombs v. New Bedford Cordage Co. 102
Mass. 572, 3 Am. Rep. 506. :

Assuming that the set screw was always
there,in the darkandnotseenorknownby the
plaintifl, the risk was not so obvious that the
plaintiff must be taken to have assumed it.

Fore v. Mr, Tom Sorenire Pure Co.
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Redmund v. Butler, 168 Mass. 367, 47 N.
E. 108; Ciriack v. Merchants’ Woolen Co.
151 Mass, 152, 6 L. R. A, 733, 23 X, E. 829;
Dolphin v, Plumley, 167 Mass. 167, 45 N, E,
B7; McKce v. Tourtcllotte, 167 Mass, 69, 44
N. E. 1071, .

The set screw was not there when plain-
tiff made hia contract, and he did not know
of its existence., He therefore did not as-
sume the risk.

Rooney v. Sewall & D. Cordage Co. 161
Mass. 153, 36 N. E, 789,

1f the set screw was there when the plain-
tiff was employed, he, being a }aboring man,
should have been informed of it and instruct-
ed; a fortiori if it was not there till long
afterwards. In either case he should have
been informed and instructed by the defend-
ant.

De Costa v. Hargraves Mills, 170 Maszs.

no lesy lmperative than hia duty to remedy a
-defect in the machine ltself. Homestake Min.
<o, v. Fullerton {1503) 36 U. 8. App. 32, €9
Fed. Hep. 923, 16 C. C. A. 545.

‘I'bis humane and reasonable doctrine, which
-embodies the principle laid down by the Supreme
Court of the United States, that eonformily to
the usage of other employers does not con-
<lusively npegative the existence of negligence
{Wabash I. Co. ¥, MeDaniels (1882) 107 U. 5.
4354, 27 L. ed. 605, 2 Sup. Ct. Rep. 532), wasenon-
ciated in refusing to uphold the eontention of
defendant's counse] that sn employee might be
held to assume the risk of bolta protruding
from a coapling of a revelving shaft, notwilh-
standing a promise of the foreman to cover it,
<D the ground that such promise was, not to
repair an existing defect in the machinery, but
to supply a new or additional appliance which
the ewployer Is under no obligation to furnish.

The liability of the master was held to be
for the jury Lo decide, the evidence belng ihat
the servant’s clothing was caught upon pro-
truding bolta of a coupling of & rapidly revolv-
ing shaft located in a narrow and dark tunmel,
near & cross timber under which such employee
was obliged to stoop or crawl while passing
through the tunpel in the discharge of his
duties. Ibhid.

in Minnesota, also, it has been held that the
question as to a master’'s pegligence Js for the
Jury, in an action for injuries to a servant
whose coat sleeve was eanght by & set screw on
4 revolving shaft as he was attempting to place
% belt upon & pulley 2 inches therefrom, where
it appears that the head of the screw was not
Protected or guarded in any way, that it was a
<uibe % inch square and projected at Ieast 3§
of an inch from the shaft, which was revolviug
-about 150 times to the minute, and that it wag
frequently necessary to adjust the belt upon the
pulley. I'roke v. Southk Park Foundry & Mach,
Co. {1897) 68 Minn. 303, T1 N. W. 278,

Eut in another case the same court took the
Tatker refined distinction that even if the de-
fendant was negligent In having a shaft with
2 set screw projecting so far as to be dangerous
to A servant whose work required him to be In
close proximity to It, there could be no Hability
for an injury received by & servant who was
oiling the machinery at some distance awsay,
Where the ¢hances of his falling agalnst the
fhaft were so slight and remote that they coutd
TOT reasonably have been anticipated. Groff v,
Duluth Imperial Mill Co. {1894) 58 Minn, 333,
58 X. W. 1049,

The present writer ventures to think that
the reference to the test of reasonable antiei-
Pation is, under such circmmstances, wholly un-
Warrantable. That the duty to provide a safe
Place of work Inures in faver of all servants
Who are rightfully at the particular point whese
the dangerous conditlons which are alleged to

45 L. R A. 7

import culpabiilty are found, seems to be & nec-
essary corollary from the principles which de-
fine the position of a person Invited on premises,
as contrasted with the position of one who la
a mere licensee or trespasser. The only ground,
it 18 submnitted, upon which a servant injured
by uncovered machinery should be debarred
from recovery ls that his presence at the spot
where the accldent occurred amountes to pos-
itive contributory negligence, and that this is
the single case in which a master should be al-
lowed to excuse himaelf by the plea of nonuntict-
patlon.

In Galveston Qfl Co. v. Thompson (1890 78
Tex. 2353, 13 5. W. 60, the court ssems to have
regerded a shaft with protruding screws as an
appliance the maintenance of which imported
negligence, but the speciic ground of recovery
wag that the plaintiX had been negligently or-
dered to perform a service not within the scope
of his employment.

Whether &4 master can be held liable for omit-
ting to Instruct a servant as to the position of
a set acrew depehds upon whether the servant
was [nexperlenced to such a degree that he
could not reasonsably be expected to underatand
the danger arising from it, and the master Xoew
or ought to have known of that inexperience.
Ingerman v, Moore (1891) 90 Cal. 410, 27 Fac.
3086.

A machinist and engineer is ¢hargeable with
knowledge that set screws are in constant use
in machinery, and canpot hold a master liahle
for an omission to apprige him of the dznger
caused by one on a shaft which he ls repairing.
Goodnow v. Walpole Emery Mills (1858) 146
Mass. 261, 15 N. E. 578 ; Keats v. National IIeel-
ing Mach. Co. {1893) 21 U. 8. App. 636, 63 Fed,
Rep. 940, 13 C. C. A, 221.

As to the duty of instroction. see, generally,
note to James v. Rapides Lumber Co. (1595;
La) 44 L. BR. A. 33.

IL .Liobilily of master under stafutes.

Under the Massachusetts employers’ liability
act of 1887 It is held that a ser serew O 2 ma-
chine used for reeling wire doea not of Itself
constitute a defect in the ways, works, or ma-
chinery, where it 13 not out of order, and is &
common device fgr the purpose for which it ia
used. Donahue v. Washburn & M. Mfg. Co.
(1397) 169 Masa. 574, 48 N. E. 842.

But vnder the gimilar Ontario act, known as
the workmen's compensation for Injnries act
{Ont. Rev. Stat. 1857, chap. 141), the ceuclo-
siou arrived at has been that & verdict of & Jury
based on the theory that a set screw is a de-
fect 18 Justifable. (O'Connor v. Hamilton Bridge
Co. (1594) 25 Ont. Qep. 12, 21 Ont. App. Bep.
596, 24 Cnn, S, C. 598,

Whether a set screw is & breach of a statute
eXpresaly requirizg the covering of mmachinery
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373, 49 N. E. 735; La Fortune v. Jolly, 167
Mass, 170, 45 N, E. 83; Laplante v. Werren
Cotlon Mills, 165 Mass. 457, 43 N. E. 204;
O'Connor v. Adams, 120 Mass, 427,

Messrs. Brooks & Hamlilton, for de-
fendant:

There was no evidence of any breach of
duty by the defendant to the plaintiff.

Itooney v. Bewall & D, Cordage Co. 161
Mass, 153, 36 N. E. 789; Connclly v. Hamil-
ton Woolen Co. 163 Mass, 150, 39 N, E. 787;
Goodnow v. Walpole Emery Mills, 146 Mass.
261, 15 N. K. 576; Carey v. Boston & 3. R.
Co. 158 Masa. 228, 33 N. E. 512; Donehue
v, Waskburn & . Ufg. Co. 169 Mass. (74,
48 N. E. 542,

The evidence of custom in other factories
was immaterial.

Roeoney v. Scaweall & D, Cordage Co. 161
Mass, 161, 36 N, E. 789; Moynikan v. King's
Windsor Cement Dry Mortar Co. 168 Mass.
450, 47 N. E. 423; Tenanty v. Boston Mfg.
Co. 170 Mass. 323, 49 N, E. 654.

Holmes, J., delivered the opinion of the
ecourt:

This is an action by one of the defendant’s
workmen, brought under the statute and at
common law, for personal injuries caused

Massacuuserrs StrrEME JUDICIAL COURT.

FEB.,

by being caught by a set screw fastening a
collar near the end of a revolving shaft. Aec-
cording to the evidence for the plaintiff, the
sct screw had been put in since the begin-
ning of his employment, and, although he
had charge of the machinery in the room,
and oiled the shaft and bearing, he never
had seen this screw. It seems not to have
been disputed that there were other similar
set screws in the place. The shaft referred
to was about 13 feet from the floor, and at
the time of the accident the plaintiff was on
a platform 3 feet lower than the shaft, try-
ing to throw a belt off a pulley at the end of
it, on the other side of the bearing, and 1
foot distant from the set screw. There was
not must light. The presiding judge took the
case from the jury, and it is here on report.

We are of opinion that the ruling was
right, and that the case cannot be distin-
guished satisfactorily from the numerous
other cases in this commonwealth already
decided concerning set screws. Donahue v.
Waskburn & M. Mfy. Co. 169 Mass. 574, 48
N. E. 842, and cases cited. This case shows
that a few years ago a set screw was a com-
mon device. There is no evidence that it
has ceased to be one. In Goodnow v, Wal-
pole Emery Mills, 146 Mass. 261, 267, 15

seems to depend upen the terms in which It is
expressed.

Thus, shafting and set screws in a factory,
suspended D feet above the floor, are not withmm
the provisions of N. Y. Laws 1892, chap. 63,
§ 8, requiring them to be “properly guarded™
Glassheim v. New York Economical Prioting Co.
(1893) 13 Misc. 174, 34 N. 1. Supp. 69.

On the other hand, the malntenance of ump-
protected spindles with & projectlng set screw
basg in Canada been regarded a9 a breach of the
factorles act (Ont. Rev. Stat. 1887}, chap. 208,
§ 15, subsec. 1, by which the requirement is
that *‘moving machinery shall be fenced.”
O'Connor v. Hamilton Bridge Co. (1594) 23 Ont.
Rep. 12, 21 Oat. App. Rep, 596, 24 Can. 3.C.598,

I11. Defenses to arsumption 6f risks ond com-
tributory negligence.

An experienced workman not shown to have
been under full age or of less than average un-
derstanding assumes the risk of his glove catch-
ing on the get screw of 8 machine used for reel-
iog wire, wblle reaching In his hard to get the
wire for the purpese of taking the reel from the
tlock. Donabue v. Washburn & M. Mfg. Co.
{1597) 169 Mass 574, 43 N. E. 842,

it is for the jury to say whether the risk of
crossiog a revolving shaft with two set screws
projecting therefrom was appreciated by a serv-
ant whko had no knowledge of machinery, and
who was performing such duties that he bad
nothing to do with the operation of the shaft.
Roth v. Northern ¥. Lumbering Co. (I850) 18
©Or. 203, 22 T'ae. 842, .

It is pot a couclesion of law from the fact
that the plaintiff was aware of the exisience of
& set screw, nnd sprightly for one of his years,
that he was aware of the risk of passing over
the shaft while in motion. Dowling v. Allen
(1551 74 Mo, 13, 41 Am, Rep. 208,

Whatever danger there Is in the fact that a
screw projects beyond tbe crank of a hand car,
and that tlere is for this reason an increased
probability that the clothes of & man turaning
the crank may be caught, I8 as well known angd
a8 obvicus {0 one who has used the car for sev.
eral days 8s It is to hig employer, Carey v,
Iostos & M. R. Co. (1893) 158 Masg 225, 33
N. E. 512
43 L R A,

An employee in a mill, who, acting within the
gscope of his duty, is ordered by the foreman to
go up a ladder standing against a belt box lato
which a revolving shaft runs at right aogies
and nall a board on the box, In performaing the
service is injured by his apron and jacket catch-
ing on the shaft which is plainly visible and is
gseen by him. caunet recover from his employer.
Russet]l v. Tillotson (1583) 140 Mass 201 4N E.
231.

A servant who drives a wagon along a par-
ticular way by the express direction of his mas-
ter's representative, and is injored by the pro-
jecting bolts of a revolving shaft which, when
it i8 too late, he finds himseif uwnable to olear,
while seated fo the wagon, I8 not debarred from
recovery by the rule that & servant mast, at his
peril. choose the saferof two alternative methods
of doing his work. Such a direction Is an im-
plied statement that the way indicated iz rea-
sobably safe. and an instruction withdruwing
the consideration of the direction from the jury
is erroneous, when the question of the servaot's
exercise of due care Is submitted to them.
Hawking v. Jobnson (18%6) 103 Ind. 29, 53 Am.
Rep. 169, 4 N. E. 172

The question as to coutributory negligence of
a servant Injuted by catching his coatr sieeve
upon a zet screw upon a3 revolving shaft while bhe
was attempting to adjust a belt upon a puiley on
the shaft is for the jury, where it appears that
he had often adjnsted the pulley, and bhad pever
noticed the screw, and that other employees wao
had adjusted the belt in the same manner had
not hoticed it. ¥ruke v. South Park Foundry &
Mach. Co. (1897) 68 Mion. 203, T1 N. W. 278.

In Dowling ¥. Allen (15881) T4 Mo 13, 41
Am. Rep. 295, it was held that it was for the
Jury to determine whether & boy of seventeen,
who was working In a foundry, was negligent,
where he was ordered to stop an engine and to-
hurry, this not being a part of hisregulardaties,
and in executing the order his trousers were
caught by an ancovered set screw and collar oo
g revolving shaft over which he stepped.

CBL
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N. E. 578,—a case very like the present,—-
it was said that “there was no danger which,
in view of the plaintiff’s knowledgze and ca-
pacity, mnst not have been well understood
by and apparent to him, and there was,
therefore, no pesligence on the part of the
defendant in exposing him to it.” See also
Hale v. Cheney, 159 Mass. 268, 271, 272, 34
N. E. 255. In Rooney v. 8ewcell & D. Cord-
age Co. 161 Mass. 153, 36 X. E. 7890, it was
held that an emplayer did not need to warn
an adult workman of the prescnce and dan-
gera of a set screw when employing him.
As has been said or implied in other cases,
where the danger is obviously great, as in
the case of a revolving shaft, it is not neces-
aary to give warning of elements which mere-
ly enhance the risk. Carey v. Boston & M.
B, Co. 158 Mass. 228, 231, 33 N. L. 512, See
also Keats v. National Heeling Yach. Co, 21
U. S. App. 656, 65 Fed. Rep. 940, 13 C. C.
A, 221, The same considerations apply to
the subsequent introduction of a set screw,
when, as here, there is no pretense that the
plaintiff remembered the alleged previous
eondition of the shaft, and was acting in re-

Forp v. Mr. Tou Screarre Poir Co.
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liznce upon his former observation; and
when, further, it was the plaintiff’s especial
business fo take charge of the machinery,
and therefore to inform himself of ita con-
struction.

The question “whether or not it is cus-
tomary in factories to have a collar with a
projecting set serew placed neara pulley where
it is necessary for a person to go frequeatly
to do something with reference to putting on
a belt,” etc., was properly excluded. See
Rooney v. Sewall & D. Cordage Co. 161
Mass, 153, 161, 36 N. E. 780. The question
in this highly specific form, supposing it to
admit of an honest answer, must have been
intended to furnish a pattern upon which
the jury were to model the defendant’s duty,
and it was at least within the discretion of
the judge to exclude evidence directed to that
point. It would have been admissible, no
doubt, to show that set screws were going
out of use, and no longer were to be expected
or looked out for without special warning.
But that was not what the evidence meant.

Judgment for defendant,

NEW HAMPSHIRE SUPREME COURT.

STATE of New Hampshire
v

Louis L. WELLS.

One wwho solicits orders for a firm hav-
fng & permanent place of basiness in
the state, without carrying Any goods ex-
cept these which have been previously or-
dered by his customers, or exposing any goods
for sale, ia not doing “business as a hawker or
peddler,” not “exposing for sale or selling”
goods, within thke meaning of Laws 1897,
chap. 76, requiring a license from peddlers.

N (March 17, 18993.)
ESERVATION by the Belknap County
Court for the opirion of the full bench
of an indictment for selling goods without a
license contrary to the provizions of the stat-
ute. Judgment for defendant.

Defendant resides in Laconia, and is em-
Ployed to go from place to place within the
counity taking orders for certain kinds of
Eroceries. The orders would be taken and
filled from the employer’s store in Concord,
snd delivered by defendant in about a week
from the time when taken. He neither car-
Ted nor exposed for sale any goods, but con-
fined himself to taking orders and delivering
the goods to £l them.

Further facts appear in the opinion.

Mr. F. M. Beckford, for the State:

Chapter 76 of the Laws of 1807 was in-
tended to protect local dealers in their lo-
cality, and also the publie against the fraud
toa often imposed upon the people by hawk-
crs and peddlers,

Graffty v. Rushrille, 107 Ind. 502. 57 Am.
Rep. 131, 8 N. E. 609; 3 Jacob, Law Dict. 1st
Arm. ed, 1811, p. 241; 10 Petersdorfl, Abr. p.
206; 1 Bouvier, Law Dict. p. 631; 2 Bouvier,
TLaw Dict. p. 306.

Going about taking orders constitutes a
sale within the meaning of the law.

Graffiy v. Rushville, 107 Ind. 502, 57 Am,
Rep. 131, 8 N. E. 60%; 9 Am. & Eng. Ene.
Law, p. 307; State v. Ascher, 54 Conn. 299,
7 Atl. 522,

The question of where the goods were pur-
chased by a hawker or peddler is of no con-
sequence. .

Laws 1897, chap. 46; State v. Powell (N.
H.) 41 Atl 171

Meegrs. Streeter, Walker, & Hollis, for
defendant:

A peddler is one who carries about small
commodities en his back or in a cart or
waron, and sells them.

Fegues ¥. Ray, 50 La. Ann. 574, 23 So. 104
Kennedy v. People use of LaJunta, 9 Colo.
App. 490, 49 Pac. 373; Com. v. Farnum, 114
Mass. 270; Com. v, Ober, 12 Cush. 493; Da-
venport v. Rice, 73 Towa, 74, 39 N. W. 191.

Neither taking the order, nor delivering
the goods. constitutes one a peddler.

NOTE,—On the guestion, Who 's a peddler 2—
$=¢ Com. v. Gardner (Fa.) T L. B. A. 666, and
'8'0‘6,' Wrought Yron Range Co. v. Jobnson (Ga.)

L-E A 273, and nofe: Emmons v. Lewistown
gll.) S LR A. 328: Re Whisor (D. C.) 12 L.

A. 624 ; Stuart v, Cunningham (Jows) 20 L.
48 R A,

R. A. 430; Hewson v, Englewocod (N. J
R. A. 738; State v, Morebead (S. C.)

A. 555; South Bend v. Martln (Ind.) 29
561531; and State v, Coop (8. C.) 41 L.
o .
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Rez v, A'KEnight, 10 Barn, & C. 734.

The fundamental idea contained in the
definition of a peddler is that he is a person
earrying his stock in trade with him in a
pack or eart, and having the capacity to then
and there close a bargain and consummate
the sale by immediate delivery.

Com. v. Ober, 12 Cush. 493; Graffty v.
Rushvilie, 107 1nd. 502, 57 Am. Rep. 128, 8

" N. E. 609

Wallace, J., delivered the opinion eof the
court:

The indictment is for a violation of chap-
ter 76, Laws 1897, entitled “An Act in Rela-
tion to Hawkers and Peddlers.” Section 1
provides that *no person shall do any busi-
ness 88 a hawker or dler, or go about
from town te town, or from place to place in
the same town, exposing for sale or selling
any goods, wares, or merchandise,” except
certain kinds of property therein mamed,
without a license. It is apparent from the
title of the act and from its terms that it
was designed to affect hawkers and peddlers,
and to regulate their business, The lan-
guame used expresses the understanding of
the legislature as to what acts constitute the
business of a hawker or peddler. This defi-
nition is in accordance with the generally un-
derstood and accepted meaning of those
termis.

The only question presented is whether the
defendant. in doing what ke did without a
license, was guilty of a viclztion of the stat-
ute. “The leading primary idea of & hawker
and peddler is that of an itinerant or travel-
ing trader, who carries goods about in order
to sell them, and who actually sells them, to
purchasers, in contradistinetion to a trader,
who hus goods for sale, and sells them, in a
fixed place of business.” Com. v. Ober, 12
Cush. 403, 425. The defendart did not earry
any goods about with him for sale; neither
did he expose any for that purpose. He so-
licited orders for his employers, a firm hav-
ing o permanent place of business in this
state, and subsequently delivered the goods
thus ordered. He made no sales on his own
aceount. The sales were made by the firm
throuch the defendant, as their agent. The
defendant, in what he did, was not doing
“business as a hawker or peddler,” nor was
he “exposing for sale or selling” goods, with-
in the meaning of the statute. Com. v. Ober,
12 Cush. 493; Com. v. Farmum, 114 Maza.
267; Darenport v, Rice, 75 Towa, 74, 30 N.
W, 101: Stuart v. Cunningkam, 88 Towa, 161,
20 L. L. A. 430, 55 N. W, 311; Rex v, Ar-
Enight, 10 Barn. & C. 734. The acts of the
defendant in taking the orders, and after-
wards delivering the goods on these orders,
for- the commpany who employed kim, were
substantially the same as those of the em-
ployee of the ordinary retail grocery firm
who takes orders and delivers goods. The
only difference is that the grocer’s clerk us-
ually confines his operations to the town or
city in which his firm is located, while the
defendant extended his over a wider field,
But no distinction can be made between the
acts of the two on this ground, because the
43 L. R. A. :

New Haupsuirg SgprEME Cooet.

Man.,

language of the statute makes it equally an-
offense for a person te go about “from place
to place in the same town, exposing for sale
or selling any goods,” or for one to “go about
from town to town' doing the same thing.
It is plain that the legislature never intended
to include the usual taking of orders and de-
livering of goods by the employee of a gro-
cery store in the town where it is located
within the prohibition of the statute, and te
compel that class of persons to procure a li-
cense. Such a construction would defeat one
of the most important objects of the statute.
—the protection of local traders. When the
only construction of the statute under which
the defendant can be held leads tp so absurd
a result, it is evident the legislature never
intended that acts like those of the defend-
ant should-be included within the operation
of the statute.
Case discharged.

Kimball WEBSTER, Exr., ete, of James
- Ryan, Deceased,
. .
Mary SUGHROW et al.
[ PO . S : AFORP,

1. A will ereating a trust for the say-
ing of masses may b¢ upheld as a “char-
itable use,’” since the saying of mass in open
chureh, where all who choose tnay be present
and participate therein. is & solemn xnd fm-
pressive ritual, from which many may draw
spiritual soluce, guidance, and jastruction, and
the mottey expended therefor is of benedt to
the clergy, thus accomplishing one of the
cherished objects of relligions naes.

2. A separate fund for the care of a .
barial 1ot and aaoiher for the saying
of massesn cannot be set mpside by an execo-
tor under a will creating a trust “io pay the
expense of keeping my baorizal lot In a proper
and respectable condition and for having
anhiversary mass sald anngally,” leaving it
entirely to the executor's discretion to provide
for the perpetuation of such services in &ny
way he may deem proper, since the branches
of the trust are to be administered together
by the same trustee.

(July 29, 1808.) .

RESERVATION by the Snpreme Court for
Hillsboro County for the opinion of the
full court of a bill for instructions as to the
proper construction of a will, Case dis-
charged.

The property was given in trust, first to
pay funeral expenses; *“the remainder to be
held by said executor at his sole discretion,
the income of which, and, if necessary, the
principal, to pay the expense of keeping my
burial lot in a proper and respectable condi-
tion, and for having anniversarv mass said
annually from the date of my decease, for
myself, my deceased wife, and for her de-

Notk.—As to valldity of beguest for masses,
see TFestorazzi v. St. Joseph Roman Catholie
Church {Ala,) 23 I. B A 360, and nofe; and
Sherman ¥, Raker {R. 1.) 40 L. R. A. 717, and
note.
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ceased sister, Lizzie. And I hereby leave it
entirely at the discretion of my said execu-
tor to provide in any way that he may deem
proper for the continuation or perpetuatiou
of said services, without any authority or
interference of the probate court or any per-
s8on whomsoever, either in regard to this, or
to the first, section of this will.” The execu-
tor sought instructions upon two questions:
{1} Dues this provision of the will create a
charitable trust in the matter of annual
masses? (2) If it does, can he exercise his
discretion in setting apart two certain sums,
—one for the fund for the burial lot, the
other for the saying of masses,—and appoint
trustees to carry into effect the provisionsof
the trust, and provide for securing perpetual
succession thereof?

fr. George B, French, for plaintifl:

The plaintiff entertains doubts as to
whether this will create a religious or chari-
table trust in the matter of annual masses,
80 &3 to constitute an exception to the law
against perpetuities. ’ .

The doetrine of superstitious uses does not
prevail in this country, and perhaps a lim-
ited amount can be expended for present
masses,

Edgerly v. Barker, 66 N. H. 434, 28 L. K.
A. 228, 31 Atl. 900.

As to this being outside the exceptions to
perpetuities, see—

Kent v, Dunham, 142 Masas, 216, 56 Am.
Rep. 667, 7 N. E. 730; Rhymer's Appeal, 93
Pa. 142, 3% Am. Rep. 736. 738, and note;
2 Roper, Legacies, p. 138; Schnorr’s Appeal,
67 Pa. 138, 5 Am. Rep. 415; 2 Perry, Tr. §
687; Schouler, Petitioner, 134 Mass. 428;
Jackson v. Phillips, 14 Allen, 529; 3 Am. &
Enz. Ene. Law, p. 130, note 4; Jarman,
Wills, * 205, 208; 0ld Soutk Soc. v. Crocker,
119 Mass. 1, 20 Am. Rep. 299; Saltonstall v.
Sanders, 11 Allen, 446; Lewin, Trusts,
(*323) p. 715, Am. ed. chap. 21; Duke v.
Fuller, 9 N. 1. 536, 32 Am. Dec. 392; 2 Wms.
Exrs. p. 1118, 1055, note.

Mr. Jevemiah J. Doyle for defendants.

Pike, J., delivered the opinion of the
court:

1. The statute of 43 Eliz. chap. 4 (1601),
was the culmination of all prior legislation
concerning charities. Since its passage,
thosze objects are comsidered charitable that
are named therein, and many others that are
“not named, and not within the striet letter
of the statute, but which come within its
2pirit, equity, and analogy.” 2 Perry, Tr.
§ €22, Although the general principles of
ﬂ_larit.able trusts have been repeatedly recog-
nized in this state (Duke v. Fuller, 8 X. 11
5’?3, 32 Am, Dee. 392: Chapin v. School Dis?.
-\9. Tiro, 33 N. . 454: Second Cong. Soc. v.
- First Cong. Sce, 14 N. H. 313; Brown v.
Concord, 33 N. H. 285; Atty. Gen. ez rel.
Abbot v. Dublin, 38 X. H. 459; New Market
¥. §mart, 45 N, H. 87), it “has not been judi-
¢ially determined” whether this statute has
been adopted. DBut concerning this it is not
important to inquire, since “courts of equity
have an original and an inherent jurisdiction
over charities, independent of the statute.”
43L R A,
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Goodale v, Mooney, GO N. H. 528, 533, 49 Am.
Rep. 334, 335; Pub, Stat, chap. 205, § 1. A
charity, “in the legal sense, may be . . .
defined as a gift to be applied, consistently
with existing law, for the benefit of an in-
definite number of persons, either by bringing
their minds or hearts under the influence of
education or religion, by relieving their bod-
ies from disense, suffering, or constraint, by
assistingthem to establish themselves in life,
or by erecting or maintaining publie build-
ings or works, or otherwise lessening the
burdens of government. It i3 immaterial
whether the purpose is called charitable in
the gift itself, if it is so described as to show
that it is charitable in itsnature.” Jackson
v. PRillips, 14 Allen, 558. No question arises
a5 to the testator’s right to ereate a trust for
the purpose of keeping the “burial lot in a
proper and respectable condition.” The
state approves of the creation of such trusts,
and provides a way for the appointment of
trustees therefor whenever a vacancy existas.
Pub. Stat, chap. 40, § 5; Id. chap. 31, § S;
Laws 1891, chap. 10, §§ 1, 2; Laws 1893,
chap, 68, §3 1, 2; Laws 1597, chap. G, § 1.
1t iz in relation to the creating of a trust
for the saying of masses about which there
i3 contention. *“The doctrine of supersti-
tious uses arising from the statnte (1 Edw.
Vi., chap. 14) under which devises for pro-
curing masses were held to be void, . . .
hns never obtained in the United States. In
this country there is absolute religious equal-
ity, and no disecrimination in law is made be-
tween different religious ereeds or forms of
worship.” Hoeffer v. Clogan, 171 Tl 162,
40 L. R. A, 730, 49 N. E, 527; U. 8. Const.
Amend. 1; Bill of Rights, art. 5; Holland v,
Aleock, 103 N, Y. 312, 329, 16 N. E, 305;
Gass v. Wilhite, 2 Dana, 170,-26 Am. Deec.
446; Methodist Church v. Remingion, 1
Watts, 224, 26 Am. Rep. 61; WeHugh v. Mo
Cole, 97 Wis. 160, 40 L R. A, 724 72 N_ 1V,
G313 Rhymer's Appeal, 93 Pa. 142, 33 Am.
tep. T3G: Schouler,Petitioner,134Maza 4286.
It remains to be considered whether the say-
ing of masses can be upheld as a “charitable
use.,” Tn Sedg v. Huble, 75 Towa, 429, 39 N.
W. 683, a bequest in trust for the benefit of
a Catholie church, with directions to “invest
said money safely for the benefit of said
church, and that services should be held in
said church for his soul yearly.” was held to
be valid as a bequest to a charitable use. In
Schouler, Petitioner, 134 Masz. 426, a be-
quest for “burial and funeral expenses, and
the residue for charitable purposes, masses,”
ete,, wig held to be valid on the ground that
“magses are religious ceremonials or observ-
ances of the church of which she [the testa-
triv] was a member, and eome within the re-
lirious, pious nses which are upheld as pab-
lic charities.” In Rhymer's Appeal, 93 Da.
142, 39 Am. Rep. 736, the testator, after cer-
tzin legacies, bequeathed all the residue of
his estate “to St. Mary’s Catholie Church, to
be expended in masses for the benefit and re-
pose of” his soul; and it was held to be a re-
Tigious use, but failed because of a statute of
that state requiring all such bequests to be
executed with due formality at least one eal-
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endar month before the decease of the testa-
tor. The court said: *“The testator has
clearly declared the use or purpose to which
his lﬁuest shall be applied. It i3 to be ex-
pended in masses for the benefit and repose
of his soul. While this may not be regarded
as & charitable use, within the accepted
meaning of the word, it is certainly in every
proper sense of the term . . . a reli-
pious use. In the denomination with which
the testator appears to have been identified,
the mass is regarded as a prominent part of
the religious service and worship. Accord-
ing to the Roman Catholie system of faith,
there exists an intermediate state of the soul,
after death and before final judgment, during
which guilt incurred during life and una-
toned for must be expiated; and the tempor-
ary punishments to which the souls of the
penitent are thus subjected may be mitigated
or arrested through the efficacy of the mass
as a propitiatory sacrifice. Hence the prac-
tice of offering masses for the departed. It
cannot be doubted that in cbeying the injune-
tion of the testator, and offering masses for
the benefit and repose of his soul, the officiat-
ing priest would be performing a religious
service; and none the less so because inter-
cession would be specially invoked in behalf
of the testator alone. The service is just the
same in kind whether it be designed to pro-
wote the spiritual welfare of one or many.
Prayer for the conversion of a single impeni-
tent is as purely a religious act as a petition
for the salvation of thousands. The services
intended to be performed in carrying out the
trust created by the testator’s will, as well
as the objects designed to be attained, are all
essentially religious in their character.” In
harmony with this last case i3 the recent de-
cision of Hoeffer v. Clogan, 171 111. 462, 40
L. R A. 730, 49 N. E, 527, where the testa-
tor left to the Holy Family Church, its sue-
cessors end mssigms, real estate in trust to
eell and expend the proceeds in saying masses
for the repose of his soul and the souls of
hias deceaszed wife, mother-in-law, and broth-
er-in-law, and a legacy in trust to be expend-
ed in snying masses for the repose of thesouls
of his father, mother, and sister. The Jdevise
and lezacy were held to be charitable, and
were not allowed to faii by want of a compe-
tent trustee. It is said in the opinion that,
“while the testator may have a belief that it
will benefit his soul or the souls of others
doing penance for their sins, it is also a bene-
fit to all others who may attend or partici-
pate in it. An act of public worship would
certainly not be deprived of that character
because it was also a special memorial of
some person, or because special prayers
should be included in the services for partie
ular persons. Memorial services are often
held in churches, but they are not less acts
of worship beeause of their memorial char-
acter. . . . The mere fact that the bequest
was given with the intention of obtaining
some benefit, or from some personal motive,
does not rob it of its character as charitable.”
The saying of mass is a ceremonial eelebrated
by the priest in open church, where all who
choose may be present and participate there-
43 L. R A,

Niegw Hamesaire SurREME CoOUnT,

JuLr,

in. Tt is a solemn and impressive ritual,.
from which manydraw spiritual solace, guid-
ance, and instruction. It is religious in its
form and in its teaching, and clearly comes
within that class of trusts or uses denomi-
nated in law as charitable. And, while the ef-
fect of these services uponthe membersof thia
church is impressive and beneficial, the mon-
ey expended for the celebrations thereof is of
benefit to the clergy, and is upheld and
maintained for this reason, as one of the
cherished objects of relizious uses. Atty.
Gen, ¢x rel, Abbot v. . Dublin, 38 N. H. 439;
Hoeffer v. Clogan, 171 11, 462, 40 1. R. A,
730, 49 N, E. 527. The upholding of such
trusta is in harmony with the principles of .
our law.

2. The executor is not empowered to set
apart one sum for the care of the burial lot,
and another for the saying of masses, The
branches of the trust are to be administered
together, and by the same trustee. The dis-<
cretion with which the executor is invested -
extends only to the methods to be adopted in
the performance of this duty. The whole
trust is to be administered by him (Brock v,
Karwyer, 39 N. H. 547), or by someone else
appointed in his place by the probate court.
Fub. Stat. chap. 198, § 6.

Case discharged.

All eoncur.

STATE of New Hampshire
v

Michael KEAN.
[ (RO 5 | AR |

An indiciable nuisance is erenied by a
bay window which extends 4 feet and
T inches over an sireet, at a point 8
feet above the ground, although it does not
interfere with travel on the highway, where
the statute declares that a building. stroct-
ure, or feuce shall be deemed a public nui-
sance 1f “erected or continued upon or over
any highway so aE to obstruct the zame or
lessen the full breadth thereof.™

(March 12, 1897.)

ESERVATION by the Supreme Court for

: Hillsboro County for the opinion of the
full court of an indictment charging defend-
ant with erecting a nuisance consisting of
a bay window in a public highway. Judg-
ment against defendant.

The case sufficiently appears in the opin-
ion.

NOTE.~=Fpt encroachment on street by awn-
ngs, bay windows. ete., see Augusta v. Burum
(Ga) 26 L. R. A. 340, and mote; State v.
Clarke {Coun.) 3% L. R. A. 670, with annota-
tion commencing on page 667 ; and Hibbard v.
Chicago (1il.) 40 L. . A. 621.

For provision in deed limitilng projection of
bay window, see Atty. Gem v. Algonquin Club
(Mazs.) 11 L. R. A, 500.

For mubicipal power over buildings as nals
ances in street, ace nole to Hagerstown v. Wit
mer (Md.) 29 I. B. A, begloning on page §62.
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Mr. James P, Tuttle, for the State:

When this bay window was projected over
the street and into the street 4 feet 7 inches,
the condition of that street was changed.

The rulinz in the present case is correct.

Hopkins v. Crombie, 4 N, H. 524,

VWhen land is taken for public use as a
highway, the Jandowner is entitled to receive
& sum in damages, which in theory of law is
4n indemnity for the use of the land taken.

Winehester v. Capron, 63 N, 1L G035, 56
Am. Rep. 554, 4 Atl. 795; Makepeace v. Wor-
den, 1 N, H. 16.

Mr, Oliver E. Branch, for defendant:

It is pot an indictable offense, to which
there is no defense, to erect a building, strue-
ure, or fence of any kind upon or over a
highway.

The rights of the public in & highway are
in the nature of an easement or right of
passage, and the soil and freehold belong to
the owners of the land.

Morrison’s Digest, p. 468, § 143; Winship
v. Enfield, 42 N, H. 197; Chambericin v. En-
field, 43 N, H. 356; Creasey v. Northern E.
Co. 50 X, H. 561, 47 Am. Rep. 227.

Whether an obstruction of a highway con-
stitutes a nuisance is a question of fact for
the jury.

Graces v. Shattuck, 35 N, H. 257, 69 Am.
Dec. 536; State v. Holl, 22 N. H. 384.

On petition for rehearing.

In the decision the court did not consider
that the defendant, being under an indiet-
ment, is entitled to a jury trial on all the
facts alleged and not admitted.

N. H, Coust. pt. 1, art. 15.

The court did not consider that the offense
for which the respondent was indicted s by
ttatute made a public nuisance (Pub, Stat.
chap. 77, § 8), and, being a public nuisance,
the respondent has a constitutional right to
& trial by jury.

Etate ex rel. Rhodes v. Raunders, 68 N, IL
39, 18 L. R. A, 646, 25 Atl. 588,

The court in the decision did not consider
that upon the trial of the indictment the re-
spondent would have been entitled, if no
facts had been admitted, to instructions to
the jury wupon the following questions:
{1} Is the bay window erected upon or over
the highwayt (2) If it is =o erected, does
it obstruct the same? (3} If it is so erected,
does it lessen the full breadth of the high-
way?

A purprestare is not necessarily a public
Duisance, A public nuisance must be some-
thing which subjects the public to some de-
gree of inconvenience or annoyance; but a
Purpresture may exist without putting the
public to any inconvenience whatever., Sec-
tions 1-8 inclusive, chap. 77, Pub. Stat,
Cover cases of “actual obstruction,” and fur-
nish & remedy for their prompt and immedi-
ate removal. But they must not be con-
Tounded with the subject-matter contained
In § 8, under which the respondent was in-
dicted.

Parsons, J., delivered the opinion of the
court:

“By the common law anyone may abate a
431 . R A
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nuisance to a highway.” 1 Hawk. P. C. chap.
75, § 12; 1d. chap. 76, § 61; 3 BL Com. *5,
To justify such action, it must appear that
ihe object removed was an obstruction to the
public travel,—an actual nuisance. In such
case, “whether any object permanently
placed, temporarily left, or slowly moving in
a public bhighway” unnecessarily obstructs
publie travel, and therefore is a common nui-
sance, is a gquestion of fact to be determined
by the jury from all the circumstances of
each particular case. Hopking v. Crombie,
4 N. H. 520, 525; Graves v. Shatluck, 35 N.
I 257, 60 Am. Dec. 536. “If any timber,
lumber, stone, or other thing is upon a high-
way, cnenmbering it,” a prompt remedy for
the immediate removal of the ebstruction is
provided. Pub. Stat. chap. 77, §§ 1-6. In
proceedings under this statute, whether the
object complained of is an encumbrance, and
its removal necessary for the public conven-
ience, are questions of fact to be determined
upon competent evidence. Richardson w.
Smith, 59 N. H. 517. The public, however,
is entitled to the full and free use of all the
territory embraced within the limits of a
highway, not only for actual passaze, but
for all purposes that are legitimately inei-
dent thereto. Every actual! encroachment
upon a highway by the erection of a build-
ing or fence thereon, or any other permanent
or habitual occupation thereof, is an inva-
sion of the public right, even though it does
not operste 28 an actual obstruction to pub-
liec travel. Wood, Nuisances, $§ 81, 250,
“YWhere there is a house erected, or an in-
closure made, upon any part of the King'a
demesnes, or of a highway, or common strect,
or public water, or such like publie things,
it is properly called a purpresture.” 4 BL
Com. *1G7. * ‘Pourpresture’ cometh of the
French word ‘pourprise” which signifieth a
close, or enclosure; that is, where one en-
croacheth, or maketh several to himsel!f that
which ought to be common to many.” Co.
Litt. 2775; Co. Magna Charta, 38. 272. Any
unauthorized erection over a highway i3 a
purpresture. Wood, Nuisances, § 77; Knor
v. New York, 55 Barb, 104; Atty. Gen, v,
Evart Booming Co. 34 Mich. 462.  Since the
public right is coextensive with the limits
of the highway, that the traveled part is not
thereby impeded is no defense to an indict-
ment charging the erection or maintenance
of a building or other construction within
the highway. Roscoe, Crim. Ex, 3d Am. ed.
567; Com. ¥v. Wilkingon, 16 Pick. 175, 28
Am. Dec. 654; Com. v. King, 13 Met, 115;
Com. v. Blaisdell, 10T Mass. 234: Harrower
v. Ritson, 37 Barb. 303: Dickcy v. Maine
Telen. Co. 48 Me. 483; Wright v, Saunders,
65 Barb. 214; Queen v. United Kingiom
Electric Teleq. Co. 31 1. J. Q. B, N. S. 167:
Rex v. Wright, 3 Parn. & Ad. 681; Reimers
Appeal, 1060 Pa. 182, 45 Am. Rep. 373. This
does not conflict with the adjoininy owner's
right to make any reasonable temporary wse
of the street which does not unnecessarily
obstruct the publie pascare. 1 Hawk. P. C.
chap. 76, § 4%: Wood. Nuisances, §§ 238,
257: Rez v. Cross, 3 Campb. 224; Rez v.
Jones, 3 Campb. 230; Winchester v. Capron,
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83 N. H. 605, 4 Atl. 795; Winship v. Enfield,
42 N, . 197, 216; Chamberiain v. Enficld,
43 N, H. 336, 360, 361; Uraves v. Shattuck,
35 N. 1. 257, 69 Am. Dec. 538; Hopkins v.
Crombie, 4 N, H. 520; MYakepeace v. Worden,
1 N. H. 16: Avery v. Marwell, 4 N. H. 36;
Copp v. Neal, T N, H. 275; Baker v. Bhep-
Aard, 24 N. H. 208, 213.

The defendant is charged with erecting
and continuing a bay window upon and over
& public hizhway. The bay window is a
projection from the defendant’s building,
which extends into and over the highway 4
feet and 7 inches, but does not extend down-
ward within B feet of the surface of the way.
The sole question reserved is whether, upon
the admission of these facts as charged, there
is any question for the jury. The defendant
claims that these facts do not show such ob-
struction of the highway as is contemplated
in § 8, chap. 77, Pub. Stat., because the bay
window does not obstruct the traveled part
of the highway, nor interfere with the travel
upon the same, and that upon these facts it
is a question for the jury whether they con-
stitute an obstruction. The statute is:
“If any building, structure, or fence is erect-
ed or continued upon or over any highway
g0 as to obstruct the same or lessen the full
breadth thereof, it shall be deemed a public
nuisance, and any person erecting or con-
tinuing the same shall be fined not exceed-
ing fifty dollars; and the court shall order
such building, structure, or fence to be re-
moved.” The defendant’s bay window is a
“structure” erected and continued by him
over the highway. It lessens the full breadth
of the highway 4 feet and 7 inches at a point
8 feet above the ground. The only question
is whether the statute is aimed at mere en-
croachments upon the limits reserved for
public use, or has as its object only the re-
moval of actual impediments to the passage,
The statute has been the law of the state for
nearly 200 years. Its title, when apparently
first enacted, in 1734, was “An Act to Pre-
vent Encroachment upon Highways.” Laws
1696-1723, p. 32. The provincial act was re-
enacted with the same title, with slight ver-
bal change, February 27, 1786. Laws 1797,
p- 315; Laws 1805, p. 334; Laws 1§30, p.
531.. In the revision of 1842 the act appears
with the same title, “Encroachments on
Highways.,” but greatly condensed, and in
substantially its present form (Rev. Stat.
chap. 60), while the provision for the imme-
diate removal of encumbrances is found in
the preceding chaptler, entitled “Encum-
brances in Highways.” The substance of the
former act was also adopted February 27,
1786. It was not until 1867 that the two
provisions were brought together, into one
chapter under the present head. “Encum-
brances and Encroachments on Highways.”
Gen. Stat. p. 151, chap. 70. The legislature
understood encroachment and emcumbrance
to be different evils requiring different rem-
edies. An object is not an encumbrance in
& highway unless it obstructs the use of the
way, while an encroachment is an unlawiul
gaining upon the right or possession of an-
other; as where & man sets his fence beyond
43 L. R. A,
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his line. DBouvier, Law Dict. Thus the ti-

tle furnishes evidence that the object of the
statute was the preservation of the limits
of the public right, not the prevention of
obstruction to travel. The less condensed
form of expression of the early statute also
gives aid as to its present meaning. Omit-
ting needless repetition not applicable to the
present case, it is: “No edifice, building, or
fence whatever shall be raised, erected, built,
or set up in, upon, over, or across any of the
said highways, roads, streets, . . . or
any part of them, whereby to stop them up
or straighten the passage, or any ways lessen
the full breadth of any such street.” The
three evils which might result_ from en-
croachment are described, and were: (1)
Stopping up the street, actually preventing
passage; (2) straightening, making narrow
the path, and the passage difficult; (3) any
ways lessening the full breadth of the street.
In the modern revisions and re-enactments
of the statute the first two are writien as a
single clause, “to obstruct,” but no change
has been made in the last,—*lessen the full
breadth of the street” If a jury might find
that the defendant’s bay window did not stop
up the street or straighten the passage, they
could not find that, projecting 4 feet and 7
inches over the highway, it does not to some
extent lessen ita full breadth. That a build-
ing so projecting into the highway upon the
surface, but not se as to obstruet travel, is
in violation of the statute, was decided in
1820 in Hopking v. Crombie, 4 N. H. 520,
The case was trespass for breanking and en-
tering the plaintiff’s close and removing a
house frame. The defense set up was that
the house was within the limits of the high-
way, and under the statute was an obstruc-
tior and nuisance, wherefore the defendants,
selectmen of the town, entered, and removed
the same. The court.—Richardson. Ch. J.,
—said {p. 523): “This statute [February
27, 1786] was not, in our opinion, intended
to make mere encroachments upon highways,
where the passage was not obstructed, lia-
ble to be removed by individuals. The ob-
ject was to prevent certain encroachments
upon highways, and for this purpose they are
declared to be comimen nuisances, and pro-
vision made for their removal and the pun-
ishment of the offender. Individuals are
permitted to abate actun! nuisances which
obstruct the passage of highways, becauze
the public convenience requires an immediate
remedy, and cannot wait for the slow proo-
ress of the ordinary course of justice. But
no such reasen exists for the interference
of individuals in this way, in the ease of en-
croachments which do not obstruct the pas- -
sage. The statute has not changed the na-

ture of thinms, and made that an actual ob-
struction which was not =0 before ifs en-
actment.” It was further held in the same
case that the cellar and frame complained
of, which extended 10 feet within the limits
of the highway, but in no way impeded, or
obstructed, or rendered less safe or conven-
ient the traveled path, was clearly an en-
croachment, for the simple reason that it
was within the limita of the highway. Ik

Mar.,
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was said to be {p. 528) “clearly an illegal
eneroachment, which rendered the plaintiffa
liable to be indicted and punished, and which
might at any time, upon a conviction, have
been legally taken down, demolished, and re-
moved.” For this reason, although, since
the frame did not obstruct the travel, the de-
fendants’ acts in removing it were unlawful,
the plaintifs were allowed only nominal
damages.

Under Hopkins v. Crombie, the only ques-
tion remaining is whether the elevation of
the projecting structure 8§ feet above the
highway surface raises any question of faet
under the statute. If it does, it is only be-
eausze at that elevation a jury might find it
did not in fact obstruct the public in their
use of the way. But if sueh & finding, which
might, and probably must, have been found
in Hopkins v. Crombie, does not excuse a
building upon the surface of the way made
because abundant space was left on one side
of the structure for the public passage, the
same finding cannot gvail when based on the
ground that there is abundant room beneath
the structure. The finding being immate-
rial, a different ground upon which it might
be based is equally unimportant. Further
evidence of the understanding of the legisla-
ture is to be found in the section of the stat-
ute immediately following: “Signs and
awnings put up in conformity with the po-
lice regulations in force in the town are ex-
cepted from the provisions of the preceding
section.” Pub. Stat. chap. 77, § 9. Thia
exception appeared first in the Revised Stat-
utes of 1842 {Rev. Stat. chap. 60, § 2), pre-
sumably considered necessary because in
1822 police officers were authorized to make
regulations for the height and position of
any awning, shade, or other fixture that may
be erected or placed in any such street {Laws
1830, p. 271; Rev. Stat. chap. 114, § 7; Pub.
Stat. chap. 249, § 5). The legislature un-
derstood that a sign or awning over a high-
way was within the statute. The projection
of the roof and eaves of a house over and
into a sireet is within the statute, and a
building so comstructed is a nuisance. Gar-
land v. Towne, 55 N. H. 55, 20 Am. Rep.
164, “Whether the fee of the street be in
the municipality in trust for the public use,
or in the adjoining proprietor, it is in either
case of the essence of the street that it is
public, and hence , . . under the para-
mount contro!l of the legislature as the rep-
Tesentative of the public” 2 Dill. Mun.
Corp. 24 ed. § 541. The reasonable and
proper use which the adjoining owner may
make of the way is subject to legislative reg-
ulation. Id. § 585; 3 Kent, Com. *433; Al-
len v. Boston, 1539 Mass. 324, 333, 34 N_ E.
519. Duildings projecting over a highway

" may make doubtful the true line of the

streef, as well as those erected upon the sur-
face, and render the way dangerous to the
public use, Whether any such use should be
permitted is properly determinable by the
4L R A,

StaTe v. Krax,

105

legislature.  Comsidering the common-law
rule that any encroachment upon a highway
is unfawful, the object of the statute, as dis-
closed by its title, the language used in the
original and subsequent .cnactments of the
section in question, the exceptions made by
the legislature tending to cstablish the legis-
lztive understanding of the meaning of the
section, the existence of another statute rem-
edy for the removal of actual obstructions,
and the previous interpretation that has
been declared by the court, we entertain no
doubt that the construction contended for
by the defendant cannot be sustained. The
facts agreed contain all the clements of the
offense charged. There is no question for
the jury.

Trees by the side of the roadway (Graves
v. Shattuck, 35 N. 11. 270, 69 Am. Dec. 536},
are not within the terms of this statute, and
are recognized and protected by law. Pub.
Stat. chap. 266, § 19. While the suggestion
of the defendant's brief that the omission
of the clause, “so a8 to obstruct the same, or
fessen the full breadth thereof,” would leave
the statute with precisely the meaning given
to it is undoubtedly true, yet we do not
think the insertion of this clause authorizes
the position that there may be a structure
upon or over a highway which does not either
obstruct it or lessen its full breadth. Such
a structure is plainly inconceivable, and the
proposition is self-contradictory. If the
structure is upon or over the highway, it
wust either obstruct it or lessen its full
breadth, If it does neither, it is neither
upon nor over the highway. The origin of
the clause is to be found in the excessive
particularity of the original draftsman in
the eflort, by a superabundance of words, to
exclude the possibility of failure to embrace
within the terms of the statute every variety
of encroachment. The clause is in fact a
recital of evils guarded &gainst, and not the
insertion of a condition to be found as a fact.
The original laying of the street is conmclu-
sive that the whole space is necessary for
the public use, either for passage, or the nec-
essary incidents thereto. Whether the space
reserved can, consistently with safety to the
publie, be permanently encroached upon by
structures overhanging the same, other than
signs and awnings, is purely a legislative
question. As the case and the law now
stand, the defendant’s window is an illegal
encroachment upon the street. The legis-
lature has not left it to the court to decide
whether, as a purpresture merely, it should
be allewed to remain. Wood, Nuisances, §
80. The statute declares it a nuisance, and
orders its removal. TFurther proceedings in
acecordance with these views and the stipu-
lations of the reserved case will be had af

. the trial term. -

Case discharged.
All eoncur.

Eehearing denied.
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XEW JERSEY SUPREME COURT. .

Claus DETTMERING, PIff. in Err.,
v

Richard ENGLISH,
CormneeasN Jovinnnnnd)

*1. Plaintif received an injury from
the fall of a wall which was belng con-
structed by workmen of the defendant. I'lzin-
tiff was lawfully on the premises where the
wall was being constructed. Held, that de-
fendant owed plaintif & duty to tzke reason-
able care that the wall should be so con-
structed as oot to fall

2. At the close of the whole evidence
the trial judge directed a verdict for
the defendant on the ground that the single
guestion presented was whether the wall in
question should have been braced, and that
upon the evidenmee it appeared that bracing
was unbecessary. [fleld, (hat, under the cir-
cumsatances appearing in the ease, thers waa
a guestion for the Jury, and it was error to
wiithdraw It from them by a direction.

(November 13, 1899.)

RROR to the Cireuit Court for Hudson

County to review a judgment in favor

of defendant in an action brought to recover

damages for personal injuries alleged to

have been cnused by defendant’s negligence.
Reversed.

The facts are stated in the opinion.

Jfr. Flavel McGee for plaintifl in error.

Messrs, Corbin & Corbin, for defendant
in error:

Plaintiff cannot avail himself of grounds
of negligence not pleaded. e must set out
the facts showing negligence.

Race v. Easton & A. R. Co. 62 N. J. L. 535,
41 AtL. 710,

The absence of braces on the south side
was not evidence of negligence.

Usage is the test of ordinary care.

AMecGrell v. Buffulo Office Bldg. Co. 153 N.
Y. 265, 47 N. E. 305.

1t is a mistake for ome to take his stand
after an accident, and to impute responsibil-
ity from a view thus obtained. It is nearly
always easy, after an accident has happened,
to see how it could have been avoided.

Burke v. Witherbee, 93 N. Y. 502; Fro-
bisher v. Fifth Ave. Transp. Co. 151 N, X,
431. 45 N. E. 839,

The mere falling of the wall does not prove
neglizence; the plaintiff must not stop with
bare proof of the accident.

DBahr v, Lombard, 53 N. J. L. 233, 21 Atl
1990, 23 Atl. 167 ; Cadwell v. Arnheim, 152 N.
Y. 182, 46 N. E. 310.

*ifeadnotes by MacGte, Ch. J.

NoTtE.~AsB to liability for injury by fall of
wall, see Anderson v. East (Ipd) 2 L. R. A
712, and nete; Factors & T, Ins. Co. v. Werleln
(La.) 11 L. . A. 361, and nole.

Asg to dangerous chimmney. see, with respect
to landlord's liability, note to Lee v. M¢Laugh-
lin (Me) 26 L. R. A. on page 200; see &lso
Cork v. Blossom (Masg) 26 L. R. A. 236,

48 I. R. A.

The only competent expert evidence was
for witnesses having experience in wall con-
struction to describe what was the proper
nmode,

Crune v. Northfield, 33 Vi. 126; Bliss v.*
Wilbraham, 8 Allen, 564.

Magile, Ch. J., delivered the opinion of the
court:

Dettmering brought this action against
English to recover damages for an injury re-
ceived by him by the fall of a portion of a
wall which was being constructed by English
for the city hall of Jersey Cityr English
had contracted with the city for the mason
and iron work of the city hall, and had sub-
eontracted the iron work to the Fagin kron
Works, in the employ of which Dettmering
was working on the building, The occur-
rence is the same which was before the
court of errors in Jansen v. Jersey City, 61
N.J.L. 243, 39 Atl. 1025, On the authority
of that case, the employees of English in
building 1he wall which fell were not fellow
servants of Dettmering.

The bilis of exception show that at the
ctlose of plaintifi’s case a motion for monsuit
was interpesed on the ground that there was
a failure of proof of any neglizence on the
part of English, or of any nezlizence which
was chargeable to him. The trial judge re-
served decision on motion, and proceeded to
hear the evidence of the defendant. At the
closae of the whole case defendant asked for
a direction for a verdict in his faver uponthe
same ground upon which he had moved for
the nonsuit. This motion was granted; the
trial judge giving as a reason that the only
question in the case was whether the wall
that fell should have been braced, and that
it then appeared to him, on the evidence, that
bracing was not necessary. Exception was
allowed to the direction of a verdict, and
plaintiff’s main contention is directed to it
a3 erronecus. The bill of exceptions present-
iny this question contains the whole evidence
adduced at the trial. It appears therefrom
that Dettmering was lawiully upon the prem-
ises, engaged in his duty to his employer in
performing the work which the Fagin Iron
Works had contracted with English to do.
It follows that English owed to Dettmering
a duty to take reasonable care that the wall
in question should be so constructed as not
1to fall upon and injure him while thus law-
fully on the premises. If, upon the evidence.
& reasonable inference of failure fo per-
form that duty could be drawn by the jury,
it was obviously erroneous to withdraw the

| ease from the jury by the direction for a ver-

dict. Such a course could only be justified
by the total lack of evidence from which such
au inference could properly be drawn, It ap-
pears from the evidence that the wall in
question was about 80 feet long, and had been
built of a width of 16 inches to a height of
about 00 feet, and had been allowed
to dry and settle for some days. Then
the worknien of English commenced to
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bLuild thereon & wall of 12 inches in width,
and within two days had completed it for the
whole length to the additional height of 13 or
20 feet, when it, or part of it just erected,
fell upon the plaintifl. It i3 evident that the
trial judge conceived that the sole question
was whether the duty of English required
him to brace the wall then in course of con-
struction, and, upon his finding that such
bracing was unnecessary, his direction for
the verdict was grounded. It is at least
open to doult whether the view taken by the
trisd judge was not too narrow. The wall
was of brick, and it is a matter of common
knowledge that when such cubes are laidone
upon another, with care to keep the wall
piumb, it will stand by virtue of the law of
gravity; and a fall of a wall of brick would
indieate either that it had been improperly
Iaid, er that the fall had been cansed by some
force from without. Under such eircum-
stances it may well be that the maxim, Kes
ipsa loguitur, would be applicable, and one
who constructed a wall which thus fell might
be required to show the cause of the fall, and
that it was not the result of negligent com-
struction. That would justify a resort to
evidence such as was adduced by English, of
a sudden and violent gust of wind occurring
at the time the wall fell. Whether that was
snfficient to account for the fall, or whether
the probability of such an occurrence was
within the contemplation of a prudent man
engaced in the erection of a wall at such a
heizht, and whether such probability re-
quired some protection by bracing or other-
wise, would then be questions for a jury.
Again, it might be open to question whether
a jury might not be permitted to infer 4 lack
of duty on English’s part in erecting this
part of the wall in haste, and without giving
time for drying and settling. Dut. looking
at the evidence as the trial judze did, I have
reached the conclusion that it was erroneous
to withdraw the case from the jury. On the

v. ExGLism pligs
part of Dettmering there was evidence of-
fered, which was rejected by the court be-
low, which, it is claimed, tended to show
that, in the customary mode of erecting such
walls, bracing was resorted to as a protec-
tion against falling. If the evidence offered
waus adapted to show the ordinary and cus-
tomary mode of erection, it may have been
admissible; but the questions asked, and ex-
cluded by the eourt, called for the observa-
tion of witnesses in isolated cases, and, if
answered, would not have tended to prove
any general custom. It may be that the evi-
dence would have been admissible in rebuttal
of defendant’s proof that bracing was not
customary or possible under the circumstan-
ces, but ihe questions asked and rejected in
plaintifl’s original case were not renewed in
rebuttal. The evidence, however, clearly
shows that bracing was provided for by the
plans. There was a wall of the building al-
ready erected, and parallel to that which fell,
and 8 or 9 feet distant from it. Iron beams
were designed to be fastened or anchored at
the top of that wall, and to extend to, and bs
masoned in, the wall that felll. There was
evidence that such beams were provided. and
were masoned in  the wall in question.
There was evidence, however, that the ends
of some of them, at least, were not fastened
or anchored in the parallel wall. 1t is truve
that the evidence on that subject was contro-
verted, but it was for the jury to judgze the
wetght of evidence, and the eredit to be given
to witnesses from whom it was drawn; for
such beams were obviously intended as
braces, and, if they were left unfastened to
the parallel wall, it raised a question as to
the performance by English of his duty in
constructing this wall. It was not for the
court to pronouncesuch bracing unnecessary,

The result is that the judgment foundsd
upon the verdict so erroneously directed must
be reversed for a venire de novo.

NEW YORK COURT OF APPEALS.

BUFFALO GERMAN INSURANCE COM-
PANY. 4ppt.,
.

THIRD NATIONAL BANK OF BUFFALOQ,
Respt.
(162 N. Y. 163.)

. 1. A statement o a bank by a berrow-
er, that stock In his safe may be considered
as collateral for his loans, is executory in ita
natore so Jong as the stock remalns io his
possession and until it is in fact pledged to
the bank by a delirery.
2, An equitable lien, in favor of & nA-

tional bank, apon its shares of stock,

cannot he asserted azalnst a2 third per-
son by virtue of a loan to a stockhelder on
the security of the gshares, under a by-law pro-
viding that any liability of the stockbolder
should be a lien upoa the atock, which by-jaw -
is printed on the face of the certificate of
stock 80 as to be potlce to all persons deal-
Ing thereln, since such by-law is In contlict
with the provisions of the natiopa! banking
act of 1864, § 35. prohibiting any loan by
such bank on the security of its own shares
of stock.

The invalidity ef & lien on shares of
stock in a national bank under & by-law
in econflict with the national banking act of
Congress can be asserted by a bona fide trnns-
feree of the stock, and the right to raise the

3.

No‘r{.—A: to the lien of a corporation on
wtock for debt of stockholder, see also Jennings
¥. Bank of Californla (Cal) 5 L. K. A. 233;
Birmingham Trust & Sav. Co. v. Louisiana Nat.
Dank (Ala.) 20 L. R. A. 800 Cralg v. Hesperia
Land & Water Co. (Cal) 35 L. R. A. 306; Al

48L R A.

dine Mfg. Co. v. Phiilips (Mich.) 42 L. B. A,
831.

As to the effect of transfer of shares of stock
upon liabllity for unpaid subscription, see Roch-
ester & K. Falls Land Co. v. Raymond {N. Y.)
47 L. B A 248, and nole.
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question of its invalidity is not restricted to
the Federal! government.

{February 27, 1000.)

PPEAL by plaintiff from a judsment of
the Appellate Division of the Supreme
Court, Fourth Department, affirming a judg:
ment of an Equity Term for Erie County in
favor of defendant in a procceding brought
to compel the transfer of stock upon the
books of the defendant corporation. Re-
versed.

Statement by Gray, J.:

This action was brought to obtain a judg-
ment directing the defendant to trapsfer
upon its books to the plaintiff 450 shares of
its eapital stock. All of these shares stood
in the name of Emanuel Levi, who had, some
¥years previously, pledged the same with, and
delivered the certificates thereof to, the
plaintiff, to secure the payment of his prom-
issory notes for monecys loaned. At the
time that he so pledged the shares of stock,
he executed and delivered to it an assignment
of the esame in the usual form, by which he
assigned and transferred to it, by name, the
shares of defendant’s capital stock standing
in his name on the books, and constituted
one of the officers of the plaintiff his sttor-
ney to effect the transfer thereof, ete. e
at the same time exccuted and delivered to
the plaintif a receist for the moneys loaned
to him, which stated the rate of interest the
loan should carry, the assiznment of collat-
eral security for its payment, and that the
plaintiff was authorized, in case of default
in payment of the principal and interest of
the lean, to sell the securities at publie or
private sale, ete. Levi bavingy died, a de-
mand was made upon his executors for pay-
ment of the notes, with notice that. in the
event the same were not paid, and the stock
redeemed, on or before a certsin date, the
stock would be sold at public auction. and
the proceeds applied in liquidation of the in-
dehtedness of their testator. On June 30,
1898, a publie sale was remularly had. at
which the stock was purchased by the plain-
tiff. Thereafter, & demand of the plaintiff
upon the defendant to transfer the stock so
Surchased upon its books was refused. The

efendant elaims & lien upon the stock by
force of a statement printed upon the face
of the certificates, in the following language:
“This is to certify that Emanuel Lesi is the
owner of shares of one hundred dol-
lars each of the capital stock of the Third
National Bank of Buffalo, subject to the
lien referred to in section 15 of the by-laws
of said bank in the followiny words: ‘No
transfer of the stock of this association shall
be made without the consent of the board of
directors by any stockholder who shall be
Yable to the association. either as principal
debtor or otherwize, which liability shall be
% lien upon the said stock and all proiits
thereof and dividends” And that the said
stock is transferable only upon the books of
the baunk by him or his atforney on the sur-
Tender and eancelation of this certificate and

45 L. R A,
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!on compliance with said by-law.” Levi had
been a director of the defendant, and at the
time be pledged his stock to the plaintiff he
was under an indebtedness to the defendant.
The trial judge made this finding with re-
speet to it:  “That at the time of the sale
of the stock in question to, and its purchase
by, the plaintiff, the estate of Emanuel Levi
was largely indebted to the defendant, and
the defendant then had and now has a right
to a lien upon said certificates and stock as
security for the puyment thereof; that Levi's
indebtedness to the defendant accrued prior
to the pledge of any of said certificates to
the plaintitT; that no tender or offer to pay
said indebtedness by the plaintiff, or by any
other person or party, has ever been made;
that the plaintiff was notified of the defend-
ant’s claim before the sale of June 30, 1306,
and the defendant forbade such sale except
subject to the defendant’s claims, demands,
and liens.” The defendant at no time had
possession of Levi's certificates of stock, and
its claim is of an equitable lien upon the
same for all the indebtedness owing by him
ag its stockholder, by reason of the state-
ment upon the certificates. It is also claimed
that he orally stated to the defendant’s presi-
dent that “he had a large smount of stock
in the bhank, and that was security for his
loang,” and that, though “it was in the safe-
deposit vault,” the bank “could consider it
there as delivered as collateral to its loan™
The trial court made no finding as to these
facts, nor otherwise upon the subject than
the finding above given. The conclusion
reached by the trial court upon the facts
was, in substance, that the defendant had &
lien upon the stock for the amount of the in-
debledness existing against the estate of
Levi, when the certificates were purchased
by the plaintiff, and that the latter's right
to a transfer to itself of the stock was sub
jeet to the lien of the fermer. Judgment
was entered dismissing the complaint upon
the merits, upon the sole pround that the
plaintid is entitled to a transfer of the stock
in question by the defendant, and to have
vew certifieates issued to it in place of thoee
to be surrendercd and caneefed, when, but
not until, it should pay to the defendant an
amount sufficient to satisfy its lien for the
indebtedness to it owing by Levi’s estate.
This judement wes affirmed in the appellate
division by a divided court, and the plaintiff
has appealed to this court.

I Yeggrs. Hichman & Palmer, for appel-
ant:

There is no authority in the law for the
enactment of a by-law containing the provi-
sions of § 15 in this bank’s by-laws, and
there is an express provision prokibiting any
such byJdaw in the act of Congress, which
prohibita the bank from' loaning on the se-
curity of its own stock.

First Nat, Bank v. Lanier. 11 Wall. 369,
20 L. ed. 172; Bullard v. Nationa! Fagle
Bank, 18 Wall. 559, 21 L ed. 923;: Sccond
Nat. Bank v. National State Bank, 10 Bush,
367,
L The statement contained in the certificate
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of stock, that the indebtedness of the stock-
holders should be a lien: upon the stock, doea
not affect the right of the plaintifl, the in-
Surance company.

Conklin v. Second Nat. Bank, 45 N, Y,
€55; Driscoll v, West Bradley & C, Mfg. Co.
59 N. Y. 06; Evanstille Nat. Bank v. Metro-
politan Nat. Bank, 2 Diss. 527, Fed. Cas. No.
4.573; Feckheimer v. National Exch. Bunk,
%9 Va. 80; Continenta!l Xat. Bank v. Lliot
Nat. Bank, 7 Fed. Rep. 376; New Orleans
Nat. Bkg. Asso. v, Wiitz, 10 Fed. Rep. 330;
Cook, Stock & Stockholders, 3d ed. (1894)
§ 533; Jones, Liens, 1894, 2d ed. § 384; 2
Thomp, Corp. 1594 ed. § 2319; 16 Am. &
Eng. Enc. Law, p. 201, § 14; Paine, Bank-
ing Laws, p. 533; Bullard v. National Eagle
Bank, 18 Wall. 597, 21 L. ed. 926; First
Nat. Bank v. Lanier, 11 Wall. 369, 20 L. ed.
172; Johnston v. Lang, 103 U. 8. 803, 26 L.
ed. 534; Sargent v. Franklin Ins. Co. 8 Pick.
90, 19 Am. Dec. 308; Dundy v. Jackson, 24
Fed. Rep. 628; Johnson v. Laflin, 5 Dill. €3,
Yed. Cas, No. 7,303; Delaware, L. & W. R.
Co. v. Oxford Iron Ca. 3§ N. J. Eq. 340;
Feckheimer v, National Ezch. Bank, 79 Va.
80.

The defendant had no sctual pledge of the
stock in suit as collateral for any indebted-
ness which Levi might have owed it.

To 1nake a valid pledyge there must be de-
Yivery, actual or constructive, of the pledge
by the pledzeor or his agent, into the posses-
sion of the pledgee or his agent, in order to
pass any right of property in the thing
Ppledged.

Cortelyou v. Lansing, 2 Cai. Cas, 200; Ger-
lick v. James, 12 Johns. 146; Wilson v.
Little, 2 X. Y. 413, 51 Am. Dec. 307; 18 Am.
& Eng. Enc. Law, pp. 595-508.

A pledgee can only retain his lier by re-
taininy possession. When ke delivers up
possession, his lien ceases.

Black v. Bogert, G5 N. Y. G01; Macomber
¥. Parker, 14 Pick. 497.

The verbal agreement supplemented by the
by-law did not give the national bank a lien
on its stock,

Delaware, L. & W. R. Co. v. Ozford Iron
Co. 38 N. J. Eq. 340.

The taking of stock can alone be justified
when it is dene in compromising a debt due
to the bank, or a claim against it.

First Nal. Bank v. Nationial Exchk. Bank,
02 U, 8. 122, 23 L. ed. €72.

1f the defendant ever had any iien upon
the stock in question, either actual or con-
structive, it waived that lien by a failure to
enforce it.

The taking of other security by the defend-
ant for its debt from Levi was a waiver of
any lien, implied or otherwise.

Barret?t v. Goddard, 3 Mason, 107, Fed.
Cas. No. 1,046; Gilman . Brown, 1 Mason,
191, Fed. Cas. No. 5,441; 4 Wheat. 255, 4
L. ed. 564. .

Mr. Adelbert Moot, with Mesers. Lewlis
& Lewis, for respondent:

As the defendant secured an equitable
Yien upon the stock in question before the
plaintiff secured s lien thereon, the lien of
the defendant is prior in time and prior in

45 L R. A
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right, and the plaintifl having taken the
stock of the defendant, with notice of the
defendant’s rights therein, because the stock
contains a notice thereof, it follows that the
plaintiff aecquired its lien subject to the lien
of the defendant, and the plaintiff cannot
compel the defendant to transfer the stock
upon its books until the plaintilf has re-
deemed the gtock from the licn of the defend-
ant thereon.

Xational Bank v. Whitney, 102 U. 8, 99, 26
L. ed. 443; Thompson v. Saint Nicholas Nat,
Bank, 146 U. 8. 240, 36 L. ed. 956, 13 Sup.
Ct. Rep. 66.

Defendant’s apswer to this equitalle suit
of the plainiifl is a perfect answer upon the
undisputed facts in this case, because the
plaintiff camnot maintsin this suit if the
Levi estate could not maintain this suit.

The plaintiff put this stock in evidence as
& part of its evidence, and therefore the re-
cital of this document put in evidence by
plaintifl, and transferred to plaintiff, raises
a presumption of the fact recited, unlesa
plaintifl’ overcomes that recital by evidence
that it is untrue.

1 Greenl. Ev. 14th ed. § 23,

The by-law of the defendant, made a part
of its stock certificate, is not void, and is not
repuznant to the statute; but it is part of
the very stock and eontract with Levi, of
which plaintifl claims the benefit as the
privy and assignee of Levi; hence plaintiff
is a party thereto, and is estopped from
claiming it does not bind plaintifl as a part
of such contract and cellateral.

The by-law and the stock itself, and the
arrangement made with Levi when the loan
was made, together, give the defendant an
equitable lien upon the stock.

3 Pom. Eq. Jur. § 1233.

.

Gray, J., delivered the opinion of the
eourt:

The decision of the question in this case
turns upon provisions of the national bank-
ing act, passed by Congress in 1564, and the
construction which they should receive io
the lizht of opinions of the Supreme Court
of the United States. The original act for
the incorporation of national banks, which
was passed in 1863, contained, in § 386,
the provision that the eapital stock “shall
be assignable on the books of the association
in such manner as ita by-laws shall pre-
seribe, but no shareholder in any association
under this act shall have power to sell or
transfer eny share held in his own right so
long as he shall be liable, either as principal
debtor, surety, or otherwise, to the asaocia-
tion for any debt which shall have beeome
due and remain unpaid; . . . and no
stock sball be transferred without the con-
sent of a majority of the directors while the
holder thereof is thus indebted to the asso-
ciation.” In 1864 the act of 1563 was re-
pealed by a new enactment as to national
banking associations, whereby it was provid-
ed, in § 35, “that no association shall make
any loan or discount on the security of tha
ghares of its own capital stock, nor be pur-
chaser or holder of any suck shares, unleas
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such security or purchase ghall be necessary
to prevent joss upon a debt previously con-
tracted in good faith,” ete. 13 Stat. at L.
110, chap, 106, The act of 1864 did not re-
enact any of the provisions which were con-
tained in § 36 of the act of 1843, and the
section, therefore, was expressly repealed.
Bullard v. National Eagle Bank, 18 Wall.
694, 21 L. ed. 923. The defendant was or-
ganized under the act of 1504, and there was
not only no authority in the act for the by-
law referred to and embodied in the language
of the certificates of stock, but such a by-
law would be inconsistent therewith. Bul-
lard v. National Eagle Bank, 13 Wall. 594,
21 L. ed. 923. The restrictions imposed by
§ 36 of the act of 1863 upon the shareholders
had been removed, and banking associations
were prolibited from permitting any indebt-
edness on the part of their stockholders upon
the security of the shares of their own capi-
tal stock. It would seem, therefore, that a
by-law gecking to impose restrictions upon
transfers of stock by declaring a lien upon
the stock to the extent of any liability of
the stockholder to the bank would be quite
inoperative to accomplish such a purpose,
and, equally so, any statement upon the cer-
tificate of stock based upon the existence of
such & by-law. The bank being prohibited
from loaning moneys upon the security of
its own shares of capital stock, it is difticult
to understand upon what legal principle it
eould claim the rizht to an equitable lien.
The appellate division, in an opinien which
was concurred in by the majority of the jus-
tices of that court, thought that, as the ques-
tion was one which arcse under a Federal
law, it should be governed in its determina-
tien by the decisions of the Supreme Federal
Court, and that the mwore recent ones had
established a controlling doctrine that a eon-
tract made in contravention of any provi-
sion of the national banking act is not, in
the absence of any declaration to that etfect,
void, or incapable of enforcement. Under
the authority of certain cases in the United
States Supreme Court, which are considered
in the opinion, it was pointed out that the
validity of certain transactions by national
banks with their debfors was held to be a
question only for the government to raise,
and that the effect of their violation of the
statute wag, not to invalidate the transace.
tion itself, but to subject them to charter
proceedings on the part of the government.
Union Nat, Bank v. Malthews, 93 U. §. 621,
25 L. ed. 188; Neational Bank v. Whitney,
103 U, 8. 99, 26 1. ed. 443; Thompson v.
Saint Nicholas Nat. Bank, 146 1], 8, 240, 36
L. ed. 936, 13 Sup. Ct. Rep. 66. Hence it
was deemed to follow that in the presemt
case the bank’s claim to be entitled to an
equitable lien, though against a purchaser
for value, and in good faith, of its shares in
the market, must be allowed, and any of-
fense against the banking act involved must
be left to povernmental cognizance. 1 be-
lieve this conclusion to be fallacious, and

that the reasoning of the learned justices be-

low is without regard to the distinetion
which exists between those cases in their
48 L. R A,
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facts and in the priceiple underlying their
decision, and the earlier cases which con-
strued the national banking acts, and de-
clared the doctrine that loans by banking
associations to their stockholders do not give
a lien to the bank upon their stock. First
Net. Bank v, Lanier, 11 Wall, 369, 20 L. ed.
172; Bullard v. National Eagle Bank, 18
Wall. 589, 21 L. ed. 923. I am quite unable
to agree in the view that these ecarlier cases
have been overruled, or their doctrine re-
fused credit, by the later cases which are
relied upon for the defendant. If we assume
the existence of a contract between the de-
fendant bank and Levi {(and all we know of
it is the testimony of the president of the
defendant as {0 a conversation with Levi,
in which he said the bank could consider the
stock in his safe as collateral for his loansj,
it was executory in its nature as long as the
stock remained in his possession, and until
it was in fact pledged to the bank by a de-
livery. Possession i3 of the essence of a
Pledge, in order to raise a privilege againat
third persons. Casey v. Cacaroc, 96 U. S.
467, 24 L. ed. 779; Wilson v, Little, 2 N. Y.
443, 51 Am. Dee, 307.

The defendant is asking the court to de-
clare an equitable lien in its favor upon the
sbares of stock against a third person, and
in that respect the case is unlike those cases
where the Federal court has held that a na-
tional bank might enforee a sccurity which
it had taken and held, notwithstanding the
claim of the borrower that the transaction
was in violation of some express provision
of the law. ‘The defendant never had posses-
sion of the stock, and, being under the pro-
hibition of the banking act as to a transae-
tion of & loan upon the security of its own
shares of stock, it is compelled to take the
position that, having dealt with Levi upon
the faith that his owmership of the stock
would be an added security for the perform-
ance of his promise to pay bis loans, and the
certificates of stock earrying notice to per-
sons dealing with Levi with respect to them
that any transfer thercof would be subject
to a lien in favor of the bank for any lia-
bility of the stockholder, it should be al-
fowed an equitable lien thereon, superior to
any right of the plaintiff thereto. I should
say that there was & marked difference be-
tween any such claim of the bank, which
slights a provisioa of the banking law, in-
tended to negative the right to a lien and to
confer the valuable character of transfera.
bility upon national bank shares, in the pub-
lie interests, and a claim which a berrower
or his representative asserts against the .
right of & natienal bank, as his creditor, wo
realize its debt upon securities which have
been held by it in pledme, though not with-
in the class of those it was authorized to
hold. The demand of the bank is to have the
court declare an equitable lien upon its out-
standing stock by virtue of a by-law and of
notice thereof on the certificates, when the
banking act prohibited loans by it upon the
security of its own shares, and thereby ren-
dered any by-law in contravention of the act,
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or any notice based thereon, wholly inoper-
ative.
_In First Nat. Bank v. Lanicr, 11 Wall.
369, 20 L. ed. 172, the certificate of stock
. declared that the shares were transferable
on the books of the bink only on surrender
of the certificates, This limitation was im-
posed by the by-laws, which further provid-
ed that the stock of the bank should be as-
signable, subject to the provisions and re-
strictions of the 3Cth section of the act of
1863. Lanier and Handy purchased the
stock of Culver, to whom it had been issued,
and, their request for a transfer being re-
fused, an action was brought against the
bank to obtain pecuniary satisfaction. The
bank defended upon the ground that it had
& lien upon the stock for Culver’s indebied-
nesa to it by virtue of the provisions of the
-3€th section of the act of 1863, which re-
mained in operation, notwithstanding its re-
peal in 1864, by means of a by-law, adopted
while the section was in force, declaring that
the stock should be transferable subject to
the provisions and restrictions of the act of
Congress aforesaid. It appeared that the
bank bad sold and transferred the Culver
shares upon its books to a third person, and
had applied the proceeds of the sale upon the
indebtedness, before Culver assigned the cer-
tificates to Lanier and Handy. It was held
that the provisions of the act of 1864 gmov-
erned the conduct of banking associations,
whether they were organized before or after
it became a law, and that the prohibition
upon the making of loans on the security of
the shares of their own capital stock applied,
The object of the new act was stated to be
to make national banks subserve publie pur-
poses, and to place shareholders, in their pe-
cuniary deslings with the bank, en the same
footing with other customers. It was a
change in the policy of the government, and,
as the restrictions of the act of 1863 fell, “s0
did that part of the bank’s by-law relating
to the subject fall with them,” The judg-
ment against the bank was affirmed.

In Bullard v. National Eagle Bank, 18
Wall, 594, 21 L. «d. 923, the deiendant was
organized under the national banking act of
1864, and issued to one Clapp certain shares
of its capital stock. He borrowed moneys
from the bank on his notes, and subsequent-
Iy was adjudged s bankrupt. The plaintiff,
as his trustee in bankruptey, demanded &
transfer of the stock to him as part of the
bankrupt’s aszets; but the bank refused,
claiming a lien upon it, by force of ita by-
taw, to the extent of the notes held by it
The action was then brought against the
bank for refusing to allow the transfer asked
for, and the questions certified for determina-
tion were whether a national bank could ac-
quire a valid len upon the shares of its
stockholders by its articlez or by-Jaws, and
whether the bank was entitled to hold the
interest of Clapp in the stock by way of lien,
or security for ali or any of the notes, It
was held, on the authority of the Lanier
Case, 11 Wall. 369, 20 L. ed. 172, that these
questions must be answered in the negative,
48 L. R A,
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Mr. Justice Strong, who delivered the opin-
ion of the court, observed that the repeal of
the 36th section of the mct of 1863 by the
substitufed act of 1564, “was & manifesta-
tion of a purpose to withhold from banking
associations a lien upon the stock of their
debtors,” and that a by-law founded upon the
36th gsection of the act of 1563 was “a regu-
lation inconsistent with the new currency
act, the policy of which was to permit no
liens in favor of a bank upon the stock of its
debtora” It was there argued for the
bank that, though the act of Congress does
not itself create a lien on a debtor’s stock
{as did the act of 1863}, it does, by ita 5th
section, authorize the creation of such a lien
by the articles of association and by by-laws
made under them. But it was answered
that the words of the 5th section would bear
no such meaning, and that a by-law giving
to the bank a lien upon ita stock, as against
indebted stockholders, ought mot to be con-
sidered as one of those regulations of the
business of the bank, er for the conduct of
its affairs, which it was authorized to adopt,
and that Congress evidently did not under-
stand the section as extending to the subject
of stock transfers, because in amother part
of the statute express provision was made
for them.

The doctrine of First Nat, Bank v. Lanier,
was followed in this court in Conkiin v. Sec-
ond Nat. Bank, 45 N. Y. 655, where the stock
certificates contained the statement that the
stock was not transferable “until all liabil-
ities of the stockholder to the bank were

id* The rule of the Lanier Case was
held applicable to the tramsaction between
the bank and the plaintiff's assigmor, and it
was held, against the claim of the bank to a
lien upon the stock for moners due from the
stockholder, that “when the statute has pro-
hibited all express agreements between a
bank and its stockhelders or a lien in favor
of the former upon the stock of the latter to
secure any debts or liabilities of the stock-
holders to the bank, that no such lien can be
created by a mere by-law of the bank is too
clear to require discussion.”

Do the cases which are cited and relied
upont below as establishing a new doctrine
apply to the present case. and come to the
support of the defendant’s position? They
are O'nion Nat. Bank v, Matthewcs, 98 U, 8.
621, 25 L. ed. 188, and National Bank v,
Whitney, 103 U. 8. 99, 26 L. ed. 443. The
national banking law autherizes a natjonal
banking asseciation to loan money on per-
sonzal security, and then declares that “it
may purchase, hold, and convey real estate
for the following purposes, and no others:
First, such as may be necessary for its im-
mediate accommodation in the transaction
of its business; second, such as shall be mort-
gapged to it in good faith by way of security
for debts previously contracted; third, such
ds shall be conveyed to it in satisfaction of
debts previously contracted in the course of
its dealings; fourth, such as it shall purchase
at sales under judgments, decrees, or mort.
gagesheld by theassociation. or shall purchase
to secure debts to it.” In the case of Union
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Nat. Bank v. Matikhewcs, Matthews and anoth-
er person had given their joint note to a mer-
cantile company, and secured it by & deed of
trust, covering certain real property, exe-
cuted by Matthews alone. Subsequently the
company assigned the note and deed of trust
to the defendant bank to secure a loan made
at the time. The loan was not paid, and the
bank directed the trustee to sell. In the
state courts Matthews obtained a perpetual
injunction aganinst the sale, upon the ground
that the loan was made upon real-estate se-
curity, which was forbiddea by the statute,
and the deed of trust was therefore void.
The case was taken by writ of error to the
United States Supreme Court, where the de-
cree of the state court was reversed, and the
cause remanded, with direction to the court
below to dismiss the bill. It was held that
the probibitory clause of the national bank-
inz law did not vitiate real-estate securities
taken for loans, and that a disregard of the
law only laid the association open to pro-
ceedings by the government. Justice
Swayne remarked that “the impending dan-
ger of a judoment of ouster and dissolution
wag, we think, the check, and none other,
contemplated by Congress.” The guiding
principle of the decision, however, was that
it would be inequitable that a borrower
should be rewarded by giving success to his
defense of the invalidity of the bank's act in
taking & prohibited security for its loan, and
that, as a punishment was preseribed for the
viclation of its charter, it was for the gov-
ernment to object. See p. 629, L. ed,
In National Bank ¥. Whilney, Whitney had
executed a mortgage to the bank, which de-
clared that it was made a3 collateral security
for the payment of all notes which the bank
held at the time sgainst him, and for his
other indebtedness then due or thereafter to
become due. The question for determination
waa stated to be whether the mortgage was
valid so far as it applied to future advances
to him. The question was remarded as de-
termined by the decision in Union Nal. Bank
v. Matthews, which was reviewed in the opin-
fon, It was observed that, “whatever objec-
tion there may be to it. as security for such
advances, from the probibitory provisions of
statute, the objection can only be urged by
the government.” In both these cases the
bank held the trust deed or mortgage, and
was endeavoring to enforce the security
which it actually had taken from its debtor.
In First Nat. Bank v. Stewcart, 107 U. 8.
€76, 27 L. ed. 502, 2 Sup. {'t. Rep. 778, the
bank had taken. as security for a debt due
from the stockholder, thirty shares of its own
stock, and upen default in payment had sold
the same, and applied the proceeds in pay-
ment of the debt. The action was broucht
to recover back the proceeds of sale upon the
ground that the back had no right to take
the security. The right to recover was de-
nied upon the ground that “the contract has
been executed, the security sold, and the pro-
. ceeds applied to the payment of the debt.”
and that “both bank and borrower are, in
such case, equally the objects of legal cen-
sure, and they wiil be lefit by the courts
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where they have placed themselves” By.
suing for the procecds of the sale, it was ob-

served, the plaintiffs had aftirmed the sale,

and the moneys Joaned were an offsct to the

Pproceeds. ’

In Thompson v. Samt Nicholas Nat. Bank,
146 U. 8. 210, 38 L. ed. §58, 13 Sup. Ct. Rep.
€6, the question arose upon the overcertifica-
tion of a check, in violation of the United
Btates statute which made it “unlawful for
any oflicer, clerk, or agent of any national
bank to certify any check drawn upon said
bank, unless the person or company drawing
said check shall have on deposit in said bank,
at the time such check is certified, an
amount of money equal to the amount speci- -
fied in such check,” The statute further
provided that any check so certified shall be
a pood and valid obligation against said
bank, but that any officer, ete., violating the
provisions of the act, would subject the bank
to proceedings on the part of the comptroller
for the appointment of a receiver to wind up
the atfairs of the association, 13 Stat.at L.
114, chap. 106. The action was brought to
recover the possession of certain railrecad
bonds, which the bank was charged with hav-
ing become illegally possessed of. The bank
answered that the bonds had been pledged
to it as collateral security for call loans or
advances, and that, the pledgeors having
failed to pay their indebtedness, the bonds
had been sold under an agreement permitting
the bank to do so upon thepledgeor's default.
The question was whether. inasmuch as the
defendant had certified checks withont hav-
ing on deposit an equivalent amount of
money to mect them, it became a bona fide
holder of the bonds. Upon the authority of
the cases of Union XNal. Bank v. Malthews
and National Bank v. Whitney, it was held
that, “where the provisions of the national
barkingzact prohibit certain acts by banks, or
their officers, without imposing any penalty
or forfeiture agplimb!e to particular trans.
actions which have been executed. their va-
lidity can be questioned orly by the United
States, and not by private parties” This
clause from the opinion is quoted below in
the present case, but 1 fail to perceive its
precise applieability, The transaction. as in
First XNat. Bank v, Stewart, had been exe-
cuted. Urion Nat. Bank v. Matlthews and
Nationgl Bank v. Whitney, only, of these
cases, might be claimed to have a bearing
upon the discussion; but their analogy is not
apparent. I do not think that the United
States Supreme Court intended to announce
any new rule, for they simply applied a doe-
trine established s early as in the case of
Fleckner v. Bank of United Statez. 8 Wheat
339, 5 L. ed. 631, That the Matthees and
Whitney Cases have not overruled the doc-
trine of the Lanier and Bullard Cases or of
the Conklin Case in this court, with respect
to the enforceability of such a by-law as the
bank had in this case, is the general under-
standinz of text writers, amd it has been 20
understood by courts. Cook, Stock, Stock-
holders, & Corp. Law. 3d ed, § 533; Jones,
Liens. 2d ed. § 384; 2 Themp. Corp. ed. 1554,
§ 2319; Paine, Banking Laws, p. 533; 16 Am.
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& Enz. Ene. Law, p. 201, §§ 14, 15; Frans-
ville Nat, Bank v. Metropolitan Nat. Bunk,
2 Biza. 527, Fed. Cas. No. 4,573 ; Continental
Nat. Bank v. Elist Nat. Bunk, 7 Fed. Rep.
376; Xew Orleans Nat. Bkg. Asso. v. Wiltz,
10 Fed. Rep. 330; Feckheimer v. National
Exch, Bank, 70 Va. 80.

I do not understand that by virtue of any
rule established in the Matthews and Whit-
ney (Tases, a national banking association is
vnabled, by force of & by-law, or by a notice
upon certificates, to restrict the transferabil-
ity of its stock by imposing & lien thereon
for any liability owing to it by its stockhold-
er. How can it reserve to iteelf a right to a
lien upon shares of its own stock, in eontra-
vention of the provisions of the mational
banking act, and become entitled to demand
of the courts to enforce it as against a pur-
chaser of the shares, whose title thereto is
acquired bona fide, and for valuet If the
defendant bank can successfully insist upon
the right to an equitable liem, which the
<ourts must enforce in the face of the statu-
tory prohibition, then I do not see that cer.
tificates of capital stock in natjonal banking
associations will possess that marketable
character which has been considered to give
them a greater value as investments. The
transferability of the stock is one of the most
valunble franchizes conferred by Congress
vpon banking associations as it was said by
Mr. Justice Davis in the Lanier Case. The
learned judge further remarked, in that
case: “It is no less the interest of the share-
holder than the public that the certificate
representing his stock should be in a form to
secure public confidence, for without this he
<ould pot negotiate it to any advantage”
Nor can it be said that this plaintiff, when
offered by Levi the certificates of stock as
collateral security for a loan of money, was
chargeable with notice of any lien of the
bank thereon. The certificates were in his
Possession, and were delivered to the plain-
tiff; and the printed matter thereon was of
%o importance, inasmuch as the public law,
under which the bank was orgamized, pro-
hibited it from making any loan or discount
-on the security of the shares of its own capi-
tal stock. The plaintiff could not be bound
by notice of something which the law pro-
hibited. The plaintiff, in the language of
Justice Davis in the Lanier Case, was “told,
utder the seal of the corporation, that the
shareholder is entitled to so much stock,
which can be transferred on the books of the
corporation, in person or by attorney, when
the certificates are surrendered, but not
otherwise. This is a notification to all. per-
#ans interested to know that whoever in good
faith burs the stock, and produces to the cor-
poration the certificates, regularly assigned,
with power to transfer, is entitled to have
the stock transferred to him. And the noti-

Scation goes further, for it assures the hold- ).

-t that the corporation wili not transfer the
stock to anyone not in possession of the cer-
tificates.” If the case had been ome where
the bank, not regarding the prohibition of
the btanking act, had taken from Levi his
43 L. R A
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certificates of stock as collateral security for
the payment of any indebtedness which he
had incurred or might incur, and had real-
ized upon them for application upon his debt,
it might well be that it would not lie in his
mouth, or anyone claiming under him, to as-
sert the illegmlity of the transaction. The
case would then resemble more the crses of
Union Nat. Bank v. Yatthews or First Nat,
Bank v. Stewcart. If the bank had violaled
the law, it laid itself open to proceedings on
the part of the government, and the courts
might leave the parties where they were, and
might decline to interfere to benefit the bor-
rower to the prejudice of the stockholders
and creditora. There is no conflict between
the Lanier and Bullgrd Cases and the ¥ai-
thews and Whitney Cases. Each class is
distinct, and its doctrine is controlling where
the principle involved is the same. It is one
thing if the contract has been executed, and
to avoid it would be to deplete the assets
of the bank o the amount represented by tha
contract, It is quite another thing where
the bank is seeking to create a lien upon sn
iroplied executory contract, or a security
where it has none, and where it admits it has
none, in the face of the statute which pro-
vides that it shall not have such a lien or
take such a security.

The conclusion I reach is that the cases
relied upon in the eourt below in the decision
of this case do not control it. They do not
authorize the sssertion of an equitable lien
by the bank upon the shares of its own capi-
tal stock: and the plaintiff, having acquired
the certificates from Levi, the stockholder,
for value, and in good faith, was entitled to
have the same absolutely transferred into
ita name upon the bocks of the corporation.

The judgment should be reversed, and a
new trial ordered, with costs to sbide the
event.

Parker, Ch. J, and Bartlett, Martin,
Vann, Cullen, and Werner, JJ., concur.

PEOPLE of the State of New York ex rel.
Elizabeth CISCO, Appt.,
0.

SCHOOL POARD OF THE BOROUGH OF
QUEENS, New York City, Respt,
(181 N. Y. £38.)

1. The right of colored children to at-
tend any school they or their parents may
choose, instead of being restricted to the
separate schools estabilghed for colored chil.
dren. is pot conferred by Pen. Code, § 353,
which wakes It & misdemeanor for teachers
or oficers of schools to exclude any clilzen
from the equal enjoyment of any accommoda-
tion or privilege, if the schools for colored
children furnish faciiities and accommoda.
tione equal to those which are furnished by
the other schoola

NoTE.—~-As to the rights of eclored chlidren
'n scbools, see cases In nofe to Loutaviile Safety

vault & T. Co. v. Louisville & N, B. Co. (Ey.)
14 L. R. A. on page G31.



114

2. The consiitational requirement of
the maintenance sad swpport of &
sysiem of free common schools where-
in all the chlldren ot the state may be edu-
cated does not require a school board to ad-
wit to any school under its control all the
chlidren who may deslre to attend that
particular school, or prevent the legislature
from exercising its disctetion as to the best
method of educating the different classes of
¢chlidren In the state, whether those classes
are determined by nationality, ¢olor, or abil-
Ity, no long aa it provides for all alike in the
character and exient of the education fur-
nished and facilltles for its acguirement.

(Febdruary 8, 1000.)

APPEAL' by relator from an order of the
Appellate Division of the Supreme
Court, Second Department, aftirming an or-
der of a Special Term for Queens County
denying & writ of mandamus to compel de-
- fendant to admit relator’s children into one
of the public schools. Affirmed.

The facts are stated in the opinion.

Afr. George Wallace, for appellant:

The court of appeals, in its latest deliver-
ance on the subject, holds that there can be
no distinction on account of eolor in the ag-
mission of persons to places of amusement,
10 common schools, or their bodies to the
cemetery.

People v. King, 110 N. Y. 418, 1 L. R. A,
293, 13 N, E. 245.

Mesers, Willlam J. Carr
Whalen, for respondent:

The school board had the power to organize
a separate school for the instruction of chil-
dren of African descent, and to assign there-
to the children of the relator.

People ex rel. King v. Gallagher, 93 N. Y,
438, 45 Am. Rep. 232; Ward v. Flood, 43
Cal. 36, 17 Am. Rep. 405; Cory v. Corter, 48
Ind. 327, 17 Am. Rep. 738; Roberts v. Bos-
ton, 5 Cush. 193; Lehewn v. Brummell,
103 Mo. 546, 11 L. R. A, 828, 15 8. W. 765;
MceMillan v. School Commitice, 10T N. C.
609, 10 L. R, A. 823,12 8. E. 330; Louispille,
N.0.&T. R Co. v. Mississippi, 133 U. &.
587, 33 L. ed. 784, 2 Inters. Com. Rep. 801,
10 Sup. Ct. Rep. 348.

Equality of rights does not involve the
necessity of educating white and colored
persons in the same school, any mere than it
does that of educating children of both sexes
in the same school, or that different grades
of scholars must be kept in the same school.
Any classifieation which preserves substan-
tially equal school advantages is not pro-
hibited by either the state or the Federal
Constitution, nor would it contravene the
provisions of either. .

State ex rel. Garnes v. McCann, 21 Ohio
St 21 .

Martin, J,, delivered the opinion of the
court:

The single question in this case is
whether the school board of the borough »f
Queens is authorized to maintain separate
schools for the education of the colored chil-
dren within the borough, and to exclude
them from the other schools therein, it hav-
43 T. R. A,
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ing made the same provisiona for their edu- -
cation &8 are made for others, sc far as the
nature, extent, and character of the educa-
tion and facilities for obtaining it are con-
cerned. 1n People ex rel. King v. Gallagher,
83 N. Y. 438, the statute of 1564, which was
the common school act, chapter 143, Laws
1830, and chapter 863, Laws 1873, which re-
lated to the pullic schools of the city of
Drooklyn, were under consideration. They
sutherized the establishment of separate
schools for the education of the colored race
in cities and villages of the state, and in the
city of Brooklyn. In that case it was held
that they were valid, that they did not de-
prive children of African descent from the -
full and equal enjoyment of any accommo-
dation, advantage, facility, or privilege ac-
corded to them by law, and that they in no
way discriminated against colored children.
It was also held that the 14th Amendment of
the Federal Constitution ouly required that
such children should have the same privilege
of obtaining an education with equal faeili-
tiea as are enjoyed by others, without regard
to race or color, and that the requirement
that they should be educated in separate
schools did not impair or interfere with their
rights under the Constitution, or with any
other legal rights of colored pupils. The con-
solidated school law (Laws 1804, chap. 556,
title 15, § 28) contains the same provisions
relating to this subject &3 were contained in
the statute of 1864. Thus, the same statn-
tory authority for the maintenance of such
separate schools now exists as existed when
the King Case was decided. Therefore, as
this question has already been decided, it is
not an open one in this court.

Dut it is insisted by the appellant that, as
the Penal Code (§ 383) makes it a misde-
meanor for teachers or officers of common
schools and publie institutions of learning to
exclude any citizen from the equal enjoyment
of any accommodation or privilege, it in ef-
fect confers upon colored children the right
to attend any school they or their parents
may choose, and that the achool beard had no
authority to establish separate schools and
deny them the right to attend elsewhere.
The first answer to this insistence i3 thas
the Penal Code waa in existence at the time
of the decision of the King Case, and must be
regarded as having been considered in thax
case. Moreover, independently of that de-
cision, we do not see howthatstatutechanges .
the effect of the conclusion reached in the
case referred to, provided the facilities and
accommodations which were furnished in the
separate schools were equal to those furnish-
ed in the other schools of the borough. It
is equal school facilities and accommodations
that are required to be furnished, and not
equal social opportunities. The case of
People v. King, 110 K. Y. 418, 1 LL R A, 293,
18 N. E. 245, is relied npon as modifying or
overruling People ex rel. King v. Gallagher.
We do not think such is its effect. In the
former case a colored person was excluded
from s place of public amusement controlled
by the defendant, and it was there held thaS
the latter was guilty of a misdemeanor. Io
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that case there was & total denial of the com-
plainant’s right to attend or to participate in
the enjoyment of the entertainment. There
no other accommodation or facility was fur-
nished by the defendant. Not se here. In
this case the colered children were given the
same facilities and accommodations as
others. Ve are of the opinion that the case
of People v. King neither modifies nor affects
the principle of the decision in People ex rel.
King v. Gallagher, so far as it applies to the
question under consideration.

Again, it is said that the present Constitu-
tion requires the legislature to provide for
the maintenance and support of a system of
free common schools, wherein all the ¢hildren
of this state may be educated, and therefore
the school board was required to admit to
any school under its contrel all the children
who desired to attend that particular school
Such a construction of the Constitution
would not only render the school system ut-
terly impracticable, but no such purpose was
ever intended. There is nothing in that pro-
vision of the Constitution which justifies any
such claim. The most that the Constitution
requires the legislature to do is to furnish a
system of common schools where each and
every child may be educated—not that all
must be educated in any one school, but that
it shall provide or furnish a school or schools
where each and all may have the advantages
guaranteed by that instrument. If the leg-
islature determined that it was wise for one
class of pupils to be educated by themselves,
there is nothing in the Constitution to de-
prive it of the right to so provide. It was
the facilities for and the advantages of an
education that it was required to furnish to
all the children, and not that it should pro-
vide for them any particular class of asso-
ciates while such education was being ob-
tained. In this case, there is no claim that
the relator’s children were excluded from the
common schools of the borough, but the claim
is that they were excluded from one or more
particular schools which they desired to at-
tend, and that they possessed the lemal right
to attend those schools, althongh they were
given equal accommedations and advantages
in another and separate school. We find
nothing in the Covstitution which deprived
the school board of the proper management
of the schools in its charge, or from determin-
ing where different classes of pupils should Le
educated, always providing, however, that
the accommodations and facilities were equal
for all. XNor is there anything in this pro-
vision of the Constitution which prevented
the legislature from exercising its diseretion
a3 to the best method of educating the differ-
ent classes of children in the state, whether
it relates to separate classes, as determined
by natiomality, color, or ability, 20 long as
it provides for all alike in the character and
extent of the edncation which it furnished
and the facilities for its acquirement.

The order should be affirmed, with cosis.

Parker, Ch. J., and Gray, O'Brien,
Bartlett,and Haight,JJ., concur. Vanm,
J., not voting.
4L R A.
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William J. TRIMBLE, Assignee, ete., of
Eugene T. Curtis et al.,, Respt.,

v,

NEW YORK CENTRAL & HUDSON
RIVER RAILROAD COMPAXNY, Appt
(162 N. Y. 84.)

1. All comtroverted facts, and all fo-
ferences therefrom, must be deemed
conclusively established In favor of the
party for whom judgment iz rendered, when
both parties are in the positlion of having

asked for the direction of & verdlet,

2. A raliroad company is liable for
the loas of m sample trunk on a con-
tract for its transportation as freight, wheras
It was checked without any misrepresenta-
tlon, and without any release of llabllity or
any request therefor, on payment of a charge
for excess haggage, which wes the same for
sample tronke as for ordinary baggage, and
the baggageman bad constructivenoticeofthe
character of the trunk from Iits appearahce
and I{rom other ¢ircumetances, although there
was & rule of the company prohibiting the
checking of sample trunks without & release
of liabllity.

3 Both parties are deemed to have
asked for the direction of a verdict,
where defendant's counsel, after moving un-
successfuily for a nonsgit, replied to an In-
quiry from the court, that he 2id not care to
have any question wsubmitted to the jury,
and, after a request by plaintiffs couneel for
the directlon of & verdict, stated that be de-
sired to stand con his motion for a nonsuit,
whille nelther party asked to have any ques-
tion of fact submitted to the Jury,

(Parker, Ch. J., and O’ Brien and Landon, JJ.,
dissent.)
I
{(February 27, 1900.)

APPEAL by defendant from a judgment of
the Appellate Division of the Supreme
Court, Fourth Department, affirmirz &
judgment of a Trial Term for Moaroe County
in favor of plaintifl in an action brought to
recover damages for the destruction of a
trunk while in defendant’s possession for
transportation. Affirmed.
The facts are stated in the opinions.
Messrs. Harris & Harris, for appellagt:
The defendant was not liable for the loss
of these samples, and the plaintiff should
have been nonsuited. .
Talcott v. Wabash E. Co. 159 N. Y. 461,
54 N. E. 1; Cattaraugus Cutlery Co. ¥.
Buffalo, R. & P. R. Co. 24 App. Div. 267, 48
N. Y. Supp. 451; Gurney v. Grand Trunk R,
Co. 37 K. Y. S. R. 155, 14 N. Y. Supp. 321,
Affirmed in 138 N. Y. 638, 34 N. E, 512;
Cahill v. London &£ N. W. R. Co. 10 C. B. N.
8. 154, 13 C. B. N. B. 818; Becher v. Great
Eastern R. Co. L. R. 5 Q. B. 241; Great
Northern R. Co, v. Shepherd, 8 Exch. 30;
Belfast & B. R. Co. v. Keys, 9 H, L. Cas. 553;
Lee v. Grand Trunk B. Co. 36 U. C. Q. B,
350; Macrow v. Great Western R. Co. L. R,
6 Q. B. 812; Blumantle v. Fitchburg R. Co.

NoTE.—As to liability of passenger carrier
in transporting merchandise intrusted to It by
a passenger, see also Kansas City, M. & B. B
Co. v. Higdon (Ala) 14 L. . A. 515, and note,
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127 Maas, 322, 34 Am. Rep. 376; Alling v.
Iloston & A, B. Co. 126 Mass. 121, 30 Am,
Rep. 667; 5 Am. & Eng. Enc. Law, 2d ed. p.
534; Humphreys v. Perry, 148 U, 8. 627, 37
L. ed. 337, 13 Sup. Ct. Rep. 711; Toledo &
0. C. K. Co. v. Dages, 57 Ohio St. 38, 47 N.
E. 1039; Hutchinson, Carr. 24 ed. pp. 822,
$23; Thomas, Neg. p. 333.

Under the contract for passage the defend-
ant is not liable for damage to this trunk.

Gurney v. Grand Trunk R. Co. 37 N, Y.
S. R. 155, 14 N. Y. Supp. 321, Aflirmed in
133 N, Y. 633, 34 N. E. 512; Orange County
Bank v. Brown, 9 Wend. 116.

A r. David Hays, for respondent:

At comnmon law the carrier of goods was
responsible for all losses not occasioned by
the act of God or of the public enemy.

Story, Bailm. § 491

The right of a passenger to take with him
ag baggage such articles as may be reason-
ably necessary for his convenience on the
journey has always been accorded by carriers
of persons to attract travelers.

Merrill v, Grinnell, 30 N. Y. 504.

The term “baggage” waa limited to such
personal effects ns were ordinarily taken by
travelers for their personal use and conven-
jence. The rule defining the general mean-
ing of the word “baggage” has varied from
time to time, according to changes in the
customs of carriers and travelers.

Lawson, Railm, § 273.

During the past quarter of a century a
large and lucrative part of the passenmer
business of railroad companies has consisted
in carrying traveling ealesmen and their
samples.

It has inured greatly to the profit of the
railroads to have the system of the sale of
goods on the road by commercial travelers
substituted in place of the former custom of
merchants making their purchases at the
manufacturing centers. In order to promote
the change it was necessary for the railroad
companies to permit the sample trunks of
the traveling salesmen to be carried on pas-
senger trains with them.

The fact that merchandise so accepted b
the carrier does not come within the defini-
tion of personal bagrage cannot relieve the
earrier from all lability respecting it.

Schouler, Bailm. § 673; 4 Eliott, Rail-
roads, § 1649,

The defendant having received the trunk
with notice that it contained property other
than the personal baggage of the passenger,
and havipg charged extra compensation for
its transportation, it is liable for its losa,

Each party having clothed the court with
the functions of the jury, the verdict for the
plaintiff stands as would the finding of a
jury. All the controverted facts and all in-
ferable facts in support of the judgment will
be deemed conclusively established in faver
- of the plaintiff. .

Emith v. Weston, 159 N. Y. 194, 564 N. E.
33; Adama v. Roscoe Lumber Co. 159 N. Y,
176, 53 N, E, 805.
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The judgment is conclusive with respect
to the following facts:

1. That the defendant bad notice that the
trunk contained property other than Taylor'a
bagrame.

2. That the defendant had notice that the
trunk and its contents were not Taylor's
Property.

3. That it was the defendant’s eustom to
eheck trunks of commercial travelers con-
taining snmples of merchandise in the same
manner, and for the same compensation, and
for transportation on the same trains, as
ordinary baggage.

4. That the defendant’s servants in it
baggage room were authorized to check
sample trunks of commercial travelers as
baggage.

The plaintifi’s right of action does not de-
pend upon proof of all the foregoing facts,
but they are all in the case, and strengthen
his position.

Sloman v. Great Western R. Co. 67 X, X,
208; Taleott v. Wabash R. Co. 159 X. Y, 461,
54 N.E. L

The regulation of the defendant, unknown
to the passenger, requiring its bagrage agent
to exact a release, cannot reiieve the defend-
ant from its responsibility.

Talcott v. Wabashk R. Co. 159 N. Y, 461,
54 N. E. 1; 4 Elliott, Railroads, § 1649;
Hutehinson, Carr. § 269; Lawson, Bailm. §
284,

Fven if it had been the custom of the de-
fendant to exact releazes, end Taylor knew
it. the defendant would, nevertheless, be lia-
ble in this ease, having waived the condition.

Rathbone v. New York €. £ H. R. R. Co.
140 N, Y, 48, 33 N. F. 418; Lake Shore £ 1.
8. R. Co. v. Foster, 104 Ind. 293, 54 Am. Rep.
319, 4 N. E. 20.

The defendant is liable on the ground of
neglizence.

The plaintiff having proved delivery of the
property to the defendant in good condition,
and the defendant having assumed to carry
it, and the owner having demanded it at the
place of destination, where the defendaant
produced it in a ruined condition, the dam-
age is presumed to have been due to defend-

Y | ant’s negligence.

Fairfar v. New York C. & H. R. R. Co. 67
N. ¥. 11, 73 N. Y. 167, 29 Am. Rep. 119;
Canfield v. Baliimore & 0. R. Co. 93 X. Y.
532, 45 Am. Rep. 268,

The facts set forth in the complaint con-
stitute a cause of action for neglizence, an
well as for breach of eontract.

Catlin v. Adirondack Co. 11 Abb. N. C.
377: Curtis v. Delaware, L. & W. R. Co. T4
N. Y. 116, 30 Am. Rep. 271.

The limitation contained in the passenger
ticket does pot saffect the plaintiffs right
to recover.

The ticket is a mere token or voucher, and
a notice on it does not bind a passenger as
by contract.

Perking v. New York C. R. Co. 24 N. Y.
196, 82 Am. Deec. 281; Blossom v. Dodd, 43
X. Y. 264, 3 Am. Rep, 701.

Assuming the notice on the tickel to have
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any force, it might excuse the defendant
from its common-law liability as insurer, but
it would not excuse it from liability for neg-
ligence, as it dees not expressly exempt from
guch liability,

Mynard v, Syracuse, B. & N. Y. E. Co. 71
X. Y. 150, 27 Am. Rep. 28; Rathbone v. New
York C. & H. R. R. ('o. 140 X. Y. 48, 35 N.
E. 418,

Bartlett, J., delivered the opinion of the
ecourt:

This action is brought to recover the value
of a trunk and its contents destroyed while
in the possession of the defendant, to which
it had been delivered by the plaintifl's as-
signors for transpertation ffom Rochester to
New York on the evening of October 23, 1897,
Curtis & Wheeler were manufacturers of
shoes in the city of Rochester, and Joseph
E. Taylor acted as their traveling salesman
on the 23d day of October, 1897, and had been
in their employ in that capacity for a period
of nine years. Om the evening in question,
Taylor, acting for his employers, went from
Rochester to New York on business. Before
starting he arranged with the baggageman
of the defendant for the transportation of a
trunk and an article called a “telescope.” The
trunk and its contents, consisting of samples
of shoes, belonged to Curtis & Wheeler, ex-
cept a few articles of wearing apparel, the
property of Taylor, for which no claim is
made. The telescope contained the wearing
apparel of Taylor. For the trunk Taylor re-
ceived from the baggageman a card known
as “Excess Baggage Check,” for which ke
paid 85 cents excess of baggage. For the tel-
escope he received the ordinary metallie
check. Taylor described the trunk, when a
witness at the trial, as a regufar sample
trunk, made of wood and covered with can-
vas, about 32 or 3¢ inches in Leight. 30 to
38 inches in length, and 22 to 24 inches in
width. The “number taker” of the Roches-
ter bazrageroom was gworn, and stated that
he took a record of the baggage in and out.
He produced a sheet containing a record cov-
ering October 23, 1897, which showed the de-
ecription of plaintifls baggage as-a sample

trunk. He further testified that he so desig- |r

nated it from its appearance. Taylor testi-
fied that he had beer in the habit of leav-
ing Rochester with his samples on an aver-
age of four, six, or eight times a year for
about twelve years. The night checkman
was gsworn for defendant, and stated that he
did not kpow what the contents of the trunk
were, and that nothing was said to him as to
the contents. He was asked on cross-exam-
fnation if he remembered anything about
this particular trunk, or its appearance. He
answered, “I couldn’t just now; no.” It ia
to be observed that this witness was not
asked by defendant’s counsel whether ke ree-
ornized this piece of baggage as s sample
trunk from its external appearance. Ie
doea not contradict the number taker as to
the externmal sppearance of the baggage
showing it was & sample trunk. ' The defend-
ant does not question receiving the trunk, or
43T R A
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the fajlure to deliver it, but insists it is not
liable for ita loss, with contents, for the rea-
son that Taylor, when paying for excess of
bagzage on the trunk, failed to inform the
checkian that it contained samples. The
[earned counsel for the defendant very
frankly states in his brief that it is truc the
trunk was what is commonly known as a
“sample trunk,” and had the apprarance of
one, but nevertheless argues that the plain-
tiff should have been nonsuited.

The liability of common carriers for the
loss of sample trunks carried by commercial
travelers in the transaction of their business
haa been frequently considered by the courts
of this and other jurisdictions during the
last twenty-five years, and, while the deci-
sions are conflicting, many of them are dis-
tinguishable in their facts from the case at
bar. The law relating to this subject has
been in a state of evolution, and certain rules
have firally been laid down in this state,
calculated to protect the rights of both par-
ties, in view of the fact that a vast amount
of the wholesale businesa of the country is
{rapsacted through commercial travelers, to
the great profit of the railroad companies
and convenience of merchants. As this case
is in the position where each party is to be
regarded as having requested the direction
of a verdict {a point we will discuss later),
and the trial judge having directed a verdict
for the plaintiff, all the controverted facts,
and al! inferences in support of the judg-
ment, will be deemed conclusively established
in his {avor,

The defendant read in evidence certiain
rules of the company which provide, in brief,
that baggame consists only of necessary wear-
ing apparel, limited to 150 pounds in weight;
that sample baggage, of not mere than 130
pounds, will be checked free for one person,
regardless of the number or kind of tickets
presented. Rule 4 reads aa follows: “Small
cases or trunks containing merchandise will
be carried as an accommeodation to commer-
cial travelers. and may be checked when re-
lease of liability, Form 220, is sigued in con-
sideration of its transportation on passen-
ger trains as bagzage. In case personal bag-
ge and samples are contained in same
trunk, a release must be signed for samples,
and agents will refuse to check the same un-
less this is done.” The release referred to
absolves the company from all liability for
loss, detention, or damage to the trunk or
its contents. It is mrged on behalf of the
defendant that rule 4 [imited the authority
of the bagrageman, and that he was unau-
thorized to check a sample trunk withont ex-
acting the release. This court has held that
the bazgage agent stands in the place of the
railroad company. Taleott v. Wabash R.
Co. 150 N, Y. 471, 54 N. E. 1. And the rec-
ord in the case before us shows that no re-
lease was exacted, nor was plaintiff's agent
aware of the rule. The plaintiff’s agent tes-
tified that he had on a number of occasions
signed this release when he desired to stop
at several stations between Rochester and
New York, as he could settle for excess of bag.
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gage through to New York for less than to

ay t.hiao:xgcees from each station at which
Ee stopped. On cross-examination he was
asked:

@. T ask you if you did not know the fact
that when the bagragemaster knew that your
trunk contained samples, or any other travel-
ing man’s trunk contained samples, that this
relense of liability was executed?

A. No, sir; 1 hod no knowledge of that.
I knew that I had from time to time executed
those releases on my sample baggage.

On re-direct examination he was asked:

Q. When you say that you had executed
those releases, you refer to the releases which
you described before, in order to save paying
excess of baggage from each place when you
departed?

4. Yes, sir; no relense was presented to
me, nor did I sign any release, nor was I
asked to, when I checked this trunk in ocon-
troversy.

The defendant’s checkman or baggage-
master does not deny this statement.

This case presents the question whether
the buggageman of the defendant, who
checked the lost trunk and collected excess
of baggage thereon, knew that it was & com-
mercial traveler’s trunk, from surrounding
facts and circumstances, and defendant was
thus chargeable with notice. This court has
held that notice may be given to the com-
mon carrier by other means than the direct
statemuent of the owner that he ia & commer-
cial traveler, and that his trunk contains
samples. In Sloman v. Great Western R. Co.
€7 N. Y. 208, plaintifl’s son, a 1ad of eighteen
years of age, waz employed by him as travel-
ing agent to sell goods by sample. He had
two large trunks containing the samples, dif-
ferent from ordinary traveling trunks, and
had & valise for his personal baggage. He
delivered the trunks to a baggagemaster at
s railroad depot, and, when asked to which
station he wished them checked, replied that
he did not then know, as he had sent a des-
E:tch to a customer at a certain place to

ow if he wanied any goods. If not, he
desired them to go to a certain other place,
where he expected to meet customers. Soon
after he checked his bagoape, and paid $2
for extra weight. Judge Rapallo, in his
opinicn, said: *“It does not appear that it
was stated, in terms, to the bagragemaster
what the trunks contained, but the jury had
the right to consider the sowrrounding cir-
cumstances, the appearance of the passen-
ger and of the articles, the conversation be-
tween the passenger and the baggagemaster,
and the dealing between them, and, if they
jndicated that the trunks were not ordinary
baggage, or received or treeted as such, the
jury had the right to draw the inference of
notice, and that they were received as
freight.” In Taleott v. Wabash R. Co. 159
N.Y. 48], 54 N. E. 1, it appeared that when
weighing the trunks the agent of the com-
485L R. A, .,
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pany observed “they weighed light,” and the
traveler replied, “Yes; they contain samples -
of underwear.” Judge Vann, referring to
this incident in the opinion of the court, at
page 471, 150 N. Y., and page 4, 54 N. E,
said: “The number and sppearance of the
trunks was some evidence that they con-
tained merchandise, and the agent was ex-
pressly told that they contained samples. In
view of the custom proved, that commercial
travelers generslly carry samples belonging
to their employers in their trunks, this war-
ranted the inference that the baggage agent
knew the exact facts.” In the case at bar
there were facts warranting the submission
of the question to the jury, or the trial
judge, as to whether defendant Was charged
with knowledge of the character of the trunk,
through its agent; the external appearance
of a tegular sample trunk; the readiness
with which it was recognized as such by the
official “number taker;” the fact that defend-
ant was constantly checking sample trunks
on all of its passenger trains except the Em-
pire State Express; the further fact that
for about twelve years plaintiff’s agent had
been traveling on defendant’s road with a
sample trunk, and leaving Rochester six or
eight times a year; the fact that sample
trunks were checked for the same compen-
sation as ordinary baggage—these and any
other relevant facta were properly consid-
ered when the verdict was directed, and the
facts warranted by the evidence stand con-
clusively established in favor of the plaintiff.
While it is doubtless the better practice, as
suggested by defendant’s counsel, that a
traveler in charge of a sample trunk should
state to the bagrage azent the fact when he
seeks to check it, yet if, in the haste of trans-
acting such business, or where, by many rep-
etitions of the =act, much is taken for
granted, this is not done, it would be a harsh
and upreasonable rule that precluded the
plaintiff from submitting to the jury the
facts surrounding the transaction. The re-
covery in this case was not on the contract of
passage entered into when the plaintifi’s
agent purchased his ticket, but on an inde-
pendent agreement for the transportation of
the sample trunk as freight. In Sloman v,
Great Western R, Co. 67 N. Y. at page 214,
Judge Rapallo said: “From all the circum-
stances, the jury were, we think, asthorized
to draw the inference that the bagmagzemas-
ter understood that the agent was traveling
for the purpose of selling goods, and that
these trunks contained his wares; that he
was not entitled to have them carried as his
ordinary baggage, and therefore, the exirz
charpge wes made, and they were carried as
freight.,” In Telcolt v. Wabask R, Co. 159
N. Y., at page 470, 54 N, E. 3, this case was
cited and followed. The Sloman Case also
authorizes a recovery by a plaintif where
this independent contract is made hy his
salesman as egent. 67 N. Y. 212,

There remains to be considered one other
question. The Jlearned appellate division in
its opinion stated, in substance, that, as nei-
ther counsel raised the point that there were
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any gquestions-of 'fact to be submitted to the]
jury, the effect was to establish the facts, if
any there were, in favor of the plaintiff. As
the correctness of the practice at the trial is
challenged, we will consider the question.
At the conclusion of the evidence the defend-
ant’s counsel moved for a nonsuit upon va-
rious grounds stated by him, which motion
was denied. He then asked the ecourt,
“\Yhat question will your henor submit to
the jury?” To this tha court inquired,
“YWhat question do you desire to submit to
the jury!” To which the defendant’s coun-
eel answered, “I do not desire to have any
-question submitted to the jury.” Thereupon
sthe plaintiff’s counsel stated that he waa
willing to leave it to the court, to which the
defendant’s counsel answered, “I stand on
my motion for s nponsuit, of course.” The
plaintifl’s counsel then asked for a direction
-of a verdict, which was objected to by the de-
fendant’s counsel, but was granted by the
oourt. A verdict was directed, and an ex-
ception taken by the defendant. Neither
party asked to have any question of fact
submitted to the jury. In the case of Adomas
+. Roscoe Lumber Co. 159 N. Y. 176, 53 N.
E. 803, O’'Brien, J., in delivering the opinion
of the court, says: “The court directed a
verdict in favor of the plaintiffs for the value
of the lumber, with damages for its deten-
tion, and the defendant excepted. The re-
quest by both parties for the direction of a
verdict amounted to a submission of the
whole case to the trial judge, and his deci-
sion upon the facts has the same effect as if
the jury bad found a verdict in the plsin-
%iff’s favor after submitting the case to them.
Under thees circumstances, the judgment is
eonclusive with respect to the two facts upon
which the right of action depended” Tothe
same effect are the cases of Smith v. Weston,
159 N. Y. 194, 54 N. E. 38; Thompson v.
Eimpson, 128 N. Y. 270, 283, 28 N. E. 627;
Koehler v, Adler, 78 N. Y. 287,

It is contended, however, that &8 the de-
‘fendant asked for a nonsuit, instead of a di-
rected verdiet, the foregoing cases have no
application. It must be borne in mind that
‘in this case, after the denial of his motion
for a nonsnit, the defendant’s counsel asked
the eourt what question his honor would
-gubmit to the jury, and that the court then
inquired of him what question he wanted
-submitted, and he answered that he did not
-desire any question submitted to the jury.
In the case of Barnes v. Perine, 12 X. Y. 18,
after the evidence had closed, the counsel for
the defendant moved for a nonsuit. The
motion was denied, and the defendant ex-
oepted. The eourt thereupon, at the request
<of the plaintiff, directed a verdiet in his fa-
vor.. Allen, J., in delivering the opinion of
the conrt, said: “If the defendant supposed
that there was a disputed question of fact,
material to the issue between the parties,
he should have made a distinet Tequest that
it should be submitted to the jury. But
having treated the questions as purely legal,

Trreers v. Nzw Yorg CextraL & H, R, R. Co.

and acquiesced in the dispesal of them by the
court as such, he eannot now be heard to ob-
43L R A,
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ject that facts were involved which should
have been decided by the jury.” In Winchell
v. Hicks, 18 N, Y. 558, the motion was also
for a ponsuit at the conclusion of the evi-
dence, which was denied, and a verdict di-
rected in favor of the plaintiff. Ia that case
it was held that the defendant, moving at tha
conclusion of the evidence for a nonsuit,
which is denied, if he desires that questions
of fact be submitted to the jury, must dis-
tinctly request it, and cannot upon appeal
make the point under a general exception
to the judpe's direction of a verdict. In the
case of O'Neill v. James, 43 N. Y. 84, there
was a motion for a nonsuit, which was denied,
and the jury directed to find & verdict in fa-
vor of the plaintiff for the amount of the
damages sustained. 1t was held that where
& party, upon the trial, rests his case upon
certain positions which he calls upon the
court to rule in his favor as questions of law
arising upon undisputed facts, if he also de-
sires that any question of fact in the case ba
submitted to the jury, he must make a mo-
tion to that effect. In the absence of this,
his mere exception to the ruling of the judge
that there is no question for the jury is un-
availing. BSee also Ormes v. Dauchy, 82 N,
Y. 443, 37 Am. Rep. 583 ; Dillon v. Cockeroft,
S0 N. Y. 649. In the case of Stone v. Flower,
47 N. Y. 568, the trial court directed the jury
to find a verdict for the defendant, The
plaintifl, however, had not waived his right
to have the questions of fact involved in the
case submitted to the jury by any motion on
bis part for such a direction, and it was held
that he was entitled to have his exception
taken to the direction of a verdict reviewed;
but Grover, J., in delivering the opinion of
the court, refers with approval to Barnes v.
Perine, Winchell v. Hicks, and O°Neill v,
James, above cited, and distinguishes the
case under concideration by him from the
rule adopted in those cases. In Clemence v.
Auburn, 66 N_ Y. 334, and in Pratt v. Dwcell-
ing Houssz Mut. F. Ins. Co. 130 NX. Y. 212, 29
N. E, 117, relied upon as supporting a differ-
ent rule, there was no waiver by the appel-
lant, by motion to direct a verdict or for &
nonsuit. The cases cited, of Dwight v. Ger-
mania L. Ins. Co. 103 N. Y. 341, 57 Am. Rep.
729, 8 N. E. 054; Bagley v. Bowe, 105 N. X,
171, 59 Am. Rep. 488, 11 N. E. 386, and Bul-
ger v. Rosa, 119 N. Y, 459, 24 N. E. 853,—
have ro application to the case at bar, as
here the proceedings at the close of the trial
were, in legal effect, a request by both coun-
sel for a directed verdict.

The judgment and order appealed from
ghould be affirmed, with cosls.

Haight, Martin, and Yann, JJ, concur,

O'Brien, J., dissenting:

This was an action by the assignee of &
commercial firm for the loss of a trunk which
was carried by the traveling salesman of the
firm, and was lost by the defendant. This
trunk contained sample merchandise of the
character in which the firm dealt, and was

ut upon one of the defendant’s trains by gi-
rection of the salesman, who was a passen-
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r from Rochester to New York, on the 234
ay of October, 1897, The salesman pur-
chased a passage ticket on the defendant’a
road {rom Rochester to New York, which con-
tained the following limitation: “In con-
sideration of extended time within which
journey may be begun, holder hereof releases
R. R. 7o, from all liability as to baggage, ex-
cept for wearing apparel, not exceeding in
value one hundred dollars.” The salesman
procured the trunk to be delivered at the
railroad station, and checked as baggage,
paying 83 cents for excessive weight. By
the defendant’s rules a passenger is entitied
to have carried free 150 pounds of personal
bagmage, and by this rule bagrage consists
only of wearing apparel and such personal
effects as mayie necessary for the use and
comfort of the passenger while traveling.
Bagzgage in excess of that amount was {o be
paid for. The rule also provides that sample
cages or trunks containing merchandise will
be carried as an accommedation to eommer-
oial travelers, and may be checked when a re-
lease from liability is signed in considers-
tion of its transportation on passenger
trains as bagzape; and, in esse personal bag-
gage and samples of merchandise are con-
tained in the same trunk, a release must be
signed for the samples, and agents are di-
rected to refuse to check the same unless this
is done. The baggagemen by this rule are
directed to refuse to check baggage that does
not consist strictly of personal effects un-
less this release is properly filled out and
signed by the owner, or the agent of the own-
er. The form of this release appears in this
cate, and by ita terms the company i3 dis-
charped from all liability for bapggage,
whether the same arises from earelessmess or
negligence, however gross, on the part of the
ecompeny, or its agents or servants, or from
any cause whatever. It appears that the
salesman who had the trunk in question had
on previous cccasions signed these releases,
thourh he stated that he never read them,
but that there was no release signed on the
oceasion of the delivery of the trunk in qués-
tion, nor did be make known to any of the
servants of the company its contents; and
there ia no evidence in the case to show that
the defendant, or any of its servants, on this
or any other occasion knew the fact that
the trunk carried by this salesman contained
merchandise, except as that fact was to be
inferred from its appearance. It appears
that the salesman had been in the employ
of the firm for about twelve years, and dur-
ing that time had been a passenger upon the
defendant’s road, but whether the trunk in
question had ever been seen prior to the oe-
casion in question by any of the defendant’s
agents or servants at Rochester does not
appear. The elaim for damages for the loss
of the trunk was assigned by the firm to the
plaintiff. These are the undisputed facts
that appear in the record, and the question
js whether the plaintif was entitled to re-
OCVerT.
At the close of the proofs the defendant’s
counsel made a motion for a nonsuit on the
48 L. R A,
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Lground, among others, that there was no evi-
dence that the defendant had any knowledge -
that the trunk contained merchandise, and
that there was no proof of a contract to-
carry a trunk containing merchandise on a
passenger train, and that, inasmuch as the
trunk did not contain baggage, there could:
be no recovery. The motion was denied, and
the defendant excepted. The defendant’s
counsel then asked the ecourt what question
he proposed to submit to the jury. The
court then asked the defendant’s counsel
what question he desired to submit to the
jury, and: the counsel replied that he did
not desire to have any question submitted.
The plaintiff's counsel then stated that he .
proposed to leave the case to the tourt, if the
defendant’s counsel was willing. The de-
fendant’s counsel did not accept this offer,
but stated explicitly that he proposed to
stand on his motien for a& nossuit. The
plaintiff’s counsel then asked the court to
direct a verdict in his favor for the value of
the trunk and contents, being $542.10, and
$35 interest. The defendant’s counsel ob-
jected to the direction of a verdict for the
plaintiff, and made a special objection to the
allowance of interest, but theze objections
were overruled. The court then directed a
verdict in favor of the plaintiff for $577.10,
and to this direction the defendant’s counsel
excepted. The questions of law presented by
the record are therefore befors this court for
review.

The plaintifl cannot recover in this caseun-
less he established a contract, express or im-
plied. on the part of the defendant to carry
merchandise for the salesman +n a passen-
ger train. It is not, and ecannot be, elaimed
that there was any expresa contract ereating
the relations of a common carrier of gonds
between the salesman end the defendant. The
only express contract made is represented by
the passenger ticket sold to the salesman, and’
that was a contract to carry him as a passen-
mer, with his personal baggage. Bat it
turned out that what he had in the trunk
was goods. and not baggage, which, under the
defendant’s rules, it did not carry on paszen-
per trains, except in cases where the owner
or passenger signed a release for any elaim
for damages in case of loss from any cause
whatever. So that the salesman caused the
trunk in guestion to be placed on a passen-
oer train without any express contract on
the part of the defendant to carry or be re-
sponsible for it. Aforeover, the defendant
contends that the salesman caused the trunk
to be placed upoa the defendant’s passenger
train, against its rules, as baggage, when in-
fact it was not baggage, but goods. There is
but one greund upon which the defendant
can lawfully be required to respond for the-
Yoss of the trunk and its contents, apd that
is in case it received and checked the same
upon the train with knowledge of the fact
that it contained goods instead of bagzage.
When & passenger who desires to have goods
carried with him on a passenger train gives

notice of that fact to the carrier, and the
l1atter has notice of the fact in any way, and
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then receives and checks the trunk contain-
ing the goods, the relation of carrier and
shipper is created by the trensaction, with
all its duties and responsibilities. Sloman
¥. Greas Wesiern B. Co. 67 N. Y. 208; Stone-
man v. Eris K. Co, 52 N. Y. 429. But, in
the absence of proef showing or tending to
show knowledge of the contents of the trunk
or package by the carrier in such cases, there
can be no recovery, and such knowledge can-
not be inferred from the appearance of the
trunk or package containing the poods,
Humphreye v. Perry, 148 U. 8. 627, 37 L.
ed. 587, 13 Sup. Ct. Rep. 111; Gurney v.
Grand Trunk E. Co. 37 N. Y, 8. R. 155, 14
N. Y. Supp. 321, Affirmed on opinion below
in 138 N_'Y. 638, 34 N. E. 512; Cahiil v. Lon-
don & N. W, R, Co. 10 C, B. N. 8. 154, Al
firmed in 13 C. B. N. 5. 818; Biumantel v.
Fitchburg R. Co. 127 Mass. 322, 34 Am. Rep.
376; Alling v, Boston & A. R. Co. 126 Mass.
121, 30 Am. Rep, 667,

The case, therefore, is solved by a very
sirpple inquiry, and that is whether there ia
in the record anything showing or tending to
show that the defendant had knowledge of
the contents of the trunk in question when
it received and checked it upon the train on
the 23d of Oectober, 1897, other than the ap-
pearance of the same, which, it is held, is
no evidence of knowledge at all. I confess
I am unable to find any. It is said that the
salesman was traveling as such for twelve
years, but it does not appear that at any time
he notified the defendant of the contents of
the trunk, or that the defendant at any time
acquired the knowledge in any other way, so
that the ease stands upon the transaction
when the trunk was shipped for the last
time. A fact or circumstance that in itself
proves nothing is not made any stromger
when multiplied by twelve or any larger
number. In my opinion, there was no proof
in the case to warrant a finding that the de-
fendant had notice or any knowledge of the
fact that the trunk in question contaimed
goods instead of But the learned
trial judge evidently thought otherwise, and
it distinctly appesrs from the opinion of the
learned court below that reviewed the case
on appeal that it held that whether the de-
fendant had or had not such notice or kmowl-
edge was a disputed question of fact. Grant,
for the sake of the argument, that this view
is correct, still the disputed fact was not
found by the jury, and the action was one
at law, triable by jury. Either party had
the constitutional right to have the facts
determined by the jury. The learned court
below held that the disputed fact necessary
to support the plaintifi’s case was found by
the court without the aid of the jury, and
that it had the right to take the question
from the jury and decide it itself. Thisjsan
obvious error, since the doctrine upon which
it is based would go far to destroy the right
of trial by jury altogether. If sustained by
this court, all that will be necessary hereaft-
er, when the plaintiff in an action at law has
given proof of some fact or circumstance
which no one elaims is conclusive in support
43L.R A.
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of an issue of fact, is to request the trial
judge to direct a verdict in his favor; and,
if such a direction is given against the de-
fendant’s objection and exception, still the
disputed and necessary fact is to be deemed
found by the court. The defendant could
not be deprived of the right of a jury trial
without its consemt. I{ gave no such con-
sent, nor did its counsel in any way waive
the right. Ie moved for a nonsuit, and ex-
cepted to the denial of his motion. He told
the court that he had ne question to submit
to the jury, and cbviously he had none, from
his view of the case, since he bad just con-
tended in his motion for a nonsuit that there
was no case for the jury, as there was no
proof that the defendant had knowledge of
the contents of the trunk. MHe told the court
that he stood upon his motion for & ponsuit,
and objected and excepted to the direction.
How, under such circumstances, he consented
to have the facts found by the court, or
waived his rights to have them found by the
jury, it is impossible to conceive. The de-
fendant’s counsel did not need any finding,
and did not want any finding. All he asked
was that his client should be left alone.
When his motion for a nonsuit was denijed,
and he concluded to stand upon that, he had
no interest in anything else that took place.
But it was quite different with the plaintiff.
Before he could have judgment in his favor,
it was necessary that the important fact in
dispute should be found in his faver, and
it was his business to procure the finding in’
the proper way. The defendant’s counsel
oould remain silent, and let the plaintiff try
bis side of the case, The plaintifi°’s counsel
should then have gone to the jury, and asked
them to find the disputed fact, which was an
essential part of his case, and which the
other side was not interested in at all
When ke asked and acoepted the direction of
a verdict in his favor by the court, he asked
and accepted what he was not entitled to.
The learned counsel for the plainti cites
two cases to show that this practice is cor.
rect. Smith v. Weston, 159 N. Y, 104, 54 N,
E. 38; Adams v. Roscoe Lumber Co, 159 N.
Y. 176, 53 N, E. 803, They have no applica-
tion to the question here, since it appears
that they are cases where both sides asked
the court to direct a verdiet. All the parties
may by such a request clothe the court with
power to decide all the questions in the caze,
but it has never been held that one party
could do it against the protest of the other.
It is safe to say that no authority can be
found to justify the practice followed in thia
case, and it has been often condemned in this
court. The rule that governs the guestion
has been thus stated ir this conrt more than
once: “In a case triable by a jury, the di-
rection of a verdict is only justified where
the evidenee conclusively establishes the
right of the party in whose favor it is made.”
Bulger v. Rosa, 119 N. Y. 459, 24 N. E. 8533;
Bagley v. Bowe, 105 N. Y. 171, 59 Am. Fep.
488, 11 N. K. 8368; Dwight v. Germanig L.
Ins. Co. 103 N, Y. 341, 57 Am. Rep. 729, 8 N.
E. 654. It is not necessary for the party
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against whom & verdict is directed upon evi-
dence not conclusive to show that he re-
quested to have the case sent to the jury.
Stone v. Flower, 47 N. Y. 566; Clemence v.
Auburn, 66 N. Y. 334; Pratt v. Dwelling
House Mut. F. Ins. Co. 130 N. Y. 212, 29
N.E.117. It would indeed be a rule of prac-
tice bordering on the absurd that would re-
quire a defendant in 8 case where a fact ia
in dispute, in order to preserve his right to
have the fact fourd by the jury, to assert by
such a request that there is evidence tend-
ing to prove the plaintifi’s case, when, upon
& motion for a nonsuit just denied, he con-
tended that there was no evidence whatever.
He may preserve his rights by an excepfion
to the direction of a verdict, and without tak-
ing two positions before the court so mani-
festly inconsistent. It is only necessary to
add that, if there is in this record any evi-
dence at sll of knowledge by the defendant
of the contents of the trunk, no one ventures
to assert that it was conclusive. The judg-
ment should be reversed, and a new trial
granted; costs to abide the event.

Parker, Ch. J., concurs.

Landon, J,, dissents upon the ground that
defendant having, notwithstanding the denial
of its motion for a nonsuit, objected to a di-
rection of a verdict, the court should have
-submitted the facts to the jury.

Miles M. O'BRIEN et al., Receivers of Madi-

# son Square Bank, Respts.,
Ly

EAST RIVER EBRIDGE COMPAXY, Appt.
(161 N. ¥. 539.)

1. A statement in an order of the ap-
pellate division, that it reverses the jodg-
ment of the trisl court “upon the law and
the facts,” will not prevent a review by the
court of appeals if the only question fs wheth-
¢r the transactlon as disclosed by the facts
was forbidden by a statute,

2. A withdrawal of the fands of n
corporation from s bank that iz about
to fall, upon & check signed by the president
©of the corporation, although he was also a
-director of the bank and his knowledge of
its condition was acquired by him as such di-

. rector, does not violate the stock eorporation

i law, § 48, which prohibits any transfer of as-

+ -sets or payment by the bank or any officer,
director, or stockholder thereof, with Iotent
to prefer any creditor, when the bank is In-
solvent or its Insoivency !mminent.

2. A commualcation by a director of
bank of his knowledge that it is
about to fail, though made to a depositor
which is & corporation of which he I3 presi-
dent, does not violate the stock corporation

NotE—~For exceptions to the prohibitlon of
preferences by insolvent natlonal bank, see El-
mira Sav. Bank v. Davis (N. ¥.) 25 L. R. A,
546.

For unlawfual preferemce by Insclvent banks,
see alao Yardley v. Philler (C. C. A 3d C.) 23
1. R. A 824 Reversed In 42 L. ed. T, S, 192;
and O'Brien v. Grant (N. X.) 28 L. B, A, 361,
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1aw, § 48, which prohibits & bank which is
insolvent, or the lnsolvency of which iz Im-
minent, or any officer or director thereol,
from: gliving a preference to any particular
creditor by transfer of assets, payment, suf-
fering judgment, the creation of a lien, or the
gilving of security.

(Barilett, Haight, and Vanw, JJ., dissent.)
{February 6, 1000.)

APPEAL by defendant from a judgment of
the Appellate Division of the Supreme
Court, First Department, reversing a judg-
ment entered in the office of the clerk of New
York County upen the report of the referee
in its favor in an action brought to compel
repayment of money withdrawn from a bank
upon the eve of its insolvency. Reversed.

The facts are stated in the opinion.

Messrs. Edward Lauterbach and Eu-
gene Treadwell, for appellant:

There was no transfer by anyome pro-
hibited by the statute.

The act forbidden must be by an officer, di-
rector, or stockholder acting in the inter-
est of, on the part.of, or for, the insolvent
corporation, and no disability is impesed
upon action in any other capacity by the
coincidence of holding one of such positions.

The statute only restricted Mr. Uhlman’s
sction as director for the bank, and did not
impose any disability upon his performance
of his duty as president of the bridge com-

¥. .
Pan'amum v. Hart, 119 N, Y. 101, 23 N. E.
183; French v. Andrews, 145 N. Y. 444, 40
N. E. 214 ¥Milbank v. De Riesthal, 52 Hun,
537, 31 N. Y. Supp. 522; Cummings v.
American Gear & Spring Co. BT Hun, 598,
34 N. Y. Supp. 541: Ridgway v. Symons, 4
App. Div. 98, 38 N. Y. Supp. 8§95: Spellman
v. Looschen, 31 App. Div. 96, 52 N. Y. Supp.
543; Dickson v. Mayer, 26 Abb. N. C. 257,12
N. Y. Supp. €51; Dickson v. Mayer, 58 Hun,
609, 12 N. Y. Supp. 359.

The cheek was drawn by the defendant
corporation for its own benefit, .

Under such eircumstances it is immaterial
that the president of the defendant corpora-
tion was a director in the Madison Square
Bank.

Kingsley v. First Nat. Bank, 31 Hun, 329.

A director is not prohibited from trans-
ferring bis own elaim, even where it resulis
in the transferee collecting from the insol-
vent company.

Jefferson County Natl. Bank v, Townley,
159 N. Y. 490, 54 N. E, 74 N
In the absence of clear provision, the pro-
hibition will not be extended by construction

so as to affect or dissble the ereditor.

Tompking v. Hunter, 148 N_ Y. 117, 43 N.
E. 532 Blakey v. Booneville Xat. Bank, 95
Fed. Rep. 267.

The defendant was not restricted by knowl-
edge of the insolvency of the Madison Square
Bank.

Uhlman was responsible to the defendant
company for the same degree of care and
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prudence that men prompted by eelf-interest
ordinarily exercise in their own affairs.

Hun v, Cary, 82 N. Y. 63, 37 Am. Rep, 546,

If Uhlman bhad had a personal-deposit ac-
<count with the bank, he could have trans-
ferred it for value to an assignee who might
have collected the same exactly as the East
River Bridge Company’s check was collected.

Jefferson County Nat. Bank v. Townley,
159 N. Y. 490, 54 N. E. 74.

XNo payment with intent to prefer waa
shown.

Dutchker v. Importers & T. Nat. Bank, 59
N. X. 5; Paulding v. Chrome Stecl Co. 84
N.Y. 334,

Constructive payment, or payment by rat-
ification, though sufficient to support an or1-
dinary action on contraet, is not the payment
prohibited by the statute.

The officers of the corporation are mnot
bound to oppose affirmative action to a just
claim.

Varnum v. Hart, 119 N. Y, 101, 22 N, E.
183; French v. Andrews, 145 N. Y. 444, 40
N. E. 214; Milbank v. De Riesthal, 82 Hun,
537, 31 N. Y. Supp. 522; Cummings v. Amer-
ican Gear & Spring Co. 87 Hun, 598, 34 N.
Y. Supp. 541; Ridgway v. Symons, 4 App.
Div. 98, 38 N. Y. Supp. 895; Spellman v.
Looschen, 31 App. Div. 96, 52 N. Y. Supp.
543.

Mesars. Samnel Untermyer and Louis
Marshall, for respondents: .

The payment to the East River Bridge
Company of the proceeds of the $50,000
check drawn by Uhlman,—a director of the
Madison Square Bank, at & time when he
knew that the bank was insolvent, was under
the conceded facts a violation of § 48 of the
stock corporation law.

Effect must be given to every part and
phrase of a statute; the legislature is not to
be deemed to have spoken in vain, and its
fanguage is not to be arbitrarily declared to
be meaningless and unnecessary.

Er parte New York & B. Bridge Co. 72 N.
Y. 527; People ez rel. Freligh v. Matsell, 94
N. Y. 170,

Remedial acts are to be liberally inter-
preted. and not strictly.

Hudler v. Golden, 36 N. Y. 448; Sharp v.
New York, 31 Darb. 572.

Where there is a concurrence of these ele-
ments (a) any form of transfer of corporate
preperty, {b) by any agency, (¢) corporate
insolvency or its imminence, {d) the intent
of giving a preference,—the courts will in-
tervene to set aside the transfer.

Whatever knowledge Uhlman aequired on
the evening of August 8 as a director of the
Madison Sgquare Bank, relative to its con-
dition, he also had on that evening as the
representative of the East River Bridge Com-
pany. The knowledge which he possessed
came to him while engaged in the very trans-
action which resulted in the preference to
the corporation of which he was the presi-
dent.

Holden v. New York & E. Bank, 72 N. Y.
284; Craigie v. Hadley, 99 N. Y. 131, 1 N. E.
i‘?{; Barnk of United States v. Davis, 2 Hill,

St
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O'Brien, J,, delivered the opinion of the
court:

The plaintiffs, as receivers of the Madison
Square Bank, brought this action to compel
the defendant to account and pay over to
them $50,000 which the defendant had de-
posited in the bank, but drew out by check on
the day the bank closed. The cause was tried
before a referee, who dismissed the com-
plaint, but this judgment has been reversed
by the appellate division. The facts upon
which the judgment depends are undisputed.
They are fully stated in the learned opinion
below, and that statement ean be very safely
adopted as it there appears: “On the 8th of
August, 1893, the defendant was a depositor
in the Aladison Square Bank, and it had
standing to its credit on the books of the
Lank on that day the sum of $50,000. As to
that amount, the ordinary relation of debtor
and creditor,and no other,existed between the
bank and the depositor. On the night of the
8th of August, 1893, it became known to
Frederick Uhlman, a director of the Madison -
Square Bank, and also the president of the
Fast River Bridge Company, that the bank
was insolvent, or in imminent danger of in-
solvency, and that it would be closed the
following day. Frederick Uhlman alao knew
that the St. Nicholas Bank was the agent at
the clearing house of the Madison Square
Lank, and that on the 8th of August, 1893,
the 8¢, Nicholas Bank had in its possession a
large amount of securities belonging to the
Madizon Bquare Bank, and that it held such
securities as collateral for any and all gb-
ligations as agent of the Madison Square
Bank. Ie also knew that the 5t, Nicholaa
Dank had notified the clearing house that it
would cease to act for the Aladison Square
Bank, and that the St. Nicholas Back, by the
rules and regulations of the clearing house,
was responsible for all checks of the Madison
Square Bank that would be presented at the
clearing house in the exchanges on the morn-
ing of the 0th of August. All this knowledge
was acquired by Frederick Uhlman as a di-
rector of the Madison Square Bank., On tha
night of August 8, Simon Thiman, who was
largely interested in the stock of the East
River Bridge Company, learned of the im-
mipency of insolvency of the Madison Sciuara
Bank, and that it would prebably be closed
the following morning. Thereupon he caused
& check to be filled up, drawn upon the Mad-
ison Square Bank, for $50,000, and took it to
the treasurer of the defendant at Brooklyn,
where it was signed by such treasurer at
about eleven o’clock at night. That being
done, Simon Uhlman returned to New York
city with the check, and handed it to Fred-
erick Uhlman, who also signed it, as pres-
ident of the East River Bridge Company, and
retained it in his possession over night.
Early on the morning of the 9th of August,
Frederick Uhlman took the check to the

Hanover National Bank, and instructed the

suthorities of that bank to have it presented
at the clearing house that morning, so that
it might e paid by the St. Nicholas Bank in
the exchanges of that morning, and thus bae
credited to the East River Bridge Company,
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and a withdrawal effected of so much from
the funds and moneys or securities of the
Madison Square Ilank under the control of
the St. Nicholas Bank. The check was pre-
sented at, and passed through, the clearing
house. The East River Bridge Company re-
ceived a credit with the Hanover Bank, and
thus the transfer of the $50,000 was com-
pletely made from the Madison Square Bank
to the defendant. The Madison Square Bank
was closed on the morning of the 0th of Aug-
ust, or, more properly speaking, was mever
opened for business after the 8th, and went
into insolvency.”

There is no dispute about these facts, nor
are they open to different inferences. The
only question is with respect to the law, or,
in other words, whether the transaction was
forbidden by the statute. Hence the judg-
roent is reviewable in thia court, notwith-
standing the statement in the order that the
reversal was upon the law and the facts,

. The only authority claimmed in behalf of

the plaintiffs to sustain the judgment is § 48
of the stock corporation law, which reads as
follows: “No corporation which shall have
refused to pay any of its notes or other ob-
ligations when due, in lawful money of the
United States, nor any of its officers or di-
rectors, shall transfer any of its property to
any of its officers, directors, or stockholders,
directly or indirectly, for the payment of any
debit, or upon any other consideration than
the full value of the property paid in cash,
No conveyance, assignment, or transfer of
any property of any such corporation by it or
by any officer, director, or stockholder there-
of, nor any payment made, judgihent suf-
fered, lien created, or sceurity given by it or
by any oflicer, director, or stockholder when
the corporation is insolvent or its insolvency
is imminent, with the intent of giving a pref-
erence to any particular ereditor over other
ereditors of the corporation, shaill be valid,
Every person receiving by means of any such
prohibited act or deed any property of the
corporation shall be bound to account there-
for to its ereditors or stockholders or other
trustees. No stockholder of any such cor-
poration shall make any transfer or assign-
ment of his stock therein to any person in
contemplation of its insolvency. Every
transfer or assignment or other act done in
violation of the foregoing provisions of this
section shall be void.” It will be seen that
the money drawn from the failing bank be-
longed to the defendant, and the check drawn
against the deposit was the check of the de-
fendant. The defendani’s president, being
also a director in the failing bank, owed cer-
tain duties to the defendant and its share-
holders and creditors, as well as to the bank,
its shareholders and creditors. It is obvious
that the judzment of reversal eannot be sus-
tained without holdirng that the two follow-
ing propositions are law: (1) That the stat-
ute quoted forbids a director in a bank, who
has knowledge of its insolvency, from com-
wunicating this knowledge to a depositor,
even though the depositor happens to be a
corporation in which the director is inter-
ested, and of which he is president; (2) that
43 L. R. A
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the statute forbids a eorporation having |
rioney on deposit in a bank about to faik
from drawing its check against the deposits,
on learning that the bank was about to fail,
from a director of the bank, who was also
president of the corporation and communi-
cated the knowledge to the latter with the in-
tent that it should draw out the money.
The language of the statute does not support
either of these propositions, and it would Le
judicial legislation, simply, to hold that they
are within the intention and purpose of the
law. We must not only produce by judicial
construction a new law, but a law which
could not have been within the intention of
the Jegislature. The statute is in deroga- .
tion of the ¢common law, and should not be
construed 50 as to include eases not fairly
within its terms. We do not mean to say
that it is one of those statutes that must re-
ceive & very strict construction, Lut, when
given a fair construction, the plaintifls ean
claim nothinz more. No one can safely as-
sert that there is any law that requires a
director of an insolvent bank, or a bamk
about to become insolvent, to conceal the
fact froem anyone. No one ean claim that
there is any law that forbids a director of
guch a bank from disclosing the fact to a
depositor, even though the depositor should
be & corporation in which the bank director
is interested, and of which he is president.
So long as he confines himself to the truth
with respect to the condition of the bank, he
violates no law, and is guilty of no moral
wrong. Indeed, it is not very difficuit to
eonceive of cases where, in the forum of mor-
als, at least, he would be bound to speak. A
bank director, with such knowledge, who
would lnok on and see his neighbors deposit-
ing their money where it would be likely to
be iost, without giving to them any hint or
warning of the danger, might very well be
rated as & man whose moral standing was
not very high. e may go further, and look
&} the actual transaction in this case. The
defendant’s president was a director of the
bank. The defendant was dealing with the
bank, making deposits of money in large
sums, and had then to its eredit the entire
sura which the plaintiffs seek to recover.
Assume that the director of the bank and
president of the defendant advised the board
of directors of the latter to make no more
deposits, as the bank was about to fail; he
would not viclate any law, bunt, on the con-
trary, would be performing a duty which he
owed to the defendant, to save it from loss.
Such a suggestion would, no doubt, result in
a withdrawal of the moneys slready de-
posited, which is all that the plaintiffs com-
plairn of ; but it would be difficult, if not im-
possible, to show that under such circum-
stances any law was violated, or.any wrong
done. In the present ease we must assume
that the defendant’s president not only ad-
vized the withdrawal of the deposit, but
signed the check for that p , and had it
denosited to the defendant’s credit in an-
other bank, for the very purpose of having it
paid by the bank that was the clearing-houze
agent of the bank on which it was drawn,
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and in which he was & director, knowing all
the time that it was about to fail. What
the statute forbids is that the director shall
nol, under such circumstances, draw out his
<own money. The case has been decided in
the eourt below precisely as if such was the
fact. Suppose the director of the bank,
knowing all about its condition, concealed it
from his associate officers and directora in
the defendant, and by this course the $50,000
was lost; it might then be difficult to show
that the president of the defendant had dis-
<harged the duty imposed upon him by his
trust to ity creditors or shareholders, If the
‘law had not placed some injunction of se-
<recy upon him with respect to the real
<ondition of the bank, it is very difficult to
see how he could be guilty of any legal or
moral wrong in participating with the other
officers and directors of the defendant in
saving it from a great pecuniary losa.

There is no law that forbids a depositor in
& bank, who is not an officer or director,
from drawing a check against the deposit
whenever the money is needed, or even when
it is thought the bank is liable to fail. The
4ct by means of which the money was with-
drawn in this case was the corporate act of
the defendant, and not the individual act of
the president. The money on deposit be-
longed to the defendant, and it was subject
1o check. The cireumstance that the de-
fendant in its corporate capacity was in-
duced to exereize its right by information of
the condition of the bank communicated Ly
the president, who was also a director of the
bank, cannot ehange the case, 50 long as the
right to withdraw the money existed. The
«efendant canmot be compelled to restore
the money simply because it made use of
kncgrledge possessed by one of its own of-
ficers, In the care and management of ita
finances, a corporation is entitied to the ben-
<iit of all the knowledge upon that subject
that any of its officers may possess, and to
their best judgmeni. The act by which the
deposit was transferred from the failing
bank to the defendant was not in any proper
sense the act of the bank or any of its officers
<or directors. It was not a transfer prohib-
ited by any law. It is true that one of the
bank directors participated in it, but not as
such director or as an individual, but as an
officer of the defendant, acting in its interest.
Whatever he did to withdraw the moneys jis
to be imputed to the defendant, and, of
course, is imputed to it by the judgment be-
low. But the question is, Did the defendant,
in drawing its check against the deposit,
violate any law or perpetrate any wrong?
If it did not, then the participation of one of
the bank directors in the transaction cannot
change the situation. It would, I think, be
An unwarranted comstruction of the statute
to_ hold that a depositor in a bank, who has
withdrawn the deposit on learning that the
bank was about to close, is liable to be sued
for the money, whenever it can be shown
that he acted upon information given to him
by a director of the bank; and yet the judg-
ment now under review cannot very well be
48 L R A.
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sustained without such a construetion, or
that in substance.

The learned court below has, I think, re-
east the statute, and applied it to & state of
facts not fairliy within it, and to which it
was never applied before. The language of
the statute is not very concise or clear, and
the phraseology ia somewhat involved.
When carefully read, however, the things
that are prohibited may be stated in very
few words: (1) It prohibitacfBicers anddi-
rectors of an insolvent corporation, or of one
about to become insolvent, from using their
knowledge of its condition, and their domi-
nant position, for their individual benefit, in
collecting their own claims, either through a
voluntary payment, or through collusive
and preferential liens, to the prejudice of
other creditors not so favorably situated;
(2} it prohibits a preferential gemeral as-
sionment by a corporation, though it does
not forbid assiznments without preferences;
(3) it prohibits a transfer of eny of the
corporate assets to an officer, director, or
stockholder upon any other consideration
than the payment of the full value of the
property in cash. When we attempt to
carry the statute beyond these restrictions,
we must rely largely upon speculation with
respect to sorne intent on the part of the
lawmiakers which s not expressed. It is
quite clear, I thiuk, that the statute does not
forbid any act disclosed by the facts of thia
case. The trend of recent decisions of thia
court has not been in the direction of ex-
tending this statute to cases that do not
come fairly within its terms. 1t will be
quite suffictent now to refer to two of them.
In Jeffcrson County Nat. Bank'v. Townley,
159 N. Y. 490, 54 N. E. 74, we held that an
officer or director of an insolvent corpora-
tion, while forbidden by the statute from en-
forcing his claim, &s it was in that case,
could assign it, and the assignee could en-
foree it in the same way as any other credi-
tor, and the fact that the assignee was the
wife of the oflicer did not change the case,
80 long as the assiznment was in good faith,
and not merely eolorable. Much of the rea-
soning in thatcase appliesto this. InFrench
v. Andrews, 145 N. Y. 441, 40 N_ E, 214, a
creditor of an insolvent corporation had a
Iarge note, not due, and waa permitted by the
officers of the company to surrender it and
take in its place eleven small ones, payable
on demand, for the purpose of enabling him
to bring suit upon them in a local eourt.
The suits were brought, and judgments re-
covered by default, and the receiver brouzht
suit to set aside the lien; but this court held
that there was ro violation of the statute.
The defendant in this case was neither an
officer, director, nor stockholder of the bank.
1t was a depositor, merely, and did nothing
except withdraw the deposit in order to
save itsclf from loss. The fact that it waas
moved to do thia by a director of the bank,
who bappened to be its own president, does
not bring the case within the statute. The
statute, in terms, seems to apply only to cor-
porations “which shall have refused to pay
any of its notes or other obligations when
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due, in lawful money of the United States.”
It is not claimed that Erior to the presentsa-
tion of the check for the $30,000 at another
bank, and its payment, the bank which the
plaintiffs represent had refused to pay anﬂ
of its notes or obligations. There is muc
diffieulty, witheout such a finding, in apply-
ing this statute even to a case where the

ayment was made to an officer or director,
Eut we prefer to rest our decision upon the
larger question already discussed. Neither
the bm:l nor any of ita officers or directors
made any transfer of the assets to the de-
fendant with a view to give a preference, or
in violation of the statute.

The judgment appealed from should be re-

cersid, and that entered on the report of the
referee aflirmed, with costs.

Parker, Ch. J., and Gray and Martin,
JJ., concur. .

Bartlett, Haight, and Vann, JJ., dis-
sent.

Re Final Judicial Settlement of Annnal Ac-
counts of Samuel N. HOYT ¢¢ al., Respis,,
As Trustees for Mary Irene HOYT, Appt.,
Under the Will of Jesse Hoyt, Deceased.

{160 N. Y. 607.)

1. A premlnm on bonds paid om ia-
vesting trust fonds the Income of which,
under a will, Is to be paid to testator's
daughter for lfe, with remainder to certain
nephews and nieces, cannot be charged to the
daughter and the amount thereof deducted
from her !ncome, 80 As to restore the princi-
pal of the trust fund [n order that it may be
tutned over uvnlmpaired at the termination
of the life estate, where testator has express-
1¥ declared his Intention to provide for his
daughter in the “most bounteous and liberal
manner as to expenditure,”” and cbriousty in-
tended to devote to her use the entire income
of the fund, making the disposition of the
principal after her desth & secondary con-
sideration.

2. Falilure of a life tenant to chal-
lenge a dedunction of interest, on an
annual! accounting by & trustee, from her in-
come, does not prevent her from raising the
question thereafier as to the distribution of
moneys then in the handa of the trustee.

{Parker, Ch. J., and Gray and Haight, JJ., dis-
went.)

{November 21, 1899.)

PPEAL by Mary Irene Hoyt from an or-
der of the Appellate Division of the Su-
preme Court, First Department, reversing a
decree of the New York County Surrogate’s
Court settling the accounts of the trustees
under the will of her deceased father and re-
fusing to permit them to create a sinking
fund out of income to provide for the wear-

NoTE.—AS to charging premloms paid for
bonda to life tenant, see also Hite v, Hite (K¥.}
19 L. R. A 173,

Ag to decrease In value of bonds by wesaring
away of premium, gee McLouth v. Hunt (N. X.)
39 L. R A, 230,

48 L. R Al
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ing away of the principal by the approach .
of investment bonds towards maturity. Re-
varsed.

Statement by Bartlett, J.:

Appeal from an order of the appellate di-
vision of the supreme court in the first ju-
dicial department, entered April 23, 1508,
reversing a decree of the surrogate’s court
of the county of New York, finally judicially
settling and allowing the annual accounts »f
the trustees for Mary Irene Hoyt, under the
last will and testament of her father, Jesse
Iloyt, deceased. The accounts involved cov-
er the period from the 14th day of August,
1894, to 14th day of August, 1895. .

On the 14tk day of Augusf, 1882, Jesse
Hoyt, a resident of the city of New York,
died possessed of a larpe estate. e left a
last will and testament, dated the 26th day
of June, 1832, the fourth and eleventh subdi-
visions of which are particularly involved in
this controversy. “Fourth. It is my will,
and I hereby direct, that the sum of one mil-
lion two hundred and fifty thousand dollars
shall be appropriated and received from my
estate, real and personal, wheresoever situat-
ed, or from the proceeds thereef, by such of
my executors hereinafter named as reside
or do business in the state of New York, or
to whom letters testamentary on this, my
will, shall be granted by any surrogate in
said state of New York, and as scon as it
can or shall be realized or received by such
executors and held in trust by them, and the
survivors and survivor of them, and their
successor or successors to the trust, to and
for the use and benefit of my daughter, Mary
1rene Hoyt, for and during her natural life;
and in the meantime, during such her life,
to invest and reinvest, and keep the same in-
vested, and to eollect and receive the inter-
est, dividends, and income therefrom, and
from each and every part thereof, and to ap-
ply to her use, for and during her natural
life, in the most bounteous and liberal man-
ner, as to expenditure, and so as to promote
her convenience and comfort, and gratify her
reasonable desires, the said interest, divi-
dends, and income so to be collected and re-
ceived, as the same shall be required for her
use and benefit. And it is my further will
that the said sum of money hereinabove in
tiis article direeted to be appropriated and
heid in trust for and during the natural life
of my daughter, Mary Irene, and for her
use, a5 above herein provided, as to the in-
terest, dividends, and income therefrom, or
the securities in which the same shall be in-
vested, and any surplus of income therefrom,
if any, which shall not have been applied to
her use during her natural life, shall, on the
death of my said daughter, go and be dis-
tributed to and among my nephews and
nieces, children of my brothers Alfred 3.
Hoyt, Reuben Hoyt, and James H. Hoyt, whoe
shall be living at the time of the decease of
my said daughter, in equal portions, if all of
them shall be living, or if any of them shall
have died without leaving issue living at the
time of the decease of my said dzughter. If
any of my said nephews or nieces shall have
died, 8t or before the decease of my said



1899.

daughter, leaving a child or children living
at the time of the decease of my said daugh-
ter, then the aivision is to be made in equal
portions between those who shall be living
and the child or children of any such de-
ceased nephew or niece, such child or chil-
dren taking the portion of its or their de-
ceased purent, and in equal portions thereof,
if more than one.” “Eleventh. I hereby or-
der or direct my asaid executors hereinabove
appointed, and the survivors and survivor of
them, to distribute or retain, without a sale,
all such stocks or securities as I may bave at
the time of my decease, which my said exec-
utors shall think it expedient to hold, with
a view to and in expectation of appreciation,
and to distribute or retain any stocks or ge-
curities which I may hold at the time of my
decease as an investment, which my execu-
tors may think it best to retain ss a perma-
nent investment, the choicest, and those hav-
inglongestto run,tobesetapartfor my wife's
use, a8 hereinabove directed. But my said
executors are not to make any new or other
investments; excepting only in the first-mort-
gage bonds and mortgages on unencumbered
real estate held in fee simple, or in the pub-
lic stocks or bonds of the United States, or
state stocks or bonds, first-mortgage railroad
bonds, and city bomnds, in either of which
they may make investments in their discre-
tion, having regard to the best interest of
my estate. And I hereby vest all the rights
and title, power, authority, control, or direc-
tion and discretion conferred upon any of my
eaid executors and trustees in the survivors
and survivor of them, and in any adminis-
trators and administrator with the will an-
nexed, to whom letters may be granted, or
to any trustee or trustees who may be ap-
pointed by the competent court on the death
of my eaid executors hereinabove named, and
the survivors and survivor of them, or on
any other contingency by which my said ex-
ecutors, and the survivors and survivor of
them, shall become incapable of acting or
cease to act” ’

The other facts in the case appear in the
opinjon. :

Messrs. William D, Guthrie and Wil-
Ham F. Moore, for appellant:

McLouth v. Hunt, 154 N. Y. 179, 39 L. R.
A. 230, 48 N, E. 549, must be deemed con-
trolling unless distinguished on some really
substantial ground.

In cases of doubt or ambiguity the law
presumes in favor of a child, as against the
claims of collateral relatives.

As between life tepant and remainderman,
any increase in value is wholly for the bene-
fit of the remainderman, and any shrinkaze
or depreciation mmst, in turn, be borne by
him, and not made goed at the expense of
the life tenant.

Re Gerry, 103 N. Y. 445, 8 N. E. 235.

When providing for his only danghter, tes- -

tator intended that the means bequeathed
for her support should not be diminished in
order to provide a sinking fund for the bene-
fit of the remaindermen.

Joknson v, Brasington, 156 N. Y. 181, 50
K. E. 85 .
435L R A
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People ex rel. Cornell University v. Da-
venport, 11T N, Y. 549, 23 N. E. €64, is an
authority on construction direct!ly in point.

The court decided that under the language
used the whole of the interest received
should belgaid by the comptroller, and no
part of it should be set apart for the purpose
of making good the charge of the comptrol-
ler against the income of the fund.

Reg New York Life Ins. & T. Co. 24 Mise,
71, 53 N. Y. Supp. 320.

The weight of decisions in the inferior tri-
bunals is clearly in favor of the life tenant.

Bergen v. YValentine, 63 How, Pr. 221;
Whittemore v. Beckman, 2 Dem. 275; Re
Pollock, 3 Redf. 100; Ee Hutchinson, N. Y.
1. J. Feb. 29, 1802; New York Life Ins. £ T.
Co. v. Kane, 17 App. Div. 542, 45 N. Y. Supp.
543; Re New York Life Ina. & T. Co. 24 Misc,
71, 53 N. Y. Supp. 382.

Qutside of New York the weight of author-
ity is equally in favor of the life tenant.

Hemenway v. Hemenway, 134 Mass. 446;
New England Trust Co, v. Eaton, 140 Masu.
532, 4 N. F. 69; Shaw v, Cordis, 143 Masa.
413, 9 N. E. 794; Furness's Estate, 12 Phila.
130; Hite v. Hite, 93 Ky. 257, 19 L. R. A,
173, 20 8. W, 778,

Mr. William H. Rand, Jr., with
Messrs. Alexander T. Mason and Henry
R. Hoyt, for respondents:

The actual income derived from a fund in-
vested in securities purchased at s premium
is what the fund earns, reraining itself in-
tact, and not the entire interest received an-
nually from the securities.

So much only of the moneys received an-
nually on bonds purchased at a premium
must be treated as income, as, according to
computations, the investment is found to
produce; the residue belongs to the princi-

al.
r Farwell v. Tweddle, 10 Abb. N, C. 94;
Pcople ex rel. Cornell Unirersity v. Daven-
port, 30 Hun, 177; New York Life Ins. £ T,
Co. v. Kane, 17 App. Div. 542, 45 N_ Y, Supp.
543; Wright v. White, 136 Masa. 470.

1t was the intention of Jesse Hoyt to be-
queath over to his nephews and nieces, upon
the death of Mary Irene Hoyt, the specific
sum of $1,250,000, or its equivalent in secur-
ities, and to give his daunghter during her
life no more than the net income actually
earned by that sum.

The usual purpose of a testator in provid-
ing for a beneficial interest in a trust estate
is that the net inoome only shall be appli-
eable, and that the corpus or capital of the
trust estate shall remain intaet until the
trust shall have determined.

Re Albertson, 113 N. Y, 434, 21 N, E. 117:;
Reynel v. Thebaud, 54 N. Y. 8. R. 144 23 N,
Y. Supp. 615; New York Life Ins. & T. Co.
v. Kane, 17 App. Div. 542, 45 N. Y, Supp.
543.

The trustees were authorized to establish
and maintain the sinking fund, and to make
the reservations of interest.

It is the duty of the trusiees to keep the
corpus of the trust fund intact a3 far as pos-

sible, and for this puarpose th.ey ha\:e the -

right to establish and maintain & sinking
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fund from that portion of the moneys re-
ceived by them annually on eecurities pur-
chased at & premiwm, which is not annual
income earned by the investment, to make
good the premiums paid for such securities,
and to cover the deficiency in the principal
of the trust fund, which will necessarily oz-
<ur when the secuvities are paid off at their
maturity.

Farwell v. Tweddle, 10 Abb. N. C. 04;
Reynal v, Thebaud, 54 N, Y. 8. R. 144, 23 N.
Y. SBupp. 613; New England Trust Co, v, Ea-
ton, 140 Mass. 532, 4 N, E. 69; Stecens v.
Melcher, 152 N. Y. 531, 46 N. E. 365; New
York Life Ins. & T. Co. v. Kane, 17 App.
Div, 542, 43 N. Y, Supp. 543.

The appellant is barred and equitably es-
topped, by the decrees entercd upon the sev-
ergl accountings of the trustees heretofore
had, from raising or litizating the questions
which she has presented upon this account-
jng as to the right of the accountants to
make the reservation of interest moneys.

The decree 0of a surrogate having jurisdie-
tion, unti] opened and set aside, has the
same conclusive effect as & judgment of any
other court.

Re MHood, 00 N. Y. 512.

The judgment or decree of a court pos-
sesaing competent jurisdiction is final and
concluzive upon the same parties, not only
as to the subject-matter thereby actually de-
termined, but as to every other matter which
1he parties might have litizated in the cause,
and which they might have had decided.

Embury v, Conner, 3 N, Y. 511, 53 Am.
Dee. 323; Le Guen v. Gourerneur, 1 Johns.
Cas. 436, 1 Am. Dee. 121; Blair v. Bartleit,
75 XK. Y. 150, 31 Am. Rep. 453; Newton v.
Hook, 48 X. Y. 076; Goebel v. Iffla, 111 N.
Y. 170, 18 XN, E. 649,

If the determination of a question is nec-
essarily involved in the judgment, it is im-
material whether it was actually litigated
ot not. .

Lorillard v. Clyde, 122 N. Y, 41,25 X, E.
<32 Jordan v. Van Epps, 63 N. Y, 427;
Smith v. Smith, 79 N, Y. 634: Freeman,
Judgm. § 248; Wells, Res Adjudicata, 248
2351,

The estoppel of a former judement ex-
tends to every material matter within the is-
gues, wiich was expressly litigated and de-
termined, and also to those matters which,
although not expressly determined, are com-

rehended and involved in the thing express-
Fy stated and decided, and whether they were
or were not actually liticated or considered.

Pray v. Hegeman, 93 N. Y. 351 Campbell
Printing Press & Yfg. Co. v. Walker, 114 N.
Y. 7,20 N. E. 625; Grifin v. Long Island R.
Co. 102 N. Y. 449, 7 N, E. 735,

The genersl principles of the law of waiver
and estoppel apply to the administration of
trusts, and control both the beneficiary and
the trustee.

97 Am. & Eng, Enc. Law, p. 270; Graves
v. Grares, 2 Paige, 82; Jordan v, Von Epps,
85 N. Y. 427,

Mr. P, Tecumseh Sherman, also for re-
spondents:

The action of the trustees in establishing
43 L. R A.

New Yomx COURT OF APpEaLs.

Nov,,

and maintaining the sinking fund, and in-
making the payments thereto as in the ae- ~
count herein set forth, was legal and proper
Lecause in accordance with the intention of
the testator.

AlcLouth v. Hunt, 154 N. Y. 179, 39 L.
R. A. 230, 48 N, E. 548; New England Trust
Co. v. Eaton, 140 Mass. 534, 4 N, E. 69.

The life tenant is equitably estopped from
claiming the interest and income paid into
the sinking fund.

Dezell v, Odell, 3 Hill, 215, 38 Am. Dee.
625; Welland Canal Co. v. Hathaway, $
Wend. 483, 24 Am, Dec. 51; Plumbd v. Cal-
taraugus County Mut, I'ns, Co. 18 N. Y. 392,
72 Am. Dee. 526. .

A falee representation, or s concealment of
a matcrial fact, or a design to mislead, is
not necessary,

Brogkhaven v, Smith, 118 N. Y. 640, 7 L.
R. A. 735, 23 N. E. 1002; Continental Nat.
Bank v, National Bank, 50 X. Y. 575; Blair
v. Wait, 69 N. Y. 113; New York Rubber Co.
v. fothery, 107 N. Y. 316, 14 N. E. 269,

Wherea partyassented to achange orvari-
ation from a contract, he must be presumed
to bave known that the other party or par-
ties relied upon bis consent, and he is es-
topped from withdrawing his consent to
their harm or detriment.
1’;Tiu.m:.m:m v. Poor, 147 N. Y. 402, 42 N. E.

The life tenant is barred, by the previcus
decrees of the surrogate’s court, from object-
ing to all payments made into the trust
fund prior to the date of objecting.

Ee Perkins, 75 Hun, 129, 62 N, Y. Sopp.
938, Affirmed in 145 N. Y. 599, 40 X. E. 165;
garlock v. Vandevort, 123 N. Y. 374, 28 N,
B, 500,

Bartlett, J., delivered the opinion of the
court:

The principal question submitted for our
determination relates to the premium on
honds in which the trust estate has been in-
vested. It is insisted on behalf of the ap-
pellant, Mary Irene Hoyt, that she is en-
titled tothe entireincome earned by thetrust
fund. The trustees claim that there should
be deducted from this income & certain sum
each Fear to meet the “wearing away”ofthe
premium as the bonds approach the date of
falling doe, in order that the remaindermon
may be protected, and the principal of the
trust fund turned over to them, at the fall-
ing in of the life estate, unimpaired. This
matter was originally sent to a referee, who
decided in favor of the trustees. The sur-
rogate’s court of the county of New York re-
versed this decision, holding in favor of the
life tenant. 7The appellate division reversed
the decree of the surrogate’s eourt.

In order to determine the question pre-
sented by this appea), it is necessary to con-
sider the facts surrounding the execution of
the will. The testator was & man of very
large wealth, estimated at from six to eight
millions of dollars, nearly the entire amount
of which he bequeathed to his brothers and
their children. For some reason that is not
disclosed by this record, but which we must
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assume was suflicient, the testator made a
wery peculiar will, so far as his only child
-and daughter was concerned. By the fourth
<clause thereof he directed that the sum of
$1,259,000 should be sppropriated from hia
-estate and held in trust for the use and ben-
-efit of his daughter during her life. The
trustees were directed to collect and receive
the interest, dividends, and income there-
from, and from each and every part thereof,
and to apply to her use, for and during her
natural life, in the most bounteous and lib-
-eral manner as to expenditure, and so as to
promote her convenience and comfort and
gratify her reasonable desires. The testator
further provided that the principal sum, or
‘the securities in which the same shall be in-
vested, and any surplus of income there-
from, should, upon his daughter’s death, go
to certain nephews and nieces, It will thus
be observed that the dayghter, while entitled
to receive the interest upon a very consider-
able gum in order o meet most lavish an-
nual expenses, was not given outright any
portion of the millions constituting her fa-
ther’s estate.” In the light of these facts, we
are called upon to determine the intention
-of the testator when drafting the fourth
<lause of his will,

1t is insisted by the trustees that it was
‘the intention of Jesse Hoyt to bequeath over
10 hia nephews and nieces, upon the death of
Mary Irene Hoyt, the specific sum of $1,250,-
000, or its equivalent in securities, and to
give his daughter during her life no more
than the net income actually earned by that
sum, It is urged by the daughter’s counsel
that not only was it testator’s intention to
give the entire income, but that, in case of
doubt or ambiguity the law presumes in fa-
vor of the child as against the claims of col-
lateral relatives; or, in other words, that, if
the probabilities and indications are equal
<on each side as against the other, the just in-
<lination of the courts will favor the child.
By the eleventh subdivision of the will, the
testator directed his executors to distribute
<or retain, without a sale, all such stocks or
securities as he might have at the time of
his decease, which they thought expedient to
‘hold, but that they should not make any new
-or other investments, excepting only in first-
mortgage bonds and mortgages on unencum-
‘bered real estate, or in the public stocks or
Vonds of the United States, or state stocks
or bonds. first-mortgage railroad bonds, and
<ity bonds. In creating this trust fund for
the daughter, it appears that the trustees
-decided not to set apart any of the securities
‘held by the testator at the time of his de-
-cease, but took the sum of $1,250,000 in cash,
and invested it chiefly in government 4 per
-eent Londs and railrond bonds at a high
premium. ~ This preminm in two purchases
reached 29 per cent for the government
bonds, and 3315 per cent for some of the
railroad bonds. The resnlt was that neariy
$245,000 was absorbed by the premium.
“The trustees decided that the life tenant
<ought to bear the entire loss thus imposed
upon the fund. and. under expert computa-
tion, have kept back apnually from the in-
43 L R A
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come the sum of $3,030 as a sinking fund to
niake good the premium that will have worn
away when the bonds fall due.

The courts of our own state, of other
states, and of England have discussed this
question in various phases as to the rights
of the life tenant and the remainderman, and
some of the decisions are eonilicting, and not
10 be reconciled. This court, in the recent
case of MeLouth v. Hunt, 154 N. Y. 179, 30
I. R. A. 230, 48 N, E. 548, kad cccasion to
examine this question in one wspect of it,
Judge O’Brien writing the opinion. Hethen
said: “Notwithstanding the conflict of au-
thority to which I have referred, there is
one principle or rule applicable to this case,
with respect to which the parties are all at
agreement, and that is that the questions
are not to be determined by any arbitrary
rule, but by ascertaining, when that can be
done, the meaning and intention of the testa-
trix, to be derived from the language em-
ployed in the creation of the trust, from the
relations of the parties to each other, their
condition, and alfI the surrounding facts and
circumstances of the cage,”

In considering the surrounding facts and
circumstancea in the case at bar, to which
we have already alluded, it is reasonable to
infer that the testator intended in this sole
provision for his daughter that she should
receive, as he expressed it in the fourth sub-
division of the will, “the interest, dividends,
and income therefrom, and from each and
evcry pati thereof,” referring to the trust
fund. He expresses his desire, in clear and
ummnistakable language, to provide for her in
the “most bounteous and liberal manner as
to expenditure, and s0 as to promote her con-
venience and comfort and gratify her reason-
able desires,” He directs that upon the
death of his daughter all moneya set apart
for her use, “or the securities in which the
same shall be invested,” shall be disposed of
in a certain manner.

it seems quite apparent that the testator
contemplated that the trust fund, or a por-
tion of it, might be loaned out on bond and
mortgage, and thus not lose its identity ss a
cash sum; while, on the other hand, a part
of it might be placed in secyrities at a pre-
mnium, in which event the remaindermen were
to take the fund as invested. It is fair to
essume that the testator, who was a man of
rare business sagzuacity, understood all the
details of investing large sums of money, and
that, if he bad intended to impose upon the
income of his danghter’s trust fund the bar-
den of the high premium incident to the
class of securities to which he resiricted his
trustees, he would have expressed himself
in clear language to that effect, It seems
to us very obvious that the testator intended
to devote to his daughter’s use the entire in-
come of the fund which he set apart for that
purpose, if necessary, and that the disposi-
tion of the principal after her death was a
gseconlary consideration. The remainder-
men, pephews, and nieces were made ve
wealthy by other provisions of the will. If
it proved necessary to promote his daugh-
ter's convenience and comfort and gratify
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her reasonuble desires, the testator seems to
have employed language that cannot be mis-
construed in this connection, and dedicated
the entire income to that purpose. Itis true
that he has provided that, if there should be
any surplus of the income, it, together with
the moneys constituting the trust fund, or
the securities in which the same shall be in-
vested, are to be disposed of in a certain
manner, 1t seems quite impossible, in giv-
ing to the language of the fourth subdivision
of the will its plain and ordinary meaning,
to spell out an intention on the part of the
testator to provide a sinking fund, to be da-
ducted from the income, in order to make
good the premium paid in purchasing the se-
eurities. The testator evidently regarded a
surplus of income as a mere possibility, and,
a3 a matter of precaution, provided for the
disposition of the same. le also seemed to
anticipate that the principal of the trust
fund would pass to the residuary legatees
either as money or its equivalent, or in the
form of investment then existing. There is
no languaze, fairly construed, that can be
considered as imposing upon the trustees the
duty of turning over to nephews and nieces
the full sum of §1.250,000 in cash or its
equivalent.

The argument of the trustees seems to go
to this extent: That if they had seen fit to
constitute a trust fund for the danghter out
of the investments held by the testator at
the time of his death, or to have invested
eash in the form of specific mortgage invest-
ment on real estate, where it would not lose
its identity, the income of the daughter
would be subjected to mo diminution on ae-
count of premium; but if they chose to take
the entire trust fund in eash, and invest it,
as they actually did, it would be subjected
to a loss of $3,000 and more & year. If we
are rizht in the conclusion reached, that it
wasg the intention of the testator to impose
the loss of premium upon the remaindermen,
the question of conflict of authority in the
cases cited in the briefs here and the opinion
below is unimportant.

Asg we have before pointed out, the deci-
sion in the McLouth Casec, 154 N. Y. 179, 39
T. R. A. 230, 4S N, E. 548, rested wholly up-
on the intention of the testator, as derived
from the face of the will and the surround-
ing eirennstanees.  \We take the same course

NeEw Yorg CoURT OF APPERALS,

Xov.,

in the cpse before us, and decide it upon the
special facts presented. The appeliate di- -
vision placed their decision upon the inten-
tion of the testator, and reached a conclu~
sion contrary to that which has been arrived
af by this court. In the case at bar the loss
involved in the payment of this heavy pre-
mium is necessarily apportioned between the
life tenant and the remaindermen to this ex-
tent: The life tenant, for a long series of
¥ears, receives interest on a largely reduceld
principal sum, and the remainderman at ithe
end of that period logses the amount of the
premium paid. This loss of the remainder-
man may, however, be reduced if the life es-
tate falla in before the bends mature, and
while they are still quoted at a large pre- °
mium. The manner in which the loss shall
be borne, oceasioned by the payment of pre-
miums on investing the principal of a trust
fund, in the absence of any expressed inten-
tion of the testator, is a question not pre-
sented by this record, znd we refrain from
discussing it. :

An additional point is taken by the re-
spondents to the effect that, in reveral annu-
al accountings prior to the one now before
the court, the testator’s daughter allowed
the reservation of a portion of the interest
money by the trustees to make good the
amount paid from the principal trust fund
for premium to pass unchallenged, and econ-
sequently the decrees therein are res judicata
in this proceeding, and prevent her from
raising the question at this time. We are
of opinion that this point is not well taken.
The decrees in the former accountings are
binding upon the daughter of the testator
as to the amounts therein involved, and will
not be affected by our decision herein, but
this does not prevent her from raising the
guestion now as to the distribution of the
money in the hands of the trustees. Bouw-
ditch v. Ayrault, 138 N_ Y. 222 23134 M.
E. 514.

The order of the Appellate Division ap-
pealed from should be reversed, and the de-
cree of the surrogate’s court of the county
of New York affirmed, with costs to the ap-
pellant in all the courts.

All eoncur, except Parker, Ch. J., and
Gray and Haight, JJ., dissenting.

- TINNESSEE SUPREME COURT.

Hugh MARTIN et al., Appts.,
.
William H. STOVALL, Exr., ete., of Ferreba
A. Hall, Deceased. .
[ PP v 1. TR |

3. The probate in eommon form of =

will under statutes making it an exercise

of judicial power, and the judgmment con-
clusive a3 to all matters properly cognizant
in the probate proceedings, and as to the
property covered by the will, fs, 80 far as re-
gards personslty, within the provision of the
Toited $States Constitution requiring falk
taith and credit to be given in each state to
the judiclal proceedings of every other state,

NoTE.—ETect of probate of o will in another
siate.

1. As to personal properip.
11. Wills of real estale,
I11. Presumption,
48 L. R A,

IV. As to full faith and credit,

V. Conclusivcness aof decree of protate frome
anoiher sigte.
a. Generaliy.
b. After filing for record.

V1. Classificatien by slates.
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even as against persons Dot made parties to
the proceeding.

2. Courts will not refane to glive effect
to statutes providing fer the recording of
foreign wlila, and giviog them the same ef-
fect ag if made and proved in the state, be-
cause such effect Is not glven to foreign willy
by the state from which the record comes,

3. That promissory hotes Begueathed
by will are secured by morignge on
real estate does not deprive them of the char-
acter of personal property so as to prevent
their passing by a forelgn will duly pro-
bated at testator's domlcil, and recorded In
the state where the land is situated, as pro-
vided by the laws of the latter state.

(April Term, 1899.)

APPEAL by contestants from a decree of
the Probate Court for Shelby County re-
fusing to certify to the Circuit Court pro-

MarTIN V.

StovaLyL, 181
ceedings resulting in the filing of the will o
Ferreba A. Hali, which had been probated in
the state of Mississippi, in order to give pe-
titioners an opportunity to contest the will.
Affirmed.

The facts are stated in the opinion.

Messre, Pierson & Ewing for appellants.

Mr. J. M, Gregory for appellce.

McFarland, Special Judge, delivered the
opinion of the court:

This case involves the question whether a
will executed and probated in another state,
where the testatrix was domiciled, and after-
wards certified under the act of Congress,
and filed and recorded in this state, is sub-
ject to the contest here, under our statute,
Mrs. Ferreba A. lall died during the month
of August, 1598, in Coahoma commnty, Missis-
sippi, where she was domiciled, leaviny what

L Aa to pevsonal property.

Ta MarTIx v. STOVALL, where a testator was
domiciled in Misas!ssippi, snd his will was duly
probated there, ard an sputhenticated copy of
the proceedings recorded lno Tennessee, and an
helr brought an action to contest the same in
Tennessee, the petition was dismissed. It was
held that the action of the probate court in
Alississippl was final and conclusive as to per-
sonal property, and was a Judicial proceed-
Ing voder UG. 8. Const. art. 4, § 1, provid-
ing that full faith and credit, ete. Miss. Const.
¥ 159, giving chancery courta jurisdiction of
matters testamentary, and Mliss. Code, § 1513,
providing for probating wills In the chancery
court in the coonty in which the testator re-
sided. have been construed to the effect that the
probate of a will is an exercise of the judicial
power. Misa. Code 1802, § 1521, provides that
all partles interested shall be made partles, aod
those made parties will be concluded, and §
1822 provides that if not contested within two
years the probate will be conclusive. The court
said: ‘Again, probate proceedings ‘are proceed-
Ings i rem,” and the judgments bind all per-
sons, whether parties in the record or not;” and
that the probate could not be opened under
Skanpon's Tenm Code, $§ 3916-3918, provid-
ing for recording wills upon authenticated coplies.

This decision 1s in accord with the general
rule that a decree of probate from another
state where the testator was domiciled is con-
closive in regard to personal property. As to
“full faith and credit,” ete, see that subdlvl-
slon.

A will of personal property must be valld by
the law of the tesiator's domicil, to be ef-
fective. YVarmer v. Bevil, }7 Ala. 286 Brock
¥. Frank, 51 Ala. 83; Goodman v, Winter, 64
Al2, 410, 28 Am. Rep. 13; St. James's Church v.
Walker, 1 Del. Ch. 284; Latine v. Clements, 3
Ga. 426 ; Knight v. Wheedon, 104 Ga. 209, 30 S.
E. 79%; Alezander's Wiil, 1 Tucker, 114 (see N.
Y. Code, sgbd. Classification by States—New
York) ; Manuel v. Manuel, 13 Ohto St. 458 ; Hol-
man v. Hopkina, 27 Tex. 33; Ford v. Ford, 0
Wis. 19, 33 N. W. 188.

8o, & decree of probate from another state Is
of no force as to personalty If the testator's
domlici] Is here. Sturdivant v. Neill, 27 Miss.
137: Wells v. Wells, 35 Misa. 638; Wallace v.
Wallace, 3 N. J. Eq. 618,

And such decree is of no effect If the wiil
is not made aceording to the law of this state,
and the gomicil is here. Nat v. Cooms, 10 Mo.
542 ; Stewart v. Pettus, 10 Mo. 755.
43 L R. A,

And a decree of probate in another wtate la
not effective until dled and recorded in the prop-
er court of this state. Olney v. Angel), 5 R, 1.
198, 73 Am, Dee. 62.

In Vagroer v, Bevil, 17 Ala. 286, it was said:
*Our statute, which provides for the provate
in our courts of authenticated coples of forelgn
wills which have been proved accerding to the
laws of any of the United States, or of any
country out of the limits of the United States,
wag Dot designed to deny to our courts jurls-
diction over the probate of the original wiil
made in & foreign country, buot disposing of
property situated here, It but enlarges the ju-
risdiction of the court, ebabling the parties to
make the contest upon an authenticated copy of
& foreigt will, proved accordiog to the law of
the domicil, in the same magper they might
have done upon the original”’

In Drock v. Frank, 51 Ala, B3, it was sald
that Ala. Stat. 1508, Clay's Dig. 598, § 12, pro-
vidiog for the probate in this state of wills
proved in other states, and providing that such
wilis shall be liable to be contested and con-
troverted ln the same mauper ae the original
might have been, was construed In Varnper v,
Bevil, 17 Ala. 288, as enlargiog the furisdic.
tion of Alabama courts of probate so am to con-
test &8 will of & testator domiciled abroad; but
this provisicn was omitted from the Code al-
though providing for its probate.

A will of personal property, made In Penn-
s¥lvania, although the property may be in Dela-
ware, mast operate according 10 the laws of
Pennsylvania. But the probate of & nuncu-
pative wiil in Pennsylvania is not suficient to
give it any effect in Delaware, aud uantil probate
ta made in that state the will cannot be con-
sidered to pass any property there. St. James's
Church v. Walker, 1 Del. Ch. 254. 1o this case
the court sald that upon the principle that per.
sonal property must foliow the domicil of the
testator, If this will was made according to the
laws of the state In which the testator was
domiciled at his deceaze, even though ali the
formalities required by our act of assembly were
not observed, it Ia sufficient to pass personal es.
tate: but in order to give It effect, the probare
must be made In New Castle county where sBuch
property is situated, not, Indeed, according to
the requisites of our statufe, but acrording to
the proof required by the law of the domicil of
the testator.

Wkere a testator domiclied in Ohio made &
will of personalty in the olographic form In
Loufsiana, valid in that state, while he was
there for business purposes, and died in Ohlo,
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purported to be a last will and testament,
which was duly probated in common form
as such on the 22d day of August, 1898, in
the chancery court of Coahoma county, Mis-
sissippi. The defendant, William H. Stovall,
was named as the executor of said will,and on
September 7, 15898, he filed the same in the
probate court of Shelby county, Tennessee,
for record, and the same was erdered filed,
and letters of administration were by said
court ordered to be issued to him as execu-
tor, On October 19, 1508, Hugh Martin and
wife, Sallie C. Martin, R. J. Cook, a minor,
suing by hia next friend, Hugh Martin, Paul
Cook, Walter Cotter, and his wife Mary Cot-
ter, filed their original petition in said pro-
bate court of Shelby county, Tennessee, in
which they set out the facta hereinbefore
stated in reference to the slleged will of Mrs,
Ferreba A, Hall, and further stated that they

-~
TexKESREE SUPREME COUERT,

APR.,

were the only heirs at law and distributees
of the said Mrs, Hall, and, as such, entitled,
in the absence of a will, to the whole of her
estate, under the laws of the states of Tennes-
see and Mississippi. It further alleged that the
paper purporting to be the last will and tes-
tament as aforesaid was not valid, because
Mre. Hall, &t the time of the alleged execu-
tion thereof, was insane, and, by reason of
said insanity, incapable of making a will,
and that she was unduly influenced to make
said will by the said William IL Stovall, who
is named as executor therein, and by Mary
Ann Sparks and her husband, J. H. Sparks,
acting in collusion with said William H.
Stovall. The petition prayed that the said
paper alleged to be the last will and testa-
ment of Mrs. Hall be certified, as by law pro-
vided, to the circnit court of Shelby ceunty,
where the same might be contested as the law

an authenticated copy of the will and probate
In Louislana should not have been admitted
to record in Oblo as a wlil of personalty. Im
order to be valid, it should have been executed
accordlog to the laws of the testator's domieil
at the time of his death. It was held that
Ohlo act 1340, § 28, providing that authenti-
cated copies of wills executed and proved ac-
cording to the Iaws of any atate relstive to any
property in this state may be admitted to record
in any county where any property ia sitoated,
and authenticated coples 8o recorded ghall have
the same validity as wills made in thia state §n
conformity to the lawa thereof are declared to
have, did not authorize the record of such wili.
Manuel v. Manuel, 13 Ohlo St. 458,

And the walidity of a bequest or disposition
ol personal property by Iast will and testament
must be governed by the Iaw of the testator’s
domlicil at the time of hig death, and this in-
cludes, not only the form and mode of the exe-
cution of the wlill, but also the lawful power
and authority of the testator to make such dis-
poslitlon. Yord v. Ford, 7¢ Wis. 19, 33 N. wW.
188,

And under N, J. act March 6, 1828, Harrlson,
193, authorizing the granting of letters testa-
wmentary, on certificate of probate of foreign
wills, and giving them the same effect as If the
will had been proved by the subscrlbing wit-
nesses in the uwsual manner under the laws of
this state, a will made in New Jersey, where
the testator lived at the time of his death,
ecannot be probated here on a probate made fo
FPennsylvania, as the act has reference to for
elgn wills only. Wallace v. Wallace, 3 N. J.
Eq. 618. In this case the court sald: “If the
will were a will of personalty, where wouid be
the ¢pportunity of contesting it or examining
inte the sanity of the testator? And, even if
it were 8 will of lands, the privilege of contes-
tation In the civil-law courts would be taken
away. It 1s no answer to say that cases of
fraud or collusion might be ingaired into.”

Aud a testamentary disposition of movable
property must. to be valid anywhere, be made
according to the local Jaw of the testator’s dom-
Icil at the time of his death, Barnes v. Bragh-
ear, 2 B. Mon. 380.

In Goodman v. Winter, 64 Ala 410, 38 Am,
Rep. 13. it was gald that Clay's (Ala.) Dig.
598, § 12, which was the law prior to 1852,
providing that the validity of & will probated
in otber gtates was subject to be contested and
controverted as the original might have been,
manifestly modified the general principle of law
appliceble to the probate of wills of personal
43 L R A

property, that the sentence of a tribunal of
competent Jurisdictlon s blndizg and eoncla-
slve everywhere,

A decree of probate from snother state Is not
opeh to contest where & will of personal prop-
erty 1s probated at the domicil, MasTIN V.
STovALL; Willlams v. Saunders, § Coldw. 60;
Nelson v. Potter, 50 N. J. L. 324, 13 AtlL 375;
Alexander’s Will, 1 Tucker, 114; Dicker v.
Vann, 81 Ala, 425, 8 So. 195 ; Helme v. Sanders,
10 N. C. (3 Hawks) 568.

And where the court in another state had jo-
risdiction of the probate of a will of real or
personal property, such probate is a judgment
ia rem, and, in the absence of statufory provi-
sions, is conclusive in Alabama ss to the ca-
pacity of the testator and the doe executlon and
validity of the will. Brock v. Frank, 51 Ala.
B9,

80 In regard to personal property. Good-
man v. Winter, 64 Ala. 410, 38 Am_ Rep. 13.

Where g duly certitled copy of a will probated
in Fennsylvania is offered for record in the
county court of Tennessee, it I3 not necegssary to
prove the same as an original will In the state
of Ternessee as & will of personal property, and
it 1s error to refnse to admit the certided copy
to record. Williams v, Sannders. 3 Coldw. §0.

Thia I8 on the ground that Tenn. Code, §§
2152-2185, providing that where mny foreign
will has been proved according to the laws of
this state in a court of the United Statea, any
person interested may present a copy duly an-
thenticated to the county court of any county
in the state where the land or estate disposed
of by will I3 pitusted, and thercupon such court
may order the same to be filed and recorded,
and sald copy, when so recorded, shall have the
same force and effect as if the original had been
executed, ptoved, and allowed in this state; and
§ 2190, providing that persons interested to
contest the walidity of such will may do so In
the same manter as though it had been orig-
Inally presented for probate in said court,——were
construed to mean that so Iar as the will dis-
poses of persopal property the probate court of
the domicii of the testatrix has the exclusive Ju-
risdiction to decide upon the validity or Im-
walidity as & will of personsl property, and as
such it is mot open for contest in the courts
of Tennessee. The right to contest the valldity
of wills probated in a foreign state i3 limited
to wills of real or immovable property. It I8
tarther held that where the eounty judge In
Tennessee found gll the facts necessary toa judg-
ment or decree, that the entering up of the judg-
ment ordering the probate to record was mia-
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