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WORKMEN'S COMPENSATION SERVICE

ADMINISTRATION

e A e T g s ...Medical Coungel

WORKMEN'S COMPENSATION SERVICE

GENERAL REVIEW

Workmen's compensation came into full force and effect in Iowa
just ten years ago. At the second legislative session after its first
introduction the measure received the sanction of a doubting legis-
lature and the law began its career without enthusiasm and, perhaps,

“with little satisfaction, on the part either of workmen or employers.

After ten years of experience, however, the system is so well fortified
in public confidenice and private approval as to insure absolute per-
manency. It will not do to say that all, or nearly all parties in
intimate relationship are enthusiastic in its approval, but that those
most concerned in the operation of the industries of the state have
substantially benefited by its provisions is a fact generally recog-
nized.

In cases of controversy the comptmsallon service lends itself
through simple proceeding to scttlement as prompt as practicable.
It affords a clearing house for dilemma on the part of employment
and for perplexity on the part of workmen and dependents, It
smooths the way to settlement just and inexpensive where litigation
would otherwise occur.

After scanning our 1922 report, a man widely known in Towa
writes: “I have been eqmparauvcly ignorant heretofore concern-
ing this service, but it strikes me as one of the noble undertakings
of our state.”” The more the writer actually knows about this sys-
tem the firmer he will hold this opmiun. A great deal of so-called
welfare legislation and experiment is q,lsiappmnbl‘lg that in its appli-
cation to actual situations it fails to bring results. It may have a
demoralizing tendency. Tt w*ﬁwm ﬁtﬁer than he‘lp the ends
sought.

In Europe and this continent ¢ has abundantly jus-
tified its existence in the nfntlllfzmg of waste in permanent and more
adequate relief to the vietims of industrial misfortune and in pro-
moting better relationship belween' workiien and employment.

In its beginning the system wuwﬂ adapted to conspicuous needs
of society, and in actual it bécomes better adjusted to
ﬂwmn m to serve. T&‘déddojmmt of the service and
’bmﬁllparingas’ooutmin]lymtend

‘in‘administration. ‘While a sense

i ek faﬁ& mmmeﬂ it ehtkrye apxinse’ Giploger-iad’
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insurer, the sympathetic consideration of industrial misfortune tends
not only carefully to guard the workman and his dependents from
imposition, but to lend the full influence of administfatiun to the
helpful consideration of individual circumstances. This may mean
relief from distressing obligation, the saving of a home or better
methods of self-support,

Administration proceeds more smoothly and satisfactorily with
accumulating experience on the part of all concerned. Employ-
ment tends to better working conditions and safety provision which
promote harmony and better co-operation. The seli-insurer is
the best factor in this class because of more intimate contact with
the misfortunes of the workman and the operation of the service,
Evidence accumulates as to the very narrow margin upon which
compensation insurance operates, and still there is no manifest
tendency toward evading obligations in injury cases. While in some
instances there has been cause for complaint because of tardy con-
sideration, the general record is commendable except in cases where
insurance carriers practice long range adjustment from points with-
out the state. Towa employers should place their risks only with
insurers who maintain adjustment agencies in Iowa, _

Compensation does not do all that might be done, or will be done,
for the victims of industrial employment. TIts introduction regis-
tered wonderful recognition of social obligation and its development
exemplifies important social progress. While its growth in benefits
is disappointing to the impatient, the friends of labor are usually
friendly to the compensation system, and they afford valuable sup-
port and encouragement to the work of administration. It is clearly
the duty of this department to deal justly with employers and in-
surers, but it would be blind to official obligation and high privi-
lege if it failed to deserve and to win the confidence and respect of
the unfortunates for whom statutory provision is made in work-
men’s compensation. -

SERVICE SUGGESTIONS g
Workmen and dependents are especially urged to come directly
to the department for counsel in all matters pertaining to compensa-
tion settlement.  When submitted in person or by letter their inquiry
'shall have the most careful attention. Legal advice is not needed

unless and until claims are actually denied by employer or insurer,
and even then, we may be able to so advise as to avoid litigation..
When a lawyer is employed he must be paid, and when litigation

is unavoidable his services may be not only valuable but indispen-
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sable, but in many cases expense of this kind is incurred where the
services rendered are wholly unnecessary to settlement.

While it is no longer necessary to apply for additional medical,
surgical and hospital relief, notice is given to all concerned that
claims for such service shall haye the closest scrutiny to the end
that no worthy case shall be denied or unduly limited, and that
industry shall not be unduly burdened by unnecessary service or
overcharge.

No department obligation is more seriously regarded than the
matter of lump sum settlement. In some cases this departure from
the weekly rule of payment may afford substantial relief and en-
during benefit, but in most cases commutation would be actually
unfortunate, hence it must be made clear that such settlement is
for the best interest of the workman or dependent before depart-
ment approval can be given.

Copies of the compensation law may be secured without charge at
the department.

Employers must not fail to send in accident reports in all cases
where disability exceeds the limit of a single day.

A memorandum of settlement should be filed here as soon as
obligation is accepted and payments are assumed. Information is
thereby conveyed that the workman is receiving statutory considera-
tion. This memorandum is regarded merely as tentative and sub-
ject to change if error occurs, or if disability has not been fully or
definitely considered. Final settlement is a later obligation.

Arbitration is never denied any claimant who has confidence in
his disputed claim, or any attorney who has a theory of law to
carry to the courts, whether or not department information seems
to justify such proceeding. Good administration demands that we
respond to requests for informal opinion upon facts developed in
informal investigation, though litigation may later occur. Occa-
sionally a lawyer volunteers criticism of this method as unjudicial
and extraordinary, but this department is chiefly administrative
with ineidental judicial function, and in order to do our best for all
concerned, and particularly for the workman who most needs our
@mfﬁ is necessary to exercise this extraordinary statutory lati-

It seems necessary to interpret the law relating to the furnishing
of medical, surgical and hospital services as leaving the choice of
Mciamtd--tlieemﬂdyérorins‘ur&,bmtbisfxﬂbymmm
implies that this duty may be discharged in an arbitrary manner
without due regard to the care and convenience of the in jured work-
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man, Insurers have been repeatedly admonished to exercise reason-
able and considerate rules, and they will not have department sup-
port for unreasonable measures.

The four hernia cases which have gone to the Supreme Court
have been decided against the workmen, and in all these decisions
the department has been affirmed. This report shows that four out
of five cases submitted to the department during the biennium have
been lost by the claimant. It should be understood, however, that
this showing: by no means indicates the degree of failure in the
adjustment of hernia cases. Hundreds of such cases are amicably
settled every year under department rules and counsel. When such
injury clearly arises out of employment cleims are settled. The
litigated cases are those in which proof of this vital element are
wanting. i

Amendments relating to procedure such as these applied to com-
mutation, to limiting time for bringing arbitration action, to appeals
fram arbitration, to evidence in revig:w, are held to be retroactive
in effect applying to cases under consideration without regard to
date of injury.

Again, employers are advised and urged to place their compen-
sation coverage with insurers having adjustment agencies within the
state. It means much in the way of prompt and adequate service
and good administration.

THE REVISED COMPENSATION LAW

Invits work of code revision: the Fortiéth. General Assembly gave
the compensation statute important consideration. Many interests
were involved and none were entirely satisfied with the results, but
few will deny that in its new form the law is more just and equitable
to all interests most concerned.  While this department might say
that more in the way of amendment was desired, most of our recom-
mendations which were so rudely ditched at the regular session were:
finally adopted and other worth-while amendments were made.

‘The outstanding amendments, of course, relate chiefly to more
liberal ‘provisions for the workman, but a number of changed or
new sections less conspicuous are important to. fair and helpful ad-
ministration. When the compensation measure first came before
our legislature it was proposed to create a system in use a few years
in Europe but of which little was known in a practical sense as 10
details and definite construction in this country. It naturally fol-
lowed that the statute enacted was in indefinite terms inadequate to.
the: best. possible administration. In directing the work of arbitras.
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tion and review and, indeed, in many matters of deiail, it became
necessary to arbitrarily provide rules supplementing the terms of
law in order to provide a workable system. Consistent with the
spirit and purpese of the new service, the department proceeded
to bridge over the lapses and to discard the impracticable with gen-
eral consent and apparent approval. The new law in a number of
places incorporates department rules not definitely authorized, and
supplied still further provisions important in administration, Con-
sidering the great pressure of other important business and the
limitations of time, the legislative bodies did wonderfully well by the
compensation statute in the work of code revision.
The more important amendments are herein considered.

EMPLOYMENTS EXCLUDED

As to exemptions from the terms of the statute: There has been
considerable sentiment in favor of including farm operations in an
elective sense. There has been a good deal of agitation as to the
coverage of threshing and some other farm activities similar in
character. In dealing with these questions, however, the General
Assembly under considerable pressure indicating agricultural senti-
ment made exclusion still more extensive and definite.

CASUAL EMPLOYMENT

A few sessions ago was practically taken out of the exempt class
under the influence of employment. Experience has given employers
and insurers to see that they had made a mistake, so casual employ-
ment again goes under coverage by apparently common consent.

MEDICAL, SURGICAL AND HOSPITAL SERVICE
The amendment giving the Commissioner authority to order addi-
tional medical, surgical and hospital service to the limit of $100.00

‘without previous application will afford important relief where most

needed. Under the old law it has occurred that a large proportion
of workmen of the most needy eliss have received only the original
one hundred dollars, even though their requirement was several
times this amount. In opposing this amendment employers and in-
surers insisted its effect would be to encourage padded bills and
unnecessary service. It was adopted by the committee under a
pledge on the part of this department that such abuses should be
prevented.  Wherefore, notice is given that searching scrutiny of
medical bills will be exercised where additional allowance is au-
thorized for such services,
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COMMUTATION BY COMMISSIONER

The amendment authorizing the Industrial Commissioner to com-
plete the work of commutation with the consent of both parties
will afford substantial saving to injured workmen and their de-
pendents.  Except in cases where the insurer has generously appeared
in court for the claimant without expense a charge of from fifteen
dollars up for attorney fee has been imposed in each case. In a
recent settlement a charge of $150.00 was made for this merely
nominal service. Furthermore, in many cases a great deal of delay
and inconvenience has resulted.  Judging from our experience the
courts will be almost wholly relieved of duty in connection with
lump sum settlement. Papers will be drawn by the department
without expense and no attorney fee is necessary.

LIMITATION

Legislative action in hipiting the bringing of arbitration action to
a period of two years is worthy of approval. Hitherto there has
been no statutory limitation and applications have been filed as much
as three or four years after alleged injury. Such delay has been
Emjust and embarrassing to employers because of difficulty in secur-
ing evidence as to what happened and how, while casting suspicion
upon representations made by claimant. This amendment is as-
sumed to be retroactive in character,

LEGAI, FEES

The amended statute provides that legal fees for services ren-
dered within department jurisdiction shall be subject wholly to the
approval of the Industrial Commissioner, There can be no reason-
a|_1|e objection to this change since no other official is so well ad-
vised as to the extent and value of such services. It may be can-
di_clly stated that most lawyers deal reasonably, even generously,
with _workmen necding their services in compensation cases, but.
occasional overcharge is made. The department files show that in
one case a fee of $500.00 was demanded where the dependent needed
1o legal services whatever since no controversy existed, and settle-
ment was made on the maximum basis as soon as the law permitted.

COMPENSATION OR DAMAGES
:I‘he proviaion.tha_t nnP-lusuruag employers who have failed to
reject compensation requirements shall be subject to suit for dam-
ages, or claim for compensation, as workmen or dependents may
elect, is in the nature of radical departure, but ought to lead the way

WORKMEN'S COMPENSATION SERVICE 11

to more adequate protection to all workmen over the state engaged
by non-employing insurers. In departmental experience evidence

-abounds as to hardship endured by workmen and dependents who

are not afforded coverage by emplovers, ruthless or indifferent to the
claims of industrial misfortune.

SUBROGATION

The new law as to subrogation does not change the liability of an
offending third party, nor the claim of the employer or insurer
against amounts recovered from such party. It does, however, mate-
rially change the line of procedure in case of controversy more
definitely outlining the rights of compensation relationship in such
cases. The amended statute may be regarded as in the line of im-
provement,

SPEEDING UP LITIGATION

This new provision appears in the amended law as

Section 1451. The first term after the appeal is taken shall be the
trial term, and if the appeal is taken during a term, it shall be triable
at that term at any time after ten (10) days from the date of filing
the transcript by the commissioner and ten (10) days’ notice in
writing by either party upon the other. Such appeal shall have
precedence on the docket and for trial over all other civil business
except appeals of the same kind which shall be tried in the order in
which they are filed, except as otherwise agreed in writing by all
parties in interest and filed.

When controversy leads to litigation the chief concern is pro-
cedure speedy as practicable. One of the more important advan-
tages plead for the enactment of this system was the promise to
mitigate the law's delay that had wrought so much hardship upon
injured workmen. Arbitration occurs with as little delay as prac-
ticable. Review decision is filed within a very few days from the
completion of the record. Tt ought not require from one to two
years to take a case through arbitration, review and the courts,

v BURIAL

The increase of burial allowance to $150.00 is well justified and
consistent with this provision in most other states. This may fall
very far short of actual expenditure. Information occasionally
comes 1o the department suggesting gross imposition. In one in-
stance it cost $620.00 to bury a workman who had been ecarning
$3.00 a day. The items of expense indicate overcharge and exces-
‘sive service. The undertaker in such a case may shift the blame
upon the family or friends, but the situation is more presumably due
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to a tendency of cupidity to prey upon pride and affection where a
real sense of obligation to distress and straightened circumstances
should afford inspiration to helpful counsel and moderate charges.

NON-RESIDENT ALIEN DEPENDENTS

Payment is reduced to fifty per cent of the awards provided for
residents, the remaining fifty per cent to be paid into the state treas-
ury. :

ARBITRATION AND REVIEW

The new law supplies definite provisions for reporting, for devel-
oping transeripts of evidence and for taking depositions.

The time limit for filing petitions for review is increased to ten
days.

New evidence cannot be received in review actions unless the
parties introducing same shall give the opposite party five days’
notice!lin’ writing as to the particular phase of the contesting claim
to which such evidence will apply.

MINOR DEPENDENCY

It is now provided that parents of a minor losing his life in em-
ployment shall take dependency on the basis of “wages received”
instead of “wages to which they are entitled,” as heretofore. This
change in most cases in department experience, would seem to mean
that contribution rather than conclusive presumption will be the rule
to be applied in settlement.

_ Compensation affords very substantial relief, and its development
into greater usefulness is to be continually encouraged. To come to
the workman or his family with support when earning capacity is
destroyed or impaired is of value immeasurable. g
But how much more important than financial relief when indus-
trial accident shall have done its cruel work is industrial considera-
tion which prevents the compensable injury. It is gratifying to
observe the splendid results which many of the larger industries are
reporting from the development of measures which substantially
reduce the number of deaths and disabling injuries. They study and
adopt new safety devices, Schools of instruction are held among
workmen to promote interest in measures of precaution. In these
large plants. workmen are organizing to co-operate with such moye-
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ments and make every possible contribution to safety endeavors.
Competition in the several departments tend to reduce the number
of injuries.

The Joliet plant of the United States Steel Corporation, with
about 4,000 employes operated ninety-five days without a single “lost
time" accident, the results of vears of safety educational work, In
the past eleven years fatal and disabling accidents were reduced by
the several plants of the corporation to 70.21 per cent.

The Illinois Steel Company reports that during the eatire month
of March, 1924, no man lost a minute's time on account of accident.
The report covers 11,980 employes.

In the great cement works of the country, perhaps the most pro-
gressive record has been made on the part of the employers and
employes and with results exceedingly conspicuous,

The Lehigh Portland Cement Company operating many plants in
various states, including one at Mason City, has kept us advised as to
methods employed and results obtained. In a report before us fig-
ures denoting wonderful evidence along safety lines appear. It is
shown that in days lost per 100,000 man hours, the record for four
years is as follows:

IO Wi, by o2 U 1, JeiniiB824
A020RTI v A A V. Sl ol dagaL i 554
A T S SR e e, 437
BRIRIRIENES il b gl S8l srarila, 1 257

As this report is developing comes a statement showing that dur-
ing the month of June, 1924, at nineteen Lehigh plants only a single
accident occurred and only three days of time were lost.
~ Some months ago this striking statement of experience on the part
of another great cement company was reported in “Safety Fngi-
neering oo 3 B A € vk T

“The Alpha Portland Cement Company operated eight plants in
1922, _.ork,l;::z a total of almost five m’m man hours, wEuho,m @
(Al ieiaeHt. "The rabond'of & benteiit pladits 1t thie Unifted States
‘and shows that in 1921, one fatality for every 1.4 million
‘man hours occurred. . The Alpha record for 1921 was five deaths

and one permanent total ity.
4 “In ];9;4,., ‘hen the mtfhe? commi ﬂ:e was ,ﬁrst-urgnniz?déﬁ; the

ve plants belonging to the organization, ten men were fatally in-
;nre{flnniﬁe parate accidents. From 1911 to 1916 thirty-one
men were killed, while from 1917 to 1922, inclusive, only nine men
‘were killed. This *mpn;r:nmt -is»prinm;&allyy a:::l.e to hlhe worl:m:nk
‘giving more thought to their personal safety, to the good wo
rn.fi»thi'i',h;_rt. Safety Committees.” :
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In the “World’s Work” Floyd W. Parsons submits wonderful
figures and interesting conclusions. “The average person’ he says,
“holds the idea that war is the largest destroyer of human life. As
a matter of fact, our participation in the world war resulted in
snuffing out the lives of only 50,150 soldiers. During the same
period 126,000 men, women and children engaged in normal pur-
suits met their deaths from accidents, most of which could have
been prevented.” He finds that nine persons meet death through
accident in America every hour of the day and night, and workers
to the number of 900,000 are each year maimed for life, or lose
more than a month of time.

Mr. Floyd refers to an industry employing 50,000 men and women
in which endeavor along the line of safety provisions reduced the
number of fatal accidents to a single workman during an entire year
of operation. The writer makes the further statement that fatal
accidents have been reduced fifty-five per cent; accidents resulting in
loss of eyes, seventy per cent ; accidents resulting in loss of legs, fifty
per cent; accident causing loss of feet, fifty per cent; accidents
causing loss of hands, one hundred per cent, or a general reduction
of all cases, seventy-one per cent. The company's compensation
costs have shown a reduction of nearly twenty-five per cent, and
the production records indicate plainly that safety materially speeds
up industrial output.

It is conclusively shown that these safety campaigns are not only
humane and profitable to the workman, but that they bring big finan-
cial returns to the employer. Compensation payment is substantially
reduced. The increase in efficiency and production is substantially
increased. The work record is much improved, not only as to num-
ber of hours saved to service, but through the increased interest and
efficiency on the part of the employe. A great industrial leader has
well said: “Accident prevention is not only good morals and good
ethics, but also good business.”

It is well to inquire if Towa employers of labor are sufficiently
interested and enlisted in this safety program, It may well be won-
dered if too many of them do not meet the obligation of insurance
or self-coverage with a sigh as to the burden discharged, but with
undue regard as to means of reducing this burden while contributing
immeasurably to the comfort and happiness of men, women and chil-
dren involved in their business activity. It is well said in this con-
néction that “you cannot compel a conscience, that success and
safety depends more upon education than upon legislation.” It may
well be assumed that such of our employers as have given much
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consideration and support to safety enterprise, and who have sought
the co-operation of their employees in such important endeavor are
more than satisfied with results . moral and financial.

The General Assembly is urged to afford more adequate support
to the Department of Labor Statistics in its endeavor to meet all
possible obligation of the state as to safety inspection and regula-
tion, This service is of great importance in the reduction of fatal
and disabling accidents, but employers should supplement this work
of the state with effectual endeavors of their own beyond the range
of possible state regulation.

AMENDMENTS

Under the statute it is the duty of the Industrial Commissioner
to recommend such amendments to the compensation law as the
interests of the service may require. In view of the experience at
the recent code session, however, where this law was thoroughly
reviewed and agreement reached on so many points by all parties
in interest, not much of such recommendation will be expected in

this report. A few suggestions are submitted.
The inclusion of occupational disease in compensation coverage

has been recommended several times, by this department and this
change ought to be made. Employers everywhere have opposed
such change in the belief that it would greatly increase insurance
cost and afford invitation to imposition. In states like Ohio and
Wisconsin, however, where occupational disease is now compensable,
experience has shown this fear to be unfounded. The increase in
insurance burden is found to be almost negligible and abuse no more
to be apprehended than in other lines of coverage. Occupational
cases are comparatively rare, but when they occur grievous hardship
is endured. There is no more justice in denying payment to the
victims of occupational disease than in cases of disability resulting
from trauma where both distinctly arise out of employment.

The department is more and more frequently informed of death
or disabling accidents in cases of workmen in the employ of town-
ship trustees, Our Supreme Court definitely holds that a civil town-
ship is not a municipal corporation nor political entity of the char-
acter than can sue or be sued, hence such unfortunate workmen
and their dependents have no compensation coverage. If legislation
may be successfully applied to this unfortunate situation, no time
should be spared in affording legal remedy.

FINANCIAL

Herewith is submitted a report covering expenditures for the

biennium. In creating the Workmen's Compensation system in
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lowa due regard was given to organization of economical character,
and consistent with this program the cost of administration has been
held within economical limits, as appears in the fact that in no year
of experience has expenditure for all purposes reached twenty thou-
sand dollars. The most thrifty citizen might find satisfaction in
comparing these figures with the cost of like service in most other
states. .

Estimates of department needs for the two years ensuing are also
sibmitted. They suggest a slightly enlarged appropriation to cover
increase of two salaries only. The Deputy Commissioner, Mr.
Ralph Young, has been with the department almost from the be-
gining and under the law and needs of the situation he is charged
with a very important work of arbitration and other very responsible
employment. The Secretary, Mr. Ray M. Spangler, takes the labor-
g oar in routine correspondence and in much other detail ad-
ministration.  To these men is due much of the eredit for depart-
ient efficiency.  They are not adequately paid. The suggested
raise of $700.00 annually for these two positions means more than
the recognition of faithful service. Tt is necessary for the reason
that if either shall retire the present salary will not tempt other
men of suitable equipment to take the place vacated.

Hesides contributing substantially to the industrial interests of
Towa and all'concerned therewith, this service saves to the state in
its relief to the courts many times its appropriations for support.
These facts do not justify any tendeney to extravagance in admin-
istration, but they do plead for just recognition of services rendered.

ADMINISTRATIVE EXPENDITURES
July 1, 1922—June 30, 1924

First Year  Second Year

e et 1 20

'WWMW&WM e T [T |

tll MR Vi mmmon 1 [ T
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ADMINISTRATIVE ESTIMATES
July 1, 1824—June 30, 1824

First Year Second Year
..$ 15,760.00 § 16,250.00

Salarfes ......

Traveling expen F 700.00 §00.00
O P R T L L. S 450,00 960.00
e e A ey i 4 500,00 500.00
Printing snd binding. . ... e i mndiis 1.200.00 1,000,00
Office supplies 400,00 400.00
Office furniture 200.00 200.00
T R S f TR - S e R SRR 50.00 50.00
Telegraph, telephone and express.............00. 5000 50,00
MIBOR L TTGORN 508 s s vio e oes Nk s s e v b T70.00 70.00

Ot T S T R e R e e TR e § 19,880.00 $ 20,280.00

Annual appropriation for salarles $15,700.00,
Annual appropriation for administrative expense $5,000.00.

STATISTICAL
REPORT OF ACCIDENTS AND SETTLEMENTS APPROVED
July 1, 1928—June 30, 1923

Aceldents reported

Fatal cases ,........

Settlements reported 5,608

Compensation paid in reported settlements,.... oo e T e 4 i $323,159.12

Reported pald for medical, surgieal and hospltal............... $52,726.31
July 1, 1923—June 30, 1924

ROOIBENEE POROTERY . T s it ra Rt e s 5 8O e sk Ae 4 e < e 13,729

port :

Compensation paid in reported settlements. ... ..ouvoniinns $348,567.99

Reported pald for medical, surgical and huplul .......... +$129,260.564
HEARINGS

July 1, 1922 July 1, 1923
to to
June 30, 1923 June 30, 1024

Total number of applications filed ........... . 132 164
Total number of cases arbitrated ............ 47 60
Tolal number of cases settled without huriu 62 49
Total number of cases dismissed ,........... 18 15
o S : ;
num cases decl on mvlw by
T R TSI T e 16 18
Totalnmﬂerotmaaphldtowum.... 8 ]




CASES ARBITRATED DURING BIENNIUM

FIRST YEAR
Title of Case Injury Issue Arbitration Review Dig, Court |Sup, Court
Warrington vs. Des Moines Saw
........................... $136.00. 0. .c0vviinna. JALtirmed...[Noappeal..|...coo.....
Neuman vs. Disbraw Co. A Disallowed............ NodpDeal. . |«rcevevvenifinirinans
Checkavala vs. United States
sum T e e R 200 i NoapDeAl. . .. cvvsvaossfonasenanss
Essex va. Ll 0 % 7 20 L3 R R Ly T DT e I
Brugionl vs. Saylor Coal Co....... 760.00 (Re-opening) . J....... v+« {Reversed Affirmed
Pickles vs, I COvasnsnas .| 1,200.00 (Re-opening) . J........... Noappesl..|........0s
Martinle vs. Dallas Miwetis .| 1,500.00 (Re-opening).J...cccouu.n Noappeal..|..,.......
O'Brien vs. Monarch Manufacturing
ORI ooy vaq s aiin .......... -3 TBORO0 <, e vananaal INDApPeal. . §ecacvcancne foiuiaaai
&Hm vs, C. G. W. Ry. Co. ppeal. .

LaPour vs, Western Grocer Co....

Seibert vs. American m“.y Ex-
'ohnson vs. Cudahy

Sorrick ve, Levin.....coveivncisis

Ricketts vs. Globe mohinary
Supply Co. ... ... s PRI

Dimitroff vs. C. G. W. Ry. Co......

Lowry va. Sloux City &

G!qvmn Cedar Rapids Muhnpp

B O e de S sk

3
Hausserman vs. Hausserman Pack-
3 ..llll-.o-o sssnsssen g

M‘l‘l. .....

w.emmm Clay Co...[B.Puu....
Des?loﬁmat,ﬂu
w-atqm nom
opevs. C, R. L & P. Ry. Co.......
Mn'!m L
m“:.“wxm‘e
Woody ! yenp ron
:m_éo. e e L O
efd! ‘ummﬁ'-&!-:a
Victor vs, Egnall..............coc.
Huffman

Fesraaasasanay

Co.....[Fatal......

sesnmans

§

..... aEansnsssane

¢ E:xt.orlnjnry..‘.

Ext. of Injury...
Ext. of injury. ..

Dependency. ..

«| 2,000.00 (Re-opening). .
-1 1,142.00 (R&openlns)

- |Disallowed

Disallowed

Disallowed

DT e L
432.00 (Re-opening) ..

Out of Emp. . ...

4Disallowed

.J4Disallowed........c.... Noappeal. .
' 823 Wly.

(Re-opening).|......

B114.00. ... ciinnanas Affirmed, .,

B0 ciaihis i we «\Noappeal. .

No appeal. .

Reversed. ..

Affirmed...
Affirmed, ..

Noappeal. .
No appeal. .

No appeal, .
No appeal. .

No appeal , .

Pending... .

No appeal, .

+{Reversed. ..

« {No appeal. ,

No appeal. .

Pending....

81
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CASES ARBITRATED DURING BIENNIUM

SECOND YEAR
1ssue Arbitration Review Dig. Court |Sup. Court
T R Aftirmed. ..|Pending. .. J..........
Disallowed............ Affirmed. . .Noappeal. . |..........
s T s e SR | Affirmed. .. Affirmed. .. [No appeal
1108 WKIY....vuuus DT ) SRR G SR
T VIR IR S INOBIDIRE. o L vnv it s ade cnsnrnrne
BETOR NRPDRAL . 4y 5 suicasi s by vvinaias
7.00 Wkiy..ooonones Affirmed. ., |Pending....|..........
Disallowed. ...........J T O SRRICHTRRES R
BRI, S0y v i Aftirmed. . [N
Disallowed.........00. Noappeal. .
L No appeal . .
g1 R INRRERNREN - Affirmed. . .JAffirmed. . .|[Reversed.
T R R Affirmed. .. |Affirmed. .  |Affirmed.
............... NG ODEBRL . . Li v vnnsnsn vnfssssssnrss
Affirmed. .. [N
Noappeal. .
Noappeal..|...
No nppenl, .

{ Thaoill

(U LT O P

- | Disallowed

hi b 2 FEMary, (R
FIIMMR. 2y | o-openIng) . i conuifisecrrnrivs No appeal. .
umldmluﬁm i
CBOL L e L T T vesiDisallowed. .....oouven spetiddng o vy i sy
‘Hernandez vs. i )
~ Port. (?'.-E s AR SRR ¢y P Ext. of injury 74.76 (Re-opening) . }-.covvueuns No appeal. .
‘Northwestern W
HIW T IR R of injury. .. |Disallowed
P AT (Re-opening) «..oaeuforsrscnionad No appeal. .
Mummmm Out of Buwp,.. .. Disallowed............ Noappeal. . [i.cieiernns
Bryton vs. Central Engineering Co. s Out of Emp..... | T Noappeal..|...........
Kuﬂl vs. Dlummt Loeonoﬂ' > 1
WoRkE e T v e TP Out-of Beap OG- ivvervenviy Noappeal., .
A Bho i S Y, S sy 67.20 Aftirmed
. (44T b e e reend 80 = won irtnmompiv'nn'e rmed. . .|»
i Disallowed. ... vvevisni No appeal. .
15,00 WKIY..vovnnnay ALfirmed. . .
Disallowed. . .....cconeey No appeal. .
B.00 Wkiy:..ounin.n Affirmed. ..
Disallowed....... ... Pending. ...
0 e I AR No appeal. .
Disallowed. ... ccutvse. No appeal. .
Disallowed....... veves qNO appeal. .
4 N R SRR Atfirmed. ..
$A0400. . .iieiin No appeal. .
Disallowed.......ouu.. No appeal. .
Msallowed. . ...c...... ] Noappeal. .
Deallowed. ........... No appeal. .
- PSR SR No appeal. .
Disallowed............] No appeal . .

d0 LHOd4HU
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(CASES ARBITRATED DURING BIENNIUM-—Continued

SECOND YEAR

Title of Case Infury lzsue Arbitration Review Dis. Court {Sup, Court
Linn ; TroameiN o R Dependency. .. .. PO ON. 0y s
m& Des Moines c?;l T Prvnvsers [EXL. O injury 465.00 (Re-opening)
Wickey va. Cudahy P i it P wvin tof Emp...... 001G gy 1 AR
Welnhart vs, €. N, W. R. R. Co..... . [P Povons Ext. of injury 1,1556.00 (Re-opening) .
e !8.001-# au,“f? _?E‘:,Oow.' T, T.oviavoi|Horni, o onnnns Disallowed, ..covvvevnsd
Sortor ve. Ray Coal Co............ 5 AP .I.Eilt.alilajm 177 TG (Re-opening.. J.casernsss
Paul Frank Foundries..... o {P.Pooooo. oo ernin.........] ZBOO0......00000000
m‘:.l- ‘MeClelland &:?... PRRIRERY | B VIR ‘ of injury. . IS.DOWEU'
Robinson ve, Paddock Broom Co....[F.P....... . jOut of Brp... ... isallowed
Pickett vs. lowa Ry. & Light Co.....|T. T.co..... {Hernla......... Disallowed .
Riggs vs, C., B. & Q. B.v._ﬂo....&.o.. 'l".; ........ Harnﬂl?il; ....... Dnslnlt:t:)‘llm(d!{e-openlngl
Romansk| vs. Bennett Bros. Coal AR jury. ..
Linzottl v:lmlur Coal C0.......-|T-Tesu.v... [Ext. of injury. ., [Disallowed............
i CAISES REVIEWED AND APPEALED DURING BIENNIUM
FIRST YEAR
Rhoades vs. Consolidation Coal P Tevvu...[Out of Emp...... SROBBE: va s vinn inn Affirmed. .. /Noappeal..|....o0oue
Helin \"l."'l.mm Ml&.....cﬁh. veers{Cause of death. . | 4,362.00.,...... e T Aftirmed. . .|Pending....|..........
: W

ﬂﬂmman . I)a “?l?..su 1356.00..... A Affirmed. .. [Noappeal..[..........
w “.. {‘.l:'.r???. S.t:rta. ..F{‘: BEBEDN ot sns e raroy Affirmed. ..[Noappeal..|..........

ﬂﬂ?ﬁ.u................f{‘: 110.00:2‘.' ........ ﬁmg ..§unppea}..
Wilke vs. Kohrs Packing L A, \Disallow - rmed...[Noappeal. .
mui'l. ‘Western Grocer Co, 1,860.60,.... TR RIS Affirmed |Noappeal..

Disallow
Disallow

ed

..|No appeal. .
d.../Noappeal. .

< JAffirmed. . .
.. JAffirmed, ..
..|No appeal. .
...|No appeal. .
..|No appeal..

.« .jNo appeal. .
..|Pending. ...

Affirmed.
Pendiog. .

BECOND YEAR
Huffman vs. Schuyler............ % S Out of Emp...... Disallowed........ - JReversed cos]NOBDDERE, . | v ccevrians
Pfister ve. Doon Electric Co....... 4 s . {Casual Emp.....[$1,800.00.,,..00000, vosoAffirmed. .. |Pending. . ..J..co0c0u ..
Sample vs. Consumers Twine & Ma-

LTy gl o) T e iyt I Occu. Disease. .. |Disallowed......... oo JAIITmed. . .[Pending. ..l o ocviiins
Wilson va, Gomamers Twine & Ma-

Lol e NI R S Oecu, Disease. . . Affirmed...[Noappeal.,[..........
Parks vs. Quaker Oats Cn. ......... Out of Emp..... ] <. JAffirmed...[Noappeal.. [..........
G&mﬂemlonﬂnlEMrlcCoTT Out of Emp.. ... ofAffirmed. . JPending. .. .o vienie
Quenrud vs. Ingvolstad Lumber Co.[P. P........ !E.’ﬂ.. of injury... «dJAffirmed...[Noappeal,.|..c..o0...
MeMasters ve. Morrell & Co......., |Hernia......... Reversed |[Noappeal..{..........
Mike v8. Quaker Qats C0.......0u.. Dependency. ... | Affirmed. . .JAffirmed. .. |[No appeal
Morrison vs. Morrell & Co.......... Hernia......... Reversed...;Noappeal..|..........
Mitehell ve. Emmetsburg Ind.

School District «....cccveaveinan Coverage....... Affirmed. ..Noappeal..|..........
‘Webb vs. lowa-Nebraska Coal Co.. F‘utal Cause of death. . . JAffirmed. . .|Affirmed. . . [Affirmed. .
Double vs. Iowa-Nebraska Coal Co..|Fatal...... | Dependency. ... Affirmed...|Affirmed. .. |Reversed,
Bayers vs. Martha Washington =

Doughnut ShOp ......ovaecaunas Mo o (TR (Out of Emp..... | Ly R Affirmed...|[Noappeal..|..........

[
e
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CASES RECEIVED AND APPEALED DURING BIE\T’WI’I‘M Continued
SHCOND YEAR

Title of Case Injury Issue Arbitration Review Dis. Court |Sup. Con rl.
Joiner vs. Cudahy Packing Co......[P.P........ Out of Emp..... Disallowed........v... ....|Aftirmed. .. Pending....|..cooneasns
Megonigle vs, Waterloo G e
iy e {Hernia......... Disallowed............ Affirmed. . .|Pending. ...}..........
A Rl Coverage....... 15.00 Wkly........ Affirmed. . .|Pending, .. .}..........
o PR ) Out of Emp.....J Disallowed. ......onn.. Affirmed. .. |Pending....|..........
FATAL CASES REPORTED DURING BIENNIUM
FIRST YEAR
_ Employer Cause Amount Dependent Adjusted
Adel Clay Producers Co... 3.287.00 |WidOW....ovvve.n By agresment
American Brick & Tile Ge.. corl 3,114.00 (Widow.......... By agreement
Akron, Town of...,..c.cuns 4,500.00 |[Widow........... By agreement
Brownell Constr, Co ..... 100.00 |No dependents. .. |No claim filed
4,152.00 |WIidOW . .osvernses By agreement
3,114.00 |Widow .« 4By agresment
4,500.00 |Widow J|By-agreement
4,137.00 |Widow.... 4By agreement
Pending |Not known....... Pending
231750 |Widowi ... ... By agreement
270.00 |Pavents.......... By agreement
100.00 {No dependents. .. {No claim filed
140.00 |No dependents. .. INo claim filed
2,031.00 |Father. ... ..ecv0s By agreement
685.00 |Parents. . By agreement
3.986.49 |Widow..... oo By agreement
4,374.00 |Widow........... By agreement

Des Moines Clay Co.
Du Pont-DeNemours Co......
BEdwards Brothers

Globe Machinery Co.........
Gardner Nursery......oov.u.
Hubinger, J. C. Bros, Co......
Hecker, A, 8. Co

3,510.00 |W
1,500,00
4,500.00
4,500.00
4,500.00
4,500.00

4,100.00

4,535.00
4,600.00
3,114.00
4,274.78
1,831.00
3,342.00
2,534.31

........... By agreement
Sister (Partial) .. [Arbitration
Joat Dol ARG | By agreenient
ORIRLORY & oo~ L wa M By agreement
WIAOW . <o vvsvvvas By agreement
INVEAOW ..o ocoiniiie.omad By agreement
Widow......vnns Pending
WHAOW . . .oennens Arbitration
................. No Hability
WAAOW . oeeeoin e By agreement

By agreement

- {No elaim filed

By agreement

..|By agreement

No liability

.Pending

By agreement
By ugreement

Widow. ......... Compromise
Not given, ....... By agrecment
RVIAOW .o voinie ns By agreement
3 L R | By agreement
Widow. ..o ivauss By agreement
Widow. . o.vuunins Arbitration
Mother (Partial).|By agreement
Widow Compromise
Not given Pending
WAAOW .« oo vamad By agreement
WidOW v 0 vneiss By agreement
Widow. . oL oaad By agreement
NEAOW e it a'e v Arbitration
WIHOW o v 55 Fiaea s By agreement
WIAOW ..o v em v vvn s By agreement
Widow. .. ..o By agreement

¥e
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FATAL CASES REPORTED DURING BIENNIUM—Continued

Amount

erman Holscher. ..,
v |James McManus. ...

1,200.00

4,500,00
4,287.94
4,500,00
4,156.23

Adjusted Dependent
WHOW. . «.oivaess By agreement
WidOW .. vcvvvvvso By ngreement
WIBOW. o . vmvaed By agreement
Widow. .......... By agreement
WO e e i s By agreement
No dependents. . . [No elaim filed
................ No liubility
Widow. . 4By agreement
Mother. By agreement
Widow . By agreement
Widow , By agreement
Widow . . /By agreement
Widow. .. . /By agreement
ChildYen......... By agreement
Notgiven........ Pending
WidoW..coonunn.s By agreement
Widow..........4 Ar:llraunn
Pareats.......... Arbitration
................. No Hability
WIAOW . . ovoioeaes By agreement
WIROW .. vvivr 00000 By agreement
Widow . ......... By agreement
WO, v By agreement
Widow.......... By agreement
Widow.......... By agreement

|No dependents. .. No claim filed

L By agreement

RO <. c.0.8 550y By agreement
........ Pending

By agreement
By agreement
By agreement
By agreement
By agreement

. {By agreement

Father (Partial).
Not shown.......

Mother (partial).

By agreement
By agreement
By agreement
By agreement
Hy agreement
No labllity

By agreement

By agreement

No linbility
By agreement
Pending

By agreement
By ugreement
By agreement
By agreement
By agreement
No claim filed
By agreement
By agreement
By agreement
By agreement
By agresment
Pending

By agreement
By agreement

By agreement
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FATAL CASES REPORTED DURING BIENNIUM—Continued -
SECOND YEAR

mnﬂwur : A t Dependent Adjusted
§ 100,00 [No dependents. .. [No claim filed =
4,500.00 (Widow.........., By agreement 3
4.500.00 (Widow........... By agreement I
4,058.87 [Widow........... By agreement 5
1,200.00 |Parents. ......... By agreement P
........................... No lability b~
100.00 |No dependents. .. {No claim filed K
4,600.00 |Widow.......... By agreement Z
4,600.00 |Widow........q0- By agreement é
4,600.00 [Widow........... By ngreement =
4,600.00 |Widow........... By agreement =
{ 6560.00 |Children......... By agreement =
1,000,00 |Daughter........ By agreement e
1.200.00 (Father........... By agreement e
3,633.00 |Widow........... By agreement a
2667.00 [Widow.......... Arbitration g
Pending |Not given........ Pending =3
4,310.80 |Widow., oo vun s By agreement -
500.00 [No dependents. .. |By agr %
PRI |G L L Pending 8
Pending |.. oo e Pending b
Pending |Not KTOWTLs v vves Pending ™
3.068.37 Daughter ........ By agreement b

Decker, J. E. & Sons........ Wm. J. Young...... Struck by crank........ 4,500.00 (Widow.......... By agreement
 Comstr. Co...... ...|Donald Muarphy..... Suffocated............. 1,177.90 |Parents.......... By agreement

No liability
J|By agreement
..... By agreement
vos] 421223 IWidow.........., By agreement
........ beyr s R 585, v eveses s e By agreement

............ Pending

..... R T S e . veteenasasJArbitration

Arbitration
By agreement
By agreement
By agreement

By agreement
By agreement
By agreement

HOIAHES NOLLVSNEdKOD S.NEAKRMHOM

Wilt Hﬂl:dul +«|Mra. Jessie Ludwig. |[Caught in elevator......| 2,140.81 [Husband......... By agreement
Towa Electric Co. Glen Davis Electrocuted 4,165.00 |[Widow. .. ... ... By agreement
Town I..uuunn_ l-lnupitnl. . J|Burned....... 1,125,000 |Parents.......... By agreement
lowa Electrie Co. Sehmid Elsctrocuted. .. “y 3.117.00 [Widow.......... By agreement
lowa Ry & Light Co. 3 Electrocuted. . ..o 427800 |Widow........... By agreement
lowa Ry & Light A Electrocuted. .. ok 4,500,000 [Sister,.......... By agreement
Towa State Highway Com....|D. Crushed. .... ¥ 1,670.00 |Widow........... By agreement
Towa State Highway Com. ««|Urushed 167000 |Widow..........4 By agreement
lowa Burned. .. 3,993.00 (Widow........... By agreement
Jones, Jason D. pa Ty T R A 4,152.00 [Sister........... By agreement
Keokuk Steel Casting Co....|E. B. Frazier.......|Autostruck by traln....| Pending |................. Pending
Keokuk Steel Casting Co....|B. R. Swanson...... Autostruck by train....| Pending |.........c.cvevuen Pending
Louden Machinery Co....... E. Crawford ....... e il ety S (el e g, e Not shown......, Pending
Littig Constr. Co............ \James Ryder ....... Davain . e B469.00 |Widow........... By agreement
-]
-




([}

SECOND YEAR

Employer Employe Cause Amount Dependent Adjusted
Leon eville Tel w e b YOURE i -uiss PR S E T s sl s aeh 382400 |WidoW..or:vuvvnd Arbitration -
Lytle.* Cl:r;‘.. ?Glr:mtr.& cu b gﬂ% Mnofehead. oo INOU RIVED: S i 4,162.00 |WIdOW......o0uxd By agreement =
Lytle, 0. ¥, Constr. Co......|Harry Houchins....[Cavein................ 4,152.00 |Widow...........|By agreement o
Lusl.h Lumber Co...........|Geo. Haas&rd.......St.mekhyauto.......” 2,700.00 |Widow.......... By agreement =
Lytle Constr. Co.......:.....|Vernon Linn _...... (3 A A 1.040.02 |Parents. ... ...... By agreement 3
hndsran ALY, (0T s i BOmer METeN . ses s BB o5 i iehress inepfuesvios veve s |Notshown..... .. |Pending e
Moline' Consumers Co........ |l Ewart . ... JNObEBOWD. .. .ovvvnnndiiaiciin e inininiinnnenan No lability =
Mason City Brick & Tile Co,.|Harvey Nelson .....|Struck by windlass..... 1,328, 86 Mother (pﬂrtlul) By agreement ks
McDonald Mfg. Co,..........|Cecil Garner .......|Crushed............... 4,068.00 [Widow......vouud By agreement ]
Muscatlne, City of..........|John Snyder .......|Struck by auto......... 1,310,932 |Widow.......... By agreement g
‘Mt. Vernon Bridge Co.......|Frank Willlams .... Im)rownw 5 b igggg&o g{gg: gi ﬁ:ﬁ:;f{ %
M"Gity lJorﬂnn......“ lectroen ,000.00. A < =
s R ket P 4,500.00 |WidoW.......... |By agreement =
ik Btruckhypnlley‘...... 4.362.00 |Widow.... .00 By agreement =
INOUBIVET o o v oviensnsn 4,500.00 |Widow.... .+« By agreement 3
Widow........ .. |Pending o
Mother (partial) . |By agreement S
WIROW . oe e rnenss By agreement i
Widow, . .. ..|By agreement il
.+|Pending ]
..... Father.... ..|By agreement E
Not given. . . .+ |Pending >
Fall of slate.......... . \500.00 [Widow........ ++|By agreement =
Fall of slate....... veees Pending |Notgiven........|Pending =
Fallotslate.......... =4 4,600.00 |Widow By agreement
Pershing Coal it Jas. Stevenson .....|Fallofslate.......... .., Pending |Father.. Pending
‘Rex Fuel C0i...vovvesass.n. . |Frank Hartshorn...|Fall of slate.......... L 4,500,00 [Widow. . .+« 4By agreement
‘Radiant Ly s s e nk Jures .......[Canghtby cable........ 4,500.00 |Widow. . ..|By agreement
Redfield Brick & Tile Co.....|Harry Evans ...... Fallofslate............ 2,715.00 |Widow By agreement

| ——

Red Rock Coal Co...........|Howard McKinnon..|Run over by coal cars. .. 1,826.67 |Parents,.........|By agreement
Cross Decorating Cn.. «v«|R. H, Hardy........|Electrocuted........... 4.600.00 |Widow... By agreement
Randolph Hotel Cn... svsses|Clifton Perry ......|Fall of elevator......... 1,868.40 (Widow........... By agreement
Robinson, F. ..... seaseatA. W, Rider........|Autocollision.......... 4,600.00 (Widow........... By agreement
Shuler Coal €o..............[Joe Charrington....|Suffocated............. 4,500.00 (Widow...........| By agreement
| Smoky HUHW Coal Co.....,.IT. M. Neighbor.....|Fallofslate............| 4,500.00 [Widow........... By agreement
Smith, A: Biivivo.ieiue...|Dave Adain .. ......[Heart trouble. ,........ Pending |- o o oo v ate w5 vens Pending
Saylor Coal €0..............|T. Bianichi ....... -|Run over by car........| 4,500.00 [Widow...........|By agreement 2
Success Linotype Comp. Co...[W. F. Tew.... e pnleotion’. t- O U s 4,500.00 |Widow......c0vn. By agreement =
Saunders, C. F..............|C. E. Saunders, .|Burned. b P waia Sl Voo Fa N .|No dependents. .. [No claim filed ?
Sherman Nursery ...,......|Gust Nickel ........[Fall.......... 311400 [Wido By agreement -
Sheriff Coal Co. siasofames Smith ..l Al e e .| 1,008,268 By agreement =
Smith, G. P. Co....vvvrevnsoofH. C. Cramer.......|SHverinhand.......... Pending .|Pending &
Sioux, City of..............|Lester Wasson ,....|Struck by train........| 4,500.00 By agreement w
Schooler Rubber Co.........|Roy VanSkike .....|Struck by metal ring. .. 4,800.00 By agreement ]
Sehmoller & viievsas|d. D. Bruggen......|Struck by train. .. ...... 4,071.09 ..|By agreement =]
Spaulding Co-op. Co..........[V. R. Clark....,....|Caught in shaft........ 500.00 .|By agreement =
Swanwood Coal Co..........|A. Anderson .......|[Notgiven...... vensenad  3,000.00 ..|By agreement o
Saunders, €. F........ A. G. Holland, .....|Scalded............ 832.00 By agreement =
Tipton, Cita_' T e e L S 1J. R. Smith.........|Asphyxiated...... 4,500.00 (Widow ..|By agreement w
Uhirich-Paley Co.............|F. Weidner ......,.|Struck by handle....... 3,935.06 (Widow. ... By agreement g
United States Gypsum Co....|R. Hallock ...,....|Caught in pulley....... 4,600.00 [Widow. ... ..{By agreement -
Viola Consol. School Dist....|Bert Smeltzer ...... Crushed. .. ... -onees - 275100 |Widow . /By agreement )
Wilson, F. J.................|Bd, Rochatzke .....|[Cavein.............. <o 2,016.00 (Widow. ... -|By agreement 7
Weitz, C. & Fes i iy SHCOREI BEOWI . . v o B o e s s s o cevd| 4,500,000 [Widow. . By agreement -
Wickham, B. A. & Co....,.... F. Walsh......[Fall............ ! 4,500.00 |Widow. . ..|By agreement =
ol Lok o f g SRR LA [Henry Meeuwenberg [Struck by train. .. ] 4,152.00 |Children. . ..|By agreement <
‘Western Constr. Co..........|Lester Lininger.....|[Not given.............. 4,500.00 [Widow. ... ..|By agreement A
Weaver, M. O........ svseneso |Wm, Giles .,.......|Autocollision. ...... S R oy L 11 (v, SRR RDARS SR No lability m

1



32 REPORT OF INDUSTRIAL COMMISSIONER

PRIVATE EMPLOYERS AUTHORIZED TO CARRY OWN RISKS

Adel Clay Products Company

Amana Soclety

American Bridge Company

Ameriean Life Insurance Company

Ameriean Rallway Express Co.

American Telophone & Telegraph
Company

Atlantic Northern R. R. Company

Bettendor{ Company

Boone County Telephone Company

Brunswick Halke Collender Com-

Fort Dodge Gas & Electric Company

Fort Dodge, Des Moines & Southern
Ry. Co.

Ft. Madison Electric Company

Garden City Feeder Company

General Electric Company

B. F. Goodrich Rubber Company

Griffin Wheel Company

Guardian Life Insurance Company

Hocking Coal Company

Home Lumber Company

Itlinois Lemr';l‘ R{llmﬂ% (‘ompany

pany

Burlington Gas Light Company

Carr Ryder Adams and Company

J. I. Case Threshing Machine Com-
pany

Cedar Rapids Gas Company

Cedar Rapids & Marlon City Ry.
Company

Citizens Gas & Electric Co. Division
Cedar Valley Electrie Co.

Chieago Bridge & Iron Works

Chandler Pump Company

* Chieago, Burlington & Quincy Ry.
Company

Chieago Great Western Ry, Com-

pany
Chicago & Northwestern Ry, Com-

pany

Chieago Rock Island & Pacifie Ry.
Company

Chieago, St. Paul, Minneapolis &
Omaha Ry. Co,

Citlzens Goas & Electrie Company

Consolidation Coal Company

Clinton, Davenport & Muscatine Ry,
Company

Clear Lake Independent Telephone

n

Des Moines Union Ry. Company
nlbuwntn'o'm cmpw
Firestone Tire & Rubber Company

International Harvester Dummuy

lowa Bridge Company

Towa City Light & Power Company

lowa Gate Company

Iowa National Fire Insurance Com-
pany

lowa Transfer Ry. Company

Juckson Township School Corpora-
tion

Jake Lampert Yards, Inc.

Jasper County

Keokuk Electric Company

Lane Moore Lumber Company

Lehigh Portland Cement Company

Louden Machinery Company

Muson City & Clear Lake Ry. Com-

pany . -
Minneapolis & St. Louis Ry. Com-
pany :
Mississippl River Power Company
Monteznma BElectric Power & Heat-
ing Company
Murray Iron Works Company
Museatine . Lighting Company
National Biseuit Company
New Valley Jct. Water & Light
Company : ¥
Noelke-Lyon Manufacturing Com-
pany :
Northwestern Bell Telephone Com-
pany : 3
Northwestern Manufacturing Com-
Omaha & Council Bluffs Street Ry.
Oskaloosa Light & Fuel Company
Oskaloosa Traction & Light Com-
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Pittsburgh-Des Moines Steel Com-

pany

Prudentinl Insorance Company of
America

Riverside Power Manufacturing

ed

Shl"ll:ller Marble & Granite Company
Simmons Company
T. M. Sinclalr & Company
Sinelair Refining Company
Sfoux City Gas & Electric Company
Sloux City SBervice Company

dard Ofl Company
Stoner's Incorporated
Stoner-McCray System
Sweet, Wallach Company

Transcontinental Oil Company

The Travelers Insurance Company
Tri-City Ry. Company

The U. G, 1. Contracting Company
Union Pacific Company

Ugited Tron Works, Ine.

U, & Gypsum Company

11, & Rubber Company

Vacaum 0il Company

Waterloo Gasoline Engine Company
Western Electric Company

Western Electric Telephone System
Western UUnion Telegraph Company
Wickham & Company, E. A.
Wisconsin Bridge & Iron Company
Zimmerman Brothers

SUPREME COURT DECISIONS

Case CreaTion
Amerlean Bridge Co, v8. Punk...... ccooiviivineniniainnns 178 N.W. 119
Bidwell Coal Co. ¥ DAVIABON . o« v vowievisainnsiensasossnnsnss 174 N. W, (92
Blaek Dry Goods Co, v, Towa Industrial Commissioner...... 1TAN. W, 23
BIagonl ive: Baylor i0oal /00 sivacvetihisuianaa s dasies i 187 N. W, 470
Buncle vs. Sloux Clity Btock Yards.......civevevevinainsss 1856 N. W. 139
Christenson ve., Hauff Bros.........cseeevsvenesvinissl 188 N. W. 8561

Davey vs, Norwood White Coal Co.

Des Moines Union Rallway Co. ve. Funk et al
Double vs. lowa Nebraska Coal Co.. .
Farrow v, What Cheer Clay Produets Co........

Fischer vs. Priebe Co.
Flint vs, City of Eldon......
Franks vs, Oarpenter. .

vs, Cudahy Packing 186
Hunter vs. Colfax cmuuu&coal Co..154 N. W. 1047 and’ 15;
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Nestor Y&, Horts BaKINg 00, . i s aiyinniy dsisnnie sinmines s oo aesios 194 T, 1270
e sk Ue T IR 8 S e e R S 180 N. W. 905
O'Callahan vs. Dermedy (Grand Hotel) .. ..196 N. W. 10 and 197 N. W. 458
IRt T PRI 5 - v o 5.0 h e b pivie o by s s s o, an 2 miam 183 N. W. 805
O'Nell ve, Sioux City Terminal Co....... ...c.cuuiuannn 186 N. W, 833
Pace Yo, Appannoss Counby .. - ..ccociisisnannsisassss 165N, W. 816
Parkinson vs, Brown Camp Hardware Co........... ... 192 N, W. 420
Plerce vs, Bekins Yan & Storage €0.. . ...coms v s rrmr s 1T2N. W, 191
Refd ve. Automatic Electric Washer Co... ... 0. ivninn 179 N. W, 323
Renner Adm. (Bodine) vs. Model Laundry. . .....ccoveun. 184 N. W. 611
Richards vs. Central lowa Fuel Co.........cconvimnnuns 166 N. W. 1059
Rish vs. Iowa Portland Cement Co.. .. couvvvivrosriaisanes 170 N. W, 532
Roessler ve. Chain Grocery Co...vvvvevvesnnsnonssanos 196 N. W. 1020
Root vs. Shadbolt & Middleton., . .i « v vvevv v cvnvoncaasns 193 N. W. 634
Serrano vs, Cudahy Packing Co.. .« ovvvvrvnnnnnnnssnas 180 N, W, 132
Blyeord Ve, HOBHGswit nperimserhisnlis s2vs pomsidyisramle TRt 162 N. W\ 240
Smith ve. Inter Urban R. R. Co.....0vnvnnnnvanunsssns 171 N. W, 134
Sparks vs, Consollidated Indlana Coal Co......cocvvevnnnn 190 N. W, 593
Springsteel vs. Hanford Produce Co......ccvnvvnnnsraess 191 N. W. 851
Spurgeon vs. lowa & Missouri Graln Co.......cocivivean 194 N. W. 286
BEOIT W, TROIMDNON v ias s e o AP e A s s R 170 N. W. 403
Webh vs. Iowa-Nebraska Coal COuvv v ivvavamanans vins s 200 N. W. 225

Young vs. Mississippl River Power Co,. . .. 180 N, W, 986

Zenni vs. South Des Moines Coal Co.
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DEPARTMENT DECISIONS

Opinions in the more important cases litigated during the biennium
appear herewith. Much evidence has developed as to the value
of such publication in the adjustment of claims. With some measure
of pride, it is stated that out of the first fifty cases decided by the
Supreme Court the department was affirmed forty-one times. 'With
a greater degree of pride, however, it is stated that litigation occurs
only in rare cases, considerably less than one to the hundred dis-
posed of. The department lends its best equipment and endeavor
to the work of amicable settlement, and much may be done to avoid
the expense and delay of legal proceeding.

NOT LEGALLY MARRIED—AWARD BASED ON ACTUAL
CONTRIBUTION

Mary Baldwin, Claimant,
V8.
E. J. Sullivan, Employer.
Ad¢tna Life Insurance Company, Insurance Carrier, Defendants.
J. J. Hess and J, A. Williams, for Claimant;
Gurley, Fitch & West and Kimball, Peterson, Smith & Peterson, for De-
fendants.

lu drl_zi;gahla_n and Reviezw Before the lowa I wdustrial C ammis&:‘p;_u;r

Evidence was submitted in this case at a hearing in Council Bluffs,
June 12, 1922, Thereupon it was stif 1 between the parties to this
action that upon this record the Industrinl Commissioner should cdm-
hine & decision in arbitration and review, giving due msllltr:tlnn to
briefs and arguments subsequently to be filed. X

There is no dispute as to the facts in this case. It is sdmitted that
Walter L. Baldwin was an employe of E. J. Sullivan, who had a contract
to earry mail from the depots In Council Bluffs to the post office.

It is also admitted that while driving a mall wagon on the 156th day
of July, 1921, Baldwin was shot by an unknown sssallant and died as
# result thereof. No denial Is mude that the death of this workman
arose out of and in course of his employment.

Hesistance to this claim for dependency Is based upon the allegation
that Mary Baldwin §s not by lawful tie or common law marriage & de-

Claimant testiflod that in 1883, as she thinks, she was married to one
Franels Heisel. Sometime later, she was Informed the marriage was
never recorded. In 1908, after several children were born, she and Heisel

>,
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separated and she went to live with Walter Baldwin. She says their
relation was based upon a pledge each to the other that they should live
together as man and wife until death should separate them. This rela-
tion was malntalned from 1908 until the death of Walter Baldwin In
1921,

It is the contention of counsel that no legal marriage existed between
Heisel and this claimant. It would appear from the record that the
marriage was never reglstered, az required by law.

Upon this contention counsel alleges that this claimant and Walter
Baldwin maintained a home under common law marriage relation.

Counsel further contend that should this theory be held untenable this
claimant s entitled to relief as one wholly dependent upon the deceased
on the basis of actual econtribution to the support of Mary Baldwin dur-
ing the thirteen years she lived with him.

The relation of common law marriage would seem difficult to establish
in this case beecause the record hardly affords justification for the as-
sumption that this claimant was gualified to enter into marriage rela.
tions of any character recognized by the statute.

The record I8 convincing as to the fact that during the period of thir-
teen years Mary Baldwin was wholly dependent for support upon the
decensed workman,

With evident sincerity the woman testifies that Heisel sent her to
Baldwin to borrow money until they owed him $30.00. She had borne
numerous children sand worked far beyond her strength. Suffering from
conditions of squalor and the abuse of a recreant husband, she accepted
the proposal of Baldwin that they should live as man and wife until
death should sepurate them. The record indicates that they were true
to each other In word and deed until death came to this man in the per-
formance of duty to the woman and to society.

All that Walter Baldwin had in strength and service and loyalty he
gave to this woman and her three children of tender years. Beeause
of his fidelity to this trust, these children evidently regarded him with
affection such as their own father bad never inspired nor deserved. All
through the thirteen years this relationship existed, and until broken
by death this man snd this woman were openly recognized as man and
wife, and there Is nothing to indicate that they in any way lived unworthy
insofar as thelr conslstency of dally conduet was concerned. 'rlwnul
faith of this relationship seems established in the record.

‘The Towa statute provides that a wife Is wholly dependent upon a
deceased husband on the basis of conclusive presumption. It further
provides that “no surviving spouse shall be entitled to the benefits of this
utuuuummnuwmmmmumummum
injury.” t

‘Defendants contend this last provision bars Mary Baldwin from con-
sideration as a dependent of Walter Baldwin under theouwuu
statute,

MOy
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This contention is subject to definite denial on the ground that Mary
Baldwin does not classify as a surviving spouse and that this bar exists
only in case recovery Is sought under the rule of conclusive presumption.

Following the various provisions for dependency on the basis of con-
clusive préesumption, our compensation law declares:

“In all other cases questions of dependency in whole or in part, shall
be determined In accordance with the fact as the fact may be at the time
of the Injury.”

Under this provision the clabm of Mary Baldwin is definitely established.

“Determined in nccordance with the fact as the fact may be at the time
of injury,” the “guestion of dependency” in this case is settled, Iin that
Walter Baldwin was the sole reliance of this claimant for support for a
period of thirteen years. In such cases law is presumed to mitigate the
material loss of support by levying tribute upon industry in partial con.
tribution toward such misfortune.

Not because these itwain lived as man and wife does the statute demand
& measure of restitution. Where the rule of conclugive presumption does
not apply under our law, it is only necessary to know that regular con-
tribution for support has been terminated through industrial misfortune.
Towa does not base actual dependency in any degree upon ties of affinity
or of consanguinity. We determine “guestions of dependency in whole
or in part in accordance with the faect as the fact may be at the time of
the injury.”

Denfal of the claim of Mary Baldwin would be in definite defeat of the
spirit and purpose of workmen's compensation. Industry has deprived
her of support, and industry must meet its obligatidn to her and to society.

Sinee the fact I8 developed that for thirteen years Mary Baldwin had
relied for support exclusively upon the contributions of Walter Baldwin,
#he I8 entitled to award upon the basis of total dependency.

Hased upon the report of the employer as to earnings of Walter Baldwin,
defendants are ordered to pay as compensation in this case the sam of
$10.38 a week for a period of 300 weeks, together with statutory burial
charges and the costs of this action.

Dated at Des Moines, Towa, this 24th day of January, 1923.

A. B. FUNK,
Towa Industrial Commissioner,
Affirmed by district court, pending in supreme court.

HORSEPLAY—INJURY NOT COMPENSABLE

Lauren Law, Claimant,

V8.
Wahkonsa Hotel Company, Employer, and Employers Liability Assurance
Corporation, Ltd., Insurance Carrier.
Kelleher & Mitchell, and John Mulroney, for Claimant;
Hall)' Thomas & Hlll: for Defmllm-.

In Review Before the Towa Industrial Commissioner
Ou the 14th day of October, 1922, and prior thereto, Lauren Law was
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in the employ o! the Wahkonsa Hotel Company operating a passenger
elevator.

On the date i question while scuffling in the elevator, the claimant
got his foot caught between the car and the side of the elevator shaft,
sustaining serious injury to his right lower limb,

In arbitration at Fort Dodge March 14, 1623, it was held that “the
claimant temporarily al 1 1 his employment lo engage in horseplay
or friendly aitercation with a friend, and the injury he received arose
from such horseplay or friendly altercation.”

The version of claimant relative to circumstances attending the injury
is substantially as follows;

A bellboy named Carroll Johnson asked to be taken to an npper floor.
At this time, one Burl Mills, a former employe of the hotel and acqualn-
tance of both Johnson and Law, was standing near the elevator door,
Law says “Johnson called Mills over to ride with us.” He further says,
referring to Mills:  “He was attracting my attention so I couldn’t run
the elevator. | slopped and turned around and he shoved me, and just
as I turned around Mr. Johnson pullocl the lever and got my leg in thore."
(Transcript p. 11),

This case is submitted upon the theory of ¢ounsel that while running
the elevator he was so badgered by Mills, that it became necessary for
him to stop the elevator and resist procéeding on the part of the visitor,

Milly story before the commitiee is to this effect: As the elevalor was
about to start up, Mills says: “Mr. Law motioned to me to come over
and get on the elevator.” Mills further says that between the first and
second floor Law stopped the elevator and said to him: " ‘Now I will
get yon,' or something such as that.” He then “turned around and kind
of struck at me and [ raised up my arm and stopped him from hitting
me and his foot slipped, and just as his foot slipped between the elevator
and the floor Mr. Jolnson started the elevator.” (Transcript p. 52).

Carroll Johngon, the bellboy in question, in evidence tells the story
this way: At sbout 4:30 o'clock he had a call to room 354, occupled by
Mr. Griffith, a manager having immediate charge of the working force
of the hotel. Johnson says Law “ealled Mr. Mills into the elevator.”

®(Transeript p. 74). About half way botween the first and second floors
Law stopped the plevator, saying: “ ‘I will get you now, speaking to
Mills, and they started the scuffle.” (Transeript p. 68). Asked, “Why,
Mr. Johnsen, did you start the elevator on the afterncon of October
14th,” the answer was: “I wanted to go to the third floor so I could
‘answer the call” Q “Why didn't you let Law operate the slevator?”
A “w.n.mummm.amtwutmwmwmm!
might as well take it up" mmmu m ‘.'Ml).

muwm mummmmmm

--mnwﬂwmmmmmdrmwm
this accident, PIA) pabwl Bun 2
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Lauren Law was at that time under sixteen years of age. The most
reasonable theory to be developed out of the situation would seem to be
thoat the scuffling was merely an eruption of “pep” on the part of this
boy. Operating an elevator is decldedly monotonous business. He had
been in service since seven o'clock in the morning. The tedinm of the
situation was so repressive of boyish exuberance that he stopped the
elevator and turned upon Mills merely in an overflow of animal spirits
such as is apt to occar In boyish proceeding.

Mills had been an elevator operstor. He was past twenty-one., He
knew how important it was to keep hands off of an elevator attendant.
As a visitor, it can hardly be assumed he would so abuse the courtesles
of the situation as to harass the operator to the point of desperation
requiring him to stop the elevator in sheer resistance.

Jobnson may or may not be subject to censure for starting the elevator.
He naturally chaffed under the delay, as it may be assumed he was
anxious to meet promptly as possible the eall of Griftith, the man who
had the hiring and firing of help, Be this as it may, however, the con-
duct of Johnson is not In the least controlling s to the obligation of
the employer to a workman injured in serving a personal impulse in
no degrea consistent with his employment.

There is no manifest reason why these boys, or either of them, should
so shade the facts attending this painfal situation as to defeat the claim
of their friend and to aid an insurance company to such defeat. Such
condnct s utterly Inconcelvable. They had no leading to falsehood for
self erimination was nol Involved. So it must be assumed that their
testimony, in substantial agreement as to what actually happened—that
Law stopped the elevatorfor the purpose of “rongh-housing” in a friendly
way young Mills rather than that he left the lever in resistance of assuult
—is substantially accurate,

Upon this undvoldable conclusion, it must be held that Lauren Law in
stopping the elevalor for the purpose of indulging in horseplay abandoned
the scope of hisx employment, and that the injury did not arise out of his
employment. He was making no contribution to the service of his em-
ployer. No reasonable basls is afforded for the belief that it was his
purpose to in any degree serve his employer.

It is the policy of this denu'lmm to muke compensation coveruge
ample as the law will allow and the integrity of administration will
justify. It is generally undersiood, and without disapproval, that the
misfortunes of the Injured workmen are regarded with sympathy and
concern within the limitations prescribed by the, plain rules of equity.
These conditlons, however, are subject to the fundamental elements of
compensation coverage. Compensable injury must arise out of employ-
ment as well as in the course of employment, Negligence is condoned
and foolhardiness excused it & is Injured in the purpose of con-
tributing to the interest of his amﬂoyar_,. but this is not to hold that
Janything that may occur during wor mhnuulatﬂnﬂlndmme.
Industry must contribute mqq reasonably incident to employment,
but it {5 not to be burder _with misfortuns for which it I8 in no degree
mmlﬂ:h
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This holding is abundantly sustained by judicial opinion. Distinetly in
point is the decision

In Re Moore, 114 N. E. 204, Bupreme Judicial Court of Massachuselts,
which follows:

“The employee operated an elevator, which was controlled by means
of a rope at the side of the ear. Two other emplovees, Bourne and
Patrowsky, were being carried on the elevator; and it was ascending
from the firet to the second floor at the time of the accident.

On conflicting testimony the committee of arbitration, and, later, the
Industrial Accident Board, found in substance that Moore left his posi-
tion at the elevator rope, and took hold of the colored boy Bourne by
the chest; that Bourne pushed him back and he (Moore) fell down; and
that in the scuffle or ‘fooling’ Moore's heel was caught and injured. The
finding of the board that the injury ‘occurred as the result of fooling
between Moore and Bourne' is as conclusive on the employee as the
verdict of a jury. It must stand if there was any evidence to warrant
it. An examination of the record shows that the finding was amply
supported by the testimony of Patrowsky, corroborated by that of the
foreman Graff.

On the facts as found the board rightly ruled that the employee's in-
Jury ‘did not arise out of his employment.” His foot got beyond the edge
of the elevator floor, in consequence of a scuffle in which he himself
was the aggressor, and after he had abandoned his post of duty at the
elevator rope, The Injury thereby suffered did not originate in any
risk connected with and caused by his employment.”

The arbitration committee s justified in its finding and its decision Is
aftirmed. :

Dated at Des Moines, lowa, this 13th day of April, 1923,

Seal ‘ A. B. FUNK,
lowa Industrial Commissioner,

No appeal.

PRESIDENT OF PACKING COMPANY NOT AN EMPLOYE

Clara Hausserman, Claimant,
V8.

' Haussermsn Packing Company, Defendant, and The Fidenity & Casualty

Co. of New York, Insurance Carrler.

Willinm H. Winegar, and Miller, Kelly, Shuttleworth & McManus, for
Clalmant,

SBampson & Dillon, for Defendants.

In Review Before the Towa Industrial Commissioner
thﬂvﬁ.ldoﬂvmmkmmsth day of September, 1521,
mnmnumma&hmnmnmummn.
railway crossing.
In arbitration at Perry, February §, 1923, it was found that Clara Haus-
serman, as the dependent widow of wgmmutlmu
statutory compensation

bcnm
ltuetmot!hhjwﬂhlmmmmgmmnnhmm-

mm;immumuu.mmammmum,

owdwmmmdammem.ummmmm-

Company,
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It is the contention of claimant that the task in which Hausserman
wis engaged at the time of his injury was consistent with his general
sctvity in connection with his relations with the defendant company.

It appears that he was the first man on the job in the morning, working
longer days than anybody else in connection with the business. He gave
close attention to the feeding of stock belonging to the company, fo all
the details of the operating departments of the packing plant, at various
times killing stock with his own hands, and performing all kinds of
service common to subordinate employment.

It is the contention of defendants that in view of the official and man-
agerial relations of Hi man to the H man Packing Company,
and of the anthority vested in him and exercised by him in the direction
and control of the business, he was specifically excluded under the terms
of the fowa statute from compensable relationship at the time of his
death.

The most important witness appearing in this record is R. E. Zerwekh,
who was secretary of the Hausserman packing plant for some time prior
to the death of Charles Hausserman, and who exercised substantial
authority in connection with the management, He testifies to the range
of activity and employment involved in the relations of Charles Hausser-
man with the defendant company, including all details as to his daily
sorvice. He nlso testifies as to the extent to which Charles Hausserman
was recognized in the management, control and direction of the employ-
ment which carrled his name,

He says: (Abstract p. 16) “We built the plant around Charles Haus-
serman and he was always the central figure of interest,”

Asked: “Who actually had charge of the plant?”

Witness replied: “That was a matter, I presume you might say, ‘Mr
Hausserman and myself were in actual charge of the plant. The busi

ness management was placed almost entirely with me, but Mr Hanuar
man and 1 constantly consulted about matters pertaining to the plant.”

Q. “What I want to learn is, who administered the business of this
corporation ?”
A. “Direct business management came over my desk.”

Q. “Do I understand that in the mau.q- of rank you oulranked Mr.
Hansserman 2"

A. “No sir, Mr. Hausserman out-ranked me, only we had rather di-
vided the work, and the supervision, you might say, of the office and
sales and of the employes were my duties, but in that we shared the
responsibility together.,”

Q. “Who hired the help for the company?”

¥ "l hhdmnﬂn!thmudldm‘lwlhm'&m very man
that Mr. Hausserman and I did not talk over.” Y
Q. "State who discharged the employes?”

A. “I presume Mr. Hausserman discharged more men than I did.”
(Abstract pp, 12-13).

Witness testifled that no officer of the corporation supervised working
hours of Hausserman, and that he had no requirement to put in certain
‘hours at the plant,
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Norman Wang, corporation cashler, testified that nobody gave Haus-
serman orders—that he worked nnder his own direction. (Review Ab-
stract p. 32).

Much other testimony tends to emphasize the activities and the degres
of supervision and management exercised by the deceased, On the one
hand it may be summed up in this statement of witness Zerwekh: "I do
not think there was a single operation that he had not performed at one
time or another."” (Review transeript p. 23). Also the statements by
the same important witness that Mr. Hausgserman as vice-president, as
genernl manager, as director, as member of the executive committee, had
exceedingly Important part in the direction, management and control of
the busi of Ha: man Packing Company.

Exhibits submitted at the review hearing show that Hausserman from
the time of the organization of the packing company to the day of his
death acted under election of the directors as vice-president, as general
manager, as chairman of the purchasing committee and as member of
the executive committee of five.

The record in this case would seem to justify these conclusions: The
Hausserman Packing Company was organized in the fall of 1819. It s
a matter of common knowledge that during the years immediately fol-
lowing the mesit packing business fell upon hard lines. It became neces-
sary to exerclse every resource in the endeavor to avold financial catas-
trophe. After twenly-six years in the business of meat production, Mr,
Haugserman was thoroughly familiar with all lines af activity necessarily
exercised in thig enterprise, While Mr. Zerwekh, who was elected secre-
tary and given substantial authority, could uttend to the work of busi
ness details even hetter than Mr, H man, vice-president,
and chief owner. The latter was the only man familiar with the meat
producing industry and he could better serve the stressing situation ilr
the exercise of his practical knowledge in all departments of the com.
prehensive business, His forlune wns involved. His friends who relied
upon him were In serious financial peril and in throwing himself and all
the efficlency he had acquired in practical meat producing relationship
into the endeavor to pull the business through the hard times upon which
it had fallen, he was doing the very things that a man sensitive to obli-
gation and business peril would do.

The claimant emphasizes the fact that Zerwekh received a few dollars
& week more In salary than Mr. Hausserman. This is of no controlling
significance. It frequently occurs that men clothed with large responsi-
bility {n business management and control are serving with men of lower
rank and authority, receiving higher pay for technical services of value
to the business. ¥ i, ' '

Counsel would have it appear significant that fn his strenuous endeavor
to serve the servious business situation, Mr. Hausserman wore overalls
and other garh suitable to such employment, It frequently occurs that
an employer of large ‘responsibility and authority is outdressed by a
$15.00 & week clerk, and it is only nutural thut Mr. Hausserman should
ndopt such apparel as would best serve him in his work of taking a hand
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as occasfon required in any of the seryice lmportant to the production
of results,

The lowa statute defining the term “workman™ as one entitled to the
coverage of the compensation statute, differs from any compensation
jaw in the country. Its exclusions and limitations are decldedly sig-
pificant. Among those definitely excluded from compensation benefits is
wone holding an official position” in a business or employment.

The mere fact that a man is an official of a corporation is not con-
trolling. This department has always held that when such relation is
merely nominal, that the officfal so-called is simply a figurehead or with-
oul the investment of substantial authority and management and direc-
tion and Is making a hand, as It were, as a laborer, such official is in
compensable relationship with employment

Counsel Insists that the provision excluding “one holding an official
position” ghould be construed as though it were followed hy the words
wwhen acling as such,” A statutory exclusion so concise and compre-
hensive is not subject to interpretation by counsel. When the legisia-
tare has spoken in terms definite and conclusgive and not open to mis-
understanding, it is not within the province of this tribunal to expand
or to contract its expression, When the legislature meant to qualify
clerical employment, it left nothing to strained imagination. 1t said
specifically, “that clerieal work shall not include one who may be sub-
jected to the hazards of the pusiness.” If In the legislative mind its
language as to “one holding an official position” was subject to qualifica-
tion, it could so easily have made its intention clear.

In its qualiftcati as to ble relatlonship, the lowa statute
not only excludes one “holding an official position.” but further defines
exclusion with the phrase “or one standing In a representative capacity
of the employer.” If the strained construction of counsel could be made
to afford a bar to the specific limitation applied to “one holding an official
position,” the further qualification just quoted must apecifically apply to
the relationship of Hausserman to the Hausserman Packing Company.

Under this limitation it must be held that one need not be a proprietor
nor “one holding an official position” in the corporation in order to be
barred from compensation. If he is a superintendent, exercising sub-
stantial authorlty fn the manngement and direction of affairs, in the
hirlng and firing of help, in the purt e plays In the work of management,
he is not an employe within the meaning of the law because he “stunds
in a representative capucity of the employer”

Can it be doubted that Charles Hausserman was not only “holding an
official position” in which he substantially functioned daily but that he
definitely and specifically in every important transaction of the business
of his corporation stood “in a représentative capacity of thy employer.”

Counsel submit decisions rendered in_the high courts of Indlana,
Massachusetts, Michigan, New York, Oklahoma, Pennsylvania and Texas
wherein claimants “bolding an officinl position” or “standing in a repre.
sentative capacity of the employer” are given awards. All these are
recognized as perfectly good opinfons, hased upon statutes construed.
They are, however, of no valte whatever in this case because of definite
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exclugion in our law not found in the statutes in any of the states named,

The Indiana statute provides that “employe shall include every persan
* * * Jawfully in the service of another under control of hire—written or g
implied"” with the exception as to casual employment only.

In Massachuselts practically the same definition exists.

The Michigan statute is still broader in the coverage of workman,

The New York statute says: * ‘Workman' means any person who hag
entered Into the employment of or works under contract of service or
apprenticeship with an employer, except whose employment is purely
casual and not for the purpose of the employer's trade or business.”

In Oklahoma * 'employe’ means any person engaged in manual or me
chanical work In the employment of uny person, firm, or corporation
carrying on a business covered by this act."

The Pennsylvania statute says: “The term ‘employe’ as used in this
act Is declared to be synonymous with servant and includes all natural
persons who perform services for another for a valuable consideration. ™

Texas defines “employe” practically In térms employed in the New
York statute. It otherwise provides the “president, vice-president or
vice-presidents, secretary, or other officers thereof provided in this chap-
ter or by-laws and the directors of any corporation which is a subscriber
to thie act shall not be deemed to be held to be an emplove within the
meaning of that term as definés in the preceding chapter.” With the ex-
ception of this latter provision, there Is in no state within our knowledge
any provision barring from coverage “one holding an official position."”

But even in Texas there ia no such comprehensive exclusion ng the
expression of our state—"standing In a representative capacity of the
employer.” 5

The Hausserman case would have been much stronger, indeed, it
might easily have been established under a law in Iowa such as uilta'd
in most states, ﬁnd in all states from which these decisions came. In
order to apply these various holdings to the case at bar, we must ntteﬂ:
ignore the plain terms of our law—"one holding an official position,”
"sundlns in a representative capacity of the employver.™

In Knuison ef al. vs. Jackson, 183 N, W, 3’1, our Supreme Court defin-
itely recognizes the importance of fidelity to express terms in construing
our mmutlon law. Q‘lﬂﬂﬂl

“The statute creates right and labiliti recogn
law. It must be m-tme‘:h for the nrpmuotn?lteemsun‘:d 1@:1';::{1“::' .1?
tent. We can not by judicial construction enlarge upon the express pro-
visions of the statute. The legislatura has seen fit to define who fx an

msmhmammhsﬂmhuhmmowhanmu\anﬂ'
himself | ,m employe of its provislons must come within the terms of

mmwmumﬂmmmu&m“m
able, mmwm:«-mummhwm-
“one lolding an offieial position” or ome “standing in a representative
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capacity of the employer” and in no other state exist any such qualifica-
tion upon'which construction might be based.

The defendants’ case is made by witnesses exceedingly friendly to
claimant. Their sympathy is apparent throughout. They are evidently
careful not to volunteer any evidence damaging to her case, thongh they
candidly reply to direct questions. '

It is accordingly held by the Industrial Commissionet in review:

1. That as “one holding an official position” in the Hausserman
Packing Company, Charles Hausserman was not an employe within the
meaning of the Workmen's Compensation statute.

2, That as one "standing in a representative capacity of the em-
ployer,” Charles Hausserman was without compensation coverage and
his widow must be denied compensation benefils.

WHEREFORE, the declsion of the arbitration committes is reversed.

Dated at Des Moines, Iowa, this 25th day of April, 1523,

Seal . (Signed) A. B. FUNK,
Towa Industrial Commissioner.
Appeal abandoned,

INFECTION NOT ARISING OUT OF EMPLOYMENT

Frank Wilke, Claimant,
J Vs,
Kohrs Packing Company, Defendant, and Ocean Accldent & Guarantee
Corporation, Insurance Carrier.
Kaufmann & Willls, for Claimant,
Lape & Waterman, for Defendants.

In Review Before the Towa Industrial Commissioner

In arbitration at Davenport, November 10, 1821, the committee found
“that the clalmant has failed to discharge the burden of proving that
the disability for which: he seeks recovery results from an injury arising
out of and in the course of his employment by defendants, Wherefore,
recovery is denied.”

It would appear that for nearly two years prior to the arbitration hear-
ing Frank Wilke bad been suffering from disability occnsioned by infec-
tion which had caused the amputation of one of his toes and seriously
impaired the entire foot,

The nla(mt atates in evidence that on January 2, 1919, while sticking
hogs In the plunt of the defendant employer, & shackle broke from the
m of a hog and nlu.ns upon his foot, the sald shackle cansed an

injury which was the Inception of the disability in question,

The workman was boarding with Mrs. Minnie Evans, his divorced
mnmnmummmuy She testifies that on the night ot
mmu:m 1919, claimant came to her house complaining of the
injury, as related by clalmant. She insists she can not be mistaken as
m&-mm-m-m she alleges to have marked at the
time showing this fact Is in evidence as Claimant's Exhibit “B.”
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There Is no question as to serious disability on the part of Frank
Wilke. ‘The only question is as to whether or not such disability is due
to sny Injury arising out of employment by this defendant.

Defendant’s Exhibit “1” is part of the record in this case. It is a state-
ment taken by J. J. Lamb, representative of the insurer of this defendant,

* February 17, 1919, some six weeks after the amecident as alleged. In
this statement Wilke alleges injury explained in a manner similar to
the statement in evidence. This injury, however, is alleged to have
occurred on December 26, 1918, He further siates that two days later,
December 28th, while sticking hogs n “great big red hog came along,
shackled and jerked itself so that it struck my left foot with its front
legs.” He cliims these two Incidents of the 26th and 28th of December,
1918, to have been the basis of his disability. Wilke admits slgning this
statement, but alleges misrepresentation on the part of Mr. Lamb, and
indefinite knowledge at the time of signing as to what the statement
contained,

Before the arbitration committeg J. J. Lamb stated under oath the
clreumstunces under which the sald exhibit was written down by him, in-
wisting that he made no misrepresentation as to his relationship or as
to any relevant fact; that he handed the stat L page by page to
Wilke to read. After it was finished he read the entire statement to
Wilke himself, and that Wilke acknowledged the same to be correct and
signed the same.

Counsel for claimant discredits the conduct of this witness in con-
nection with the exhibit in question. Several years of relationship he-
tween J. J. Lamb and this department entitles his statement to credence
on the basis of such relationship.

Defendant's Exhibit “2" is a statement of Henry Hanson. At the time
of the alleged injury he was foreman at the Kohrs Packing plant. His
statement was taken by Mr. Lamb February 17, 1919, as to circumstances
attending the alleged Injury of claimant. In this statement Hanson says
Wilke did not work for the defendant employer December 25th, 26th or
27th, 1918, as claimant alleges. He says Wilke worked on December
28th for ten hours, Did not work the 29th, but did work the 30th, That
he reported no infury. He sald in thig exhibit that In August of 1817
and again In January of 1918 Wilke was injured and on those two occa-
slons he reported the accident and was given an order for medical
treatment.

This statement further relates that “one day durlng the last part of
Junuary, 1919, 1 was walking along Third Street In Davenport when |
met Wilke near Melsner’s Drug Store, and he told me that he was hav-
ing trouble with one of his toes. It hurt him. Wilke did not state to
me then that he was hurt while in the employ of the Kohrs Company.
I think he also told me that the toe trouble was cnused by an ingrown
lmm" ¥ - ¥ *
‘Counsel objected to the Introduction of this exhibit as being self.
serving.  Since the employer of Henry Hanson was relieved from all
financial obligation by his insurer, this objection would seem to be frrele.
vant. . -t ’ >
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Dr. Neufeldt, called by claimant In the course of his evidence made
the following statement:

“The first time I saw him (Wilke) was Januvary 16, 1918, and al that
time he had an infected little toe of the left foot, and he clalmed he got
it by being kicked by a hog. 1 also got another history that he trimmed
a corn previous, that is, that he had a corn on the little toe of the left
foot and trimmed that."”

William €. Gehrmann, introduced by defendant, testified that in De-
comber of 1918 and in January of 1919, he handled the accident reports
for the Kohr Packing Company. He says no accident was reported to
him by clalmant, but that sometime afterward a lady called, stating
that Wilke had been injured. He said without investigating ns to the
necident he sent Dr. Neufeldt to see him,

William Malone, called by defendant, testified that he was a laborer
at the Kohrs plant at the time Wilke was in service. Had known him
tor n long time. He saye claimant never told him of any injury at or
near the tme in question, He testified he lived about two hundred feet
woest from the home of a daughter of claimant and that while Wilke
was confined there with disability the daughter, Mrs, Bean, told him that
her father had an Ingrown toenmail and “that was practically what was
the matter with the foot” This witness {s foggy ns to dates but he
inslgts that he is not mistaken as to maters affirmed.

It is the practice everywhere for compensation authorities to deal in-
dulgently with disabled workmen. Where evid Is r ably sub-
stantial the workman usually gets the benefit of the doubt, It must
be understood as elemental, however, that the burden s upon the ¢laim-
ant In cases of controversy, and that he Is required to establish his case
by a preponderance of the evidence.

In Griffith vs, Cole Brothers, et al., 165 N, W, 577, our Supreme Court
declares:

The burden is on the claimant. It is not discharged by creating an
equipoise. It requires a preponderance.

Honnold, on Workmen's Compensation, at page 471, says:

The clalmant fails If an inference favorable to him cun only be arrived
at by guess; llkewise, when two or more conflicting Inferences equally
conslstent with the facts arise from them.

Schueider, on Workmen's Compensation, ot page 737, suys:

The applicant must sustain his contention by preponderance of the
evidence, and a finding based upon mere guess, conjecture or possibility
will not be allowed to stand.

Counsel for claimant avers that since there is some evidence that
clafmant was Injured as he alleges, the fact that no witness appears to
tostity that he was not 8o fnjured makes claimant’s case,

" In the first place it i difticult to discover In the record any substantiul
evidence in support of the story of Wilke as to his accident uxcept his
own statement and that of other interested parties, Under such clreum-
‘atances, at least, the defendant could not be required to prove n negative.
“The discrepancy between the evidence given by Wilke at the arbitration
hearing and the statement he made to J. J. Lamb, within six weeks of
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the alleged accident, is so serious as to strongly suggest the incredible.
The arbitration committee was justified in assuming that the workman
“failed to discharge the burden of proving that the disability for which
claimant seeks recovery results from an injury arising out of and in
course of his employment.”
The decision of the arbitration commiltee is affirmed.
Dated at Des Moines, Towa, this 2Znd day of November, 1922,
Beal A. B. FUNK,
Towa Industrial Commissioner,
No appeal.

Mrs. C. Y. Hope, Claimant,
V8.

Chicago, Rock Island & Paclfic Railway Company, Defendant,

In Review Before the Towa Industrial Commissioner

Arbitration In this case was instituted by the Chicago, Rock Island &
Pacific Railway Company for the purpose of determining whether or not
the same is subject to adjustment under the lowa Workmen's Compen-
sation statute.

s:wlicaﬁm for arbitration was filled with this department March 2,
1923.

A copy of this application was mailed to Mrs. C. Y. Hope at Chariton
March 2, 1923,

March 16, 1923, a letter was received at this department from Davis &
Michel, of Minneapolis, Minnesota, attorneys for this claimant, acknowl-
edging receipt of o copy of said application.

March 9, 1923, there was filed with the department by Davis & Michel
an answer to the petition for arbitration.

Arbitration proceeding was by the Commissioner scheduled to occur
at Chariton March 20, 1923, of which due notice was given to all con-
cerned.

Hearing was held In sccordance with this notice. Failing to appear
and to appoint a member of the arbitration commiittee, the vicancy was
filled by the Deputy Commissioner as provided by Section 2477-m23, Sup-
-plement to the Code of 1913. Wherenpon, the eommittee proceeded (o
arbitrate lssues involved, as appears fn the tfanseript of evidence in-
cluded in thig report.

The finding of the arbitration committes is as follows:

‘1. That on February 4th, 1923, C. Y. Hope was in the employ of the
Chicago, Rock Island and Pacific Railway Co. as a freight conductor.

2. That on February 4th, ‘while C. Y. in tak-
Jing his train from Pershing, I 1:..“ to Charlton, If.'?hich train at the ﬂfe
“consisted of engine and caboose only, such train was struck by a pas-

and In MIMW& the sald €. Y. Hope suffered fatal

3. That such fatal Mlﬁu ulw m uuo
.ﬂt-nlthﬂamuﬁhhw mm
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4. That at the time of his fatal injuries the deceased was not engaged
in interstate commerce,

5. That by reason of the findings set out in Paragraph 4, the case Is
governed by the provisions of the lowa Workmen's Compensation Law.

6. That by reason of the findings set out in Puragraph 3, the widow
of the deceased is entitled to recovery under the lowa Workmen’s Com-
pensation Law.

7. Wherefore the Chicago, Rock Island and Pacific Railway Co, is
hereby ordered Lo pany Mrs, C. Y. Hope compensation under the lown
Workmen's Compensation Law at the rate of $15.00 a week for 300
weeks, starting as of the date of death. The Chicago, Rock Island and
Pacific Railway Co. is also ordered to pay the statutory medical, surgical
and hospital and burial benefits and to pay the costs of this hearing.

Following is a copy of A communication received from Davis & Michel,
attorneys for Mrs. C. Y. Hope, dated March 26, 1923;

Minneapolis, Minn,
Murch 26th, 1923,
Mr, Ralph Young,
Deputy Industrial Commissioner,
Des Moines, Towa.
Dear Sir:
In Re: Hope v. C., R. 1. & P.,

We were unable to appear at the above matter when it was held that
decedent was not engaged in interstate commerce. [s it possible, under
your practice, to have a rehearing of this matter to give us an oppor-
tunity to be present.

Please let us hear from you regarding this,

Very truly yours,
Davis & Michel.

In our record also appears a8 of same date a second letter from elaim-
ant's counsel, the body of which is as follows:

Will you kindly have copy of the evidence in the case of Hope Estate
v. (., R. 1. & P. Ry. Co., sent to us, upon which the decision in this mat-
ter was based.

We wish to appeal from the award made by your board and will have
proper papers filed with you.

Upon receipt of your bill, we will mail your check,

March 27, 1923, counsel for claimant was advised by the Industrial
Commissioner of the roceipt of the letter just quoted, together with the
Information that this letter would be accepted as notice of clalmant's
appeal from the deeiﬂun of the arbitration committee, and that the
transcript ‘had been duly ordered for them as directed In correspondence.

April 24, 1923, notice was given by the Commissioner to all partins
concerned that review proceeding under the notice of appeal by claim-
n;*oulﬂoomalthedmrtmut May 4, 1923, al 9 A. M.

'!Jlﬂ.u‘ da.l.a of Awﬂ 27, 1923, Dlﬂs & Michel advised the Industrial
of recelpt of notice of review proceeding.

" The m:ly l.une fnvolyed in this case is as to whether or not at the
time of his accidental death February 4, 1923, C. Y, Hope, husband of
thu claimant, was engaged in inter-state commerce. -

Facts ﬂweﬁnﬂ at the arbitration hearing are substantially as follows:

Outhnmpl_' accidental death and for some {ime previously the

‘deceased was in the employ of the Chicago, Rock Island & Pacific Rail-
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way Company as conductor on what is known as A mine-run train, the
principal business of which is to haul coal cars to and from what is
known as Pershing Siding on its main line along & spur track leading
off of the main line to mines owned and operated by the defendant com-
pany.

From the record it would appear that early in the forenoon of Feb-
ruary 4th; a train was made up and delivered at Pershing consisting of
cars consigned to inter-state and Intra-state points. Later in the fore
noon a second train was delivered at Pershing consisting wholly of cars
congigned to Valley Junction and Allerton, both points intra:state in
character,

Februa=y 4th fell on Sonday. It would appear to have been the cus
tom of the company to take the engine and eaboose under the direction
of Conductor Hope to the town of Chariton in order that the train crew
might have Sunday dinner with their familles living at Chariton, and
incidentally to take waler for the engine. While proceeding under this
arrangement on Sunday, February 4th, a collision with a train on the
main line resulted In the death of the conductor.

The last hanl by this crew and equipment before the accldent was
intra-state—cars billed to Allerton and Valley Junetion. According to
the record the freight transportation next to follow in afternoon was not
within the knowledge of the trainmen as orders for further service were
to be received. While not absolutely controlling, these facts are sig-
nificant in that they further remove the situatfon at the time of the acci-
dent from the range of Inter-state commerce. But the vital fact Is as to
whether or not at the time of this collision the deceased conductor was
engaged in intra-state employment within the meaning of the statute,

At this time the equipment in charge of Mr. Hope was in service in-
cldental to employment, but was pot specifically related to transporta-
tion inter or intra-state in character, It had no direct contact with its
regular employment of coal hauling. Its mission as that partleular time
was simply and solely to deliver the train crew to Chariton In aceord-
ance with the Sunday custom.

These facts distinctly separate the d d from inter-state relation-
ship and logically and legally link him with intra-state service. The fact
that the engine was to take water at Chariton is merely l?nc‘ldenul lml
by no meane serves to uuhll.sh the character of mploment

In Smith vs. fnl:ﬂ:rbm Raitway Company, 171 N, W, 134, the Buprmn
Court of lowa, speaking through Justice Stevens, delivers opinion bear-
ing upon this situation in reversing the district court and
this department in holding for the widow. In that case an lnhgwm
conductor was nccidentally killed in the terminal yards at Des Moines
while settling hils motor and caboosé into quarters for the ulsi;l, (niq"upﬁl
ataly following distinet contact with inter-state trunsportation.

ﬂhomhnmmmmmmmmwmﬂulw&p
not directly or immedistely connected with inter-state commerce so as
substantially to form & part or necessary incident thereof, plaintiff can-
not recover* The court held from the facts submitted that “there was

some Intervening service not directly or immediately connected with
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inter-state commerce” though but a few minutes previously there was
distinet contact with inter-state traffic.

The court seems to give some weight to the fact that the lnes of
the defendant company are wholly within the state and that “primarily
its business was intra-state.” It will be observed, however, that in the
case al bar employment at the time of the accident was much more
definitely removed from the range of inter-state commerce.

In this opinion Justice Stevens quotes approvingly from the decision
of the Supreme Court of the Stute of Illinols in [llncis C. R. Co. v
Behrens, 233 U, 8. 478, 34 Sup. Ct. 646, 58 L. Ed, 1051, Ann. Cas, 1914C,
163, as follows:

“Here at the time of the fatal injury the intestule was engaged in mov-
ing ®everal ears, all loaded with intrastate frelght, from one part of the
city to another, That was not a service in Interstute commerce, and so
the injury and resulting death wore not within the statute. That he was
expected, upon the completion of that task, to engage in another which
would have been a part of interstate commerce is immaterial under the
statute; for by its terms the true test is the nature of the work being
done ut the time of the injury.”

This reasoning distinctly classifies the case at bar in intra-state rela-
tionship.

The court also guotes from a decision of the Supreme Court of the
United States in Erie R. R. Co. vn. Welsh, 242 U, 8. 303, 37 Sup. Ct. 116,
61 L. Ed, 319:

"It was in evidence also that the orders plaintilf would have received,
had he not been injured on his way to the yardmaster's office, would
have required him immediately to make up an Intérstate train. Upon the
strength of this it is urged that this act at the moment of his injury
partook of the nature of the work * * * he would have been called upon
to perform. In our opinion, this view is untenable. By the terms of
the Employers’ Liability Act the true test Is the nature of the work
heing done at the time of the injury, and the mere expectation that
plaintiff mm!d m'eau,uuy he called upon to perform a task in interstate
commerce is not sufficlent to bring the case within the act, * * * And
this depends uﬁan whether the series of acts that he had last performed
mmmtounwdedlu o succession of separate

: nitte ! i the fact of employment in
intorstate commerce, The state courts hld tlure was no such question,
;ml Imt:.ot llll!‘ ll.ll:nt. in 80 oonnlu‘llns m‘a e;mmi:cte:i mgl!ul. error.
t resun t, proper exercise urisdiction thip l.‘onrl.

cnut’ this character, the decision ought not to be distarbed.”

The decision ol the arbitration committee fs lﬂrmed.

‘Dated at Des Moines, lowa, this 8th day of May, 1923,
Senl .ty - : A. B. PUNK;

Iowa Industriol Commissi .

TTS ™ T [T T raiin

At 1 o 1 "
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" NOT A LOANED EMPLOYE

Mrs. Grace Murphy, Claimant,
V8.
James R. Shipley, Employer,
Southern Surety Company, Insurance Carrier.
Carl P. Kooz, Miller, Kelly, Shuttleworlth & McManug, for Claimant;

Paul Risner, Jennings Adams, for Defendants,

In Review Before the lowa Industrial Commissioner

James R. Murphy, husband of this claimant, lost his life in employ-
ment as teamster, October 13, 1923.

In arbitration it was found that his employer was James R. Shipley,
and that this widow is entitled to $10.38 a week for a perlod of three
hundred weeks,

The record discloses that the circumstances of this employment and

ath are substantially as follows:
ac:'i::n::lndt; of Guthrie entered Into contract with this claimant for
the grading of several miles of highway under the supervision of the
lowa State Highway Commission. At the letting of this contract W. J
Benethum was o rival bidder, While James R. Shipley was the sole
contractor with whom the county dealt of record, it was understood ho-
tween all parties eoncerned that Benethum was to do a ml.lon of this
grading in order that the county might be assured of sufficlent equip-
ment and working force to guarantee the completion of the grading comn-
tract within the time limits, It was accordingly agreed between Shipley
and Benethum that for such work as was performed for the latter he
shonld reeeive the full payment per yard which the county contracted to

! hipley.
m.:nsar ::e relations of the county and of Shipley with the mm
tractor were made wholly by oral agreement. But there is no dispute
as to facts stated. A ecertain section of the contract was by Shipley as-
signed to Benethum for grading. As the time limit was approaching,

this subcontractor was hehind on his part of fhe job while that part
understood to be graded by Shipley was completed. As sum wns
proposing to move to another job the county insisted upon the comple-
{ion of the contract before such remoyal, Therefore, the contractor sent
men and equipment to the Benethum section for the purpose of hasten

‘One of the teamsters go transferred was the deceased, James R.

Murphy. The grade upon which he was driving team had been elevated

gome twelve feet above the natural surface, A loose telephone wire

interfering with lis driving, he grasped the loose end, gave it hm
mmmu'rm-mmtm;nmmmnamumu
The queston involved in this proceeding is as to mmu James

R. Murphy to this contractor and subcontractor. The defendants con-

tend at the time of his death Murphy was an employe loaned to subcon-

tractor Benethum. Claimant contends that mothing had occurred to
-
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disturb the relations of employer and employe between deceased and
James R. Shipley.

James R, Murphy entered inlo the employ of the defendant Shipley
In May of 1023, and so continued until the date of his death, October 13,
1923. Saturday morning, October 15th, it was rainy. It would appear
from the evidence that Murphy assumed that work would not proceed
owing to weather conditions, so he was not making préparations for the
same. About seven o'clock, however, J. H. Shipley called at his home
and urgedl him to get the team ready and procesd with the work ns
usual, which was accordingly done.

The team and other equipment used by Murphy belonged to the defend.
ant Shipley., Some days after hig death this employer paid Mrs, Murphy
$12.00 for services the last three days of the life of her husband,

The testimony relating to the circumstances of the transfer of these
men from the Shipley section to the Benethum work are much involved
hecruse of o mass of evidence very contradictory and in ‘which falsehood
s charged and admitted, and if not so charged and sdmitted quite manl-
fest.

The conclusion is reached, however, that the defendant Shipley had
not intended, and had not reached any understanding for the transfer
of his men to the control of the subecontractor, and Benethum wonld not
appear to have completed or intended any such arrangement. There
would seem to be no basis for the conclusion that the workman had any
reason to believe he was working for any other than Jamse R. Shipley.
Nothing in the nature of a contraet of employment, express or implied,
between him and the vontractor, W. J. Benethum, appears in the record,
and without such eontract the statutory relation of employer and em-
ploye cannot be established.

Knidson . Jackson, 183 N. W. 391, would seem to be distinetly in
point.

One C. M. Knight, having teams for hire, engaged with one Knudson,
a contractor and bullder, to put 4 team on his work, Jackson was the
teamster in this deal. When injured he was in his round of service nnder
the direction of Knudson and being paid by Kuight, He had no knowl-
edge as to the arrangement between Knlght and Knudson. *'The Identifi-
cation of the employer was contested. The court affirmed the decision
of the Industrial Commigsioner in holding that Knight was (he employer,

From the opinfon by Justice Faville, we quote:

“Our Legislature has expressly said that an employea within the mean-
ing of this net, in order to come under this statute, must have n contract
of service, express or w:,wuﬁ-m employer who is sought to be
eliarged with liability, This language Is clear and explicit. Applying it
to the facts of the instant case, there was no contract of serviee, expresa
or implied, between the claimant, JM! and luu mmum;.mw
employer,’ Knudson. There was a contract of service between the claim-
ant 2 “ge aployer,’ Knight. He had no other contract of
2 ‘any other person than Knight, He had

‘o such contract or me'nm ‘with Knndson. In a sense, Knud-
lﬂﬂm 5 1o more than an agent for Knight, directing Jackson as to the
express

work he was to do, but there was no pretense of a contract
implied, between Jackson and Knudson."
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Decisions submitted from other jurisdictions upon statutes differing
from ours would seom to be substantially outweighed by this opinion
sodirectly in point from the Iowa Supreme Courl.

It is therefore ordered that the defendant, Southorn Surety Comn‘my.
mike weekly payments to this dependent widow for a period of 300
weeks, together with statutory burlal allowance.

In finding for claimant the arbitration committes assumed with appar-
ent discrimination that the earnings of the deceased would be modified
by the provisions of paragraph 6, section 1397, which is as follows:

“For employees In a business or enterprise which customarily shuts
down and ceases operation during a season of each year, the number of
working days which it is the custom of such business or enterprise to
operate each year instead of three hundred shall be the basis for com-
puting the annual earnings; but the minimum number of days which
shall be used as a basls for the year's work shall not be less than two
hundred,”

Counsel for claimant contend for the three hundred day rule. The
rigor of the lowa winter is a matter of common knowledge, and this de-
partment has information tending to show that road grading I8 rarely
performed in the winter months.

Since nothing appears in this record, however definitely affording in-
formation as to the year's work in this employment, decision as to this
phase of the award is reserved in the hope that the parties may stipo-
late as to the general rule and reach agreement as to the amount of
weekly payment. Falling so to do, this case will be reopened for the
introduction of evidence and a supplemental opinion will be filed as to
the amount of weekly payment due the elaimant, Mrs, Grace Murphy.

Dated at Des Moines, lowa, this 20th day of November, 1924,

Seal A. B. FUNK.
Towa Industrial Commissioner.
Appealed.

ORDER FOR REMOVAL TO FEDERAL COURT DENIED

C. D. Royal, Greek Consular Rmuttio of the Dependents of Bill
Penlos, Deceased, Claimant,
v,
Cudahy Packing Company, Defendants,
Royal & Royal, for Claimant;
Snyder, Gleysteen, Purdy & Harper, for Defendants,

In the Matier of Removal to Federal Court Before the fm
Industrial Commissioner

On the 8rd day of January, 1922, Bill Penlos lost his iife in an eleva-
tor shaft in the employ of the defondant company,

The record shows that on the basis of circumstances cmnwwlﬂi
muamdumamuummadhrm that it did not arise
out of and in the course of employment.

On the 21st day of May, '!.MWM&M“MW‘
claimant, \ =
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Jnly 30, 1924, defendant filed Petition to Remove to Federal Court.
The record contains a duly executed bond in the sum of Five Hundred
Dollars as by statute required.

This petition for removal has its basis in diversity of citizenship, it
being shown that the Cudaly Packing Company is a corporation created
and organized under and by virtue of the laws of the State of Malne,
while the claimant at the time of his accidental death was a resident of
Sioux City, Town.

Defendant’s brief submits In support of its petition Section 1010, U, S,
Comp. Statutes, which provides for removal on certain, definite grounds:

1. Any suit of a civil nature arising under the constitution or laws
of the United States, or treaties made under their authority,

The case under consideration could not, of course, find support in this
mandate,

2. Any other suit of a eivil nature of which the district courts of the
United States are given jurisdiction by this title.

This provision affords mo support to the petition under consideration.

3. “And where a suit i8 now pending, or may hereafter be brought, in
any state court, in which there ig a controversy between a cltizen of the
state in which the suit is brought and a citizen of another state, any de-
fendant, being such citizen of another state, may remove such suit into
the district court of the United States for the proper district at any
time before the trial thereol, when it shall be made to appear to said
distrlet court that from prejudice or local influence he will not bhe able
to obtain justice In such state court, or in any other state court to which
the said defendant may, under the laws of the state, have the right, on
account of such prejudice or locsl influence to remave sald canse”

This would seem to be the only provision in which the petition for
removal in this case might find any support whatever.

The facts submitted are by no means conclusive as basis for removal.
It must furthermore “be made to appear to said district court that from
prejudice or local influence he will not he able to obtain justlce in such
state court, or in any other stale court.” This factor, vital to removal,
Is omitted in defendant’s petition. And there is no escape from the def-
inite concluglon that prejudice or local influence is not in any degree
involved in this situation. The arbitration proceeding from which re
moval is sought s in the hands of three arbltrators, one of whom fs
selected by each party, the (hird being n representative of this depart-
‘not say their relations with this department
suggests prejudice here, and they should be able to select an Arbitrator
in Sioux City, or elsewhere, who is free both from local influence or
préejudice.

Furthermore, conspicnous incongruity of juriadiction and general rela-
tlonship would seem to afford a substantial bar to this petition for re-
oL . ! X r Y

The Workmen's Compensation system conslsts of an administrative
mmmdmhm '!'h,rlghholthumrdu
are fixed by statute, it only ummm Industrial Commissioner to

‘determine whether or not the m bring it within the provisions of the

law. A spocial tribupal 8 created fo pase upon and determine these
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factd., This department s not a court, and in its very nature it has re
lntions exceedingly limited with any court. Such relations are confined
strietly to review proceeding in which the courts of the state may in-
quire only if the Indusirial Commissioner has acted in excess of his
powers, or that his order or decree was procured by fraud, or if the
facts found by him support the order or decree, or that there iz not
sufficient competent evidence In the record to warrant the Industrial
Commissioner in making the erder or decree complained of. It 8 spe
cifically provided by statute that mo order or decree of the Industrial
Commissioner ghall be set aside by the court upon other than the
gronnds just stated.

Evidence Is admlited only In arbitration, and possibly in review. The
court may not take testimony upon any point involved. Neither the Com-
missloner nor the arbitration committee are bound by common law or
statutory rules of evidence, or by technical or formal rules of procedure,
It i humanely provided that arbitration is taken to the injured work-
man for his accommodation. The compensation system provides for
election or rejection on the part of both workman and employer, a pro-
vigion unique In jurisprudence. When an employer contracts with an
insurer, or employer *qualifies to carry his own insurance, it is defin-
itely understood that Hability shall be determined wholly and solely hy
the specific provisions of the state compensation statute, which is dis-
tinctly incompatible with the rules and regulations of the federal courts,

In the construction of the Workmen's Compensation statute the in:
tent fa plainly manifest on the part of the lawmaking bodies to erect a
gyatem In which no court shonld exercise original jurisdiction, The
erection of thig system, fuirly revolutionary in the realm of jurispru-
dence, was ingpired by & demand for methods more simple, direct, speedy
and effective than the courts may afford, applied in more intimate rela-
tlonship than the courts may establish in dealing with the victims of
industrial misfortune. The courts of the state are empowered in mno
case and in no possible situation to adjust terms belween the employer
and employe In case of CONLroversy. They may affirm, reverse or re-
mand, but may not apply any sdhdaln or any rule of law under which
adjustmont may be completed. No procgeding under the compensation
statite ean qualify as a unit of a civil nature.

When the Federal statute provides for removal of an action pending
“In any state” it unnnl. have reference to this administrative depart-
ment of state which is not in any legal, proper or practical sense a state
court.

Thl:mhmmthnbeeanhmdnﬂyiumndwmmfmnmn;n
number of states, including the state nt lown.

The case of Industrial Commisvion of Utah vs. Evans, District Judge,
174 Pacific Rep. 825, is a case involving the powers of the State Indus-
trial Commission. In this case the Supreme Court of Utah has held that
the industrial commission exercises only adminfstrative and minis-
wul;meum- qnglhﬁqotuq g‘gow.l S

In e Silvies River (D, C. Oreg, 1912) 189 Mimn an_important
delmamwﬂhthh.ndlﬁﬁ._ﬂ-h,.ih declared that &

WORKMEN'S COMPENSATION SERVICE o)

proceeding carried on by or before executive or administrative officers
in exercise of the proper lunctions cannot be regarded as a suit or
action. It is further therein provided that it may become such on ap-
peal to a court having power to determine questions of law, fuct, ete.,
but this is not an appeal from a decision of an administrative officer
but a move to deprive an administrative officer of jurisdiction.

In the case of Bruncite vs, Brunctie, 177 N. 'W. Rep. 503, It is specific-
ally held by the supreme court of Wisconsin that

“The Industrial Commission under the workmen's compensation act
s an administrative body and not a court. It has no powers as such
body other than those granted it by the statute of its creation, and It has
no power of certifying or sending proceedings brought before It to any
court or other tribunal.”

In re Stone (No. 10144) 117 N. E. Rep. 609, is also pertinent. In para-
graph 5 of the decision it is held by the Appellate Court of Indiana

“* ¢ * we do not hold that the industrial board is more than an ad-
ministrative body or arm of the government, which in the course of its
administration of the law is empowered to ascertain some questions of
fact and apply the existing law thereof, and in so doing nets quasl ju-
dicially, It Is not a court, and Is not vested with judicial power within
the general acceptation of that term.”

Savoy Hotel vs. Industriel Board of Illinois, et al, 116 N, E. Rep. 712,
Therein the Supreme Court of the State of Illinols holds that:

“The arbitrator, committee of arbitration, and Industrial Board ure
administrative bodies and have no judicial functions,”

In re Levangie, Supreme Judicial Court of Muassachusetts, 117 N, K.
Rep. 200, it was held that

“Tho answer to this position (s that the lnrlunlrla] Accilent Board 1s
not a court of general or limited common law jurisdiction, that it Is
purely ond solely an administrative tribunal specially ereated to ad-
minister the workmen's compensation act in aid and with the assistance
of the superior court.”

In Mackin vs. Detroit-Timkin Axle Co., 187 Mich. 8, 168 N. W. 49 (1915),
the court, in speaking of the powers and functions of the Industrial Ac-
cldent Commission and arbitration committees, and in upholding its
creation as constitutional, said:

mmwmm;snmmuwmwum

mrkhnlottheutmm ‘The act being elective, it is opera-
wmubuﬁ:s t_),- _h:imﬂa%m;‘l:lonliamdin
at particular " agrecmen t, aside from
that consideration, it s

nistrative body, vested It 18 true
ﬁmmmumM some of them quasi judicial in their

nature, but
Judgment, which constitutes the judicial power. Its determinations and
i process until n blndln;

t execution other
Judgment s entered thereon in a reguls iy _constituted court. * * * We

%
mhnmmfw“&cm”wm u.lw
' A w po

b Aoy o mamﬂum limitations.” "

& Fed, Stat. Ann,, p. 176, In defining what constitutes required “preju-

-mwlwwuammc LI

“The prejudice or local Influence which the law meang to make the
% relate to the person of a litigant or the subject
ﬂon. but In either cuse there must exist improper
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bins, partiality, unreasonable predeliction, or hostility in the local com-
munity or courts which will work injustice or prevenl the parties seek-
Ing a removal from obtaining justice.”

In Des Maines Union Ruoilway Co, vs., Funk, 164 N, W. p. 6560, speaking
for the lowa Supreme Court, Justice Weaver sald:

“The statute which provides for workmen's compensation for injuries
received in the course of employment also creates n special tribunal to
hear and dispose of such claims. Its jurisdiction In the first instance is
made exclusive."”

Hunter vk, Colfax Consolidated Coal Company, 164 N. W, 1037, was
brought to test the constitutionality of the lowa Workmen's (ompensa-
tlon statute wherein the whole range of powers conferred and reserved
was congidered. In many paragraphs the court expressed views in har
mony with those hereinbefore quoted, a few of which are cll.ed below.
In paragraph numbered 2, page 1060, it Is stated:

fe s ¢ Tt might perhapy as well be clalmed that what has really been
delegated is not judicial power hut power by award and resulting entry
of decree to apply the measure of damages created by legislative aet,
a delegation of legislative rather than of judicial power. * ¢ **

After citation supporting this theory, it is stated on page 1061:

“Other of the authorilles proeeed on the reasoning that the commis-
slon and arbitration boards are not courts; that the hearing before them
is not the hearing the denial of which {s inhibited by the due process
clause; that there is no adversative proceeding, that sach bodies have,
at most, only quasi judicial function; that they are an administrative

or arm of government which in the course of its administration
of lia law are empowered to ascertain some questions of fact, and apply
that law thereto: that such are not thereby vested with judicinl power
in the constitutional sense.”

The contention of defendanis seems to have the quality of originality.
The idea of removing workmen's compensation cases at thelr very in.
ception to a Federal court {8 so unigue as to have apparently never bhe
fore bheen suggested. Defendants cite no precedents for such action
and it is believed none can be found.

The Industrial Commissioner would be guilty of gross derelliction H
he failed to exercise any power he may have to prevent the Injustice
involved in.this proposition to unfortunate workmen or their dependents
and to support his denial to the best of his ability. If the defendants
Mlmnamm-ndumrturrmvunﬁuuhmm»hm
shadowed. Many employers qualify to carry their own compensation
rinks, as does this defendant, Many of these may successfully plead
diversity of citizenship in injury cases. The pledge of the statute ﬂl&t
"mmmﬁmaMwMaehan be 48 summary us rea-
sonably may be” is violated, and nnl:inumhtmln;hmlmm
little complication can the workman or his dependents afford to follow
a rich defendunt to the Federal court, deprived of the conslderate ap-
plication of the humane compensation tatute. Surely, no reflection upon

the Federal court, of any court, is suggested unless the Workmen's Com-
mmumhvudmememumimrhum

nmumwmm of defendants, their failure to
mmmmmuetmmmmwe mummmm
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of courts herein cited, and the hardship suggested by this proposition,
defendants petition for removal is denfed,
Dated at Des Moines this 15th day of October, 1924.
Seal A. B. FUNK,
Towa Industrial Commissioner,
Compromise settlement.

SEWER GAS—FAILURE TO CONNECT WITH INJURY

Alfred J. Malone, Claimant,
V8.
Barnes Cafeteria Company, Defendant,
Employers Liability Assurance Corporation, Insurance Carrier.
F. L. Meredith and W. W, Scott, for Claimant;
Miller, Kelly, Shuttleworth & McManus, for Defendants,

In Review Before the Towa Industrial Commissioner

In arbitration September 9, 1921, the ittee denled P tion
on the gronnd “that the claimant has failed to discharge the burden of
proving that he has suffered any compensable disability as a result of
injury arising out of and in course of his employment by defendant.”

In the application for arbitration it is alleged that on the 16th of
May, 1920, claimant was overcome by sewer gas, resulting in the loss
of eight weeks of work immediately following, and permanent partial
disability to the extent of fifty per cent.

Clalmant in evidence at first stated that the incident upon which this
action Is based occurred about the 15th of May, 1820. Recalled, he cor-
rected his statement to Sunday, May 10th. May 10, 1020, did not come
on Sunday, as the calendar shows.

Alfred Malone was serving the Barnes Cafeteria Company in the ca-
pacity of stationery engineer at one of Its restauranis In May of 1920,
It would appear that during this service difficulty arose as to sewage
disposal, which required close contact handwork with a sewage tank in
order to promote discharge. Claimant alleges that he consented under
mu-t to assist in this disagreeable task and that exposure to noxious
gas for the space of some twenty minutes Is the basis of this action, He
says he was immediately attaoked with nausea and otherwise, and at
the m;«mmbmn quit the employ of the Burnes Cafeteria
Company, mmmmmu period of several weeks he was
wholly Ineapacitated from earning.

Feallow workmen testify as to evidence of indisposition manifest by
Malone at the time of the incident in questfon. One of these, James
Richardson, states that he thinks Malone worked for several days there-
after, but swears positively that he returned to work the next morning
and worked all that day.

Called by elaimant, Mrs. Florence Kelly testified that during the month

~of May, 1820, and for sometime thereafter claimant was a boarder at

her hotel. That she recalls his mention of the sewsge Incldent and that
thereafter he was for several weeks about her house in a disabled con-

dition.



J

GO REPORT OF INDUSTRIAL COMMISSIONER

Mr. Malone testifles that abont three weeks after the date of the al-
leged injury he took work as stationary engineer at the Kirkwood hotel;
that he continued in this employment from the latter part of May, or
the first of June, until the 16th of December following. Purther, that
he then got a job at the Trades and Labor Assembly hall in like ca.
pacity which continued until the latter part of March, 1921,

At the time of the arbitration in September of 1921, he testified that
he had not had a regulur job all summer, admitting, however, that work
was pretly scarce.

The incident upon which this action is based would not seem to af-
ford basis for reasonable inference as Lo any considerable measure of
resultant digability, The few minutes of expogure would not seem
slgnificant to the extent of illness alleged. Assuming, however, that it
promoted illness to the point of incapacity, it is not claimed that he was
what might be termed bed-slck at any time from this canse. He alleges
no medical attendance. The landlady, Mra, Kelly, thinks he had a doctor
once, but does not recall the name.

Within three wecks, according to his own testimony, clalmant was
again earning wages and he continued in steady employment for a period
of nearly & vear. He alleges roeduced earnings which may or may not
have beon due to any measure of disabllity. He seems to have been
equal to the employment he assumed to perform.

Nowhere in this record appears testimony of any physiclan as o any
illness, or to any basis of permanent disabllity in a case in which medi-
cal testimony is usunlly considered Indispensable to the establishment
of a compengation claim.

It requires very long range inference to get any sort of impression as
to the inherent probability of any measure of disability on the part of
this claimant due to employment on the part of the Barnes Cafeterin
Company, Furthermore, consideration must be given to an additional
substantinl element of defense.

‘Defendant alleges that on the part of this defendant both notfce and
‘know‘leﬂxe as to the Injury alleged is entirely wanting until a letter dated
May 24, 1921, more (han 4 yenr after the Injury alleged, from an attor-

ney reprosenting Alfred Malone. No evidence was introduced by claim-

ant as to notice to or knowledge on the part of this defendant, The sec-
retary of the defendant company, Ira B, Thomas, whose duty it was to

report all compensable accldents, swears he had no knowledge of any such

accldent or infurs at uny time whatever prior to the letter from the nt-
!aner as aforesald.

‘ Gmmlel tor chlmnl saems disposed to nssume that since fellow work-
men of Malone knew of the ineident npon which this action is based, it
lllqnlll.bn lnw at it was ﬂﬂhﬁlhowhﬂleofmmmlw
a representative of the employer.,

. The statute relative to notice or m:rlaﬂa ﬂrﬁt fixes & Il.ml:t gt fitteen

mw;um ‘which such notice or knowledge must be received. It makes
o farther limit of thirty days in which such knowledge or notice may

within limitations be considered as sufficlent. It finally mw
ever, that “unless knowledge is obtained or notice given within
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days after the occurrence of the injury, no compensation shall be al-
lowed.”  This provision seems mandatory and utterly without gualifi-
cation.

The record affords substantial basis for denial on the part of defend-
ant that either notice or knowledge on the part of the defendant was
received or acquired within the limit prescribed by law.

WHEREFORE, the conclusion is justified that the record does not
establish compensable Injury within the meaning of the statute, and
that if it did, the claim is barred by definite statutory inhibitlon as to
notice or knowledge.

The decision of the arbitration committee is affirmed.

Dated at Des Moines, Towa, this 4th day of December, 1922,

Seal A. B. FUNK,
lowa Industriol Commissioner.

No appeal,

HEMORRHOIDS—INJURY FROM STRAIN HELD COMPENBABLE
Hollis Huffman, Claimant,
V8.
W. 0. Schuyler, Employer,
Southern Surety Company, Insurance Carrier.
Helmer & Minnieh, for Claimant:
Risher & Adams, for Defendants,
L
In Review Before the lowa Industrial Commissioner

This action is brought to establish a claim for _disability alleged to
have arisen from hemorrhoidal devel t produced by the strain of
heavy work. In arbitration at Carroll, May 4, 1823, the finding was for
defendant.

Circumstances involved are substantially as follows:

In June, of 1922, and for several months preceding, this claimant was
in the employ of W. O, Schuyler, a ditching contractor operating in
Carroll county, For some time prior to June 7, 1922, Hollis Huffman
was engaged, with the assistance of a fellow workman, In rolling tile
mmuuumuwadmwwmmm:mmam
in place. These tile were made of concrete material 36 inches In diam-
eter, each weighing about one thousand pounds. The employer and
mmmmmﬂwwm these tile passed was rough
and boggy, making the work more strenuous. Mr. Schuyler says “that
was the hardest rolling we ever had.”

On or about June Tth claimant complained to the employer, to his
foreman, to T. A. Perry, and to his fellow workman, H. J. Grife, of
rectal distress, Some days later he went to Dr. Anneberg, of Carroll,
whoroperated for hemorrhoids on the 22d of June.

It is the contention of defendants, based wholly upon I:roathmul
grounds, that the affliction of clalmant upon which this disabllity ia
based, is not due and cannot be due to incidents of his employment,
They Insist such theory is wholly iintenable because of medical authority
to the contrary.

.
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In' the reasonable administration of the Workmen's Compensation
Service an ounce of fact outweighs & ton of hypothesis or theory. It is
the common holding in administration generally that where an able-
bodied workman In service of extraordinarily strenuous charaeter, as
well as through some specific accldent, sustains definite disability, obli-
gation devolves upon the employer to comply with statutory provisions
as to payment. There is in this record no indication of any other cause
for the disability existing excepting the strain of pushing, and the de-
velopment of hemorrhoids during this process cannot reasomably he
regarded as mere coincidence. The testimony of the employer, the fore
man, the fellow workman, the clalmant and two doctors all tend (g
fortify this claim within the coverage of the compensation law.

Defendants further contend that under the compensation statute of
the state of Towa It Is necessary thal as a condition precedent to com-
pensable disability the workman must at some specific instance and in
some definite Incident be able to focalize something in the matter of
accidental injory.

While some specific accident or some definite incident makes a com-
pensable claim more outstanding and incontestible, the employer may
be held In payment without such conspicuous demonstration., The drink-
Ing of polluted water, freozing or overheating under unusual exposure,
the breathing of noxlous gases and numerous other incidents of employ-
ment not instantaneous In operation are the frequent basis of com-
*pensable clalms.

Very few compensation cases based upon hemorrhoids appear in the
reports, and opinions in support and in denial may be cited. This is
doubtless due to facts developed in controversy. It may be presumed
that disability arvising out of employment is rarely due to hemorrholds.
Be this as it may, Whatever the cause, and whenever the occurrence,
definite clrcumstances making it comparatively plain that a workman
put out of commission and sent to the operating table as a result of
specific performance is entitled to the full measure of nu.t afforded
by statute.

The instant case Is manifestly of this character. Here we have an
able-bodied man. His work was of unusually straining nature. In the
midst of It he sustains disability due to development which cannot be
accounted for except as incldental to his employment. No inference or
conjecture suggests any other cause. After deliberate scrutiny eeau
record in this case to say that under such circumsisgces n workman is
to be denled statutory relief is to cast reproach upon the compensation

A decislon In point Is Hallock vs. American Steel & Wire Company,
rendered by the Connecticut Workmen's Compensation Commission, ap
pearing in Volume 2 of its reports, at page 320. Payment was demaHded
by claimant for disability alleged to be due to hemorrhoids caused by
heavy lfting. The clalm wus sustained by mnwm%w
for rehearing wus denfed.

The decfsfon of the arbitration mmum w
are ordered to pay to Hollls Huffman the sum of $105.00 as compensation
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covering seven weeks of disability, and to meet medical, surgleal and
hospital obligations as provided by law,
Dated at Des Moines, lowa, this 27th day of July, 1923.
S'eal A. B. FUNK,
Towa Industrial Commissioner,
No appeal,

HERNIA—INSUFFICIENCY OF EVIDENCE

Samuel Ritter, Claimant,

VE.
Pooley-Clark Lumber Company, Employer,
London Guarantee & Accident Company. Insurer,
M. Hartness, for Clalmant,
Chandler Woodbridge, for Defendants,

In Review Before the lowa Industrial Commissioner

This case was arbitrated at Greene, Iowa, March 29, 1922, before the
Deputy  Industrial Commissloner, additional arbitrators having been
walved by counsel,

April 4, 1922, the Deputy Commissioner filed a decisfon finding for
defendant.

Samuel Ritter testifies that on June 20, 1919, he sustalned an Injury
resulting In hernla. He says the injury oceurred while unloading buggles
for the defendants at the Greene depot, assisted by A. R. Kennedy, He
tells a rather plauslble story as to incidents co-related in submitting
evidence of hernial disability. He relates conversations with Kennedy
and with each of his employers in the endeavor to fortify hia claim,

The record fails to disclose, however, any measure of corroboration
whatever relative to an injury having been sustained as alleged, Mr,
Pooley and Mr, Clark flatly contradict him as to any conversation such
a8 alleged relative to this matter and testify definitely and positively
that they never had any knowledge whatever of any injury as alleged
until nearly two years after it is said to have occurred,

Mr. Kennedy, who was working with claimant in unloading the buggies,
wis unable to testify at the hearing because he was in quarantine with
his family, A siatement in writing, however, signed by A. R. Kennedy
Is In evidence as defendant’s Exhibit “1," and it was admitted that if
Mr. Kennedy were present he would testify in accordanee therewith. This
statement positively denles on the part of Kennedy any knowledge whnt-
ever as to any accident having occurred or injury sustained by clalmant
at the time alleged, or at any other time suggestive of hernial difficulty.

. Call testifies as to an examination about the date of the ulfeged

‘which developed the existence of hernia, but he has no word to
as to any history of an infury given by the workman at the time he
dpmltod the dou.nr. .

M since these employers had no notice or
alleged by Ritter within ninety days, as
| !!n ﬁlh M is without the ugl_vﬂrla'e of the compensation

i e
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1If, however, such holding were not justified, claimant has wholly failed
to meet the requirements of the burden of proof in such cases made and
rovided.
. In view of the claim made by Ritter as to the serious nature of lhig
tiliidemt: of oYy
injury and the direct relation of the same to an
he has seriously diseredited his ease by waiting nearly two years before
making any effort to secure the relief the law so readily provides in
genuine compensation cases. y
All the testimony angainst him is wholly disinterested. The employers
have no finanelal interest in the matter as their insurer is assuming all
responsibility involved. It cannot ba belleved that the fellow 'orkmll:;
A. R. Kennedy, would deliberately falsify the record and defeat th
elaim if it occurred under the circumstances described by claimant.
While his argument squints in that direction, counsel for claimant
can hardly mean to say that a claim for compensation need only be as-
serted by a workman in order to secure award under the law, no matter
as to eredible contradiction or as to how inherently improbable his story
may be. Corroboration ls not required by eye witness testimony, Cir-
cumstantial corroboration s (requently permitted to establish an award
if circumstances tend to indicate the probability of self-serving a.llegatlon.
In this case no color of credibility Is glven the story of claimant by any
fact or cir t or T ble inference, _
The arbitration decision of the Deputy Industrial Commissioner is
affirmed. -
Dated al Des Molnes, Iowa, this 12th day of February, 1923,
Seal A. B, FUNK,

lowa Industrial Commissioner,

No appeal,

HERNIA—AWARD IN COMPLICATED CASE

A. L. McMasters, Claimant, o,

John Morrell Company, Employer, i
London Guarantee & Accident Company, Insurance Carrier.
W. A, Hunt, for Claimant, . i 4
Chandler Woodbridge, for Defendants, !

' eview Before the lowa Industrial Commissioner
nﬁm_um:yomm 25, 1921, declsion was adverse to
Within the legal time limit no application for review was made.
Claimar otice of the arbitration hear-
Claimant had recelved legal and timely notice of the i oot

N oéum b fs;'i‘m:f& the purpose of Mﬂt‘ A
for judgment to the Industrial Commissioner at

1

-
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Clnimant alleges injury in the employ of the defendant packing com-
pany. On the witness stand he seemed confused as to whether the date
of injury was July 16th or July 26, 1921, but he seemed to settle down
to the conclusion that the later date was correct.

On the date In question and for some time previously claimant had
been engaged In “holding door,” as he termed it, on the fifth floor of the
plant. That is to say, it had been his duty to open and close a door some
four or five inches thick, and six or six and ene-haif feet high, and per.
haps four and one-haif feet wide. He testifies that this door opened at
times with considerable difficulty; that it required all the strength he
eonld summon In shoulder and hip and legs Lo effect an opening.

On & certain day, as alleged, McMasters felt a pain in the groin and
medical examination a little later disclosed hernial development,

There is considerable suppart to these allegations in the testimony of
fellow workmen. They agree that the door was heavy, requiring the
exertlon of conslderable strength in opening; that McMasters did com-
plain of Injury, as alleged, at about the time stated, and as to his later
disability, Legal requirement as to notice or knowledge on the part of the
employer seems to have been met,

It may be frankly admitted that this case is strictly on the border line
of uncertainty as to liability on the part of the insurer,

It would seem, however, that the line of reasoning followed by our
Bupreme Court in Buncle vs, Sioux Oity Stock Yards Company, 185 N, W,
189, and in other hernia cases passed upon, easily brings this ease with
its Imprint of good faith, even with its meager record, within the cover-
age of the workmen's compensation statute,

Four hernla cases have gone from this department to the Supreme
Court, in all of which decision was against the workmen, and in all of
which the department has been sustained, But the fact that these cases
were noue of them well supportied in evidence did not prevent the court
from admonishing the Industrial Commissioner to the exercise of great
care in scrutinizing cases of this character,

Upon holding this ease to be compensable, the more perplexing task
of declding as to the measure of liability develops.

This injury ocourred in July of 182L Tt involved no more than a
plain ease of rupture. It is a matter of common knowledge that in such
i situation operation is practically certain to restore the workman to hia
former state of usefulness. This workman was not justified in neglect-
ing himself and assuming an attifude of ntter helplessnese. It might
bepludthntlleﬂmmmmmmtwwtormﬂm
sary operatlon. There is not the slightest doubt but that in Ottumws
or any other city of like character in Iows, no man need to be scheduled
uhmujukhumnﬂ_mwbmnmmtorahmmﬂmmlﬂu
Doctors and hospitals and welfare societies do not permit of such sacrifice
It appeal {s made. In cases of such flagrant self-neglect, industry and
sonlety must not be heavily penalized.

Experience shows that in case of operation for hernia the workman
is usually back in serviee in about five or six weeks. In cases where
operation is objected to, the department advises commuted settlement

upon the basis of six weeks of payment and the sum of one hundred

|

}
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twenty-five dollars (§125.00) for surgical and hospital expemse. This
method of settlement {8 frequently adopted.

At the time of injury claimant was receiving as wages the sum of
$12.00 n week, making the weekly compensation rate $6.92,

In order to provide for contingencies that might have arisen prolonging
period of recovery, defendant is held in payment for ten weeks of com-
pensation, together with expense of surgical and hospital serviee in the
sum of on hundred fifty dollars ($150.00).

Dated at Des Molnes, Towa, this 31st day of October, 1923,

A. B. FONK,

Towa Industrial Commissioner.
No appeal.

HERNIA—FAILURE TO SUSTAIN BURDEN

Ray Morrison, Claimant,
V8.
John Morrell & Company, Employer,
London Guarantee & Accident Company, insurance Carrier.
L. M. Cox, for Claimant,
Chandler Woodbridge, for Defendant.

In Review Before the Towa Industrial Commissioner

In arbitration at Ottomwa April 17, 1923, defendants were ordered to
pay claimant §100.00 for medical, surgical and hospital expense, to-
gother with $27.60 as compensation for four weeks of digability.

In December of 1922, clalmant was in the employ of the John Morrell
Company., His partienlar task is sald to have been breaking breast
bones in hogd as they passed his station on a carrler. This work was
performed with a knife about elghteen inches long, as it appears. Mor-
rison testifies that on the 27th or 25th of December, he doesn't know
exactly which, after the treatment of a certain heavy hog, he was con-
scious of Immediate hernial development.

This evidence appears in the transcript:

“Q. Were you working pretty regularly the last five or six weeks?

A, Yes #ir, ]
tinqi. And prior to that time, December 28th, you worked about half the

me?

A Yen sir.

Q. Did the lump get bigger?

p o N’n.jusi gore. Come down oftener, and when I laid down it would
go away, and when T got up it would come back.

Now just what were you doing when you noticed this?

1 first noticed it when 1 was stooping mdm

Did you tell the foreman you were hurt?

Yes sir.

What did you tell him?

1 told him 1 nmmommmsm.mmmiamw
the doetor.

‘Where is the foroman now? n

bs&@?p?p
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Down at the packing house.

Did you call him as a witness?

I did not.

What made you think you were hurt?

I felt something give; felt like something tore and drop down.
You continued to open hogs?

Yes sir.

When you went back, did you do the same kind of work?

I don't remember; 1 don't believe 1 did.

What did yon do.

FOPROFPOFOPOE

John Dunning, a fellow workman claims Morrison told him “right
after the hog passed." He says “Ray worked the next day.,” Doesn't
know whether he finished the week out or not. Quoting:

“Q. Has he been working very much of the time since?

A. No.

Has he been working for the last six weeks?

No.

How long after was it that you found out that he had a hernia?
Did not know it until he went to the doctor,

What has Ray been doing since?

Bhaving, mostly," 5

This, after saying Ray had not been working since he went to (he
doctor. Claimant testifies he went to the doctor about five days after
the alleged Injury,

Called by claimant, Dr, Vinson testifies in part as follows:

“;g!. Were you acquainted with Ray at one time prior to December a7,
A Yes sir,
Q. Did you at that time find he had a rupture? |
A. 1did not. I examined him for an abdominal condition. There was
no presence of any hernia. He was not complaining of hernia at thut
e,
Q. About what time was that, Doctor?
A. Sometime in the winter or late fall of 1922, I do not remember

rerore

Q. You did not at that time notice he had a hernia?

>
g
5

“Q. Did you not examine him for hernia?

No sir. I did not examine him in the internal (inguinal) rings,
What was his trouble, Doctor?

He had an infection of the gall bladder.

Have you examined him since that time?

Yes sir.

When last?

Sometime during January.

At that time did you discover any hernia?

1 discovered a small hernia.”

rororOrOr

Just anything; dressing, cleaning; just anything there was to do.”
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Dr. A. 0. Willlams testifies that:

“Probably about January 4th he came to me when I examined him
and found he had a direct inguinal hernia. He had a large ring thers,
and by voluntary coughing on his part, it would come up to the external
opening, and 1 think his condition was such that it would require an
opfl:;“!\‘;:. Morrison give you any reason for this at the time of his exam-

.
!n?lll’:aanr;- a faint recollection he said it came from lifting, and examining
him, 1 found that the impulse of a cough would make the intestine come
outside.
" This case in its development opens with doubt on the part of the work-
man ans to the partienlar day on which injury occurred as alleged,
though less than four months had elapsed between that date and the
date of arbitration. Furthermore, the doctors’ records should have aided
him in definitely fixing a date of injury. He says he told his foreman
who was then at the plant of his employer, but whom he had not sum-
moned as & witness In support of the important matter of notice and
any measure of corroboration.

His testimony, as accurately quoted, gives no definite basis of under
standing as to the measure of disability since his alleged accident.

Hia fellow workman, John Dunning, says: “Ray said ‘I hurt myself
on that hog'" Says claimant worked next day. Didn't remember
whether he finlghed the week out or not, though they were working side
by side and the Incldent was by no means remote. He says clntmnn_t
“has oot been working much of the time since.” Says he “did not know
Ray had hernia until he went to the doctor,” though Ray seems 1:) have
known it at onee. Asked: “What has Ray been doing sinee?” The
answer was—"shaving mostly.” d _

Ray Morrison may have sustained a definite injury resulting in hernia
as alleged, but the record submitted to the Commissioner does not jus-
tify such conclusion. X .

In all jurisdictions hernin is regarded as the most fruitful source of
compensation perplexity, It is very common in human experience—so
common that physiclans have usually insisted that it should not be re-
garded ns traumatic, except in cases of Injury in the immediate vicinity
of the Inguinal rings. .

In many states requirements as to proof of definite injury are 50 slrh_t
as to make it fairly impossible in ordinary cases to establish com-
pensable hernia. This department is sympathetically disposed in such

cases, It is held that where a a matter of direct proof or of inherent

bility hernial development and diability are due to some specific
mhmn:d incident of employment, the workman must have relief.
The fact that he cannot nsme the exact day upon which any imjury oe-
curred, is not necessarily fatal, but it suggests suspicion as to good faith.
The circumstances attending the incident alleged as a source of dis-
ability should at least suggest substantial basis for inherent probability.
The exercise of conjecture should not be necessary. .

It s o matter of common knowledge that hernia may whnin
trivial incident, u mis-step, a cough, or even a sneeze. It may be 80
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easily produced that no guess work a8 to its arising out of employment
can be Indulged.

To say that in the case at bar the claimant has met the burden of
proof under even the lenient rules of this department, is to yield require
ment as to facts and rely substantially upon the loose testimony of
claimant, dubfous corroboration of a fellow workman, the very doubtful
support of doctors, and the lack of other important elements of inherent
probability.

The decision of the arbitration committee is reversed.

Dated at Des Moines, lows, this Tth day of November, 1923,

Seal A. B. FUNK,

Towa Industrial Commissioncr.
Appeal pending.

HERNIA—FAILURE OF EV. IDENCE
Walter Paul, Claimant,
V8,
Frank Foundries, Corp., Employer,
Towa Mutual Liability Insurance Company, Insuranes Carrier,
Cook & Balluff, for Claimant, ;
Bollinger & Block, and Bampson & Dillon, for Defendanta,

In: Reviewe Before the lowa Industrial Commissioner

This case was submitted at Davenport, May 21, 1824, to the Deputy
Industrial Commissioner, arbitrators being waived by stipulation of
counsel,

In this proceeding It was held that elaimant developed a loft inguinal
hernia as result of Injury arising out of his employment, and defendants
were ordered to pay medical, surgical and hospital eéxpense in the sum
of §100.00, together with ‘compensation in the sum of $120.00,

Defendant contends that any ineapacity sustained by elaimant {s not
due to infury oceasioned by any incident of employment at the time and
in the manner alleged,

Walter Paul alleges injury on January 2, 1922, while he was at the
work of making cores in the foundry of employer. These cores are of
Ereater or less welght, claimant o ‘the one he was handling at
the time of his injury weighed some seven hundred pounds. He was
not lifting 1t He eays, “I didn't push it very far, just placed it on the
hook on the erane and slid it and kind of gave it a pull to slide it out™
Apparently he had help in the process, v

Claimant testified that immediately afterward one of his testicles
swelled up end he seomed to be hurt in the region of the kidnoys. Sald
he felt siek and couldn’t move, but right away went to the doctor, walk-

& distance of three blocks. He claimed the testicle swelled up nearly
4% big as his fst. In cross examination he finally admitted that it might
have been a little smaller than a hen's egg.  The doctor he first visited
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The following Sunday (January 7) claimant alleges he went to see
Dr. Ficke, his “family physician.” The doctor called his injury a “rup-
ture” and told him to “come back the following Sanday.” “He conld
tell for sure then.” He says he went buck and then the doctor told him
it was a rupture, for which he should either get a truss or be operated
on.

The workman returned to the foundry where he continued in service
until March 27th. Says he “lost no time" in this interim, a perfod of
nearly four months, when he went to the hospital and was operated upon
for abdominal hernia,

A brother of claimant, William Paul, corroborates claimant to the ex-
tent of admitting that claimant submitted himself for examination to
witness, and to another fellow workman. He didn’t remember the date,
but r bers the incident. He says his brother took down his clothes
and showed his back; put his hand around there and said his back hurt.
Says he showed him “where the leg and abdomen came together.” Sald
it was “pretty small.” “Just barely noticeable.” He noticed the next
morning that the testicle was swollen.

Clyde Hampton, testifying for claimant, said he did not remember
whether or not he helped him do the lifting at that time, but that “I
always have to help him.” Witness did not seem to be at all certain as
to swelling of the groin. He believes it was swollen. Didn't remember
whether it was in January or March, Swelling was “just enough to
notice.” Sald clalmant complained of his back,

Claimant Introduced no medical evidence.

Neither of these friendly witnesses eorroborate claimant as to swollen
condition of testicle,

Dr. Frank Neufeld was called by defendant. He testifies that Walter
Paul eame to his office January 2, 1923, as ho testified. Said he had been
lifting and got a kink in his back, “I examined his back and strapped
him and put on some asdhesive plaster.” Claimant had testified in detafl
and repeatedly s to Dr. Neufeld examining the groin and testicles. Dr,
Neufeld positively says he made no such examination because there was
no reference made to it, Denies that he told him he should either wear
A truss or be operated on. Asked In case of rupture; “Is it accompanied
by a pain in the back?” The answer was *“No'

Dr. E. 0. Ficke testified for defendant. He is the family physician to
whom claimant referred. Says he saw claimant January 14, 1923, That
would be twelve days after the alleged accident. Claimant says it was
six days. Asked: “What was his trouble then?’ The doctor said:
“Came down there complaining of a little headache and a little pain in
mmuzmmmmmma-mt-mmum
time and I advised him to get a suspensory.’” Asked if there were any
indications of hernia, the doctor said he made no partieular examination
for. hernia. He says s great many people have a redundant scrotum
Wwhich he termed n “healthy serotum.” Said he had no scrotal hernia
at that time. Says the first time he knew claimant had a hernis was
the 25th of March, when he f @ left inguinal hernia and advised him
but thought of a few days, concluding: “This showed a new hernia to me.”
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It is possible that the hernial operation late in March was due to injury
as alleged the 2nd day of January, but the claimant has by no means
met the burden of proving this fact. His own testimony is so loose and
rambling and disconnected and contradictory as to dlscredit all states
ment of fact he makes. In view of the nature of thls evidence, it is
not within the hounds of credence to assume that he s at all accurate
or rellable in his statements relating to examinations by Dr. Neufeld.
He testified to great pain and a greatly enlarged testicle. He further
says Dr, Neufeld made strict examination of that source of trouble, while
Dr. Neufeld positively declares he made no such examination because no
referénce was made to it at the time. He merely treated him by strapping
up his back with adhesive plasters, which met the only source of com-
pluint made by eclaimant.

Claimant’s statements are grossly inconsistent with those of Dr. Ficke,
the so-called family physiciun. In the testimony of Dr. Ficke we find
substantial support to the Impression given by other evidence that the
hernia operated upon the 27th of March arose from circumstances entirely
removed from the alleged accident or incident of January 2nd. The
doctor advised claimant to wear a suspensory., The voluntary statement:
“I had some old ones laying around that I wore for a few days after-
ward"” may have some significance, by no means affirming the alleged
source of the scrotal trouble.

Claimant was not represented by counsel at the review hearing. Only
n few minutes before the hearing opened a letter was rocelved from the
firm of Cook & Balluff, stating that it would be impossible for any mem-
ber of the firm to be present at the hearing, and the only brief or cita-
tlon submitted by this letter for consideration nnd review were nine
cases appearing in our department reports for 1918, 1920 and 1922,
Refreshing our memories as to these decisi it is app t that they
do not commit this department to an award in a hernia case such as ia
submitted in Paul vs. Franks Foundry, Corporation.

The arbitration decision Is reversed,

Dated at Des Moines, Towa, this 21st day of October, 1924,

Seal, > A. B. FUNK,
Iowa Indusirial Commissioner,

No appeal,

HERNIA—NOT ARISING OUT OF EMPLOYMENT
John R. Megonigle, Claimant,
va,
Waterloo Gas Engine Company, Defendant.
McCoy & Beecher, for Claimant;
Pike, 8ins, Zimmerman & Frank, for Defendant.

In :Rﬁa‘l‘m Before the Towa Indusirial Commissioner

In arbltration at Waterloo, Oectober 30, 1923, it was found that the
um:mmmmmemhm«atmmmtnenm
from which he secks recovery resulted from injury arlsing out of and
In course of his employment by defendant.

Claimant alleges that while in the employ of the defendant, Waterloo
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Gas Engine Company, in the year 1920, he sustained an injury resulting
in hernia which has eulminated in total permanent disability, He was
unable to state the day, the week or the month in which any incident of
employment produced his said injury.

In the application for arbitration the Injury is alleged to have oe.
eurred on or about May 15, 1820, Claimant testified (Abstract p. 11) that
he thounght it was “sometime in February, 1920 Later, he testified 1
think it was (n the month of March.” (Abstract p. 25).

Megonigle says he thinks he told foreman Searles and that Searles
sald nothing about his going to the company doctor. It seems in evi
dence that claimant was sent to the company doctors a number of times
when he had an injured toe, when he was treated for constipation, when
he complained of cold and sore throat, and again for cold, constipation
and sore mouth. But both company doctors testify poeitively that he
never mentioned any injury arlglng out of employment.

Examination on August 30, 1920, by Dr. Acker discovered hernia, but
claimant did not hint at any injury as the cause of this hernin, At this
time and at times subsequently claimant was offered an operation hy
the employer without in any measure admitting Hability or as having
had any notice of any injury whatever. In any event, this date was be-
yond the ninety day limit of legal notice of Injury,

D, M. Searles, foreman of the department in which clalmant was em-
ployed, and to whom he claims to have given notice of injury, positively
testifies that no such notice was given.

There does not appear in this record any credible evidence of notice
or knowledge on the part of the employer of any injury whatever as
alleged for three years or more after the alleged date of alleged injury.

‘While the Towa law would not seem to erect &ny bar in the way of
legal time limit to the bringing of compensation retion, it should be un.
derstood that three years or more of delay in bringing such action is
distinetly suggestive of prejudice and bad faith, and particularly when
it Is sprung as a surprise, as is doubtless the fact in this case.

The story of claimant is practically withput corroboration. It Is sub-
stantially lacking in the elements of inherent probability. Secrutiny of
the record justifies the allegation of defendant that Megonigle is un-
truthful and that his testimony lacks the imprint of credibility. The
support so vitally necessary In cases of such tendency on the part of
& workman is wholly wanting in this case.

The arbitration committee was abundantly justified in its denial of
award, and the arbitration decision is therefore affirmed. :

Dated at Des Moines, Iowa, this 23d day of January, 1524, 'y
Seal A, B. FUNK,

L Iowa Industrial Commissioner,
Pending in district court,
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INTERMITTENT EMPLOYMENT—AWARD FOR DEATH
Margaret Pfister, Clalmant,
VS,
Doon Electric Company, Employer,
Fidelity & Casunlty Company of New York, Insurer,
Deacon, Sargent & Spangler, George C. Gorman, Riniker & Thomas, for
Claimant;
Snyder, Gleysteen, Purdy & Harper, Harvey H. Hindt, for Defendants.

In Review Before the lowa Industrial Commissioner

In the arbitration proceeding at Doon, May 8, 1928, additional arbi-
trators were walved and the case was by stipulation submitted to Deputy
Commissioner, Ralph Young, with rights of appeal reserved to ltigants.
The arbitration finding was for claimant.

In the employ of the Doon Electric Company on June 27, 1922, John
F. Pfiister, husband of this claimant came to his death by an electrie
shock while doing pole work.

The deceased was regularly employed by the Western Blectrie Tele-
phone Company as manager of its plant and business In the town of
Doon. It would appear that because of the fact that his regular employ-
ment did not require all his time Pfister was disposed to Increase his
modest earnings by using his unoccupied hours in other employment.

The Doon Electric Company I8 a local enterprise having no power
plant of its own and operating through energy supplied from an outside
distributing center. Affairs of management were in charge of C. R.
McDowell, a local banker. He was entirely unfamiliar with technical
requirements of electric construction and operation. The only available
expert in this technical field was John F. Pfister, hence an engagement
mutually advantageous developed between these parties, The record
shows It was understood that Pister was to be in charge of and actually
perform all skilled or technical work required in the maintenance of the
service plant of the Doon Eilectric Company. It would have been much
less difficult to fill the position held by McDowell than to supply from
another source the service rendered by Pfister. Neither devoted a large
share of working time to his emplofment with the Doon Electric Com-
”;:mmu deny that the deceased, John F. Pfister, was at the time
of his accidental death in the employ of the Doon Electric Company,
but that if he were, his employment was in ils nature either casual or
under the usual terms of independent contracting. By the testimony of
MeDowell and otherwise a contract of employment is definitely in evi-
dence. ] =

Webster defines “casual” s “bappening without design and unexpect-
edly.” There was definite deslgn in each act of service rendered this
defendant by the deceased. Nothing in the line of his service came un-
expectedly, but was planned and performed under specific arrangement.
_In a New Jerscy decision, Sabella zelerio, 91 Atl, 1032, appears

this exceedingly significant

Rl
" “The ordinary meaning of the word ‘casual’ Is something which hap-

e ks

——
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pens by chance and an employment s pot casusl—that is, urising
through accident or chance—where one Is employed to do a particular
part of a service recurring somewhat regularly with the fair expectation
of its continuance for & reasonable period,”

Surely, the deceased was employed to do “a particular part of a serv-
fce regurring somewhat regularly, with the fair expectation of Its eon-
tinuance for a reasonable period.” As a matter of fact he supplied all
the technical skill and performed all expert service required by the
Doon Electric Company from the time of his engagement until his un-
timely death as a sacrifice to its continuing function.

In Schneider's “Workmen's Compensation Law,” page 159, it Is de
clared:

“The question to be determined, in deciding whether one is an inde
pendent contractor or an employee, are: ‘Who has the general control of
the work? Who has the right to direct what shall be done? Who shall
do it and how it shall be done? If the answer to these queries shows
that this right remains in the employer, the relation of the independent
contractor does nol exist between the contractor and the employer.”

Clearly, the general control of this work was vested in McDowell, who
had the absolute right to direct what should be done

In Bradbury, Third Edition, at page 133, based upon numerous de-
cisions, it is held that:

“The true test of a contractor would seem to be that he renders the
service in the course of an independent occupation, representing the will
of his employer only as to the result of his work, and nul. s to the
means by which it is accomplished. The one indi tto
his character as an independent contractor 18 that he munl. have con-
tracted to do a specified work and have the right to control the mode
and manner of doing it.”

Pfister did not contract to do a &pecified work. McDowell says, Ab-

stract 11: "He was employed to take care of any installation work or
connections as to the consumers.” In the very nature of the ease this
arrangement was very Indeflnite as to specified performance. No essen-
tial element of independent employment is revealed in this record.

The contention of defendant that no direction or instructions were
glven to the deceased “as to the manner or method of doing the work"
is based upon the fact that the manager could not have glven this di-
rection since he was entirely lkcldug In technical knowledge required
for such instruction. If this sitaation shall be deemed as slgnificant, any
workman in the performance of a technical service beyond the knowl-
edge of his employer might be deemed as excluded from compensation
benefits. Surely, a ridiculous proposition.

mm.urnam-wmmmm»mummumma
his time was vital to the Doon Electric Company, The exercise of his
skill saved this corporation from the employment of a man on full time
or from the necessity of importing a man upon every occasion whu‘o
technical skill was required in the operation of its electrle service.
Counsel admits deceased did this work “as the occaslon arose.” How
much he did {s not important. He did all there was to do “as the occa-
sion arose” upon call of McDowell.

'romthntamsolmmtmlothont!rltluornsuﬂunm-

mmm«mmmmmmemmmmm
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interest and be deprived of compensation benefits is wholly unreasonable
not to say fairly grotesque. ‘The record clearly establishes a contract
of employment between the president and managor of the Doon Electrie
Company and John F. Pfister which discloses that under this contract
Ptister performed intermittent but continuing service as occasion re-
quired under the general authority and direction of C. R. McDowell. It
further shows that in the performance of duty arising under his contract,
Ptister lost his life in the employ of the Doon Electri¢ Company.

The fact that the d d did o 1 odd jobs of expert work for
individuals does not tend in any degree to relieve the Doon Eleetric
Company from its plain obligation under its waluable contract with
John F, Pfister.

The arbitration decision making an award to the dependent widow,
Mrs. Margaret Pfister, is abundantly justified by the record and is ac-
cordingly affirmed.

Dated at Des Moines, Iowa, this 30th day of July, 1823,

Seal A. B. FUNK,
Iowa Imdustrial Commissioner,

Pending in district court.

OCCUPATIONAL DISEASE NOT COMPENSABLE
Charles Sample, Claimant,
V8§,
Consumers Twine & Machinery Company, Employer, and Ocean Acci-
dent and Guarantee Corporation, Insurance Carrler.
C. R. Metealfe, for Claimant,
Jepson, Stroble & Anderson, for Defendants.

In Revieww Before the lowa Industrial Commissioner

This action iz brought to secure the payment of compensation alleged
to be due on account of alleged disability sustained by Charles Sample
in the employ of these defendants in the month of June of the year 1919,
Almost three vears elapsed before application for arbitration was filed.
By ugreement between the parties the case was submitted In arbitration
to Halph Young, Deputy Industrial Commissioner, other arbitrators
being waived.

Under date of May 19, 1023, decision was filed, holding that: “Although
traceable to the employment, a8 the record would seem to disclose, the
claimant's ailment was of gradual development and comes within the
classification of occupational diseases.”

Controversy exists as to whether or not the employer had notice or
knowledge of any injury, as alleged, having at any time arisen out of
this employment, N 1s :

Scrutiny of the record is not reassuring as to any substantial measure
of disability having arisen out of and In course of employment of Charles
Sample by the Consumers Twine & Machinery Company.

However these fssues might be decided, the case Is vitally weak in its

as to the MW of any injury that may or
might have been sustained In this employment.
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In the manufacture of binding twine by this employer, the process
included treatment of this product with various chemicals l'md materialx
for the purpose of preventing damage to this binding twine on the sheaf
by Insects which might otherwise destroy its usefulness. It does not
defnitely appear whether the purpose of these chemicals is to poison or
merely to make the binding twine distasteful to the marauding insects
Claimant alleges that the effect of these chemicals, with which he cumo;
in contact continually during his day's work, was to produce a rash affect
his eyesight and otherwise promote disease and disability. Tl;are is
Support to this allegation as to more or less of such effect as alleged

On e 19
m“:m of the transcript of evidence, however, Charles Sample tes-

“Q. When did you first notic
How soon after you started to ':cu--l:’?y Ty T T 1

A. 1 was there about three d
O B ROt e ch g m?i.! before I noticed any breaking out;

m e?t‘tarl?n other words it seemed to be a gradual development of the
& Yes, sir,
And you first
S wol;l“nut[cud the breaking out about three wae_:s after
A. Yes, sir,
E. ?ut y;clm cgngnusd to work on?
: continne work because 1 didn't think it amount o
In m‘:’rngraph () of subsection 7, diagraming the n.;:ll:lc‘::ltl;: n‘;?c&e
wz{rds) I;jury" and “personal injury,” it is provided:
& i‘njnry?’ey shall not include o i t as it shall result from
There is manifest in this case nothi
ng that can be classified as an
Injury. No incident of employment {s submitted which indicates that
48 any specific instance anything happened in the nature of accldent or
injury. Such aftection or disability as may have occurrad came through
days of contact with the offending eloments, and is clearly within the
clal.ui;muon of occupational diseases.
n Hansen va, Dickinson, 188 la., page 733, our Su
s ! preme Court says:
_ “The manifest design of the General Assembi
term ‘personal Injuries' should not include a 'M’?ﬂdﬁ‘émﬂz
occupational diseases; that fs, those which are ineidental to or result
!h'a i:Im occupation in which the employe is engaged.”
E statement snugly fits physical developments in the case at bar,
its bl::;hql.npm for 1820, on page 15, in pleading for. statutory
coverage, partment outlined its
becinc conception of occupational dis-
“The lowa

Btatul
1 injury’ shall not include a disease except
the injury. Under this statement {| i
the omlw that Illllo-ﬂllﬁt e Bermiathe oo brdhaed
compensa rellel. Department holdings goes :
this provision. We insist that where mmw nrises
- poisonous s

te provides that the word ‘injury’

noxious gases, or from contact with elamen: d where

mo{. contact may be focalized into definite, bt:"le:ngarlodm il
ability due to mwuﬁm wm:nmﬁ of b kind hm° . amum il
Is gradual and indefinite as to time, umu-.‘?'.’-'m afforded.” 3
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No clearer interpretation of this subject can be made by the writer of
this opinion.

In alleged support of his contention counnsel for claimant cites Me
Cauley vs, Imperial Wollen Company, et al, 17 N. & C,, 883

In this case the workman died from the effects of anthrax, the germ of
which evidently entered his body through a scratch or abrasion, assumed
to have been sustained in employment. The finding for claimant in this
case is based upon this logical reasoning:

“Here the underlying findings show sufficient evidence of the kind
just mentioned to sustain the ultimate, or controlling, findings made by
the referee, to the effect that the scratch upon the neck of James Me-
Cauley occurred during the course of his employment, and at that time
the anthrax germ entered the body of deceased, subsequently causing
death. On these latter findings, the referee was justified In concluding
that McCauley died as the result of an injury by accident while acting
in the course of his employment, and hence that claimant was entitled
to compensation.™

On page 885, the court further says:

“The complaint from which McCauley died can be traced to a certain
time when there was a sudden or violent change in the condition of the
physical structure of his body, just as though a serpent, concealed in
the material upon which he was working had unexpectedly and suddenly
bitten him."

The death of McCanley was traced directly to the scratch upon the
neck which afforded entrance to the anthrax germ. Here we have def-
inite injury ns the basis of the MecCauley claim. Compensation author-
ities and the courts could not escape from the conclusion that the death
arose out of and in course of employment because of injury inflicted in
omployment.

8o it occurs that the only citation submitted by claimant in its inter-
pretation of occupational diseases is absolutely decisive in directing
the defent of his contention.

The arbitration decision of the Deputy Industrial Commissioner Is

affirmed.
Dated at Des Moines, Towa, this 13th day of September, 1823,
Seal A. B. FUNK,

Towa Industrial Commissioner,
Pending in district conrt.

AWARD FOR INJURY WITH RHEUMATIC COMPLICATIONS
Ernest C. Newman, Claimant,
va.
Jacob E. Decker & Sons Company, Employer,
Georgia Casualty Company, Insurer, Defendants.
Bess Swenson, for Claimant, *
Blythe, Markley, Rule & Smith, for Defendants,

In Review Before the lowa Industrial Commissioner
In arbitration May 9, 1922, the committee found that Ernest ¢, Newman
was entitled to the sum of $10.38 a week for a perlod of fifteen wecks
for disability resnlting from injury December 23, 1921, in the employ of
Jacob E. Decker & Sons Company, at Mason City.
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Defendants resist this ¢laim chiefly on these grounds:

Some six yesars prior to the accident in evidence claimant sustained
some measure of impalrment of complete function of his right foot in
an attack of rhenmatism. lcing a refrigerator car, & buckel of ice weigh-
ing some seven hundred pounds so injured his right foot as to promote
substantial disability. It is contended that the disability resulting is due
to the rheumutic Impairment and not to the fcing incident of December
23, 1921.

A settiement was affected betwoen the insurer and this claimant on
the basls of an operation afforded by defendants, no compensation pay-
ment to bée made,

The record indicates that for years gubsequent to the rheumatic trou-
ble this workman was able to make a full hand at all times at farm work;
that he played ball and otherwise gave evidence of ample physical
capacity, losing no time from any degree of physical impairment.

The allegation of Newman as to the injury of December 23rd and the
disability following Is not disputed. It may be true tha: the measure
of disability would have been smaller but for the rheumatic infliction,
but if established this fact cannot be plead in mitigation of compensation
payment since the disability ot this time and to the extent shown is
distinetly chargeable to the incident which interrupted earning capacity
—manifestly the injury of December 23rd.

The contract plead as a bar to compensation payment bas no place in
thig record., The workman signed, according to the testimony of & repre-
sentutive of the insurer, Lecause he was informed that he was not en-
titled to compensation because of the previous disability, but this con-
tract provided for the surglcal operation necessary. This statement was
wholly unjustified by statute, and in fact censurable on the part of the
insurer,

In any event, the workman could not sign any binding sgreement
without the approval of this department, and the approval of this de-
partment could not bar him from any measure of relief provided by law
upon conclusive showing as to his right to further payment.

To the injury of December 23, 1821, is due all loss of earnings involved,
for without such Incident no loss of earnings would have occurred. The
extent to which a pre-oxisting cause may have contributed to the meas-
ure of disability s not important since it was not the proximate cause
of such disability.

WHEREFORE, the declslon of the arbitration commitiee is affirmed.

Dated at Des Molnes, lowa, this 26th day of January, 1823.

Seal : A B. FUNK,
Towa Industrial Commissioner,

No appeal.
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SPINAL TROUBLE HELD NOT TO HAVE ARISEN OUT OF EM-
PLOYMENT
R. D. Park, Claimant,
¥a.
Quaker Oats Company, Employer,
Employers Liability Assurance Corporation, Insurance Carrier.
Will L. King, for Claimant,
Carl F. Jordan, for Defendants.

I'n Review Before the lowa Indusirial Commissioner

November 1, 1921, there was filed in this department an application for
arbitration in this case on the part of the claimant.

In this application it was alleged that plaintiff received an Injury in the
employ of the defendants arising out of and in course of his employment
at Cedar Rapids on or about the 11th day of October, 1921, Said Injury,
it was alleged, resulted In “curvature of the spinal column, caused by
lifting one hundred pound sacks of chicken feed and other mill products
while working in the capacity of piler and trucker,”

The arbitration finding on December 20, 1921, was for defendants.

Application for review was filed at a dale without the limit fixed by
law for such proceeding,

The file in this case discloses correspondence from various parties at
Cedar Raplds alleging mistrial at the arbitration hearing and strenuously
urging n reopening.

Yielding to these appeals the depariment was disposed to reopen the
case contrary to the regular course in such cases made and proyvided,
Advice of the Legal Department of the State justified this proceeding.
The Industrlal Commissioner directed the committee of arbitration to
reconvene, with orders to proceed to a new hearing.

The defendant insurer resisted this procedure to the limit of ingenious
legal strategy, but all available expedient was finally exhausted and the
case again went to arbitration.

The committee reconvened November 9, 1922, for the purpose of taking
the testimony of Dr. Arthur Steindler, Professor of Orthopedics of the
State University.

July 9, 1923, the third and final hearing was held by the arbitration
committee, whereupon recovery was denied on the ground that in the
several hearings “the claimant had failed to discharge the burden of
proving that the disability for which he seeks recovery results from
Injury arising out of and in the course of his employment by the Quaker
Oats Company.”

It Is observed that in the original application for arbitration It was
alleged that existing disability was caused “by lifting one hundred pound
sacks of chicken feed and other mill produets while working in the
capacity of piler and trucker' “on or about the 1lth day of October,
1928." This statement was signed less than six weeks after tho alleged
accldent when clrcumstances should have been fresh in memory.

At the first arbitration hearing, in the month following, R. D. Park
confirms this statement, ©On page 12 of the abstract of evidence he says:
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“Q. Can you tell the Committee in detail how this injury occurred,
when you got your back out of joint, so to speak?

A. Why, firet I felt it come on &ll at once.

Q. Were you standing still or lifting a sack?

A. Lifting. Loading the truck.

Q. Did this happen while you were in the act of lifting the sack?

A. Yes gir,

On page 13 claimant was asked:

“Q. What hour was it this injury took placs?

A. Why, it was along about noon."

In the abstract of evidence taken at the final arbitration hearing, on
page 16 appears this testimony:

“Q. Mr. Park, will you state to the Commissioner and the arbitrators
here what happened to you during the month of August at the mil?

A. 1 was truocking 20 one hundred pound sacks, and [ fell striking on
my back while going over the iron plate.”

Here was developed new dates and circumstances substantially dif-
ferent, Under the revised statement the accident oceurred in the month
of August, Instead of October 11th. (Aba. p. 37). The sack lifting story
is abandoned. As above, claimant fell striking on hig back while going
over iron plate, He was unable to get up “for five or ten minutes"” (Abs.
p. 52) but he kept on working until evening and told no one at the mill
(Abs. p. 18).

In this change of front the claimant gives substantial support to the
contention of defendant that having admitted at the first hearing that
he had laid up for three days on account of his back, prior to the date
of alleged accident, {Abs. p. 18) a change of date was necessary, and
that he mlso concluded that as the “fall" story was more suggestive of
spinal injury than the “sack lifting,” elaimant had changed the facts
to promote his chances of recovery.

To earry weight with compensation authority good faith on the part
of the claimant must be established, and he must base his claim for
award upon consistent and unwavering evidence. Herein this claimant
has failed, It is impossible to reconcile his grossly conflicting state-
ments. He has ntterly failed to establish by competent testimony that
the disability of which he complains was due to some specific secident
or incident of employment. His statements relating to his alleged injury
are utterly without corroboration and the element of Inhérent probability
is distinctly lacking.

The utter lack of similarity between circumstance of injury detailed at
the final hearing with the statement submitted near the time it is al-
leged to have occurred, strongly suggest the conclusion that no aceldent,
whatever occurred, That he could have been so badly injured as to be
unable to arise after his nlleged fall for a perfod of from five to ten
m‘innles without anyome making the discovery, or without mentioning
the matter to anyone, as he admits, is ntterly inconceivable,

At the first hearing (Abs. p. 13) claimant says he “told some of the
men he ‘was working with” of his accident, and that he also reported
same to his foreman, Dert Wagley, at five o'clock tle day of the injury.

At the final hearing (Abs. p. 18) claimant says that he worked the day
of the accident until five o'clock and “didn’t tell anyone at the mill" -
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Bert Wagley, the foreman, (first abs, p. 47) says claimant never com-
plained to him of having suffered an accident,

Albert Holmes, called in support of his claim, testifies in such a vague
manner as to dates and circumstances as to give his testimony no value
whatever.

Medical testimony in this record tends to discredit the contention that
the spinal trouble from which R, D. Park suffers is due to accident, even
if accident were established as alleged in the amended and substituted
statements of the final hearing, but the claimant so utterly fails to
sustain the burden of proving any accident at all that further considera-
tion seems unnecessary.

It is observed that while at the first arbitration hearing there was a
dissenting arbitrator, at the final hearing decision was unanimous.

It is the rule in compensation jurisdiction to deal sympathetically with
the vietims of industrial misfortune. This elaimant is in a serous physi-
cal condition. He has a large dependent family. His sitnation appeals
to human sympathy, but if the integrity of the law is to be maintained
the burden of support of himself and family cannot be impoged upon his
employer unless it is definitely established that his disability was caused
by some accident or incident of employment. The burden is definitely
upon the claimant, and in his endeavor to sustain the same he has sig-
nally failéd. i

The decision of the arbitration committee is affirmed.

Dated at Des Moines, Towa, this 19th day of October, 1923,

Seal A. B. FUNK,
JTowa Industrial Commissioner,
No appeal.

TUBERCULOSIS OF KNEE—-DUE TO INJURY
Robert Guthrile, Claimant,
va.
Iowa Gas & Electric Company, Employer,
Employers Mntual Casualty Company, Insurance Carrier.
Livingston & Bicher, for Claimant,
Miller, Kelly, Shuttleworth & McManus, for Defendants.

In Review Before the Towa Industrial Commissioner

In arbitration at lowa City, September 6, 1923, it was found that the
Towa Gas & Eleetric Company 8 heéld in payment to this claimant for
total disability from March 15, 1919, during such disability, still total in
character.

Robert Guthrie was unable Lo appear at the arbitration hearing because
of his serious physical condition. While not in the record, it s a matter
of common knowledge he has since died.

Stipulation made a part of this record is substantially to the effect
that if present, Robert Guthrie would testify that while in the employ of
this defendant in March of 1917, a hod of brick struck him forcibly on the
left knee inflicting painful injury; that from and after this date he
intermittently suffered pain more or less intense; that during the
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remainder of the year 1917 and during the year 1918 and tl:: ::on:. 1'11::
until about August 16th, he was able to work only about ha me; . ?n
prior to this injury he was in good health and c:onr.l:mouslyh:-ndmhgie )
heavy manual labor, and had no physical :iln::nl t:::. cltit::lt (:“m ? Fr
him from such employment, ‘urthermore, . B
r&:f:‘::m residing in Washington, Towa, was at the time of dul:s :ic';
dent general superintendent and employing officer of the”‘nhen] |:1
herein and in charge of the construction of the bullding on which claim-
w© oyed.
“;:r:ermolz: l’; the arbitration record it Is conceded that J. E. Tuttle,
referred to In a previous concession in this case, if personally present
and testifying, would testify that he knew that the claimant, Robert
Guthrle, did recelve what Mr. Tuttle supposed at the time, a s(l:i:ht
injury on the knee helping hoist brick at the fowa Gas & Electric thm-
pany's office building; that he knew of his own personal knowledge that
the cluimant had recefved such an Injury and that he had this knowledge
me day the injury ocourred.
wD?.mEu'r. ch’;.lnm attended this claimant at the time he became un.
able to perform further service in the year 1919, and for some time
ter.
th:atfhe basis of the history of the case as given him by the claimant
and as hypothetically submitted to him before the arbitration committee,
Dr. Wickham expressed the opinion that the disability for which claimant
#oeks to recaver is due to the injury of March, 1917,

Dr. Arthur Stefndler, Professor of Orthopedie surgery, at the Univer.
sity of Jowa, examined this claimant in March of 1920, and for some
time afterward he was under his professional observation.

Replying to a hypothetical question, Dr, Steindler said to the com-
mittee: “I should think that the Injury could be considered as a con-

ng factor to the tubérenlosis of the knee
tﬂ;ﬁ l:luarcnllr infection resulted in amputation of the injured member,

As a bar to this sction defendant plead limitation of two years fixed
by statute in personal injury cases under the law of damage, This de-
partment has held and still holds that this limitation does not apply in
Workmen's Compensation jurisdiction. It might be admitted that such
limitation shonld exist. But this has nothing to do with department

v existing clroumstances,
“;.:m!m? grossly ‘lmamunt__ with prudent procedure that this action
should have been brought nearly five years after the date of injury as
alleged. Nevertheless, the case bears the imprint of good faith, and
because of peculiar circumstances there would seem to be some measure
of mitigntion for this extraordinary delay, In any event, the case is
here and properly triable upon its merits.

It is contended by counsel that claimant has utlerly failed to submit
4 preponderance of evidence in accordance with legal requirement in
support of his claim. : . -

The testimony of Robert Guthrie, as appears in stipulation, is undis-
puted. Since no evidence appears in the record to contravert the same,
it must stand substantially in support of recovery. -+
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While the testimony of the son and daughter submitted to the arbi-
tration committee is gtrenuously questioned by counsel, their statements
of fact in support of this claim are unopposed by contradiction in evi-
dence.

The testimony of several witnesses is to the effect that each for him-
self as representatives of the employer denies notice or knowledge of
the Injury in question. But of what slgnificance I8 such evidence In view
of the testimony of the General Superintendent, J. E. Tuttle, that he
knew of his own personal knowledge of the nccident upon which this
case is founded?

How much welght of evidence is required to create a preponderance
when nothing is in evidence to oppose affirmative declaration?

Honnold on Workmen's Compensation, at page 464 says:

* ‘By a preponderance of the evidence’ is means such evidence as,
when weighed with that opposed to it, has more convincing force and
from which it results that the greater probability is in favor of the party
on whom the burden rests. * * * Evidencd concluslvely showing an
injury adequately accounted for by acts of the workman in the course
of his employment is not overcome by the fact that the injury might by
some possibility have resulted from some other canse not shown to
exist, In such case the fssue must be determined in the light of the
greater likelihood,"

Due to long delay this case lacks In some elements of vital force, but
these significant facts are undisputed.

1. An aceldent more or less serlons and painful agtually happened
as alleged.

2. The employer, through his superintendent, had definite knowledge
of this accident.

8. From and after the injury as alloged in March of 1017, until about
the middle of August, 1919, claimant was unable to work more than half
time, and therenfter was wholly disabled,

These undisputed facts, together with other direct or circumstantial
evidence support the vital theory of inherent probability. They clearly
place in this record a preponderance of the evidence in favor of recovery.

WHEREFORE, the award of the arbitration commitles is affirmed,

Dated at Des Molnes, lowa, this 19th day of Oclober, 1623,

Seal A. B. FUNK,
Towa Industrial Commissioner.
Appeal pending,

EXTENT OF DISABILITY—COSTS OF SUBROGATION ACTION NOT
1 TO BE DEDUCTED FROM JUDGMENT

C. H. Quenrud, Claimant,
E Y 8,

Ingvolstad Lumber Company, Employer,
London Guarantee & Accldent Company, Insurance Carrier,
W. 8. Hart and E. W. Cutting, for Claimant,
Chandler Woodbridge, for Defendants.

_In Review Before the Towa Industrial Commissioncr

‘May 4, 1922, an arbitration committes at Docorah declded this work-
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man to be entitled to 200 weeks of compensation for injury totally dis-
abling him, and for 50% of total disability for the remainder of the term
provided by law in such cases, upon the basis of fifty per cent earnings
established at $12.50 a week, deducting §500.00 gecured in court judg-
ment as damages for personal injury.

While driving a coal wagon on the afternoon of March 25, 1016, the
horse drawing the vehicle, frightened by escaping steam from a passing
tractor, plunged to the side of the street throwing claimant to the ground,
fn which accldent he sustained Injuries including dislocation of right
elbow, joint fracture of ribs, fracture of shoulder blade and sundry
bruises, and injuries to other parts of his body.

A damage case was brought against the town of Decorab, pending
which claimant declined to consider settlement with the defendant in-
surer, In final adjudication a judgment was secured by claimant in the
sum of $500.00.

Upon the basis of tenl.lmany uppearing in the arbitration record, the
committee would seem to hive been Justified in its decision in this case.

Since the date of arbitration a good deal of time has been consumed
in comtroversy over the extent of disability and ways and means for
arriving at just conelusion relative thereto.

By agreement between the parties concerned, €, H. Quenrud was ex-
amined by Dr. 0. J. Fay, Medieal Counsel for this department, on Sep-
tember 1, 1925, In his report of sald examination to the department Dr.
Fay estimates disability “not to exceed seventy-five per cent of total
digability,” ‘This estimate was upon the basis of thorough examination
by himself and a report from Dr. ¥. M. Ely, to whom claimant had been
reterred for further examination.

Counsel for the defense aubmits extended and impressive argument as
to causes why defendants should not be held in payment to the limit of
disability established in evidence. It is plausibly alleged that the con-
dition of claimant is much more serious and disabling because of mental
anxiety and disturbanes luvolved in his long litigation with the eity and
other attendant circumstances and conditions tending to n neurotic stute
of mind and to consequently debilitated physieal condition.

Giving credence to much of this reasoning wounld not seem to justify
the Commissloner in losing sight of the controlling factors in this case.

Quenrud sustained very serious injuries. His right to appeal for dam-
ages against the city can hardly be questioned, and he was doubtless
acting under legal advice in declining compensation settlement while
this sult was pending.

Aumotdwmthltmuhuuluorhiainthem
mumuw-nmummlmmummﬂmm
were possible, the process of deducting such measure of disability ©
the substantial situation otherwise Involved could not be
dmwwmwmuuummmmntotmm
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such measure of compensation as may be awarded, hence the demand.
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of claimant for the deduction of costs of litigation from the $500.00 of
court award must be denfed.

Since evidence in the record so well sustains the decision of the arbi-
tration committee, and this record is so distinctly justified by Doctors
Fay and Ely, the arbitration decision is hereby affirmed.

Dated at Des Moines, lowa, this 31st day of Octoher, 1923,

Scal A. B, FUNK,
Towa Industriol Commissioner.
No appeal.

NON-RESIDENT ALIEN DEPENDENCY—RIGHT TO PROSECUTE—
METHOD OF COMPUTATION

Anton Bartholomy, Consul for France, Acting for Freda Mike, Alien De-
pendent of George Mike, Claimant,
VE.
The Quaker Oats Company, Employer, Defendant,
H, B, Spangler, for Claimant;
Carl P, Jordan, for Defendant,

In Review Before the Towa Industrial Compissioner
In this case it is not disputed that George Mike in the employ of this
deféndant Jost his life April 16, 1921, as arising out of and in course of
his employment,

It was found In arbitration July 25, 1823, that the deccased left suryiv-
ing him, his wife, Freda Mike, and Michael Mike, & minor son, both
qualitying ns total dependents within the meaning of the act, and both
residing in Syria, and holding this defendant in payment for the sum of
$15.00 n week for a period of 300 weeks, together with costs of action,

Defendant alleges error on the part of the Deputy Industrial Commis-
sioner, sole arbitrator by stipulation:

1. Regarding the existing treaties between the United States and

Turkey and permitting the Consul for France to prosecute the action
before the Industrial Commissioner.

2, In regard to the holding for makimum weekly payment.

It Is held by the Industrial Commissioner that existing treaties affords
Jjurisdiction In this case and that Antonin Bartholomy, as French consul
is the proper representative of this claimant.

Defendant contends that payment should be upon the basis of total
earnings for the year preceding the injury, divided by 52 weeks.

Claimant contends that the actual number of full days the deceased
put In during the year specified was 266, claiming that the earnings for
the year should be divided by that number, the quotient multiplied by
300, and that result divided by 52 woeks. The year's earnings is shown
to have been §1,227.32 with the proper inclusion of the sum of §$111.39
WFL - puld as an mdbmu for faithful and continucus service

under arrangement previously made with the deceased by the company.

It is held that the method dmmm by the claimunt is
correct, and that mwm of compensation is the statutory maxi-
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mum of $15.00. It is apparent, however, that if 283 days were to be
substituted for 266 days in line with defendant’s argument, the weekly
rate of compensation would be only one and one-half cents less than
$15.00,
The arbitration decislon is affirmed.
Dated at Des Moines, Towa, this 9th day of November, 1923,
Seal A. B. FUNK,
Towa Industrial Commissioner,
Atfirmed by district court. No appeal.

COACHING SCHOOL PLAY—AWARD

Mrs. Laura Mitchell, Clalmant,

VS,
Emmetsburg Independent School Distriet, Employer,
London Guarantee & Acclident Company, Insurer,
Kelleher & Mitchell, for Claimant,
Chandler Woodbridge, for Defendants.

In Review Before the Towa Industrial Commissioner

Defendant appeals from the decislon of an arbitration commitlee at
Emmetsburg, Septémber 28, 1923, wherein it is held:

That Laura Mitchell suffered personal injury on the 26th day of May,
1921, in the course of und arising out of her employment by the Emmets-
burg Independent School District resulting in total disability for a period
of twelve weeks, and 609 partinl disabllity for ten woeks.

The record discloses that in the spring of 1921 clalmant was engaged
by the Buperintendent of the Emmetsburg Independent School Distriet to
“coach what was known as the Senlor play.” It wns understood that the
engagement would continue untll the night of graduation of the Senlor
class, culminating in a public entertainment, This engagement was ns-
sumed to cover a period of about three weeks. In fact, it was a litle
longer.

On the afternoon precoding the evening entertainment at the close of
a dress rehearsal, while leaving the Opera House, Mrs. Mitchell stepped
on an alr register in un alsle, which gave way, resulting In injury quite
serions to the left leg of claimant, njury npon which this claim Is based.

Defendants contend:

1. That the employment of this claimant was casual.

2. That this claimant was engaged in independent employment,

Was this employment casual?

Webater defines “casual” as “happening without design and unexpect-
edly, coming without rogularity, oceasional.”

In Sabella vs. Bragelerip, 91 Atl, 1032, the Supreme Court of New
Jersey gives this striking definition:

“The ordinary meaning of the word ‘casual’ is something which hap-

mhremudu employment I8 not casual—that is, arising

nceldent or chance—where ou- is mnloyaa to dn a particular
with a fair expectation

mﬁﬁw mur:anmx
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In California and Connecticut, and perhaps in other states, an arbi-
trary rule has been established to the effect that employment of leas
than ten days is casual, and more than ten days is not casual

It has been frequently suggested that the meaning of the word “casual”
may be more clearly understood by referring to its antonyms which are
“regular,” “systematic,” “periodic,” and “certain”

It would appear that the employment of Mrs. Mitchell did not “happen
by accident or chance.” The record would indicate that this class play
training is regular, systematic, perlodic and certain. It occurs regularly,
periodically and certainly every year, While it is not employment con-
tinuing during the year, it is of such duration and of such charucter as
to take it out of the casual clags.

‘Was thiz claimant engaged In Independent employment?

The right to supervise, control and direct on the part of an employer
is not consistent with independent employment. The right to control
and the right to direct may exist without conspicuons exercise of such
right. If the right exists, the prineciple is established. Regardless of the
exteént to which this right was exercised by the superintendent of the
Emmetsburg Schools, he had the undoubted right to supervise, control
and direct the work of this claimunt during her engagement with the
school district. Ta be sure, he lookad to Mra. Mitchell chiefly for results,
but it was within his right and duty to so far contrel the situation as to
secure satisfactory results from the employment of this claimant.

In argument counsel admits the engagemenl of Mrs, Mitchell “was for
no certain period, but for the length of time ghoe would find necessary
to perform this service."”

This statement is consistent with the record and is held to support,
rather than to discredit; the theory of compensable relationship,

There would seem to be no argument againgt this claim in the insist.
ence of counsel that the claimant was engaged in “a professional line of
work.” Her work s profession, perhaps, but fio more professional than
that of the vocational teacher, the playground teacher, or others render-
ing professional service whose right to compensation admits of no gues-
tion, The attempt to classify her with physiclans, demiﬂl. lawyers and
ministers, is decidedly unfortunate, for there I8 no analogy whatever
in the situation. '

This Is not held to be a case unquestioned In it compensable char
acter, It is admitted to be rather of the borderline order, but, consider-
ing all the elements of relationship, equity would seem to abide with
Mrs. Mitchell in her claim against the Independent School District of
Emmetsburg, and the law would geem to afford coverage to this employ-
ment.

The decision of the uldtratlon mmltm s affirmed, and defendants
are held in payment to claimant in the sum of Two Hundred Twenty-
:;onuthu ($225.00) as compensation, together with all other statutory

m‘

mmmmm«mudwocmvmmma

A B FUNK,

No appeal. ] M Indulma Commissioner.
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DILATED HEART—DEATH DUE TO INJURY

Amanda Webb, Claimant,
VE.
Iowa-Nebraska Coal Company, Employer,
Integrity Mutnal Casualty Company, Insurance Carrier.
Clarkson & Huebner, for Claimant,
H. W. Raymond, for Defendants.

In Reviewe Before the Towa Industrial Commiissioner

October 18, 1823, an arbitration committee sitting at Lucas, Towa, found
for this claimant in an award of $15.00 per week for a period of 300
weeks,

On the 3rd day of March, 1923, In the employ of this defendant, Willinm
Webb, lusband of this claimant, sustained serfous injury. March 21st
following, the workman died. It ls contended by defendant that the
death of Willlam Webb was due to causes other than his injury of
March 3rd.

On the date In question, the deceased was working with his son in a
mine operated by the defendant company. It appears from the evidence
that while so employed a mass of rocky coal and slate fell from the roof
of the mine room, striking the father squarely on the head. The testl
mony ghows this mass to have been some eight or nine inches thick and
welghing from ten hundred to fifteen hundred pounds,

Réscued from the crushing mass, the workman was found to be very
sarfously injured. The shock would seem to have rendered him uncon-
scious for a few moments. He was even thought to be dead. He soon
rallied, however, and was carried to the surface, placed upon a streteher
and conveyed by automobile to his home. The testimony shows that the
workman had a very gevere chill, continuing for some time a’ter arrival
at home. Apparently, no bones were broken, and Dr. Bell, the attending
physlelan, evidently expected early recovery, though the workman was
suffering intensely much of the time. He conld nol be moved without
evidence of great distress, and he complained continually of pains in
his back and log,

An autopsy occurred under the direction of Dr. Daniel J. Glomset, a
Des Moines pathologist of recognized skill and large experience. His
deposition 18 o part of this record. Herein he definitely expresses the
opinion that the death of William Webb waa brought about by the njury
he sustained March 8, 1923, although the final canse of death was dflation
of the heart.

Defendant contends that the dilation of the heart developed in autopsy
had no relation with the injury herein described. It is insisted that to
assume that his death resulted from the injury is to indulge in specula-
tion and conjecture to such an extent as to indicate fuilure on the part
of the claimant In sustaining the burden of proof.

It would appear from the record that speculation and conjecture Is

wholly developed by maﬂotandntmmmnbmunmh‘m-

facts related to this injury and death,
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This claim had its inception in an injury of very serious character,
The wondér |s that the workman was not killed outright under that
mass of coal and slate. The assumption that an injury of this character,
followed by weeks of intense suffering had nothing to do with the death
whick oeccurred March 21st, in fact was a mere co-incidence in point of
time with the injury in gquestion, is so strained and unwarranted as to
be unworthy of serious consideration. To deny compensation to this
widow would be In this case utterly to defeat the Just purposes of the
compensation service.

The decision of the arbitration committee Is aflirmed.

Dated at Des Molnes, Towa, this 21st day of November, 1623,

Seal A. B. FUNK,
Towa Industrial Commissioner.
Aflirmed by supreme court,

MEMORANDUM OF SETTLEMENT ONLY TENTATIVE AGREEMENT

Myrs. Floyd Comingore, now Mrs. Verna Griffin, Clalmant,
vE.
Shenandoah Artificial Ice, Power, Heat & Light Company, Employer,
Globe Indemnity Company, Insurance Carrier, Defendants.
Ferguson, Barnes & Ferguson, for Claimant;
Stipp, Perry, Bannister & Starginger, for Defendants,

In Review Before the Towa Industrial Commissioner

In the employ of the Shenandoah Artificial Iee, Power, Heat & Light
C 1y, of 8I loah, Towa, on Seplember 17, 1820, Floyd Comingore,
husband of this claimant, sustained injuries through contsct with an
electric transmisslon line resulting in his death the day following.

As insurance carrier, the Globe Indemnity Company promptly pro-
ceeded to the performance of ils obligation by the payment of $100.00
as medical, surgleal, hospital and burlal charge, and with the payment
of $15.00 each week to this claimant.

On the 17th day of September, 1922, as appears in Claimant’s Amend-
ment to Answer, Mrs. Floyd Comingore through remarriage became Mrs.
Verna Griffin.

Apprised of this fact some months Jater, t.ha weekly payment of com-
pensation was terminated under the assumption of the insurer that the
statutes of lowa in such cases made and provided released it from fur-
ther obligation under its insurance coverage afforded the employer in
this case.

Having notico that this claimant was still making claim agalnst these
defendants, and that she had instituted suit against them in the district
court of lowa, in and for Page county, the said defendants filed with this
department February 15, 1924, as appears in our records, an application
for hearing In this case, and requesting that an order be entered herein
terminating paid menntlan as of the date of the remarriage of claim-
lﬁt.

Uhder date of I(arch B 1934 counsel for claimant filed with this de-
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partment a motion to require attorneys to produce or prove authority
under which they appear for the Shenandoah Artificial Ice, Power, Heat
& Light Company.

On the same date sald counsel filed with the department Answer to
Application of the Globe Indemnity Company resisting the defense of
the Globe Indemnity Company on the ground that the case was pending
in the District Court of Page county, and that said court had full juris-
dietion in the premises.

July 3, 1824, notice was given to all parties concerned thst on July 11,
1924, at 9 A. M. a hearing would be given by the Industrial Commissioner
at the department upon jssues Involved in this proceeding.

At this hearing claimant filed an Amendment to Answer which appears
as part of the records in this case.

As appears in our officlal records, there was filed with this department
November 6, 1920, an instrument technlically called a Memorandum of
Bettlement. In this instrument is given the date and ecause of Injury,
the date of death, and the monthly earnings of the deceased; also the
amount due as medical, surgical and hospital relief supplied. Opposite
the printed words “Amount of compensation agreed upon™ is Inserted in
typowriting “$4500.00."

It Is the contention of claijmant that under this instrument she is en-
titled to receive the sum of £4,500 notwithstanding any statutory bar
that may exist as to remarriage. It is further contended that upon its
approval by the Commissioner this settlement became absolutely binding
upon the insurance carrier, whereupon the Industrial Commissioner lost
Jurisdiction to make any change in {he terms therein set out upon the
fa;o of the languasge employed.

tis tended by lhe defendant insurer that the figures
$4,600.00 were Inserted inndventently and through ml-t::a un'mt‘:::“p::
of the adjuster representing the said defendant.

Parugraph 1 of subsection (c), 1
B3 e g e e (¢}, Section 2477-m16, Supplement fo the

“* * * and should the decensed employe leave no dependent children,

and should the surviving spouse remarry, the comp 1
to her shall terminnte on the date of such re:::;lﬁui. e T

In view of this definite statutory provision the questlon arises:

: Can
any act of any party related to compensation settlement defeat the con-
mmmﬁm_ tye intent to deny compensation to @ surviving widow

. lldren in case of her remarriage? Th y i aan 80/
o e ig is, in fact, lhe issue to

It may be interesting to consider I!.ho requirements of ]
practical admin-
istration in cases of settlement between an injured workman or his de-
m’zm’muﬂmrmhmmmh compensation peyment, In
record in each fndivid : ' ' i
the department to be advised: i B <
1, As to the fact of Injury or death;

2. As to the amount to w!
under the law In weekly mm“mh: workman or dependent is entitled:

Is ey her or mot the obllgation as T medical and burial charges.
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4. As to whether or not the party liable is proceeding with statutory

weekly payments.

The first requirement is met by the filing of an accident report by the
employer, Further evidence is provided for in a blank furnished by the
department, known as a Memorandum of Settlement. In all cases am-
ployer or Insurer is ordered to flle this Memorandum at the earliest
practicable date, that is to say, as soon as obligation ls accepted. The
department specifically advises employers and insurers that they need
not, must not wait until the limit of disability or the measure of obliga-
tion is fully determined. Otherwise files would be for months, and In
some cases years, without evidence as to contemplated statutory relief
being received by the injured workman or his dependents. In order to
remove any apprehension of claimant, and to encourage the prompt
filing of this instrument, the department has repeatedly broadcasted the
Information that the execution of these sgreements does not bind any
party in Interest, except in so far as its terms may comply with the pro-
visions of the statute, and that in case injustice is done in the amount
of weekly payments, or the amount due in case of permanent disability,
because of mistake or misconception, fault or purpose, no logs shall
occur to any subscriber,

Supp the agr t signed by these parties had fixed as the amount
due this widow the sum of $3,5600.00, instead of $4,500.00, and suppose
the widow had not remarried, would not the admission of counsel’s con-
tention deprive her of $1,000.00 which the law definitely provides for
her support?

The department has proceeded upon the theory that compensation re-
quirement hag its basis in substantial equity. In our reports and other-
wige it has been our boast that the compensation statute is a foolproof
Jaw; that no workman nor his dependents need entertain any waorry
as to the danger of being deprived of the full benefits provided by law in
case of error intentionally or otherwise; that the signing of no instru-
ment, no matter what its terms, can deprive such workman or dependents
of the full benefits fn such cases made and provided. We have [felt
justified in affording widespread comfort to the victims of industrial
accident by such counsel. If this rule applies to a workman or depen-
dents, can it any less apply to any other party to such instruments In
question. It is mot necessary to assert the obvious that the law knows
no distinction in its dealings with persons or classes.

Was it within the power of this Insurance adjuster to mulct her com-
pany, to burden industry and to tax soclety with a charge from which
the statute affords definite relief?

The alleged eontrnct upon which this controversy is based is by the
department given the title Memorandum of Settlement, with inteiligent
understanding as to the meaning of this word. In Webster we find this
definftion: “Memorandum, Law. A brief or informal note in writing
of some transaction, or an outline of intended Instrument.” The intent
of this memorandum s tentative and its purpose is for Information. The
practice of this department which insists upon correcting any errors
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which it may contain is absolutely necessary to just dealing and efficient
administration.

In Bection 2477-m24, sppears this mandatory provision relative to the
approval, of the Memorsndum:

“Such agreement shall be approved by said Commissioner only when
the terms conform to the provisions of this act.”

The inference is plain that if the Commissioner has lent his approval
to any agreement not In conformity with the statute, such approval is
without force or effect.

The contention of counsel that the defendants knew of claimant’s
remarringe immediately thereafter, and that they “also knew that this
plaintiff was claiming the right to enforce the said settlement in full”
i untenable. Occasionally during her widowhood inquiry was submitted
to her by the insurer as to whether or not she had remarried. Deninl
was made probably several times. As is shown herein, she remarried
September 17, 1922, Twenty days later, under date of October 7, 1922,
Ehe wrote the insurer at Des Moines, as follows:

“As I have lost my position with the Electric Light Company and my
only means of support now is the money I am recelving from the Globe
Indemnity Company, would it not be possible for you to pay the com-
pensation in a larger portion? 1 have not looked into the matter as yet,
and will wait until I hear from you in regard to the matter,

Please let me hear from you as soon as possible.”

Claimant signed herself Verna L. Comi e, ling her legal
name. This letter appears as Defendant’s Exhibit 9 In this record.

It would appear from this communication that the attitude of innbcence
and intent, as expressed In pleading, Is without substantial foundation.

The interests of the Globe Indemnity Company In this case are of
minor importance, If ordered to pay a substantial sum in excess of
legal requir |} of a blunder on the part of its representative,
it ean easily recoup itself in the readjustment of rates, Much more im-
portant is the interest of the Workmen's Compansation Service In the
possible demoralization of its administrative policy, which is believed
to be founded in substantial equity and demanded by efficient service to
all concerned, and particularly to the workmen of Iowa and their de-
pendents, }

Hasty conclusion commonly 1 sation pay L as a
levy upon Insurers or employers who, out of the abundance of thelr pos-
sessions are not supposad to need or deserve especial consideration, It
ought to be understood that the public is the party most deeply con-
cerned In such levy. Irsurers could mot continue stable; in fact, Ingur-
ance companies could not exist If they did not eollect from the {nsurer
sums sufficient to meet all requirements of outlay for all purposes. ln-
dustry could not survive if it failed to take into consideration in its
estimates all elements of expenditure involved in industrial enterprise,
Just as much as interest on investment,- cost of material, overhead
charges and labor cost is insurance of all kinds added to the cost of
operation. As in case of all other expenditure; it is ndded to the cost
of production and becomes a charge upon the ultimate consumer.

In the authorities nppanrs little n the way of precedent on either side
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of this controversy. The contention of claimant, either as to the un-
alterable character of a Memorandum of Settlement, regardless of equity
or justice, or as to the validity of a dependency clalm absolutely barred
by statute, has never been suggested in Towan, and we search in vain
for basis thereof in decisions of other jurisdictions.

Bearing upon the right to correct mistakes in instruments of agree-
ment between an employer or an insurer and workman, however, we
find this important reasoning applicable to this case by the Appellate
Court of Indiana, in Aetna Insurance Company vs. Shively, et al, 121
N. E. Rept. at page 60, and the Compensation Law Journal, Volume 3,
at page 261. Quoling:

“(3) 1t results from what we have said that the mere fact that an
insurance carrier {8 not a party to the execution of snch an agreement
a8 §s involved here, or to a proceeding directed to its approval, does not
invalidate it even as against such insurance carrier. It does not follow,
however, that an employer and an Injured employee, or dependents of
the latter in case of his death, may, over the opposition of the insurance
carrfer, bind the latter by such an agreement, regardless of the good
falth of the parties of the merits of the involved claim. Where such an
agreement is the result of mistake, or is tinctored with frand, or char-
acterized by gross Irregularity affecting substantial rights, or has no
meritorious foundation in fact, or the like, we do not regard it ns binding
on the insurance carrier, either before or after its approval, as against
a proper proceeding, seasonably made, to right the consequent wrong.

It bas been intimated by this court (In re Stone, 117 N. E. 668), and
we now hold, that in any proceeding pending before the board, Involving
either the determination or the administration of a claim, the board has
the power, on the application of any interested party, including an in-
surance carrier, to vacate its own order, on application seagonably and
diligently made, where it appears that any such order is the result of
fraud, duress, mistake, gross Irregularily, affecting substantial rights,
and the like.

{8) The board is not expressly authorized to wvacate an order ap-
proving such an agreement as is Involved here. It is expressly author-
fzed to approve such an agreement, fairly made, and conforming to the
act. It mecessarily follows that, as an incidental power the board is
authorized to determine whether such an agreement was fairly made
and whether it does conform to the act. Bul when the board's approval
has been procured by fraud, or is the resnit of mistake or the like, and
where as a consequence the agreement and its approval have no just
foundation upon which to stand, it seems to ns apparant that in any
pending proceeding the board, as an incidental power, has n right to
determine such fact, and, It found to exist, annul the order approving
the sgreement.” yil V. 3a 1)

This opinion notl only justifes the correction of mistakes In compen-
sation agreements but supporis our view that an order of approval of
the Commissioner may be annulled by him in case of error or other lapse
pecurring that may work injustice,

It s the purpose of this department to act In effective sympathy with
the spirit and purpose of the compensation statute, The law specifically
says we shall not “be bound by common law or statutory rules of evi-
dence or by formal or technical rules of procedure, but muy bold such
arbitrations, or conduct such hearings ard make such investigations and
Inquiries in the manner best suited to ascertain the substantial rights
of the parties.” :
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We have held this to be a vital factor In the exercise of our commis-
sion, in bullding up a service and system best calculated to meet the
demands of equity with due regard to the provisions of law.

It is held that Stipp, Perry, Bannister & Starzinger, as attorneys for
the Globe Indemnity Company, are duly authorized to represent both
employer and insurer in the action pending, hence Motion to Require
Proof of Authority Is overruled.

An prayed in defendants’ application, the Memoranda of Settlement,
dated November 6, 1920, is hereby vacated, and it is ordered that the
right of compensation terminated as of the date of remarriage Septem-
ber 17, 1022, Furthermore, restitution by the claimant to the Globe
Indemnity Company be made of paymenls made after remarriage, to-wit:
October 9, 1922, $60.00; October 80, 1022, $60.00; December 2, 1522,
$60.00; January 8, 1923, $60.00.

Dated at Des Moines, Towa, this 11th day of August, 1924,

Seal A, B. FUNK,
Jowa Industrial Commissioner,
Appeal pending.

OSTEOMYELITIS—DUE TO TRAUMA

Cecil ﬁnnaun, Clalmant,
va,
Waestern Asphalt Paving Company, Employer,
United States Fidelity & Guaranty Company, Insurance Carrier.
Helsell & Helsell, for Claimant;
Farr, Brackney & Farr, for Defendants,

In Review Before the Towa Industrial Commissioner

In arbitration at Fort Dodge, March 24, 1924, the committes found the
chimnuttohemmlydisahleduamultnta.ninlmcmrrtngonor
about the 26th day of July, 1923, and accordingly, an award of §6.00
per week during the period of total disability was made.

At the time of the injury as alleged, the Western Asphalt Paving Com-
:ny wag execuling a paving contract in the town of Clarion. Cecil

funson was in its service as water carrler. H atit ]
he cannot exactly jdentify, except that it was b:tmag::;:ha:n}m
day of July, 1923, while carrying a pail of water he stepped on a clod of
dirt spraining his ankle and falling to the ground; that he did not experi-
ence much pain at the time and was able to work the rest of that day
and for a day or two following, but that at the seat of the injury there
mnl ::‘ral:::d th.:teh serious affection as to demand the services of a

L] y . since that time he has been :

- douroro it totally incapacitated for

The defendants fnsist that the injury, as alleged, is not sufficiently
mm.mwuuumnammumwnmm
mn::nrum of disability sustained.

case actually hinges upon the question as to whether or not th

Mtummhmmﬂmntﬂmmr
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There might be better proof of this fact, but such as there Is scems to
point in the direction of support to this claim.

We are impressed with the straightforward story told by this boy.
For a youth only thirteen years old he is wonderfully self-possessed, and
the evidence bears upon its face the suggestion of good faith and sub-
stantial veracity. ‘The father and the grandmother of the boy testify
consistently as to his limping the evening of the alleged injury and as
to the progressive development of trouble resulting in total Incapacity.

Arthur Rossman, called by clalmant, testifies to certain clrcumstances
in connection with the fall and subsequent conditions,

While admitting the narrow margin in favor of claimant, the Commis-
sioner in review is not disposed to reverse the arbitration committee
upon a question of this character where such evidence is submitted by
the witness under scrutiny of the arbitrators.

Physicians in the case agree that the disability of Cecil Munson is due
to development of osteomyelitis. There is disagreement among phy-
sicians generally as to whether or not osteomyelitis can be traced to
tr tic experi Comp tion authorities have found for claim-
ants in case of osteomyelitis alleged to be due to injury arising out of
employment.

Without too much regard for technical medical opinlon as to the
origin of disability, it s in P tion jurisdiction to hold that
where a workman actually recelves an injury in employment which is
closely followed by disability, the injury in question is properly assumed
to be the proximate cause.

In this case it 18 lkely that the Injury sustained would not have re-
sulted at all seriously but for pre-existing physical conditions. It ap-
pears in evidence that this claimant was of low vitality; that while no
disease really existed, his system was in such debilitated condition as
to almost invite trouble, This fact affords no defense against this claim
if it be found that but for the injury in question disability would not
have been sustained at the time it occurred in this case.

Under the rule of greater probability, which must be exercised in
such cases, it is found that Cecil Munson is entitled to recover,

"WHEREFORE, the decision of the arbitration committee Is affirmed.

Dated at Des Moines, Town, this Sth day of August, 1924,
Seal A. B, FUNK,

Towa Industrial Commdssioner,

Appeal pending.

Tmﬁmﬂ—mJURY AS PROXIMATE CAUSE OF DISABILITY
Virgil B. Fraze, Claimant,
L V8.

The McClelland Company, Employer,

American Mutual Liability Insurance Company, Insurance Carrler.
E. F. Richman, for Claimant;

Lane & Waterman, for Defendants.
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In Review Before the lowa Industrial Commissioner

At the arbitration hearing in Davenport, May 26, 1824, this case was
submitted to the Deputy Industrial Commissioner, additional arbitrators
being waived by counsel,

The fAnding in review occurred at this department before the Indus-
trial Commissioner, Beptember 10, 1924,

It would appear from the record that during most of the year 1923
claimant was in the employ of the defendant company. On the 28th of
September, 1923, an oak door, nine feet high, twelve feet long and two
and one-half inches thick was being transferred to an élevator. This
process consisted in sliding the door on its edge. Workmen to the
number of six or elght were assisting.

Clalmant testifies that he had “his hands up, kind of balancing the
door and it got away from them like and came over my way™ * = # “Jjy
the time T gol through | was back against the wall and It strained my
cheat,”

In substance elaimant states that the sqneezing made him sore through
the chest and kind of slck; that he kept getting weaker and sicker every
day he tried to work, and that he finally got so bad he could hardly stay
on his feet any more, when his foreman, Mr. Kerker, advised him to
quit work and he went down to see Dr. Middleton, who put him to bed,
where he remained for over a week, and has not been able to perforin
any labor since. The record ghows this date to have been October 13,
1623,

Claimant testifies that he never was sick before except that he had a
little touch of the flu in 1918 or 1819, He was not bedridden but was
Indisposed possibly & week, but the flu settled in his forehead and jaw.

Mary E. Fraze, wife of claimant, testifies that during their married
life of thirteen years, she never knew her husband to lose a day from
fll health aside from the time he had the flu. Following this, she says
he had bronchial trouble of which he was relleved by Dr. Bendixen, of
Davenport. At that time there was pus belind the bone in the forehead,
After the injury, in October, 1923, she says he discharged pus in large
quantities for a perlod of two and one-half or three weeks.

The deposition of Alvin Simmons, witness in behalf of claimant was
taken at Columbus Junction, September 2, 1024, In the usual form. It
went Into the record at the review hearing. 'The wife of claimant Is
stepdaughter of this witness, He was employed by the MeClelland Com-
pany at the time of the accident alleged, and states that he was taking
4 hand in the removal of the door at the time of the injury to Fraze,
Says e was on the same side of the door with claimant when it oc-
curred; that the “door started to tip over on our side and we tried to
cateh it and Fraze being the closest held up both of his hands and the
welght of the door shoved him against the elevator entrance. He tried
to hold it up but it wag too heavy and the straln was too great and
pushed him back. After we got it straightened up and in the elavator,
he went back to his bench and laid down.” He further states that after
the door was loaded he went over to the bench where Fraze was lying
down; that he said he was hurt in the chest; that his face was white;
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that he didn't do much work afterwanl. Witness says he has known
clalmant for fifteen years and his health was good. Never knew of him
being unable to work.

On behalf of claimant the deposition of George Dykeman, of Moline,
Hlinois, was taken on the 6th day of September, 1924, and submitted at
review hearing. Witness qualifies as inspector at the MeClelland plant,
in the fall of 1923. Knew Virgil B. Fraze by sight. Never knew his
name before. Witness recalls that he was helping move down some oak
and heavy pine doors. Recalls that one of them tipped as it was being
moved; tipped against the fire wall. Says Fraze was helping with the
door. He says he was working on the outside of the door while claim.
ant was on the opposite side, Shortly afterward, as he testifies, he saw
Fraze lying on his bench. He sald he had hurt his uldn. About two or
three days after he guit work.

Dr. George M. Middleton, of Davenport, was called by plaintiff, He
says that on October 1, 1923, three days after the alleged Injury, claim-
ant came “to see me about an injury he suffered on September 28th, in-
jury to his chest. * * * He complained of soreness about lils chest and
there was a little redness. Hoe alleged he was struck by a door which
fell over on him. * * * “T gaw him again on the 3rd of October, He had
a little more soreness, especially on breathing and I strapped his chest
at that time with adhesive strapa. * * * On the 9th he was complaining
a little more about discomfort * * * in his chest; the upper right chest,

“Q. DIid you have any occaslon up to this time to make any particus
lar examination of the condition of his lungs?

A. Not until that day. 1 did at the time he came in, of conrse, when
he was firat in, but there was no indication of any trouble then.

On the 9th, began to have, what we call, lung signs.” * * * Byidence
of trouble respiratory murmur; It wasn't normal. * * * He had mucus of
some substance in his lungs,

On the 13th of October he had very definite signs of trouble in the
lung and he had a temperature on that day of 102.1 degrees, and 1 sent
him home to bed,

Dr. Middleton saw him every day or every other day at home until he
left to g0 to Columbus Junetion, abont the Sth of November, “He was
boﬂrldden. excepting the last few days of that time he was able ta walk
about, He has never been to work sinee I sent him home on the

_umuoam* -Amu. occaslon of the disability, the doctor

answers: “The oceasion of his disability now Is pulmonary tubercn-
losis." He said this condition is “due to an infection of the germs of
tuberculosls in his childhood at some time.”
1 ot th
’"‘f will ?mmun -h:nrywbiauhummdun
(A, Well, you know, I eouldn't very definitely tell you whether; of
course, nobody could tell you w '&r that wgydoﬁnlt%nl:tha “cauga nr
this lving up the tubercniosls process in the lung, but there is a con-
tinuity of symptoms from the time he was struck until it went along and
Q. Where did this ahscess ocour with reference point which h
mad A8 the Boint of e apury; when ne Brec.chme b0 you "
‘Directly under it.” ' :
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In cross-examination the doclor recites considerably in detail the ac-
count given him by claimant on his first visit after the injury as to the
circumstances connected with the removal of the door and how it fell
over against him., He treated him for the abscess in the right lung,
which was emptied by coughing. Upon inguiry the doctor stated that
only in one case in 1,000 are adults infected with tubsrculosis; they
develop it

“Q. Cases of traumatic tuberculosis, are they quite rara?

A. Well, now, | don't know any disease like tranmatie tuberculosis,
What you mean, I presume, tuberculosis that is lighted up by trauma-
tiam. For instance, in France, we had hundreds of thousands of boys
who were gassed and shortly after that they developed tuberculosis,
becausge the traumatism from this cause had devitalized the lungs just
enough so the germs could get foothold. Your traumatic tuberculosis
i, | presume, that starts from traumatism, has devitalized a part suf-
ficlently for germs to get foothold and prevent nature from taking care
of things normally.”

In redirect examination Dr. Middleton said the abscess which he
treated claimant for would make one * ic of tut losis.” In
re-cross examination the doctor stated that abscesses are common in
taberculosis cases, and that “it is entirely probable that if he did have
a tuberculous condition in the lungs, that an abscess such as this one
ecould develop, because of that condition.” i

In the month of November claimant took up his residence at his
former home in Columbus Junction. After that time he was under pro-
fesslonal care of Dr. J. W. Pence, in practice for sevenleen years at Co-
lumbus Junction.

The doctor testifies that he has known clalmant for about twenty
yours; that he had treated his wife, but had never trested him until
after the removal, just cited. He said claimant was in good health and
could do n day’s work all right previous to this time. When he took
over case of claimant the doctor testified he was having real pain
across the upper part of his chest. Dr. Pence says he did not make a
thorough examination; that he referred him to lowa City Nothing ap-
pears in the record as to examination at Towa City.

Roy K. Kerker, department foreman in the plant of this defendant
company, was called by defendants. He testifies that according to his
record Fraze quit work October 13th; that a short time prior claimant
reported an accldent to himself, under conditions cited by eclaimant.
Doesn’t remember whether the report was made the same day, but it
seomed to him a few days later. ’ )

Alotse Hiegel recalls the incident of moving a door in which he was &
helper with several others. Doesn't know when incident occurred. Might
be September. Door didn’t fall over and crush anyone. On emm‘”
ination sald about three doors of this kind were moved, but not on the
same day. Sald he assisted in moving all of them, but firally admitted
he couldn't say no doors were removed without his help. Says the door
was moved close to a wall. b

Martin Leonard, shipping clerk, says he assisted in moving heavy
doors at the McClelland plant sbout September; that Mr. Fraze was
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there at the time helping move the doors. About seven or eight were
doing the work; that Mr. Fraze was not crushed against the wall. In
cross-examination he sald he assisted In moving all the doors at that
time, and there was only one big one. He says about two weeks later
that Fraze got hurt. Doesn't see how he could have. He was told by
Mr. Kerker.

Recalled for further cross-examination foreman Kerker was asked if
he remembered a talk a week or two after the accident with Martin
Leonard. Stated he may have passed a remark in some way about it;
that Leonard may have had something lke that; didn't see how he
could have been hurt. Asked if he knew Mr. Fraze had been sent al-
ready to a doctor and was consulting a doctor. He replied “Certainly.”
Sald he had no reason to believe claimant wuas not hurt. Admitted he
had sent the claimant to report the accident. Says there were two big
doors to move, one pine and one oak. He doesn't remember which door
was being moved at the time of the alleged injury.

At the arbitration hearing no medical testimony was submitted by de-
fondants. It developed at the review hearing that claimant had been
exnmined recently by Dr. Bendixen of Davenport, but no report was in-
troduced In evid Everything in this line submitted was in the
nature of replies to hypothetical interrogation at the time of review.

Dr. John H. Peck, of Des Molnes was first called, In reply to hypo-
thetical questioning on the part of defendants' counsel, Dr. Peck gave
it as his opinion that under no circumstances such as outlined in the
dingram of this sitnation could have produced the disability from which
claimant suffers.

Dr. Arthur R. Small, of Chicago, practically duplicated the testimony
of Dr. Peck.

In its peculiar circumstunces and important conseq es the evid
in this case has been given the closest scrutiny in every particular., It
is g0 perplexing in its deeviopments that it must be decided under the
rule of greater probability,

The burden is on the claimant, and it must appear that he has sub-
mitted a preponderance of evidence. This preponderance, however, does
not relate to the bulk so much as to the weight of testimony. Further-
more, a preponderance need not necessarily be of great welght if it is
what it should be, an actual préponderance over a weak defense. E

The stralghtforward story of Virgil Fraze and Mary Fraze, his wife,
has much eorraboration, direct and clrcumstantial, and it is not sub-

© stantially contradicted,

The statements of Alvin Simmons are reassuring and evidently in good
fafth. He has the remote relautionship of stepfather to clalmant’s wife,
but declares he has no financial interest whatever in the case,

George Dykeman is evidenily wholly disinterested, and his statements
afford welght in corroboration.

‘Defendants rely for support in denial upon testimony as follows:

Aloize Hiegel recalls the incldent of removing a door in which he was
a helper, but doesn’t know whether or not Fraze was helping. Doesn’t
know of any accident occurring. Doesn't know what month the incldent
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occurred, This is about as definite as witness testifies in his examina-
tion.

Martin Leonard says he assisted in moving heavy doers about Sep-
tember; that Fraze was pot crushed against the wall. In cross-exam-
ination he said the door to which he referred was made of white pine
The record contains the admission of defendants that the door to which
reference is made in connection with this injury was of oak, as testified
by claimant.

The testimony of these two wilnesses would seem very flimsy and un-
rellabla.

Roy K. Kerker, the department foreman, testifies that claimant re-
ported an accldent about the time of thils alleged incident under cir-
cumstances a8 related by claimant hereln. Doesn’'t remember whether
the report was made on the same day, but he thought a few days later.
Says he knew Fraze went under the treatment of a doctor almost im-
madiately after the alleged accident,

The fact that defendants [ntroduced no medical evidence at the time
of the arbitration, or by any phbysician who had examined the claimant
I# by no means reassuring. Hypothetical inquiry must be given con-
sideration, but It cannot be given the weight that would a:tach to actual
Intimaey with the case involved on the part of a skillful physician.

Dr, George M, Middleton is a physiclan of high standing. His services
in bolalf of this claimant were secured and paid for by the insurer. His
testimony bears upon its face evidence of sincerity and professional
glill,  His theory of the case is most reagonable, being as we under-
atand It, an follows:

That in all probability Fraze was infected with dieease germs prior
to his mecldent, probably in childhood; that the lowered resistance re-
sulting from the drain of the abscess upon his physical resources would
tond to develop this infection to the point of serions results. One of the
strong points in this case is suggested by Dr. Middleton, that is to say,
ns to “continuity of symptoms” In Intimate contact with the eircum-
stances, the doctor would appear to have no doubt as to the injury of
Beptember 28th being the inception of the trouble from which -I‘rlal
has suffered ever since.

Defendants seem to give considerable weight to the theory that &h
flu attack of 1918 or 1918 is deserving of altention. This would seem
to be true, but the only effect it could have had was to encourage ac-
Uvity of any lurking infection claimant may have entertained, and would
make more probable a plansible setting for the results produced by the
Injury of September 28, 1923, The only sense in which this incident
may be considered important is as affording better explanation for the
development of 1923, and it would not in any sense affcrd support to
the defense, ¥

Emphasis is placed upon the fact that the circumstances Hhﬂ'&ﬁ-
moving of the door afford an insignificant basis for this serious
ability, mMMWEMMMMﬂ
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This is held to he by no means decisive. The easing of the very
heavy door squarely against the chest of claimant would not suggest
the producing of contusion, and the breaking of bones would not seem
to be necessary to chest injury sufficient to produce resulis following.

The record discloges that the insurer paid this claimant compensation
for twenty-two weeks in the sum of $330.00; that medical expense was
supplied. This fact is not recited as being at all conclusive In the
matter of legal Hability, but It must be regarded as more or less sig-
nificant.

Insurance corporations are organized solely for purposes of profit.
They are not given to supplylng “easy money" to injured workmen,
Ridicule of this Injury aa pr lent to comp tion payment Is by no
means impressive In view of the serlous treatment they seemed disposed
to give this case until heavy lability loomed.

As hitherto suggested, this perplexing case must be decided upon the
basis of greater prabability, & rule very frequently applied in com-
pensation jurisdiction. The weight of probability seems to fall on the
side of the workman for these reasons:

Here we have a man In the prime of life, forty years of age. There
is nothing in the record to refute the repeated allegation that claimant
had been in good health with the exception of his brief trouble with the
flu several years previously, and that at all other times during his man-
hood career he was able to do a good day's work without any inter-
ruption whatever on physical grounds. An insurance pelicy submitted
a8 claimant's’ Exhibit 1, glves him a clean bill of health late fn 1920,
Theré is abundant corroboration for the fact that there was an ineldent
auch as claimant deweribes at the date he alleges, however differing
the views may be as to indications of serious injury.

On the third day thereafter, the man hitherto in good health, goes
to Dr. Middleton, a company doctor. From that time on he has been in
the doctor’s care and from chest trouble. He has been, and econtinnos
to be wholly unahle to perform manual Jabor. Strange colncidences do
occur in human affairs, but this department is not disposed to give welght
to cases of this sort when an ablebodied man immediately following
an accident or incident of more or less importance is almost Immedi-
ately prostrated and condemned to total disability.

Bm'eb‘ ‘it is more probable, decidedly more probable, that the disa-
Dility sustained by Fraze is due to the incident of Septembor 28, 1923,
than that he has artfully and adroitly bullt up a fake claim with the
hsln ‘of Dr. Middleton and other reputable people.

m dtmrtmant is disposed lo rely substantially upon the asslstance
of pmm-u in solving the problems of compensation settlement, 1t
is'a matter of common knowledge, however, that doctors have frequently
declared things could not happen which actually do happen, otherwise
doctors would not so frequently disagree.

' The physicians testifying In this case upon hypothetieal inquiry may
be justified in eaying that the disability from which claimant suffers
could mot have resulted from the Incident of September 28, 1023—prac-
tically, that tuberculosis s never due to trauma. From' citations fol-
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lowing, however, it would seem that such things actually happen in
the opinion of the hl;hvr courts:

Retmier vs, Cruse, 119 N, E. 22. This is an Indiana case, decided in
1918, A workman had suslsiued a severe injury to the lower part of his
back as the result of an accidental fall which disabled him for a period
of nineteen days. He soon attempted to resume work but was unable
to do so. Injured on September 8 1915, about twenty months later he
became ill and died July 8, 1917. In affirming the award, the Supreme
Court of Indiana sald:

“There is evidence tending to support the finding of facts. The board
has drawn the necessary inferences, and there is evidence from which
such inferences may reasonably be drawn. The evidence authorizes the
inference that the accidental injury suffered by Cruse while in appel-
lant's employment aroused the latent germs of the disease to which he
was predisposed, materially accelerated the disease, and caused his
death earlier than It would otherwise have occurred.”

Van Kewren vy, Dwight Divine & Sons, 166 N, Y. Supp. 1049, In this
case the workman while lifting a box of knives, weighing thirty or forty
pounds, fell upon a vice, striking his neck about the collar bone. Some
three weeks after the fall claimant returned to work, apparently fully
recovered. After working two and one-half days he gquit work complain-
ing of feeling tired. About nine months later he died from pulmonary
tuberculosis. In affirming award the court sald:

“The evidence shows gquite clearly, and the commission has found, that
the disease existed before the injury, which accelerated the disease and
shortened life, The 1n]ury caused a hemorrhage, which, so far as the evl-
dence discl the d never experlénced before or after, and there
is medical testimony to the effect that such an injury would develop the
digsease then existing. If an employee has a disease, and, having the
same, receives an injury ‘arising out of and in the course of employment,’
which accelerates the disease and canses htn death, such death results
from such injury, and the right to tion is d, even though
the disease itself may not have resulted from the injury.”

State ex rel. Jeflersom vs. District’ Court Ramsey County, Minnesola,
164 N. W. 1012, The workman sustained several broken ribs and other
lesser injurfes, dying six weeks later. In afirming award of the district
court, the Supreme Conrt of Minnesota sald: * .

“An autopsy disclosed that he (deceasod) had pulmonary tuberculosis
in such an advanced stage that one lung had been entirely destroyved
and the other to n considerable extent; also that he was suffering from
yslcians who muma. that,

theretofore, and had never been able :o luu his bed tharm.
view of all the cirenmstances, we are unable to say that it coneclusivi
appears that the Injuries sustained had mo part in causing his di

nor that the trial court was concluded by the testimony of the ex m

Lundy vs. George Brown & Contpany, 106 Atl. 362. The workman had

been seriously injured in December, 1016, and died in February, 1918,

After injury 'he gradually grew weaker, though In this period ho
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some work. A strong man previously, tuberculosis developed. The Su-
preme Court of New Jersey held the injury of 1916 to be the actual
cause of death, though tuberculosis and heart trouble were the proxi-
mate causes. The Court of Errors and Appeals, 108 Atl. 252, affirmed
this decision of the Supreme Court on the theory that the lower court
was justified in the inference that the workman's system had become
so impoverished from the effects of his injury as to predispose it to an
infection of tuberculosis of which there was not the slightest indica-
tion before the injury.

These decisions afford substantial support to this claim. They would
seem to thoroughly discredit the theory of defendants that tuberculosis
cannot develop out of traumatic injury. It may be urged that in the
cases cited injury was more serious than in the case at bar. It should
be borne in mind, however, that the record justifies the assumption that
injury did occur. While in the immediate circumstances of the accident
gerious results were not to have been expected, the seriousness of the
injury developed rapidly after the date of same.

The arbitration decision is affirmed.

Dated at Des Moines, lowa, this 28th day of October, 1924.

Seal A. B, FUNK,
lowa Industrial Commissioner,

Appeal pending.

ANEURYSM DUE TO AGGRAVATING PRE-EXISTING CONDITION

Willlam Gardner, Claimant,
Y8,
Scandia Coal Company, Employer,
Sherman-Ellis, Inc., Insurance Carrier.
Clarkson & Huebner, for Claimant;
Stipp, Perry, Bannister & Starzi , for Defendant

In Review Before the Towa Industrial Commissioner

Arbitrators being walved by stipulation of counsel, this case was sub-
mitted to the Deputy Industrial Commissioner, at Des Molnes, October
8, 1924, whereupon finding was for claimant.

On the 29th day of Janunary, 1924, in the employ of the Scandia Coal
Company, Willlam Gardner was the victim of accidental injury under
these circumstances:

Driving mine entry, he was canght by a mass of falling slate while
in a stooping position which doubled his body In a jackknife position
with his head between his legs. He was released In a badly disabled
condition and carried to his home in Des Moines, where he was bed-
ridden for & number of weeks, while under the care of Dr. J. W. Osborn.
No bones were broken.

The physiclan diagnosed the case as “brulsing and spraining of the
muscles and ligaments, and he had torn the periosteum loose under-

‘meath the second and third ribs. After about two or three months when

he did not improve we sent him over and had an X-ray which showed
an aneurysm at this point.” Dr. Osborn further testifies that In his
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opluion the injury of January 20, 1924, either caused this aneurysm or
nggravated or accelerated it

This statement is supported by Dr. D, J. Glomset, and Dr. Eli Grimes,
bath leading physicians, of Des Moines.

Called by the defendant, Dr. M. M. Myers, of Des Moines, on direet
examination emphatically challenged the conclusions of the physicians
quoted, indulging the statement that in his opinion the injury had nothing
to do with the subsequent disability of the claimant, These statements
were materially modified (n cross-examination, however.

Dr, O, J, Fay, of Des Moines, in a deposition appearing in the record,
ns Defendant’s Exhibit D, in direct examination expressed the opinion
that the blow in question would not cause eneurysm of the uorta, and
gave it as his opinion that the cause of the aneurysm was syphilis. He
later admitted, however, that incressed blood pressure from this injury
might canse a weakened aorta to bulge out into an aneurysm. Further
on in his testimony he appears to have expressed the opinifon that
while the weight of the mass of slate would mot produce the aneuryam,
hls struggle to release himself would increase blood pressure which
might aggravate it. “He probably tried to get out from under it. At
least I wonld. That exertion, you see, could cause it just the same as
hard work."

It is a fact undisputed, that Willlam Gardner for a long time prior
to his accidental injury, was an unusually steady worker. The work
ut which he was engaged at the time of his Injury, that of entry driving,
is understood and admitted to be of a very heavy character, and it
would peem that the strength and assiduity of the workman made him
especlally efficlent at this stremuous manual labor, There is nothing
in the record to indicate any Indisposition whatever lh the mature of
his present trouble, or of any kind whatever. The development of
aneurysm following the injury was of such serious character as to ap
parently destroy his capacity to earn. The doctors, excepting Dr. Myers,
positively stated that his injury is total and permanent.

Numerous tests established a Wasserman plus record, indicating the
presence of syphilitic infection, but a preponderance of medical testl-
mony in the record sustains the contention of claimant that he would
have continued bis strenuous employment indefinitely but for the accl
dent in question,

In such cases as this, we are not much disposed to rely upon the re-
mote contingency of colncidence as an explanation for disability result-
ing, It is commonly held in compensation jurisdiction that any Injury

arising out of employment which causes disability which would not

ocour but for pre-existing cause, but of which the pre-existing cause I8
not the proximate cause, is definitely compensable. There is -am
support for this statement.

mmnmhmwwmwimmﬁ-

wuv.nmmmmwmw

‘We quote: ] =T L

*hummrmmmmwtmnh

it the injury s mmhumﬂmumf

WORKMEN'S COMPENSATION SERVICE 103

the course of the employment. The fact that the accident of ftself
would not have been sufficient to cause the injury in the absence of a
pre-existing disease is no defense, for the employer takes the employes
as he finds him, and if the accident accelerates or aggravates & pre-
existing diseased condition the injured party is entitled to compensa-
tion."

In Honsen vs. Dickinson, 176 N. W. 823, the lowa Supreme Court has
definitely sustained this holding. In the course of his employment Han-
sen hit his leg with a hammer, The small bruise sustained resulted
in conslderable disability. The workman was subject to gomorrheal in-
fection, but for which it was admitted his injory would not have resulted
in incapacity. It also appeared that but for the bruise resulting from
the blow of the hammer the existing infection would not have produced
disability at the time, or in the manner herein stated. The court held
for the workman, its most significant stalement being, “the claim is not
based on disease, but what the bruise did with the disease."

It is therefore held herein that the injury sastained by William Gard-
ner, January 29, 1924, is the proximate cause of existing disability, which
is shown by the record to be total in character and permanent in
quality.

WHEREFORE, defendants are ordered to pay to this clalmant the
sum of $15.00 a week for the period required by law, medical and surgical
charges being subject to department adjustment.,

Dated at Des Moines, this 12th day of November, 1024,

Seal J A. B. FUNK,
Towa Industrial Commissioner,
No appeal.

COMMISSION SALESMAN DENIED COMPENSATION

L. E. Robinson, Claimant,
V8,
Paddock Broom Company, Employer,
The American Mutual Liability Insurance Company, Insurance Carrier.
Phelps & Burke, for Claimant;
'Woll?e Wolle & Claussen, for Defendants.

In Revicw Before the Towa Industrial Commissioner

In arbitration at Clinton, May 22, 1924, the Deputy Industrinl Commis.
sioner found for defendant. ¥

Appenl is based upon the allegation that the arbitration decision is
contrary to law and not in accordance with facts submitted,

Defense is founded as follows:

1. The injury upon which this clalm is based occurred In Minnesota,
and hence, beyond the jurisdiction of the Towa Industrial Commlissioner.

2. Claimant at the time of his injury was an independent contractor.

3. The injury alleged did not arise out of employment by the de-
fendant.

The evidence in this case shows that at the time of his Injury and
for sometime previous L. E. Robinson had been gelling brooms on com-
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mission in a territory covering practically the north two-thirds of lowa
and the south one-third of Minnesota.

This is all the relation Involved as between employer and employe
except the incidental fact that the employer had furnished Robinson
with a Ford touring car with the understanding that claimant was to pay
all the expense of maintaining the said ear as to running operations and
repairs and to return the car In as good shape as he took it, natural
wear excepted.

The alleged accident occurred January 14, 1923. On the Thursday
previous clalmant had driven the car to his home in Minneapolls. He
sald: “We worked all day Friday and Saturday and practically all
Sunday putting the car in order for operation.” While working with
the lighting equipment he was struck in the eye with a screw driver
which resulted In serious loss of vision.

Under holding of the courts it is held that this case is within the
jurisdiction of this department,

Circumstances submitted strongly suggest independent employment.

Since, however, the third ground of defense seems so clearly substan-
tial, we pass to the question as to whether or not this injury arose out
of and In course of employment of L. E. Robinson by the Paddock Broom
Company.

In the earlier part of his mn;emcnt with this defendant claimant
had traveled by public conveyance paying all his own expenaep\ Under
the terms hitherto stated, the car belonging to the employer might be
used by claimant. It was turned over to Robinson. Claimant's Hxhibit
“A” and other evidence indlcates that at the time of the accident nego-
tiations were pending for the purchase of the car by Rcbinson.

In order to establish compensable relationship the workman at the
time of his injury must have been performing some service for his em-
ployer.

In this case the repair work done by the workman was wholly self-
gerving since it was incumbent on him to keep the car in working order
at his own expense, Usunlly an overhaunling job requiring several days
of time would be done at a public garage. It was done by this claimant
instead, not as a favor to his employer, bul to save expenditure on his
own part out of his own earnings. It was wholly immaterial to this
employer how or by whom this job was done. If at a public garage it

could not be assumed that any responsibility could have been imposed
upon him for any incident of such service, and so it was when the claim-

ant chose to save outlay from his own earnings by doing the work him-
self.

If on the highway remote from a public garage some emergency had
arisen requiring incidental repair and in meeting this emergency elaim-
ant had received this injury. it might have been covered—that is to say,
if the employment were not held to be independent, but the eclrcum-
stances of this case involved no such emergency.

There |8 no dispute whatever as to facts and circumstances mﬂnm
to the employment and to the injury involved. The crux of the situss
tion is that all expenses of operating this car, even including expense
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of insurance on same, was to be borne by claimant. Tt is diffienlt to
understand the reaction of counsel in insisting that coverage oxiats
while admitting, and even stressing the fact, that hig client was at the
time of the Injury merely meeting the obligations of his agreement with
the employer, wherein it specifically appears that the employer was not
to be responsible for upkeep of any kind or character. Robinson was
working for himself and not for the Paddock company when hia eyve

was injured.
Counsel submits a number of perfectly good decisions in cases where
thelr terms may r bly be supplied, bot they do not afford support

to his contention. We read with surprize his statement that: “Our
courts have been uniform in holding that the Workmen’s Compensation
law was enacted and should be construed for the benefit of the work-
man.” We had mot supposed that any law, on any subject, in any
known jurisdiction had been enacted for the bemefit of any particular
interest, unmindful of any other interests. On the contrary, it has been
assumed as fundamental that all law is enacted and Is to be construed
in the interest of justice to all classes and conditions of men. In sup-
port of his strange contention counsel quotes the Supreme Court of
lowa as declaring in Elks vs. Conn, 186 Iowa: “The compensation law
is for the benefit of the workman.”" What the court actually said in this
case is: “The compensation law Is for the benefit of the workman and
soviety in general” which puts an entirely different face on the matter.

In his brief and arg nt I for clai t indulges in strictures
wholly unwarranted in eriticism of the Deputy Industrial Commissioner
in guestioning the claimant wpon the witnesa stand. The manifest pur-
pose of Mr. Young was simply to develop the facts bearing upon ques-
tions vital to the decision he was required to make, It is a common
practice in all courts for the sitting magistrate to assist himself in a
just decision al any stage of the submission of testimony by interro-
gating witnesses for the purpose of establishing a complete understand-
ing as to facts and clrcumstances,

The declsion of the arbitration committee is affirmed.

Dated at Des Moines, lowa, this 26th day of June, 1924,
Seal A. B. FUNK,

Towa Industrial Commissioner.

Pending in district court.

ALLEGED ELEVATOR ACCIDENT NOT PROVEN
Charles Joiner, Claimant,
vi.
Cudahy Packing Company, Defendant.
C. R. Metcalfe, for Claimant,
Snyder, Gleysteen, Purdy & Harper, for Defendant.

In Review Before the Towa Industrial Commissioner

At Sioux City, December 2, 1921, finding in arbitration was for the de-

fendant.
lwm“mm the last half of 1917, this claimant was in
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the employ of the defendant packing company. He alleges that on the
24th day of December, 1917, he sustained an injury to his knee which is
the cause of serious existing disability in his left leg.

August 16, 15921, nearly four years after the alleged accident, there was
filed in this department an application for arbitration due to alleged in-
Jury. No definite date of injury was named, but it was alleged that notice
was given the defendant on the 26th day of December, 1917.

A motlon of defendant for more speciflc statement was sustained,
whereupon on September 26, 1921, an amendment to claimant’s petition
was filed, alleging as cause of injury that claimant “slipped and fell on
the greasy floor,” causing injury to his knee joint’

A second amendment to claimant's petition, filed November 18, 1921,
aets out as proximate eause of injury an elevator accident not hitherlo
alleged.

Al the arbitration hearing claimant testified that he was in the sérviee
of the Cudahy Packing Company skimming grease, running elevator and
performing other services; that while descending in the elevator with
twenty gallons of liguid lard the elevator fell from the fourth to the
first floor, the fall throwing him out of the cage, bumping his left knee
and spilling the tank of grease.

He further testifies that while washing up the grease he slipped again,
inflicting a second injury to his knee. He positively fixes the date of
this accident as of December 24, 1917. He testifies that some twenty
minutes later he informed his foreman, Larry Jordan, of his accident.
He declares that while his leg sustained serious injury many years pre-
vieusly, it had not in recent years given him any trouble whatever and
had required no treatment and caused no measure of disability. He says
that on December 24th the leg at once commenced to swell up and soon
reached nearly twice its natural size.

Bie, Murphy was called to his home. Asked how long after the injury
Dr, Murphy's call occurred, he stated: “The injury was done on the
24th and Dr. Murphy eame down on the 26th.” It seems the doctor ad-
vised Joiner that it was not a case within his line of practice and that
he must go to a hospital. At St. Vincent’s hospital he was operated upon,
but no evidence appears as to what occurred there, the excuse being
that the doctor who performed the operation and gave after treatment
had left the stafe,

Claimant returned to work at the Cudahy Packing plant June 26, 1918,
where he continued in service until about the middle of October fol-
lowing. )

Herbert Washington testified that he was in the employ of the Cudahy
Packing Company in December of 1917. He testified that he saw Charley
washing the greasy floor of the press room, and saw him slip and fall
while so engaged. He states that the date of this fall was Docemm
24, 1917, He further testifies that two days later, December 26th, he
told foreman Jordan of Charley’s accident, in explanation ol! why he m
not return to work.

In this record appears the depoultiou of Lewis .:I'nhmml. taken in
Clark County, Alabama, November 10, 1921. Deponent states that he

WORKMEN'S COMPENSATION SERVICE 109

saw Charles Joiner skimming grease in an elevator when it “got loose
from him and he fell over and busted the box of grease on him.”

In replying to interrogatories submitted by claimant in direct examina-
tion, he repeatedly identified the date of this injury as of December 24,
1917. In cross interrogatories he declared he could not state the day
nor the month nor the year when the accident he deseribed occurred.

These and several other witnesses called by claimant testified that
they had no knowledge of any trouble Joiner had with his leg prior to
the date of alleged injury in the way of pain or necessary treatment
within recent years.

Oscar F. Smith, now in the employ of the Smith Electrical Works of
Sioux City, was called by defendant. Ha testifies that in the years 1917-
18 he was division timekeeper at the Cudahy plant. [t was his duty to
check up the men in his division twice each day. He knew Charles
Joiner. Refreshing his memory from the pay roll before him, witness
stated that claimant did not work for this employver on the 24th of
December, 1917. In fact, he did not work from December 22nd until
the following June 26th. He further states that Lewis Johnson, deponent
hitherto referred to, was not in service at the plant at the alleged date
of the alleged accident. In faect, his last day’'s work before Christmas
was December 20th. Witness states he never heard anything about any
injury sustained by Joiner at the Cundahy plant prior to the bringing of
this action mearly four years later.

C. L. Heffner qualified as office manager of the Cudahy Packing Com-
pany. He testifies the letter of counsel Metealfe, identified as Exhibit
4, dated nearly four years after the date of alleged mccident, was the
first notice he ever received or knowledge he ever had as to any claim
for injury, or any injury having occurred to Charles Jolner during his
service for the Cudahy Packing Company.

Larry Jordan, foreman tank department of the Cudahy Packing Com-
pany, knew Charles Joiner intimately while in the service of this em-
ployer. Saw him twenty or thirty times a day. Had hired him when he
commenced work at this plant. Was advised of his lameness and he was
given work accordingly.

Jordan further testifies that on a number of occasions Jolner talked
to him about his knee g‘lrlng him so much trouble he couldn't work;
that he couldn't rest with it in the evening and couldn’t sleep with it
He states that on the 19th or 20th of December, immediately previous
to the alleged date of injury, Joiner asked to be away for two months
that he might he operated upon by a doctor who had promised to
strafghfen his leg and put it in shape lke the other one. Jordan gave
his consent to this arrangement, and put him to work again when he
returned the following June. Upon his return witness declares he was
told by Joiner that his leg was in worse shape than usual. Savs post-
tively that Joiner at no time referred to any aceldent or injury while
in this employment, and had no knowledge or notice of any alloged basis
for claim on account of such accldent or injury until it came through
Exhibit 4 of this record—the Metcalfe letter.

Dr. Frank J. Murphy, testifying for claimant, stateg that he made an
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examination of Joiner's alling leg when called upon for this purpose. He
informed claimant that this case was not in his line; that he must go to
the hospital for treatment. He had not much definite recollection as
to exact conditions, but did not recall external evidence of recent wound.
He pays the knee was full of pus when he saw it. Could not identify
the date, but the date of his visit was positively Identified by Joiner as
December 26th, two days after the alleged accident, The doctor states
that more time than two days or three or four days would be required
to form such a deposit of pus.

Introduced by defendant, Dr. W, J. Cronin testified that it would be
impossible to get pus in a joint in the time between the dates of the
accident and the visit by Dr. Murphy, as identified definitely by ¢laimant.

A number of witnesses called by defendant testified they were advised
a8 to the fact that Charles Joiner was having a good deal of trouble with
his leg before the 24th of December, 1917; that he had to poultice it and
otherwise favor It to glve him temporary relief. All these witnesses testl-
fied that they never heard anything directly or remotely as to any injury
to Joiner during his service in the Cudahy plant on or about the 24th
day of December, 1917, or al any other time,

In connection with this review proceeding this voluminous record of
264 pages, together with exhibits and deposition have been given careful
scrutiny, and such scrutiny would seem to justify the conclusion of the
arbitration committee, The claimant has utterly falled 16 prove by pre-
ponderance of evidence that the disability from which he suffers is in
any measure due to any ineident of employment by this defendant.

The pleadings in this case do not invite confidence. The petition for
arbitration is very vague as to dates and facts. The first amendment
still fails to develop definite cause of action. No mention of any elevator
:o;;ldtmt u:u :::dn until the second amendment appears which closely
lollows the deposition from Ala
iy bama where the alleged incident may
i [n good falth cases claimants sometimes find difficulty in identifying
mportant dates, but in such cases of good fafth it 18 usually possible to
establish the fact of Injury from corroborating eircumstances.

In this case the date of Injury is definitely fixed es|
several witnesses at a tlme when it could not have :’cemmt:;ﬁ. ::
record evidence that must be accepted,

The alleged elevator accident as finally relied upon was sensational,
not to say spectacular, if it actually occurred, Counsel makes light of
the fact that no fellow workman in a room, perhaps 50x100 feet in which
the clevator shaft stood had any recollection of the alleged fall of the
elevator. Such a fall from the fourth to the first floor, a distance of
probably thirty-five feet, would call every man from his post in amaze-
mmt at the terrific uffair. And the spilling of twenty gallons of Bquldu
:&r: ‘upon bel:: floor of the press room would have been an lnqidmm
o have been forgotten by e spilling or the
bt R by .ln.v person witnessing the spilling or the

_The testimony of doctors is by no means mmrln;ntoth-ymh:
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bility of the disability from which this claimant suffers having arisen
from the incident of injury as alleged.

Probably in no other of the forty-four compensation states would this
petition for arbitration have secured department recognition.

Defendants plead statute of lmitation, but under our law, or perhaps
lack of law, ft seems necessary to deny relief. Nevertheless, it should
be understood that in bringing action nearly four years after the alleged
date of alleged Injury a claim for compensation must be regarded with
morée or less of doubt, not to say suspicion.

Ignorance of the law is plead by claimant in excuse for this extremely
dilatory proceeding. Legal presumption runs counter to such plea, but
fgnoring this fact ignorance in this case is not fairly presumable. The
Cudahy Company at Sioux City was employing nearly two thousand men.
In all large plants workmen are advised by posted notices and by other
forms of instruction as to procedure in case of accident under the terms
of the compensation statute. Tn all such plants injuries are compara-
tively frequent and legal provislons are exercised. Workmen talk over
such matters collectively and Individually. It is not reasonable to assume
that after six months of such relationship this claimant should have
known mnothing of the compensation statute as alleged. If this were pos-
“sible, 1# it probable that in case of such serious disability, due to cause
as alleged, no suggestion of relief from any sympathetic source should
have been made until the lapse of nearly four years?

In cases evidencing good faith where doubt may exist as to the source
of injury, or the measure of disabllity, the rule of inherent probability
should be intelligently exercised, The application of this rule affords
little support to this claim. In view of the credibility of witnesses, the
detalls developed in evidence and the conclusions most reasonable of
adoption, deliberate judgment points the way to denial of award.

The arbitration decision is affirmed.

Dated at Des Moines, lowa, this 18th day of January, 1924.

Seal A. B. FUNK,
Towa Industrial Commissioner.

Pending In supreme court.

BORDER LINE CASE—AWARD
Louls R. Sayres, Claimant,
V8.
Martha Washington Doughnut Shop, Employer,
Southern Surety Company, Insurance Carrier.
H. P. Daly, for Claimant; - "
Risher, Adams & Brown, for Defendants.

In Review Before the Towa Industrial Commissioner
Hearlng at the department before the Deputy Industrial Commissioner,
December 6, 1923, resulted in an award of $A7.20 for disability covering

a period of six weeks.
Louls Sayres alleges that he was injured on or about September 25,
1923, in the employment of the defendant Doughnut Shop, at Des Moines.
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Al an early hour In the morning he was arranging the contents of an
ice box In the bagsement of the building. Meanwhile, his right hand
wits resting upon the edge of the refrigerator, standing about three feet
high, when the heavy lid, because of & broken hinge, fell upon his hand,
breaking one of the bones thereof.

Testimony of clalmant and olther witnesses introduced is not definite
is to the exact date, or as to various statements more or less corroborat-
ing.

It appears in the evidence that on the day following the injury Sayres
wag jafled for gambling or intoxication, or both. Defendant relies chiefly
upon evidence of this nature to defeat award.

The question is, however, was the claimant disabled, and did his injury
arise out of his employment? Intoxication could be successfully plead
only in case it could be made to appear to be the proximate cause of
injury, and nothing submitted in evidence suggests such assumption.

Examination of this record in the process of review is by no means
satisfuctory. The case s lacking In clean-cut statement and definite
incident.

These conclugions, however would seem to be justified. The accident,
substantially as outlined, seems highly probable, indeed much more than
a matter of conjecturs, It had its inception in the broken hinge to thé
top door of the ice chest, This hinge condition was a matter of general
knowledge about the establishment. A number of witnesses among the
employes, including Mrs. Frase, one of the proprietors, while manifesting
no particularly friendly attitude toward the claimant, all recall the fact
of Bayres having had an injured hand, and admit knowledge as to the
rofrigerator aceident.  Furthor corroboration appears in the testimony
of two witnesses at Sayre's boarding house, who had knowledge of the
injured hand and who recall substantial relation as to the accidental
injury. ’

In view of all elements of greater probability developed in this case,
the conclukion reached by the Deputy Commissi t istently
be disturbed.

The arbitration declsion is affirmed.

Dated at Des Moines, lowa, this 27th day of December, 1923.

Seal A. B. FUNK,
Jowa Industrial Commissioner.

No sppeal.

DEPENDENCY OF PARENT ON BASIS OF CONCLUSIVE PRESUMP-
TION TO CEASE AT LIMIT OF MINORITY PERIOD

Mrs, Clara Double, Surviving Parent of Harold Lage, Deceased, Claimant,

b
Towa:Nebraska Conl Company, Employer,
Integrity Mutual Casualty Company, Insurance Carrier.
Clarkson & Huebner, for Claimant, 2
H. W. Raymond, for Defendants,
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In Review Before the lowa Industrial Commissioner

On the 12th day of January, 1922, Harold Lager, son of this claimant,
sustained a personal injury in the employ of the defendant coal company,
which resulted in his death June 23, 1923,

At the arbitration hearing October 16, 1923, it was contended on the
part of the claimant that the defendant insurer is held in weekly pay-
ment to the surviving mother for a period of 300 wecks, less woekly
payments made before the death of Harold Lager.

Claimant also contends that if dependency on the basis of conclusive
presumption continues only until the date of majority on the part of the
deceased, that the record establishes dependency on the basis of actual
contribution.

Defendant contended:

1. That the relations of the deceased workman to this claimant es-
tablished a staus of emancipation from legal obligation to the claimant.

2. That in the event an award was made it should cover the period

only from the death of Harold Lager to the date when the workman
would have reached the age of twenty-one years.

The arbitration committee found that: 3

Under statutory conclusive presumption of dependency the claimant is
entitled to compensation payment at $10.00 a week as from date of the
death of the workman up untll December 21, 1924, the date the deceased
would have reached majority,

That the claimant was not in any degree actually dependent for snp-
port on the deceased at the time of his injury and that, therefore, the
compensation payment to the claimant is limited to the amount and
period named in the preceding paragraph.

Both parties appealed from this decision.

In this action no issue was raised excepting as hereinbefore stated, all
other questions having been settled by stipulation on file,

The record fafls to support the contention of defendant that at the time
of his death, Harold Lager had been emancipated from legal obligation
to this claimant,

The record justifies the committee in its finding that claimant was not
in any degree actually dependent for support upon the deceased.

During the employment of the deceased by the defendant, the monthly
earnings of the stepfather as head of the family were $225.00, ample
for the support of himself and wife. The fact that Harold Lager paid
some old family debts and contributed in a measure to the family budget
does not establish actual contribution as to actual dependency.

The question remaining is as to whether or not parents are entitled
to compensation payment for the death of a minor son beyond the date
at which the said son would have reached his majority.

Upon this question the decision of the committee is consistent with
the holding of this department in Keyes vs. American Brick & Tile Com-
pany, In its decision in review filed April 2, 1917. This holding was
affirmed by the district court of Cerro Gordo county, but was not passed
upon by the Supreme Court. !

In the Keyes case dependency on the basis of conclusive presumption
was held to continue only to the date when the deceased minor son would
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have reached the age of twenty-one years, and further, that any depend-
ency that might be established on the basis of actual contribution on:lrl
entitle the claimant to weekly payments for the remainder of the period
eeks following the date of majority.

nrl::orh: contention of claimant Iz good, then If a minor son shall lose
his lite in employment an hour before his majority, his employer is held
in payment for nearly six years beyond his minority pefiod even if he has
never contributed a cent to the support of his parents. If, on the other
hand, he were killed an hour later, his parents would receive in com-
pensation not a single cent. No legislature ever intended to establish
such a grolesque theory.

u“'ﬂl’kf;ﬂ'a compensation is bottomed on the theory that industry
shall make restitution to an injured workman or to the dependents of
one who loses his life in service on the basis of loss of earnings or loss
of support. The law provides that certain persons shall be conclusively
presumed to be dependent, that is to say, that without proof dependency
shall be presumed.

Such presumption is certainly not Intended to be so strained as to
work violence to the basle theory of compensation, or the plain principles
of equity. Conclusive presumption logically applies in case of depend-
ency on the part of a wife or children under the age of sixteen years.
Loss of support In such cases 18 a matter of common experience. On
the part of legislators it required extreme compassion to include parents
in the list of those conclusively presumed to be dependent upon a minor
son, even during the minority perfod. Surely, they did not mean to have
it presumed that loss of support on the part of parents affords bhasis
for compensation years into the majority period.

If the statute Is obscure, In reaching conclusion as to its meaning why
not apply the test of inherent reasonabloness? The General Assembly
herein meant to frame a statute consistent in its support of the prin-
ciple that compensation payment should be on the basis of actual lnm.
I8 it reasonable to assume that in this particular legislators so far aban-
doned this principle as to Intend that compensation to parents as from
a minor son should be projected years and years into the majority
perfod? Is it reasonable to assume that they meant to afford more than
the coverage of conclusive presumption within the minority period, and
that if actual loss were established payment should continue during the
remainder of the 300 weok period on the basis of such actual loss?

With a single exception lowa is the only state in which parents of &
uhurm‘mhrﬂshhhdﬁdiammmtuucmlpv
sumed to be dependent. In the excepted state of Washington the law
recognizes the obvious in logic and equity by specifically saying that in
such cases payment shall cease at a date when the deceased minor son
would have reached the age of twenty-ome years.

The statute fixes the amount of dependency as due a minor son at two-
thirds of the amount in other cases of dependency npon this huh.lt
may be contended that this diminished payment was intended to provide

for projecting this dependency to any necessary extent within 300 weeks

beyond the majority perfod. It is more reasonable to assume that this
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deduction was made because of the fact that in the usual family relation
where the minor continues as a member of the home, the contribution s
materially reduced by necessary expenditure for his board and other
elements of fumily contribution to his care. On the basis of actual con-
tribution only in very rare cases would parents receive from the death
of the son the maximum, or anywhere near it, as in this case.

Statutory expr i and experience draws a plain line of
demarkation noting the changed relation between parents and children
at the end of the minority period. Below this line parents are held in
obligation for support, and children are bound in obligation for service.
Crossing this line, conditions are automatically changed. Parents may,
and In this generation they frequently do voluntarily contribute support.
Children may, but in these days they usually do not render substantial
service. They have plans of their own as Lo personal careers and obli-
gations of thelr own as to family support in new relations assumed. If
the legislature of Iowa has made it possible to heavily tax industry on
the assumption that a minor son would continue to turn over to his
parents wages earned years after he reached his majority, gross Injustice
based on ridiculous assumption is wrought. 4

The claimant bases her demand for 300 weeks of payment substan-
tally upon the contention that the statute provides for 300 weeks of
payment in usual cases of dependency; that her clalm to this coverage
becomes o vested right,

It is admitted that a good deal of force is given in compensation Juris.
diction to the condition at the time of the injury, but thig theory may
become logically and equitably nnworkable,

In this connection, it is well to consider:

“tHggndelle va, Piedmont & Georges Oreek Coal Company, et al., 111
Atl. 134 W. C. L, J,, Vol, 6, p. 535.

In this case a husband was killed June 9, 1917, leaving a widow and
infant child. The child died October 20, 1918, and December 11, 1918, the
widow remarried. The court held that where a dependent widow of a
deceased employe, awarded compensation, remarried at a time when she
is without dependent children, a child dependent at the time of her hus-
band’s death having died, compensation ceases,

In discussing the case, the court said:

“The sole question to be decided is the proper construction of section
43 of artiele 101 of the Code which is in part as follows:

In case of the remarriage of a d 1 idow of a dac d employe
without dependent children, all compensation under this article shall
cense * * ¢

Did the Legislature mean by the language above quoted that, on the
remarriage of the widow without dependent children of the deceased
usband living at the time of such remarriage, compensation should
cease, or were the words ‘without dependent children’ intended to refer
hack to the date of the death of the deceased?

The respective interpretations of this language contended for are ably

the dissenting opinion of the chairman of the commission,
and by th:&pm_oluusﬂm;;rw:;setmt hctrtu“ in the bri:ta of
appellant | appellee, respectively. a matter grammatical con-
struction both views are possible, although even from this point of view
we think the conclusion reached by the circuit court is the sounder. Of

=

i
z
g
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opurse the leglslative intent ns gathered from the entire sectiom, and
:r:m all parts of the sct which throw light uwpon it would be controlling
even if the grammatical constructlon were doubtful. And we find no
difficulty as to this in reaching the same conclusion as that arrived at
by the circult court. j = i

We can see no reason why the compensation should cease on the re-
marriage of the widow when there were no children at the date of the
death of the deceased husband, and not on the happening of the same
event when there were dependent children at the death of the husband,
but nooe at the time of the remarriage. On the death of the child the
widow was entitled to the entire amount awarded because she was then
the only dependent on her deceased husband, and not, as to any part of
the award, because she has been the mother of the child, In other words,
ghe was In exactly the same position in reference to the award as she
would have been If she had been the only dependent at the time of the
death of her husband. @ t of the award, when made had no
reference to the number of dependents, but to the character of depend-
ency. "

In Washington case of Boyd vs. Pratt, ef al, 130 Pac. 371, appears a
state of facts quite anulogous to those of the case at bar and interesting
reasoning of the court in relation thereto. We guote:

“The only question involved in this case is one of statutory construc-
tion. James Boyd, aged 19 years, was killed while in the employ of the
Pacific Coast Coal Company, He had for about.18 months contributed
to the support of his mother, That she was dependent upon him is ad-
mitted, In due time Catherine Boyd, the mother, filed a claim with the
industrial insurance department, and an order was entered allowing
her $20 per month until the time when Jameg Boyd would have arrived
at the age of 21 years, From this order an appeal was taken to the-
superior court, where the order of the department was reversed, and an
order allowing $20 a month so long as the dependency continued was
entered. From this order the department has appealed.

Both the department and the respondent rely upon the same statute
(subdivision 3 of the p tion schedule, being section & of the act of
March 14, 1911 (Laws 1011, ¢. 74), relating to compensation of injured
workmen. The statule, 8o far as it is pertinent to our inquiry, reads as
follows: ‘I n * = ® Jeaves a dependent * * * a monthly pay-

ment shall be e to ench dependent equal to 50 per cent of the average
monthly support actually received by such dependent from the workman
during the twelve months next preceding the occurrence of the injury,
but the total payment to all dependents in any case shall not exceed $20
per month, * * ¢ If the workman is under the age of twenty-one years
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surd result. The act being passed for the purpose of compensating de-
pendents, the present order of the department would deny compensation
it the death oceurred one day before the deceased was 21: but, if it
occurred one day after, the compensation would continue as long as the
condition lasted. The material object of the statute was to protect de-
pendents, and not to fix arbitrary limitations.”

In this case it was clear that on the basis of cogelusive presumption
payment should cease at the date when the deceased would have at-
tained his majority; that the mother was actually dependent for support
upon the minor son and the court righted the wrong of the commlission
in making the conclusive provision an agency for depriving her of her
rights on the basis of actnal contribution received.

The Washington law does not say that any other rule should apply in
Justice to this claimant, but the court recognized the essence of equity in
the logical application of the statute. Our law does not say that any rule
but conclusive presumption shall apply in cases like the one at bar, but
logical inference clearly suggests the application of both rules of de-
pendency based on conclusive presumption and also upon actual con-
tributions of support.

Compensation jurisprudence is comparatively new, Legislation was at
first more or leas experimental, and as yet is by no means beyond this
stige of development. In this uncharted field legislators have done thelr
best to work out a finished program, but with the natural result of much
incompleteness of detail as to meeting every remote contingency and
in the clear expression of legislative intent. As administration has feit
its way along dim trafls it has frequently found iteclf without precedent
and without recorded experlence. Where the law has seemed ohscure,
and where the authorities have afforded little lght, it has been the way
of this department so to decide as hest to meet the dictates of common
sense and simple equity, and in so deciding we have been so well sus-
tafned ng to feel encouraged to further porsue this ordinary policy. In
devotion to this purpose we reach a conclusion as to what In this case in
equity and justice ought to be the rule, a role entirely consistent with
delibérate legislative intent and suggesting no violence to statutory ex-
pression.

The decision of the arbitration committee is affirmed.

Dated st Des Moines, Towa, this 22nd day of November, 1923,

Beal . ) A. B, FUNK,
Iowa Industrial Commissioner,
Pending in supreme court.

AGENT NOT INDEPENDENT CONTRACTOR
Robert J. Tyler, Claimant,

International Correspondence Schools of Scranfon, Pennsylvania, Em-
ployer,

American Mutual Liabllity Insurance Company, Insurance Carrfor,
1. B. Purcell, for Claimant,
J. L, Wolte and George Claussen, for Defendants.
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In Review Before the lowa Industrial Commissioner

On or about the 7th day of June, 1823, claimant was seriously injured
in the service of this employer.

In arbitration at Clinton, April 16, 1924, it was held that Robert J.
Tyler suffered a personal Injury on the Tth day of June, 1923, in the
course of and arising out of his employment by the International Corre-
spondence Schools of Seranton, Pennsylvania, resulting in a 714 % per-
menant disability. On the basis of earnings, in excess of $25.00 per
week, an award for §15.00 per week for thirty weeks was made.

Defendants resist payment of this award, alleging that the service of
the claimant at the time of his Injury was in the nature of independent
employment,

The contract between ployer and ploye, appearing in this record
as Claimant’'s Exhibit 1, among other conditions, recites the following:

“First. The sald Employe shall devote his entire time and attention
e:clusluly to noliclting contracts for Scholarships in the International
and to make collections from students of said
Sclwoiu. in accordance with the prices, rules, and regulations to be put
into effect from time to time by sald Employers,

Third. The sald Employe expressly agrees to forward a dally report
each and every working day so long a8 he is in the service of the said
Employers, On any day that sald Employe has not received any moneys
for said Employers, he will nevertheless forward a report marked “No
Business" and will also state in the report what work he did on that day
and where same was performed,'”

There conditions would clearly indicate that the relations of claimant
with the employer was hy no means that of independent employment.

The fact that he was bound to devote his entire time and attention
exclusively to the business of his employer strongly suggests compensable
relationship. This rolationship would seem to be thoroughly clinched
by the fact that claimant was required not only to make a daily report on
days when there was business to turn in, but to report on other days—
days of no business—and o partieular was the employer that he required
him to state “what work he did on that day and where same was per-
formed."

These conditions would seem to leave no footing for the defense of in-
dependent employment plead by these defendants,

The contract provides for payments on a commission basis, The
clalmant testified at the arbitration bearing that he was working on a
salary of $25.00 a week, together with certain commissions,

If it were vital in order to establish relationship between these parties
uhvhﬂmdmtmumﬂlynmumhthm
sary to go into the matter with some degree of care. But whether pay-
ment was on a commission basis wholly, or salary with commissions, is
not material to the lssue.

Workmacconmutlum by Schneider, kmﬂmmm&-

leatfons of jts character, muuauumn:mmwmm_--.

pensation furisdiction. Beginning on page 170, many cases are moted
where workmen are held employes, and not independent contractors.
Following are given a number of these cases. On the bottom of the page
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on which they appear is cited a case upon which statement made 1§
founded.

A carpenter employed periodically at a daily wage by a shopholder, in
whose shop he is put to work to fill an order for window frames on the
basis of 25¢ per frame.

A man employed to collect cream and deliver butter at a stipulated
wage, recelving an additional amount for the use of his automobile and
to hire a helper, the employer exercising full control over the man and
his helper.

Bowling Alley boys. Working periodically at setting up pins and re
celving 255 of the amount received by the owner of the alleys for each
game served by the boys,

A person employed to collect bills for about two hours per day at a
compensation agreed upon at the time, and with one unimportant ex-
ception was not employed by anyone else,

A miner employed to mine, at a fixed price per ton, using his own tools
and being paid for timbering,

A man employed to haul, at a certain price per gallon, who furnishes
his own horse and wagon.

One employed by the hour, using either his own wagon or one of de-
fendant's, subject to discharge at any time.

A real estate agent, agreeing to devote his entire time to selling his
employer's lots on commission,

A bread salesman, who is paid a percent of the retafl price of the bread
he sold.

Cases of a simllar character conld be quoted almost indefinitely, and In
most of them evidence of relationship of employer and employe s less
definite than the case under consideration.

The medical evidence In the record justifies the extent of disability
found In arbitration,

The decision of the arbitration committee is affirmed.

Dated at Des Molnes, Towa, this 17th day of October, 1924.

Seal A. B, FUNK,
Towa Industrial Commissioner,
No appeal.

STATUTORY DESERTION NOT ESTABLISHED

Mrs. Beda O'Farrell, Claimant,
Vs,
Wright Construction Company, Employer,
Fidelity & Casualty Company, Insurance Carrier, Defendants,
Lloyd O'Farrell, by Delilah O'Farrell, his next friend, Intervenor. .
Paul H, Cunningham, for Claimant;
B. 0. Montgomery, for Defendants, and Intervenor.

In Review Before the Towa Industrial Commissioner

In the employ of the Wright Construction Company, Barl O'Farrell was
Instantly killed May 5, 1924. The claimant herein, Mrs. Beda O'Farrell,
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is his widow, and she {s the mother of Lloyd O'Farrell, the two year old
son of the deceased workman.

On the part of the defendants compensation is withheld only for the
reason that the insurer is in doubt as to whom payment should be made.

Petition for Arbitration was filed by claimant June 25, 1924, and by
the defendants July 3, 1924,

August b, 1024, a Petition of Intervention was filed by Delilah O'Farrell,
as next friend of Lloyd O'Farrell.

In the petition of defendants it is alleged that *claimant hereln wil-
fully deserted deceased without fault upen the part of deceased, and
therefore she is not a dependent in any degree.”

Before consideration can be given in this case to any claim for de-
pendeney on the part of any person other than a surviving spouse, it is
necessary to show that sald surviving spouse wilfully deserted deceased
without fault upon the part of deceased, The burden is on the defendants.

Earl O'Farrell and this claimant were married December 29, 1920, The
undisputed testimony of the claimant seems to show that from that period
until his death the deceased had many working engagements, and was
evidently unable to hold a job for any considerable period. She says five
jnonths was the longest engagement he had during the three years they
were married. He was idle much of the time. Within this period they
lived in Des Moines, Valley Junction and Marshalltown, moving very
frequently from one place to another, and one house to another. Clalmant
testifies that the ecouple moved fifteen times between the date of their
marriage and the last separation, a period of three years. Several times
they were separated for perlods of a few days to months duration. By
the testimony of the widow and one of her brothers It appears that two
of claimant’s brothers furnished their sister and her husband a house,
free of rent, and pald each $5.00 a week for board, an arrangement which
was evidently terminated for the reason that the deceased did mot work,
and did not seem to make reasonable effort to secure employment, During
the two months this arrangement existed it appears that the deceased
worked altogether about twelve days.

In paragraph 1, of subsection (c), Section 2477-m16, a surviving spouse
is conclusively presumed to be wholly dependent upon & husband losing
his life under compensable cirenmstances “unless It be shown that the sur-
vivor wilfully deserted decensed without fault on the part of the de-
ceased.”

The statutes of the several states of the union are scrutinized in vain
to find any such qualification. In many, perhaps in most states, in order
to secure compensation widows must have been llving with the husband
.at the time of his accidental death. Tn Nebraska the widow must have
been “living in a status of abandonment for more than two years," if
ghe Is to be excluded from recovery, In Washington the same lmmllml
exists, except that the necessary period of sbandonment is reduced to
one year. In New Jerscy the widow must have been “actually a part of
decedent’s houschold at the time of his death.” In Rhode Island the
widow may recover “if living apart from her husband from justifiable
cause.” i % gl 1
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Naturally, counsel Is unable to submit any compensation case in sup-
port of his contention because it has not been passed upon in lowa, and
no law elsewhere affords basis for pertinent opinion. He quotes many
rulings on divorce, but they are not held herein to be applieable because
the statutes differ so substantially as to grounds for divorce and for the
denial of compensation,

Successful opposition to this elaim must be baged upon a preponderance
of evidence that his widow not only deserted her husband, but that such
desertion, if proven, was “without fault on the part of deceased.”
Whether or not there was fault on the part of the widow is not material
if there was fault on the part of the deceased, as our very llberal law
must be interpreted. The record can not be made to show there was no
fault on the part of the decedent, even if the separation existing shall be
held to constitute desertion.

In her marital relations this woman is charged with no delinquency.
No act of infidelity and no manner of unworthiness is alleged. It is not
held that she has in any degree falled in devotion to her child, or that
it is likely to be neglected in her custody. It does not appear that she
will fail to properly apply these funds to the support of this child as well
a8 herself. )

The arbitration finding for claimant is sustained by the record, and
it is hereby ordered that the defendant insurer pay to Mrs. Beda O'Farrell
the sum of $12.00 a week for a period of 300 wecks, as by statute provided.

Dated at Des Moines, Iowa, this 20th day of September, 1924,

Seal ) (Signed) A. B. FUNK,

Iowa Industrial Commissioner.
Appeal pending,

HEART TROUBLE LIGHTED UFP BY INJURY HELD COMPENSABLE
Hattie Farrow, Claimant,
V8.,
What Choer Clay Products Company, Employer,
Integrity Mutual Casuslty Company, Insurer, Defendants.
F. M. Beatty, for Claimant;
H. W. Raymond, for Defendants. :

In Review Before the lowa Industrial Commissioner

In arbitration March 24, 1922, the committee found that Jasper Farrow,
husband of this claimant, suffered a personal Injury on the 20th day of
December, 1920, in the course of and arising out of his employment by
the What Cheer Clay Products Company, resulting in death December
25, 18920; and further fonnd this claimant to Le entitled to the sum of
:::‘.2: a4 week for a period of 200 weeks with other and further statutory
At the time of his death Jasper Farrow was sixty-four years of nge.
He had been engaged much of his manhood life In the digging of coal in
lowa mines. Most of the five years he had been in the employ of the
‘What Cheer Clay :Pmdum Company he was engaged under ground mining
fire clay,

e — T
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After five days of more or leas intense suffering in the region of the
heart, this workman walked down town from his home, and while sitting
in front of a business house he collapsed and died immediately. It is
commeonly understood that the Immediate cause of death was aorta sten-
osls, a valvular disease of the heart. The question arises: Is this death
due to any incident of employment?

On the morning of December 20, 1920, in the usual course of his daily
duty, it would seem that Jasper Farrow climbed a ladder to a platform
from six to elght feet above the floor upon which he was required to feed
a clay press, He was working alone.

Samuel Edmundson, s fellow workman engaged in another part of the
plant, testifies that as he came up the steps near the station of Farrow,
he hailed him with the remark: "Getting the machinery in motion?” He
then noticed that Farrow was leaning against the conveyer holding his
hand on his left slde, his appearance indicating that he was suffering
pain and distress. In explanation Farrow said: “I fell when I went to
go up the ladder. [ got up to the top and was just stepping over on the
platform and 1 did not get very far, the ladder slipped.” Then showing
witness a stick on the floor, which witness deseribes as being “1x4 or
2x4" saying, “I fell on that and it burt me"

A number of witnesses testify to statements made to them by Farrow
after the Incldent consistent with the relation to Edmundson, The work-
man remained at the plant until evening when he went home, and to other
consistent statements relative to his accldent and injury, his wife, Hattie
Farrow, testifies in this record, He did not return to the plant until the
second day, when he was utterly unable to assume any kind of labor, and
it became necessary for him to be carried to his home,

There abunid evid a4 to the continual suffering of the
workman from the date of the aceident he deseribes until the incident
of his death as stated hersin,

Evidence abounds ns to the comparatively ablebodied condition of
Jusper Farrow prior to the 20th day of January, 1920. He was steadily
al his job and his earnings Indicate ample working capacity. Evidence
is featured to the effect that assistance had been assigned to help him at
various tasks, but it is nowhere established by inference or otherwise
that such help was given him because of waning physical forces. Nothing
appears in the record to show any measure of debllitation up to the hour
of the incidént upon which claimant bases this claim for compensation,
Numerous witnesses testify to a generally able-bodied condition and to
the fact that during years of time he had litile oeccasion to need the
services of a physician., -

In resisting this claim the defense relles on testimony tending to show
that Jasper Farrow, in that he had heart trouble was in constant peril
from this source, and sinee he died of heart trouble merely the expected
happened. Their own witness, Dr. Raynor, testifies as to the valvular
aflment of Farrow, but he says that compensation was always evident
upon examination and that progressive tendency of the disease was not
apparent durlng a term of years, Analysis of the evidence of Dr. Raynor
Eives feeble support to the defense. Doctors Kemp, Seeley and Williams
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do not lend strength to the theory of defendants In its relation with the
established rule of compensation obligation.

The record affords little support to the theory that any substantinl
cause had hitherto been manifest as to actual menace from this alleged
heart affection. Assuming, however, that there existed in this vital organ
of the workman a constant peril threatening fatal results, then it would
become necessary to take into consideration this peril in connection with
death in course of employment. If gradual increase of this affection had
finally culminated in death, or such disability as occurred in this case
rapldly resulting in death without incident accelerating difficalty at the
seat of trouble, then, of course, employment would not be held in obliga-
tion of dependency.

From the record, however, we must conclude that there is no evidence
whatever us to any failing power tending to incapacitate the workman
prior to the 20th of December, 1920. While defendant is disposed to deny
the statements of the deceased relative to his fall, the record Justifies
confidence in such statements, corroborated as they are by co-related
circumstances.

If it be assumed that the death of Jasper Farrow was wholly due to
pre-existing norta stenosis, this fact affords no relief to the defendant, If
through any incident of employment his death occurred at a time it
would not have occurred but for such incident.

This rule is thoroughly established in compensation Jjurlsprudence,
In Hanson ve. Dickinson; 188 Iowa, 728, the Supreme Court of Town gives
clear expression to this principle:

“The law Is well settled that one predisposed to diseas .
gravatod or accelerated by a unegligent injury, is entitled t: xu%tr’:laauf-
ages necessarily resulting from such aggravation or acceleration, In
other words, the previous condition of the person injured cannot be
invoked by the defendant for the purpose of escaping the consequences
of his own negligence., * * * * The measure of damages is the injury in-
flicted, even though the injury might have been aggravated, or might
not have happened at all, but for the peculiar condition of the person
Jujured. * * * * The Workmen's Compensation Act dispenses with the
necessity of any showing of negligence, contributory negligence, and the
like, and adopts as the standard or condition that the injury must have
been personal, and have arisen out of and in the of the empl '8
employment.” 3

In sustaining & compensation award made under the statute of Indiana,
the Supreme Court of that state declares:

“His allment, however, was such that it was not improbable that at any
time, sooner or later, thera might be a rupture of the aorta and a con-
sequent death. But ing that deced was afficted with a fatal
malady certain to result in his decease sooner or later, and that such

was a cause of decedent’s death here, these facts nlone are not
suflicient to defeat appellees’ claim. Such result would follow only in
case his decense was in fact the result of his ailment progressing natur-
ulyuddlnmcwmmm:nthuhemhaumbyaul-
dent arising out of and in the course of his employment, If there was
such an Injury, and it concurred with the ailment in hastening the
latter to a fatal termination, then the right to an award exists.”

In the case at bar it is held that the record justifies the conclusion that
the fall occurred us related by the deceased; that it ended his usefulness
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and his human career by lighting up latent heart disease. While he
might have died at some time later from this dormant trouble, he actually
died December 25, 1920, as a result of his fall while at his work at a time
loyment.

he would not have died but for this incldent of emp!

WHEREFORE, the decision of the arbitration committee is affirmed.
Seal A. B. FUNK,

Dated at Des Molnes, Iowa, this 19th day of January, 1923. .

Towa Industrial Commissioner,

Affirmed by district and supreme court,

LOSS OF VISION

A. Romanski, Claimant,
V5.
Bennett Bros. Coal Company, Bituminons Casualty Exchange, Defendants,

Reopening and Review of Settlement Before the Iowa State
Industrial Commissioner

On March 1, 1922, while engaged in his duties in defendant employer's
mine, the claimant in this case was struck in the right eye by a flying
plece of coal. Under sottlement agreement entered into by the parties
April 11, 1922, and duly approved by the Commissioner, the claimant
received a total of $600,00 pald weckly at the rate of §15.00 as compensa-
tion for 40% loss of vision in the injured eye. In May, 1923, the claimant
filed application for re-opening and review of settlement, alleging more
substantial loss of vislon and requesting additional ;t;m;a;::atim. The

& potition was had at Des Molnes June 18, 1924,
ha%rl::: ::ct::m?;, the conclusion is reached that the claimant has lost
permanently 60% of the vision of his right eye as a result of the illjm".!r
in gquestion, entitling him to 20 wecks additlonal compensation. \

Wharefore defendants are orderad to pay the claimant a compensation
of $300,00 in lump sum and also to hl:‘ l:e en:tl.axnt &?ﬂ:hftlnx

" 24 u .
s:luuﬁutbu.llnlnﬂ Im&ll ay ne, H YoUNG,

No appeal,

INJURY TO VERTEBRAE—MEASURE OF DISABILITY
James G, Sheahan, Claimant, -
’ VE.
Standard Biscuit Company, Employer;

London Guarantee & Accident Company, Ltd., Insurance Carrier, Defend-
ants. - . #

Reopening Before the Towa Indusirial Commissioner

While making his rounds as nightwatchman for the Standard Biscuit
Company, about 4 A. M. June 2, 1022, Jumes G. Sheahan, the claimant
hereln, stepped into a coal conveyor hole and fell a distance of several
fect onto a pile of coal on the floor below. It was conceded that the
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injury arose out of and in the course of his employment, and he has been
paid compensation to date at the rate of §11.42 a week under settlement
agreement entered into by the parties and approved by the Commis-
sloner,

The matter came on for hearing April 6, 1923, upon petition for re-
opening and review of settlement filed by the claimant, such proceeding
being instituted for the purpose of having the extent of injurs determined
and the paying period fixed,

The record discloses that in the accident the claimant suffered a frac
ture of the second Iumbar vertebrae, fracture of six ribs, lacerations
about the face and sealp and maultiple contusions. He was immediately
taken to the hospital where he remained thirty-seven days. In due course
he was up and around and has long since been getting about with the
aid of a eane. Sheahan s sixty years old. He has not and will not fully
recover. His. spine has lost some of its flexibility, His side is somewhat
weakenod by the fractured ribs and the shock incident to the fall is not
entirely without permanent effect.

There is wide variance in the estimates of the ¢ of perm t
disability given by the medical witnesses. Dr. C. B, Luginbuhl, the at-
tendant in the case, estimates the permanent physical impairment due to
the Injury at between fifteen per cent and twenty-five per cent. Dr. O, J.
Fay, the department medical counsel, places the minimuam at twenty per
cent and the maximum at twenty-five per cent. Dr, J. 1. Flannery, ealled
by the claimant, testifies that in his opinion Sheahan is totally and per-
manently disabled. Dr, Rodney Fagan, also called by the claimant, i
apparently of the opinion that Sheahan's physical capacity is praectically
nil, and that it will remain so permanently.

The claimant’s general physieal appearance and his range of activity
seem to be much more consistent with the estimates as made by the at-
tending physiclan and by the department’s medical counsel than with
the testimony offered by the medical witnesses called by the claimant
and glve better basis for adjustment.

For the purpose of award, the claimant’s disability ls fixed in this
proceeding at 25%. Wherefore, the defendants are ordered to pay the
claimant compensation at the rate of $11.42 a week for 100 weeks, in-
cluding previous payments. Defendants are also ordered to pay the costs
of this hearing. -

Slgned at Des Moines, Iowa, this 16th day of May, 1923.

A RALPH YOUNG,
o i

Depuly
Appeal pending.

AWARD FOR BACK STRAIN
Chris Jensen, Cluimant,
_ va.
International Milling Company, [Employer,

Integrity Mutual Casualty Company, Insurer, Defendants.
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Reopening Before the Towa Industrial Commissioner

On Januoary 12, 1922, Chris Jensen, claimant herein, suffered a severe
wrenching of his back through accident arising out of and in course of
his employment by the Internmational Milling Company. Compensation
was pald for seventeen weeks at $15.00 a week under settlement agree-
ment entered into by the parties in February, 1922.

On November 16, 1922, the claimant petitioned for reopening, alleging
total permanent disability. Hearing on such petition was had at Sioux
City, May 10, 1923,

The investigation disclosed that starting with the eighteenth week
following the injury claimant took up light employment, as was recom-
mended by the attending physician. He continued with such light em-
ployment for six weeks when he was forced to discontinue on account of
his physical condition as affected by the injury. Since that date the
claimant has been unable to work and is now totally disabled.

The record justifies the conclusion that the disability suffered by the
claimant is chargeable to his injury of January 13, 1922, and it is so
held. Wherefore, defendants are ordered to pay the claimant compen-
sation at the rate of $15.00 a week, starting with the twenty-fourth week
after the injury to date, and to continue such payments from date during
such period as the claimant may be totally disabled on account of his
injury. Defendants are also ordered to pay the costs of this hearing.

Signed at Des Moines, lowa, this 11th day of May, 1923,

RALPH YOUNG,
Deputy Industrial Commissioner.

No appeal.

DEPENDENCY DENIED WIDOW UPON REMARRIAGE

Nellie I. Kramer, Widow of P, P. Kramer Deceased, and Kenneth Erwin
Kramer and Melvin Eugene Kramer, Clalmants,
va,
Tone Brothers, Employer, .
Towa Mutual Liability Insurance Company, Insurance Carrier.
Fitzpatrick, Barrett & Barlow, and Chandler Woodbridge, for Claimants;
Sampson & Dillon, for Defendants,

* Reapening Under Section 2477-m34 Before the lowa Industrial
Commissioner

In the employ of Tone Brothers, at Des Moines, August 18, 1919, P. P.
Kramer lost his life in Industrial accident.

Compensation payment was made to Nellie Kramer, widow of deceased,
in the sum of $1,495.00, covering a period ending June 6, 1921, at which
date Nellie Kramer became the wife of Timos Flemig,

At the time of the death of P. P. Kramer, Kenneth Erwin Kramer and
Melvin Eugene Kramer, as adopted children, were members of his family,
These children remained in the custody of Nellie Kramer for a period of
several months following the death of her husband.

The record developed at the hearing before the Industrial Commissioner
February 15, 1922, that on the 30th day of March, 1920, this claimant
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petitioned the Juvenile division of the district court of Paolk county that
the alleged delinquency of Kenneth and Melvin Kramer be inquired
into with a view to the application of the provisions of Chapter 11, Acts
of the Thirtieth General Assembly, having for its object the regulation
treatment and control of dependent, neglected and delinquent children,
on the ground that the father was dead and the mother unable to support
said children.

It further appears that on the 31st day of March, 1920, by order of
Judge Hubert Utterback, Kenneth Kramer, and Melvin Kramer as de-
pendent and neglected children, were committed to the Soldiers’ Orphans'
Home at Davenport “by the right of disposition by statute in such cases
made and provided.”

This action is based on the contention that the existence of dependent
children at the time of the death of P. P. Kramer entitles his widow to
compensation payment for a full period of three hundred weeks regardless
of any intervening incident or clrcumstances, Defendants deny liability
further than in payment already made covering a period of dependency
expiring at the date of the marriage to Timos Flemig.

Claimants rely upon a general rule that conditions at the time of injury
are usually controlling as to the extent of compensation obligation, The
statute provides that “Should the deceased employe leave no dependent
children, and should the surviving spouse remarry, then all compensation
payable to her shall terminate on the date of such remarriage.”

It is unreasonable and illogical to interpret a statutory phrase regard-
less of its relationship with other statutory statement. Technically,
the claimant would seem justified in her claim for additional compensa-
tion during the entire period of three hundred weeks because at the time
of the accident there were dependent children of the deceased husband.
There must, however, be taken Into consideration in this connection
notable exceptions to the general rule as to the status at the time of the
injury.

Under the same rule “a child or children under sixteen years of age
* * * whether actually dependent for support or not upon the parent at
the time of his or her death” is under the same rule of conclusive pre-
sumption. If the status at the time of the injury is controlling, a child
one month, or one week, or one day under sixteen years of age at the time
of the injury would be entitled to compensation for a period of three
hundred weeks. This is too ridiculous for serious consideration, and
atill it is merely the practical application of the rule contended for by
this claimant.

The Towa statute originally contained no bar to full compensation
payment in case of remarriage upon the part of the spouse. When a
statutory bar was erected, it s reasonable to inguire why exception was
made in favor of a spouse as the parent of dependent children. Nobody
would assert this exception is based upon any ground other than that of
consideration for the children and not for the parent remarrying, It
ig for their better care and consideration. It is with the common view
that a step parent is not apt to be actually enthusiastic in the matter of
contribution to the children by a former marriage, and that this con-



128 REPORT OF INDUSTRIAL COMMISSIONER

sideration should be given these orphaned children as eonsideration
justly due to the deceased parent in his sacrifice to industrial employment
as well as to his unfortunate offspring.

Section 2690:b, Supplement to the Code, 1913, expressly provides:

“A1l children received in the Soldiers' Orphans’ Home shall, when re-
coived, become wards of the state”

Section 2690-d, Supplement to the Code, 1813, declares:

“It shall not be lawful for any parent ®* * * to interfere in any manner
with or to assume to exerclse any control over such child * * *."

Section 2085:

All destitute children of soldiers * * * who are destitute or unable to
eu:‘a for themselves, shall be admitted * * * and become wards of the
state.”

Section 254-n21:

“In any case where the court shall award a child to the care of any
association * * * lha child shall, unless otherwise ordered, become a ward
of the association.”

Under the foregoing slatutes and the facts as shown in the reecord, the
dependent children became wards of the state on the thirty-first day of
March, 1920, and long prior to the date of the remarriage of the claimant,
and such minor children have since sald date of commitiment been wards
of the state,

The record nowhere suggesta that this widow entertains any plan what-
ever involving the support in any degree of these little boys. At the
hearing before the Commissloner it was frankly understood that these
children were In no way to profit by any award that might be made.
When it was suggested by counsel for defendant that the case as to the
children be dismissed clafmant’s counsel stated this should not be done
for the reason that in ease of the death of the widow they would be en-
titled to compensation remaining unpaid, and only in such remote con-
tingency are they considered ns entitled to consideration.

Leglslative intent could not have had involved any such miscarriage
a8 this, It could not have been assumed or imagined that legislative
meaning could be so far perverted as to bestow upon a widow for her own
personal use and benefit reward for the existence of children whom she
abandoned to the eare of the State, ehildren over whom she exercises and
proposes to exerclse no control whatever and te whom she has mo plan
or purpose of making contribution for support. Such interpretation is
grossly repugnant to equity.

When Nellle Kramer asked the district court of Polk county to assume
the care and custody of these children on the part of the state, she sev-
ered all ties of relationship entitling her to any eonsideration whatever
in compensation payment as a parent, To assume otherwise is in direct
violence to logieal legislative intent and the spirit and purpose of the
compensation statute. It surely was not proposed to penalize industry
and reward parental perfidy by statutory command.

‘Suppose these children had both died before this remarriage occurred.
Could it then be assumed the status at the time of the injury would still
control? Such assumption was annihilated in a Maryland ease, important
in its bearing upon the case at bar.
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Giggndelle vs, Picdmont & Georges Creek Coal Company, et al, 111 Atl.
134 W. C. L. J., Vol. 6, p. 535.

In this ease a husband was killed June %, 1917, leaving a widow and
infant child. The child died October 20, 1918, and December 11, 1918, the
widow remartied. The court held that where a dependent widow of a
deceased employe, awarded compensation, remarried at a time when she
is without dependent children, a child dependent at the time of her
hushand's death having died, compensation ceases.

In discussing the case, the court said:

“The sole question to bhe decided iz the proper construction of section 43
of article 101 of the Code, which is in part &s follows:"

In case of the remarriage of a dependent widow of a deceased employe
without dependent children, all compensation under this article ghall
coase, * ¢ ®

Did the Legislature mean by the language above quoted that, on the
remarriange of the widow without dependent children of the deceased
husband lving at the time of such remarriage, compensation should
cease, or were the words “without dependent children” intended to refer
back to the date of the death of the deceased?

The respective interpretations of this lanzuage contended for are ably
presented by the dissenting opinifon of the chairman of the commission,
and by the opinion of Judge Henderson, set out in full in the briefs of
appellant and appellee, respectively. As a matter of grammatical con-
struction both views are possible, although even from this point of view
we think the conelusion reached by the circuit court is the sounder. Of
courde the legislative Intent as gathered from the entire section, and from
all parts of the aét which throw light upon it would be eontrolling even
it the grammatical construction were doubtful. And we find no diffienlty
a8 to thig In reaching the same conclusion as that arrived at by the
cirenlt court,

IWe ean see no reason why the compensation should cease on the remar-
ringe of the widow when there were no children at the date of the death
of the deceased husband, and not on the happening of the same event
when there were d ndmt children at the death of the husband, but

none at the time of #. On the death of the child the widow
was entitled to ths entlre amount awarded lecause she was then the only
D nt on her d d husband, and not, as to any part of the award,

because she has been the mother of the child, In other words, she was
in exactly the same position in reference to the award as she would have
been if she had been the only dependent at the time of the death of her
husband, The amount of the award, when made, had no reference to the
number of dependents, but to the character of the dependency.”

This rule as to “character of dependency,” rather “than number of de:
pendents” fits &nugly into this case. There Is no character to alleged
dependency in the ease at bar for the reason that it is based merely on
technical phraseology and is In violence to the gpirit and purpose of
compensation payment.

In u legal sense death no more definitely severed the tie of practical
relationship in the Maryland case than did legal abandonment in the case
of these boys, who are used as a subterfuge to secure personal benefit to
Indifferent motherhood. Shall this woman traffic upon her Indifference
to her personal m while the little fellows take their chances with-
out the snpport the statute intended? They could not legally secure it
except through the mother, and she deliberately proposes to draw the

|




130 REPORT OF INDUSTRIAL COMMISSIONER

money for her use alone upon the ground that she was once, but is no
in law, thelr mother.

m‘;:'l;!le under the lowa law adopted children are to he regarded for
compensation purposes “the same as if lssue of the body,” there may .l-"!'
a distinetion under certain circumstances. No legal process can sever
a tie of blood, while in case of adoption the law which unites may ef-
fectually separate legally constituted parent and child. If the issue of
her body, these little boys would hardly be used by this claimant merely
to eliminate a legal bar to personal indulgence. They would not be re-
garded as simply handy to use in the promotion of personal interest while
being excluded from all share in benefits accruing. Claimant by law be-
came in legal status the mother of these boys. By law she renounced
all custody and responsibility and obligation she had assumed. A hu-
mane statute should not be strained to such advantage.

The character of this dependency is wanting in substantial elements
of integrity and is foreign to the spirit and purpose of workmen's com-
pensation.

WHEREFORE, it Is held that in covering with statutory compensation
payment the period from the death of P. P. Kramer to the date of her
marriage to Timos Flemig, the defendants have discharged all legal obli-
gation to this claimant,

Dated at Des Molnes, lIowa, this 26th day of February, 1923,

Seal A. B. FUNK,
Iowa Industrial Commissioner,
Supreme Court holds against widow but makes award to adopted

children,

BRAIN INJURY AND NEUROSIS—PARTIAL PERMANENT DIS-
ABILITY
. W, Turner, Clalmant,
V8.
Chicago Great Western Rallroad Company, Defendants.

Reopening Before the Towa Industrial Commissioner

September 1, 1918, C. W, Turner entered the employ of the Chicago
Great Western Railread Company as a machinist’s helper at a weekly
wage of $21.60, On December 28th of that year while at work in such
employment he was accldentally struck on the head with a sledge. On
March 27, 1822, Turner returned to his employment and under settle-
ment agreement entered into the parties April 2, 1922, and l.pwmull!r
the Commissioner, he received $138.60 at the rate of §10.80 a week for
disability suffered. P

On July 31, 1922, the claimant petitioned for reopening and review of
settlement, alleging permanent injury. Hearing on this petition was had
at Oelyein January 25, 1923. This hearing disclosed that sinee the in-
3mmmnwmmmnmwmm
has been Impaired. The Injury at the time was diagnosed as concussion
of the brain, but it was admitted as possible that there may have been
a fracture of the skull. In lifting or in any work requiring considerable
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muscular effort effects of the injury are felt by Turner, and to date his
range of employment has been somewhat restricted and his efficlency to
a degree impalred. The condition may or may not be permanent. In
either event, neurosis scems to be involved and it is thought best to
definitely fix the paying period.

For the purpose of award it is held that the injury in question has
permanently impaired the claimant as a laborer ten per cent, ‘Where-
fore, defendant is ordered to pay the clalmant $10.80 a week for 40 weeks,
Including payment previously made. Defendant is also ordered to pay the
costs of the hearing.

Signed at Des Moines, Towa, this 4th day of June, 1923,

RALPH YOUNG,

Deputy Imea Industrial Commissioner,
No appeal.

LEG INJURY—INCREASE OF AWARD DENIED

Elmer Zimmerman, Claimant,
V8.
Martens-Ketels Milling Co., Employer,
The Ocean Accldent and Guarantee Corporation, Insurer, Defendants,

Reopening Before the lowa Industrial Commissioner

September 26th, 1917, the claimant in this case suffered a fracture of
the left leg just below the knee. The injury arose out of and In the
course of his employment by defendant employer. Under settIment agree-
ment entered into by the parties in April, 1918, Zimmerman recefved
compensation for 25% the loss of the leg, it being estimated at that time
that the usefulness of the member would be permanently impaired to
that extent. In August, 1923, the elaimant petitioned for a re-opening
hearing, alleging that the disability in the Himb exceeded 26%. Hearing
on this petition was had at Sioux City November 27th, 1923,

The record does not disclose that there was error In the estimate of
disability at the time of the settlement and it is not contended that the
condition has grown worse. The claimant has a useful limb for all
ordinary purposes. Since the injury the claimant has received higher
wages in lighter employment than he was receiving at the time of the
accident. There s nothing in the case to indicate error in the original
settlement and further recovery is hereby denied, j

Signed at Des Moines, Towa, this 4th day of December, 1923,

Seal RALPH YOUNG,
Depaty Industrial Commissioner,
No appeal,

SECOND INJURY TO LEG DUE TO PREVIOUS ACCIDENT
C. W. Butler, Claimant,

; ' 1 V8,
‘Norwood-White Coal Company, Employer,
‘Bituminous Casualty Exchange, Insurer, Defendants,
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Reapening Before the Towa Industrial Commissioner

In accident arising out of and jn the course of his employment, by
defendant employer, oceurring May 3rd, 1921, C. W. Butler, claimant
herein, suffered o fracture of the tibia and fibula of the left leg at the
juncture of the middle and lower thirds. On January 4th, 1922, belore
the healing process was complete, Butler slipped and fell on an icy walk
on his way lo the postoffice a few blocks from his home and as a result
of this fall suffered an interscapular fracture of the femur of the same
leg. In the Interim seitlement agreement had been entered into by the
parties and approved by the Commissloner under which claimant was to
receive $15.00 a week as compensation payment. Subsequent to the frac-
ture of the femur, adjustment was made for the permanent disability
resulting from the original injury.

On September 22nd, 1922, claimant petitioned for reopening and re-
view of settlement, nlleging that the fracture of the femur increasing the
disability was a consequence of the original injury. Defendants plead
in defense:

(1) That the settlement s not subject to review,

(2) ‘That the fracture of the femur was due to an independent inter-
vening cause, Hearing on the {ssues was had July 24th, 1924,

There was no statutory commutation of p tion pay ts in this

case and there is, therefore, no bar to review of settlement, and to award
of additional compensation If the claimant is able to establish further
disability resulting from the original injury. It is, therefore, to be de
termined whether the subsequent accident shall be regarded as a proxi-
mate consequence of the original injury, ¥ :
. Examination by Dr, Fay November 14th, 1021, approximately six weeks
prior, to the fall resulting in the fracture of the femur, revealed that at
that time there was complete union of the fibula but enly partial union
of the tibia, the larger bone. On January 4th, 1822, the tibia was, of
course, nearer complele repair that it was on November l4th but it was
still in the transition stoge in the words of Dr. Fay. The exact condi-
tion of the limb January d4th is not and cannot be known. However, it
is reasomable to assume that there was a tendency to favor the limb,
and need to, and also that carringe was somewhat effected. Butler was
doubtless handicapped in walking. ¥

With such Information as is of record as to the condition of the in-
jured 1imb January 4th, can it be assumed that Butler's fall on that date
was occasioned by the effects of the original injury? 1Is there present
such degree of probability as exceeds speculation and conjecture?

Butler testifles that he stepped on an icy spot on the walk with the

denly thrust upon it. He further testifies that it was the impact of
the fall which broke the femur. He was without either crutch or cane
at the time as he was instructed by the attending physician to use and
mm- .Nﬂ“ ol (EA L At o by, Kginied
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Whether the Injured limb was actually too weak to sustain the burden
:u' whether it gave way because Buller, with fear and thought of favor-
ng, failed to tense the leg for the emergency is not clear in the record:
or would it matter, if claimant's testimony as to the manner in which h;
fell and the occasion of it is to be accepted, as would seem to be neces.
sary. His story is plansible and is not refuted. It is argued by counsel
for claimant that the slipping was a mere incident and that it was the
weakened condition of the limb which caused the fall and such theory
::eu: m‘n-a to be consistent with the record. It is held that the subse-

t was a of the injury in the employme
is compensable. Tt is further held that 4 i ey
ne to b

A Tl e to both injuries the Hmb is
WHEREFORE defendants are ordered to pay the claimant additional
::l:l;;l;ﬂol:;n in :‘he ;hmounl of $300.00, which represents twenty weeks

3 wea| ¢ defendants are also ordered costa
the hearing. . b .

s::gued at Des Moines, Towa, this 106th day of November, 1924,
RALPH YOUNG,
Deputy Imdwustrial Commissioner,

Appeal pending

MUI.T!!’LB SCLEROSIS WITH TRATMA AS CONTRIBUTING
FACTOR

Lewis Lowry, Claimant,

Va.
Sioux City Brick & Tile Company, Employer,
Globe Indu_mil.:l Company, Insurer, Defendants.
George H. Bliven, for Claimant; '
Jepson, Struble & Anderson, for Defendants,

Reopening Before the Towa Industrial C ommissioner

Lewis Lowry entered the employ of the Sioux

bany, September 18, 1019, as a laborer. His mnor:“ H::fuﬂ:':rm:;
hm-dnﬁinu”?ﬁ“ elevated platform and his duties were to assist
oL Wh 10 that point and to shovel the overflow of elny.

eryt.“ u.nnhrlrw until October 7, 1919,
'mm - M. October 7th, the railing surrounding the platform, upon
' Lowry worked, gave way as he leaned against it and he fell be-
d.lw;.n 16 and 20 feet into a pit below, lighting on his head and shoul-
-ﬂl‘mﬁ dn'dmmntnuﬂomlnjnrymnutnmudmﬂp-
tober Lowry reported for wwtummmnddbymuunﬂn
physielan, He received payment of $76.80 for temporary disability under
settlement agreement entered intp November 25th. This agreement was

n::“:p:; -.-::u::;annt-mmud by the Commissioner. ' ‘

24y + Lowry filed for reopening roceedi

Permanent disability as a result of the l-ll;l‘uty:nd nlﬂmn:um

rate award. H
v earing on such petition was had at Sfoux City November
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Lowry’s allment is multiple sclerosis and It is not denied that he is
totally disabled, The claimant ascribes the development of the digease to
the injury. The defendants insist that the disease is wholly independent
and that the Injury is in no wise responsible. The claimant s within
the law in assuming that he I8 entitled to compensation recovery for his
present disability if it is shown that the injury was instrumental in
promoting the disease. In this connection attention is called to the
following:

“The eourts very generally hold that, if an exlsting disease fs aggra-
vated by the accldeni or injury, compensation must be paid for the re-
sulting Injury, Note L. R. A. 1917 D, 105"

“Even where a workman dies from a pre-existing disease, if the dis-
ease is nggravated or accelerated under certain clrcumstances which can
be sald to be accidental, his death results from injury by aceident.” (279
IN. page 356, 116 N. W. page 652.)

“Whatever predispcsing physical condition may exist, if the employ-
ment is the immediate occasion of the injury, it arises out of the employ-
ment because it develops within It."” (97 Atl. page 1022.)

It has been held that “if, by weakened resistunce or otherwise an acei-
dent 80 influences the progress of an existing disease as to cause death
or disability" it Is sufficient to justify an award under the Workman's
Compensation Act. Mallman's case 118 Me. 172, 106 Atl. 606,

Multiple sclerosis is a germ disease and is incurable. It is understood
that the germ may remain latent In the body for a long period of time.
The disease has been known to develop following Injuries and trauma is
held responsible when causal connection is established. In the ease of
Blackburn vs. Coffeyville Vitrified Brick and Tile Co,, o Kansas tase re-
ported in the 2038rd Pacific, page 361, the Court affirmed an award for
disability resulting from multiple sclerosis, the disease having devel-
oped following the injury.

After the fall, Lowry did not regain consclousness until the following
morning. Dr, Katherman, the attendant, diagnosed the injury as cere-
bral concussion. Lowry remained In the hospital about two weeks and
on October 27th, three weeks following the injury, reported for work, as
recommended by Dr. Katherman. During the balance of October Lowry
put in 30 hours and in November 57Y% hours. He was not a full hand,
due to effects of his injury and on November 8th was forced to quit. On
November 11th the plant shut down for the winter as is the custom.

Late in November Lowry hired out to Joe Hagan to drive a dump
wagon In connection with a cellar excavation. In this work he was
handicapped by reason of his condition but he continued on the job which
lasted about two weeks, Following this engagement Lowry did not work
except an occaslonal odd job of a light character until in July, 1921, when
he was employed as a deliveryman by Geo. Claridge, dealer in coal and
wood. Lowry seemed not to have the physical eapacity for this work
and after five months of irregularity he was forced to quit. Since this
engagement Lowry has worked none and has been unable to do so,

From the time of the injury on Lowry suffered constantly with pain

in his back, especially about the lumbar region, Within five months
following the fall he began losing control of his limbs, Gradually the
condition developed until all symptoms of multiple sclerosis m
present.

e |
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Prior to the fall Lowry was apparently able-bodied. He was at that
time working regularly and at such capacity as might be found in a boy
elghteen years of age, Coincident with the injury his condition changed
and progressively he became the physical wrack he Is today.

Dr. Katherman, the attending physician in this case, is seemingly of
the opinion that the disease is wholly independent of the injury, although
he admits in his testimony that Injuries may aggravate and accelerate
disease. Dr. Ely, who examined the claimant subsequent to the hearing
atar t of the C issioner, states in his report that in his opinion
the injury “might justly be comsidered as the precipitating factor in the
establishment of his {llness.”

Upon the record it is accepted as the greater probability that Lowry's
injury was a material contributing factor in developing the disabling
disease with which he is afflicted and it Is sc held.

WHEREFORE, defendants are ordered to pay Lowry compensation
at the rate of $8.23 per week for such period as he has been absent from
work since his injury to date and continuing during disability within
statutory limit. Defendants are also ordered to pay the costs of the
hearing.

Signed at Des Moines, Towa, this 3rd day of January, 1923,

Seal {Signed) RALPH YOUNG,
Deputy Industrial Commissioner,

No appeal.

PARTIAL PERMANENT DISABILITY ESTABLISHED

Emanuel Pickles, Claimant,

V8.
Sheriff Coal Company,
Bituminous Casualty Exchange, Defendants.

In Reopening Before the Iowa Industrial Commissioner

Through a fall of slate in the defendant employer's mine June 24th,
1820, Bmanuel Plekles, the clalmant herein, suffered a fracture of the
pelvis of the right side and other Injurles about that region. Under set-
tlement agreement entered into by the parties August Gth, 1820, memo-
randum of which was filed with the Commissioner and approved, the
claimant received compensation at the rate of $15.00 per week up to and
including Jume 1, 1921,

On November 21sf, 1921, clalmant petitioned for a re-opening hearing,
alleging permanent injury and requesting additional compensation.

The claimant {s fifty-two years old, s robust in appearance, uses neither
crutch nor eane and has no appreciable limp. The estimate of 100%
permanent incapacity for work requiring any eonsiderable exertion, as
given by one of the medical witnesses, seems most too inconsistent to be
given much consideration. There i nothing in the cnse to Indicate that
the prevailing medical estimate of a 20% permanent partinl disability does
not closely approximate the impalrment and such estimate is accepled
for the purpose of an award. It is held that the claimant (s 209, per
manently disabled as a result of his injury,




-
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WHEREFORE defendants are ordered to pay this claimant such adgdi-
tional compensation at the rate of $15.00 per week which will, with what
has previously been pald, total 80 weeks at $15.00 a week. Defendants
are also ordered to pay the costs of this hearing.

Signed at Des Moines, lowa, this 25th day of August, 1922,

Seal RALPH YOUNG,
Deputy Fowa Industrial Commisgioner.
No appeal.

MEASURE OF PERMANENT DISABILITY

Daniel Van Ness, Claimant,
V&,
Standard Clay Produocts Co., Employer,
Integrity Mutual Casualty Co., Insurer, Defendants.

Reopening and Review of Setilement Before the Towa Industrial
Commissioner

During the summer of 1921 Daniel Van Ness was employed as a brick
laborer by the Standard Clay Products Company of Oskaloosa. On June
20th of that year, while Van Ness was operating an automatic brick cut-
ter, his right sleeve was accidentally caught on a set screw on a revolv-
ing shaft and he was drawn into the machinery. He sustained multiple
fractures of both arms and legs and dislocation of his elbows and knees,
He was treated by Dr. Willlams of Oskaloosa and remained in the hos-
pital 71 days. During the winter following he was confined to his home
and was able to get about only with the aid of crutches. For some tlme
past he has been attending the Penn School of Commerce at Oskaloosa,

In October, 1921, Van Ness entered into settlement agreement with the
employer’'s insurer. Under this agreement approved by the Department,
Van Ness recefved compensation at the rate of $10.39 n week up to
October 1st, 1923, when the insurer discontinued payment and filed appli-
cation for re-opening hearing to have determined “whether or not dis-
ability exists such as te warrant the continuance of compensation pay-

ments.” Hearing on this petition was had at Des Moines November 20th,
1923, !

Considering the nature of his injuries, Van Ness lma. ma.de a remark-
able recovery. His carriage, though not normal, is without serious im-
pairment in ordinary activities such as in walking and in the act of seat-
ing himself and arising. There is some measure of disability in both
arms and legs, particularly in the right leg which bows considerable in
the thigh, due to mal-position resulting from fracture, The causes of sub-
stantial impairment are hidden and arve revealed only in X-ray pictures.

There is wide variance in the estimates of permanent impairment as

given by the medical witnesses. Dr, Williams, who attended Van Ne!l
for his injury, testifies that in his opinion the disability s 100% for.
such work as the claimant wag following at the time of the accident. Dr.
McClean, Dr. MeCaffrey and, Dr. Baker, all of Des Moings, who made a
joint examination on hebalf of the claimant, stated in joint report sub-

mitted in evidence that “amount of disability at his original ocenpation,
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approximately 80%. Dr. W. J, Fenton, of Des Moines, who, a few
weeks prior to the hearing, examined the claimant for the defendants,
estimates the permanent disability at 35%. Dr. 0. J. Fay, the Depart-
ment's medical counsel, in his report of examination in July, 1922, gave
it as his opinion that the permanent impairment ranged between 35%
and 40%.

The estimates as given by Dr. Williams and the other physicains who
examined on behalf of the claimant must necessarily be discounted to
some extent as three doctors compare the disability with the require-
ments for the heaviest manual labor, whereas the general physical ca-
pacity is the proper basis of measure.

Taking into account the claimant's general physical appearance and
his age and after carefully considering the medical testimony, the con-
clusion is reached that the claimant is 60% impaired permanently as a
result of injuries and it is so held.

WHEREFORE the defendants are ordered to pay the claimant 240
weeks' compensation at $10.39 a week, including payments already made.
Defendants are also ordered to pay the statutory medical, surgical and
hospital benefits and to pay the costs of the hearing.

Signed at Des Moines, Iowa, this 21st day of November, 1923,

Seal RALPH YOUNG,
Deputy Industrial Commissioner,
No appeal.

FINGER LOSS—SEVERANCE BEYOND DISTAL JOINT

Guido Burgonia, Claimant,

va.
Saylor Coal Company,
Bituminous Casualty Exchange, Defendants.

In Reopening Before the Towa Industrial Comnussioner

As a result of a fall of slate in defendant employer's mine July 21,
1921, Guido Burgonia, the claimant in this case, suffered injury to the
first, second and third fingers of his right hand. The second finger was
amputated about the middle of the second phalanx. The first and third
fingers were amputated just above the head of the second phalanx.

Paragraph seven (7) of subsection “§' of section (9) of the Act pro-
vides “the loss of more than one phalanx shall be considered as the loss
of the entire finger or thumb.” Under this gection it is conceded by
the defendants that the claimant is entitled to compensation for the en-
tire loss of the second finger but they contend, contrary to Burgonia's
claim, that they should be held for only one-half of the loss of the firat
and third fingers, One June 28, 1022, the claimant filed a reopening
petition and hearing was had at Des Moines, August 16th,

‘The attending surgeon testified that, with the first and third fingers,
only the terminal phalanxes were involved in the injury proper, As to
these fingers, there was no injury to the middle phalanxes and in ampu-
tation a fraction of each of these phalanxes were removed golely for
surgical result. Good surgery does not permit of amputation at the joint.
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The distinctlon is made that, where a portion of the second phalanx
of the thumb or finger is necessarily removed by reason of an injury to
the second phalanx, compensation Is paid for the loss of the entire thumb
or finger, while in cases where the injury ls confined to the terminal
phalanx, and solely for the purpose of a good surgical result, the head
of the second phalanx is removed, the employer is held for only one-half
the loss of the finger. It iz held accordingly in this case.

WHEREFORE, defendants are ordered to pay the claimant such addi-
tional compensation as will make a total of 50 weeks at the rate of $15.00
per week. Defendants are also ordered to pay the costs of the hearing.

Dated at Des Moines, lowa, this 25th day of August, 1922,

Seal RALPH YOUNG,
Deputy lowa Industrial Commissioner,
Payment for second phalanx ordered by Supreme Court.
Payment for entire second and third fingers ordered by Supreme Court,

GAS FUMES NOT CONTRIBUTING TO HEART FAILURE

Millie Martin, Claimant,
V8,
Des Molnes Gas Company, Defendant,

Arbitration Before the Towa Industrial Commissioner

About 1:30 P. M. January 2, 1918, Ross Martin died. The death oe-
curred during his hours of service for the Des Moines Gas Company.

Millie Martin, the widow and the claimant herein, seeks compensation
recovery, alleging that the death was due to inhalation of gas fumes,
The defendant contends that the workman died of acute heart failure
and that there was incident, no injury arising out of and in the course
of the employsment.

The case was submitted at Des Moines, March 10, 1923, to the Deputy
Industrial Commissioner, arbitrators being waived by stipulation of

‘The record discloses that during several months prior to his death
Martin had been failing physically; that he had on two occasions been
mmwu-awmmunwnau-mmm
ohest; that early in the morning of the day of his death he l
In effect, to a fellow employe that he did not feel able to
required to do so as he needed the money. It is also ot
autopsy examination revealed a diseased condition of the
might cauge sudden death. Further, it does not appear
of his death Martin was more than ordinarily exposed t
to fumes of other materfals used in connection with his
nmmwmmuma\mum hm
llommt-

W!ﬂl’. it is held that the eﬁmmmu
burden of proof and the claim is MMMM is ordered
Ay costs inenrred by himself. e iy
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Dated at Des Moines, lowa, this 13th day of March, 1923,
Seal RALPH YOUNG,
Deputy Iowa Industrial Commissioner,
No appeal.

INJURED VERTEBRAE—AWARD

Anton Martinele, Claimant,

V8,
Dallas Coal Company,’
Bituminous Casualty Exchange, Defendants.

In Reopening Before the Towa Industrial Commissioner

In a fall of slate in defendant employer’s mine, Anton Martinelc, the
claimant in this case, suffered an injury to his spine described as a
erushing of the body of the second lumbar vertebrae, Under settlement
agroement entered into by the parties August 18th, 1920, memorandum
of which was filed with the Commissioner and approved, the claimant
recelved compensation at the rate of $15.00 per week up to and including
June S$th, 1921. On January 20th, 1922, claimant petitioned for a re-
opening hearing, alleging continuing disability and requesting  com-
mensurate award.

Hearing on this petition was had at Des Molnes August 16th, 1922, Dr.
0. J. Fay and Dr, Edw. J. Harnagel, who professionally attended the
case, estimated a 25% permanent partial disability. Theee doctors are
of the opinion that the disability would have been less, had the claimant
tiken up light work several months ago as was recommended by them.
Dr. Eschpach estimates the permanent disability at 16%, measuring only
physical findings and not taking into account a neurotic condition which
is alleged to exist. Dr. Van Epps, a neurologlst, estimates the permanent
disability at 26%, taking into account both the actual physical condition
as affected by the injury and the neurcsis also resultant. The prevailing
estimate of 26% disablility is accepted for the purpose of award, notwith-
standing the fact that it is somewhat discounted by three of the medical
witnesses. The claimant is a foreigner of low menumy and it Is be-
leved that a neurotic condition actually exiats and that it in a measure
increases the disability,

WHEREFORE defendants are ordered to pay the claimant such addi-
tional compensation as will, with what has previously been paid, amount
to 100 weeks nt the rate of $15.00 per week. Defendants are also nﬂhud
to pay the costs of the hearing.

Signed at Des Moines, Towa, this 26th day of August, 1922,

Beal RALPH YOUNG,
Deputy Towa Industrial € ind

No appeal.
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